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1870 


No.  1.  Vni.  Maophebson  H.L.  1.    17  Feb.  1870.    House  of  Lords. — Lord 

Chancellor  (Hatherlej) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

GsoRGE  Kkllie  M'Callum,  Appellant  (Defender). — Lord-Adv,  Young — 

Anderson,  Q,0. 

Sir  William  Drummond  Stewart  and  his  Trustee,  Eeepondenta 

(Pursuers). — Sir  R,  Palmer,  Q,C, — Mellish,  Q,C, 

Superior  and  Vassal — Heirs  and  Successors — Sale — Condition. — Li  a  feu-contract  the 
superior  conveyed  certain  lands  and  the  teinds  thereof  to  the  vassal,  and  bound 
himself,  his  heirs  and  successors,  to  warrant  the  teinds  to  be  free  to  the  vassal  from 
augmentations  of  stipend.  After  the  dominium  utile  of  the  estate  had  passed  through 
the  hands  of  several  successive  owners,  the  successor  and  personal  representative  of 
the  original  superior  refused  to  relieve  the  vassal  of  augmentations^  on  the  ground 
that  no  right  to  enforce  the  obligation  had  been  transmitted  to  the  latter.  The 
vassal  afterwards  sold  his  estate  under  articles  of  roup,  which  provided  that  j£1500  of 
the  price  should  be  consigned  and  disposed  of  as  follows : — (1)  The  exposer  to  take 
all  necessary  proceedings  for  effectuating  the  claims  of  relief  under  the  original  feu- 
disposition  ;  (2)  in  the  event  of  the  exposer  obtaining  total  or  partial  relief,  the 
consigned  money  to  be  payable  to  him  wholly  or  in  proportion.  The  exposer  raised 
an  action  against  the  superior,  concluding  for  relief,  and  obtained  a  judgment  of  the 
House  of  Lords  affirming  his  liability  "  as  superior.''  Li  an  action  of  declarator 
subsequently  brought  by  the  exposer,  hsld  (affirming  judgment  of  the  Court  of  Session) 
that  the  exposer  was  entitled  to  demand  pajrment  of  the  £1500  consigned. 

Opinions,  that  an  obligation  in  a  feu-charter  by  the  superior  binding  himself,  his  heirs 
and  successors,  to  relieve  the  vassal  of  future  augmentations  of  stipend,  is  binding 
only  on  the  superior's  successors  in  the  superiority,  and  not  on  his  general  repre- 
sentatives. 

(In  the  Court  of  Session,  Feb.  14,  1868,  ante,  vol.  vi.  p.  382.  See  ako  the  case  of 
Stevrart  v.  Duke  of  Montrose,  Feb.  15,  1860,  22  D.  755,  and  March  27,  1863,  ante, 
voL  L  K  of  L.  p.  25,  and  4  Macq.  499.) 

This  action  was  raised  by  Sir  William  Drummond  Stewart  and  his  trustee  against 
George  £eilie  M'Callum  and  the  Eoyal  Bank  to  establish  the  pursuer's  right  to  £1500 
which  had  been  consigned  in  the  bank  in  the  circumstances  after-mentioned. 

By  a  feu-contract  in  1705,  between  James,  Marquis  of  Montrose  and  David  Graham, 
the  Marquis  conveyed  the  lands  of  Braco,  and  the  teinds  thereof,  to  Mr.  Graham  in 
liferent,  and  his  son  James  Graham,  and  his  heirs  therein  set  forth.     The  Marquis 

&B.B.  lUCTHKRSON— VOU  VIIL  1 


2  M'CALLUM  v.  STEWART  [1870]     Vm.  MAOPHEBSON  H.L.  2. 

thereby  bound  himself,  his  heirs  and  successors,  to  warrant  the  teinds  to  be  free  to  the 
vassal  ''from  all  [2]  ministers'  stipends,  future  augmentations,  annuities,  and  other 
burdens  imposed,  or  to  be  imposed,  upon  the  said  teinds,''  beyond  those  then  payable. 
The  superiority  or  dominium  directum  of  the  subjects  descended  through  the  repre- 
sentatives of  the  Marquis  to  the  present  Duke  of  Montrose.  The  dominium  utile  passed 
through  a  series  of  heirs  and  singular  successors  to  Sir  W.  D.  Stewart,  and  from  him  to 
Mr.  M'Callum. 

In  the  year  1846,  when  the  pursuer,  Sir  W.  D.  Stewart,  was  the  vassal,  the  superior, 
the  Duke  of  Montrose,  for  the  first  time  raised  the  question  whether  the  right  to  enforce 
performance  of  the  obligation  of  relief  had  passed  to  him  as  a  singular  successor  of  the 
original  vassal.  In  that  year  a  new  augmentation  of  stipend  was  given  to  the  minister 
of  the  parish,  and  it  fell  to  be  localled  upon  the  teinds.  The  Duke,  from  that  time, 
declined  to  perform  the  obligation  of  relief  to  the  vassal, — alleging  that,  although  the 
liability  to  perform  it  was  still  incumbent  on  him,  as  superior  of  the  subjects,  the  right 
to  exact  performance  of  it  had  not  been  transmitted  to  the  singular  successors  of  the 
original  vassal  along  with  the  riglit  of  property.  On  the  other  hand.  Sir  William 
maintained  that  that  right  had  been  transmitted  to  him,  if  not  by  conventional  assigna- 
tions in  the  conveyances  of  the  property,  at  all  events  as  being  an  integral  part  of  the 
right  to  the  dominium  utile  itself. 

In  the  year  1853  Sir  William  sold,  by  public  auction,  the  dominium  utile  to  the 
defender,  Mr.  Kellie  M'Callum,  for  the  price  of  £37,000 ;  and  as  the  questions  which 
the  superior  had  raised  as  to  the  transmission  to  the  pursuer  of  the  right  to  exact 
performance  of  the  obligation  of  relief  were  still  undecided,  it  was  made  a  condition  in 
the  articles  of  roup,  "  that  in  respect  of  the  undecided  questions  as  to  augmented  stipend, 
which  on  an  average  of  the  last  three  years  amounted  to  £100,  10s.  lid.,  a  sum  of 
£1500  out  of  the  price  shall  be  consigned  in  such  bank  as  the  parties  may  agree  upon, 
in  the  joint  names  of  the  exposer  and  purchaser,  or  of  their  agents,  which  sum  shall 
remain  consigned,  except  the  interest,  accruing  thereon,  as  after  mentioned,  until  those 
questions  have  been  finally  determined,  and  shall  be  then  disposed  of  as  follows : — First, 
The  exposer"  (the  pursuer)  "shall  take  all  necessary  proceedings  for  effectuating  the 
claims  of  relief  under  the  original  feu-disposition  and  titles  of  the  lands,  or  in  the  exist- 
ing locality,  or  otherwise,  and  shall  follow  out  the  same  to  a  final  determination.  Second, 
In  the  event  that  the  exposer  shall  succeed  in  obtaining  total  or  partial  relief  of  the 
augmented  stipend,  the  consigned  sum  shall  be  payable  to  him  either  wholly,  or  in  such 
proportion  as  shall  correspond  to  the  amount  of  the  relief  effected.  Thirdly,  In  the 
event  that  the  exposer  shall  fail  in  effecting  relief  to  any  extent,  then  the  consigned 
sum  shall  be  payable  to  the  purchaser,  the  purchaser  taking  on  himself  the  burden  of 
the  augmented  stipend  in  all  time  thereafter."  The  question  in  this  action  was,  whether 
or  not  the  pursuer  had  satisfied  the  condition  upon  which  the  consigned  £1500  of  the 
price  was  appointed  to  be  paid  to  him. 

In  order  to  satisfy  that  condition  Sir  W.  D.  Stewart  instituted  an  action  against  the 
Duke  of  Montrose,  concluding  for  decree  of  declarator  that  his  Grace  and  his  heirs  and 
successors  were  bound  to  warrant  the  teinds  to  be  free  to  Sir  William,  his  heirs,  assignees, 
and  disponees,  of  the  burdens  set  forth  in  the  obligation  of  relief.  The  defender,  Mr. 
Kellie  M'Callum,  was  a  concurring  party  in  that  action. 

That  action  resulted  in  a  decree  of  the  Court  of  Session,  dated  15th  February  1860, 
whereby  it  was  found  and  decerned  "  that  the  defender,  as  superior  of  the  lands  and 
teinds  libelled,  is  liable,  under  the  obligation  libelled,  contained  in  the  feu-contract  of 
1st  February  1705,  to  free  and  relieve  the  pursuer,  as  vassal  in  the  lands  libelled,  and 
the  concurring  pursuer  for  his  interest,  of  all  stipend  and  augmentations  of  stipend 
imposed  [3]  or  to  be  imposed  on  the  teind  of  the  lands  libelled,  subsequent  to  the  date 
of  the  said  feu-contract."  The  Duke  of  Montrose  having  appealed  that  judgment,  it 
was  affirmed  by  the  House  of  Lords  on  27th  March  1863. 

Sir  W.  D.  Stewart  and  his  trustee  thereupon  raised  the  present  action  against  Mr. 
Kellie  M'Callum,  and  the  Royal  Bank,  with  whom  the  £1500  was  consigned,  concluding 
for  declarator  that  the  pursuers  had  the  sole  right  to  the  consigned  money,  and  wei*e 
entitled  to  uplift  it,  and  for  payment  thereof  by  the  bank.  The  bank  did  not 
appear. 

The  pursuers  pleaded ; — The  pursuers  having  fulfilled  the  undertaking  in  the  articles 
of  roup  to  adopt  all  necessary  proceedings  for  effectuating  the  claims  of  relief  therein 
referred  to,  and  having  been  successful  in  establishing  the  said  claim  of  relief  in  favour 
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of  the  defender,  Mr.  George  Eellie  M*Callum,  in  manner  above  mentioned,  are  entitled 
to  decree  as  concluded  for. 

The  defender,  Mr.  M'Callum,  pleaded ; — By  the  articlen  of  roup  and  minute,  the 
pursuers  became  bound  to  adopt  all  measures  necessary  or  practicable  for  the  purpose  of 
vesting  the  right  to  the  said  obligation  of  relief  in  the  defender,  80  as  to  enable  the 
defender  to  operate  relief  from  augmentations,  not  only  againnt  the  feudal  superior,  but 
also  against  the  general  representatives  of  the  said  James,  Marquis  of  Montrose. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the  pursuer 
has  failed  to  establish  his  grounds  of  action,  and  therefore  sustains  the  defencen : 
Assoilzies  the  defender  from  the  conclusions  of  the  summons,  and  decerns :  Finds  the 
defender,  Mr.  Eellie  M'Callum,  entitled  to  expenses." 

The  pursuer  reclaimed. 

The  Second  Division  appointed  the  case  to  be  laid  before  the  whole  Court. 

On  24th  February  1868  the  Court  pronounced  the  following  interlocutor: — "In 
confonnity  with  the  opinions  of  the  majority  of  the  whole  Judge.^,  recall  the  interlocutor 
complained  of :  Find,  declare,  and  decern  against  th()  defender,  in  terms  of  the  con- 
clusions of  the  summons,''  &c. 

Mr.  M'Callum  appealed. 

Lord  Chancellor. — My  Lords,  this  is  an  appeal  from  two  interlocutors,  the  first  of 
which  is  an  interlocutor  of  the  Second  Division  of  the  Court  of  Session  in  Scotland,  by 
vhich  in  effect  it  has  been  decided  that  the  respondent,  Sir  William  Drummond 
Stewart^  is  entitled  to  recover  a  sum  of  £1500  which  had  been  consigned  under  certain 
articles  of  roup,  upon  which  a  sale  had  taken  place,  in  which  the  respondent  was  vendor 
or  disposer  and  the  appellant  was  purchaser.  The  property  in  question  consisted  of 
certain  teinds,  and,  by  virtue  of  a  feu-contract  dated  in  1705,  these  teinds  had  been 
conveyed  to  David  Graham  by  the  then  Marquis  of  Montrose,  with  a  certain  contract 
of  warranty  contained  in  the  instrimient.  In  that  feu-contract  the  Marquis  obliged 
himself,  and  his  heirs  and  successors,  in  consideration  of  a  certain  payment  which  is 
there  referred  to,  to  "  warrant  the  said  teinds,  parsonage  and  vicarage,  which  had  been 
disponed,  to  be  free,  safe,  and  sure  to  the  said  Mr.  David  Graham  and  his  said  son  and 
his  foresaids  from  all  ministers'  stipends,  future  augmentations,  annuities,  and  other 
hardens  imposed  or  to  be  imposed  upon  the  said  teinds." 

That  engagement  had  been  fulfilled  by  the  successors  in  title  of  the  Marquis  of 
Montrose  towards  those  who  held  the  property  which  had  been  so  conveyed.  But  the 
year  1846,  up  to  which  time  the  engagement  had  been  fulfilled,  introduced  this  change 
in  the  conduct  of  the  Marquis,  or  rather  of  the  Duke,  as  he  was  at  that  time.  In 
cansequence  of  certain  decisions  of  your  Lordships'  House,  the  Duke  of  Montrose,  who 
succeeded  to  the  title  of  the  Marquis,  conceived  that  he  was  not  bound  to  make  these 
payments  to  the  present  respondent,  inasmuch  as  the  present  respondent  was  not  entitled 
to  demand  these  payments  of  him — in  other  words,  that,  however  he  might  have  been 
honnd,  if  there  had  been  a  [4]  regular  deduction  of  title  to  the  obligation  to  the  respond- 
ent, yet,  inasmuch  as  that  regular  deduction  of  title  to  the  obligation  had  not  become 
vested  in  the  respondent,  he  (the  Duke)  was  not  liable  any  further  to  continue  the 
payment  Accordingly,  no  payment  was  made  from  the  year  1846  down  to  the  year 
1853,  the  time  of  the  roup.  The  respondent  in  the  present  appeal  was  not  disposed  to 
submit  to  this  withdrawal  from  the  obligation  on  the  part  of  the  Duke.  The  sum  in 
dispute  had  become  a  sum  of  considerable  amount,  somewhat  exceeding  £100  a-year,  in 
consequence  of  these  augmented  stipends,  and  the  respondent  being  minded  to  sell  this 
property,  was  compelled,  in  consequence  of  the  dispute,  to  enter  into  the  special  engage- 
ment which  has  been  the  subject  of  the  action  which  we  are  now  considering  in  the 
present  appeaL 

The  property  was  put  up  to  auction,  and  the  present  appellant  became  the  purchaser 
of  it  A  condition  was  inserted-  amongst  the  conditions  of  roup  that  a  sum  of  £1500 
was  to  he  consigned  in  respect  of  this  question,  and  the  articles  of  roup  specify  very 
dktinctly  what  is  to  be  done  with  reference  to  this  consignment.  The  articles  in 
question  are  as  follows : — *'  That  in  respect  of  the  undecided  questions  as  to  augmented 
stipend,  which  on  an  average  of  the  last  three  years  amounted  to  £100, 10s.  lid.,  a  sum 
of  £1500  out  of  the  price  shall  be  consigned  in  such  bank  as  the  parties  may  agree  upon, 
in  the  joint  names  of  the  exposer  and  purchaser,  or  of  their  agents,  which  sum  shall 
Kmain  consigned,  except  the  interest  accruing  thereon  as  after  mentioned,  until  those 
questions  have  been  finally  determined,  and  shall  be  then  disposed  of  as  follows : — First, 
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the  exposer  shall  take  all  necessary  proceedings  for  effectuating  the  claims  of  relief  under 
the  original  feu-disposition  and  titles  of  the  lands,  or  in  the  existing  locality  or  otherwise^ 
and  shall  follow  out  the  same  to  a  final  determination." 

This  appears  to  point  out  very  plainly  the  precise  terms  of  the  contract  and  engage- 
ment which  was  entered  into.  There  were  pending  these  disputes,  and,  in  respect  of 
these  disputes,  the  respondent  was  contemplating  legal  proceedings.  These  legal 
proceedings  were  contemplated  with  a  view  to  enforcing  the  obligation  on  the  part  of 
the  Duke  to  indemnify  the  owner  of  the  property  from  the  payment  of  the  augmented 
stipends.  There  is  nothing  whatever  said  in  this  condition,  or  anything  referred  to 
which  can  intimate  that  the  present  appellant  contracted  that  anything  more  was  to  be 
done  than  to  insist  upon  the  original  feu-disposition  and  titles,  in  order  to  obtain  such 
relief  as  might  be  obtainable  under  those  instruments.  There  is  no  provision  whatever 
that  the  respondent  shall  take  any  proceedings  to  obtain  by  way  of  special  contract,  or 
special  assignment,  from  that  vassal,  any  right  which  he  might  have  as  against  the 
superior,  but  the  whole  turns  upon  the  engagement  to  "  take  the  necessary  proceedings 
for  effectuating  the  claims  of  relief  under  the  original  feu-disposition  and  titles.'' 

It  is  true'  that  the  Lord  Advocate  read  to  us  certain  letters  which  he  appeared  to 
think  had  a  bearing  upon  this  subject,  so  far  as  related  to  a  supposed  obligation  on  the 
part  of  the  respondent  to  obtain  from  the  heirs  of  the  original  vassal,  David  Graham,  a 
special  assignment  of  this  obligation.  So  far  as  those  letters  were  to  any  purpose,  it 
seemed  to  me  that  they  indicated  the  contrary,  because  no  sooner  was  such  a  claim 
asserted  than  it  was  immediately  controverted ;  and,  looking  to  the  pleadings  that  have 
taken  place,  it  will  be  observed  that  there  is  no  admission  whatsoever  of  any  responsi- 
bility of  that  character.  I  carefully  looked  at  the  different  statements  made  in  the 
pleadings  in  this  cause  for  the  purpose  of  seeing  whether  such  an  admission  could  be 
found,  and  I  found  nothing  of  the  kind,  nor  any  admission  extending  in  any  way  the 
terms  of  the  written  contract  into  which  the  parties  entered. 

That  being  so,  the  sole  point,  as  it  appears  to  me,  which  we  have  to  consider,  is, 
whether  or  not  this  respondent  has  "  taken  the  necessary  proceedings  for  effectuating 
the  claims  of  relief  under  the  original  feu-disposition  and  titles,''  and  whether  he  did 
follow  them  up  to  a  final  determination.     What  has  been  done  is  this.     The  respondent 
proceeded  to  enforce  the  claim  of  indemnity  as  against  the  Duke  of  Montrose.     He 
rested  his  case  upon  the  original  feu-contract,  and  in  so  resting  his  case  he  undoubtedly 
raised  two  questions.     He  said  you  are  liable  by  virtue  of  the  contract,  and  you  are 
liable  also  by  virtue  of  the  tenure,  [5]  on  the  ground  of  your  being  the  holder  of  the 
superiority,  and  my  being  in  the  position  of  vassal.     You  are  engaged  to  fulfil  that  con- 
tract, at  all  events  so  long  as  those  two  conditions  exist,  and  upon  your  ceasing  to  hold 
the  superiority,  the  same  obligation  will  pass  to  any  one  who  may  be  placed  in  your 
position  towards  me,  and  towards  all  those  who  may  fill  my  present  position  of  vassal. 
Now,  the  respondent  having  raised  those  two  points,  without  adverting  further  to  the 
litigation  whicli  took  place  in  the  Court  below,  it  is  suflScient  to  say  that  the  matter 
was  brought  to' your  Lordshi])?*'  House,  and  your  Lordships  did  determine  that  the 
Duke  was  liable  in  respect  of  tenure,  and  that  he  was  bound  to  indemnify  the  vassal  m 
the  manner  in  which  the  vassal  asserted  that  he  was  bound  to  indemnify  him.     That 
engagement,  therefore,  on  the  jmrt  of  the  respondent,  has  been  fulfilled ;  and  it  appears 
to  me  that  the  Lord  Justice-Clerk  has  not  incorrectly  stated  the  contest  which  has 
been  raised,  when  he  says .  this : — "  The  defender  maintains  that  the  pursuer  has  not 
fully  complied  with  the  conditions,  and  is  not  entitled  to  have  the  consigned  money 
\md  over  to  him,  inasmuch  as  he  has  not  yet  succeeded  in  having  it  found  that  the 
Duke  is  liable  in  the  obligation  as  the  general  representative  of  the  original  granter  of 
the  feu ;  in  other  words,  his  defence  is,  that  though  total  relief  has  been  effectuated, 
it  has  been  effectuated  in  respect  of  one  only  of  two  grounds  which  were  insisted  in." 
I  think  that  is  not  an  incorrect  description  of  the  controversy  which  has  been  raised  by 
the  defender 

If  we  find  therefore  that  the  claim  has  been  pursued, — that  it  has  been  effectively 
pursued, — that  it  has  been  brought  to  a  termination, — and  that  that  relief  has  been 
obtained  which  was  contracted  to  be  obtained,  the  condition  upon  which  the  consign- 
ment became  j)ayable  to  the  respondent  appears  to  me  to  be  fully  and  completely 
fulfilled,  because  the  objection  really  assumes  this  shape,  and  simply  this  shape.  True 
it  is  that  you  have  succeeded  upon  one  ground,  which  would  bind  all  who  come  into 
possession  of  the  superiority  towartls  all  who  come  into  the  position  of  vassal  to  fulfil 
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the  engagiement ;  but  it  may  be  that  the  Duke,  or  those  who  succeed  him,  may  pass 
over  the  superiority  to  one  who  is  insolvent.  Then  the  right  will  remain, — the  title 
will  remain;  the  only  difference  is  that  de  facto  if  the  person  be  in  that  condition 
which  the  appellant  assumes  in  his  argument,  of  course  the  effect  will  be  that  he  will 
not  receive  relief,  simply  because  the  person  who  has  the  obligation  cast  upon  him  is 
unable  to  fulfil  it.  But  if  you  take  the  matter  as  a  matter  of  contract,  this  state  of 
things  might  as  well  have  occurred  in  that  view  of  the  case  as  in  the  other.  True  it 
is,  there  is  less  likelihood  of  the  noble  Duke,  and  those  who  come  after  him,  being 
unable  to  fulfil  their  obligation ;  still,  even  in  our  own  times,  unfortunately,  those  in 
the  highest  position  have  been  found  incapable  of  fulfilling  their  money  engagements, 
and  therefore  this  single  circiunstance,  that  there  is  a  possibility  of  the  relief  being  in 
effect  loet,  not  from  any  want  of  title,  but  from  a  want  of  ability  on  the  part  of  the 
persons  to  fulfil  the  engagement,  ought  not  to  have  any  influence  in  the  decision  of 
this  question. 

It  appears  to  me  that  the  respondent  having  establisheil  a  title  to  indemnity,  this 
engagement  is  strictly  fulfilled,  not  only  in  its  mere  words,  but  according  to  all  that 
appears  to  have  been  contemplated  between  the  parties,  because  if  it  had  been  intended 
that  a  further  engagement  should  be  entered  into, — namely,  that  the  construction  of 
the  contract  should  be  such  that  though  relief  might  be  fully  given  upon  that  contract 
in  one  point  of  view,  there  should  also  be  a  second  ground  upon  which  the  parties  might 
rely  for  indemnity, — namely,  that  of  requiring  that  another  process  should  be  taken, 
with  a  view  of  putting  the  respondent  in  the  original  position  which  was  occupied  by 
the  first  vassal, — I  say,  if  any  such  term  had  been  originally  contemplated,  I  apprehend 
that  that  term  ought  to  have  been,  and  what  is  more,  I  think  I  may  say  it  would  have 
been,  inserted  in  the  engagement 

Then,  how  does  the  rest  of  the  engagement  prwieed  with  reference  to  the  uplifting 
of  the  consigned  sum  when  this  has  been  done  1  "  In  the  event  that  the  exposer  shall 
succeed  in  obtaining  total  or  partial  relief  of  the  augmented  stipend,  the  consigned 
sum  shall  he  payable  to  him  either  wholly  or  in  such  proportion  as  shall  correspond  to 
the  amount  of  the  relief  effected."  Now,  reading  [g]  those  words,  it  is  perfectly 
certain  that  the  meaning  of  the  expression  "  total  or  partial  relief "  must  be  a  total 
relief  from  the  payment  of  the  charge,  or  a  partial  relief  from  the  payment  of  the 
charge,  in  events  which  might  have  occurred,  no  doubt,  from  its  being  possible  that 
some  of  the  charges  might  be  disputed,  whilst  others  were  not,  or  from  a  variety  of 
.other  causes.  "  Total  relief "  must  mean  relief  from  the  total  amount  of  the  charge, 
and  of  course,  as  being  a  relief  from  the  total  amount  of  the  charge,  it  must  be  a 
complete  and  final  relief,  and  that  for  all  time.  That  is  exactly  what  is  meant ;  for 
all  time  the  holder  of  the  superiority  is  to  be  held  liable  to  the  total  amount  of  the 
charge ;  and  accordingly  the  relief  has  been  effected  to  the  extent  of  giving  a  title  to 
the  whole  of  the  consignment. 

The  remaining  part  of  the  clause  is  this, — "  In  the  event  that  the  exposer  shall 
fail  in  effecting  relief  to  any  extent,  then  the  consigned  sum  shall  be  payable  to  the 
purchaser,  the  purchaser  taking  on  himself  the  burden  of  the  augmented  stipend  in 
all  time  thereafter ;  until  the  final  issue  of  the  foresaid  proceedings,  the  annual  pay- 
ments of  augmented  stipend  shall  be  made  by  the  exposer."  The  rest  is  immaterial 
for  the  consideration  of  this  question. 

Xow,  according  to  the  appellant's  contention,  he  has  been  relieved, — he  has  been 
indemnified ;  and  I  can  see  no  other  conclusion  to  the  theory  of  the  appellant  than 
this^  that  although  he  has  been  so  relieved,  and  although  in  point  of  title  the  Duke 
of  Montrose  and  those  who  succeed  him  in  the  superiority  will  be  bound  to  pay,  and 
although,  being  solvent,  they  will  de-facto  pay,  and  although  he  has  for  seventeen 
years  been  de  facto  indemnified,  and  he  may  for  100  years  more  be  de  facto  as  well  as 
dejure  indemnified,  yet  he  says  there  may  be  some  construction  put  upon  this  instrument 
(which  appears  to  me  to  be  a  most  unwarrantable  and  unreasonable  construction  to 
be  inferred  from  the  contract,  or  from  any  words  therein  contained),  to  this  effect, — I 
am  to  be  entitled  for  all  time  to  keep  this  money  in  suspense  until  it  shall  be  deter- 
mined, not  only  that  1  am  de  facto  and  dejure  entitled  to  relief  in  one  way,  but  until 
you  have  also  established  an  additional  right  in  my  behalf  to  be  entitled  in  the  other 
way,  if  the  first  should  fail. 

My  Lords,  I  find  nothing  in  the  contract  to  authorise  my  coming  to  such  a  conclu- 
sion ;  and,  therefore,  I  shaU  humbly  submit  to  your  Lordships  that  we  should  affirm 
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the  two  interlocutors  complained  of,  the  one  being  the  interlocutor  of  the  14th  of 
February  1868,  by  which  the  previous  decision  of  the  Lord  Ordinary  in  favour  of  the 
present  appellant  was  reversed,  and  the  other  interlocutor  being  one  of  the  25th  of 
February  1868,  which  has  reference  merely  to  a  calculation  of  the  expenses-  to  be 
paid  by  the  present  appellant;  and  1  shall  recommend  your  Lordships,  in  affirming 
these  two  interlocutors,  to  dismiss  the  present  appeal,  with  costs. 

Lord  Chblmsford. — My  Lords,  I  agree  witii  my  noble  and  learned  friend  on  the 
woolsack  that  the  interlocutors  appealed  from  ought  to  be  affirmed.  The  first  inter- 
locutor "  finds,  declares,  and  decerns  against  the  defenders  in  terms  of  the  conclusions 
of  the  summons.''  The  summons  prays  that  it  may  be  declared  that  the  pursuers  had 
the  sole  and  exclusive  right  to  the  sum  of  £1500,  which  was  consigned  in  the  Royal 
Bank  of  Scotland,  and  that  they  are  now  entitled  to  uplift  the  same,  and  dispose 
thereof  at  their  pleasure.  The  ground  of  the  decision  was,  that  the  respondents  had 
fulfilled  the  conditions  imposed  upon  them  by  the  articles  of  public  sale  of  the  lands 
of  Braco,  under  which  the  sum  of  £1500  was  deposited.  Before  that  sale,  which  was 
in  the  year  1853,  the  Duke  of  Montrose,  who  was  the  superior  of  the  lands  of  Braco, 
and  who  had  paid,  down  to  1847,  the  augmented  stipend  upon  the  lands,  objected 
that  the  Mr.  Drummond  from  whom  the  respondent  purchased  had  no  title  to  relief 
under  that  obligation.  In  consequence  of  this  objection  additional  articles  were  intro- 
duced upon  the  public  sale.  The  original  articles  having  been  signed  on  the  22d  of 
October,  on  the  26th  of  October  these  additional  articles  were  inserted : — ''  In  respect 
of  the  undecided  questions  as  to  augmented  stipend,  which,  on  an  average  of  the  last 
three  years,  amounted  to  £100,  10s.  lid.,  a  sum  of  £1500  out  of  the  price  shall  be 
consigned  in  such  bank  as  the  parties  may  agree  upon,  [7]  in  the  joint  names  of  the 
exposer  and  purchaser,  or  of  their  agents,  which  sum  shall  remain  consigned,  except 
the  interest  accruing  thereon  -as  after  mentioned,  until  those  questions  have  been 
finally  determined,  and  shall  be  then  disposed  of  as  follows : — First,  The  exposer  shall 
take  all  necessary  proceedings  for  effectuating  the  claims  of  relief  under  the  original 
feu-disposition  and  titles  of  the  lands,  or  in  the  existing  locality  or  otherwise,  and  shall 
'  follow  out  the  same  to  a  final  determination."  The  other  articles  provide  that  in  the 
event  of  his  either  wholly  or  partially  obtaining  relief  of  the  augmentation,  he  shall 
have  the  whole  or  a  part  of  the  £1500,  and  if  he  fails  in  obtaining  that  relief,  then 
the  £1500  shall  belong  to  the  purchaser.  Some  stress  has  been  laid  in  the  argument 
upon  the  words  in  these  articles  "  questions  "  and  "  claims  of  relief  "  in  the  plural ;  but 
I  apprehend  that  the  real  question,  and  the  only  question,  was,  whether  the  Duke  of 
Montrose  was  bound  to  give  relief  under  the  obligation  in  the  feu-contract  of  1705. 

The  Duke  having  refused  to  pay  the  augmented  stipend,  an  action  of  declarator  and 
payment  was  brought  against  him  by  the  respondent,  and  in  that  action  the  appellant 
concurred  as  pursuer;  but  it  is  said  that  that  was  under  an  arrangement  that  his 
concurrence  should  not  prejudice  his  right  to  insist  upon  the  respondent  taking  all 
effectual  means  to  obtain  relief  from  the  augmentation.  In  this  action  it  is  stated  by 
Lord  Neaves  that  the  plea  of  the  pursuer  was,  that  "  the  present  defender,  the  Duke^ 
was  equally  liable  in  payment  and  relief  as  concluded  for,  both  as  heir  and  repre- 
sentative of  the  granter  of  the  said  obligation,  and  as  successor  in  the  superiority  of 
the  lands,  teinds,  and  others.''  And  it  appears  that  the  defence  of  the  Duke  in  that 
action  was  this, — his  Grace  insisted  that  the  obligation  in  the  feu-contract  was  a  personal 
and  collateral  obligation  which  did  not  run  with  the  land,  and  which  had  not  been 
transmitted  by  special  assignation  so  as  to  sustain  an  action  of  relief  by  a  singular 
successor.  The  Lord  Ordinary  pronounced  an  interlocutor  that  the  obligation  of  relief 
against  future  augmentations  of  stipend  in  the  feu-contract  had  not  been  duly  transmitted 
to  the  pursuer,  but  upon  a  reclaiming  note  the  Judges  of  the  Second  Division  recalled 
the  interlocutor,  and  found  that  the  defender,  the  Duke  of  Montrose,  as  superior  of 
the  lands  and  teinds  libelled,  was  liable  under  the  obligation  libelled  to  free  and  relieve 
the  pursuer  as  vassal  in  the  lands  libelled  of  all  stipend  and  augmentation  of  stipend 
imposed,  or  to  be  imposed,  on  the  teinds  of  the  lands  libelled  subsequent  to  the  date 
of  the  feu-contract ;  and  upon  an  appeal  to  this  House  that  interlocutor  was  affirmed. 

The  respondent,  considering  that  he  had  done  all  that  was  necessary  to  entitle  him 
to  receive  the  deposited  sum  of  £1500,  instituted  the  present  suit,  and  then  he  was 
met  by  the  plea,  on  the  part  of  the  appellant,  that  "  by  the  said  articles  of  roup  and 
minute  the  pursuer  became  bound  to  adopt  all  measures  necessary  or  practicable  for 
the  purpose  of  vesting  the  right  to  the  said  obligation  of  relief  in  the  defender,  so  as 
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to  enable  the  defender  to  operate  relief  from  augmentations,  not  only  against  the  feudal 
superior,  but  also  against  the  general  representatives  of  the  said  James,  Marquis  of 
Montrose."  In  other  words,  that  as  the  singular  successor  he  could  not  obtain  the 
benefit  of  a  personal  obligation  without  a  special  assignation  from  the  heir  of  David 
Graham,  the  disponee  in  the  feu-contract. 

This  renders  it  necessary  to  consider  what  is  the  exact  character  and  effect  of  that 
obligation  contained  in  the  feu-contract  And  upon  that  subject,  I  confess,  I  am 
disposed  to  agree  with  the  opinion  of  the  Lord  President,  and  the  other  Judges  who 
concurred  with  him,  that  that  obligation  in  the  feu-contract  is  confined  to  an  obliga- 
tion upon  the  Marquis  of  Montrose,  and  his  heirs  and  successors  in  the  superiority. 
The  Lord  President  states  the  opinion  of  himself  and  the  other  Judges  in  these  terms : 
— ''The  demand  of  the  defender  is  founded  upon  a  misinterpretation  of  the  terms  of 
the  obligation  in  the  original  feu-contract.  According  to  its  true  meaning,  the  Marquis 
of  Montrose,  by  that  obligation,  bound  only  himself  and  his  heirs  and  successors  in 
the  right  of  dominium  directum  of  the  subjects  to  relieve  the  vassal  and  his  heirs  and 
assignees  in  the  dominium  utile  of  the  burden  of  augmentations  of  stipend,  &c  That 
is  the  true  meaning  of  such  obligations  in  that  class  of  mutual  Contracts  by  [8]  which 
an  owner  of  heritable  property  grants  a  subordinate  right  in  that  property  to  another 
party  to  be  held  by  him  of  and  under  the  granter."  Lord  Kinloch  agrees  with  the 
Lord  President  and  the  other  Judges  in  that  opinion.  If  that  opinion  be  correct,  of 
course  there  is  an  end  of  all  question  upon  this  subject,  because  undoubtedly  the 
respondent  has  obtained  relief  from  the  augmentations  against  the  Duke  in  the  only 
character  in  which  he  is  held  to  be  liable. 

Lord  Benholme  is  of  opinion  that  the  construction  of  this  obligation  was  settled 
by  this  House  in  the  case  of  Stewart  v.  The  Duke  of  Montrose.  He  says — "  I  consider 
that  that  constimction  is  to  negative  the  view  of  those  who  consider  it  to  be  a  personal 
obligation  incumbent  on  general  heirs  and  successors,  and  to  affirm  that  it  is  an  obliga- 
tion that  runs  with  the  land,  incumbent  on  the  superior  for  the  time  on  the  one  hand, 
and  prestable  to  the  vassal  for  the  time  on  the  other.  That,  I  think,  is  the  fair  result 
of  the  judgment  of  the  House  of  Lords."  But  it  appears  to  me  that  this  is  hardly 
correct^  because  all  that  this  House  decided  in  the  case  of  Stewart  v.  The  Duke  of 
Montrose  tras,  that  the  Duke  was  liable  as  the  superior  of  the  lands  of  Braco,  under 
the  obligation  in  the  feu-contract  of  1705.  This  House  had  no  occasion  to  consider, 
and  did  not  consider  or  decide,  whether  the  obligation  was  not  also  a  personal  obliga- 
tion upon  the  Marquis  of  Montrose  and  his  general  heirs. 

Xow,  that  is  the  argument  upon  the  present  occasion.  It  is  said  that  the  obliga- 
tion is  not  only  an  obligation  upon  the  original  granter  and  his  heirs  and  successors  in 
the  superiority,  but  that  it  is  also  a  personal  obligation  upon  him,  which  is  binding 
upon  ina  general  representative.  Assuming,  for  the  purpose  of  the  argument,  that 
the  obligation  is  of  that  cumulative  description,  still  I  should  be  of  opinion  that  the 
respondent  has  fulfilled  all  the  terms  and  conditions  of  the  articles,  particularly  in  the 
mode  in  which  they  are  expressed,  because  the  articles  are  that  "  the  ex  poser  shall  take 
all  necessary  proceedings  for  effectuating  the  claims  of  relief  under  the  original  feu- 
disposition  and  titles  of  the  lands,  or  in  the  existing  locality  or  otherwise,  and  shall 
follow  out  the  same  to  a  final  determination."  Now,  what  is  the  meaning  of  the  word 
"  titles "  there  ?  Surely  it  must  mean  existing  titles.  The  respondent  has  not  made 
out  his  title  to  the  personal  obligation ;  and  it  is  contended,  on  the  part  of  the  appellant, 
that  he  is  bound  to  make  out  a  new  title,  and  that  that  obligation  is  imposed  upon  him 
by  the  conditions  in  the  articles  of  sale.  I  confess  it  appears  to  me  that  there  is  no 
8uch  obligation  upon  liim;  and  if  there  is  no  such  obligation,  then  he  has  entirely 
fulfilled  all  that  was  imposed  upon  him  as  a  condition  in  these  articles  of  sale.  He 
has  obtained  a  decree  against  the  Duke  of  Montrose,  by  which  he  is  rendered  liable  as 
sujierior  of  the  lands  to  relieve  all  the  vassals  from  the  augmentation  of  the  stipends, 
and  that  to  the  full  amount. 

It  seems  to  me  that  it  would  be  Unreasonable  to  impose  upon  him  the  additional 
liability,  perhaps  impossible  to  be  siitisfied,  of  procuring  a  special  assignation  from 
the  heir  of  David  Graham  upon  the  contingent  possibility  that  the  Duke  of  Montrose, 
or  some  future  superior  of  the  lands,  might  part  with  them  to  a  person  of  no  substance ; 
and  so  the  appellant,  or  those  who  succeeded  him  in  the  lands,  might  be  prevented 
from  having  an  effectual  remedy  for  the  breach  of  the  obligation.  It  appears  to  me 
that  the  respondent  has  fulfilled  all   that  was  necessary   to   be   performed  by  him 
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upon    these    conditions,  and    that    he    is    entitled    to  receive  the  sum .  of    money 
consigned. 

Lord  Westbdry. — My  Lords,  I  have  very  few  words  to  add  to  what  has  fallen 
from  my  noble  and  learned  friends.  Some  questions  of  nicety  have  been  discussed  at 
the  bar  upon  this  appeal,  but  I  think  they  are  immaterial  to  the  point  we  have  to 
decide,  and  will  not  cdl  for  any  determination.  That  point  is  a  very  simple  one, — Has 
the  present  respondent  implemented  the  engagement  that  he  entered  into  in  the  additional 
article  to  the  articles  of  roup  under  which  the  appellant  bought?  Says  the  appellant, 
he  has  not  done  so,  because,  under  the  original  warranty  and  obligation  contracted  by 
the  Marquis  of  Montrose  in  the  original  feu-disposition  of  1706,  there  was  a  contract 
which  bound  the  Marquis  in  his  capacity  of  superior,  and  there  was  also  a  contract 
that  bound  all  the  heirs  and  representatives  of  the  Marquis. 

[9]  The  appellant  further  says,  you  have  imdoubtedly,  by  your  action  and  by  the 
decision  of  the  House  of  Lords,  determined  this  point — namely,  that  in  respect  of  the 
sale  of  the  estate  between  you,  the  vassal,  and  the  present  Duke,  the  heir  of  the 
Marquis  of  Montrose,  the  superiority  is  liable ;  but  I  affirm  that  it  is  possible  for  you 
also  to  get  a  decision  that  in  respect  of  the  personal  contract  the  Duke  is  liable,  and  I 
shall  not  have  complete  relief  unless  you  obtain  that  decision  also. 

Now,  my  Lords,  I  am  by  no  means  prepared  to  admit  the  validity  in  point  of  law 
of  the  proposition  of  the  appellant,  which  is  his  first  assumption  in  his  argument.  He 
contends  that  the  warranty  involved  not  merely  an  obligation  binding  the  superiority, 
but  a  personal  obligation,  of  indefinite  extent,  that  would  bind  all  the  heirs  of  tlie 
Marquis  who  originally  gave  the  warrandice.  The  language  is  peculiar.  The  superior, 
the  Marquis,  having  then  in  himself  both  the  dominium  directum  and  the  dominium 
utile,  sold  the  dominium  utile  to  David  Graham ;  and  the  warrandice  that  he  entered 
into  is  peculiar.  1  do  not  mean  to  say  that  it  is  unusual,  but  it  is  a  warrandice  that 
cannot  be  referred  in  its  terms  to  anything  beyond  the  relation  which  by  that  sale  was 
constitued  between  Graham  and  himself,  namely,  the  relation  of  superior  and  vassal, 
for  the  Marquis  warrants  against  himself,  "  his  heirs  and  successors  " ;  that  is,  heiis  and 
successors  in  the  superiority.  My  opinion,  undoubtedly,  would  be,  though  it  is  by  no 
means  necessary  for  your  Lordships  to  decide  the  point  in  the  present  case,  that  the 
warrandice  was  intended  to  bind  the  heirs  and  successors  in  the  superiority,  and  not  to 
have  any  further  obligation. 

But,  now,  let  us  grant  the  assumption  of  the  appellant,  and  suppose  that  the 
warrandice  involved  not  merely  a  liability  ratione  tenurce  but  a  liability  virtute  coniraeius^ 
the  result  would  be  that  the  benefit  of  that  personal  contract  vested  originally  in  Mr. 
David  Graham,  the  purchaser,  and  would  belong  now  to  the  personal  representative  of 
Mr.  David  Graham.  Now,  Mr.  David  Graham,  or  whoever  was  entitled  under  him, 
long  ago  sold  the  dominium  utile  of  these  lands,  and  by  a  succession,  partly  of  descents 
and  partly  of  sales  to  singular  successors,  the  dominium  utile  has  come  now  to  be  vested 
in  Sir  William  Drummond  Stewart.  I  desire  to  know,  by  what  means,  after  Graham 
sold  the  lands,  can  you  hold  that  Graham  would  still  have  retained  a  title  to  the  benefit 
of  that  supposed  contract  in  the  warrandice,  and  that  Sir  William  Drummond  Stewart 
would  be  entitled  to  demand  his  assignation  of  it  ?  My  Lords,  it  is  very  difficult  to 
arrive  at  such  a  conclusion.  What  benefit  would  Graham  have  in  the  personal  relief 
after  he  had  sold  and  parted  with  the  lands  ?  and  what  title  would  the  purchaser  have, 
unless  it  were  stipulated  in  the  conveyance,  to  claim  from  Graham,  ultra  the  convey- 
ance, a  special  assignation  of  this  contract  ?  and  yet  it  is  now  gravely  propounded  by 
the  appellant  at  the  bar  that,  after  the  lapse  of  165  years  from  the  date  of  that  contract 
with  Graham,  the  present  respondent  shall  be  put  to  find  out  the  representative  of 
Graham,  if  he  can  possibly  do  so,  and  if  not,  to  adjudge  this  contract  as  something  in 
hcereditate  of  Graham,  and  thereby  give  himself  a  title  to  the  alleged  personal  contract 
of  warrandice ;  and  that  in  respect  of  the  new  title  thus  obtained,  if  it  be  possible  to 
obtain  it,  he  shall  institute  proceedings  against  the  present  Duke  of  Montrose,  who  has 
already  had  an  action  brought  against  him  for  the  purpose  of  having  it  declared  that  he 
was  liable  to  relieve  the  title  from  any  further  augmentation,  and  who  has  had  a  decree 
against  him  upon  that  point. 

My  Lords,  such  a  proposition  cannot  be  maintained.  A  more  impossible  proposition 
could  not  possibly  be  brought  forward,  and  yet  it  is  gravely  said  that  Sir  William 
Drummond  Stewart  intended  by  these  additional  articles  of  roup  to  impose  on  himself 
that  monstrous  extent  of  obligation.     Observe  the  extreme  improbability,  the  madness 
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rather,  of  any  such  contract — for  it  would  be  a  contract  imposing  on  him,  in  addition  to 
the  extraordinary  things  I  have  mentioned,  the  obligation  of  getting  a  personal  liability 
against  all  the  heirs  of  the  original  Marquis  of  Montrose  from  the  date  of  the  feu- 
contract  in  1705  down  to  the  present  time.  When  we  look  to  that  we  are  the  better 
enabled  to  put  a  rational  interpretation  upon  the  language  of  the  contract  of  the  present 
respondents,  as  contained  in  the  additional  article ;  and  when  you  come  to  look  at  that 
you  can  [IQ]  P^t  upon  that  language  no  other  interpretation  than  this,  that  he  binds 
himself  to  use  the  title  that  he  has,  and  the  rights  of  suing  that  he  has,  against  the 
Duke  of  Montrose,  for  the  purpose  of  getting  a  declarator  of  the  liability  of  the  Duke  to 
relieve  the  teinds  from  any  augmentation.  That,  plainly,  is  the  meaning  of  the 
ailditional  article.  The  appellant,  on  the  other  hand,  maintains  that  he  put  himself 
under  obligation  to  take  these  extraordinary  proceedings,  if  they  were  capable  of  being 
taken,  in  order  to  impose  upon  himself  another  obligation  of  maintaining,  in  a  different 
character,  an  action  against  the  Duke  of  Montrose  in  respect  of  the  personal  contract. 

My  Lords,  the  appellant  does  nothing  but  this — he  insists  "  I  have  not  got  complete 
relief ;  therefore  the  contract  has  not  been  fulfilled."  Complete  relief  is  not  to  be 
regarded  as  something  resulting  probably  from  the  obligation  of  Sir  William  Drummond 
Stewart,  but  what  we  are  to  look  to  is,  what  is  the  amount  of  obligation  that  Sir 
William  Drummond  Stewart  put  upon  himself ;  and  what  he  did  put  upon  himself  was 
nothing  in  the  world  more  than  to  bring  that  action  which  he  did  bring — which  he 
prosecuted,  in  fact,  with  the  concurrence  of  the  pursuer,  to  the  extent  of  having  it 
declared  that  the  Duke,  as  superior,  was  bound  to  exonerate  the  land. 

My  Lords,  by  the  result  of  that  action,  in  my  opinion,  he  implemented  entirely  the 
obligation  which  he  had  incurred  ;  and  I  cannot  but  regard  the  proposition  which  the 
appellant  has  put  forward  at  your  Lordships'  bar  as  a  very  extravagant  one.  Therefore 
1  have  no  hesitation  in  concurring  in  the  advice  given  to  your  Lordships  by  my  noble 
and  learned  friends  that  the  appeal  be  dismissed,  with  costs. 

Lord  Colonsat. — My  Lords,  having  arrived  at  the  conclusion  to  which  your 
Lordships  have  arrived  as  to  the  manner  in  which  this  appeal  should  be  disposed  of, 
I  have  scarcely  anything  to  add.  My  views  as  to  the  construction  of  this  contract 
contained  in  the  articles  of  roup  are  in  accordance  with  those  which  have  been  stated. 
I  think  Sir  William  Drummond  Stewart  has  implemented  this  contract  by  following 
out  the  action  which  he  brought,  and  obtaining  judgment  as  to  the  liability  of  the 
Duke  of  Montrose.  Again,  if  it  were  necessary  to  express  any  opinion  upon  the 
hubject,  1  should  concur  in  the  opinion  suggested  by  two  of  your  Lordships,  that  the 
obligation  in  the  feu-contract  of  1705  was  an  obligation  against  the  superior  of  the 
lands,  and  was  not  in  the  nature  of  these  personal  obligations  which  were  made  the 
subject  of  discussion  in  the  previous  cases.  Finding  it  in  a  feu-contract  of  this  kind,  1 
bold  that  it  is  a  contract  as  between  superior  and  vassal,  and  that  it  ought  to  be  dealt 
with  as  such,  and  that  it  did  not  import  any  personal  obligation.  I  do  not  think  it 
necessary  to  say  more  than  that  I  concur  with  your  Lordships  in  thinking  that  this 
appeal  should  be  dismissed,  with  costs. 

Interlocutors  affirmed,  and  appeal  dismissed,  with  costs. 

GSAHAMSS  &  WaRDLAW — GiLLESPIE  &  BeLL,  W.S  — LoCH  &  MaCLAURIN — 

Tods,  Murray,  &  Jamieson,  W.S. 
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Lord  Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

Gilbert  Rainy  Tennent,  Appellant  (Pursuer). — Sir  B,  Baggally  Q.C. — 

Dickinson,  Q,C, — Shand — Macnaghien. 
Hugh  Tknnent's  Trustees,  Eespondents  (Defenders). — Zord-Adv,  Young 

— «/.  C.  Lorimer, 
Charles  Tennent's  Trustees,  Eespondents  (Defenders). — Sir  R.  Palmer,  Q.C, 

— Mellish,  Q,C. —  Wickens. 
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knowledge  signed  an  agreement  with  his  father  and  brother,  by  which,  in  considera- 
tion of  payment  of  his  debts,  amounting  to  J&8000,  he  renounced  his  interest  in  a 
very  prosperous  partnership  with  the  latter,  with  the  conditions  (1)[11]  that  the  father 
should  have  a  discretionary  power  to  repone  him  as  a  partner,  (2)  that  in  the  event  of 
the  father  not  reponing  he  should  receive  £35,000  (less  the  £8000)  from  his  brother, 
and  (3)  that,  in  the  event  of  the  father  reponing,  the  brother  should  have  a  power  of 
displacement  on  payment  of  £40,000,  in  place  of  £35,000,  was  not  entitled  to  reduce 
the  agreement  on  the  ground  that  the  consideration  was  grossly  inadequate,  and  that 
the  deed  was  part  of  a  scheme  to  have  him  expelled  from  the  partnership,  and  that  he 
had  been  induced  to  sign  it  by  the  undue  influence  of  his  father  and  brother  at  a  time 
when  he  was  embarrassed. 

(In  the  Court  of  Session,  May  27,  1868,  ante,  vol.  vi.  p.  840.) 

The  pursuer,  Gilbert  Rainy  Tennent,  presented  this  appeal  against  the  judgment  of 
absolvitor  pronounced  by  the  First  Division  of  the  Court  of  Session  on  27th  May  1868, 
and  a  subsequent  interlocutor  decerning  for  expenses. 

Lord  Chancellor. — My  Lords,  in  this  case  the  pursuer  commenced  proceedings  in 
Scotland  for  the  purpose  of  reducing  a  certain  agreement,  dated  the  10th  of  January 
1858,  whereby  he,  under  the  circumstances  which  have  occurred  in  pursuance  of  that 
agreement,  found  himself  displaced  from  a  partnership  which  had  been  formed  in  the 
year  1855,  the  agreement  purporting  to  be  one  by  which  he  resigned  his  place  in  the 
partnership,  but  which  reserved  to  his  father,  Mr.  Hugh  Tennent,  the  power  of 
replacing  him  if  he  should  so  think  fit  in  that  partnership  at  a  certain  time  and  under 
certain  conditions.  The  circumstances  are  of  an  extremely  painful  character.  The 
father,  Mr.  Hugh  Tennent,  had  succeeded  to  a  well-established  brewery,  the  income 
from  which  appears  to  have  been  very  large  at  the  time  of  the  arrangements  which  were 
made  in  the  year  1855,  and  have  since  that  time  very  largely  increased.  Mr.  Hugh 
Tennent,  being  in  1855  the  sole  owner  of  this  brewery,  was  minded  to  make  an  arrange- 
ment apparently  of  his  affairs  generally  with  reference  to  the  whole  of  his  property,  and 
to  make  a  distribution  to  a  certain  extent  amongst  his  children  of  his  property,  including 
the  brewery.  Accordingly,  he  executed  a  deed  in  1855  by  which,  having  then  six 
children  alive,  he  disposed  of  his  property  in  this  manner.  The  bulk  of  it,  including 
the  brewery,  was  conveyed  to  his  two  sons,  one  of  whom  is  the  appellant,  Mr.  Gilbert 
Tennent,  and  the  other  is  the  deceased  Mr.  Charles  Tennent.  With  some  trifling 
exceptions,  he  appears  to  have  conveyed  the  bulk  of  his  property,  including  this  brewery, 
to  his  two  sons.  Previously  to  this  he  had  dealt  with  the  brewery  in  this  mode.  He 
had  at  a  period  as  early  apparently  as  1839,  engaged  the  assistance  of  Charles  Tennent, 
one  of  his  sons,  in  the  brewery  at  a  salary.  At  a  later  period,  in  the  year  1852  he 
invited  his  other  son,  the  present  appellant,  Gilbert  Tennent,  to  give  up  the  profession 
of  a  writer,  which  he  had  been  carrying  on  for  about  ten  years,  and  to  enter  into  the 
brewery,  and  to  take  upon  himself  also  a  certain  portion  of  the  management  of  the 
brewery  at  a  salary,  as  his  brother  Charles  had  previously  done.  The  scheme  of  the 
father  appears  to  have  been  this,  that  he  would  select  out  of  his  family  such  members 
of  it  as  he  thought  fit  for  the  carrying  on  of  this  large  concern,  and  hand  it  over  to 
them,  with,  of  course,  all  the  benefits  incident  to  so  profitable  a  partnership ;  and  that 
a  valuation  should  be  put  upon  the  whole  of  the  property  included  in  the  deed  of  1855, 
and  that  that  valuation  having  been  made,  it  should  become  a  charge  upon  the  property 
which  he  handed  over  to  Gilbert  and  Charles  Tennent ;  that  they  should  be  entitled 
to  two-sixths  of  the  valuation  as  their  own,  but  that  the  remaining  four-sixths  should  be 
paid  over  to  him  in  order  that  he  might  be  able  to  do  justice  to  the  other  surviving 
members  of  his  family,  he,  for  some  reason  or  other,  not  making  provision  for  the  children 
of  a  deceased  member  of  the  family.  The  valuation  was  accordingly  made,  and  it 
amounted  to  something  over  £214,000 ;  that,  in  round  numbers,  would  make  a  sixth  of 
the  sum  to  be  about  £35,000,  which  in  that  way  would  be  regarded  by  the  father  Hugh 
as  the  share  coming  to  each  of  his  children ;  but,  of  course,  as  regarded  the  brewery, 
with  the  great  additional  advantage  of  the  sons  being  established  in  that  business,  those 
two  sons  being  somewhat  [12]  favoured  by  him  by  being  placed  in  that  position.  Accord- 
ingly a  deed  was  executed  in  1855,  by  which  the  arrangement  I  have  described  was  carrie<l 
into  full  effect.  The  sons  took  the  brewery  and  the  other  property  mentioned  in  the 
deed,  and  engaged  to  pay  out  of  the  profits  of  the  brewery  this  £214,000,  reserving  only 
20  per  cent  of  the  profits  for  the  purpose  of  their  own  maintenance  and  for  the  purposes 
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of  carrying  on  the  brewery,  and  any  other  charges  that  might  be  necessarily  incurred, 
during  the  period  that  it  would  take  to  repay  the  £214,000,  as  they  had  engaged.     This 
being  so  arranged,  all  went  on  smoothly  until  the  close  of  the   year  1857.     It  appears 
that  the  brewery  was  extremely  prosperous;  somewhat  more  prosperous,  apparently, 
than  it  had  been  when  it  was  first  made  over  to  Mr.  Charles  Tennent  and  Mr.  Gilbert 
Tennent     In  the  clauses  which  were  contained  in  the  deed  of  1855  the  father  Hugh 
had  taken  care  that  he  should  have  some  control  over  this  property,  as  was  reasonable, 
so  long  as  he  had  a  large  stake  there  in  this  large  sum  of  £214,000.     He  had  reserved  to 
himself  the  power  of  access  to  the  books,  and  other  powers  of  supervision,  to  a  certain 
extent,  over  the  concern  of  the  brewery.     At  the  same  time  there  were  some  strong 
clauses  inserted  for  the  purpose  of  giving  him  that  protection  which  he  might  naturally 
consider  himself  entitled  to,  as  security  against  any  misfeasance  in  the  management  of 
that  concern ;  among  other  things,  the  deed  contained  provisions  that  neither  of  his 
sons  should  embark  in  any  other  trade  or  business  whatsoever,  and  also  a  provision 
that  neither  of  them  should  become  surety  or  give  any  cautionary  engagement  to  third 
persons.     In  the  year  1857,  unfortunately,  Gilbert  Tennent  became  embarrassed,  not  in 
regard  to  a  very  large  amount  of  money,  especially  if  regard  be  had  to  the  business 
carried  on  at  this  brewery,  but  at  the  same  time  it  must  be  remembered  that  his  income 
was  extremely  small ;  it  was,  in  effect,  a  salary,  though  it  was  no  longer  so  in  form, 
inasmuch  as  he  was  now  engaged  as  a  partner,  but  in  effect  it  was  a  small  salary  which 
alone  he  could  draw  so  long  as  the  debt  of  £214,000  remained  unpaid.     He  found  him- 
i<elf  in  this  position,  that  he  owed  upwards  of  £8000 — it  was  not  quite  so  much  as 
£9000,  which  afterwards  it  amoimted  to,  but  it  was  upwards  of  £8000.     He  found 
himself  in  this  position  in  the  year  1857,  at  the  time  of  a  great  commercial  panic  and 
disaster.    At  this  time  (I  am  now  speiiking  of  facts  which  are  undisputed)  he  himself 
tells  us  that  he  saw  no  mode  whatever  by  which  he  could  raise  the  sum  of  £8000  at 
that  time  of  general  difficulty  and  mistrust.     That  fact  could  hardly  be  more  strongly 
btated  than  he  himself  states  it  in  ])arts  of  the  pleadings.     In  his  condescendence  he 
thus  states  the  fact.     Having  mentioned  the  debt,  he  says — "  The  pursuer  was  also 
called  on,  in  the  end  of  December  1857,  to  pay  the  said  debt  to  the  Western  Bank. 
In  ordinary  circumstances  the  pursuer  could  have  readily  met  these  obligations ;  but  in 
the  state  of  tlie  money  market  at  the  time  he  was  unable  to  do  so  without  some  assistance 
by  which  his  bills  might  be  discounted.     The  Western  Bank  and  the  City  of  Ghisgow 
S^nk,  both  of  which  had  a  very  large  business,  had  stopped  payment  in  November  1857  ; 
and  several  of  the  other  banks  in  Glasgow  were  considered  by  the  mercantile  public  to 
be  in  very  doubtful  circumstances.     A  grejit  number  of  mercantile  houses  had  stopped 
payment,  and  there  was  a  general  panic  amongst  the  mercantile  community  of  Glasgow 
in  the  end  of  1857.     At  that  time  a  cheque  drawn  by  the  firm  of  J.  &  K  Tennent  (who 
were  in  the  best  credit)  on   their  ordinary  London  bankers,  Messrs  Williams,  Deacon, 
and  Company,  for  a  simi  under  £400,  was  returned  dishonoured  by  the  bank.     The 
state  of  credit  in  Glasgow  wa.s  such,  at  the  time  of  the  communings  between  the  parties 
in  reference  to  the  said  deed  of  January  1858,  that  the  pursuer  could  not  have  procured 
funds  on  his  own  credit  to  meet  the  said  obligations.     The  said  bills  to  the  amount  of 
upwards  of  £5000  were  in  the  hands  of  the  City  of  Glasgow  Bank,  and  some  of  them 
were  in  the  hands  of  the  Western  Bank.     The  pursuer  was  in  danger  of  having  his  bills 
dishonoured,  which  would  have  ruined  his  credit,  besides  which,  he  was  apprehensive 
of  personal  diligence  being  immediately  used  against  him."    Then  having  narrated  that 
facty  which  he  puts  as  strongly  as  he  could  possibly  put  it,  he  proceeds  to  deduce  this 
consequence,    that    he    was    under    such    a    pressure    that  he   was  imposed   upon. 
But  I  am  at  present  only  dealing  with  the  facts  of  the  case  as  they  pre-[l3]~^^^^ 
themselves    without    dispute.      That    being    so,    he    was    under   this   further    dis- 
advantage, that  he  had  committed  a  distinct  breach  of  the  engagement  contamed  in 
the  articles  of  the  deed  of  1855,  in  that  he  had  entered  into  security,  which  by  that 
deed  he  was  prohibited  from  doing.     In  that  state  of  circumstances  he  communicated 
his  position  to  his  brother  Charles  Tennent,  and  was  by  him,  as  he  states,  advised  to 
communicate  the  matter  to  his  father.     And,  in  truth,  it  is  quite  obvious  that  he  had 
no  other  means  whatsoever  of  extricating  himself  from  his  difficulties.     He  has  told 
us  the  state  in  which  matters  then  were,  and  the  position  in  ^'hich  he  was  then  placed. 
Although  he  had  the  interest  I  have  mentioned  in  this  lui'ge  concern,  and  very  con- 
siderable profits  had  been  made  during  the  two  years  in  which  he  had  been  engaged  as 
partner,  notwithstanding  that,  not  a  particle  of  those  profits  could  he  touch  beyond 
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the  percentage  reserved  to  the  two  partners,  which  was  barely  more  than  sufficient,  I 
apprehend,  for  their  living,  and  for  the  running  demands  of  the  business.  No  possible 
security  could  he  have  to  offer  to  anybody  for  the  purpose  of  obtaining  an  advance  at  such 
a  period  as  that  for  the  payment  of  his  debts,  amounting  to  £8000  or  £9000.  And 
accordingly,  when  he  mentioned  the  matter  to  his  father,  Mr.  Hugh  Tennent,  it  appears 
to  me,  and  indeed  it  is  a  part  of  his  case,  he  was  in  a  position  in  which,  without  the 
assistance  he  might  derive  from  his  father,  he  had  no  means  of  avoiding  personal  diligence, 
and  no  means  of  avoiding  bankruptcy,  and  the  total  destniction  of  his  interest  in  the 
concern — a  destruction,  however,  which  would  have  involved  considerable  inconvenience, 
not  to  say  more,  both  to  the  father  who  had  so  largo  a  sum  at  stake  in  the  brewer^', 
and  to  the  brother,  who  was  his  copartner.  That  being  the  case  (I  am  still  pursuing 
the  course  that  1  have  taken  of  dealing  in  the  first  instance  with  simply  undisputed  facts), 
a  communication  takes  place  with  the  father,  with  regard  to  his  debts,  on  the  23d  of 
December  1857.  The  father  calls  his  own  solicitor,  Mr.  Lyon,  into  consultation.  He 
meets  with  Mr.  Lyon  on  the  23d  of  December,  and  we  have  notes  by  Mr.  Lyon 
stating  what  the  result  of  that  conference  was,  which,  being  committed  to  paper,  I  had 
better  now  at  once  advert  to.  On  this  same  day,  the  23rd  of  December,  there  appears 
to  have  been  a  letter  written  by  Charles  Tennent  to  Mr.  Lyon,  which  I  will  refer  to  as 
soon  as  1  have  stated  what  were  the  notes  made  by  Mr.  Lyon  of  what  passed  between  the 
parties.  The  notes  are  these: — "Notes  with  Mr.  Tennent  by  Hugh  Lyon,  as  to 
alterations  on  agreement  of  1855,  23d  December  1857.  1.  Charles  to  have  control  in 
everything  connected  with  business  as  long  as  agreement  subsists.  2.  Sole  power  of 
bank  business,  signing  drafts,  and  endorsing ;  and  alone  power  to  use  company  firm  (by 
procuration  or  otherwise),  agreement  not  being  disclosed.  3.  Restrict  personal  ex- 
penditure to  £150,  and  not  to  exceed  without  H.  T.'s  permission  in  writing.  4.  In 
place  of  one-fifth,  no  money  to  be  laid  out  except  for  repairs  absolutely  required  for 
the  work ;  and  should  any  addition  be  thought  desirable,  H.  T.'s  sanction  to  be  obtained 
in  writing.  5.  Charles  to  draw  £500  per  annum  (expense  of  Mount  Yernon)  for  per- 
sonal expenses.  6.  Any  sum  advanced  for  G.  R.  T.  shall,  with  interest,  be  held  a  debt 
due  by  him,  to  be  paid  when  four-sixths  of  valuation  balance  is  paid  up.  7.  To  enforce 
clause  8  by  an  irritancy."  That  was  the  clause  which  prohibited  the  entering  into 
securities,  the  breach  of  which  no  doubt  had  occasioned  great  uneasiness  to  Hugh 
Tennent.  "The  above  notes  with  Mr.  Tennent,  H.  L.,  23d  December  1857."  So 
matters  stood  on  that  day,  and  on  that  day  it  should  not  escape  observation  that  nothing 
whatever  is  said  of  any  resignation  by  Gilbert  of  his  actual  position  as  a  partner ;  he  is 
simply  to  resign  the  co-equal  powers  of  a  partner  with  his  brother  which  he  had 
possessed,  and  no  longer  to  use  them  as  his  brother  might  use  them ;  he  is  reduced  to 
stricter  limitations  than  his  brother,  but  nothing  is  said  of  his  resigning  the  partner- 
ship itself.  Then  comes  the  letter  of  Charles  Tennent,  to  which  I  said  I  would  refer, 
because  some  observations  were  made  upon  it  in  the  course  of  the  argument,  in  which , 
addressing  Mr.  Lyon,  he  says  :  "  My  dear  Sir, — Referring  to  the  conversation  my  father 
had  with  you  to-day,  at  my  own  and  his  request,  I  have  to  suggest  that  you  embrace  into 
the  draft  you  are  to  prepare  the  following  proposition : — That  in  the  event  of  my  decease,  my 
brother  Hugh,  or  other  suitable  person  (a  relative  preferred),  in  the  option  of  the  trustees, 
be  appointed  to  fill  my  [14]  situation  in  the  management  of  the  brewery.  My  brother 
Gilbert  feels  very  much  the  situation  in  which  he  has  placed  himself,  and  I  am  sure 
you  will  keep  this  matter  strictly^  private."  I  just  notice  that,  because  a  part  of  the 
appellant's  case,  as  to  which  I  must  say  a  word  presently,  is,  that  Charles  was  through- 
out using  an  underhand  influence  to  exercise  against  Gilbert  the  power  which  he 
possessed  by  being  now  the  son  who  had  not  committed  any  breach  of  the  articles,  and 
so,  to  a  certain  extent,  in  greater  favour  with  the  father,  in-order  to  influence  the  father 
to  make  arrangements  disadvantageous  and  prejudicial  to  Gilbert  As  far  as  regards 
this  letter,  the  only  thing  he  proposed  is  this,  that  whereas  on  the  death  of  Charles  any 
arrangement  made  in  pursuance  of  those  minutes  which  I  have  just  read  must  come  to 
an  end,  because  Charles  could  no  longer  be  the  manager,  Charles,  foreseeing  the  possibility 
of  his  own  death  during  the  period  for  which  it  might  be  requisite  to  keep  Gilbert 
under  some  control, — ^he,  foreseeing  that,  suggests  here  a  proviso  which  he  says,  after 
talking  it  over  with  his  father,  they  both  desire,  namely,  that  the  arrangements  should 
not  cease  by  any  accidental  circumstance  terminating  the  life  of  Charles  during  the  period 
during  which  the  arrangements  would  be  necessary ;  and  that,  in  that  event,  his  brother 
Hugh,  as  one  of  the  brothers  in  the  family,  should  be  introduced,  in  order  still  to  carry  on 
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whatever  proceedings  might  be  necessary  as  regarded  Gilbert,  until  the  father  could  feel 
himself  in  a  more  safe  position. 

My  Lords,  the  next  thing  that  it  is  important  to  observe  with  reference  to  that  letter 
is  this,  that  between  that  23d  of  December  and  the  next  meeting  which  takes  place  with 
reference  to  any  arrangement,  there  is  not  any  communication  whatever.  I  was  very 
particular  in  asking  if  the  learned  counsel  could  point  out  to  me  any  communication 
Mrhatever  of  the  character  I  am  about  to  refer  to.  No  communication  whatever  is  proved 
between  Charles  and  Hugh,  or  between  Cbarles  and  Mr.  Lyon,  antecedently  to  the  next 
meeting,  when  the  next  document  was  pre[>ared.  Therefore,  whatever  was  done,  it  is 
certainly  not  in  proof  that  Charles  used  any  influence  whatever  that  he  may  have 
possessed  over  his  father  or  over  Mr.  Lyon  to  introduce  any  arrangement  to  the  prejudice 
of  Gilbert  in  that  interval  which  I  have  described,  which  occurred  before  the  next 
meeting. 

Now,  we  came  to  a  part  of  the  case  where  there  is  some  discrepancy  in  the  state- 
ments as  regards  what  actually  occurred,  namely,  the  statement  on  the  one  hand  of 
Oilbert,  who  is  the  sole  survivor  of  the  three  in  the  family,  and  the  statement  on  the 
other  hand  of  Mr.  Lyon,  who  is  the  solicitor  who  advised  the  father  in  the  first  instance, 
and  afterwards  took  upon  himself  to  act  as  adviser  to  all  jiarties  when  the  agreement  of 
January  was  come  to.  There  is  a  discrepancy  between  their  statements ;  but  this,  at  all 
events,  is  certain,  that  there  is  no  evidence  at  all  of  any  interference  on  the  part  of 
Charles  up  to  the  time  at  which  I  am  now  about  to  take  up  the  narrative. 

Now,  as  regards  the  position  of  matters  when  the  parties  next  met,  we  have  it  from  Mr. 
Lyon,  and  this  is  not  disputed,  because  of  course  it  could  not  be  disputed,  Hugh  not 
being  present,  that  the  father,  about  a  week  after  this  transaction,  had  a  second  inter- 
view with  him,  Mr.  Lyon,  and  told  him  that  his  distrust  is  increased  with  regard  to 
Gilbert,  that  he  finds  that  the  debts  are  somewhat  larger  (they  seem  not  to  have  been 
very  much  larger,  but  somewhat  larger  than  he  had  actually  stated),  and  that  on  the 
whole  his  distrust  had  increased,  and  that  he  must  have  some  more  strict  measures  put 
in  force  with  respect  to  Gilbert's  position.     We  arrive  now  at  the  important  period 
when  the  first  arrangements  about  the  new  agpreement  are  come  to ;  but  before  1  refer 
to  the  second  meeting  I  should  mention  that  Mr.  Lyon,  on  the  24th  of  December,  sent 
a  draft  of  the  agreement  made  according  to  his  minute  on  the  23d  of  December,  and 
that  draft  agrees  with  the  short  minute  he  had  made  on  the  23d  of  December,  intro- 
ducing only  arrangements  such  as  had  been  suggested  by  Charles,  that,  in  the  event  of 
Charles'  death  during  the  continuance  of  this  arrangement,  Hugh  should  take  his  place. 
But  I  do  not  think  it  necessary  to  take  up  any  time  in  commenting  upon  that  draft.     It 
was  not  communicated  to  Gilbert,  in  consequence  of  the  subsequent  arrangements  which 
took  place.     The  next  agreement  is  this — and  I  purposely  state  the  agreement  alone, 
pursuing,  by  preference,  the  [25]  course  of  dealing  with  undisputed  facts.     The  fact  of 
the  execution  of  this  agreement  is  one  that  is  undisputed.     In  consequence  of  com- 
munications that  were  held  at  that  time  between  Mr.  Hugh  Tennent  and  Mr.  Lyon,  this 
arrangement  of  the  31st  of  December  1857,  which  was  the  second  form  that  the  aglree- 
ment  took,  is  proposed.     I  will  read  it  as  it  was  originally  proposed : — "  Mr.  G.  R. 
Tennent  having  submitted  a  statement  of  engagements  for  which  he  is  liable,  Mr.  Hugh 
Tennent  has  agreed  to  pay  or  advance  for  him  on  account  of  these  the  sum  to  meet  these 
engagements  as  they  become  due,  to  pay  said  debtis  and  meet  said  agreements.     In  con- 
sideration thereof,  Mr.  G.  R  Tennent  gives  up  all  right  and  interest  he  has  under  the 
agreement  of  the  12th  of  September  1855."    There  is  here  a  very  great  and  important 
change  between  what  was  proposed  on  the  23d  of  December  and  what  was  proposed  on 
the  Slst  of  December.     "  He  ceases  to  be  concerned  in  the  business,  and  he  discharges 
the  other  parties  of  all  obligations  therein  undertaken  by  them,  they  in  like  manner  dis- 
charging him.     Upon  evidence  being  shewn  that  all  the  engagements  above  referred  to 
have  been  discharged,  and  that  Mr.  G.  K.  Tennent  is  free  of  obligations,  he  may,  with 
consent  of  Mr.  Hugh  Tennent," — it  was  originally, "  at  such  time  as  Mr.  Hugh  Tennent 
shall  fix,"  but  it  was  afterwards  altered  to,  "  he  may,  with  consent  of  Mr.  Hugh  Tennent, 
be  readmitted  as  a  party  to  the  above  agreement,  under  all  such  conditions  as  Mr.  Hugh 
Tennent  shall  appoint,  or  in  Mr.  Hugh  Tennent's  option  there  shall  then  be  payable  to 
Mr.  G.  R.  Tennent  the  sum  of  £35,000,  which  the  said  Mr.  Charles  Tennent  engages 
and  binds  himself  to  pay  by  such  instalments  as  Mr.  Hugh  Tennent  shall  fix,  with 
interest,  and  it  is  explained  that  it  is  the  intention  of  Mr.  Hugh  Tennent  that  Mr. 
Qilbert  shall  be" — there  it  stops,  but  I  think  we  must  insert  "replaced  "  or  "reponed." 
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Here  are  the  important  changes  that  had  taken  place,  and  which  hecame  substantially 
the  articles  of  1858,  now  sought  to  be  impugned  by  the  present  proceedings.     Here, 
then,  are  these  two  important  provisions.     The  first  is,  that  Mr,  Gilbert  gives  up  all  his 
share  and  all  his  right  and  interest  under  the  agreement  of  the  12th  September  1855  ; 
and  next,  following  upon  that,  the  father  undertakes  to  pay  the  whole  of  his  debts  as 
is  there  stated.     Then  follows  the  clause,  that  upon  evidence  being  shewn  that  all  the 
engagements  above  referred  to  (namely,  Gilbert  Tennent's  admitted  debts)  have  been 
discharged,  and  also  that  Mr.  G.  R.  Tennent  is  free  of  obligations  (that  is,  free  from 
debt)  he  may  at  such  time  as  the  father  shall  fix  be  readmitted,  but  it  is  to  be  at  Mr. 
Hugh  Tennent's  option ;  or  at  Mr.  Hugh  Tennent's  option  there  shall  be  payable  the 
sum  of  £35,000  to  Gilbert  by  Charles ;  so  that  there  is  here  the  expression  of  an  inten* 
tion  on  the  part  of  the  father  that  Gilbert  shall  be  replaced.     Then  the  subsequent 
clauses  are  these : — "  In  the  event  of  the  death  of  Mr.  Hugh  Tennent  prior  to  Mr. 
Gilbert  R.  Tennent  being  readmitted  as  above,  Mr.  Hugh  Tennent's  trustees  may,  with 
consent  of  the  said  Charles  Tennent,  admit  him  in  like  manner,  but  that  only  with 
consent  of  the  said  Mr.  Charles  Tennent,  and  subject  to  the  condition  that  the  sole 
power  and  management  and  exclusive  right  to  use  the  company's  firm  shall  remain  with 
Mr.  Charles ;  and  secondly  "  (then  there  is  a  clause  which  is  all  struck  out,  that  there 
shall  be  paid  an  allowance  of  £500  a-year  to  Mr.  Charles,  subject  to  all  conditions  and 
arrangements  existing  between  Mr.  Hugh  Tennent  and  Mr.  Charles,  modifying  the  deed 
of  12th  September  1855.     Then  the  next  provision  is — "  Upon  the  payment  of  the  four- 
sixths  of  the  sum  stipulated  in  the  agreement  to  be  paid  to  Mr.  Hugh  Tennent,  and  con- 
sequent cessation  of  his  interest  under  the  same,  it  shall  be  in  the  power  of  Mr.  Charles 
either  to  continue  Mr.  Gilbert  as  a  partner  in  the  business  upon  footing  of  equality,  or 
to  declare  the  partnership  between  them  to  be  at  an  end,  and  thereupon  Mr.  Gilbert 
shall  be  bound  to  retire  from  the  business,  but  he  shall  be  entitled  to  payment  from  Mr. 
Charles  of  the  sum  of  £40,000."    Then,  in  the  event  of  the  death  of  Charles  during 
this  period,  the  6th  clause  says  that  the  power  of  management ''  to  be  conferred  on  Mr. 
Charles,  but  not  including  any  right  of  partnership,  shall  devolve  on  such  person  as  Mr. 
Hugh  Tennent  or  his  trustees  shall  nominate  and  appoint,  if  they  shall  see  cause  to 
make  such  appointment,  with  such  allowance  to  the  person  appointed  for  his  services  as 
the  first  party  shall  fix."     I  do  not  think  that  anything  important  arises  upon  that. 
Then  with  regard  to  the  [2.6]  services  of  Gilbert,  in  the  event  of  the  partnership  between 
Charles  and  Gilbert  being  continued,  it  says,  "  Charles  shall  have  power,"  and  there  it 
stops ;  then  it  provides  that  the  services  of  Gilbert  are  to  be  remunerated  by  a  salary  of 
£200  a-year,  and  somebody  whose  name  is  not  inserted,  is  "  by  any  writing  under  his 
hand  to  name  a  person  or  i)er8ons  to  succeed  to  his  one-half  or  other  share  of  the 
business."     Now,  1  have  read  these  heads  of  agreement  for  this  purpose — to  show,  as  it 
appears  to  me  they  do  quite  clearly,  that  the  subsequent  arrangement  which  is  now 
impugned,  of  January  1858,  did  not  in  any  way  de^iart  from  those  heads  which  we  find 
here,  or  if  they  do  depart  at  all  they  do  not  depart  in  any  way  to  the  prejudice  of  Gilbert. 
What  we  find  here  we  shall  find  presently  repeated  in  the  final  arrangement  of  Januaiy 
1858.     The  conditions  agreed  upon  are  substantially  these : — Gilbert  is  to  retire ;  the 
father,  Hugh,  is  to  pay  his  debts ;  if  Gilbert  be  free  of  debt  altogether,  including  what 
his  father  may  have  paid  for  him,  and  including  any  other  debts  which  he  may  have 
contracted,  but  only  upon  that  condition,  the  father  may  replace  him  if  he  thinks  fit, 
and  only  if  he  thinks  fit ;  if  he  do  not  replace  him,  then  Charles  is  to  pay  £35,000  to 
Gilbert  j  if  the  father  is  willing  to  replace  him,  but  Charles  is  unwilling  to  accept  him, 
then  Charles  is  to  pay  £40,000  to  Gilbert,  but  he  is  to  be  at  liberty  to  decline  carrying 
on  the  business  in  partnership  with  him ;  and  Gilbert  is  himself  to  be  restrained  from 
executing  or  signing  any  instrument,  or  taking  any  part  in  the  management  of  the  affairs, 
which  could  at  all  compromise  the  partnership,  and  at  the  same  time  he  is  to  be  paid, 
simply  as  a  clerk,  £200  a-year — the  father  expressing  his  present  intention  to  replace 
him,  as  we  find  the  father  in  a  subsequent  instrument  expressing  the  same  intention. 
The  whole  matter  appears  to  have  been  then  finally  fixed,  and  I  wish  to  consider  it  as 
it  stands  upon  the  circumstances  which  are  uncontradicted  in  the  case. 

Now,  these  facts  are  uncontradicted,  that  undoubtedly  Gilbert  was  under  pressure — 
he  says  so  himself — the  pressure  of  debts  which  he  had  no  means  of  discharging,  except 
by  making  such  arrangements  as  his  father  should  think  fit  to  make ;  of  other  pressure, 
in  the  shape  of  persuasion  or  the  like,  I  see  no  trace  beyond  this,  that  the  father  having 
this  determination,  no  doubt,  must  be  assumed  to  have  pressed  upon  his  son  the  accept- 
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ance  on  his  part  of  the  terms  upon  which  alone  the  father  was  disposed  to  aid  hini. 
But,then,  it  is  said  that  Gilbert  being  under  this  pressure,  Charles  had  assisted  in  bring- 
ing him  into  difficulties  by  advising  him  to  have  recourse  to  his  father,  thus  assisting  in 
placing  him  in  the  father's  power,  and  concurring  with  the  father  in  extracting  from 
him  these  terms.  It  is  said  that  the  case  stands  thus : — Gilbert  is  under  pressure  from 
which  he  cannot  escape ;  Gilbert  has  no  separate  adviser  (which  is  true)  apart  from  Mr. 
Lyon,  who  is  advising  both  Hugh  and  Charles.  Terms  of  a  very  harsh  character  are 
forced  upon  him,  terms  which  he  would  possibly  not  have  assented  to  if  he  had  had  any 
person  who  could  have  given  him  advice  upon  the  subject  And  therefore  it  is  said  the 
case  stands  thus : — It  is  the  case  of  a  son  in  difficulties  engaged  with  a  brother  as  a 
partner,  that  partner  having  an  influence  which,  both  as  brother  and  as  partner,  he  could 
exercise  with  his  father,  who  had  the  sole  power  of  assisting  him,  and  therefore  a  control 
and  authority  which  amounted  to  pressure, — a  case,  it  is  said,  certainly  requiring  the 
assistance  of  legal  advice,  and  that  legal  advice  he  was  destitute  of.  The  agreement,  it 
is  said,  was  pressed  upon  him,  and  a  very  short  time  given  him  to  consider  its  purport 
and  effect,  a  quarter  of  an  hour  only  being  given  him  to  read  it  over  and  ascertain  what 
the  exact  purport  and  effect  of  it  was.  Under  these  circumstances,  it  was  said  that 
the  pressure  and  influence,  and  the  short  time  afforded  him,  and  the  absence  of  advice 
during  this  emergency,  ought  in  any  case  to  prevail,  and  to  lead  the  Court  to  say  that  a 
person  who  was  so  drawn  into  the  execution  of  an  instrument  should  not  be  held  to  be 
bound  by  that  instrument  so  executed.  Now,  I  believe  I  have  stated  the  facts  exactly 
as  they  are  put  forward  by  Gilbert,  and  I  believe  the  facts  to  be  so  far  not  disputed. 
Of  course,  it  is  disputed  on  the  part  of  Mr.  Lyon,  as  we  might  expect,  that  he  unduly 
exercised  any  influence  that  he  was  possessed  of,  or  unduly  made  any  representation. 
As  r^ards  his  relations  to  the  parties  I  shall  have  a  word  to  say  presently,  but  as 
regards  the  main  facts  of  the  case  they  are  admittedly  quite  true.  It  is  quite 
[17]  ^^^^  ^^^^  Gilbert  was  under  the  pressure  of  money  difficulties.  It  is  quite  true  that  his 
father  and  his  brother  may  be  supposed  to  have  had  some  amount  of  influence  with 
him,  as  in  their  relationship  they  naturally  would  have,  especially  under  the  circiun- 
stanoes  in  which  he  had  placed  himself.  It  is  quite  true  that  Mr.  Lyon  had  been 
advising  the  father  and  the  brother,  and  that  Gilbert  had  no  other  adviser;  and  it  is 
quite  true  that  he  had  only  a  quarter  of  an  hour  to  read  over  the  instrument  to  which 
he  afterwards  set  his  name^.  But  do  the  circumstances  in  the  case  before  us  amount  to 
anything  which  ought  to  induce  a  Court  to  say  that  the  agreement  cannot  stand  ]  The 
circumstance  that  a  man  is  in  great  want  of  money  when  he  borrows  money  on  mort- 
gage or  otherwise  will  not  invalidate  the  instrument,  if  the  instrument  is  in  itself 
reasonable  and  proper.  The  circumstance  that  the  person  from  whom  he  borrows  may 
be  his  parent  is  a  circumstance  which  can  have  no  influence  upon  the  Court,  if  the 
thing  tjbat  is  done  is  not  in  itself  unreasonable  nor  improper.  So,  again,  the  circum- 
stance that  he  had  no  special  legal  advice  upon  the  subject  would  not  affect  the  instru- 
ment^ provided  only  you  are  quite  certain  that  he  understood  what  he  was  signing,  and 
had  an  opportunity  of  judging  whether  it  was  right  or  proper  that  he  should  execute 
that  instniinent  as  a  matter  of  fact,  and  not  as  a  matter  of  law.  With  respect  to  legal 
advice,  no  doubt  legal  advice  might  be  tendered  to  him,  to  explain  all  that  he  might  be 
ignorant  of  as  to  the  nature  and  contents  of  the  instrument.  But  legal  advice  is  not 
wanted  for  a  man  of  the  age  of  forty  with  reference  to  what  it  is  right  or  proper  or 
desirable  for  him  to  do  in  the  circumstances  in  which  he  is  placed.  Now,  is  there 
anything  unreasonable  or  improper  in  this  agreement?  Severe  it  may  be  in  its  terms, 
but  it  is  saying  a  great  deal  to  say  that — because  I  apprehend  that  the  father's  intention 
really  was  that  which  is  stated,  that  if  the  debts  were  all  paid,  and  not  only  the  debts 
which  he  had  undertaken  to  pay,  but  if  Gilbert  were  cleared  entirely  from  all  debts, 
and  if  nothing  else  occurred  (which  is  the  word  that  occurs  in  the  agreement  itself) — if 
no  emergency  arose,  his  intention  was  at  the  time  to  replace  him.  But  his  intention  wa.s 
also,  at  the  same  time,  to  say — "  I  will  not  have  my  property  of  £214,000  jeopardised  by 
Gilbert  continuing  any  longer  in  the  business.  I  will  not  allow  Gilbert,  if  I  assist  him 
in  his  difficulties,  to  have  the  opportunity  of  destroying  my  property  by  the  speculations 
in  which  he  may  engage.  I  was  not  aware,  it  was  kept  secret  from  me,  that  there  was 
this  debt  of  £8000.  I  was  not  aware  that  he  had  entered  into  that  security,  which,  by 
the  articles,  he  was  bound  not  to  enter  into.  I  have  lost  my  confidence  in  him.  I 
cannot,  therefore,  allow  him  either  to  become  a  partner,  or  to  have  the  power  and 
authority  of  a  partner  at  present.     If  I  help  him  he  must  give  up  his  interest  in  the 
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partnership.     I  may  replace  him,  if  1  think  fit,  at  a  future  time ;  but  if  he  desires 
assistance  from  me  now,  these  are  the   terms  to  which   he  must  submit.''     Gilbert 
perfectly  well  knows  that  the  consequence  of  his  refusing,  and  insisting  on  remaining  a 
partner,  will  be  that  the  father  will  say  to  him,  ''  Then  I  cannot  help  you ; "  and  then 
diligence  will  be  had  against  him ;  he  will  be  pursued  to  bankruptcy,  and  he  will  lose 
all  his  interest  in  the  concern,  and  the  only  compensating  advantage — if  it  could  be  so 
called — will  be  that  he  might  involve  his  brother  and  his  father  in  considerable  diffi- 
culties, as  well  as  himself.     Then  he  is  called  upon  to  read  this  instrument,  and  he 
reads  it  effectively.     He  knew  its  nature  perfectly  well — he  tells  us  so  himself — he 
gives  the  whole  narrative — he  says  he  was  very  reluctant  to  execute  it.     He  knew  its 
nature,  and  he  knew  it  so  well  that  he  protested  against  it.     A  quarter  of  an  hour  was 
quite  sufficient  for  one  who  had  been  brought  up  as  a  solicitor  ten  years  of  his  life  to 
enable  him  to  understand  the  character  and  effect  of  so  simple  an  instrument.     How 
could  any  person  brought  in  to  advise  him  have  assisted  him  1    All  that  he  could  have 
said  to  him  would  have  been  this :  Do  you  know  the  character  of  the  instrument  t — ^Yes. 
You  are  signing  an  instrument  which  is  very  detrimental  to  your  interests ;  you  are  giving 
up  a  large  interest  in  this  profitable  concern ;  you  are  placing  yourself  in  the  power  of  your 
father  to  replace  you  or  not,  and  you  are  placing  yourself  in  the  power,  to  a  certain  extent, 
of  your  brother  to  say  whether  or  not,  at  the  price  of  £40,000,  he  shall  accept  you.     HLs 
reply  would  have  been :  1  know  all  that,  and  1  am  most  anxious  to  avoid  executing 
this  instrument.     But  knowing  all  that,  the  only  advice  that  a  solicitor  could  [28]  8^^'^ 
him  upon  any  supposition  would  be :  Do  not  put  your  hand  to  the  instrument.     What 
would  be  the  consequence  ?    The  consequence  would  simply  be  that  he  would  not  have 
the  £8000,  bankruptcy  would  take  place,  and  the  whole  concern  would  be  broken  up. 
I  apprehend  that  there  is  nothing  in  this  agreement  which  can  be  said  to  be  so  unreason- 
able as  that  the  Court  could  say  that,  under  the  circumstances,  either  from  the  want  of 
legal  assistance,  or  from  any  other  cause  that  can  be  suggested  of  peculiar  pressure  upon 
him,  that  agreement  was  an  unrighteous  agreement,  and  one  which  could  not  stand. 
But  I  have  not  by  any  means  exhausted  the  view  which  I  think  may  be  taken  of  the 
reasonableness  of  this  agreement  in  what  I  have  said,  because,  looking  at  the  agreement 
about  the  £35,000,  the  father's  arrangement  originally  was  this : — He  said,  1  mean  to 
give  my  children  £35,000  each.     I  shall  bring  into  the  brewery  (which  was  a  very 
profitable  concern)  two  of  them,  estimating,  as  1  do  at  the'  time  of  bringing  them  in, 
that  the  value  of  the  share  of  each  of  my  children,  the  one-sixth  which  each  of  them 
would  take,  is  £35,000.     He  says,  I  shall  put  two  of  them  into  the  brewery,  who,  of 
course,  will  be  more  favoured  than  the  rest  by  being  placed  in  a  position  of  greater 
advantage ;  but  I  will  charge  it  according  to  its  present  value  as  I  have  estimated  it, 
and  they  will  have  to  pay  to  their  brothers  and  sisters  a  sum  of  £35,000  each.     I  put 
my  two  sons  there  because  they  have  been  brought  up  in  the  business, — one  of  them 
for  two  or  three  years,  and  the  other  for  a  great  number  of  years.     1  believe  they 
understand  it.      1  have  confidence  in  them,  and  that  is  the  reason  of  my  placing  them 
there,     I  believe  that  they  will  repay  the  £214,000,  that  they  will  work  the  brewery 
well,  and  that  the  whole  arrangement  will  be  satisfactorily  carried  out.     But  after  a 
time  he  is  disappointed ;  he  findi  that  Gilbert  is  not  the  prudent  man  he  supposed  him 
to  be ;  he  has  broken  the  engagement  he  entered  into.     And  he  says  to  Gilbert,  I  do 
not  feel  any  longer  that  you  are  entitled  to  remain  in  the  position  of  a  favoured  child, 
trusted  with  this  large  concern,  and  trusted  with  the  bulk  of  my  property.     The  debt 
has  not  been  repaid,  and  therefore  I  must  at  present  insist  upon  your  placing  yourself 
in  the  position  of  my  other  children.     Not  having  my  confidence,  you  must  not  any 
longer  conceive  yourself  entitled  to  retain  the  position  in  which  I  placed  you,  but  you 
must  resume  your  place  among  the  other  members  of  the  family,  and  take  your  £35,000 
like  the  rest ;  but  at  the  same  time  he  says,  it  is  my  intention,  except  further  emer- 
gencies happen,  or  except  from  my  having,  in  my  judgment,  reason  to  conclude  that  1 
ought  not  to  put  you  in  a  position  more  favoured  than  that  of  the  other  children  of  the 
family,  if  1  should  resume  the  opinion  that  I  once  in  1855  entertained  of  your  being 
suitable  to  the  carrying  on  of  this  business,  then  it  is  my  intention  and  hope  at  present, 
when  all  those  debts  are  paid,  and  when  1  find  that  you  are  cleared  of  every  engage- 
ment, to  replace  you,  unless  some  other  reason  should  induce  me  to  come  to  the  contrary' 
conclusion.     In  other  words,  it  is  simply,  as  it  seems  to  me,  the  father  of  the  family 
resuming  the  power  which  he  had  parted  with  in  1855  under  circumstances  which  made 
it  reasonable  that  he  should  resume  it.     The  confidence  which  he  had  entertained  in 
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OBe  of  his  sons  in  1855  had  been  shaken,  and  it  now  required  a  trial  and  probation  (as 
the  appellant  somewhere  expresses  it)  to  be  gone  through,  and  of  the  result  of  that 
probation  and  trial  the  father  says  I  will  be  the  sole  judge.     It  is  part  of  the  case  pre- 
sented here  that  the  father,  Hugh  Tennent,  seems  to  have  been  a  person  of  very  ])er- 
emptory  and  strong  character.     So  far  as  that  went,  Gilbert  must  have  known  that  as 
well  as  he  knew  the  other  circumstances  of  the  case.     He  must  have  known  the  risks 
which  he  ran  when  he  put  his  father  again  in  the  position  of  judging  and  determining 
whether  he  himself  should  be  replaced  in  a  more  favourable  position  than  any  other 
member  of  the  family.     In  doing  that  he  did  no  doubt  expect  that  his  own  conduct 
would  be  such  as  to  induce  his  father  to  replace  him.     He  probably  felt,  as  every  man 
would  naturally  feel,  that  he  had  a  desire  to  do  what  was  right,  and  that  his  conduct  in 
future  would  be  good.     Having  that  ex})ectation,  and  having  that  assurance  on  the  part 
of  his  father  that  undoubtedly  it  was  then  his  intention  to  replace  him,  unless  some 
emergency  arose,  though,  as  he  says,  most  reluctantly,  yet  with  his  eyes  open,  he  does  place 
himself  in  that  position,  and  in  this  further  position,  that  if  he  is  in  any  way  to  be  depcn- 
[19]  ^^^^  upon  his  brother,  and  his  brother  decides  against  him,  then  he  is  to  have  £5000 
more  than  any  other  member  of  the  family.     Now,  that  condition  with  reganl  to  the 
brother  does  not  appear  to  be  wholly  unreasonable,  because  although  he,  the  father, 
might  feel  that  if  the  £214,000  was  repaid  he  should  like  to  replace  Gilbert,  surely  the 
brother  might  be  entitled  to  have  a  voice  in  the  matter,  and  to  say,  **  True,  you  may 
have  perfect  confidence,  but  1  am  the  man  who  is  to  have  all  the  risk  and  responsibility 
of  the  business  hereafter,  and  therefore  1  think  that  I  ought  to  have  a  voice  in  the 
matter  " ;  and  accordingly  that  power  was  given  to  Charles  of  saying,  "  If  your  father 
replaces  you,  then  I  am  to  have  a  power  to  this  extent,  to  say  that  on  the  payment  of  a 
further  sum  of  £5000  I  shall  be  entitled  to  say  that,  in  my  judgment,  the  circumstances 
are  not  such  as  to  justify  me  in  accepting  you  as  a  partner,  but  I  will  buy  the  right  of 
paying  you  off  by  that  extra  sum  of  £5000."     Now,  whatever  may  be  the  opinion  of 
the  Court  as  to  whether  or  not  the  father  was  exercising  harshly  the  privilege  and  pre- 
rogative which  he  possessed  at  this  time  as  a  lender  of  money,  imposing  his  own  terms 
on  the  borrower,  I  must  confess  there  is  nothing  on  the  face  of  the  deed  which  strikes 
me  as  being  so  irrational  or  improper,  or  as  indicating  such  an  undue  degree  of  pressure, 
parental  or  otherwise,  in  the  character  of  lender  of  money,  as  to  the  terms  on  which  it 
was  lent,  as  to  entitle  us  to  say  that  a  person  understanding  the  agreement  can  be 
relieved  from  it  afterwards  upon  that  allegation.     Now,  I  have  commented  on  this  draft 
of  the  31st  December  1857,  because  I  was  really  anxious,  on  reading  that  draft  through, 
to  see  whether  there  was  anything  in  the  subsequent  agreement  of  January  1858  which 
in  substance  could  be  said  to  differ  from  that  which  had  been  arranged  in  the  draft 
originally  made  on  the  31st  December  1857.     Then  there  is  another  point     There  were 
two  or  three  drafts  made,  one  on  the  31st  December  1857,  and  the  other  on  the  1st 
January  1858.     A  great  deal  of  comment  has  been  made,  as  if  matters  got  worse  and 
worse  from  the  intervention  of  Charles,  but  I  observe  that  Charles  never  intervened 
between  the  2l8t  and  the  31st  December;  but  he  does  seem  to  have  intervened  in 
several  letters  which  seem  to  have  been  written  on  the  subject  between  the  original 
sketch  of  the  3l8t  December  and   the  alteration   on   the  1st  January  and  the  final 
arrangement  on  the  11th  of  January  1858.     But  I  cannot  say  that  I  see  in  any  of  those 
changes  any  substantial  change  in  the  instrument  to  the  effect  of  making  the  position  of 
Mr.  Gilbert  worse.     Coming  now  to  the  form  which  the  transaction  ultimately  took  as 
to  the  important  part  with  regard  to  the  reponing,  that  is  to  be  found  in  the  agreement 
of  the  11th  January,  in  which  it  is  said, — "  Upon  the  expiry  of  two  years  from  said  date, 
and  upon  its  being  shewn  that  the  whole  debts  and  engagements  referred  to  in  the  pre- 
amble hereof  have  been  discharged,  and  further,  that  the  second  party  is  then  free  from 
debts  and  obligations  of  any  kind,  it  shall  be  in  the  power  of  the  first  party,  by  himself 
alone,  if  he  shall  see  cause  so  to  do,  to  repone  and  restore  the  second  party  into  the 
place    and  position  held  by  him  prior  to  said    31st  December    last  under  said  first- 
mentioned  agreement,  but  that  subject  to  all  arrangements  intermediately  entered  into 
between  the  first  and  third  parties  altering,  modifying,  or  adding  to  the  terms  of  the 
said  agreement."    That  appears  in  the  draft  of  the  31st  of  December  1857,  and  there  is 
no  material  alteration  here.     "  And  the  first  party  records  it  to  be  his  wish  and  inten- 
tion, if  circumstances  warrant  him  in  so  doing,  to  repone  and  restore  the  second  partv 
into  his  said  place  and  position,  subject  to  such  conditions  and  restrictions  as  he  now  or 
hereafter  may  think  necessary  to  impose  and  append.'     Then  the  6th  clause  contains 
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tho  arrangements  about  the  £35,000  and  the  £40,000.  But  what  is  remarkable  is  this  : 
There  does  take  place  a  correspondence  between  Mr.  Lyon  and  the  father,  and  it  is  with 
reference  to  a  part  of  the  case  which  has  been  a  good  deal  pressed  upon  us  on  behalf  of 
Mj.  Gilbert  Tennent,  as  being  the  one  point  upon  which  his  father's  dealing  in  the 
matter  was  tending.  He  says, — "  My  father  was  under  a  nervous  apprehension  that  if 
I  continued  in  the  partnership,  and  matters  went  adversely  with  me,  and  1  should  be 
subject  to  bankruptcy,  my  interest  in  the  concern  would  be  taken  in  charge  by  the 
sequestrator  or  trustees  under  the  bankruptcy,  and  they  would  require  to  intermeddle 
with  the  whole  of  the  concerns  of  the  jwirtnership.  There  [20]  was  from  first  to  last 
in  my  father  a  nervous  anxiety  to  maintain  secrecy  with  regard  to  everything  that  was 
concerned  with  the  business,  in  order  that  no  one  might  become  acquainted  with  the 
sources  from  which  the  profits  were  derived,  or  in  any  way  have  intelligence  with 
regard  to  the  mode  in  which  the  business  was  carried  on.  This  was  the  motive  which 
prompted  him  in  all  the  arrangements  that  he  made.  And  really  and  truly  and  in 
substance  the  arrangements  were  solely  made  with  this  view,  that  there  might  be  shewn 
to  my  creditors,  in  the  event  of  my  bankruptcy,  and  their  requiring  to  ascertain  my 
right  and  interest  in  the  partnership,  an  instrument  by  which  it  might  app^r  that  I 
had  ceased  to  have  any  such  right  and  interest,  and  that,  he  says,  was  the  sole  intent 
and  purport  of  the  whole  scheme."  Now,  of  course,  that  is  utterly  inconsistent  with 
the  instrument  itself,  which  he  had  signed,  and  with  the  fact  that  he  knew  what  he 
had  signed,  and  with  the  fact  that  he  had  remonstrated  against  what  he  conceived  it  to 
be  that  he  had  signed ;  and,  therefore,  he  appears  to  me  to  have  plainly,  with  his  eyes 
open,  adopted  it  as  that  which  was  to  be  a  really  efiective  and  binding  instrument.  And 
that  appears  still  more  clearly  when  you  see  the  correspondence  which  afterwards  took 
place  between  Mr.  Lyon  and  the  father,  when  it  was  contemplated  that  certain  clauses 
should  be  introduced  into  the  deed,  namely,  the  first  clauses  down  to  that  clause  which 
actually  excluded  Mr.  Gilbert  from  the  partnership,  and  that  those  might  be  shown  to 
the  creditors  in  case  they  should  raise  any  claim  to  interfere  with  the  afiUirs  of  the 
partnership,  and  that  the  rest  should  be  a  private  arrangement  between  the  members  of 
the  family,  with  which  the  creditors  should  have  nothing  to  do.  But  what  follows  at 
once  from  that  contemplated  arrangement  1  Why,  as  a  necessary  consequence,  it  must 
be  inferred  that  the  whole  of  the  family  arrangement  was  meant  to  be  a  substantial  and 
binding  arrangement,  because  it  is  one  thing  to  say,  "  We  will  have  a  sham  deed  which 
shall  go  before  the  creditors,  and  we  will  cover  up  that  sham  by  certain  family  arrange- 
ments which  shall  appear,  and  from  which  the  creditors  will  be  satisfied  of  the  bona  fide 
character  of  the  whole'';  and  it  is  another  thing  to  say,  "We  will  have  one  thing 
which  we  will  show  the  creditors,  and  we  will  have  something  else  which  we  will  not 
show  them."  If  it  was  intended  to  deceive  the  creditors,  why  need  they  have  anything 
which  is  not  to  be  shown  at  all  ?  If  it  is  not  to  be  shown,  why  is  it  executed  ?  The 
only  object  of  having  an  arrangement  partly  patent  and  partly  secret  would  be,  that  the 
family  should  be  bound  by  the  whole  arrangement ;  that  the  creditors  should  be  in- 
formed of  as  much  as  it  was  necessary  for  them  to  know ;  and  that  the  members  of  the 
family  should  keep  in  their  breasts  that  other  portion  of  the  agreement  which  was  to 
be  kept  secret,  and  which,  of  course,  must  be  a  substantial  one,  otherwise  it  would  be 
idle  that  it  should  be  executed  at  all.  However,  the  only  thing  here  that  was  mad& 
private  at  last  was  this,  that  the  sum  was  left  blank  which  should  be  repaid  in  the 
event  of  Mr.  Gilbert  not  being  reponed ;  and  it  is  not  unimportant  to  observe  that, 
independently  of  the  actual  agreement,  which  was  executed  on  the  11th  of  January, 
there  was  this  collateral  memorandum,  signed  by  all  the  parties,  including  Mr.  Gilbert, 
which  says  that  the  sum  payable  to  Gilbert  by  the  6th  article  was  to  be  £35,000,  and 
the  sum  payable  by  the  9th  article,  which  was  the  sum  to  be  paid  by  Mr.  Charles  in 
the  case  of  Mr.  Gilbert  not  being  reponed,  was  to  be  £40,000  sterling,  and  that  is  signed 
by  the  parties.  It  says  at  the  bottom  of  the  memorandum, — ''  The  sums  above  named 
under  the  respective  articles  of  the  agreement  referred  to  in  the  preceding  memorandum 
are  to  be  accepted  by  me  in  full  of  all  my  right  and  interest  under  the  succession  to  my 
father,"  and  that  is  signed  by  Gilbert  Rainy  Tennent.  He  signs,  therefore,  that 
separate  memorandum  as  regards  the  sums  to  be  payable,  and  at  the  foot  of  that 
separate  memorandum  he  signs  another  memorandum  to  the  effect  that  the  sums 
referred  to  in  the  preceding  memorandum  are  to  be  accepted  by  him  in  full  of  all  hi» 
rights  and  interests  under  the  succession  to  his  father ;  in  other  words,  he  is  in  one  case 
to  take  the  place  exactly  of  any  other  of  the  less  favoured  children.     If  I  may  use  the 
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expression,  he  is  to  take  the  same  share  of  his  father's  assets  as  those  other  children 
would,  and  he  renounces  all  right  of  succession.  Now,  that  heing  so,  it  appears  to  me 
that  one  must  have  a  very  strong  case  indeed  to  do  away  with  the  effect  of  these 
[21]  articles,  so  deliherately  signed, — deliherately,  hecause  protested  against,  and  so 
fully  and  thoroughly  understood ;  and  it  does  appear  to  me,  I  confess,  whatever  one's 
feelings  may  be  with  regard  to  the  misfortune  which  has  befallen  Mr.  Gilbert,  and  the 
position  which  he  is  ultimately  to  come  to  occupy  in  the  event,  which  has  happened, 
of  his  not  being  reponed,  that  there  is  nothing  irrational  or  severe  in  the  agreement  to 
the  extent  that  would  entitle  one  to  say  that  he  has  parted  with  undoubted  rights  far 
below  their  value,  far  below  their  consideration,  and  under  pressure.  My  Lords,  I 
ought  to  notice  one  argument  that  was  addressed  to  us  about  the  value.  It  is  said  that 
what  Mr.  Gilbert  accepted  was  grossly  under  the  value,  and  that  Mr.  Lyon,  who  was 
not  aware,  as  he  himself  says,  of  the  actual  profits  of  the  concern,  puts  down  the  X8000 
odd  as  the  consideration  for  what  Mr.  Gilbert  does  in  renouncing  and  giving  up  his 
interest  in  the  partnership.  Of  course,  as  regards  that  siun  so  put  down,  it  would  be 
idle  for  Mr.  Gilbert  to  say  that  it  was  put  down  as  being  the  real  value  of  the  concern. 
It  was  the  sum  put  down  because  it  was  what  he  happened  to  owe.  If  he  had 
happened  to  owe  £10,000,  of  course  that  sum  would  have  been  put  down  in  the  same  way. 
^Ir.  Lyon  says — **I  suppose  that  £8000  was  more  than  the  value  of  his  interest.'' 
This  point  has  been  put  in  a  most  exaggerated  form  by  Mr.  Gilbert's  counsel.  We 
have  been  told  that  he  was  entitled  to  £70,000,  or,  as  it  is  said,  according  to  the  evidence 
of  Mr.  Wyllie  Guild,  he  was  entitleil  at  that  moment  to  £50,000.  How  is  that  made 
out?  It  is  made  out  in  this  way,  that  the  profits  had  been  of  that  large  amount  in  the 
two  years.  We  will  assume  that  they  were  £50,000;  but  those  profits  were  not 
profits  to  be  paid  to  Gilbert.  If  they  had  been,  of  course  he  would  very  easily  have 
extricated  himself  from  his  difficulties.  It  is  said,  if  the  concern  was  yielding  these 
enormous  profits,  why  should  not  Gilbert's  small  debt  of  £8000  have  been  paid  9  The 
answer  is,  that  the  father,  having  made  his  bargain,  and  wishing  to  be  repaid  his 
£214,000  in  a  given  time,  knowing  that  the  prosperity  of  all  the  rest  of  his  family 
depends  upon  it,  and  that  whether  or  not  he  shall  be  able  to  deal  fairly  and  justly  with 
all  the  rest  of  his  family  depends  upon  whether  or  not  that  £214,000  is  repaid,  does 
not  choose  to  pospone  that  claim  of  his,  and  he  says  to  Gilbert--"  I  will  pay  your 
£8000  debt,  but,  at  the  same  time,  I  stand  to  the  deed ;  and  I  cannot  take  your  profits 
to  be  worth  £50,000  at  this  moment,  and  pay  this  £8000  debt  out  of  your  profits.  All 
that  you  are  entitled  to  now  is  a  small  sum  of  five  or  six  himdred  pounds  a-year,  which 
is  given  you  for  carrying  on  the  concern  and  for  your  maintenance.  You  can  have  no 
n^t  at  present  to  that  £50,000  which  you  consider  yours.  You  can  only  take  that  sub- 
ject to  the  number  of  years  it  may  take  to  repay  me  the  £214,000,  and  subject  to  all  the 
rtsks  of  failure  and  bankruptcy  during  that  period,  and  subject  to  other  contingencies 
that  may  arise."  I  apprehend  that  no  one  at  that  time  would  have  felt  very  willing 
to  have  lent  £8000  on  that  security.  Whether  or  not  he  might  have  chosen  to  buy 
Gilbert's  interest  at  that  rate  it  is  not  for  me  to  say,  but  it  is  not  right  to  put  it  as  if 
that  was  a  sum  secured,  or  as  if  that  were  at  that  moment  the  actual  value  of  Gilbert's 
interest  in  the  property.  I  might  put  it  higher,  but  I  think  it  is  clearly  an  arrange- 
ment which  the  father  was  reasonably  entitled  to  make  when  he  was  called  upon  to 
assist  the  son,  irrespectively  of  what  might  be  supposed  to  be  the  value  of  the  son's  interest, 
looking  at  the  son's  position,  in  which  he  could  not  realise  it,  and  in  which  he  could 
not  have  borrowed  money  on  it,  or  have  done  anything  to  give  it  that  value  which  he 
asserts  it  to  have  had  at  that  moment.  But  we  are  called  upon  in  substance  (as  it  was 
put  by  Sir  Koundell  Palmer),  though  not  perhaps  in  form,  to  give  effect  to  Mr,  Wyllie 
Guild's  estimate,  as  if  he  was  estimating  that  to  be  in  possession  which  was  a  matter  in 
reversion,  and  with  very  considerable  contingencies  interposing  between  the  present  ex- 
pectation and  the  possible  realisation  of  the  reversion.  That  being  so,  I  must  now  turn 
to  what  I  call  the  only  disputed  part  of  the  case.  I  think  the  only  disputed  part  of  the 
ease  is  as  to  the  extent  to  which  representations  were  made  to  Mr.  Gilbert  to  induce 
him  to  execute  the  deed,  by  relying  on  the  honour  and  integrity  of  his  brother.  Here 
I  do  not  think  there  is  much  dispute  as  to  the  facts.  It  is  a  question  more  of  words 
than  of  substance.  It  is  for  us  to  consider  what  effect  [22]  ought  to  be  given  to  the 
representations  which  seem  to  be  in  substance  admitted  by  Sir.  Lyon,  as  far  as  he  was 
concerned,  and  to  be  admitted  to  a  certain  extent  also  in  that  document  of  Charles's 
which  is  found  after  his  death.     We  have  not  here  either  Charles  or  his  father,  and 
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Charles's  executors  labour  under  the  great  disadvantage  that  Charles  cannot  tell  his  own 
story.  The  story  must  be  taken  as  it  comes  to  us  from  Mr.  Lyon  on  the  side,  and  from 
Mr.  Gilbert  on  the  other ;  but  I  think,  happily  for  the  cause  of  justice,  that  no  real  and 
substantial  difference  will  be  found  between  the  two  accounts.  In  making  this  observa- 
tion with  reference  to  our  not  having  the  testimony  of  those  deceased  persons,  I  am 
imputing  nothing  to  Mr.  Gilbert  I  remark  that  he  instituted  these  proceedings  a  few 
days  before  Mr.  Charles  Tennent  died,  quite  as  soon  as  he  could  properly  institute  them. 
Of  course,  he  could  not  have  done  it  foreseeing  that  event ;  but  it  so  happened  Mr. 
Charles  unfortunately  died  a  few  days  after  these  proceedings  were  first  instituted, 
and  they  went  on  during  the  lifetime  of  the  father,  who  died  a  few  months  afterwards. 
And  we  are,  of  course,  deprived  of  any  light  which  the  father  and  Charles  could 
throw  upon  the  matter.  Kow,  the  passage  in  Charles's  [memorandum,  which  has  been 
relied  on,  is  where  Charles  says — "The  result  was  this  much  abused  deed  of  January 
1858.  Previous  to  signing  this  deed,  my  brother  said  to  me,  would  I  promise  to  put 
him  in  the  same  position  again.  I  said,  if  nothing  unforeseen  occurred  I  would.  On 
the  27th  October  "  (he  goes  on  to  say),  "  he  committed  such  an  unprovoked  assault  upon 
me  (which  I  have  witnesses  to  prove),  that  so  soon  as  I  was  enabled  I  repaired  to  the 
office  and  gave  him  notice  that  I  should  never  be  bound  up  with  him  again.  Still  I 
was  willing  to  forgive  and  forget  the  past,  and  was  desirous  for  my  father  and  mother's 
sake  to  bear  with  him,  and  with  that  view  the  draft  deed  of  1859  was  prepared,  but 
since  then  frequent  outbursts  of  temper  proved  to  me  that  any  connection  with  him  in 
business  was  next  to  an  impossibility."  The  statement  is — "  I  said  if  nothing  unforeseen 
occurred  I  would.''  Then,  again,  Mr.  Lyon  says — and  this  is  the  passage  which  I 
think  is  most  strongly  relied  on  by  Mr.  Gilbert,  and  I  take  it  that  what  Mr.  Gilbert 
himself  says  is  hardly  stronger,  if  so  strong  as  what  Mr.  Lyon  says  here.  Mr.  Lyon 
is  asked — "Did  you  try  to  persuade  him  to  go  into  the  arrangement? — Yes. 
Did  you  advise  him  to  trust  to  Charles's  honour  in  the  matter  ? — Yes,  I  did ;  and  I 
added  that  he  would  also  remember  that  it  was  Hugh  that  had  the  control  and  the 
power  in  the  matter.  Did  you  understand  that  Gilbert  was  trusting  to  Charles  or 
trusting  to  Hugh  ? — In  advising  him  1  referred  to  both.  Did  you  advise  him  on  the 
footing  that  he  was  as  safe  with  the  one  as  with  the  other  ? — I  did  not  put  it  in  that 
way.  But  you  did,  in  point  of  fact,  recommend  him  to  trust  to  Charles's  honour,  and 
tell  him  that  he  was  quite  safe  in  doing  so  ? — Not  exactly ;  I  said  that  Charles  was  an 
honourable  man,  and  that  his  father  had  the  controlling  power.  If  you  had  known 
that  Gilbert's  interest  in  this  business  was  worth  £50,000  at  that  time,  would  you  have 
recommended  him  to  sign  away  his  rights  as  he  did  under  this  agreement?—-!  think 
that  is  a  matter  that  Gilbert  should  have  decided  for  himself.  I  am  not  prepared  to 
say  what  I  would  have  advised  or  not  advised  in  these  circumstances.  Was  it  upon 
the  occasion  of  your  first  visit  to  Wellpark  that  the  conversation  took  place  about  trusting 
to  Charles's  honour? — I  only  paid  one  visit  to  Wellpark  at  that  time."  Then,  by  the 
Lord  Ordinary — "  He  was  to  trust  to  Charles's  honour  to  act  a  liberal  and  brotherly 
part  to  him  in  the  position  in  which  he  was  placed  ? — There  was  no  specific  thing 
which  Charles  was  to  do  as  a  matter  of  honour."  Then  the  examination  by  counsel  is 
continued — "  When  you  advised  Gilbert  to  trust  to  Charles's  honour,  had  you  not  in 
your  mind  his  reinstatement  as  a  partner? — I  thought  that  probably  he  would 
be  reponed  as  a  partner,  because  the  deed  expressly  says  so,  but  nothing  beyond  that. 
Did  you  ever  hear  Gilbert  say  to  Charles,  *  In  the  event  of  my  assenting,  what  will  you 
do  with  my  half  of  the  profits  during  my  retirement '? — I  did  not.  There  was  no  con- 
versation upon  that  subject.  I  am  quite  sure  that  nothing  was  said  to  me  about 
that.  Nothing  was  said  about  his  being  reponed  after  his  debts  were  paid,  beyond 
what  the  deed  bears.  Do  you  mean  to  say  that  there  was  no  conversation 
between  the  brothers  on  that  subject? — I  mean  to  say  that  no  promise  was  given 
[23]  to  repone  him  in  my  hearing ;  as  to  what  was  said  in  the  other  rooms  I  don't 
know."  Then  I  think  the  examination  goes  off  to  other  things.  That,  I  think, 
certainly  is  very  nearly  as  strong  as  the  way  in  which  Mr.  Gilbert  himself  puts 
it.  Then  perhaps  I  ought  to  read  what  Mr.  Gilbert  himself  says  in  cross-exam- 
ination, and  then  one  arrives  at  the  substance  of  what  was  said  and  done  on  this 
occasion.  Now,  Gilbert  says — "I  did  not  see  my  way  to  get  any  assistance, 
except  from  my  father,  at  that  time.  That  was  the  only  course  open  to  me  at 
the  time  by  which  I  could  avoid  bankruptcy.  You  were  desirous  that  your 
father  should  give  you    the  requisite  assistance   without  putting  you  out  of  the 
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business! — I  was.  And  that  he  declined  to  do? — Yes.  And  when  the  agree- 
ment between  him  and  you  and  your  brother  came  to  be  the  subject  of  discus- 
sion you  objected  strenuously  to  a  modification  of  the  power  of  your  father  to 
restore  you  to  the  business,  to  the  effect  that  he  should  have  it  in  his  option  to 
do  it  or  not  as  he  pleased,  and  you  insisted  strenuously  that  there  should  be  an 
absolute  obligation  upon  him  to  restore  you? — Yes.  And  to  that  he  would  not 
agree? — He  would  not.  He  would  not  give  you  the  assistance  except  upon  a 
deed  of  agreement  such  as  you  subscribed? — Quite  so.  The  heads  of  agreement 
were  gone  over  repeatedly  in  your  presence? — The  whole  draft  was  read  over 
once,  at  the  meeting  of  31st  December;  the  whole  document  was  read  over  by 
Mr.  Lyon,  and  the  discussion  turned  almost  entirely  upon  the  clause  of  repone- 
ment  You  quite  followed  it? — I  quite  followed  it.  And  the  clause  about  re- 
ponement  was  the  only  one  which  occasioned  any  objection  on  your  part,  and 
which  alone  led  to  discussion? — Certainly  that  was  the  only  one.  You  were 
quite  alive  to  the  effect  of  the  clause  as  it  stood,  and  therefore  strenuously  ob- 
jected to  it? — Yes.  You  wished  to  have  substituted  for  it  an  absolute  obligation 
on  your  father  to  repone  you? — Yes.  And  you  sent  Mr.  Lyon,  after  your  father 
had  gone  to  his  room,  to  try  to  get  him  to  agree,  and  he  would  not? — Yes. 
Was  the  clause  of  reponement  in  the  deed  which  you  signed  in  substantial 
accordance  with  that  clause  in  the  heads  of  agreement— -was  there  any  difference 
between  them  worth  mentioning? — There  is  a  difference;  the  clause  of  repone- 
ment in  the  deed,  as  executed,  will  be  found  to  be  somewhat  more  injurious  to  me 
than  it  is  in  the  draft.  In  what  respect,  in  your  mind? — In  my  mind  the  draft 
points  more  to  an  intention  to  repone,  under  almost  all  contingencies,  when  my 
debts  are  paid,  while  the  clause  in  the  deed  seems  to  place  a  large  discretion  in 
my  father.  Is  the  discrepancy  between  the  deed  and  the  heads  of  agreement  in 
that  respect  your  objection  to  it? — Most  certainly  not,  my  objection  is  to  the 
clause  not  being  in  absolute  terms."  Now,  I  think  we  have  the  whole  transac- 
tion fairly  put  before  us.  On  the  one  hand,  Mr.  Lyon  says  he  was  told  you  must 
Uust  to  their  honour.  You  must  execute  the  deed,  and  that  deed  puts  you  in  your 
father's  power,  and  that  deed  puts  you  in  you  brother's  power  to  a  certain  extent. 
Yon  must  trust  to  their  honour,  and  they  are  honourable  persons.  That  is  the 
whole  of  Mr.  Lyon's  statement,  whilst,  on  the  other  hand,  Mr.  Gilbert's  statement 
is  this — I  knew  what  I  was  doing.  I  knew  that  I  must  trust  implicitly  to  them, 
to  the  extent  of  vesting  the  power  in  them,  and  that  I  must  submit  to  whatever  the 
consequences  might  be.  I  tried  in  every  way  I  could  to  resist  it.  I  insisted  on 
having  it  so  put  that  my  father  should  enter  into  an  absolute  engagement.  My 
father  said,  "No,  I  will  not  do  it.  I  will  not  give  you  assistance,  except  on 
these  terms."  Then,  what  does  it  come  to  but  that  there  was  an  intent  on  both 
sides,  both  on  Gilbert's  side  and  on  the  father's  and  Charles's  side,  that  he  should 
be  placed  under  the  absolute  control  of  his  father  as  to  his  being  replaced  or  not, 
and  absolutely  under  the  power  of  Charles  of  being  excluded,  if  he  paid  an 
additional  ^5000  to  Gilbert.  But  with  this  feeling,  as  I  hope  and  believe,  that 
they,  having  said  that  it  is  their  present  intention  to  readmit  him,  will  do  so  unless 
circumstances  shall  occur  which  they  think  shall  justify  them  in  excluding  him. 
But  he  says  he  knew  that  he  had  given  them  the  power  of  excluding  him,  and  I 
must  say  I  think  the  observation  which  Sir  Koundell  Palmer  made  is  justified, 
that  this  was  not  a  matter  of  trust  created  by  a  person  as  a  trust  may  be  created 
in  this  country,  whatever  it  may  be  in  Scotland.  I  will  not  enter  into  the  ques- 
tion of  the  difference  between  the  Scotch  law  of  1696  and  our  doctrine  with 
regard  to  fraud  under  the  statute  against  frauds  which  is  now  well  established  in 
[2/0  England.  This  is  not  like  a  case  in  England  which  would  justify  us  in  going 
behind  the  statute  of  frauds — namely,  an  heir  saying  to  a  person,  "die  intestate, 
and  I  will  promise  to  pay  such  and  such  sums  as  charges  out  of  the  real  estate." 
It  is  nothing  of  that  kind,  there  is  no  promise  or  undertaking,  it  is  simply  this, 
we  express  our  present  intention — soi^e  years  must  intervene,  two  years  at  least 
— ^before  that  intention  can  be  carried  into  effect.  If  we  continue  in  the  same 
frame  of  mind  as  we  are  now  in,  and  see  nothing  to  induce  us  to  alter  our 
opinion,  you  will  be  reponed,  but  you  must  trust  our  honour.  Such  an  engage-^ 
ment  is,  as  Sir  Boundell  Palmer  remarked,  much  more  like  a  case  which  was 
referred  to  where  a   testatrix,  who  was  the  obligor  in  a  bond,  gave  a  person  great 
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reason  to  expect  that  the  bond  would  not  be  enforced;  but  it  consisted  simply 
of  statements  which  were  held  not  to  amount  to  more  than  this,  that  it  was  her 
intention  from  time  to  time  to  do  it,  but  that  intention  had  not  been  so  acted 
upon,  and  there  was  no  pretence  for  saying  that  she  was  under  an  obligation  to 
do  it.  So  here  the  father  and  son  take  the  power,  and  the  sense  in  which  that 
power  is.  taken  is  fully  understood,  and  you  cannot  fasten  a  trust  upon  it,  because 
in  executing  this  instrument  they  say,  ''this  is  our  intention  at  present,  but  you 
must  rely  on  us,  and  on  us  solely,  and  upon  our  honour  solely,  with  reference  to 
the  future  execution  or  not  of  an  instrument  under  which  you  may  be  reponed.". 
Now,  I  will  pass  very  rapidly  over  what  occurs  afterwards.  The  really  important 
part  is  to  see  under  what  obligation  they  were  placed.  As  regards  what  took 
place  afterwards,  there  are  some  passages,  undoubtedly,  in  Charles's  letters  in 
corresponding  with  his  father  upon  which  I  will  not  say  much,  because  neither 
he  nor  his  father  is  here  to  explain  them,  and  therefore  we  can  have  no  account 
from  either  one  or  the  other  of  them  of  what  took  place.  But,  standing  by  them- 
selves, I  am  bound  to  say  they  seem  to  require  explanation  as  regards  acts  ou 
the  part  of  a  brother,  and  again  I  may  say  that  the  circumstance  that  in  1859 
he  was  willing  to  repone  Mr.  Gilbert  on  the  terms  of  his  having  a  less  share  of 
the  partnership  profits,  which  would  nevertheless  have  given  him  all  the  power 
of  a  partner,  is  a  strong  indication  that  he  did  not  then  see  in  Mr.  Gilbert  any- 
thing that  would  justify  him  in  preventing  him  from  re-entering  the  partnership. 
But  I  cannot,  as  I  said  before,  do  justice  to  Mr.  Charles  in  this  matter,  he  being 
dead  and  his  father  being  dead.  And  further  than  that,  as  the  case  stands,  we 
have  nothing  to  do  with  Charles  at  all,  or  with  his  honour,  on  the  subject, 
because  it  was  only  in  case  of  the  father  reponing  Gilbert,  and  Charles  being  un- 
willing to  accept  the  reponement,  that  Charles  is  brought  in.  The  father  did  not. 
repone  him,  and  therefore  the  case  in  which  Charles's  honour  was  in  question 
has  not  occurred;  but,  in  justice  to  Charles,  I  must  mention  this,  that  we  do  find 
indications  of  a  change  which  took  place  in  the  father's  views  in  1863,  which 
can  scarcely  be  said  in  any  way  to  have  been  brought  about  by  anything  which 
Mr.  Charles  said  or  did.  The  father  was  then  in  the  Mediterranean  in  his  yacht 
cruising  about  from  place  to  place,  and  an  amicable  correspondence  appears  to 
have  taken  place  between  himself  and  Gilbert  up  to  a  certain  time,  when  a  sud- 
den change  appears  to  have  come  across  his  mind  in  consequence  of  some  letters 
which  wo  do  not  possess  from  Mr.  Gilbert,  which  the  father  characterises  very 
harshly,  both  in  a  letter  to  Gilbert  himself  and  in  a  letter  to  Charles.  I  have 
not  a  note  of  those  letters,  and  to  save  time  I  do  not  further  refer  to  them. 
Counsel  very  well  know  the  letters  to  which  I  refer.  Then  it  has  been  said  that 
this  engagement  to  repone  him  under  certain  circumstances  meant  originally 
nothing  else  than  this,  that  the  intention  was  to  repone  him,  unless  there  were 
difficulties  with  regard  to  his  speculative  character  and  the  like  which  would 
prevent  their  doing  so.  First,  it  is  said,  in  order  to  exclude  him  it  must  only 
be  the  question  of  debt,  and  debt  alone.  Now,  as  I  took  occasion  to  observe 
during  the  argument,  that  cannot  be  the  construction  of  the  instrument,  because 
the  articles  assume  that  it  is  when  he  is  wholly  free  from  debt — not  only  free 
from  the  £8000,  but  wholly  free  from  debt — that  the  power  is  to  arise.  The 
father  is  not  to  consider  whether  he  will  exercise  his  power  in  Gilbert's  favour 
until  he  is  wholly  free  from  debt.  When  the  father  is  to  take  his  seat  in  his 
judicial  chair  (as  I  may  call  it)  with  reference  to  coming  to  a  decision  on  this 
joint,  he  must  find  Gilbert  already  wholly  free  from  debt.  He  has  still  to 
i25]  exercise  his  judgment  on  the  matter.  Gilbert  might  be  free  from  debt,  and  yet 
;here  might  be  circumstances  connected  with  monetary  matters  which  would  justify 
the  father  in  saying,  "  although  you  are  now  free  from  debt,  I  still  have  not  confidence 
in  your  business  habits."  A  good  deal  of  evidence  is  gone  into  to  shew  that  Gilbert 
continued  to  evince  business  habits  during  the  interval  between  1858  and  1863,  and 
that  he  had  not  only  shewn  these  business  habits,  but  that  he  had  been  treated  as 
if  those  habits  existed,  especially  by  the  proposed  arrangement  of  1859.  But  I  think 
that  the  meaning  of  the  agreement  cannot  be  tied  down  to  business  habits  alone.  It 
cannot  be  denied  that  Mr.  Hugh  Tennent  had  the  power  to  exercise  his  judgment 
in  the  matter.  Nor  can  it  be  said  that  any  court  or  tribunal  can  interfere  between 
the  parental  authority  and  judgment,  looking  to  the  stipulations  of  the  deed  and  the 
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person  with  respect  to  whom  that  judgment  is  to  be  exercised.     It  must  be  left  to 
Mr.  Hugh  Tennent  entirely,  and  he  does  not  seem  to  have  acted  wholly  arbitrarily 
in  the  matter.     There  are  indications  of  temper  throughout  this  business,  unfortunately, 
on  the  part  of  Gilbert,  which  one  cannot  wholly  lose  sight  of.     I  do  not  wish  to  press 
against  Gilbert  those  outbreaks  of  passion,  themselves  sad  and  unhappy  as  they  un- 
doubtedly were,  but  those  outbreaks  were  much  pressed  upon  us  as  peculiar  indications 
of  habitual  want  of  control  of  temper.     Surely  a  blow  to  a  brother,  and  the  shoving 
out  of  the  room  with  violence  of  an  aged  father,  are  things  which  would  not  be  done 
by  any  man  who  had  not  lost  the  habitual  control  of  his  temper.     But  then  we  have 
others,  for  that  is  not  the  only  circumstance,  because  the  father  complained  in  the 
letters  I  have  referred  to   in   1863  bitterly  of  the  character  and  tone  of  the  letters 
which  he  had  received.     Therefore,  as  it  appears  to  me,  the  father,  who  throughout 
wishes  tenderly  and  kindly  to  Mr.  Gilbert,  seems  to  have  had  a  disposition  of  friendliness 
and  kindness  towards  him ;  but  for  some  reason  or  other,  connected  probably  with  these 
outbreaks  of  temper,  he  had  come  to  the  conclusion  that  it  would  not  be  just  or  right 
that  Gilbert  should  be  placed  in  the  business.     That  being  so,  I  cannot  see  that  I 
can  come  to  the  conclusion,  in   my  own  mind,  that  Mr.   Hugh  was  exercising  too 
arbitrary  a  conduct,  or  conduct  which  he  might  not  feel  himself  justified,  under  the 
circumstances,  in  exercising.     In  the  event  of  his  not  being  reponed,  the  burden  must 
then  fall  on  the  person  who  received  the   benefit.     There  remain  two  circumstances 
which  are  most  material  to  shew  that  the  agreement  was  acted  on.     One  is,  that  he 
never  again  signed  as  a  partner,  or  in  any  other  way  did  any  act  as  a  partner,  and 
that  18  of  considerable  importance  as  far  as  the   outer  world  is  concerned.     Such  a 
manifestation  of  his  position  of  partner  was  never  allowed  to  be  made  as  regards  the 
outer  world ;  and  then,  as  regards  the  internal  arrangements  of  the  partnership,  the 
profits  of  the  concern  were  all  entered  in  books  to  which  he  had  access,  and  which, 
indeed,  he  seems  to  have  kept,  and  he  fully  admits  that  the  profits  were  all  carried 
to  the  credit  of  Mr.  Charles.     These  are  two  circumstances  which  undoubtedly  prove 
that  the  whole  conduct  of  the  parties  after  this  transaction  was  such  as  to  shew 
an  intention  on  their  part  to  act  on  the  agreement,  and  acquiescence  and  submission 
on  his  part.     I  think,  therefore,  there  is  nothing  whatever  to  induce  any  man  to  say 
that  the  agreement  is  in  itself  an  improper  agreement ;  there  is  nothing  to  shew  that 
Mr.  Hugh  Tennent  was  under  any  obligation  except  his  own  judgment,  under  his 
own  sense  of  moral  obligation.     There  is  nothing  upon  which  we  can  hold  him  legally 
responsible  and  bound.     I  am  far  from  saying  that  we  ought  to  hold,  not  having 
all  the  explanation  that  might  be  given  us  of  the  matter,  that  any  injustice  was  done 
by  Mr.  Charles ;  however,  I  feel  myself  bound  to  say  that  there  are  passages  in  his 
letters  which  I  could  wish  had  never  been  written.     But  whatever  might  be  the 
position  of  Mr.  Charles,  there  was  nothing  which  Mr.  Charles  could  do  or  had  done 
that  could  in  any  way  alter  the  matter  as  long  as  Mr.  Hugh  did  not  repone.     That 
being  so,  I  come  to  the  conclusion  in  this  very  painful  matter  that  Mr.  Gilbert  Tennent 
has  been  wrong  in  his  contention  throughout,  and  has  wholly  failed,  and  that  the 
interlocutor  complained  of,  which  is  the  interlocutor  of  the  2 2d  of  May  1868,  is 
a  judgment  which  it  appears  to  me  we  are  not  entitled  to  alter  or  vary;  therefore, 
I  shall  have  to  propose  to  your  Lordships  that  the  interlocutor  shall  be  affirmed,  and 
the  appeal  dismissed,  with  costs. 

[26]  Lord  Chelmsford  took  a  similar  view  of  the  evidence,  and  arrived  at  the  same 
eonclusiGn. 

Lord  Westburt. — My  Lords,  I  am  very  sorry  indeed  to  say  that,  after  many  efibrts 
to  arrive  at  an  opposite  conclusion,  I  am  reluctantly  compelled  to  assent  to  the  opinions 
of  my  noble  and  learned  friends.  I  may  sympathise  very  much  with  the  appellant  in 
his  complaints  of  the  bitterness  of  his  father,  and  the  want  of  brotherly  love  and 
liberality  on  the  part  of  his  brother,  but  these  are  not  within  my  province.  These  are 
feelings  as  to  which  his  father  and  brother  have  already  gone  to  their  account.  But  I 
am  obliged  to  say  that  I  find  nothing  in  their  actions  that  renders  them  amenable  to  the 
justice  of  any  human  tribunal.  My  Lords,  it  would  be  unpardonable  if  I  went  into  the 
facta  of  this  case  in  any  detail,  but  it  may  be  desirable  to  make  a  few  observations  upon 
the  salient  points  of  the  argument  on  the  part  of  the  appellant.  I  regret  that  the  case 
of  the  appellant  has  been  brought  forward  in  the  form  of  two  inconsistent  propositions. 
To  contend  that  the  deed  was  unreal,  and  not  that  which,  ex  facie,  it  expresses  itself  to 
be,  and,  at  the  same  time,  to  contend  that  the  deed  was  obtained  by  undue  pressure,  by 
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unfair  advantage,  and  in  circumstances  where  the  appellant  had  not  the  aid  of  proper  advice, 
— these  two  propositions  are  irrcconcileable  with  one  another.  My  Lords,  ii  I  found 
anything  in  the  history  of  the  transaction  to  warrant  the  conclusion  that  the  deed  was 
not  intended  to  be  that  which  it  bears  to  be,  that  it  was  framed  with  the  view  only  of 
being  a  shield  to  the  father  and  the  brother,  against  the  creditors  of  the  appellant,  in 
consequence  of  his  existing  and  possible  embarrassment,  I  should  not  be  deterred  by 
any  argument  derived  from  the  Scotch  statute  of  1696  from  arriving  at  this  conclusion^ 
that  it  was  competent  to  the  Court,  on  the  evidence  before  it,  to  declare  that  the  deed 
was  not  a  reality,  and  was  not  intended  to  have  a  binding  effect — that  it  had  now 
ceased  to  be  operative,  and  that  the  appellant  should  be  remitted  to  his  former  position  ; 
but  I  am  convinced  that  there  is  no  foundation  for  that  representation.  The  history  of 
the  whole  conduct  of  the  matter,  the  history  which  the  appellant  gives  of  his  own  mind 
and  impressions,  and  the  conclusions  which  he  himself  arrived  at,  forbid  any  other 
hypothesis  than  this :  that  the  father  required  this  to  be  done,  and  that  the  brother 
also  thought  it  necessary  to  be  done,  and  that  the  appellant  himself  acquiesced  in  the 
necessity.  Then  the  transaction  being  thus  regarded  as  a  real  one,  it  is  impugned  by 
the  appellant,  on  the  ground  that  he  parted  with  valuable  property  for  a  most  inade- 
quate consideration.  My  Lords,  it  is  true  that  there  is  an  equity  which  may  be 
founded  upon  gross  inadequacy  of  consideration.  But  it  can  only  be  where  the  inade- 
quacy is  such  as  to  involve  the  conclusion  that  the  party  either  did  not  understand  what 
he  was  about,  or  was  the  victim  of  some  imposition.  It  is  impossible  to  say  that  the 
inadequacy  of  consideration  in  this  case  amounts  to  anything  like  proof  to  warrant 
either  of  those  conclusions.  In  making  a  few  remarks  upon  this  subject  of  inadequacy 
of  consideration,  I  would  first  make  the  obvious  one,  that  we  must  deal  with  the  trans- 
action as  matters  stood  at  the  end  of  the  year  1857,  and  that  it  would  be  ridiculous  to 
regard  the  value  of  the  subject  in  a  dealing  of  this  kind  by  the  light  derived  from  sub- 
sequent events.  Kow,  the  father  had  called  the  appellant  to  take  part  in  this  business 
in  the  year  1855.  I  wish  it  had  occurred  to  the  father  to  consider  that  the  appellant,  at 
his  request  and  for  his  benefit,  and  that  he  might  enjoy  the  repose  that  was  needed  by 
him  at  his  age,  gave  up  his  business  as  a  writer  that  he  might  take  an  active  part  in 
the  management  and  administration  of  that  great  concern  in  which  the  whole  bulk  of 
the  father's  property  was  embarked.  But  the  father  made  a  disposition  which,  I  think, 
affords  evidence  that  he  was  an  affectionate  father  so  far  as  the  arrangement  of  his 
property  for  his  children  was  concerned ;  and  it  must  be  recollected,  in  looking  at  that 
deed  of  1855,  that,  in  truth,  the  father  remained  the  domtntcs  of  the  whole  concern.  It 
was  still  his  substantially.  He  parts  with  a  portion  of  it  to  his  sons,  but  he  retains 
the  control  and  management  of  it  The  partnership  was,  in  fact,  at  will  only*  The 
father  could  at  any  time  interfere  and  require  payment  of  the  debt  due  to  him,  and  thereby 
put  an  end  to  the  whole  of  the  property  in  the  business  which  his  sons  had  received  from  his 
[27]  bounty.  The  father  not  only  had  that,  but  he  retained  a  peculiar  power  to  himself 
by  means  of  one  of  the  clauses  in  this  deed  (I  think  the  6th  or  7th)  of  charging  the 
property  with  legacies  to  be  given  by  his  will  to  other  persons,  or  for  other  purposes, 
not  including  legacies  to  his  children,  who  were  provided  for  before  by  the  disposition 
of  the  property  made  by  this  deed.  The  situation  of  the  appellant,  therefore,  with 
regard  to  this  business  was  an  extremely  precarious  one.  Though  the  father  had  given, 
the  father  had  the  power  to  take  away.  Well,  in  the  year  1857,  the  father  feels  it 
incumbent  on  him  to  exercise  that  power.  We  are  undoubtedly  struck  very  much  with 
the  small  amount  of  the  appellant's  debts  which  threw  the  father  into  so  great  a  terror 
at  that  time.  But  we  should  carry  back  our  recollection  to  what  the  feelings  of  men 
were  at  that  particular  period,  and  we  shall  see  that  there  might  be  legitimate  apprehen- 
sions existing  at  that  time  in  the  minds  of  parties  the  foundation  of  which  we  are  at 
this  day  somewhat  unable  to  appreciate.  For  the  father  in  that  position  in  effect  says 
to  the  son  I  require  you  to  retire  for  a  time  from  the  business.  It  appears  that  he 
originally  contemplated  that  a  period  would  certainly  arrive  when  he  would  restore  his 
son  to  his  position.  He  departed  from  that  conclusion.  He  felt  it  necessary  that  he 
should  have  an  uncontrolled  discretionary  power  of  restriction.  Now,  can  we  sit  in 
judgment  on  that,  and  say  the  father  was  not  warranted  in  the  conclusion  at  which  he 
arrived  ?  Certainly  not.  Well,  but  if  so,  was  that  conclusion  carried  out  in  a  way  of 
which  the  son  has  a  right  now  to  complain  ?  If  I  found  it  carried  out  with  one  speck  of 
imposition  on  the  son,  if  anything  was  told  or  represented  to  him  which  ought  not  to 
have  been  told  or  represented,  if  anything  was  withheld  from  him  which  ought  not  to 
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have  been  concealed,  if  he  was  placed  in  the  hands  of  an  adviser  who  leant  more  to  the 
father  and  to  the  brother  than  to  him,  J  should  have  thought  that  this  family  agree- 
ment, with  respect  to  which  it  is  required  that  there  should  be  on  all  sides  uberrima 
fides^  ought  not  to  have  been  upheld.  But  I  find  nothing  of  the  kind,  nor  does  the 
appellant  complain  of  anything  of  the  kind.  My  Ix)rd8,  you  have  but  one  inquiry  to 
make :  was  this  discretionary  power  placed  by  the  appellant  in  the  hands  of  his  father 
freely,  willingly,  vrithout  undue  constraint,  without  falsehood,  and  without  any  imposi- 
tion f  All  these  are  questions  which  have  to  be  answered  out  of  the  account  which  the 
appellant  himself  gives  of  the  transaction.  He  says  that  there  was  but  one  point  of 
difference ;  shall  there  be  a  compulsory  power,  an  absolute  power  of  restoration  to 
myself  to  the  partnership — shall  it  be  left  to  the  discretion  of  my  father  ?  He  tried 
long  and  earnestly  to  prevail  on  his  father  to  consent  to  an  absolute  power.  The 
father,  on  his  part,  was  resolute  also,  and  the  appellant  submitting,  clothed  his  father 
with  that  discretionary  power  of  restoration.  My  Lords,  if  that  be  so,  there  is  nothing 
whatever  that  in  a  court  of  justice  can  be  comi)lained  of  by  the  appellant,  unless, 
indeed,  we  find  that  fraudulent  and  unjust  influences  were  used  with  regard  to  the 
father  by  the  brother  Charles  to  induce  him  not  to  exercise  this  power ;  or  unless  we 
£nd  that  the  power  really  was  substantially  afterwards  exercised  by  the  father  in  favour 
of  the  appellant  My  Lords,  I  am  really  happy  to  say  that,  upon  an  examination  of 
the  evidence  in  the  case,  1  am  myself  unable  to  find  anything  that  would  fix  on  the 
brother  Charles  any  iniquitous  dealing  so  as  to  poison  the  mind  of  the  father,  and 
prevent  the  father  from  exercising  that  power.  On  the  contrary,  I  think  it  appears, 
from  letters  of  the  fathet  written  from  the  Mediterranean,  that  he  himself  (1  trust 
rather  in  a  moment  of  passion  than  anything  else)  suggested  to  his  son  Charles  the 
absolute  necessity  of  being  quit  of  his  brother.  There  is  nothing,  therefore,  that 
would  warrant  one  judicially  in  saying  that  it  was  the  artifice  of  Charles,  or  the  wicked 
suggestion  of  Charles,  that  deprived  the  brother  of  the  benefit  which  he  would  have 
derived  from  the  exercise  of  this  power  by  the  father,  and  which  the  father  would 
certainly  have  exercised,  if  it  had  not  been  for  the  malicious  suggestions  of  the  brother. 
1  find  uQthing  of  that  kind.  But  then  we  are  told  that  he  was  substantially  restored, 
and  tliat  the  power  therefore  was  in  reality  in  fact  exercised,  although  not  in  form. 
Upon  the  examination  of  that  matter  I  find  no  warrant  whatever  for  any  such  con- 
clusion. There  is  not  a  trace  in  all  the  subsequent  accounts  or  in  any  private  com- 
munication between  the  appellant  and  his  father  and  his  brother  of  [28]  ^^  being 
treated  as  a  person  entitled  to  participate  at  any  of  the  profits  of  the  concern.  From 
first  to  last,  with  the  exception  of  some  trifiing  matters  which  are  consistent  with  the 
purpose  of  all  the  parties  that  he  should  still  appear  in  some  transactions  as  a  partner, 
and  which  was  indeed  desirable  so  long  as  that  power  of  discretionary  restoration 
remained  with  the  father,  there  is  nothing  to  warrant  the  conclusion  that  the  deed  of 
January  1858  was  not  a  deed  truly  acted  upon  and  carried  out  to  its  full  limits  and 
extent  so  far  as  it  conclusively  put  an  end,  subject  only  to  that  power  of  reponing,  to 
the  interest  of  the  appellant  in  the  partnership.  On  all  these  grounds,  therefore, 
although  I  could  have  wished  that  a  very  different  conclusion  could  have  been  arrived 
at,  particularly  when  I  see  that  it  took  only  five  short  years  from  the  date  of  this  agree- 
ment to  enable  the  brother  to  pay  ofif  to  the  father  the  whole  of  that  debt  of  £214,000, 
and  to  realise  for  his  own  benefit  sums  amounting  to  very  near  £300,000,  although  I 
could  have  wished  that  natural  affection  had  suggested  a  different  mode  of  action,  yet 
that  IB,  as  1  have  already  observed,  not  within  our  province,  and  we  are  not  called  on  to 
express  any  opinion  upon  it.  This  is  a  proceeding  in  which  numerous  imputations 
have  been  made  upon  the  memory  of  the  brother  who  is  gone,  and  also  upon  the  memory 
of  the  father  who  is  also  gone ;  and  1  am  most  unwillingly  compelled  to  agree  that  con- 
sis^tentlj  with  our  established  rules  this  appeal  must  be  dismissed,  and  dismissed  with 
costa. 

Lord  Cclonsat. — ^My  Lords,  I  do  not  consider  it  at  all  necessary  to  resume  the 
statement  of  the  facts  of  this  case.  They  have  been  very  fully  stated,  and  that 
statement  has  comprehended  everything  which  I  think  important  to  the  views  which  I 
take  of  the  case.  1  shall,  therefore,  only  state  briefly  the  grounds  upon  which  my 
judgment  rests.  The  object  of  the  action  is  to  set  aside  a  deed  or  agreement  of  1858. 
If  that  agreement  was  to  receive  effect  according  to  its  terms,  the  results  would  be 
substantially  these : — First,  that  from  and  after  January  1858  this  appellant  ceased  to 
be  a  partner  in  the  concern,  or  to  have  any  of  the  rights  which  had  been  given  to  him 
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by  the  deed  of  1855.     Secondly,  that  at  the  end  of  two  years  his  father,  if  he  thought 
proper  so  to  do,  might  repone  him  on  conditions  which  he  might  think  proper  to 
attach.     Thirdly,  that  if  his  father  did  not  repone  him,  he  was  to  receive  the  estimated 
yalue  of  his  interest  in  one-sixth  of  the  brewery,  to  wit,  £35,000.     Fourthly,  that 
although  reponed  by  Hugh,  Charles  might  displace  him ;  and  that  in  that  case  Gilbert 
was  to  be  entitled,  not  to  £35,000,  but  to   £40,000.     This  agreement  involved   a 
surrender  by  Gilbert  of  rights  which  under  the  deed  of  1855  might  be,  and  as  matters 
turned  out  would  have  been,  of  very  great  value  indeed.     The  father  did  not  repone 
him,  and  now  he  has  brought  the  present  action  for  the  purpose  of  reducing  that  deed 
of  1858,  and  for  the  purpose  of  having  it  found  that  he  is  to  be  reponed  into  the 
position  in  which  he  would  have  stood  under  the  deed  of  1855,  if  the  deed  of  1858  had 
never  been  executed,  or  if  the  circumstances  which  led  to  the  execution  of  that  deed 
had  never  occurred.     Then  what  are  the  grounds  on  which  he  makes  this  demand  ?     In 
the  first  place,  there  are  various  grounds  stated  in  the  original  record,  such  as  that  the 
deed  had  not  been  delivered,  and  some  other  grounds  of  that  kind,  which  are  not  now- 
insisted  on ;  and  I  think  that  there  are  now  substantially  two  grounds  insisted  upon.. 
In  the  first  place,  that  his  consent  was  obtained  when  he  was  in  a  state  of  great  distress 
and  difficulty,  by  Hugh  and  Charles  taking  advantage  of  that  state,  and  exercising 
undue  pressure;  and  that  the  deed  so  obtained  was  obtained  for  grossly  inadequate 
consideration.     I  may  state  that  in  this  case  I  do  not  see  any  facts  that  bring  it  within 
the  rule  or  the  operation  of  the  statute  of  1696  with  regard  to  trusts.     Nor 'do  I  see 
any  ground,  from  the  facts  on  record  here,  for  the  plea  which  was,  to  a  certain  extent, 
urged  before  us — that  this  agreement  was  &pactu7n  Ulicitum  in  order  to  exclude  the 
rights  of  creditors.     Now,  upon  the  question  whether  there  was  undue  pressure  used 
and  advantage  taken  of  the  difficulties  and  distress  of  Gilbert  Tennent  at  that  time, 
I  think  the  evidence  goes  to  show,  in  the  first  place,  that  he  was  in  a  state  of  great 
embarrassment  as  to  his  affairs ;  that  bankruptcy  was  impending  ;  that  he  did  not  know- 
how  to  relieve  himself  from  his  difficulties ;  and  that,  therefore  he  went  into  this  trans- 
[29]-action.     But  were  those  circumstances  such  as  can  be  regarded  as  a  ground  for 
reducing  and  setting  aside  the  deed?     I  cannot  understand  that  they  were  so.     In  the 
first  place,  what  was  the  surrender  that  he  made  ?     He  surrendered  all  the  rights  which 
he  had  under  the  deed  of  1855 ;  but  what  was  the  value  of  those  rights     It  was  very 
difficult  at  that  time  to  say  what  it  was.     In  the  first  place,  as  to  the  money  value  of 
this  surrender,  I  think  it  would  have  been  next  to  impossible  to  have  stated  it  at  that 
time  with  any  accuracy  at  all.     It  was  to  be  measured  according  to  the  views  of  the 
parties,  and  the  subsequent  chances  of  matters.    It  was  dependent  on  various  considera- 
tions.    The  money  value  of  the  partnership  was  dependent,  in  the  first  place,  on  the 
large  sum  which  was  still  to  be  paid  to  the  father.     Then,  again,  there  was  the  un- 
certainty of  trade.     Then,  again,  there  was  imminent  danger  to  the  concern  through 
the  interference  of  the  creditors  of  Gilbert  Tennent,  in  the  event  of  his  not  coming  to 
this  arrangement.      These  were   very  important  elements,  which  rendered   it  very 
difficult  to  say  what,  in  his  estimation,  or  in  the  estimation  of  others,  might  be  the 
money  value  of  the  surrender  which  he  made.     On  the  other  hand,  what  were  the 
benefits  that  were  derived  by  him — what  were  the  advantages  which  he  expected  to 
receive  from  it  ?     I  think  it  may  be  summed  up  thus : — In  the  first  place,  and  most 
obviously,  he  was  to  be  relieved  from  the  pressure  of  his  debts,  and  from  impending 
bankruptcy,  which  he  could  not  otherwise  escape.     Now,  the  value  of  that  considera- 
tion, I  think,  is  not  to  be  estimated  merely  by  the  money  amount  of  the  debts  that  were 
impending  over  him,  but  by  the  importance  to  him  of  sustaining  his  character  and 
credit,  and  of  getting  rid  of  the  position  in  which  he  would  have  been  placed  if  he  had 
been  put  among  the  class  of  bankrupts  at  that  period  of  commercial  embarrassment. 
Again,   he  had  this  advantage,  which  was  an   advantage  to  him   as  well   as  to   the 
other  parties  in  the  concern,  namely,  of  preventing  the  interference  of  his  creditors, 
which  might  have  had  the  effect  of  greatly  damaging  the  concern,  and  thereby  diminish- 
ing the  value  of  that  one-sixth  of  the  partnership  on  which  he  rested  his  expectations, 
and  which  interference  of  the  creditors  might  have  the  further  effect  of  destroying 
the  chance  or  the  hope  which  he  had  under  the  deed  of  being  restored  to  a  prosperous 
and  lucrative  concern,  which,  by  the  interference  of  his  creditors,  might  have  been 
rendered  otherwise.     Then,  again,  he  had  this  advantage,  that  the  sum  of  £35,000  or 
£40,000  was  to  be  made  secure  to  him,  for  his  father  and  brother  came  under  an  obliga- 
tion to  make  it  good  to  him,  and  that  obligation  which  he  held  was  a  security  to  him 
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for  that  £35,000  or  JB40,000,  as  the  case  might  be,  which  security  for  that  money 
he  would  never  have  had  if  it  had  rested  upon  his  claim  of  legitim,  nor  could  he  have 
had  that  security  if  the  concern  had  become  less  prosperous,  and  its  profits  had 
diminished.  These  matters  had  all  to  be  balanced  by  Gilbert  Tennent  On  the  other 
ha&nd,  the  reasons  which  induced  the  other  partners  to  press  upon  him  the  matter  of 
retirement  from  the  business  were  obvious.  In  the  first  place,  there  was  the  immediate 
risk,  if  he  became  insolvent,  of  the  interference  of  his  creditors.  That,  I  apprehend, 
was  the  leading  motive  with  Hugh  Tennent  in  undertaking  to  pay  the  debts.  Then 
there  was  this  consideration,  that  they  found  he  had  been  involved  more  largely  than 
thej  had  supposed  him  to  have  been  in  speculations,  at  a  time  when  he  was  not  a 
mercantile  man  at  all.  And,  beyond  that,  and  more  important,  was  this  consideration, 
that  after  he  had  become  a  partner  in  the  concern,  and  had  come  under  the  obligations 
not  to  contract  any  cautionary  liability,  he  had  violated  that  obligation  to  his  partners, 
and  had  thereby  greatly  forfeited  their  confidence.  These  were  reasons  why  they 
might  insist  on  his  going  out  of  the  concern,  for  a  time  at  least ;  and  I  think  they  were 
reasons  which  had  great  weight  in  them.  The  apprehendeil  interference  of  his  creditors  is 
a  matter  which  I  think  has  been  rather  confusedly  dealt  with.  No  doubt  the  appre- 
hension of  the  interference  of  his  creditors  was  the  reason  for  Hugh  Tennent  inter- 
posing to  relieve  him  from  the  immediate  pressure  of  his  debts,  but  that  was  not  a 
reason  for  the  deed.  Because,  if  that  had  been  the  only  motive,  that  was  removed  and 
set  aside  entirely  by  that  interposition  of  Hugh  Tennent,  who  had  satisfied  those 
creditors,  so  that  there  were  no  longer  any  persons  in  a  situation  to  interfere  with  him. 
There  were  also  prospective  considerations.  Othercreditors  might  come  [30]  "i*  If  Gilbert 
Tennent  persevered  in  his  speculations,  if  he  again  violated  the  agreement  as  he  had 
already  done,  then  there  would  have  been  a  fresh  interference  on  the  part  of  creditors. 
And  it  was  to  avoid  the  risk  of  all  these  matters  that  this  deed  was  considered  necessary 
by  the  father  and  brother,  in  order  to  exclude  him  from  the  power  of  doing  those 
things  whereby  the  afiairs  of  the  partnership  might  have  become  liable  to  be  investi- 
gated by  creditors.  That  being  so,  it  may  be  that  the  conditions  that  were  imposed 
upon  him  were  somewhat  hard ;  but  if  they  were  so,  he  was  perfectly  aware  what 
those  conditions  were.  He  had  a  perfect  knowledge  of  the  import  of  the  deed,  and  the 
only  point  to  which  he  objected  in  the  deed,  so  far  as  I  can  discover  upon  the  evidence 
before  us,  was  that  he  wished  to  have  an  absolute  right  to  return  to  the  partnership. 
It  is  quite  clear  that  if  that  had  been  introduced  it  would  have  defeated  the  object  for 
which  the  other  parties  wished  the  deed  to  be  executed.  It  was  necessary  that  he 
should  be  totally  out  of  the  concern,  that  he  should  have  no  partnership  rights  which 
would  enable  his  creditors  to  come  forward  and  interfere,  and  out  of  which  difficulties 
might  arise.  Therefore,  there  were  considerations,  obviously,  on  both  sides.  There 
was  perfect  knowledge  on  his  part  of  that  which  he  was  asked  to  do,  and  he  did  it  with 
his  eyes  open.  He  says  that  his  better  judgment  went  against  it,  but  he  felt,  under 
the  circumstances,  that  he  had  no  alternative  but  to  sign  the  deed.  Why  had  he  no 
altematiTe  but  to  sign  the  deed  ?  He  had  no  alternative,  because  the  pressure  of  his 
debts  put  him  in  such  a  position  that  great  evils  would  result  if  he  did  not  sign  it,  and 
not  only  momentary  and  present  evils,  but  he  could  not  tell  to  what  extent  the  inter- 
ference of  his  creditors  might  injure  his  future  prospects;  and,  further,  he  got  the 
advantage  of  the  security  for  £35,000.  I  cannot,  therefore,  fall  into  the  notion  that 
there  was  here  any  such  pressure,  or  any  such  improper  proceeding  on  the  part  of  his 
father  and  brother  as  would  form  the  ground  for  the  reduction  of  this  agreement. 
There  is  no  fraud  alleged ;  there  is  no  trace  of  such  a  thing  in  the  evidence.  There 
vas  no  deceit  that  I  can  discover.  The  appellant's  case  in  this  respect  is  merely  this — 
be  sajs  that  too  harsh  terms  were  imposed  on  him  in  the  circumstances  in  which  he 
VIS  placed,  and  that,  feeling  his  difficulties,  he  accepted  them.  That  admission  on  his 
(art  necessarily  excludes  all  relevant  grounds  for  a  reduction.  Then,  the  other  ground 
on  which  he  seeks  to  set  aside  this  deed  is,  that  he  says  it  was  not  intended  to  be  acted 
upon,  except  in  the  event  of  his  creditors  interfering ;  that  the  object  of  it  was  to  pro- 
tect the  partnership  against  the  interference  of  creditors.  Now,  in  the  first  place, 
ikat  implies  that  this  deed  must  have  been  one  that  excluded  him  from  the  concern  ; 
in  the  second  place,  it  must  have  been  one  that  did  not  give  him  any  absolute  right  to 
r^om  to  that  concern.  But  what  evidence  is  there  that  the  deed  was  not  to  be  acted 
vponf  I  find  no  evidence  of  that  kind,  except  his  own  representation  with  regard  to 
it    But  here,  again,  that  representation  is  mixed  up  with  a  confusion  as  to  what  is 
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meant  by  the  interference  of  creditors.  But  further  than  that,  it  appears  that  the  deed 
was  acted  upon  in  a  most  material  way.  It  was  acted  upon,  in  the  first  place,  by  his 
never,  after  that,  accepting  or  endorsing  any  bills ;  by  his  not  signing  as  one  of  the 
company's  firm ;  and  by  the  transfer  of  the  profits  to  the  account  of  Charles. .  In  short, 
it  was  acted  upon  in  the  most  important  ways  in  which  it  could  be  acted  upon.  It  is 
in  vain,  therefore,  to  say  that  it  was  not  to  be  acted  upon  except  under  certain  circum- 
stances. The  other  grounds  on  which  it  is  attempted  to  be  made  out  that  really  his 
father  reponed  him,  or  never  intended  to  exclude  him  entirely,  have  been  already  dealt 
with  by  my  noble  and  learned  friends  who  have  spoken  before,  and  therefore  I  shall  not 
go  over  them  again.  They  are  quite  inadequate,  and  they  are  quite  explainable,  apart 
from  any  idea  that  either  he  had  not  been  displaced  from  the  concern  or  that  he  had 
any  absolute  assurance  that  the  deed  was  a  mere  form,  not  to  be  acted  upon  except  as 
against  creditors.  I  therefore,  my  Lords,  cannot  do  otherwise  than  concur  in  the  course 
suggested  by  my  noble  and  learned  friend  on  the  woolsack. 
•  Judgment  of  the  Court  of  Session  affirmed,  with  costs. 
Uptons,  Johnson,  &  Upton,  London — Adam  Morrison,  S.S.C. — Grahames  &  Ward- 
law,  Westminster — Campbell  <fe  Smith,  S.S.C. — Grahames  &  Wardlaw, 

Westminster — Maitland  &  Lyon,  W.S. 

[Commented  upon,  Gray  r,  Binny,  1879,  7  R  332.] 


No.  3.  VIIL  Macpherson  H.L.  31.   28  Feb.  1870.  House  of  Lords.— Lord 

Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

John  Archibald  Campbell,  Appellant. — Sir  R  Palmer,  Q.C, — Patiison. 
The  Commissioners  of  Police  of  the  Burgh  of  Leith,  Eespondents. — 

Mellish,  Q,C, — Jessel,  Q.C, — Madachlan. 

General  Police  Act,  1862,  25  cj-  26  Vict,  c.  101,  sees.  150  and  S97,— Private  Street — 
Notice,' — Held  (rev.  judgment  of  the  Court  of  Session),  that  the  paving  of  a  private 
street  by  the  Commissioners  of  Police  was  an  improvement  for  which  they  were 
entitled  to  charge  "  private  improvement  assessment,"  and  of  which  they  were  bound 
to  give  notice  under  the  397th  section  of  the  Act. 

General  Police  Act,  1862 — District  Assessment, — Observed,  per  Lord  Colonsay,  that  the 
*'  district  assessment "  applied  to  sewerage  and  drainage  operations. 

See  report  in  Court  of  Session,  June  21,  1866,  ante,  vol.  iv.  p.  853. 

Lord  Chancellor. — My  Lords,  in  this  case  the  appellant,  Mr.  Campbell,  com- 
plains of  certain  interlocutors  pronounced  by  the  Court  of  Session  in  Scotland  with 
reference  to  the  proceedings  of  the  respondents,  the  Leith  Commissioners,  with  regard 
to  a  street  called  Regent  Street  in  Leith.  The  Commissioners  were  proceeding  in  the 
year  1863  under  certain  powers  vested  in  them  by  an  Act  of  Parliament  regulating  the 
police  and  government  of  the  town,  dated  in  1862.  And  the  course  of  proceeding  was 
this : — A  certain  line  of  road  (to  use  an  unambiguous  word)  was  formed  by  Mr. 
Campbell  as  long  ago  apparently  as  the  year  1813,  and  marked  out  for  houses.  Certain 
houses  were  built,  and  the  line  of  road  was  carried  to  an  extent  greater  or  less,  accord- 
ing to  the  views  that  may  be  taken  of  the  original  controversy  between  the  respondents 
and  the  appellant.  But  it  is  sufficient  for  me  here  to  say  that,  regard  being  had  to  all 
the  proceedings  in  this  case,  which  has  had  the  disadvantage  of  being  complicated,  in 
the  first  place,  by  a  very  obscure  Act  of  Parliament,  and,  in  the  next  place,  by  so  very 
irregular  and  obscure  pleadings  in  the  cause,  the  only  course  now  left  to  your  Loitl- 
ships,  as  it  appears  to  me,  is  to  consider  that  the  Commissioners,  in  proceeding  to  do 
the  acts  complained  of,  were  proceeding  under  the  view  which  they  enunciated  in  the 
resolutions  which  they  came  to  upon  the  subject,  namely,  the  view  of  keeping  this 
street  as  a  private  street,  and  that  the  appellant,  in  his  original  application  for  an  inter- 
dict in  respect  of  their  proceedings,  must  be  taken  upon  the  whole  of  the  pleadings  to 
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have  acquiesced  in  the  view  of  its  being  either  a  private  street  or  no  street  at  all  (that 
was  part  of  his  statement),  and  that  the  case  must  be  regarded  as  if  it  was  an  estab- 
lished point  before  us  that  the  street  must  be  dealt  with  by  the  Commissioners,  if  at 
all,  as  a  private  street.  That  will  clear  the  way  with  reference  to  a  good  deal  of 
difficulty  which  might  otherwise  have  been  occasioned  by  the  singular  definitions  con- 
tained in  the  Act,  of  "  private "  and  *'  public  "  street,  of  which  definitions  it  is  now 
unnecessary  to  say  anything  beyond  this,  that  they  certainly  would  not  have  been  of 
any  great  assistance  in  arriving  at  a  conclusion. 

But,  however,  dealing  with  it  now  as  a  private  street,  the  act  complained  of  is  this, 
— ^that  in  proceeding  to  take  certain  steps  towards  paving  and  causewaying  and 
flagging  this  road,  the  Commissioners  did  not  give  notice  to  Mr.  Campbell  of  those  pro- 
ceedings,  pursuant  to  the  clause  in  the  Act  which  the  appellant  contends  is  the  clause 
properly  to  be  referred  to  upon  that  subject ;  and  that  therefore  their  proceedings,  being 
without  the  regular  and  proper  notice,  are  ultra  vires.  And  accordingly  he  asked,  in 
the  first  instance,  for  an  interdict,  which  the  Lord  Ordinary  accorded  to  him  in  the 
words  in  which  he  asked  for  it,  preventing  any  proceedings  either  with  Regent  Street, 
or  with  the  piece  of  land  beyond  it,  which  he  contended  formed  part  of  it,  either  by 
flagging  or  causewaying  it  pursuant  to  certain  resolutions  to  which  the  Commissioners 
had  come,-  The  Lord  Ordinary  had  thought  him  entitled  to  that  interdict.  The  Court 
of  Session,  upon  reclamation  on  the  part  of  the  respondents,  thought  differently,  and 
reversed  the  decision  of  the  Lord  Ordinary.  Three  interlocutors  are  appealed  from, 
which  altogether  produced  this  effect, — the  first  two  were  interlocutors  which  put  the 
first  two  in  the  way  of  being  tried,  the  last  was  a  final  and  con-[32}clu8ive  order 
or  interlocutor,  reversing  the  decison  of  the  Lord  Ordinary.  And  accordingly  tlie 
Commisioners  would  be  left  under  that  reversal  to  take  their  proceedings  under  the 
notices  which  they  had  given. 

Now,  the  notices  given  are  these,  and  I  will  state  them  before  proceeding  to  con- 
sider the  Act  itself,  and  how  far  the  resolutions  and  proceedings  of  the  Commissioners 
fall  within  the  powers  and  authorities  vested  in  them  by  the  Act.  It  seems  that  on 
the  11th  of  June  1863  the  Commissioners  met  and  made  the  following  minute : — "  The 
plan  and  specification  for  paving  Prince  Regent  Street  prepared  by  Mr.  Proudfoot  were 
laid  before  the  meeting,  and  the  committee  considering  that  the  said  street,  being  a 
private  street  as  defined  in  the  Act,  formed  or  laid  out,  is  not,  together  with  the  foot- 
ways thereof,  sufficiently  levelled,  pave<l,  or  causewayed  and  flagged  to  the  satisfaction 
of  the  Commissioners,  resolved  to  cause  said  street,  and  the  footways  thereof,  to  be 
freed  from  obstruction,  and  paved  or  causewayed,  and  flagged  and  channelled,  according 
to  said  plan ;  and  the  clerk  was  directed  to  give  the  statutory  notice  in  terms  of  the 
Act  with  referlence  thereto."  The  minute  of  17th  of  July  1863  then  follows, —"  The 
clerk  stated  that  the  following  notice  had  been  duly  put  up  of  the  date  it  bears,  in 
terms  of  the  Police  Act : — '  Burgh  of-  Leith, — Whereas  Prince  Regent  Street,  North 
Leith,  being  a  private  street  as  defined  in  the  General  Police  and  Improvement 
(Scotland)  Act^  1862,  formed  or  laid  out  at  the  adoption  of  said  Act  by  the  Magis- 
trates and  Council  of  the  said  Burgh,  is  not,  together  with  the  footways  thereof, 
sufficiently  levelled,' "  &c. — (I  do  not  read  all  the  words) — "  *  Notice  is  hereby  given, 
that  it  is  the  intention  of  the  said  Commissioners  to  cause  said  street  and  the  footways 
thereof  to  be  freed  from  obstructions  and  to  be  properly  levelled,' "  and  so  on,  in  the 
words  that  I  read  before  from  their  former  resolution,  "  '  according  to  a  plan  thereof, 
to  which  reference  is  hereby  made ;  which  plan  may  be  seen  within  the  Town  Hall, 
Constitution  Street,  Leith;  and  notice  is  further  given,  that  on  the  17th  day  of  July 
next,  at  11  o'clock  forenoon,  within  the  Town  Hall  aforesaid,  all  parties  interested  in 
such  intended  work  will  be  heard  thereupon  by  the  Commissioners,'"  and  then,  no 
person  appearing  to  be  heard  in  regard  to  it,  the  meeting  agreed  to  proceed  with  the 
work,  and  ordered  its  execution. 

Tliose  notices  were  put. up  at  the  one  end  of  the  street,  and  at  the  other  end  of  the 
streetb  There  is  some  complaint,  which  we  have  not  any  of  us  thought  material  to 
consider,  with  reference  to  whether  one  of  these  notices  was  in  a  sufficiently  con- 
spicuous place.  But  the  notices  were  put  up  at  one  end  of  the  street  and  at  the  other 
end  of  the  street,  and  were  therefore  obviously  intended  to  be  notices  put  up  in 
compliance  with  the  394th  section  of  the  Act,  which  directs  such  notices  to  be  given. 
There  are  no  parts  of  the  Act  which  require  notices  to  be  given  otherwise  than  either 
by  the  394th  or  the  397th  section  of  the  Act.     And  the  question  is,  whether  this, 
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being  a  private  street,  a  notice  purporting,  as  this  evidently  does  purport  to  be,  a 
notice  under  the  394th  section,  is  sufficient  ? 

Now,  in  the  Court  below,  it  seems  to  have  been  thought  either  that  this  notice  under 
the  394th  section  might  be  deemed  to  be  sufficient,  or  (which  I  think  appears  rather  to 
have  been  the  view  taken  by  the  learned  Judges)  that  in  regard  to  this  particular 
private  street  notice  would  not  be  requisite  under  the  397th  section  of  the  Act ;  and  it 
therefore  becomes  necessary  to  consider  in  what  respect  notices  are  necessaiy  before 
proceedings  of  this  character  can  be  taken,  namely,  proceedings  to  level  and  to  pave  a 
private  street,  and  to  charge  the  expense  of  that  improvement  upon  the  persons  wlio 
own  the  property  along  the  length  of  that  private  street,  and  to  charge  that  in  the 
manner  in  which  it  is  proposed  to  be  charged  by  the  provisions  of  the  Act  to  which  I 
shall  presently  refer,  namely,  the  150th  and  following  sections,  so  as  to  comply  in  effect 
with  all  that  the  Act  requires  to  be  done  in  order  to  give  due  notice  to  the  persons 
charged. 

Now,  the  150th  section  of  the  Act  is  that  section  under  this  action  of  the  Com-, 
missioners  was  first  contemplated.  It  is  that  section,  and  that  alone,  which  gives  them 
the  power  of  dealing  with  this  street  as  a  private  street  in  the  manner  proposed,  and 
that  and  the  following  section  indicate  the  consequences  which  would  flow  from  that 
section  being  so  acted  upon  by  the  respondents.  [33]  The  150th  section  states  this : — 
"Whereas  it  would  conduce  to  the  convenience  of  the  inhabitants,  and  be  for  the 
public  advantage,  if  provision  were  made  for  the  levelling,  paving,  or  causewaying  and 
flagging  of  streets  which  have  been  laid  out  and  formed  by  persons  who  have  neglected 
to  have  the  same  properly  levelled,  paved,  or  causewayed  and  flagged ;  and  for  prevent- 
ing such  inconveniences  ij^  future,  he  it  therefore  enacted,  that  where  any  private  street 
or  part  of  a  street  is,  at  the  adoption  of  this  Act,  formed  or  laid  out,  or  shall  at  any 
time  hereafter  be  formed  or  laid  out,  and  is  not,  together  with  the  footways  thereof, 
sufficiently  levelled,  paved,  or  causewayed  and  flagged  to  the  satisfaction  of  the  Com- 
missioners, it  shall  be  lawful  for  the  Commissioners,  to  cause  any  such  street,  or  part  of 
a  street,  and  the  footways  thereof,  to  be  freed  from  obstructions,  and  to  be  properly 
levelled,  paved,  or  causewayed,  and  flagged  and  channelled  in  such  a  way  and  with 
such  materials  as  to  them  shall  seem  most  expedient ;  and  no  such  street  shall  be  con- 
sidered to  have  been  sufficiently  paved  or  causewayed  and  flagged  unless  the  same  shall 
be  completed  with  kerb-stones  and  gutters  to  the  satisfaction  of  the  Commissioners." 
By  that  section,  therefore,  if  they  are  dissatisfied  with  the  state  of  a  private  street, 
they  are  authorised  to  put  it  into  a  satisfactory  state,  and  this  with  or  without  the 
approbation  or  consent  of  the  proprietore  of  the  street 

Then  the  151st  section  says: — "The  whole  of  the  costs,  charges,  and  expenses 
incurred  by  the  Commissioners  in  respect  of  private  streets  shall  be  paid  and  reim- 
bursed to  them  by  the  owners  of  the  lands  or  premises  fronting  or  abutting  on  each 
Htreet,  in  proportion  to  the  extent  of  their  respective  premises  fronting  or  abutting  on 
such  street,  as  the  same  shall  be  ascertained  and  fixed  by  the  Commissioners  or  their 
surveyor."  Then  the  Act  proceeds  to  give  further  directions,  which  1  think  are  not 
material  to  be  considered.  And  the  154th  section  provides  that,  when  this  has  once 
been  done,  "  it  shall  be  lawful  for  the  Commissioners  to  declare  "  such  a  street  "  to  be 
a  street  as  defined  in  the  Act,"  which  means  a  public  street,  "  and  for  ever  afterwards 
vested  in  the  Commissioners,  and  shall,  with  the  exception  of  the  footway,  be  levelled 
and  repairable  by  the  Commissioners." 

Now,  that  being  done,  and  the  expenses  having  been  charged  upon  the  "  owners  of 
the  land  or  premises  fronting  or  abutting  on  the  street  in  proportion  to  the  extent  of 
their  respective  premises,"  the  question  arises,  by  what  means  shall  that  be  done, 
and  by  what  species  of  rate  it  is  necessary  that  that  shall  be  done  ?  Of  course,  if  there 
be  one  single  proprietor  of  the  whole  length  of  street,  it  would  be  improper  to  call  any 
species  of  demand  upon  him  by  the  name  of  "  rate."  It  would  properly  be  a  demand 
to  be  recovered  in  such  a  suitable  proceeding  as  the  Act  might  auUiorise,  or  as  might 
otherwise  be  competent  to  the  Commissioners,  and  would  be  recoverable  in  damages 
like  any  other  legal  demand  against  any  other  individual.  Of  course,  when  you  come 
to  the  case  of  several  persons  becoming  chargeable  as  they  are  here  described  by  the 
151st  section,  "the  owners  of  the  lands  or  premises  fronting  or  abutting  on  each 
street,"  then  it  is  necessary  that  something  more  in  the  character  of  a  rate  should  be 
introduced.  And  accordingly,  in  looking  into  the  clauses  of  the  Act  one  does  find 
provision,  as  it  appears  to  me,  for  a  proceeding  of  this  description,  and  for  the  mode  of 
assessing  the  proper  payment  to  be  made  for  a  work  of  this  kind. 
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In  section  103  the  Act  tells  us  what  are  private  improvements,  and  what  is  to  be 
done  in  respect  of  the  payment  for  such  private  improvements.  The  103d  section 
sajs : — "  Where  by  the  provisions  of  this  Act  the  owner  or  occupier,  as  the  case  may 
be,  of  any  premises  is  directed  or  fails  to  do  any  work,  matter,  or  thing  in  relation 
to  the  same,  and  the  work,  through  the  failure  or  delay  of  the  owner  or  occupier 
to  execute  it,  shall  be  done  by  the  Commissioners,  or  where  expenses  arc  in- 
curred by  the  Commissioners  for  or  in  respect  of  any  premises,  in  order  to  carry  out 
the  provisions  of  this  Act,  the  Commissioners  shall  charge,  the  owner  or  occupier  of  the 
premises  with  the  said  expenses  or  special  rate  therefor,  over  and  above  any  other  assess- 
ments or  rates  to  which  such  owner  or  occupier  may  be  liable  under  this  Act ;  and 
such  expenses  or  special  rate  shall,  for  the  purposes  of  this  Act,  be  called  the  '  Private 
Improvement  Assessment.'" 

Now,  pausing  here,  I  think  it  appears  sufficiently  plain,  in  considering  those 
[34]  clauses  which  I  have  just  read,  namely,  the  150th  and  the  151st,  that  the  150th 
is  speaking  of  an  act  which  has  been  neglected  by  the  owners,  which  the  owners  ought 
to  have  done,  but  have  not  done,  namely,  paving  and  levelling  and  flagging  the  road 
which  they  have  for  their  own  purposes  made  in  front  of  their  property — the  section 
is  speaking  of  an  act  which  they  have  neglected  or  failed  to  do,  and  which  therefore 
may  be  done  by  the  Commissioners,  as  the  section  duly  provides.  It  is,  therefore, 
precisely  within  the  words  of  this  103d  section,  an  act  which  the  owner  has  failed  to 
do,  and  which  the  Commissioners  are  empowered  to  do;  and  where  expenses  are 
incurred  in  respect  of  this  provision  under  the  103d  section,  in  that  case,  as  appears 
clearly  by  the  15l8t  section,  expense  must  be  incurred  by  the  Commissioners  in  doing 
that  act  which  the  owner  has  neglected  or  failed  to  do ;  and,  therefore,  it  ap|)ears  to 
me  that  this  is  a  case  which  falls  precisely  within  the  very  words  of  the  151st  section, 
as  well  as  within  its  spirit — and  an  act  which  they  may  deal  with  by  making  a  demand 
on  the  owner,  if  there  be  but  one,  or  by  making  a  rate,  if  there  be  more  owners  than 
one— for  the  words  are  very  express,  "  they  shall  charge  the  owner  or  occupier  of  the 
premises  with  the  said  expenses  or  special  rates  thereof.'' 

Now,  it  was  argued  before  us  that  this  103d  clause  had  reference  merely  to  certain 
acts  which  might  be  done  by  the  Commissioners  with  regard  to  individuals,  or  single 
owners,  who  might  not  have  properly  introduced  water  into  their  houses  in  such  manner 
as  would  be  desirable  for  the  health  of  the  town,  and  who  might,  therefore,  require  to 
have  communication  made  with  the  main  water-pipe;  and  that  if  they  neglected  to 
make  it,  the  Commissioners  were  authorised  to  make  it,  and  to  charge  them  with  the 
expenses,  and  other  acts  of  a  similar  character.  I  give  that  one  as  a  specimen.  There 
are  many  others  in  the  subsequent  part  of  the  Act,  which  I  need  not  specially  refer 
ta  It  was  said  that  that  would  be  an  instance  of  a  private  improvement  assessment ; 
but  that  in  this  case  the  paving  and  flagging  of  this  private  road,  and  charging  it  upon 
the  owners  of  the  land  in  proportion  to  the  space  they  occupied  along  the  road,  would 
not  be  what  might  be  properly  called  a  private  improvement  assessment.  Certainly 
the  learned  counsel  who  argued  this  point  felt  considerable  difficulty,  and  candidly 
avowed  it  in  finding  himself  embarrassed  with  the  words  **  special  rate,"  and  also  in 
finding  himself  embarrassed  with  the  words  "private  improvement  assessment."  It 
is  one  thing  to  charge  a  single  owner  or  occupier  with  the  expense,  which  may  be  done 
nnder  the  103d  section,  but  it  is  a  diiferent  thing,  where  there  are  more  occupiers  than 
one,  to  charge  them  in  the  manner  required  by  the  Act,  so  as  to  throw  the  burden 
properly  and  rateably  upon  the  persons  who  are  to  be  affected  by  it.  In  the  latter 
ease  the  Act  terms  it  a  "private  improvement  assessment." 

Now,  there  is  a  schedule  at  the  end  of  the  Act,  schedule  £,  and  all  the  rates  which 
are  leviable  under  the  Act  are  directed  to  be  put  into  the  schedule  in  the  form  there 
mentioned,  with  the  exception  of  one  distinct  rate,  to  which  I  shall  have  to  make 
reference  presently;  but  the  other  rates  are  directed  to  be  inserted  in  this  way — 
''Description  of  Objects — General  Sewer  Rates,  or  Special  Sewer  Rates,  and  Private 
Improvement  Assessment."  Then  the  whole  is  carried  out.  The  description  of  the 
objects,  the  names  of  the  owners  and  occupiei-s,  and  the  dates  at  which  the  rate  is  to 
he  payable,  are  all  given ;  and  all  these  qualifications  and  directions  as  to  the  rates  are 
applinble  to  a  private  improvement  assessment  exactly  in  the  same  manner  as  they 
are  applicable  to  a  general  sewer  rate,  or  to  a  special  rate ;  and  the  Act  evidently 
contemplates  one  general  and  complete  process  of  rating. 

Then,  that  beinj  so,  we  find  here  for  what  purposes  a  private  improvement  assess- 
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ment  rate  may  be  made,  namely,  in  a  case  where  the  neglect  of  the  owner  has  thrown 
some  obligation  or  duty  upon  the  Commissioners  which  they  have  to  perform,  and 
where  consequently  they  have  incurred  expense  in  so  performing  it.  That  will  con- 
stitute a  private  improvement  assessment ;  and  it  appears  to  me  that  beyond  all  doubt 
this  which  the  Commissioners  are  now  purporting  to  do  in  the  case  before  us,  namely, 
to  repair  a  private  road  which  the  owner  has  neglected  to  repair,  and  to  expend  money 
in  order  to  make  that  reparation,  would  involve  the  necessity  of  assessing  the  ownerst, 
as  directed  by  the  15l8t  [35]  section ;  and  as  there  were  more  owners  than  one,  then 
it  would  clearly  not  be  a  sum  to  be  recovered  from  one  individual,  but  would  be  a 
private  improvement  assessment. 

!Now,  the  greater  part  of  the  argument  on  the  part  of  the  learned  counsel  who 
argued  this  case  on  behalf  of  the  respondents  was  this :  Inasmuch  as  he  was  driven  of 
course  to  acknowledge  that  something  must  be  understood  to  be  meant  by  "  private 
improvement  assessment,"  he  pointed  out  that  in  cases  where  individuals  had  neglected 
to  lay  in  water  or  to  make  other  improvements  which  are  required,  the  Commissioners 
are  empowered  to  do  it  at  their  expense — he  was  driven  to  contend  that  the  103d 
section  applies  to  an  improvement  of  that  character — that  is  to  say,  in  other  words, 
that  a  notice  must  be  given  in  respect  of  a  work  of  a  comparatively  trifling  expense, 
Quch  as  the  inserti]!kg  of  a  service  pipe  to  the  main  pipe,  and  yet  that,  on  the  other  hand, 
when  the  expense  of  flagging  and  piping  a  whole  street  is  to  be  carried  into  efiect  at  the 
expense  of  the  inhabitants,  they  are  not  entitled  to  a  notice  in  respect  of  the  work  to 
be  so  done,  or  that,  if  entitled  at  all,  they  are  only  entitled  under  section  394.  For 
reasons  to  be  presently  given,  it  appears  to  me  that  section  394  has  no  application 
whatever  to  such  a  subject.  The  consequence  therefore  would  be,  that  where  a  large 
charge  was  to  be  incurred,  and  many  persons  would  be  effected  by  it,  they  would  have 
no  notice  whatever,  although  for  a  comparatively  unimportant  matter,  at  a  trifling 
expense,  due  notice  would  have  to  be  given. 

The  397th  section  says  this  : — "  And  in  respect  to  appeal  as  to  all  other  matters 
and  things  which  the  Commissioners  are,  by  the  police  provisions  of  this  Act,  em- 
powered to  do,  or  to  perform,  or  to  authorise  to  be  done  or  performed,  and  the  cost 
attending  which  falls  by  this  Act  to  be  provided  for  by  way  of  private  improvement 
assessment,  the  Commissioners  shall,  where  not  otherwise  hereby  directed,  give  notice 
of  their  intention  to  do  or  perform,  or  to  authorise  to  be  done  or  performed,  such  matter 
or  thing,  either  by  public  advertisement  in  some  newspaper  circulating  in  the  burgh,  or 
in  the  county  in  which  the  burgh  is  situated,  or  by  posting  hand-bills  in  conspicuous 
places  in  the  burgh,  or  by  notice  in  writing,  to  be  transmitted  through  the  post-office 
or  delivered  personally,  or  at  their  dwelling-houses,  to  the  individuals  having  interest, 
as  the  Commissioners  shall  think  proper  " ;  and  upon  these  notices  being  given,  and  upon 
that  condition  alone,  they  are  entitled  to  act. 

These  provisions  are  very  reasonable  with  reference  to  a  variety  of  charges  which 
might  be  incurred  with  regard  to  "  private  improvement  assessments."  If  it  be  a  case 
of  an  act  affecting  a  single  individual,  or  possibly  a  case  in  which  only  two  or  throe 
persons  are  concerned,  it  might  well  be  that  a  notice  left  at  theiif  dwelling-houses  would 
be  the  most  proper  and  suitable  mode  of  proceeding.  If  it  affects  a  long  line  of  street 
(and  this  appears  to  be  a  somewhat  long  line  of  street)  they  would  probably  think  it 
desirable  to  give  some  more  extensive  notice,  some  notice  which  would  be  more  secure 
of  reaching  the  proprietors,  who  might  be  persons  living  at  a  distance, — they  would 
give  some  more  diffused  and  general  notice.  But  it  is  unnecessary  to  consider  the 
character  of  the  notice  here,  because  the  Court  below  has  conclusively  stated  its  opinion 
(in  which  I  entirely  concur)  that  nothing  approaching  to  a  notice  required  by  this 
section  has  been  given  at  all.  And  that,  I  think,  is  scarcely  disputed  by  the  learned 
counsel  for  the  respondents.  If  such  notice  be  necessary,  none  such  has  been  given. 
Accordingly,  if  I  am  right  in  saying  that  this  improvement  is  a  proper  subject-matter 
for  a  private  improvement  assessment,  and  if  the  397th  section  accordingly  applies  to  it, 
the  decision  of  the  Court  below  cannot  be  sustained. 

That  decision,  however,  has  been  attempted  to  be  sustained  in  two  ways ;  one  by 
saying  that  this  section  has  no  reference  at  all  to  the  matter  in  question,  inasmuch  as 
the  work  to  be  done  is  not  work  falling  within  the  description  of  a  "  private  improve- 
ment assessment,"  and  that  if  the  character  of  the  assessment  be  not  the  ordinary 
assessment  under  the  Act,  it  falls  more  readily,  it  is  said,  under  the  head  of  a  district 
assessment — treating  this  single  street  in  this  particular  case  as  being  a  district  within 
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the  meaning  of  the  Act — and  that,  as  regards  district  assessments,  no  special  notices 
appear  to  be  directed. 

[36]  ^ow,  with  regard  to  district  assessments,  they  seem  to  have  been  made  mainly 
with  reference  to  the  construction  of  sewers.  I  do  not  say  that  they  might  not  apply 
to  other  purposes  also  on  account  of  the  definition  in  the  Act,  which,  like  many  other 
definitions  in  the  Act,  is  not  by  any  means  very  clear  and  precise  when  applied  to 
other  clauses  of  the  Act.  The  definition  in  the  Act  of  a  district  assessment  tells  us 
this: — ''The  expression  'district  assessment'  shall  mean  any  assessment  or  charge 
(other  than  a  private  improvement)  which  is  confined  only  to  a  portion  or  district  of 
any  burgh."  So  far,  therefore,  it  would  be  just  to  say  that  if  this  which  I  have  been 
considering  is  not  a  private  improvement  assessment  it  would  be  included  under  that 
head  of  "district  assessment,"  because  district  assessment  seems  to  take  in  everything 
else  which  does  not  extend  to  the  whole  burgh.  But  the  intent  of  a  ''  district  assess- 
ment "  seems  to  have  been  of  a  very  different  character.  It  seems  to  have  had  reference 
to  assessments  made  under  the  power  of  levying  sewer  rates.  These  powers  are  con- 
tained in  the  98th  and  following  clauses,  the  98th  section  expressly  directing  that 
there  shall  be  assessments  in  respect  of  the  "  said  special  sewer  rate  and  general  sewer 
rate  hereby  authorised  to  be  levied  on  the  owners  of  all  lands  or  premises  within  the 
bui^h,  or  within  separate  and  distinct  districts."  .  .  .  *'And  in  every  case  in 
which  the  Commissioners  shall  see  fit  to  make  the  said  assessments  or  either  of  them, 
on  separate  and  distinct  districts,  they  shall  cause  every  such  district  to  be  described 
and  defined  as  hereinafter  provided."  Here,  I  believe,  in  common  with  one  of  your 
Lordships,  I  was  under  the  misapprehension  of  thinking  that  a  fresh  difficulty  had 
arisen,  because  one  did  not  find  for  a  long  time  any  account  of  how  it  was  provided 
that  districts  were  to  be  made.  But  if  we  proceed  to  the  185th  section,  which  is 
certainly  far  apart  from  this  one  (being  nearly  ninety  clauses  forward),  one  does  find 
how  districts  were  to  be  made ;  and  I  cannot  but  think  that  these  districts,  and  district 
assessments,  were  mainly  intended  with  respect  to  the  sewerage  of  the  several  particular 
districts  of  the  town,  so  that  those  rates  should  be  made  for  the  several  particular 
districts  into  which,  in  respect  of  those  rates,  the  town  should  be  mapped  out,  instead 
of  the  rates  being  made  over  the  whole  town.  However,  there  is  the  definition,  and  I 
am  obliged  to  say  that  it  appears  to  me  to  be  necessary  that  I  should  be  satisfied  that 
the  rate  in  question  is  a  private  improvement  assessment  rate.  If  it  were  not  so,  it 
might  possibly  fall  under  the  head  of  a  district  assessment. 

But  nQW  I  come  to  the  second  argument  in  support  of  the  decision  of  the  Court 
below,  which  is  this,  that  the  394th  section  would  be  sufficient  to  justify  the  notice 
which  has  been  given,  if  any  notice  be  required.  Now,  really,  that  appears  to  me 
entirely  incapable,  I  had  almost  said  of  argument,  but  certainly  incapable  of  being 
snstained  upon  any  sound  basis;  because  section  394  is  simply  this,  that  "before 
fixing  the  level  of  any  street  which  has  not  been  heretofore  levelled  or  paved,  and 
before  making  any  sewer  where  none  was  before,  or  altering  the  course  or  level  of,  or 
abandoning  or  stopping  any  sewer,  the  Commissioners  shall  give  notice  of  their  intention 
by  posting  a  printed  or  written  notice  in  a  conspicuous  place  at  each  end  of  every  such 
street  through  or  in  which  such  work  is  to  -be  undertaken."  Now,  there  is,  no  doubt, 
involved  in  the  levelling  of  a  street  something  which  is  connected  with  fixing  the  level, 
and  in  that  sense,  and  in  that  sense  only,  I  suppose  the  Commissioners  would  say  that 
thej  thought  it  necessary  that  they  should  give  some  notice  under  the  394th  section. 
But  if  that  be  so,  there  is  a  great  deal  more  that  is  required  to  be  done  in  this  c^ise. 
There  is  not  only  the  levelling,  which,  of  course,  would  be  a  comparatively  small  part 
of  the  expense,  but  there  is  the  flagging  and  paving,  and  the  whole  proceeding  connected 
with  the  making  of  the  road  which  is  to  be  done,  and  which,  under  the  151st  section, 
i«  to  he  charged  upon  the  inhabitants.  And  therefore,  if  this  be  an  improvement 
assessment^  a  notice  merely  under  the  394th  section  would  be  of  no  avail  whatever. 
That  notice  is,  of  course,  a  very  proper  notice  to  be  given  when  the  level  has  not  been 
fixed  with  respect  to  the  advantage  or  disadvantage  of  the  owners  of  the  houses  on  each 
«ide  of  the  street,  by  reason  of  the  level  being  either  raised  too  high  or  sunk  too  low 
for  the  convenience  of  the  houses  when  built,  but  it  is  a  notice  which  can  have  no 
effect  [37]  whatever  with  reference  to  the  very  material  and  serious  expense  of  paving 
and  flagging  the  streets. 

It  is  for  these  reasons,  my  Lords,  that  I  have  come  to  the  conclusion  that  the  rate 
is  a  general  improvement  assessment  rate,  and  that  for  that  purpose  the  notice  required 
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by  the  397th  section  should  have  been  given.     But  it  would  be  improper  not  to  notice 
such  observations  bearing  upon  this  subject  which  were  made  by  the  learned  Judges  in 
the  Court  below,  therefore  I  will  just  for  a  moment  notice  the  remarks  of  the  Lord 
Justice-Clerk.     He  says, — "  That  is  the  notice  which  the  suspender  says  should  have 
been  given  in  this  case,  and  which  it  is  admitted  as  matter  of  fact  was  not  given.     But 
then  it  is  to  be  observed  that  this  section  applies  only  to  matters  done  by  the  Com- 
missioners, the  cost  of  which  falls  to  be  provided  for  '  by  way  of  private  improvement 
assessment.'     If,  then,  the  matter  which  the  respondents  here  proceeded  to  do  under 
the  150th  section  is  not  a  matter  of  that  kind,  the  397th  section  does  not  apply,  notices 
under  that  section  do  not  require  to  be  given,  and  the  objection  fails.     Then,  is  this  a 
matter  the  expense  of  which  falls  to  be  provided  for  in  the  way  pointed  out  in  the 
397th  section  ?    The  first  thing  to  be  considered  is,  in  what  way  the  expense  of  matters 
undertaken  under  the  150th  section  is  to  be  provided  for?    That  is  very  clearly  set 
forth  in  the  151st  section,  which  provides  that  'the  whole  of  the  costs,  charges,  and 
expenses  incurred  by  the  Commissioners  in  respect  of  private  streets  shall  be  paid  and 
reimbursed  to  them  by  the  owners  of  the  lands  or  premises  fronting  or  abutting  on 
each  street,  in  proportion  to  the  extent  of  their  respective  premises.'     From  this  it 
appears  that  the  great  principle  of  providing  for  the  expense  of  a  private  street  is,  that 
it  shall  be  apportioned  among  the  owners  of  the  respective  premises  fronting  or  abutting 
on  th^  street.     Now,  what  kind  of  assessment  is  that?     Speaking  generally,  there  are 
three  kinds  of  assessment  under  this  Act.     First,  there  is  what  liiay  be  called  the 
general  assessment  over  the  whole  burgh,  of  which  it  is  not  necessary  to  say  anything^ 
at  present.     But  then  there  is  another,  which  is  called  the  district  assessment;  and 
while  the  interpretation  clause  does  not  give  us  any  explanation  of  the  general  assess- 
ment, it  tells  us  that  the  expression  '  district  assessment '  sl^all  mean  any  assessment  or 
charge  (other  than  a  *  private  improvement  assessment  * )  which  is  confined  only  to  a 
portion  or  district  of  any  burgh.'     Now,  certainly,  when  Commissioners  proceed  ta 
improve  a  private  street — an  operation  which  may  cost  a  good  deal  of  money — and  lay 
the  assessment  on  each  house  fronting  the  street,  that  does  look  very  like  a  district 
assessment     But  then  we  must  look  to  the  limiting  words,  and  endeavour  to  ascertain 
what  is  a  'private  improvement  assessment.'    The  interpretation  clause  does  not  give 
us  much  information.     It  simply  says  that  the  expression  '  shall  mean  any  assessment 
or  charge  on  any  person  for  private  improvement  expenses  under  this  Act.'     But, 
fortunately,  we  have  in  a  different  part  of  the  Act  a  very  distinct  explanation  of  this 
matter."    His  Lordship  then  refers  to  the  103d  section,  which  I  have  already  read,  and 
he  says, — "Observe  what  is  the  subject-matter  of  this  clause.     It  is,  that  when  an 
owner  or  occupier  is  ordered  to  do  a  piece  of  work  in  relation  to  his  premises,  and  fails 
to  do  it,  and  the  Commissioners  do  it  for  him,  the  Commissioners  are  to  charge  the 
owner  or  occupier  with  the  expense."     Now,  the  learned  counsel  for  the  appellant 
made  a  very  just  observation  upon  that,  that  his  Lordship  there  reads  the  section  not 
exactly  as  it  is  written,  he  reads  it  as  if  it  were  "  when  an  owner  or  occupier  is  ordered 
to  do  a  work,  and  fails  to  do  it."    That  is  not  what  the  clause  says.     It  is,  when  he 
"  is  ordered  to  do  a  work,  or  fails  to  do  it.".    It  is  in  the  disjunctive  "  or "  when  he 
fails  to  do  the  work,  and  the  Commissioners  have  to  do  it  for  him.     In  this  case  it  may 
well  be  that  there  has  not  been  a  distinct  order  upon  Mr.  Campbell  to  do  the  work 
which  he  has  disobeyed,  and  it  has  therefore  fallen  upon  the  Commissioners  to  do  it, 
but  there  has  been  a  distinct  neglect  on  the  part  of  Mr.  Campbell,  and  other  persons 
interested  in  this  property,  to  flag  and  pave  the  street,  and  it  has  fallen  upon  the 
Commissioners  to  do  that  under  the  1 50th  section  of  the  Act.     He  clearly,  therefore,  is 
in  the  position  of  one  who,  though  he  may  not  have  been  ordered  to  do  it  and  failed,  is 
in  the  position  of  one  who  has  failed  to  do  it,  and  it  has  to  be  done  by  the  Com- 
missioners. 

[38]  Then  the  Lord  Justice-Clerk  s«ays, — "  There  is  not  a  word  here  as  to  apportion- 
ment. The  assessment  authorised  is  one  upon  individuals."  But  it  is  upon  individuals 
in  a  certain  rateable  proportion,  according  to  the  certain  rated  amount  of  property  they 
occupy.  It  is  therefore  a  matter  properly  assessable.  And  it  appears  to  me  plainly  to 
fall  within  the  very  words  of  the  103d  section,  which  directs  what  shall  be  a  private 
improvement  assessment, — distinctly  pointing  out,  as  it  seems  to  me,  the  two  cases  of 
there  being  either  a  single  owner  or  occupier,  or,  if  you  have  to  read  the  words  "  owners 
and  occupiers  "  in  the  plural,  where  it  comprises  many,  then  it  is  to  be  by  assessment. 
Of  course  the  question  of  assessment  does  not  arise  until  you  have  more  than  one  person 
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interested.  You  do  not  talk  of  an  assessment  upon  a  single  individual;  but  where 
there  are  many,  then  the  assessment,  as  a  private  improvement  assessment,  has  to  be 
provided  for.  I  believe  the  other  learned  Judges  took  much  the  same  view  of  the  Act, 
although  one  of  them  does  say  that,  in  construing  the  394th  section  in  any  possible 
vay  to  authorise  acts  of  this  description  to  be  done  under  the  notice  which  was  here 
given,  he  is  offering  some  degree  of  violence  to  the  words  of  the  clause.  It  appears  to 
me  that  no  reasonable  construction  put  upon  that  clause  can  justify  what  has  been  done 
under  the  provisions  of  the  Act ;  and  that  in  truth,  therefore,  the  proper  notice  not 
having  been  given,  the  proceedings  of  the  Commissioners  were  irregular. 

I  ought,  perhaps,  just  to  notice  one  point  which  was  raised  by  Mr.  Jessel  as  to  the 
fiew  which  your  Lordships  have  taken  in  not  allowing  the  counsel  for  the  appellant  to 
go  into  the  question  of  its  being  a  public  street.  The  view  which  he  suggested  was, 
that  the  appellant  was  in  a  condition  in  which  he  must  fail  entirely  if  it  should  turn 
oat  that  the  road  was  a  public  road ;  because  then  he  would  have  no  right  to  interfere 
with  any  proceedings  on  the  part  of  the  Commissioners.  I  do  not  think  that  that  view 
of  the  case  is  correct.  Whether  it  be  a  public  road  or  a  private  road,  the  Commis- 
sioners are  affecting  to  do  this  under  a  notice  in  which  they  announce  that  it  is  a 
private  road,  and  that  they  intend  to  proceed  under  that  notice.  The  case,  therefore,  is 
one  of  an  ordinary  class,  with  which  we  have  had  a  good  deal  to  do  in  the  course  of 
the  decisions  which  have  taken  place  with  respect  to  the  powers  of  public  companies  or 
pablic  bodies.  We  have  public  bodies  entrusted  with  the  execution  of  a  duty  in- 
volving on  their  part  large  powers,  which  powers  may  affect  most  seriously  the  interests 
of  those  who  are  subject  to  their  jurisdiction.  In  ail  matters  regarding  their  jurisdic- 
tion they  are,  of  course,  allowed  to  exercise  those  powers  according  to  their  judgment 
and  discretion ;  but  in  all  cases  where  they  exceed  those  powers  they  are  immediately 
arrested  by  interdict  or  by  injunction,  as  the  case  may  be,  according  to  whether  it  is  in 
England  or  in  Scotland,  it  not  being  a  sufficient  answer  on  their  part  to  say,  "you  will 
have  your  remedy  at  law  if  the  powers  are  exceeded.''  But  the  Courts  will  hold  a 
strict  hand  over  those  to  whom  the  Legislature  has  entrusted  such  powers,  in  order  to 
take  care  that  no  injury  is  done  by  the  extravagant  assertion  of  them. 

Therefore  I  submit  to  your  Lordships  the  propriety  of  coming  to  this  conclusion  in 
the  present  case,  that  there  shall  be  a  declaration  that  it  appears  to  this  House  that  the 
notice  given  by  the  Commissioners  in  respect  of  the  improvements  contemplated  by 
them  ought  to  have  been  a  notice  in  conformity  with  the  requisitions  of  the  397th 
section  of  the  Act  of  1862,  but  that  the  notice  actually  given  by  them  was  not  such  a 
notice;  and  on  this  ground  reverse  the  interlocutors  of  the  Court  of  Session  appealed 
from,  and  affirm  so  much  of  the  interlocutor  of  the  Lord  Ordinary  as  interdicts  the 
respondents  from  acting  upon  or  carrying  into  execution  the  resolution  of  the  Commis- 
sioners embodied  in  the  minutes  of  the  11th  of  June  and  17th  of  July  1863 ;  and  that 
there  should  be  no  expenses  in  respect  of  this  appeal  to  either  party,  or  in  the  Court  of 
Session,  regard  being  had  to  this,  that  both  parties  have  been  in  the  wrong,  the  one  no 
doubt  substantially  in  the  wrong  (that  is  the  respondents),  in  respect  of  their  attempt 
to  do  the  acts  complained  of  without  due  notice ;  but  a  vast  amount  of  confusion  having 
heen  introduced  into  this  case  by  the  appellant  having  been  also  clearly  in  the  wrong  as 
r^rds  a  considerable  portion  of  the  case  which  he  made  on  his  original  application  for 
the  interference  and  assistance  of  the  Court. 

[39]  My  Lords,  I  cannot  entirely  part  with  this  case  without  saying  how  deeply  I 
regret  that  a  litigation  of  this  kind  should  have  been  carried  on  now  for  about  six  years 
ind  a  half,  in  which  all  parties  seem  to  have  been  litigating  on  points  of  a  very  small 
character ;  because  this  whole  question  of  whether  or  not  the  notice  was  a  due  notice 
was  one  which  might  easily  have  been  avoided  and  cured,  on  the  part  of  the  re- 
spondents, if  there  had  been  only  a  reasonable  compliance  with  the  suggestion  which 
was  made  as  to  the  propriety  of  giving  another  notice,  which  could  in  no  way  have 
damaged  or  interfered  with  the  powers  which  they  might  have  been  called  upon  to 
exercise ;  and,  on  the  other  hand,  this  litigation  might  have  been  properly  brought  to  a 
dose  much  more  quickly  if  the  appellant,  the  pursuer,  had  clearly  and  distinctly 
ssoertained  the  exact  right  and  position  which  he  was  entitled  to  claim,  and  had 
bnmght  that  before  the  Commissioners,  instead  of  causing,  as  he  unfortunately  has 
caused,  considerable  additional  trouble  and  waste  of  time  by  raising  claims  of  a  different 
character  from  those  ultimately  produced  before  the  Court, — thereby  preventing  that 
reasonable  course  of  things  which  might,  in  the  course  of  as  many  days  perhaps  as  this 
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case  has  occupied  years,  have  settled  the  whole  matter.  Therefore  I  humbly  move 
your  Lordships  that  the  interlocutor  of  the  Court  below  be  reversed,  with  the  declara- 
tion I  have  proposed. 

Lord  Chklmbford  concurred. 

Lord  Wkstbury. — My  Lords,  I  entirely  concur.  The  appellant  argued  that  this 
was  a  public  street.  That  was  not  consistent  with  the  pleadings.  As  against  the 
Commissioners  he  is  estopped  from  denying  that  it  is  a  private  street.  With  regard 
to  the  rate  for  contemplated  improvement,  I  think  your  Lordships  are  of  opinion  that  it 
should  be  a  private  improvement  rate,  and  therefore  the  case  comes  within  the  397th 
section ;  and  my  noble  and  learned  friend  on  the  woolsack  has  conclusively  shewn  that 
the  notice  given  was  not  in  conformity  with  the  provisions  of  that  section.  On  that 
ground,  and  on  no  other,  your  Lordships  are  disposed  to  reverse  the  interlocutors  of  the 
Court  of  Session,  and  to  affirm  a  portion  of  the  Lord  Ordinary's  order.  I  regret  very 
much  that  the  ratepayers  will  have  to  pay  the  expenses  of  a  most  impardonable  and 
improper  litigation. 

Lord  Colonsay. — My  Lords,  I  concur  in  the  result  which  has  been  arrived  at,  and 
I  shall  only  say  a  few  words  in  reference  to  a  view  suggested  by  one  of  the  Judges  in 
the  Court  below,  as  to  the  probability  of  this  being  a  proceeding  which  fell  more  under 
the  rule  of  what  is  called  "District  Assessment."  Very  plainly  it  is  not  a  general 
assessment.  It  is  plainly  a  course  of  operations  with  respect  to  which  private  parties 
were  to  pay.  The  question  comes  to  be,  whether  it  is  of  the  nature  of  those  which  are 
to  be  comprehended  under  the  term  ''  private  improvement  assessment "  9  Now,  unless 
it  comes  imder  private  improvement  assessment,  it  must  be  (as  it  was  said  below)  a 
district  assessment.  Now,  what  is  a  district  assessment  ?  The  interpretation  clause  of 
the  Act  says  that  the  '^  expression  *  district  assessment '  shall  comprehend  "  so  and  so. 
The  expression  "  district  assessment "  does  not  occur  anywhere  with  reference  to  opera- 
tions to  be  performed  under  the  150th  section  of  the  Act.  Where  are  these  words  to 
be  found  ?  They  are  to  be  found  in  certain  clauses  applicable  to  sewerage,  and  some 
matters  of  that  kind.  It  is  difficult  to  find  where  a  district  has  been  pointed  out  and 
arranged  and  defined  how  it  is  to  be  denominated.  We  find  that  in  another  part  of 
the  Act,  at  a  great  distance,  in  the  185th  section.  But  what  does  that  say)  It  says 
the  districts  are  to  be  formed — with  reference  to  what?  With  reference  to  a  very 
small  class  of  matters — with  reference  to  drainage  alone.  They  are  called  drainage 
districts.  I  do  not  find  the  expression  "  district  assessment "  anywhere  in  the  statute 
applicable  to  improvements  to  be  performed  under  the  150th  section.  Therefore  I 
think  ^'  district  assessment "  is  out  of  the  question. 

Then  comes  the  question,  whether  this  ought  to  be  a  notice  under  the  397th  section, 
or  under  the  394th  section,  or  whether  there  need  be  any  notice  at  all  ?  [40]  It  is 
very  difficult  to  suppose  that  such  proceedings  as  these  were  intended  to  be  authorised 
without  any  notice  at  all.  Where  such  proceedings  are  of  the  nature  of  improvements 
of  a  private  street,  one  would  naturally  expect  to  find,  from  the  manner  in  which  the 
expenses  are  to  be  defrayed,  that  they  were  to  be  comprehended  under  the  assessment 
for  private  improvements;  but  certainly  the  394th  section,  which  relates  to  streets, 
relates  to  a  limited  class  of  operations  not  comprehending  all  that  is  directed  to  be 
performed  under  the  150th  section.  I  cannot  hold  that  the  394th  section  was  the 
proper  section  under  which  to  give  notice.  Where  it  is  a  matter  in  which  several 
parties  are  interested,  I  think  the  provisions  of  the  397th  section  are  very  important,  in 
order  that  all  pdrties,  both  owners  and  occupiers,  might  find  out  how  far  their  interests 
were  involved.  But  the  394th  section,  unless  you  do  extreme  violence  to  its  words, 
appears  to  me  to  be  applicable  to  public  streets,  and  not  to  comprehend  operations  to  be 
performed  under  the  150th  section. 

Resolved  to  declare, — "  That  it  appears  to  this  House  that  the  notice  to  be  given  by 
the  Commissioners  in  respect  of  the  improvement  contemplated  by  them  ought  to  have 
been  in  conformity  with  the  resquisitions  of  the  397th  section  of  the  Act  of  1862,  but 
that  the  notice  actually  given  by  the  respondents  was  not  such  a  notice,  and  for  this 
reason  reverse  the  interlocutors  of  the  Court  of  Session  appealed  from;  but  such 
reversal  is  not  to  be  held  to  affirm  the  interlocutor  of  the  Lord  Ordinary,  save  so  far 
as  such  interlocutor  interdicts  the  respondents  from  acting  upon  or  carrying  into  execution 
the  resolutions  of  the  respondents  embodied  in  the  minutes  of  the  11th  June  and  17th 
July  1863  :  No  expenses  to  either  party,  either  in  the  Court  of  Session  or  in  this  appeal." 
William  Robertson,  Westminster — J.  A.  Campbell  &  Lamond,  C.S. — Simsox  & 

Wakeford,  Westminster — J.  C.  Irons,  S.S.C. 
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No.  4.  VIIL  Macphkrson  H.L.  40.     4  April  1870.     House  of  Lords.— 

Loid  Chancellor  (Hatberley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

Farquhard  Campbell,  Appellant. — Zord-Adv.  Yming — 

Sir  B.  Palmer,  Q,C. — Sellar, 
Hector  McLean  and  Others,  Respondents. — Pea^-son,  Q.G, — John  Black. 

Lease — Obiigaiian  —  Singular  Successor  —  Pasturage, — The  town  of  Tobermory  was 
founded  towards  the  end  of  last  century  by  the  British  Fisheries  Society  on  land 
acquired  by  the  society,  and  granted  out  in  building  lots  advertised  to  be  let  on  leases 
for  ninety-nine  years,  renewable  for  ever  on  payment  of  a  grassum,  with  certain 
privileges  attached  thereto,  including  a  privilege  of  pasture  on  a  piece  of  moor  ground 
adjoining  the  village,  for  which  a  yearly  sum  by  way  of  rent  was  charged  in  addition  to 
the  rent  of  each  lot.  A  number  of  persons  took  lots  on  the  advertised  terms,  and 
built  bouses  thereon  as  required  by  the  society,  some  of  them  subsequently  obtaining 
formal  leases  embodying  these  terms,  while  others  did  not  do  so.  Held  {aff.  judgment 
of  the  Court  of  Session)  that  persons  who  had  entered  and  possessed  on  the  terms 
advertised  by  the  society,  whether  with  or  without  formal  leases,  had  valid  contracts 
of  lease  of  their  lots  for  the  first  period  of  ninety-nine  years,  with  a  right  of  pasture 
attached  as  a  pertinent  thereto  effectual  against  singular  successors  of  the  society. 

(In  the  Court  of  Session,  March  20,  1867,  ante,  vol.  v.  p.  636.) 

In  the  year  1786  a  society,  denominated  "The  British  Society  for  extending  the 
fisheries  and  improving  the  sea-coasts  of  the  kingdom,''  was  incorporated  by  the  statute 
26  Geo.  in.  c  106.  The  purposes  for  which  that  corporation  was  created  were  chiefly 
to  raise  funds  by  a  joint  stock,  and  therewith  to  purchase  lands,  and  to  build  free  towns, 
villages,  and  fishing  stations  in  the  Highlands  and  Islands  of  Scotland. 

About  1788  the  society  acquired  from  the  Duke  of  Argyle  four  portions  of  the 
twenty-four  merk  land  of  Aros,  in  the  Island  of  Mull,  and  promul-[41]-gated  certain  regula- 
tions with  regard  to  the  terms  on  which  these  lands  were  to  be  allocated  to  settlers. 

The  principal  of  these  were  the  following : — "  let,  That  the  plan  of  the  town  of  Tober- 
mory, as  laid  down  by  Mr.  Maxwell  on  his  plan,  marked  Xo.  1,  is  approved  of.  4th, 
That  the  land  shall  be  lotted  out  to  all  persons  willing  to  build  houses  thereon,  at  the  rates 
therein  specified.  5th,  That  the  said  lots  shall  be  granted  of  leases  of  ninety-nine  years, 
renewable  for  ever  on  paying  one  year's  additional  rent  7th,  That  those  who  take  '  a 
lot  in  the  town '  should  be  entitled  to  two  portions  of  ground, — one  consisting  of  garden 
and  potato  ground,  on  a  lease  for  nineteen  years,  and  the  other  of  a  portion  of 
uncultivated  ground,  on  a  lease  for  thirty  years,  or  the  allotter's  lifetime.  8th,  That 
every  inhabitant  shall  have  right  to  dig  peat  for  his  own  use  in  any  of  the  society's 
mosses,  and  also  to  a  summer's  grazing  for  a  cow  on  the  muir  lawn  of  the  society,  on 
paying  a  earn  not  exceeding  7s.  6d.  per  annum  for  the  above  privileges,  and  also  to  take 
sUme  or  limestone  from  any  of  the  society's  quarries." 

A  minute  dated  30th  November  1792  modified  the  eighth  of  these  regulations  to  the 
following  extent, — "Ordered  that  the  joint  privileges  of  peat  for  fuel  and  summer 
grazing  for  a  cow  appertaining  to  the  inhabitants  of  Tobermory,  for  which  7s.  6d.  is  to 
be  paid  annually  by  the  printed  regulations,  be  separated,  and  that  28.  fid.  per  annum 
be  charged  for  the  privilege  of  peat  for  fuel,  and  5s.  per  annum  for  the  summer's 
grazing  of  a  cow." 

These  regulations  having  been  published,  various  peraons  from  time  to  time  there- 
sfter  availed  themselves  of  the  offers  so  made,  and  applied  for  and  obtained  lots  of  the 
ground.  It  appeared  from  the  rentals  in  process  that  by  the  year  1832  there  were  108 
of  the  lots  in  the  possession  of  settlers. 

The  terms  and  conditions  of  the  different  leases  agi*eed  to  be  granted  to  these  persons 
were  set  forth  in  a  series  of  documents  which  were  annually  made  up  and  kept  by  the 
soeietyy  denominated  "  descriptive  rental  and  rental  of  account  of  the  estate  of  the 
British  Society,  &c,  at  their  settlement  of  Tobennory." 

The  privileges  which,  according  to  the  regulations,  the  allottees  were  to  be  entitled 
to  eigoy  with  their  lots,  were  entered  under  separate  heads.  That  of  pasturing  cows  on 
the  muir  lawn  was  entered  under  a  column  denominated  "  cow's  pasture,"  and  the  rent 
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of  that  privilege  was  uniformly  entered  at  the  sum  of  5s.,  being  the  amount  of  rent  set 
forth  in  the  original  regulations  of  1789  as  modified  by  the  minute  of  30th  November  1792. 

These  rentals  also  set  forth  the  other  privileges  before  mentioned,  viz.  that  of 
digging  peats,  for  which  the  yearly  rent  of  2s.  6d.  was  payable  by  the  lessee  of  each 
lot ;  and  the  portions  of  arable  ground,  and  of  uncultivated  ground,  for  which  leases  of 
the  endurance  of  nineteen  and  of  thirty  years  respectively  were  to  be  given  to  the  lessees 
of  the  town  lots.  These  privileges  were  entered  in  these  rentals,  as  they  were  in  the 
"  regulations,"  under  separate  heads  from  the  privilege  of  cow's  pasture. 

The  allottees  entered  into  possession  and  built  houses.  Some  of  them  subsequently 
obtained  leases,  which  specified  the  rights  of  cutting  peat  and  pasturage,  and  others 
obtained  feu-charters,  which  did  not  mention  the  right  of  pasturage. 

In  1845  the  society  sold  to  Mr.  Nairne  those  portions  of  their  property  called 
Baliscate  and  Tobermory.  In  1850  Mr.  Naime's  trustees  sold  the  same  subjects  to  Mr. 
Crawford,  and  in  1856  Mr.  Crawford  sold  them  to  Mr.  Farquhard  Campbell,  the 
pursuer  and  appellant.  In  February  1862  the  pursuer  raised  this  action  against  a 
number  of  the  settlers,  feuars,  and  [42]  other  persons,  concluding  for  declarator  that  the 
defenders  had  no  right  to  graze  their  cattle  on  the  moor. 

There  were  three  sets  of  defenders  (1)  those  called  rentallers;  (2)  those  holding 
formal  leases ;  and  (3)  those  having  feu-rights. 

It  was  arranged  that  the  question  should  be  tried  with  four  individuals  representing 
different  classes  of  the  defenders,  viz.  (1)  and  (2)  M*Kinnon  and  M'Lachlan,  two 
rentallers,  one  of  whom  had  entered  before  the  date  of  the  minute  of  1792,  the  other 
after  that  date;  (3)  M*Lean,  a  tenant  holding  a  formal  lease;  and  (4)  M*Callum,  a 
person  holding  a  feu-charter. 

The  pursuer  maintained  that  the  defenders  had  no  right  to  graze  cattle  or  cut  peats 
which  could  be  effectual  against  him  as  a  singular  successor. 

The  Lord  Ordinary  (Kinloch)  decided  in  favour  of  the  pursuer  against  all  the  defenders, 
holding  that  the  rights  alleged  by  the  defenders  rested  entirely  on  a  personal  contract 
with  the  British  Fisheries  Society,  which  could  not  be  enforced  against  a  singular 
successor. 

The  defenders  having  reclaimed,  the  First  Division  held  that  the  feuars  had  uo 
right  of  pasturaf;e,  in  respect  that  their  rights  fell  to  be  determined  by  their  feu-charters, 
and  that  this  right  was  not  included  therein.  As  regarded  the  rentallers  and  tenants 
holding  under  formal  leases,  the  Court  altered  the  Lord  Ordinary's  judgment,  holding 
that  the  right  of  pasturage  given  by  the  fishing  company  was  an  accessory  to  the  tenants' 
rights  to  their  allotments  under  their  leases,  and  that  the  right  to  these  pertinents  was 
therefore  effectual  against  singular  successors. 

The  pursuer  appealed  against  this  judgment,  in  so  far  as  adverse  to  him. 

The  Lord  Chancellor  (after  narrating  the  mode  in  which  the  defender's  rights  had 
been  acquired,  and  showing  that  the  rights  of  pasturage  and  of  cutting  peats  were  dealt 
with  by  the  regulations  as  subsidiary  and  pertinential  to  the  griants  for  building  purposes, 
proceeded  to  deal  with  the  case  of  the  rentallers). 

What  we  arrive  at  is  this,  according  to  the  judgment  of  the  Court  below,  which  I 
think  in  principle  has  hardly  been  disputed,  you  are  entitled  by  the  law  of  Scotland, 
when  you  have  all  the  terms  and  conditions  of  a  letting  made  manifest  in  a  writing, 
though  not  signed  by  the  parties  who  are  either  to  have  the  benefit  of  or  to  be  burdened 
by  the  conditions  which  that  writing  would  import, — and  you  find  besides  that  writing 
ret  interventus,  that  is  to  say,  an  entry  by  the  man  who  is  to  have  the  benefit  of  the 
lease,  and  action  on  his  part  in  conformity  with  that  tenure, — you  are  entitled  to  hold 
that  that  lease  is  a  good  lease,  and  that  the  person  has  a  good  leasehold,  protected  by  the 
statute  like  that  of  any  other  leaseholder  holding  under  a  lease. 

That  being  so,  there  can  be  no  doubt  whatever,  when  you  find  a  reference  here  to 
the  terms  of  the  printed  regulations,  which  were  the  regulations  of  1789,  modified  as 
they  were  in  1792,  that  the  persons  now  holding  are  successors  to  those  who  did  enter 
upon  the  property,  and  did  build  the  houses  which  are  there  existing,  and  did  occupy 
the  property  which  was  so  intrusted  to  them. 

As  regards  the  lands  contiguous  to  each  holding  which  is  to  be  held  for  nineteen 
years,  and  the  portion  of  uncultivated  land  which  is  to  be  held  for  thirty  years,  this 
term  of  course  might  or  might  not  run  out  pursuant  to  the  regulations.  The  only 
question  for  consideration  is,  how  far,  according  to  the  true  construction  of  the  regula- 
tions, coupled  with  these  entries  which  we  here  find  of  the  rent  taken  for  a  cow's  pasture, 
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they  are  to  be  considei^ed  as  conferring  a  right  upon  those  entitled  to  a  town  lot  for 
ninetj-nine  years,  to  holding  also'a cow's  pasture  together  with  that  town  lot?  That  is 
the  only  question  that  we  have' to  decideu 

It  appeai-8  to  me,  having  read  the  regulations  as  I  have,  and  made  the  observations 
I  have  made  upon  them,  that  it  was  intended  from  the  first  that  the  right  to  a  cow's 
pasture,  the  right  of  digging  peat,  the  right  of  quarrying  stone  [43]  gratis  (paying  for 
the  cow's  pasture  and  for  the  digging  of  peat  7s.  6d.  in  the  first  instance,  and  after wardK 
the  separate  rentals  of  2s.  6dw  and  5s.),  should  be  attached  to  the  persons  who  took  the 
lots  for  the  purpose  of  building  thereon,  and  that  the  persons  who  took  the  lots  for 
purpoee  of  building  thereon  were  entitled  to  have  the  lands  for  ninety-nine  years,  on  the 
terms  and  conditions  of  its  being  renewable  for  ever. 

As  regards  the  question  of  there  being  a  contract  for  the  lease  renewable  for  ever, 
one  of  the  points  suggested  during  the  course  of  this  argument  was,  whether  or  not 
such  a  condition  is  one  of  those  matters  which  bind  singular  successors  under  the 
statute  of  1449.  I  confess  I  prefer  resting  my  decision  upon  the  view  which  the  learned 
Judges  in  Scotland  took  upon  that  point, — that  is  to  say,  if  we  come  to  the  conclusion 
that  it  is  a  ninty-nine  years'  lease,  the  question  whether  there  is  a  contract  for  renewal  at 
the  end  of  the  term  now  existing  is  a  matter  which  must  be  left  to  be  settled  by  a  future 
generation,  and  whether  or  not  that  condition  for  renewing  the  lease  will  bind  those 
who  come  afterwards  as  singular  successors.  At  present  it  appears  to  us  plain  that  the 
persons  who  are  the  present  respondents  in  this  case  are  entitled  to  their  holdings  for 
the  period  that  may  remain  of  their  ninety-nine  years'  term  ;  and  that  the  cow's  grass, 
which  is  put  here  against  their  respective  holdings,  is  a  right  attached  to  that  particular 
holding,  and  which  will  follow  that  holding  so  long  as  they  continue  to  hold  under  that 
particuhur  tenure.  It  was,  indeed,  said  by  the  Lord- Advocate  that  we  are  not  binding 
Uiem  down  to  continue  to  hold  the  cow's  grass  and  to  pay  this  rent.  But  I  apprehend 
that  that  might  be  said  of  any  contract  whatsoever  until  the  persons  have  homologated 
the  contract  by  taking  possession  and  acting  according  to  all  the  terms  thereof.  No 
doubt  those  entries  would  have  had  no  effect  had  there  not  been  that  ret  intervenius  of 
which  I  have  spoken ;  but  when  that  takes  place  the  contract  is  homologated,  and 
becomes  binding  upon  the  parties ;  and  those  who  seek  to  claim  the  advantages  to  be 
derived  from  the  contract  would  be  subject  to  all  the  burdens  they  are  exposed  to  under 
it,  including  the  payment  of  rent. 

One  very  just  remark  was  made  upon  this  line  of  reasoning,  that  the  grazing  of 
""half  a  horse  "ought  to  be  held  to  be  included  in  the  same  contract.  I  think  the 
answer  to  that  is,  that  the  half  horse  is  not  in  the  printed  regulations  of  the  settlement ; 
and  this  purports,  and  was  held  by  the  Judges  in  the  Court  below,  and  I  think  justly 
held,  to  be  a  contract  which  is  evidenced  by  these  rentals  referring  back  to  the  printed 
regulations.  And  the  printed  regulations  and  the  rentals  together,  coupled  with  the  rei 
tnierveiiius,  are  held  to  complete  the  evidence  of  that  contract  which  the  Court  holds  to 
-exist  between  the  parties.  Now,  these  rentals  are  "  let  in  conformity  with  the  printed 
regulations,"  and  the  printed  regulations  say  nothing  whatever  about  the  half  horse. 
Therefore,  the  half  horse  not  being  in  the  printed  regulations,  there  is  nothing  upon 
which  the  Court  can  found  as  leading  to  the  conclusion  that  the  arrangement  about  the 
half  horse  was  a  portion  of  the  original  arrangment  as  to  which  the  parties  can  be  con- 
sidered to  be  bound  by  the  evidence  produced,  viz.  the  evidence  of  the  rentals. 

Before  passing  on  from  the  case  of  those  who  are  not  holding  by  actual  lease,  I 
should  observe  that  I  have  been  proceeding  on  the  supposition  that  there  were  four 
classes  before  us;  but  I  believe  one  class  was  made  up  in  this  way, — some  entered 
before  1792  and  some  after  1792,  and  there  was  no  difference  whatever  between  these 
two  classes  of  persons.  I  consider  that  the  conclusion  arrived  at  by  the  Court  below  is 
correct  with  reference  to  those  persons  holding  without  any  actual  lease,  but  tliose 
holdings  are  evidenced  by  the  terms  of  the  rental. 

Now,  with  reference  to  the  case  of  those  holding  upon  actual  lease,  the  question 
arises  as  to  the  terms  of  the  lease  itself.  No  doubt  those  who  contest  the  right  of  the 
lessee  to  a  privOege  which  he  claims  are  entitled  to  rely  upon  tlie  construction  of  the 
lease,  wholly  independently  of  the  articles  of  1789;  because  they  are  entitled  to  say 
that  a  man  must  be  taken  to  hold  upon  the  terms  of  the  instrument  which  he  has 
procmred  for  his  own  benefit  to  be  granted  to  him,  and  that  he  cannot  import  into  the  le^use 
any  articles  any  further  or  otherwise  than  [44]  ^^^7  ^^^^J  ^^  im)X)rted  by  the  lease  itself, 
which  is  the  case  which  has  happened  as  regards  the  memorandum  of  1 792,  because  the 
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of  that  privilege  was  uniformly  entered  at  the  sum  of  5s.,  being  the  amount  of  rent  set 
forth  in  thd  original  regulations  of  1789  as  modified  by  the  minute  of  30th  November  1792. 

These  rentals  also  set  forth  the  other  privileges  before  mentioned,  viz.  that  of 
digging  peats,  for  which  the  yearly  rent  of  2s.  6d.  was  payable  by  the  lessee  of  each 
lot ;  and  the  portions  of  arable  ground,  and  pf  uncultivated  ground,  for  which  leases  of 
the  endurance  of  nineteen  and  of  thirty  years  respectively  were  to  be  given  to  the  lessees 
of  the  town  lots.  These  privileges  were  entered  in  these  rentals,  as  they  were  in  the 
"  regulations,"  under  separate  heads  from  the  privilege  of  cow's  pasture. 

The  allottees  entered  into  possession  and  built  houses.  Some  of  them  subsequently 
obtained  leases,  which  specified  the  rights  of  cutting  peat  and  pasturage,  and  others 
obtained  feu-charters,  which  did  not  mention  the  right  of  pasturage. 

In  1845  the  society  sold  to  Mr.  Naime  those  portions  of  their  property  called 
Baliscate  and  Tobermory.  In  1850  Mr.  Nairne's  trustees  sold  the  same  subjects  to  Mr. 
Crawford,  and  in  1856  Mr.  Crawford  sold  them  to  Mr.  Farquhard  Campbell,  the 
pursuer  and  appellant.  In  February  1862  the  pursuer  raised  this  action  against  a 
number  of  the  settlers,  feuars,  and  [42]  other  persons,  concluding  for  declarator  that  the 
defenders  had  no  right  to  graze  their  cattle  on  the  moor. 

There  were  three  sets  of  defenders  (1)  those  called  rentallers;  (2)  those  holding 
formal  leases ;  and  (3)  those  having  feu-rights. 

It  was  arranged  that  the  question  should  be  tried  with  four  individuals  representing 
difierent  classes  of  the  defenders,  viz.  (1)  and  (2)  M*Kinnon  and  M'Lachlan,  two 
rentallers,  one  of  whom  had  entered  before  the  date  of  the  minute  of  1792,  the  other 
after  that  date;  (3)  McLean,  a  tenant  holding  a  formal  lease;  and  (4)  M*Callum,  a 
person  holding  a  feu-charter. 

The  pursuer  maintained  that  the  defenders  had  no  right  to  graze  cattle  or  cut  peats 
which  could  be  effectual  against  him  as  a  singular  successor. 

The  Lord  Ordinary (Kinloch)  decided  in  favour  of  the  pursuer  against  all  the  defenders, 
holding  that  the  rights  alleged  by  the  defenders  rested  entirely  on  a  personal  contract 
with  the  British  Fisheries  Society,  which  could  not  be  enforced  against  a  singular 
successor. 

The  defenders  having  reclaimed,  the  First  Division  held  that  the  feuars  had  no 
right  of  pasturage,  in  respect  that  their  rights  fell  to  be  determined  by  their  feu-charters, 
and  that  this  right  was  not  included  therein.  As  regarded  the  rentallers  and  tenants 
holding  under  formal  leases,  the  Court  altered  the  Lord  Ordinary's  judgment,  holding 
that  the  right  of  pasturage  given  by  the  fishing  company  was  an  accessory  to  the  tenants' 
rights  to  their  allotments  under  their  leases,  and  that  the  right  to  these  pertinents  was 
therefore  effectual  against  singular  successors. 

The  pursuer  appealed  against  this  judgment,  in  so  far  as  adverse  to  him. 

The  Lord  Chancellor  (after  narrating  the  mode  in  which  the  defender's  rights  had 
been  acquired,  and  showing  that  the  rights  of  pasturage  and  of  cutting  peats  were  dealt 
with  by  the  regulations  as  subsidiary  and  pertinential  to  the  grants  for  building  purposes, 
proceeded  to  deal  with  the  case  of  the  rentallers). 

What  we  arrive  at  is  this,  according  to  the  judgment  of  the  Court  below,  which  I 
think  in  principle  has  hardly  been  disputed,  you  are  entitled  by  the  law  of  Scotland, 
when  you  have  all  the  terms  and  conditions  of  a  letting  made  manifest  in  a  writing, 
though  not  signed  by  the  parties  who  are  either  to  have  the  benefit  of  or  to  be  burdened 
by  the  conditions  which  that  writing  would  impott, — and  you  find  besides  that  writing 
rei  interventuSy  that  is  to  say,  an  entry  by  the  man  who  is  to  have  the  benefit  of  the 
lease,  and  action  on  his  part  in  conformity  with  that  tenure, — you  are  entitled  to  hold 
that  that  lease  is  a  good  lease,  and  that  the  person  has  a  good  leasehold,  protected  by  the 
statute  like  that  of  any  other  leaseholder  holding  under  a  lease. 

That  being  so,  there  can  be  no  doubt  whatever,  when  you  find  a  reference  here  to 
the  terms  of  the  printed  regulations,  which  were  the  regulations  of  1789,  modified  as 
they  were  in  1792,  that  the  persons  now  holding  are  successors  to  those  who  did  enter 
upon  the  property,  and  did  build  the  houses  which  are  there  existing,  and  did  occupy 
the  property  which  was  so  intrusted  to  them. 

As  regards  the  lands  contiguous  to  each  holding  which  is  to  be  held  for  nineteen 
years,  and  the  portion  of  uncultivated  land  which  is  to  be  held  for  thirty  years,  this 
term  of  course  might  or  might  not  run  out  pursuant  to  the  regulations.  The  only 
question  for  consideration  is,  how  far,  according  to  the  true  construction  of  the  regula- 
tions, coupled  with  these  entries  which  we  here  find  of  the  rent  taken  for  a  cow's  pasture. 
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they  are  to  be  considered  as  conferring  a  right  upon  those  entitled  to  a  town  lot  for 
ninety-nine  years,  to  holding  also'a  cow's  pasture  together  with  that  town  lot  f  That  is 
the  only  question  that  we  have' to  decide. 

It  appeal's  to  me,  having  read  the  regulations  as  I  have,  and  made  the  observations 
I  have  made  upon  them,  that  it  was  intended  from  the  first  that  the  right  to  a  cow's 
pasture,  the  right  of  digging  peat,  the  right  of  quarrying  stone  [43]  gratis  (paying  for 
the  cow's  pasture  and  for  the  digging  of  peat  7s.  6d.  in  the  first  instance,  and  afterwards 
the  separate  rentals  of  2s.  6d^  and  5s.),  should  be  attached  to  the  persons  who  took  the 
lots  for  the  purpose  of  building  thereon,  and  that  the  persons  who  took  the  lots  for 
purpose  of  building  thereon  were  entitled  to  have  the  lands  for  ninety-nine  years,  on  the 
terms  and  conditions  of  its  being  renewable  for  ever. 

As  regards  the  question  of  there  being  a  contract  for  the  lease  renewable  for  ever, 
one  of  the  points  suggested  during  the  course  of  this  argument  was,  whether  or  not 
^ch  a  condition  is  one  of  those  matters  which  bind  singular  successors  under  the 
statute  of  1449.  I  confess  I  prefer  resting  my  decision  upon  the  view  which  the  learned 
Judges  in  Scotland  took  upon  that  point, — that  is  to  say,  if  we  come  to  the  conclusion 
that  it  is  a  ninty-nine  years'  lease,  the  question  whether  there  is  a  contract  for  renewal  at 
ihe  end  of  the  term  now  existing  is  a  matter  which  must  be  left  to  be  settled  by  a  future 
generation,  and  whether  or  not  that  condition  for  renewing  the  lease  will  bind  those 
who  come  afterwards  as  singular  successors.  At  present  it  appears  to  us  plain  that  the 
persons  who  are  the  present  respondents  in  this  case  are  entitled  to  their  holdings  for 
the  period  that  may  remain  of  their  ninety-nine  years'  term  ;  and  that  the  cow's  grass, 
which  is  put  here  against  their  respective  holdings,  is  a  right  attached  to  that  particular 
holding,  and  which  will  follow  that  holding  so  long  as  they  continue  to  hold  under  that 
particular  tenure.  It  was,  indeed,  said  by  the  Lord- Advocate  that  we  are  not  binding 
^em  down  to  continue  to  hold  the  cow's  grass  and  to  pay  this  rent.  But  I  apprehend 
that  that  might  be  said  of  any  contract  whatsoever  until  the  persons  have  homologated 
the  contract  by  taking  possession  and  acting  according  to  all  the  terms  thereof.  No 
•doubt  those  entries  would  have  had  no  effect  had  there  not  been  that  ret  interventus  of 
which  I  have  spoken;  but  when  that  takes  place  the  contract  is  homologated,  and 
becomes  binding  upon  the  parties ;  and  those  who  seek  to  claim  the  advantages  to  be 
•derived  from  the  contract  would  be  subject  to  all  the  burdens  they  are  exposed  to  under 
it,  including  the  payment  of  rent. 

One  very  just  remark  was  made  upon  this  line  of  reasoning,  that  the  grazing  of 
**  half  a  horse "  ought  to  be  held  to  be  included  in  the  same  contract.  I  think  the 
answer  to  that  is,  that  the  half  horse  is  not  in  the  printed  regulations  of  the  settlement ; 
anil  this  purports,  and  was  held  by  the  Judges  in  the  Court  below,  and  I  think  justly 
held,  to  be  a  contract  which  is  evidenced  by  these  rentals  referring  back  to  the  printed 
regulations.  And  the  printed  regulations  and  the  rentals  together,  coupled  with  the  ret 
infervetiius,  are  held  to  complete  the  evidence  of  that  contract  which  the  Court  holds  to 
•exist  between  the  parties.  Now,  these  rentals  are  "  let  in  conformity  with  the  printed 
regulations,"  and  the  printed  regulations  say  nothing  whatever  about  the  half  horse. 
Therefore,  the  half  horse  not  being  in  the  printed  regulations,  there  is  nothing  uix>n 
which  the  Court  can  found  as  leading  to  the  conclusion  that  the  arrangement  about  the 
half  horse  was  a  portion  of  the  original  arrangment  as  to  which  the  parties  can  be  con- 
sidered to  be  bound  by  the  evidence  produced,  viz.  the  evidence  of  the  rentals. 

Before  passing  on  from  the  case  of  those  who  are  not  holding  by  actual  lease,  I 
should  observe  that  I  have  been  proceeding  on  the  supposition  that  there  were  four 
classes  before  us;  but  I  believe  one  class  was  made  up  in  this  way, — some  entered 
before  1792  and  some  after  1792,  and  there  was  no  dillerence  whatever  between  these 
two  classes  of  persons.  I  consider  that  the  conclusion  arrived  at  by  the  Court  below  is 
correct  with  reference  to  those  persons  holding  without  any  actual  lease,  but  those 
holdings  are  evidenced  by  the  terms  of  the  rental. 

Now,  with  reference  to  the  case  of  those  holding  upon  actual  lease,  the  question 
arises  as  to  the  terms  of  the  lease  Itself.  No  doubt  those  who  (contest  the  right  of  the 
lessee  to  a  privilege  which  he  claims  are  entitled  to  rely  upon  the  construction  of  the 
lease,  wholly  independently  of  the  articles  of  1789;  because  they  are  entitled  to  say 
that  a  man  must  be  taken  to  hold  upon  the  terms  of  the  instrument  which  he  has 
procored  for  his  own  benefit  to  be  granted  to  him,  and  that  he  cannot  import  into  the  le.ase 
any  articles  any  further  or  otherwise  than  [44]  they  may  be  imported  by  the  lease  itself, 
which  is  the  case  which  has  happened  as  regards  the  memorandum  of  1792,  because  the 
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memorandum  of  the  22d  of  November  1792  is  imported  into  the  lease  itself.  Now,  that 
lease,  which  is  dated  the  21st  March  1800,  purports  to  be  a  lease  from  the  society  to  John 
M'Lachlan  and  his  heirs  and  assignees  of  "  that  lot  of  ground  in  the  new  village  of 
Tobermory,  marked  in  the  plan  of  the  said  village,  lying  in  the  street  named  Breadalbane 
Street,  and  consisting  of  30  feet  in  front  to  the  street  by  80  feet  in  depth,  and  that  for 
the  whole  space  and  term  of  ninety-nine  years  complete,  from  and  after  the  term  of 
Whitsunday  in  1791,  which,  notwithstanding  the  date  hereof,  is  hereby  declared  to 
have  been  the  term  of  entry  of  the  said  John  M*Lachlan,"  He  entered  at  a  very  early 
l>eriod  no  doubt  Then  follow  these  words — "  together  with  the  right  and  privilege  of 
<ligguig»  winning,  and  carrying  away  peat  for  fuel  to  his  said  house,  but  not  for  sale^ 
stone,  limestone,  and  shelly  sand,  if  to  be  found,  for  the  use  of  the  land  to  be  occupied 
under  the  said  society  by  the  said  John  M'Lachlan  and  his  foresaids,  from  any  of  the 
society's  mosses,  quarries,  or  ground  at  Tobermory,  subject,  nevertheless,  to  such  general 
regulations  and  restrictions  for  preventing  injuries  to  the  said  mosses,  quarries,  and 
ground,  as  shall  be  settled  and  fixed,"  and  so  on,  "  it  being  expressly  agreed  by  the  said 
society  that  this  lease  of  ninety-nine  years  shall  be  renewable  for  ever  "  on  the  payment 
of  2s.  6d.  fine,  and  the  rent  is  to  be  2r.  6d.  per  annum. 

Now,  stopping  here,  it  is  admitted  that  this  lease  is  a  lease  which  would  be  binding 
upon  the  present  appellant,  who  claims  as  a  singular  successor, — that  is  to  say,  who 
claims  under  a  series  of  purchases  made  from  the  Fishery  Society,  completely  bringing 
the  property  down  to  Mr.  Campbell, — ^and  who  doe9  not  claim  as  general  or  universal 
.successor,  subject  to  the  burdens  as  well  as  to  the  privileges  of  the  succession.  He  is 
entitled  to  say  that,  except  by  the  statute  of  1449,  he  could  not  be  bound  by  the  mere 
contract  which  had  been  entered  into  for  the  lease.  But  that  statute,  it  is  admitted , 
gives  the  lessee  a  full  right  as  against  Mr.  Campbell,  as  singular  isuccessor,  in  respect  of 
the  town  lot.  And  that  being  so,  the  question  arises,  in  the  first  place,  whether  or  not 
this  privilege  of  the  tenant  digging  peat  for  fuel  for  his  house,  which  peat  has  to  be 
taken,  not  from  his  own  land,  but  from  the  land  of  the  lessor,  and  those  other  privileges 
here  mentioned,  will  also  bind  singular  successors  ?  I  apprehend  that  if  that  would  be 
so,  the  question  with  reference  to  the  cow  pasture  must  be  governed  by  the  same  conclu* 
sions  as  we  come  to  with  respect  to  the  peat  What  has  been  said  is  this :  You  cannot 
grant  a  right  which  is  not  a  right  in  the  land  itself, — that  is  to  say,  you  cannot  grant 
a  privilege  to  be  exercised  over  land  which  you  retain  in  your  own  possession.  You 
cannot  grant  that  right  to  another  so  as  to  burden  one  who  comes  in  by  way  of  singular 
succession  with  that  mere  contract.  You  can,  under  the  statute  of  1449,  bind  him 
with  a  lease  of  the  land  itself,  but  with  reference  to  these  privileges  to  be  exercised  yon 
cannot  so  bind  him.  I  apprehend  that,  upon  the  authorities,  it  cannot  be  disputed,  and 
that  it  is  not  disputed,  that  a  mere  right  or  privilege — such  as  that  of  killing  game  upon 
the  land,  or  the  likci — would  not  be  a  right  binding  upon  the  singular  successor  by 
virtue  of  that  statute,  or,  as  far  as  I  have  seen  at  present,  by  virtue  of  any  other  law 
of  Scotland. 

But,  on  the  other  hand,  it  was  almost  conceded  by  the  Lord- Advocate  (though  we 
had  some  difficulty  in  getting  him  to  concede  so  much  as  that),  that,  where  an  accessory 
IS  simply  an  accessory  which  is  not  necessary,  but  one  having  a  considerable  connection 
(I  do  not  know  exactly  how  he  would  wish  to  qualify  it)  with  the  actual  enjoyment  of 
the  property  leased,  that  right  would  pass  so  as  to  bind  the  singular  successors  as  con- 
nected with  the  property.  He  put  the  case  of  a  right  of  way.  He  said,  "  If  there  were 
two  rights  of  way,  I  do  not  contend  that  if  for  a  certain  convenience  the  two  rights  of 
way  should  be  desirable  they  would  not  bind  the  singular  successor."  Nor  would  he 
dispute  that  the  right  to  draw  water  from  a  well  would  bind  him.  I  cannot  distinguish 
between  the  right  to  draw  water  from  a  well  and  the  right  to  cut  peat  to  be  used  for 
fuel  for  the  house,  and  the  right  to  a  cow's  grass  for  those  persons  who  have  been 
tempted  to  build  houses  there  by  the  inducement  of  having  pasture  for  a  single  cow  for 
the  support  of  the  family  granted  to  them  as  attached  to  the  house.  It  is  the  [45]  s&nie 
tiling  in  principle,  provided  the  words  of  the  lease  will  authorise  us  in  coming  to  the 
conclusion  that  these  privileges  ought  to  be  so  attached  to  the  lease. 

Now,  the  contest  has  been  this, — the  cow's  pasture  is  not  introduced  immediately 
after  the  peat,^  nor  together  with  the  peat,  but  the  lease  goes  on  to  say — "  And  further 
the  said  society  by  these  presents  lets  to  the  said  John  M'Lachlan  and  his  foresaids  28 
perches  or  thereby  of  the  arable  ground  which  lies  contiguous  to  the  said  village,  lying 
adjacent  to  land  in  the  occupation  of  Dugald  Campbell,  indweller,  for  the  half  space  of 
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nineteen  years."  It  further  lets  him  the  uncultivated  lands  for  the  purpose  of  cultiva- 
tion for  his  life,  or  for  thirty  years  if  he  should  not  live  so  long,  and  then  comes  this 
clause, — ''  Moreover  the  said  John  M'Lachlan  and  his  foresaids  shall  have  a  right  by 
his  tack  to  pasture  one  cow  during  the  summer  season,  namely,  from  the  12th  day  of 
May  to  the  11th  day  of  November  inclusive  yearly,  on  such  parts  of  the  society's  said 
muir  land  as  shall  not  be  set  off  in  lots  for  cultivation  or  inclosed  and  improved  from 
time  to  time,  subject  to  the  power  reserved  by  the  society  in  their  minute  of  the  2  2d 
day  of  November  1792,  for  inclosing  and  improving  the  muir  ground,  and  taking  away 
the  privilege  of  summer's  pasturage  for  cows  in  the  events  therein  mentioned." 

Now,  the  words  are,  "moreover,  John  M'Lachlan  shall  have  a  right  by  his  tack." 
That  means  by  the  instrument  which  we  are  now  reading.  By  this  instrument  he  is 
to  have  this  right  He  is  not  to  have  it  therefore  as  a  simple  and  individual  thing, 
separate  and  apart  altogether  from  the  subject-matter  previously  spoken  of,  but  he  is  to 
have  a  right  to  it  by  his  tack  of  the  lot  of  ground — which  i^  a  renewable  tack — for  the 
society  bind  themselves  to  renew  it.  I  do  not  think  the  Judges  in  the  Court  below 
leant  entirely  upon  the  word  "  tack  "  being  used  in  one  part  with  reference  to  the  house, 
and  the  word  "  lease  "  being  used  in  another  part  with  reference  to  land.  Though  some- 
thing has  been  said  indicating  such  a  view,  I  think  it  is  hardly  justified.  The  way  in 
which  I  read  this  lease  is  this, — a  lease  is  to  be  granted  of  the  house  which  is  to  have  this 
long  duration  of  ninety  nine  years,  with  a  power  of  continual  renewal,  and  a  lease  is  to  be 
granted  of  the  28  perches  of  land  which  is  to  be  distinctly,  as  he  is  told,  for  nineteen  years 
only.  Then  a  lease  is  to  be  granted  of  uncultivated  land,  which  Lb  to  be  for  thirty  years 
only.  Then  comes  the  "  moreover  "  clause,  which  gives  him  a  right  which  he  is  to  hold  by 
his  tack  without  anything  defined  as  to  time, — without  saying  that  it  is  to  cease  in 
nineteen  years,  or  that  it  is  to  cease  in  thirty  years ;  and  immediately  following  thereupon 
are  these  words — ''  which  tack  of  the  said  lot  of  ground,  renewable  as  above,  the  said 
society  hereby  bind  themselves  and  their  successors  to  warrant  to  the  said  John 
M'Lachlan  and  his  foresaids  upon  their  performing  the  conditions  herein  before  and 
after  expressed."  If,  then,  you  ask,  how  long  is  the  cow's  grass  to  last,  the  answer  is, 
as  long  as  the  lease  itself  will  last.  And  that  will  last  for  different  times  for  different 
things, — one  of  which  is  the  garden  for  nineteen  years ;  and  the  other  the  uncultivated 
land  for  thirty  years ;  and  when  those  two  subject-matters  drop  off,  the  lease  will  still 
remain  a  good  valid  subsisting  instrument  for  what  remained  in  it,  namely,  for  the  lots 
of  land  for  the  ninety-nine  years.  He  would  have  the  benefit  of  this  lease  so  long  as 
the  lease  existed,  which  would  be  in  effect  for  ninety-nine  years  for  this  lot  of  land,  and 
he  would  have  the  benefit  of  the  cow's  grass  for  that  period.  It  seems  to  me  that  that 
construction  of  the  lease  makes  it  thoroughly  consistent  with  all  that  we  know  of  the 
position  of  the  parties  at  the  time  when  the  lease  was  entered  into.  For  that  is  the 
legitimate  thing  to  look  at — the  position  of  the  parties  when  they  came  to  frame  this 
lease.  Nothing  can  be  found  making  it  improbable  that  it  should  have  that  effect 
Nor  is  there  anything  inconsistent  with  any  previous  agreement  which  the  parties  had 
come  to  between  themselves.  On  the  contrary,  the  decision  which  the  Court  below 
have  come  to,  and  to  which  I  adhere,  is  perfectly  consistent  with  all  that  we  know  of 
the  previous  objects  and  scope  of  this  society.  And  I  think  it  is  also  consistent  with 
the  true  explanation  of  the  words  in  the  lease.  Therefore  I  recommend  your  Lordships 
to  aflBrm  the  decision  of  the  Court  below. 

[46l  LoRi>  Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend,  and  I  shall  add  very  little  to  what  he  has  said.  With  regard  to  the  first  class 
of  respondents  which  Mr.  M'l^chlan  represents,  their  claim  depends  entirely  upon  the 
cozifltruction  of  the  lease,  and  we  cannot  look  at  the  regulations  or  anything  else  out  of 
tbe  lease.  Now,  that  is  a  lease,  first,  of  building  land  for  ninety-nine  years,  renewable 
for  ever,  with  liberty  of  taking  peat  for  fuel,  and  stone,  and  limestone,  and  shelly  sand ; 
secondly  of  arable  ground  for  nineteen  years ;  and  thirdly,  of  uncultivated  land  during 
life,  or  for  thirty  years ;  and  then  comes  the  clause  in  question  with  reference  to  the 
cow's  pasture  which  begins  with  "  moreover " — "  Moreover,  the  said  John  M'Lachlan 
and  his  foresaids  shall  have  a  right  by  his  tack  to  pasture  one  cow  during  the  summer 
season  "  under  certain  circumstances. 

And  then  comes  the  clause  of  warrandice,  which  applies  entirely  to  the  lot  of 
building  land,  because  they  bind  themselves  to  warrant  the  tack  "  of  the  said  lot  of 
ground,  renewable  as  above."  The  reason  why  that  warrandice  is  confined  to  the  lot 
of  building  land  was  explained  by  the  Lord-Advocate,  who  said  that  a  clause  of 
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warrandice  of  this  kind  is  not  applicable  to  the  case  of  leases  for  nineteen  or  thirty 
years,  but  only  to  leases  for  ninety-nine  years,  renewable  for  ever, 

Now,  the  Lord-Advocate  admitted  that  although  if  this  were  an  independent  leas^ 
of  a  cow's  pasture  it  would  not  be  good  under  the  Act  of  1449,  yet  if  the  pasturage  is 
annexed  to  the  lease  of  the  land  it  would  be  good.  It  appears  to  me  perfectly  clear 
that  the  pasture  is  annexed  to  the  tack  of  the  land.  He  is  to  have  "  a  right  by  his 
tack  to  pasture  one  cow  during  the  summer  season."  Now,  what  is  the  tack?  The 
tack  is  an  instrument  consisting  of  a  lease  of  various  subjects  for  different  terms.  And 
the  lease  of  parts  of  the  subjects,  namely,  the  arable  and  uncultivated  land,  is  of  limited 
duration — ^and  will  expire  by  effluction  of  time — but  the  tack  of  the  building  land  i» 
perpetual. 

That  it  is  only  one  tack  of  several  subjects,  and  one  rent  distributed  among  those 
different  subjects,  appears  to  me  clear  from  the  clause  of  forfeiture.  By  that  clause 
M'Lachlan  binds  and  obliges  himself,  within  eighteen  months,  in  the  line  of  street 
called  Breadalbane  Street,  to  build  and  to  keep  in  repair  one  substantial  dwelling-house 
on  the  said  lot  of  ground,  or  otherwise  this  tack  shall  be  void  (which  is  the  entire  tack), 
and  the  said  lot  may  be  let  to  another  tenant,  "  the  said  John  M'Lachlan  being,  not- 
withstanding, liable  to  pay  the  rent "  (not  the  rents),  '^  the  rent  hereinafter  specified,, 
until  the  said  lot  is  so  let  to  a  new  tenant,"  and  then  the  rent  is  described  to  be  "  the 
following  sums  by  way  of  tack-duty  or  yearly  rent,  namely,  for  the  said  building  lot  of 
ground  2a  6d.  sterling  yearly ;  for  the  28  perches  of  arable  ground  3s.  sterling  yearly,  "^ 
and  so  on — "  yearly  and  termly  during  the  different  periods  of  his  lease."  It  appears 
to  me,  therefore,  to  be  perfectly  clear,  that  by  the  word  **  tack,"  where  it  is  said  "  he 
shall  have  a  right  by  his  tack"  to  it,  means  the  whole  of  these  different  subjects 
included  in  the  instrument,  and  therefore  that  the  cow's  pasture  is  annexed  to  the 
building  lot. 

With  regard  to  the  case  -of  McLean,  it  is  quite  clear  that  he  is  in  a  position  with 
reference  to  the  corporation  in  which  he  has  in  fact  virtually  a  valid  contract  of  lease, 
and  he  is  brought  therefore  precisely  into  the  same  position  as  M'Lachlan,  and  therefore 
the  same  observations  must  apply  to  his  case. 

Lord  Westbury. — I  am  anxious  to  state  that  there  is  no  difficulty  about  the  law  of 
Scotland.  We  recognise  it  entirely  as  it  was  stated  in  the  Court  below.  The  question 
is,  whether  this  grant  of  a  cow's  pasturage  is  valid  by  the  law  of  Scotland  as  against 
the  appellant  as  a  singular  successor  of  the  company  which  originally  granted  the  right  t 
Now,  to  make  it  so  it  must  be  brought  within  the  operation  of  the  statute  of  1449 — 
that  is,  it  must  be  shewn  to  be  a  real  right.  A  lease  by  the  law  of  Scotland  is  a 
personal  contract ;  and  the  entry  of  the  intended  tenant  upon  the  property  contracted 
to  be  demised  is  equivalent  to  seisin,  and  the  right  thenceforth  becomes  a  real  right. 
Now,  the  grant  of  a  servitude  or  privilege  like  a  cow's  pasturage  can  only  be  made 
available  if  it  be  made  part  and  pertinent  of  the  tenement  contracted  to  be  granted  by 
the  lease,  which  lease  becomes  a  real  right  by  virtue  of  the  statute. 

[47]  The  question,  therefore,  is  reduced  merely  to  one  of  construction.  The  Lord 
Ordinary  says  this  is  a  separate  grant.  It  is  not  the  grant  of  a  thing  incident  to  and  to> 
be  taken  and  enjoyed  as  part  and  pertinent  of  the  reniy  the  thing,  the  town  lot  granted. 
It  is  not  to  be  deemed  to  be  granted  merely  as  an  accessory  of  that,  but  it  is  a  separate 
grant;  and,  in  confirmation  of  his  conclusion,  he  refers  to  the  Act,  that  there  is  a 
separate  reddendo  or  consideration  for  this  grant.  Now,  the  question  is  simply^ 
whether  the  Lord  Ordinary  is  right  in  that  rendering  ?  If  he  be  right  in  that  rendering,. 
cadit  qttestio, — the  thing  is  not  good  as  against  the  appellant ;  but  if  it  be  plain  and 
clear  that  the  right  granted  is  in  effect  granted  as  an  accessory,  and  as  a  part  and 
pertinent  of  the  town  lot,  then  it  becomes  in  truth  an  incident  to  the  enjoyment  of  that^ 
and  a  servitude  connected  with  it — ^it  becomes  a  real  right. 

My  noble  and  learned  friends  who  have  preceded  me  have  pointed  out  the  parcels,, 
as  we  should  say  in  England.  I  am  taking  the  case  of  M'Lachlan ;  and  they  have 
pointed  out  that,  upon  the  construction  of  these  parcels,  it  is  impossible  to  come  to  any 
other  conclusion  than  this — that  the  thing  granted,  in  respect  to  the  grazing  of  a  cow,, 
is  efusdeni  generis  with  the  right  of  cutting  peat  and  the  other  rights  which  are  made 
incident  to  the  enjoyment  of  the  tenement,  which  is  the  priiicipal  subject  of  the  demise^ 
and  which,  therefore,  may  be  called  the  dominant  tenement.  That  has  been  so  clearly 
pointed  out  that  it  is  unnecessary  foi;  me  to  state  it  again.  It  is  impossible  to  come  to- 
any  other  conclusion ;  because  the  words  are  that  the  tenant  M'Lachlan  and  his  ford^i^ 
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saids,  to  wliom  the  first  grant  was  made  of  the  principal  tenement,  shall,  by  virtue  of 
this  tack,  hold  and  enjoy  the  cow's  pasture.  Then,  undoubtedly,  if  they  do  enjoy  it  by 
virtue  of  the  lease,  it  is  part  of  the  lease  itself.  It  is  a  thing  made  incident  to  that 
which  is  granted  by  the  lease.  Common  sense  would  be  outraged  if  we  did  not  hold 
that  it  is  substantially  part  and  pertinent  of  the  principal  thing  granted,  and  made  an 
accessory  to  the  thing  so  granted ;  and  if  so,  it  becomes  a  servitude.  It  goes  with  the 
principal  thing  so  granted,  which,  with  reference  to  the  servitute,  is  to  be  considered 
the  dominant  tenement 

Now,  this,  as  I  have  stated  already,  is  a  mere  question  of  construction.  There  is  no 
question  of  law  in  the  case  at  all.  The  law  is  plain  and  undisputed,  and  the  construc- 
tion, I  think,  can  hardly  be  denied.  The  Lord- Advocate  contended  that  you  were  to 
refer  to  the  antecedent  subjects  granted.  But  it  is  impossible  to  do  that,  because  you 
are  obliged  to  come  to  the  conclusion  that  the  cow's  pasturage  is  to  endure  through  the 
tack,  because  the  tenant  is  to  have  the  benefit  of  it  by  virtue  of  his  tack.  That  is,  of 
coarse,  during  the  tack.  The  antecedent  subjects  are  granted  only  to  take  effect  for  short 
periods  of  years.  The  dominant  tenement  is  let  for  ninety-nine  years,  and  then  the  words 
to  which  I  have  referred  are  immediately  succeeded  by  the  clause  of  warrandice  by 
which  the  company  warrants  the  tack — that  vs,  the  thing  which  had  been  previously 
granted  for  ninety-nine  years — renewable  for  ever.  It  is,  therefore,  abundantly  proved 
that  the  cow's  pasturage  was  granted  for  the  longer  period  of  time.  It  is  granted  to 
accompany  the  tack,  and  is  a  part  of  the  tack. 

Now,  with  regard  to  the  other  matters  it  is  unnecessary  to  enter  into  them,  because, 
when  you  take  the  regulations  and  the  entries  in  the  books  of  the  society,  you  find  that 
it  was  the  very  principle  of  the  case  which  was  then  being  constituted  without  a 
written  agreement,  merely  by  entries  in  the  books  of  the  lessors,  that  every  inhabi- 
tant— that  is,  every  holder  of  a  town  lot — should  be  entitled  by  virtue  of  that  lot  to  a 
cow's  pasturage  on  the  moor.  And  accordingly,  starting  with  that,  you  have  plainly 
expressed  in  the  regulations  the  right  in  respect  of  which  the  holder  of  a  town  lot  was  to 
enjoy  the  cow's  pasturage,  just  as  if  it  had  been  contained  in  the  instrument — the  language 
being  "  together  with  the  right  of  grazing  a  cow  during  the  summer  season."  The  two 
things,  therefore,  are  identical ;  they  are  governed  by  the  same  considerations ;  and  I 
think,  therefore,  that  both  of  them  are  valid  as  against  the  present  appellant ;  and  that 
the  conclusion  of  the  Court  below  must  be  affirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Colonsay. — My  Lords,  I  concur  in  the  opinions  expressed  in  the  First  [48]  l^i^i 
sion  of  the  Court  below.  I  think  that  the  argument  that  was  maintained  for  a 
time,  that  this  lease  as  a  whole  was  away  from  and  foreign  to  the  protection 
of  the  statute  1449,  is  untenable.  It  is  a  lease  for  ninety-nine  years,  and  the  condition 
of  its  being  renewable  is  one  which  may  or  may  not  be  hereafter  discussed.  This  is  a 
building-lease,  granted  for  ninety-nine  years,  for  th^ormation  of  a  town  of  this  kind, 
and  it  is  impossible  to  say  that  it  is  incompetent  to  attach  to  that  lease  the  right  of 
cutting  peat,  or  the  right  of  grazing  a  cow.  I  see  no  difficulty  whatever  in  attaching 
this  right  of  grazing  as  an  adjunct  to  it,  especially  looking  to  the  object  which  the 
society  had  in  view  in  granting  these  tacks.  Then  it  comes  to  be  a  question  of  con- 
struction, whether  the  clause  as  to  a  cow's  grazing  is  here  intended  to  be  a  sort  of 
adjunct  to  the  building  lease,  or  an  adjunct  to  those  other  things  which  immediately 
precede  it  You  cannot  attach  it  to  them.  They  are  separate  and  independent  things, 
each  having  its  own  period  of  endurance.  If  you  were  to  cut  these  things  out  of  the 
lease,  or  to  strike  the  pen  through  them,  and  to  read  the  lease  continuously,  it  is  quite 
clear  that  this  "  moreover  "  clause  must  apply  to  the  building  lease.  I  have,  therefore, 
no  hesitation  in  thinking  that  the  conclusion  of  the  Court  below  is  quite  right. 

Interlocutors  affirmed,  and  appeal  dismissed,  with  costs. 
W.  KoBEBTsoN,  Westminster — Jambs  Dalolbish,  W.S. — David  Curror,  S.S.C. — 

James  Y.  Pullar,  S.S.C. — K.  M.  Gloao,  London. 
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No.  5,  VIIL   Macphkrson   H.L.   48.     29  April  1870.     House  of  Lords. — 

Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

Lord  Charles  Gborge  Archibald  Hamilton  and  Others,  Appellants. — 

D.-R  Gordon,  Q,G.^-Mellish,  Q,C. 

William  Alexander  Louis  Stephen,  Duke  of  Hamilton,  Brandon,  and 

Chatelherault,  Eespondent. — Sir  R,  Palmer,  Q.C, — Anderson,  Q.C. 

Entail — Stat,  1685,  cap.  22 — Prohibitory,  Irritant,  and  Resolutive  Clauses — 11  ^12 
Vict,  cap,  36  {Rutherfurd  Act),  Bee,  43. — Held  (affirming  judgment  of  Court  of 
Session),  in  the  construction  of  the  fettering  clauses  of  a  deed  of  entail  framed  upon 
the  principle  of  enumeration,  that  the  irritant  and  resolutive  clauses  were  not  applic- 
able to  the  prohibition  against  altering  the  order  of  succession,  and  therefore  that, 
under  the  43d  section  of  the  Rutherfurd  Act,  the  entail  was  defective  in  regard  to  all 
the  prohibitions,  and  invalid  even  in  a  question  inter  hceredes, 

(In  the  Court  of  Session,  20th  November  1868,  ante,  vol.  vii.  p.  139.) 

This  action,  brought  by  the  Duke  of  Hamilton,  concluded  for  declarator  that  a  deed 
of  entail  executed  by  WUliam,  third  Duke  of  Hamilton,  and  his  wife,  in  1693,  and 
eight  other  deeds  of  entail,  settling  very  large  estates  on  the  same  series  of  heirs,  and 
under  the  conditions  and  provisions  of  the  first  mentioned  deed,  were  invalid  and  in- 
effectual in  so  far  as  regarded  all  the  prohibitions  and  irritant  and  resolutive  clauses 
therein  contained,  and  that  the  whole  of  the  estates  were  subject  and  liable  to  the  debts 
and  deeds  of  the  pursuer,  who  was  heir  of  entail  in  possession,  and  that  he  had  full 
power  to  sell,  alienate,  and  dispone  the  same  as  he  might  think  proper,  &c. ;  and, 
further,  that  the  pursuer  was  entitled  to  receive  payment  of  certain  specified  sums  of 
money,  as  belonging  to  himself  in  fee-simple,  which  had  been  deposited  in  bank  by 
railway  and  other  companies,  as  the  price  of  parts  of  the  lands  acquired  by  them. 

The  action  was  directed  against  the  whole  of  the  existing  heirs  of  entail  under  the 
destinations  contained  in  the  several  deeds  before  mentioned. 

The  prohibitory  clause  of  the  entail  of  1693  was  in  these  terms : — "  And  farder  it  is 
hereby  expressly  provided  and  declared  and  shall  be  so  provided  [49]  by  the  infeft- 
ments  to  follow  heirupon  that  it  shall  not  be  lawfuU  nor  leasom  to  the  said  James  Earle 
of  Aran  nor  to  the  aires-male  of  his  body  nor  to  our  other  sons  above-mentioned  or  the 
aires-male  of  their  bodies  above-speit.  nor  the  other  aires  of  tailzie  and  provision  above- 
mentioned  nor  to  any  of  them  to  demitt  or  resigne  the  title  of  honor  and  dignity  of 
Duke  of  Hamilton  Marquess  of  Clidsdale  Earle  of  Aran  and  Lanerik  Lord  Aven  Mac- 
hanshyre  and  Polmout  or  to  malft  any  alteration  in  the  course  of  succession  of  the  said 
title  honor  and  dignity  in  prejudice  of  one  of  another  or  of  the  aires-mailb  of  their  bodys 
above-mentioned  as  also  it  is  hereby  expressly  provided  and  declared  that  it  shall  not  be 
lawfull  or  leasom  to  the  said  James  Earle  of  Aran  nor  the  aires-male  of  his  body  nor 
our  other  sons  above-mentioned  nor  the  aires-male  of  their  bodys  above-written  nor  the 
other  aires  of  tailzie  and  provision  above-speit.  nor  any  of  them  to  sell  annalzie  or  dis- 
pone the  f  orsaid  lands  and  estate  or  any  part  thereof  heretably  or  irredeemably  or  under 
reversions  one  or  moe  nor  to  grant  woodsetts  nor  inf ef tments  of  @  rents  or  yearly  duties 
furth  thereof  nor  shall  it  be  lawfull  or  leisom  to  them  or  any  of  them  to  contract  debt 
nor  doe  any  other  deed  civil  or  criminall  whereby  the  said  land  and  estate  or  any  part 
thereof  may  be  evicted  apprysed  or  adjudged  or  any  ways  burdened  or  afiected  or 
become  caduciary  escheat  forfault  or  confisscat  in  prejudice  of  the  said  tailzie  and  the 
aires  of  tailzie  that  are  to  succeed  by  vertue  thereof  nor  shall  it  be  laufuU  or  leasom  to 
the  said  James  Earle  of  Aran  and  the  aires-male  of  his  body  f orsaid  or  our  other  sons  and 
the  aires-male  of  their  bodys  above-mentioned  or  any  of  them  nor  any  of  the  other  aires 
of  tailzie  and  provision  above-specified  to  break  alter  nor  infringe  this  present  tailzie  in 
the  course  of  succession  above- written  in  prejudice  of  the  said  aires-male  of  his  oun  or 
our  said  sons  their  bodies  or  of  the  other  aires  of  tailzie  and  provision  above-written 
designed  to  succeed  by  this  present  tailzie." 

The  irritant  and  resolutive  clauses  were  as  follows : — "  And  if  he  or  they  or  any  of 
them  shall  contraveen  or  doe  in  the  contrary  of  any  point  of  the  f orsaid  provisions 
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either  by  dLmitting  or  resigning  the  title  honor  and  dignity  of  Duke  of  Hamilton  or 
makeing  any  alteration  in  the  course  of  succession  of  the  said  title  honor  and  dignity  or 
by  selling  annalzieing  or  disponing  the  forsaid  lands  and  estate  or  any  part  thereof 
heretably  and  irredeemably  or  under  reversion  one  or  nioe  or  grant  woodsetts  or  infeft- 
ments  of  @  rent  or  yearly  duties  furth  thereof  or  contract  debt  or  doe  any  other  deed 
civil  or  criminal  whereby  the  said  lands  and  estate  or  any  part  thereof  may  be  evicted 
apprysed  or  adjudged  or  any  ways  burdened  and  aifected  or  become  caduciary  escheat 
forfault  or  confiscat  that  then  and  in  these  cases  or  any  of  them  not  only  shall  all 
these  deeds  and  debts  be  voyd  and  null  of  themselfs  and  no  wayes  binding  or  obligatory 
to  inferr  any  action  or  execution  personal!  or  reall  against  the  next  aire  of  tailzie  or  the 
forsaid  estate  nor  any  ways  burden  nor  affect  the  said  estate  or  any  part  thereof  but  also 
the  persons  contraveening  if  they  be  descended  of  our  bodies  shall  forfault  amitt  and 
tyne  all  right  title  and  interest  they  have  or  can  pretend  to  the  forsaid  lands  and  estate 
honor  and  dignity  ipso  fado  and  that  for  themselves  only  and  their  right  to  the  said 
lands  and  estate  honor  and  dignity  shall  pertain  and  belong  to  the  next  person  who 
may  succeed  albeit  descending  of  the  contraveeners  body  (if  anie  be)  and  if  the  contra- 
veeners  are  not  descended  of  our  bodys  then  they  for  themselves  and  all  descending  of 
them  shall  forfault  amitt  and  tyne  all  right  title  and  interest  they  have  or  can  pretend 
to  the  forsaid  lands  and  estate  honor  and  dignity  ipso  facto  and  the  samen  shall  pertain 
liescend  and  belong  to  the  next  aire  of  tailzie  appointed  to  succeed  in  the  same  way  and 
manner  as  if  the  person  contraveener  had  never  been  in  rerum  natura  [50]  and  it  shall 
be  leisom  and  lawfull  to  the  next  aire  of  tailzie  to  establish  the  right  of  the  said 
estate  and  dignity  in  his  person  by  service  and  retoure  to  the  person  immediately  pre* 
ceeding  the  contraveener  or  by  declarator  adjudication  or  any  other  manner  of  way 
consisting  with  the  laws  of  this  kingdom  without  being  liable  to  the  contraveeners  debte 
or  deeds  which  shall  be  in  themselves  voyd  and  null  and  the  estate  forsaid  shall  be  free 
and  disburdened  thereof." 

The  pursuer  pleaded  ; — (1)  According  to  the  sound  construction  of  each  and  all  of 
the  foresaid  deeds  of  entail,  the  irritant  and  resolutive  clauses  are  not  directed  against 
or  applicable  to  the  prohibition  against  altering  the  order  of  succession,  and  such  prohi- 
bition is  therefore  invalid  and  ineffectual.  (2)  The  foresaid  taillies  being  each  and  all  of 
them  ineffectual  in  regard  to  the  prohibition  against  altering  the  order  of  succession  to 
the  lands  therein  mentioned,  the  same  are  invalid  and  ineffectual  as  regards  the  prohibi- 
tion against  alienation  and  contraction  of  debt,  and  the  pursuer  is  entitled  to  dispose  of 
the  foresaid  lands  at  pleasure.     11  &  12  Vict.  cap.  36,  sec.  43.* 

The  defenders  pleaded ; — (1)  The  deeds  of  entail  in  question  are  valid  and  effectual 
tailzies,  in  terms  of  the  Act  1685,  cap.  22,  and  in  particular  the  prohibitions  against 
altering  the  order  of  succession  to  the  whole  subjects  therein  mentioned  ^re  effectually 
fenced  by  the  irritant  and  resolutive  clauses  thereof.  (2)  Even  assuming  the  prohibition 
against  altering  the  order  of  succession  to  the  lands  not  to  be  effectually  fenced  by  the 
irritant  and  resolutive  clauses  of  the  said  deeds,  the  defenders  should  be  assoilzied,  in 
respect  that  it  is  not  essential  to  the  validity  of  the  said  d^eds,  in  any  question  with  the 
present  pursuer,  that  the  said  prohibition  shall  be  fenced  by  irritant  and  resolutive 
clauses.  (3)  The  said  deeds  of  entail  being  in  all  respects  valid  and  effectual,  et 
separaiim,  being  valid  and  effectual  inter  hceredes,  and  the  sums  of  money  specified  in 
the  summons  having  been  obtained  in  respect  of  lands  held  under  the  said  deeds,  the 
pursuer  is  not  entitled  to  decree  of  declarator  in  regard  to  these  sums  as  concluded  for. 

On  20th  March  1868   the  Lord  Ordinary   (Barcaple)  repelled   the  defences,  and 

*  The  43d  section  enacts, — "That  where  any  taillie  shall  not  be  valid  and  effectual 
in  terms  of  the  said  recited  Act  of  the  Scottish  Parliament,  passed  in  the  year  1685,  in 
r^rd  to  the  prohibitions  against  alienation  and  contraction  of  debt,  and  alteration  of  the 
order  of  succession,  in  consequence  of  defects,  either  of  the  original  deed  of  entail,  or  of 
the  investiture  following  thereon,  but  shall  be  invalid  and  ineffectual  as  regards  any  one 
of  such  prohibitions,  then,  and  in  that  case,  such  taillie  shall  be  deemed  and  taken,  from 
and  after  the  passing  of  this  Act,  to  be  invalid  and  ineffectual  as  regards  all  the  prohibi- 
tions, and  the  estate  shall  be  subject  to  the  deeds  and  debts  of  the  heir  then  in  posses- 
sion, and  of  his  successors,  as  they  shall  thereafter  in  order  take  under  such  taillie ;  and 
no  action  of  forfeiture  shall  be  competent  at  the  instance  of  any  heir-substitute  in  such 
tailzie  against  the  heir  in  possession  under  the  same  by  reason  of  any  contravention  of  all 
or  any  of  the  prohibitionp." 
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decerned  in  tenns  of  the  libel ;  and  on  20th  Kovember  1868  the  First  Division  adhered. 
The  defenders  appealed. 

Lord  Chelmsford. — My  Lords,  two  questions  arise  upon  this  appeal — first,  whether 
the  irritant  and  resolutive  clauses  in  the  entail  of  1693  (with  which  all  the  other  entails 
agree)  apply  to  the  prohibition  against  altering  the  order  of  succession ;  and  secondly, 
if  not,  whether  the  respondent — the  pursuer  in  the  action — is  entitled  to  a  declarator  of 
freedom  from  the  whole  of  the  entail,  under  the  43d  section  of  the  Butherfurd  Act, 
against  the  appellant,  one  of  the  heirs  of  entail. 

[51]  1^  ^  ^^^^^  ^^^^  the  irritant  and  resolutive  clauses  do  not  apply  in  terms  to  the 
prohibition  against  altering  the  order  of  succession.  But  it  is  said  that  this  prohibition 
may  be  treated  as  superfluous,  because  there  are  other  words  in  the  prohibitory  clause 
which  include  it,  and  to  which  the  irritant  and  resolutive  clauses  are  appHcable,  1  do 
not  think,  however,  that  this  argument  is  well  founded.  There  are  three  prohibitions, 
which  have  been  called  the  cardinal  prohibitions  in  entails,  and  which  are  quite  distinct 
from  each  other,  viz.  against  alienation,  against  contracting  debts,  and  against  altering 
the  order  of  succession.  1  think  that  the  prohibition  against  altering  the  order  of 
succession  ought  to  be  specific ;  and  that,  even  if  it  would  be  included  in  a  prohibition 
against  alienation  (which  it  does  not  appear  to  me  that  it  would),  the  distinct  and 
separate  mention  of  it  shews  that  it  was  not  intended  to  be  so  included  in  this  entail. 

The  alteration  of  the  order  of  succession  being  specifically  prohibited,  it  is  not  covered 
by  the  irritant  and  resolutive  clauses,  which  are  framed  upon  the  principle  of  enumera- 
tion, i,e,  of  repeating  all  the  specific  acts  forbidden  by  the  prohibitory  clause. 

With  regard  to  the  second  question,  as  to  the  effect  of  the  Butherfurd  Act  upon  an 
entail  where  the  prohibition  against  altering  the  order  of  succession  is  not  fenced  with 
irritant  and  resolutive  clauses,  it  was  argued  for  the  appellant  that,  before  the  passing 
of  the  Butherfurd  Act,  the  prohibition  as  to  altering  the  order  of  succession  was  effectual 
at  common  law,  though  not  fenced  in  terms  of  the  Act  of  1685 ;  and  that,  therefore, 
the  condition  necessary  to  the  application  of  the  Act  of  1685  does  not  exist  This 
argument  was  addressed  both  to  the  Lord  Ordinary  and  to  the  First  Division,  but  was 
not  allowed  to  prevail. 

By  the  Act  of  1685  persons  are  empowered  "to  tailzie  their  lands  and  estates,  and 
to  substitute  heirs  in  their  tailzies  with  such  provisions  and  conditions  as  they  shall 
think  fit ;  and  to  affect  the  said  tailzies  with  irritant  and  resolutive  clauses,  whereby  it 
shall  not  be  lawful  to  the  heirs  of  tailzie "  (amongst  other  things)  "  to  do  any  deed 
whereby  the  samen  (the  lands)  may  be  apprised,  adjudged,  or  evicted  from  the  other 
substitutes  in  the  tailzie,  or  the  succession  frustrate  or  interrupted,  declaring  all  such 
deeds  to  be  in  themselves  null  and  void.'' 

Then,  by  the  43d  section  of  the  Butherfurd  Act  it  is  provided  "that  where  any 
tailzie  shall  not  be  valid  and  eifectual  in  terms  of  the  said  recited  Act  of  the  Scottish 
Parliament  passed  in  the  year  1685,  in  regard  to  the  prohibitions  against  alienation  and 
contraction  of  debt,  and  alteration  of  the  order  of  succession,  in  consequence  of  defects, 
either  of  the  original  deed  of  entail  or  of  the  investiture  following  thereon,  but  shall 
be  invalid  and  ineffiectual  as  regards  any  one  of  such  prohibitions,  then  and  in  that  case 
such  tailzie  shall  be  deemed  and  taken,  from  and  after  the  passing  of  this  Act,  to  be 
invalid  and  ineffectual  as  regards  all  the  prohibitions." 

Now,  a  tailzie  under  the  Act  of  1685  is  not  valid  and  effectual  to  frustrate  or 
interrupt  an  alteration  of  the  succession  unless  it  is  affected  with  irritant  and  resolutive 
clauses ;  and  therefore  the  entail  in  question,  being  invalid  and  ineffectual  as  regards 
this  prohibition,  is  invalid  and  ineffectual  as  to  all. 

That  the  Butherfurd  Act  applies  to  questions  inter  hceredes  has  been  considered  to 
be  the  settled  law  in  Scotland  for  some  years,  according  to  the  cases  of  Dick  Cunning- 
ham, 14  D.  636;  Ferguson,  15  D.  19;  and  Dewar,  14  D.  1062, — mentioned  in  the 
Lord  Ordinary's  note. 

The  authority  of  these  cases  is,  in  my  opinion,  very  much  strengthened  by  the  fact 
that  Lord  Ivory  originally  doubted  the  propriety  of  the  decisions,  apparently  on  the 
ground  that  Carrick  t\  Buchanan,  16  S.  358,  had  decided  that  a  gratuitous  deed  altering 
the  order  of  succession  is  void  in  a  question  inter  Jueredes,  without  regard  to  the  question, 
whether  the  entail  was  sufficiently  fenced  under  the  Act  of  1685.  But  in  the  sub- 
sequent case  of  Scott  (18  D.  168)  he  entirely  changed  his  opinion,  and  said,  "A  plea 
was  attempted  to  be  raised  in  the  case  of  Buchanan  by  the  defender,  that  since,  in  a 
question  inter  hceredes^  the   prohibition   against  altering  the  order  of  succession  was 
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effectual  ivithout  any  fencing,  therefore  the  Kutherfurd  Act  did  not  apply,  because  there 
was  no  defect  in  that  view  of  the  case  in  the  prohibitive  clause.  That  is  a  view  of  the 
case  that  at  one  time,  your  Lordships  may  remember,  I  had  occasion  several  times  to 
[52]  bring  before  the  Court,  and  to  support.  But  I  came  to  be  of  opinion  that  the 
ground  upon  which  I  did  so  was  rather  short-sighted,  inasmuch,  as  Lord  Fullertou 
explained,  that  it  does  not  necessaril]^^  follovr  that  the  deed  altering  the  order  of  succes- 
sion is  a  gratuitous  deed.  It  may  be  an  onerous  deed,  and  it  may  be  embodied  in  a 
marriage-contract,  the  most  onerous  of  all  contracts ;  and  that  being  so,  it  was  a  case  in 
which  fencing  was  as  necessary  to  protect  the  altering  the  order  of  succession  as  in  any 
other  of  the  prohibitions,  and  therefore,  however  strongly  I  may  have  been  inclined  to 
doubt  at  first,  I  now  acquiesce  entirely  in  the  judgment  of  the  Court  in  the  cases  of 
Dewar,  Cunningham,  and  Ferguson." 

These  cases  appear  to  me  to  have  decided  the  question.  And  I  will  merely  add, 
with  reference  to  the  cuse  of  Dempster  r.  Dempster,  3  Macq.  Ap.  62,  that  that  case 
at  all  events  decided  this,  that  the  Butherfurd  Act  is  applicable  to  a  question  inter 
hceredes.  Under  these  circumstances,  I  submit  to  your  Lordships  that  the  interlocutor 
ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Wkstburt. — My  Lords,  I  think  it  plain,  on  looking  at  the  43d  section  of  the 
Butherfurd  Act,  that  if  an  entail  be  inefTectual  with  resi)ect  to  any  of  its  provisions,  it 
was  intended  that  the  whole  of  that  entail  should  be  altogether  invalid  and  null.  And 
the  words  are  so  universal,  so  utterly  free  from  any  s[)ecies  of  exception,  that  the 
enactment  must  apply  as  between  all  i)arties — that  is,  tis  well  between  parties  taking 
under  the  entail,  and  strangers  claiming  under  an  act  which  is  not  sufficiently  pro- 
hibited, as  between  the  heirs  of  entail  taking  under  the  instrument. 

The  criterion  to  which  the  Butherfurd  Act  refers  is  this — whether  an  entail  be 
complete  and  perfect  under  the  Act  of  1685.  Applying  that  test,  it  declares  that  if 
it  be  not  perfect  with  reference  to  that  statute  it  may  be  deemed  imperfect  altogether. 

The  question  then  that  arises  is  simply  this, — Is  this  entail  capable  of  bearing  the 
test  of  the  application  of  the  Act  of  1685?  Now,  the  vice  in  the  entail,  the  defect 
struck  aty  is  the  circumstance  that  the  prohibitory  clause,  which  is  directed  in  termn 
against  an  alteration  in  the  order  of  succession,  is  not  fenced  by  proper  irritant  and 
resolutive  clauses. 

Some  attempt  was  made  to  shew  that  the  irritant  and  resolutive  clauses  might  be 
made  by  construction  large  enough  to  include  an  express  prohibition  against  the  altera- 
tion of  the  order  of  succession.  But  if  we  were  to  listen  to  those  arguments  we  should 
have  to  reverse  a  great  number  of  authorities  that  have  been  long  established  and  acted 
upon  in  the  law  of  Scotland.  It  is  quite  sufficient  to  refer  to  the  very  luminous 
judgment  given  by  Lord  Brougham  in  the  case  of  Lang  t\  Lang*  to  prove  that  the 
present  attempt  to  make,  by  construction,  the  irritant  clause  sufficient  to  cover  a  prohibi- 
tion against  altering  the  order  of  succession,  is  entirely  met  by  the  arguments  in  that 
judgment,  and  is  shewn  to  be  utterly  inconsistent  with  the  established  law  of  entail  in 
Scotland. 

Then,  my  Lords,  the  ingenuity  of  the  counsel  for  the  appellant  resorted  to  this  argu- 
ment,— it  was  said  that  it  cannot  be  invalid  according  to  the  terms  of  the  statute, 
because  a  clause  prohibiting  the  alteration  of  the  order  of  succession  is  good  at  common 
law,  and  did  not  require  the  aid  of  the  fencing  of  the  irritant  and  resolutive  clauses. 
But  upon  an  examination  of  the  statute  it  is  true  that  the  prohibiting  clause  would  be 
good  as  against  a  gratuitous  deed  altering  the  order  of  succession ;  but  it  would  not  be 
good  as  against  an  onerous  deed  altering  the  order  of  succession ;  and  it  is  impossible, 
therefore,  to  say  that  the  prohibitory  clause  found  in  this  deed  of  entail  is  supported 
by  the  doctrine  of  common  law,  and  did  not  require  the  aid  of  the  protection  of  the 
irritant  and  resolutive  clauses. 

The  result  therefore  is,  that  you  have  here  a  prohibitory  clause  which  in  point  of 
fact,  unless  it  be  protected  by  the  irritant  and  resolutive  clauses,  would  be  insufficient  to 
control  onerous  deeds  altering  the  order  of  succession.  You  have  therefore  a  vice  in 
the  entaiL  It  does  not  come  up  to  the  requisitions  of  the  statute  of  1685,  and  therefore 
the  Butherfurd  Act  must  undoubtedly  apply.  [53]  I  think  the  intent  and  object  of  the 
Butherfurd  Act  are  quite  plain  upon  its  language,  and  I  should  prefer  to  rest  on  the 
interpretation  of  that  language,  without  going  into  the  decisions  which  have  been  given 

♦M*L.&B.  App.  871. 
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upon   it;  but  the   decisions   that  have   taken   place  upon  the  Rutherfurd  Act  have 
adopted  that  interpretation. 

On  these  grounds,  I  think  it  is  quite  clear  that  the  judgment  of  the  Court  below 
is  right,  and  the  conclusion  must  follow  that  this  appeal  must  be  dismissed,  with 
costs.  ' 

Lord  Colonsay. — My  Lords,  I  do  not  think  it  necessary  to  add  anything  to  the 
observations  which  have  been  made.  The  case  has  appeared  to  me  to  be  very  clear, 
following  the  course  of  reasoning  which  has  been  expressed  by  my  noble  and  learned 
friend  who  has  just  spoken.  That  is  the  course  of  reasoning  which  appeared  to  me 
in  more  than  one  decision  of  the  Court  below  to  be  conclusive  upon  this  point,  and  I 
adhere  to  the  opinion  which  I  expressed  in  those  reported  cases,  as  well  as  to  the 
judgment  pronounced  in  this  case. 

Interlocutor  affirmed,  and  appeal  dismissed,  with  costs. 

CoNNKLL  <fe  Hope,  Westminister — ^Tods,  Murray,  &  Jamieson,  W.S. — Gregory, 
RowcLiPFES,  &  Co.,  Bedford  Row,  London — H.  &  A.  Ingus  W.S. 


No.  6.  VIIL  Macpherson  H.  L.  53.     9  May  1870.     House  of  Lords. — Lord 

Chancellor  (Hatherley)  ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

Walter    Duncan  (Collector  of    Poor   Rates   of   St.  Vigeans),  Appellant. — 

Sir  B,  Palmer,  Q.C. — AndersoUy  Q.C, 
The  Scottish  North-Eastern  Railway  Company,  Respondents. — 

Loi'd'Adv,  Yming — MeUishy  Q,G. 

Railway — Poor-i?a/e«. —Tlie  Dundee  and  Arbroath  Railway  Act,  passed  in  1836, 
enacted  that  when  the  railway  company  acquired  a  portion  of  the  lands  of  any 
proprietor  the  portion  so  acquired  should  not  be  liable  for  "  any  public  or  parish 
burden  whatever;  but  the  same  shall  be  paid  by  the  original  proprietor  of  such 
lands."  At  the  date  of  the  Act  poor-rates  were  levied  from  railway  companies 
only  qua  owners  and  occupants  of  the  lands  held  by  them  in  each  parish  respectively,, 
but  in  1845  the  Poor-Law  Amendment  Act  prescribed  a  special  mode  for  the  assess- 
ment of  railways,  requiring  each  railway  to  be  valued  as  a  composite  subject,  and 
directing  the  total  annual  value  to  be  apportioned  among  the  parishes  through  which 
it  passed,  according  to  the  number  of  miles  of  railway  in  each.  Held  {rev.  judgment 
of  the  Court  of  Session)  {dtih.  Lord  Colonsay)  that  the  assessment  for  poor-rates 
of  a  railway  as  a  composite  subject  was  a  new  assessment  introduced  by  the  Poor- 
La  w  Act  of  1845,  and  that  previous  statutes,  in  so  far  as  they  exempted  railways 
from  assessment,  were  abrogated. 

Public  Burdens — Poor-Eates — Opinions  that  an  exemption  of  lands  from  public  and 
parochial  burdens  applies  to  poor-rates. 

(In  the  Court  of  Session,  13th  December  1867,  ante,  vol.  vi.  p.  152.  See  also 
Scottish  North-Eastern  Railway  Co.  v.  Gardiner,  29th  January  1864,  arite,  vol.  ii. 
p.  537.) 

•On  29th  January  1864  it  was  decided  by  a  majority  of  the  whole  Judges  in  the 
Court  of  Session  in  a  cause  between  the  Scottish  North-Eastern  Railway,  and 
Gardiner,  the  inspector  of  poor  of  Coupar- Angus,  that  a  portion  of  the  railway  was 
constructed  on  ground  acquired  by  the  Newtyle  and  Coupar- Angus  Railway  Company, 
in  virtue  of  powers  conferred  on  them  by  5  &  6  Geo.  IV.  cap.  82,  which  exempted 
the  railway  from  liability  for  "public  and  parish  burdens,"  and  that,  therefore,  so 
far  as  regards  that  portion  of  the  line,  the  railway  company  were  not  liable  as  owners 
for  poor-rates.  This  judgment  was  not  appealed.  Subsequently  the  parishes  through 
which  the  railway  passed  determined  again  to  raise  the  question,  with  the  intention  of 
carrying  it  to  the  House  of  Lords.  Accordingly,  on  3rd  April  1866,  the  Scottish 
North-Eastern  Railway  Company  presented  a  note  of  suspension  and  intenlict  against 
[54]  the  collector  of  poor-rates  of  St.  Vigeans,  complaining  of  a  summary  warrant  for 
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payment  of  £280,  9s.  lOd.,  assessed  on  the  complainers  for  poor-rates  in  respect  of  the 
parts  of  their  lines  of  railway  which  ran  through  the  parisli  of  St.  Vigeans.  These 
assessments  were  laid  upon  the  railway  company  as  owners  and  occupants. 

The  note  was  passed  on  caution. 

The  suspenders  relied  on  the  following  enactments  in  the  special  Acts  of  companies 
represented  by  them  : — 

The  Act  6  Will.  IV.  c.  32,  incorporating  the  Dundee  and  Arbroath  Railway 
Company,  enacted,  section  23, — "That  the  rights  and  titles  to  be  granted  in  manner 
above  mentioned  to  the  said  company  to  the  lands  and  heritages  therein  described 
shall  not  in  any  measure  affect  or  diminish  the  right  of  the  superiority  of  the  same, 
but  notwithstanding  the  said  conveyances,  the  rights  of  superiority  shall  remain  as 
before  entire  in  the  persons  granting  such  conveyances ;  and  the  lands  and  heritages 
so  conveyed  to  the  said  company  shall  not  be  liable  for  any  feu-duties  or  casualties  to 
the  superiors,  nor  for  land  tax,  cess,  stipend,  schoolmaster's  salary,  nor  any  public  or 
parish  burden  whatever,  but  the  same  shall  be  paid  by  the  original  proprietor  of  such 
lands  or  heritages." 

The  Arbroath  and  Forfar  Railway  Act,  6  Will.  IV.  c.  34,  sec.  32,  enacted,—"  That 
tlie  lands  or  heritages  to  be  acquired  for  the  purposes  of  this  Act  shall  not  be  liable  in 
payment  of  land  tax,  or  any  feu-duties,  casualties  of  superiority,  cess,  stipends,  school- 
master's salary,  or  other  public  or  parochial  burdens,  unless  it  be  so  stipulated  in  the 
conveyance  thereof  to  the  said  company,  but  the  same  shall  be  paid  by  the  original 
proprietors  of  such  lands  or  heritages,  except  in  case  the  said  company  shall  purchase 
and  acquire  the  whole  lands  or  heritages  belonging  to  any  person  within  the  said 
panshes,  in  which  case  the  said  burdens  shall  be  paid  by  the  said  company  for  the 
whole  of  such  lands  or  heritages  which  may  be  so  acquired  as  aforesaid." 

The  respondent  pleaded; — (1)  The  complainers  are  not,  in  respect  either  of  their 
ownership  or  of  their  occupancy  of  the  railway  in  the  parish  of  St  Vigeans,  exempted 
from  liability  for  poor-rates  by  the  clauses  in  the  Acts  of  1836  relied  on  by  them, 
inasmuch  aa  the  burdens  referred  to  in  these  clauses  do  not  include  or  embrace  poor- 
rates.  (2)  On  the  assumption  that  the  exemptions  did  include  or  embrace  poor-rates, 
they  were  abrogated  by  the  Poor-Law  Acts,  8th  &  9th  Vict.  cap.  83,  and  24th  & 
25th  Vict  cap.  37,  and  the  Valuation  of  Lands  Act,  17th  &  18th  Vict  cap.  91 ; 
and  the  complainers,  as  owners  and  occupiers  of  their  railways  within  the  parish,  are 
liable  for  poor-rates  under  the  statutes.  (3)  In  no  event  could  the  clauses  of  exemption 
have  the  effect  of  freeing  the  complainers  from  primary  liability  for  poor-rates  in 
respect  of  their  railways,  as  in  a  question  with  the  Parochial  Board  of  St.  Vigeans,  to 
whatever  relief,  if  any,  those  clauses  might  entitle  them  as  against  the  parties  from 
whom  the  complainers  acquire  their  landR. 

The  Lord  Ordinary  (Kinloch),  on  15th  March  1867,  pronounced  this  interlocutor : 
— ''  Finds  that  the  suspenders,  the  Scottish  North-Eastern  Railway  Company,  are  not 
due  to  the  respondent,  the  collector  of  poor-rates  for  the  parish  of  St  Vigeans,  the  sum 
of  assessment  for  which  warrant  has  been  granted  :  Suspends  simpliciter  the  warrants 
and  proceedings  complained  of :  Declares  the  interdict  already  granted  perpetual,  and 
decerns:  Finds  the  respondent  liable  to  the  suspenders  in  the  expenses  of  process: 
Allows,"  &c,» 

[55]  Theappellant  having  reclaimed,  the  Second  Division  pronounced  this  interlocutor  : 
— **  The  Lords  having  heard  counsel  on  the  reclaiming  note  for  Walter  Duncan  against 
Lord  Kinloch's  interlocutor  of  15th  March  1867,  recall  in  hoc  statu  the  interlocutor 
complained  of :  Find  that  under  the  terms  of  the  statutes  founded  on  the  suspenders 
are  not  liable  for  poor-rates,  whether  as  owners  or  occupants,  in  respect  of  any  portion 
of  their  railway  constructed  wholly  upon  ground  acquired  by  them  in  the  manner  and 
Qpon  the  footing  specified  in  the  said  statutes  respectively,  as  authorising  the  ex- 
emptions there  conferred :  But  before  answer  as  to  the  amount  of  assessment  charged 
for  that  may  thus  be  affected,  appoint  the  suspenders  to  lodge  a  minute  stating  the 
ejrtent  and  situation  of  the  ground,  or  pieces  of  ground,  for  which  they  claim  exemp- 

*  "  NoTB. — The  present  case  must  be  ruled  by  the  decision  of  the  Court  in  the  case 
of  the  Scottish  North-Eastern  Railway  Company  v,  Gardiner,  29th  January  1864,  2 
^lacph.  537.  The  collector  of  poor-rates  for  the  parish  of  St  Vigeans  has  avowedly 
disregarded  that  decision,  and  assessed  the  railway  company  without  giving  effect,  in 
any  respect,  to  the  exemptions  sanctioned  by  the  judgment."  .  .  . 
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tion,  and  the  manner  and  terms  in  which  the  same  were  acquired,  as  bearing  upon  the 
exemptions  claimed,  and  that  qtiani  primum" 
The  collector  of  poor-rates  ap()ealed. 

Lord  Chancellor. — My  Lords,  in  this  case  the  appellant  complains  of  certain 
directions  which  have  been  given  with  reference  to  an  assessment  which  he,  as  the 
collector  of  poor-rates  in  the  parish  of  St.  Vigeans  in  the  county  of  Forfar,  put  in  force 
against  the  respondents,  the  Scottish  North- Eastern  Railway  Company.  His  appeal  is 
against  an  interlocutor  which  has  been  pronounced  by  the  Court  against  his  proceeding, 
as  collector  of  the  poor-rates,  to  collect  a  rate  which  had  been  assessed  upon  the  company. 
The  question  which  arises  upon  this  appeal  is,  whether  or  not,  under  the  several 
Acts  of  Parliament  passed  with  reference  to  the  constitution  of  the  companies  re- 
presented by  the  Scottish  Korth-Eastern  at  the  present  time,  the  property  through 
which  the  railway  passes  and  which  is  held  by  the  railway  company  is,  or  is  not, 
exempt  from  the  operation  of  an  assessment  which  has  been  made  with  reference  to 
the  parish  of  St.  Vigeans,  that  being  a  parish  which  the  railway  traverses,  and  as  to 
which  the  assessment  of  the  rate  is  now  in  question  ? 

There  were  originally  two  Acts  of  Parliament,  one  for  constructing  a  railway  from 
Arbroath  to  Forfar,  and  the  other  for  constructing  a  railway  from  Dundee  to  Arbroath. 
The  sections  contained  in  these  railway  Acts,  with  reference  to  the  purchase  of  land 
for  the  several  railways,  were  different  in  form,  perhaps  in  some  degree  different  in 
substance,  but  upon  the  present  occasion,  so  far  as  we  are  called  upon  to  pronounce  a 
decision  in  this  case,  the  form  seems  to  be  to  the  same  effect  in  the  one  case  and  in 
the  other. 

By  the  3d  section  of  the  Dundee  and  Arbroath  Railway  Act,  the  company  was 
authorised  to  make  the  railway.  By  the  21st  section  the  form  of  conveyance  was 
specified,  and  by  the  23d  section  it  was  enacted  that  "  the  rights  and  titles  to  be 
granted,  in  manner  above-mentioned  to  the  said  company  to  the  lands  and  heritage 
therein  described,  shall  not  in  any  measure  affect  or  diminish  the  rights  of  the  superi- 
ority of  the  same,  but  notwithstanding  the  said  conveyances  the  rights  of  superiority 
shall  remain  as  before  entire  in  the  persons  granting  such  conveyances,  and  the  lands 
and  heritages  so  conveyed  to  the  said  company  shall  not  be  liable  for  any  feu-duties  or 
casualties  to  the  superiors,  nor  for  land-tax,  cess,  stipend,  schoolmaster's  salary,  nor  any 
public  or  parish  burden  whatever,  but  the  same  shall  be  paid  by  the  original  proprietor 
of  such  lands  or  heritages.'' 

This  form  of  enactment  appears  to  have  been  not  infrequent  at  the  time  when  the 
Act  passed,  which  was  in  the  year  1835,  owing  to  a  jealousy  which  was  felt  on  the 
part  of  the  proprietors  of  lands,  with  reference  to  the  influence  conferred  by  holding  a 
superiority,  and  with  reference  also,  no  doubt,  to  certain  privileges  which  existed  with 
reference  to  votes  for  the  election  of  Members  of  Parliament,  which  rendered  persons 
holding  a  superiority  desirous  of  retaining  it  in  their  [56]  own  hands ;  and  the  intent 
of  Parliament  no  doubt  was  that  this  superiority  should  be  so  reserved,  and  that,  the 
superiority  being  reserved,  any  assessment  which  might  be  made  with  reference  to  the 
ownership  of  the  lands  should  continue  to  be  paid  by  those  who  owned  the  lands,  and 
that  the  railway  company  should  take  the  lands  free  from  those  particular  assessments 
which  are  here  specified.  There  was  no  intention  of  course,  as  against  the  public,  of 
liberating  the  lands  altogether  from  the  payment  of  the  rates.  That  is  expressly 
asserted  in  the  latter  part  of  the  clause,  which  says  that  the  lands  conveyed  to  the 
company  shall  not  be  liable  for  those  particular  charges,  but  that  the  same  shall  be  paid 
by  the  original  proprietors  of  such  lands  or  heritages.  The  first  words  might  have 
seemed  to  exempt  the  lands  altogether,  but  in  those  words  Parliament  was  intending  to 
deal  with  a  totally  different  subject-matter,  a  matter  with  which  the  parish  had  nothing 
to  do,  namely,  the  question  how  the  payment  should  be  distributed  between  the  vendors 
of  the  lands  and  the  purchasers. 

The  Act  for  forming  the  railway  from  Arbroath  to  Forfar  differed  in  some  degree 
from  the  Act  I  have  adverted  to.  In  that  Act,  passed  in  1836,  there  were  some  special 
enactments.  By  the  3 2d  section  of  that  Act  a  form  of  conveyance  was  pointed  out 
which  was  to  give  a  good  title  to  the  company.  And  in  that  same  section  it  was 
provided,  "  that  the  lands  or  heritages  to  be  acquired  for  the  purposes  of  this  Act  shall 
not  be  liable  in  payment  of  land-tax  or  any  feu-duties,  casualties  of  superiority,  cess, 
stipends,  schoolmaster's  salary,  or  other  public  or  parochial  burdens,  unless  it  be  so 
stipulated  in  the  conveyance  thereof  to  the  said  company,  but  the  same  shall  be  paid 
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by  the  original  proprietors  of  such  lands  or  heiitages,  except  in  case  the  said  company 
shall  purchase  and  acquire  the  whole  lands  or  heritages  belonging  to  any  person  within 
the  said  parishes,  in  which  case  the  said  burdens  shall  be  paid  by  the  said  company  for 
the  whole  of  such  lands  or  heritages  which  may  be  so  acquired  as  aforesaid." 

There  were  therefore  in  this  particular  Act  two  special  cases  of  exemption  from  the 
general  rule,  that  of  the  vendors  continuing  to  pay  the  assessments — namely,  that  it 
might  be  otherwise  stipulated,  if  the  parties  thought  fit,  in  the  conveyance  itself ;  and 
the  other  being  that  in  the  event  of  the  railway  company  taking  the  whole  of  the 
proprietor's  property,  inasmuch  as  in  that  event  the  proprietor  would  cease  to  care  any- 
thing further  about  his  superiority,  which,  of  course,  would  be  put  an  end  to  by  the 
whole  of  his  property  having  been  acquired — then,  in  that  case,  the  company  were  to 
pay  the  rates.  That  only  the  more  clearly  demonstrates  that  by  the  section  which  I 
have  read  in  the  previous  Act  there  was  no  intention  of  affecting  the  rights  of  the 
parish  to  levy  rates  upon  the  property  which  might  be  taken  by  the  railway  company, 
but  that  it  is  simply  a  matter  of  arrangement  between  the  railway  company  and  those 
from  whom  they  purchased  as  to  which  of  the  two  parties  shall  bear  the  burden. 

Part  of  the  argument  that  we  have  heard  has  been  founded,  in  fact,  upon  that  view 
of  the  case,  because  a  portion  of  the  argument  was  directed  to  this  question,  whether 
or  not  the  position  of  the  parties  should  not  be  regarded  as  one  in  which  the  parish  had 
no  concern  whatever,  but  that  the  parish  was  simply  to  take  the  usual  course  of 
assessing  the  property  in  whosoever's  hands  it  might  be  found:  but  that  when* this 
assessment  should  be  made  by  the  parish,  the  right  of  the  party  holding  the  lands — 
namely,  the  railway  company  (if  the  railway  company  should  be  the  persons  from 
whom  the  parish  should  demand  and  obtain  the  payment  of  the  rate) — would  be  this, 
and  this  only,  to  have  recourse  by  virtue  of  these  sections  against  the  vendor  as  the 
person  who  would  be  liable  to  recoup  them  in  respect  of  the  provisions  contained  in  the 
statute.  I  do  not  think  it  necessary  to  pursue  that  inquiry,  but  the  impression  upon 
my  own  mind  certainly  is,  that  that  cannot  be  read  as  the  true  construction  of  the  Act, 
for  there  is  not  any  specific  direction  in  the  Act,  as  there  would  have  been  if  that  had 
been  the  intention,  authorising  the  company  to  demand  the  amount  of  any  payment 
they  might  make  from  the  vendor,  who  would  be  bound  to  indemnify  them.  There  is 
nothing  in  the  Act  pointing  out  that  relation  between  the  parties,  or  giving  a  remedy 
to  the  company  for  obtaining  repayment  from  the  vendor,  which  one  would  expect  to 
find  specifically  [57]  pointed  out,  if  such  had  been  the  intention.  I  do  not  think,  there- 
fore, that  the  case  will  turn  upon  any  such  construction  of  the  Act  as  that  which  I 
have  just  referred  to. 

But  subsequently  to  these  Acts  very  great  changes  took  place  with  reference  to  the 
whole  arrangement  of  the  poor-law  assessment  as  regarded  the  railways.  At  the  time 
of  this  Act  being  passed  the  lands  in  question  occupied  by  the  railway  company  would 
have  to  be  treated  like  any  other  lands  with  reference  to  the  poor-rates,  according  as 
they  were  found  valued  and  rated  in  the  parish  books.  The  owner  who  had  been 
entered  originally  upon  the  parish  book  as  owner  of  the  land  would,  I  apprehend,  still 
have  his  name  retained,  for  the  purpose  of  convenience  at  least,  under  these  Acts  as 
owner  of  this  land,  which  would  be  actually  and  bodily  occupied  and  possessed  by  the 
raOway  company,  and  he  would  be  rated  like  any  other  owner  for  the  portion  of  land 
which  he  had  so  parted  with  but  as  to  which,  under  the  special  provisions  of  the  Act, 
he  had  chosen  to  retain  this  liability  as  owner  in  respect  of  contribution  to  the  parochial 
bnidens.  That  might  have  given  rise,  independently  of  the  Act,  to  which  I  shall 
presently  have  to  refer,  to  difficult  questions,  through  the  increased  value  that  might  be 
acquired  by  the  land  in  consequence  of  its  being  occupied  as  a  railway.  If,  for  example, 
a  cotton  manufactory  or  mill  had  been  built  upon  the  property,  the  owner,  I  apprehend, 
would,  under  those  sections,  have  been  liable  for  the  rate  upon  the  increased  value  of 
the  property  so  purchased,  in  consequence  of  its  being  placed  in  a  more  advantageous 
position  by  reason  of  the  site  being  occupied  by  a  factory  or  mill,  or  being  made  the 
subject  of  any  other  improvement. 

But  in  the  year  1845  an  Act  of  Parliament  was  passed  which  entirely  varied  the 
position  of  the  railway  companies  with  reference  to  the  mode  in  which  they  were  to  be 
assessed  in  regard  to  public  burdens.  It  was  an  Act  for  the  amendment  and  bettor 
administration  of  the  laws  relating  to  the  relief  of  the  poor  in  Scotland.  It  recites  the 
expediency  of  improving  the  mode  of  assessment,  and  that  the  Acts  for  the  rejief  of  the 
poor  should  be  extended;  and  then  it  provides,  in  the   first  section,  that  the  word 
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**  heritage  "  shall  extend  to  railways  amongst  other  things.  And  then,  in  section  36, 
there  is  a  provision  that  ''where  the  one-half  of  any  assessment  is  imposed  on  the 
owners,  and  the  other  half  on  the  tenants  or  occupants  of  lands  and  heritages,  it  shall 
be  lawful  for  the  parochial  board,  with  the  concurrence  of  the  Board  of  Supervision,  to 
determine  and  direct  that  the  lands  and  heritages  may  be  distinguished  into  two  or 
more  separate  classes," — there  being  distinct  power  given  in  this  Act  of  assessment, 
one-half  upon  the  owner  and  the  other  half  upon  the  occupier  of  the  lands.  And  then, 
in  section  43,  it  is  enacted,  ''  where  the  one-half  of  any  assessment  is  imposed  on  the 
owners,  and  the  other  half  upon  the  tenants  or  occupants  of  lands  and  heritages,  it  shall 
be  competent  for  the  collector  of  such  assessment  to  levy  the  whole  thereof  upon  the 
tenants  or  occupants,  who  shall  be  entitled  to  recover  one-half  thereof  from  the  owners.'' 
And  then,  in  section  45,  it  is  enacted  ''  that  in  cases  where  any  canal  or  railway  shall 
pass  through,  or  be  situate  in  more  than  one  parish  or  combination,  the  proportion  of 
the  annual  value  thereof  on  which  such  assessment  shall  be  made  for  each  such  parish 
or  combination  shall  be  according  to  the  number  of  miles  or  distance  which  such  canal 
or  railway  passes  through,  or  is  situate  in  each  parish  or  combination,  in  proportion  to 
the  whole  length." 

It  will  be  seen  that  this  introduces  an  entirely  new  principle  with  reference  to  the 
l)osition  of  the  owner  of  the  land,  who  was  bound  under  the  railway  Acts  I  have 
referred  to  to  pay  such  an  assessment  as  should  be  made  upon  the  land,  qua  land,  as  it 
was  "held  by  the  railway  company  as  owners.     It  makes  a  difference  in  this  most 
important  respect,  that  the  assessment  in  each  parish  upon  land  held  by  a  railway 
company  is  wholly  irrespective  of  any  improvement  made  by  the  railway  company  in 
that  particular  parish.     It  is  not  like  the  case  of  a  mill-owner,  or  the  case  of  a  house- 
residence,  or  any  other  improved  building  placed  upon  the  land,  but  the  assessment  is 
to   be  wholly  irrespective  of  anything  that  might  happen. in  the  parish  at  all  with 
reference  to  the  improvement  of  the  land.     Simply  from  the  fact  of  its  being  part  of  a 
continuous  [68l  system  of  railway,  the  land  in  the  parish  occupied  by  the  railway  is  ta 
be  assessed  to  any  railway  company  which  shall  not  have  the  privilege  of  exemption  in 
proportion  to  the  profit  thev  are  making  on  the  whole  of  their   line.     So   that,  for 
instance,  when  these  very  railways  (as  it  happened  to  both  of  them)  had  extended  and 
formed  part  of  a  larger  system  of  railways  than  they  occupied  before,  when  the  whole 
was  placed  in  the  hands  of  one  company,  as  it  has  now  become  vested  in  the  company 
who  are  the  respondents  in  the  present  case,  the  profit  made  by  the  whole  line  of  rail- 
way would  have  to  be  estimate(l,  although  no  additional  profit  whatever  is  earned  by 
this  particular  portion  of  the  line,  but  it  is  merely  an  integral  portion  of  the  whole  line 
upon  which  the  whole  profit  is  made.     The  value  of  the  whole  line  is  to  be  brought 
into  consideration  with  reference  to  the  length  of  distance  which  is  traversed  by  the 
line  of  railway,  and  that  also  wholly  irrespectively  (as  was  pointed  out  by  one  noble 
and  learned  Lord  here  present  as  having  occurred  in  a  case  which  came  before  him  for 
decision  in  Scotland)  of  the  amount  of  land  itself  occupied.     And  it  depends  simply 
upon  the  linear  distance  which  may  be  occupied  by  the  railway,  independently  of  the 
amount  of  land  taken  by  way  of  cutting,  which  would,  of  course,  differ  very  much  from 
what  the  amount  of  land  would  be  if  it  were  carried  on  level  ground.     All  that  the 
Legislature  says  is  not  to  be  taken  into  consideration  at  all^  but  the  valuation  is  to  be 
made  in  the  particular  manner  here  pointed  out. 

I  think  that  upon  this  point  I  cannot  do  better  than  refer  to  the  case  of  the 
Edinburgh  and  Glasgow  Railway  Company  v,  Adamson,  15  D.  537.  *  In  that  case  the 
Lord  President  (whose  attendance  we  have  the  advantage  of  having  with  us  to-day) 
remarks,  that  the  Poor-La w  Act  *'  prescribes  a  mode  of  assessing  railways  and  canals 
different  from  any  other  kind  of  lands  and  heritages.  It  deals  with  railways  as  a 
whole,  and  apportions  the  annual  value  of  the  whole  railway  among  the  parishes 
according  to  the  number  of  miles  in  each,  not  according  to  the  annual  value  of  the  land 
occupied  in  each,  nor  according  to  the  proportion  of  traffic  in  each,  nor  accohling  to  the 
amount  of  expenditure  upon  construction  in  each,  nor  according  to  the  profit  on  the 
amount  received  as  compared  with  the  expense  of  working  in  each  parish.  All  these 
considerations  are  thrown  aside,  though  all  of  them  would  be  essential  to  strict  justice 
if  the  apportionment  of  the  assessment  was  to  bear  reference  to  the  relative  parochial 
value  of  the  works  contributing  to  the  gross  annual  value.     But  all  these  considerations 

*  2  Macq.  Ap.  331. 
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are  set  aside.  The  actual  value,  poeitive  or  relative,  of  the  part  of  the  railway  situated 
within  each  parish  is  excluded  from  the  inquiry.  The  railway  is  to  he  taken  as  a 
whole,  and  the  annual  value  thereof  is  to  he  ascertained,  and  when  the  annual  value  as 
a  whole  shall  have  heen  ascertained,  then  that  annual  value  is  to  he  apportioned 
according  to  the  enactment  of  the  statute.  The  question  now  to  he  decided  is,  what 
are  the  component  elements  of  that  species  of  heritage  called  a  railway,  the  annual 
value  of  which  as  a  whole  for  letting  is  to  he  estimated  f  It  is  not  merely  the  land  on 
which  the  rails  are  laid ;  it  is  the  whole  composite  suhject  making  up  the  railway/' 
And  then  the  learned  and  nohle  Lord  says  : — "  The  statute  has  singled  out  this  new 
species  of  property  called  '  railway,'  consisting  of  lands,  huildings,  and  excavations,  and 
fixtures  of  various  kinds  comhined  as  a  whole  for  one  purpose  and  producing  one  annual 
value,  and  has  directed  the  annual  value  of  that  composite  to  he  ascertained,  and,  heing 
ascertained,  to  he  apportioned  in  a  particular  manner." 

My  Lords,  it  appears  to  me  that  after  an  Act  of  Parliament  so  entirely  varying  the 
suhject-matter  of  assessment  in  this  particular  I3ari8h  from  what  it  was  at  the  time  that 
the  Acts  of  1835  and  1836  were  passed,  it  was  impossible  to  apply  the  sections 
contained  in  these  railway  Acts  to  the  state  of  things  as  it  now  exists. 

There  is  contained  in  this  Act  which  I  have  just  referred  to  (the  Poor-Law  Act  of 
Scotland),  a  clause  which  I  will  read — namely,  the  91st;  hut  I  think  that,  even  with- 
out referring  to  that  clause  at  all,  the  matter  might  be  well  rested  upon  general 
principle.  The  91st  section  says: — '^That  all  laws,  statutes,  and  usages  shall  be,  and 
the  same  are,  hereby  repealed,  in  so  far  as  they  are  at  variance  or  [59]  inconsistent  with 
the  provisions  of  this  Act,  provided  always  that  the  same  shall  continue  in  force  in  all 
other  respects." 

I  do  not  think  it  is  necessary  to  call  in  aid  that  particular  section  which  has  been 
relied  upon  in  the  argument  as  repealing  in  effect  the  provisions  of  those  Acts  of  1835 
and  1836.  For  what  strikes  me  is  this,  that  the  true  construction  and  meaning  of 
this  Act  being,  not  that  the  land  is  to  be  exempted  from  contributing  to  the  parish 
burdens,  but  that  the  owner  of  the  land  is  to  pay  those  buixiens  of  which  the 
Act  there  speaks — namely,  that  he  is  to  pay  those  assessments  which  were  then  in 
esse,  and  were  then  the  assessment  and  burdens  which  affected  the  land — that 
provision  charging  the  owner  with  the  burdens  then  affecting  the  land  cannot  he 
extended  to  a  state  of  things  in  which  the  burden  may  be  extended  to  some  twenty  or 
thirty  times  the  amount  of  burden  that  could  by  any  possibility  have  been  contemplated, 
a  burden  which  would  not  be  ascertained  by  the  improvements  made  in  the  land  in 
question,  but  would  be  a  burden  imposed  upon  a  totally  different  principle.  And  to 
say  that  the  owner  was  to  have  thrown  upon  him  the  payment  of  a  burden  assessed  upon 
a  totally  different  principle,  and  of  a  totsJly  different  character  from  anything  that  then 
existed  as  affecting,  or  as,  by  the  then  state  of  the  law,  capable  by  possibility  of  affecting 
this  land,  would  be  to  make  a  contract  totally  different  from  that  Parliamentary  contract 
which  was  then  made  between  the  parties,  and  to  throw  upon  the  owners  a  burden 
which  they  were  never  intended,  in  any  form  whatever,  to  be  subject  to.  I  apprehend 
that  when  those  Acts  of  Parliament  said  that  the  ground  occupied  by  the  railway  shall 
be  exempt  from  those  different  burdens  mentioned,  there  was  no  contemplation  what- 
ever of  burdens  of  a  totally  different  description  that  might  be  imposed  upon  the  land 
by  subsequent  Acts  of  Parliament.  And  when  the  new  burdens  came  to  be  imposed, 
the  owner,  just  like  any  other  subject  of  the  realm  who  had  to  bear  any  new  burden 
imposed  u|X)n  his  property,  would  be  freed  from  the  previously  exisiting  burdens  tlien, 
either  expressly  or  by  implication,  done  away.  But  there  is  no  immunity  given  to  him 
from  those  taxes  which  might  be  hereafter  imix)sed  ui)on  a  totally  different  principle, 
and  of  a  totally  different  character. 

This  view  of  the  case  is,  no  doubt,  greatly  assisted  by  a  variety  of  cases,  with  respect 
to  which  I  need  not  go  into  any  detail,  which  are  referred  to  in  the  printed  papers 
before  us,  in  which  in  contracts  between  individuals  it  has  been  held  that  contracts 
for  indemnity  between  individuals  do  not  imply  contracts  for  indemnity  against  wholly 
new  burdens  which  are  newly  imposed.  Several  authorities  to  that  effect  are  cited  in 
the  papers  before  us,  which  it  would  be  pedantry  for  me  to  go  into  in  detail.  None  of 
them  have  a  distinct  and  direct  application  to  the  case  before  us ;  but  the  principle  appears 
to  me  a  perfectly  sound  one,  that  as  to  anything  which,  either  by  the  then  existing  law 
vas  imposed  upon  the  land,  or  which  could  by  any  alteration  taking  place  in  the 
property,  without  an  alteration  in  the  law,  come  to  be  imposed  u])on  the  land,  those 
haidens  the  railway  company  was  freed  from.     These  burdens  the  owner  must  bear  and 
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submit  to ;  but  with  regard  to  this  totally  different  character  of  burden,  imposed  wholly 
irrespective  of  the  value  of  the  land  itself,  or  even  of  the  amount  of  land  occupied  and 
held,  imposed  simply  upon  the  principle  that  the  railway  company  are  going  for  a 
certain  length  of  linear  distance  through  the  parish,  these  are  burdens  of  a  totally 
different  character  and  description  from  anything  intended  to  be  dealt  with  by  the 
railway  Acts. 

Now,  the  Act  of  1854  does  not  make  any  material  difference  in  principle  as  regards 
any  observations  I  have  ventured  to  make  upon  the  case,  as  compared  with  what 
would  arise  under  the  Act  of  1845,  but  it  introduces  certain  new  regulations  which 
were  then  for  the  first  time  imposed  upon  those  whose  duty  it  is  to  assess  the  property 
of  railway  companies.  Elaborate  provision  of  this  description  is  made  in  that  Act. 
You  are  not  to  take  exactly  the  linear  distance  as  you  did  before,  the  linear  distance 
happening  to  be  a  matter  which  has  no  distinct  reference  in  any  way  to  the  value  of  the 
land  in  any  given  pari^ ;  but  there  is  an  attempt  in  the  Act  of  1854  (however  unsuccess- 
ful it  may  be)  to  administer  something  more  like  a  principle  of  rateable  value  with 
reference  to  the  property  in  the  parish  itself,  than  that  which  existed  under  the  former 
Act,  because  in  assess-[60]-ing  the  whole  value  of  the  railway  to  be  let,  taking  the 
whole  line  of  railway,  whatever  its  length  may  be,  as  a  property  to  be  let  and  to  have  a 
given  value  assigned  to  it,  the  Act  directs  that  there  shall  be  a  deduction  of  three  per 
cent,  from  that  value  in  respect  of  depots,  and  other  buildings  of  an  important  character,, 
which  may  be  occupied  by  the  railway.  That  deduction  having  been  made,  you  are  then 
to  take  the  linear  assessment  with  reference  to  all  the  rest  of  the  railway,  and  you  add 
that  to  the  linear  value  of  the  line  in  the  parishes  in  which  the  buildings  exist.  So 
that  there  is  a  species  of  additional  parochial  value  (if  I  may  so  express  it)  given  to  the 
railway  in  those  places  where  the  company  have  important  buildings  erected,  and  there 
would  be  an  additional  payment  coming  due  to  the  parish  in  respect  of  the  buildings  so 
erected.  That  is,  no  doubt,  in  many  res]3ects  a  just  and  proper  arrangement,  because 
I  presume  those  buildings  would,  amongst  other  things,  tend  by  reason  of  the  number 
of  persons  employed,  and  the  number  of  i^ersons  about  them,  to  bring  into  the  place  where 
the  buildings  were  those  who  might  afterwards  become  burdensome  upon  the  parish — 
some  such  principle  I  suppose  prevailed  when  this  enactment  was  made — ^and  that  vari« 
ation  in  the  law  was  accordingly  adopted.  I  do  not  think  that,  in  substance  or  in 
principle,  that  has  made  any  important  variations  in  the  view  I  take  of  this  case  as 
founded  upon  the  Act  of  1845. 

The  view  I  have  taken  of  the  case  has  been  this,  that  the  arrangement  by  which 
the  land  was  to  be  exempted  in  the  hands  of  the  railway  company,  the  owners  paying- 
the  value,  applied  to  the  state  of  things  as  it  then  existed,  and  the  state  of  payment 
which,  as  the  law  then  existed,  would  or  might  become  due  in  respect  of  parochial 
assessment.  But  that  has  been  superseded  by  a  new  system  of  poor-rate,  levied  upon 
a  totally  different  principle,  not  measured  by  an  estimate  of  the  quantity  of  land  taken,, 
but  proceeding  upon  a  totally  different  principle,  being  an  assessment  of  property  in 
such  a  way  as  wholly  to  alter  the  whole  principle  laid  down  by  the  two  railway  Acts  to 
which  I  have  referred.  And  it  therefore  introduces  a  new  tax  upon  the  railway 
company  in  respect  of  those  particular  portions  of  land.  Otherwise,  it  certainly  doe& 
seem  to  me  that  a  most  absurd  result  would  accrue,  if  you  were  to  hold  that  an  owner 
could  be  made  liable,  from  time  to  time,  for  additional  burdens  on  account  of  the 
extension  of  a  company^s  railway.  The  extension  of  a  company's  railway  might  be 
greatly  affected  by  causes  altogether  independent  of  the  jmrticular  lines  running  through 
the  parish  in  question.  It  might,  indeed,  happen  that  these  particular  lines  might,  in 
consequence  of  that  extension  of  the  company's  railway,  become  less  valuable  than 
before.  It  is  possible  that,  in  consequence  of  some  new  arrangements  of  things  being^ 
made,  the  line  of  railway  running  through  that  particular  parish  might  be  scarcely  at 
all  used  by  passengers,  while  other  districts  might  have  a  large  and  increasing  traffic. 
And  from  a  large  and  increasing  traffic  at  the  other  end  of  the  line,  while  the  passengers- 
only  remained  the  same  or  were  even  reduced  in  quantity  at  this  end  of  the  line,  a  new 
and  additional  burden  would,  according  to  the  construction  contended  for  by  the 
respondents,  be  thrown  upon  the  owners  in  the  parish,  who  would  have  to  bear  that 
burden  in  consequence  of  the  railway  having  advanced  in  prosperity  in  a  different  part 
of  the  country  from  that  in  which  the  railway,  in  respect  of  which  the  assessment  wa» 
made,  had  been  formed. 

I  apprehend,  therefore,  for  these  reasons,  that  the  decision  come  to  by  the  Court 
below  is  erroneous,  inasmuch  as  it  has  exempted  the  railway  companyvfrom  a  contribu* 
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tion  towards  the  rates  in  the  parish  of  St.  Vigeans.  The  interlocutor  of  the  Lord 
Ordinary,  I  believe,  has  not  .been  complained  of  in  this  appeal.  What  we  probably 
ought  to  do,  my  Lords,  upon  the  present  occasion,  would  be  to  reverse  the  interlocutor 
which  is  appealed  from — namely,  that  of  the  Second  Division — and  it  may  be  possibly 
thought  right  by  your  Lordships  to  give  some  reasons,  in  the  shape  of  findings,  with 
reference  to  the  grounds  upon  which  we  proceed  in  so  doing.  Those  findings,  when 
put  into  a  proper  shape,  which  can  readily  be  done  if  your  Lordships  should  concur 
in  this  judgement,  will  precede  the  reversal  of  the  interlocutor  by  your  Lordships.  Of 
course  in  this  case  no  costs  can  be  given  upon  either  side.  The  case  will  be  remitted  to 
the  Court  of  Session. 

[61]  Lord  Chblhsford.  The  question  raised  by  this  appeal  is  not  free  from 
difficulty. 

The  interlocutor  appealed  from  finds  that  under  the  terms  of  the  statute  the 
suspenders  (the  Scottish  North-Eastem  Railway  Company)  are  not  liable  for  poor-rates, 
whether  as  owners  or  occupants,  in  respect  of  any  portion  of  their  railway  constructed 
wholly  upon  ground  acquired  by  them  in  the  manner  and  upon  the  footing  specified  in 
the  said  statutes,  respectively  authorising  the  exemption  there  conferred. 

In  1836  two  Acts  were  passed,  one  for  making  and  maintaining  a  railway  from 
Dundee  to  Arbroath,  and  the  other  from  Arbroath  to  Forfar.  Each  of  these  Acts 
contains  a  clause  of  exemption  from  certain  burdens  of  the  lands  and  heritages  to  be 
acquired  for  the  purposes  of  the  Act. 

The  Lord  Advocate,  on  behalf  of  the  respondents,  dealt  with  the  clauses  in  the  two 
Acts  as  substantially  the  same,  but  there  are  great  differences  in  the  wording  of  them. 

The  23d  section  of  the  Dundee  and  Arbroath  Railway  Act  (6  William  IV.  c.  32) 
is  in  these  terms: — "That  the  rights  and  titles  to  be  granted  in  manner  above- 
mentioned  to  the  said  company  to  the  lands  and  heritages  therein  described  shall  not 
in  any  measure  affect  or  diminish  the  right  of  superiority  of  the  same ;  but  notwith- 
standing the  said  conveyances,  the  rights  of  superiority  shall  remain  as  before,  entire 
in  the  persons  granting  such  conveyances.  And  the  lands  and  heritages  so  conveyed 
to  the  said  company  shall  not  be  liable  for  any  feu-duties  or  casualties  to  the  superiors, 
nor  for  land-tax,  cess,  stipend,  schoolmaster's  salary,  nor  any  public  or  parish  burden 
whatever,  but  the  same  shall  be  paid  by  the  original  proprietor  of  such  lands  and 
heritages."  The  32d  section  of  the  Arbroath  and  Forfar  Railway  Act  (6  William  IV. 
c.  34)  enacts, — "  That  the  lands  or  heritages  to  be  acquired  for  the  purposes  of  this  Act 
shall  not  be  liable  in  payment  of  land-tax  or  of  any  feu-duties,  casualties  of  superiority, 
cess,  stipend,  schoolmaster's  salary,  or  other  public  or  parochial  burdens,  unless  it  be  so 
stipulated  in  the  conveyance  thereof  to  the  said  company,  \>\it  the  same  shall  be  paid 
by  the  original  proprietors  of  such  lands  or  heritages,  except  in  case  the  said  company 
shall  purchase  and  acquire  the  whole  lands  or  heritages  belonging  to  any  person  within 
the  said  parishes,  in  which  case  the  said  burdens  shall  be  paid  by  the  said  company  for 
the  whole  of  such  lands  or  heritages  which  may  be  so  acquired  as  aforesaid." 

It  will  be  seen  that  under  the  last  mentioned  Act  the  conveyance  to  the  railway 
company  might  have  stipulated  that  the  company  should  bear  the  burdens  imposed 
upon  the  lands  acquired  by  them,  which  could  not  have  been  under  the  former  Act ; 
and  by  the  last  mentioned  Act,  if  the  company  purchased  the  whole  of  the  lands  of  any 
person  within  any  of  the  parishes  through  which  the  line  runs,  tlie  burdens  were  to  be 
borne  and  paid  by  the  company,  whereas  by  the  former  Act  the  burdens  were  always  to 
be  borne  and  paid  by  the  original  proprietor  of  the  lands  and  heritages. 

It  seems  extraordinary  that  in  two  Acts  of  Parliament  for  the  formation  of  two 
railways  connected  with  each  other,  and  passed  at  the  same  time,  this  difference  in  the 
wording  of  the  exemption  clause  should  exist.  Whether  this  was  accidental  or  in- 
tentional it  is  impossible  to  say,  bat  it  certainly  does  not  diminish  the  difficulty  of 
ascertaining  the  intention  and  effect  of  these  clauses.  If  the  clause  in  the  Arbroath 
and  Forfar  Railway  Act  is  to  be  regarded,  as  similar  clauses  in  other  Acts  have  been, 
merely  as  regulating  the  rights  of  the  original  proprietors  of  the  lands  and  heritages  and 
the  company  inter  se,  this  cannot  be  said  of  the  clause  in  the  Dundee  and  Arbroath 
Railway  Act^  which  leaves  nothing  to  the  stipulations  of  the  parties,  but  fixes  the 
burdens  of  the  lands  and  heritages  upon  the  original  proprietors. 

It  will  be  best  to  consider  the  case  with  reference  to  the  clause  in  the  Dundee  and 
Arbroath  Railway  Act,  as  a  decision  upon  the  words  of  that  clause  will  cover  any 
question  which  can  arise  upon  the  Arbroath  and  Forfar  Act. 

I  think  no  stress  can  properly  be  laid  upon  the  fact  that  the  Railway  companies  for 
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many  years  after  the  passing  of  their  Acts,  paid  the  poor-rate  assessment  in  respect  of 
their  railways.  If  they  are  not  liable  to  this  particular  bur-[62]"d®n,  the  payment  of 
it  by  them  under  a  mistaken  notion  of  their  liability  cannot  operate  as  an  estoppel,  or  in 
any  way  prejudice  their  right  now  to  resist  an  unjust  demand. 

The  first  question  to  be  determined  therefore  is,  whether  the  clauses  of  exemption 
extend  to  poor-rates.  It  is  contended,  on  the  part  of  the  appellant,  that  the  words  "  the 
lands  and  heritages,  &c,  shall  not  be  liable  to  parochial  burdens  or  parish  burdens,"  are 
inapplicable  to  poor-rates,  which  is  not  a  burden  upon  land  but  only  a  peraonal  liability 
on  an  owner  or  occupant. 

But  although  the  poor-rates  are  laid  upon  the  owner  or  occupant  personally,  it  is  in 
respect  of  the- lands  and  heritages  owned  or  occupied  by  him,  and  therefore  where  lands 
are  sold  and  conveyed  with  a  clause  exempting  the  purchaser -from  "  parochial  or  parish 
burdens,"  these  words  may,  without  any  violence  of  construction,  be  held  to  include 
poor-rates,  to  which  the  purchaser  would  otherwise  have  become  liable  by  reason  of  the 
ownership  of  the  lands  which  he  has  acquired. 

I  entertain  no  doubt  that  the  clause  of  exemption  includes  the  particular  burden  of 
poor-rates,  and  that  if  there  were  nothing  more  to  be  considered  than  the  Acts  of  1836, 
the  railway  company  would  be  exempt  from  all  liability  to  this  assessment.  But 
in  1845  the  Act  of  8  &  9  Vict.  c.  83,  was  passed,  "for  the  amendment  and  better 
administration  of  the  laws  relating  to  the  relief  of  the  poor  in  Scotland,"  and  the 
appellants  contend  that,  whatever  may  have  been  the  exemption  of  the  railway  company 
previously,  the  necessary  results  of  the  provisions  of  this  Act  is  to  impose  upon  them 
a  liability  to  poor-rates. 

The  clauses  principally  relied  upon  by  the  appellants  are  the  interpretation  clause, 
section  1,  which  enacts  that  the  words  'Mands  and  heritages"  shall  extend  to  and 
include  railways ;  the  45th  section,  by  which  it  is  enacted,  "  that  in  cases  where  any 
railway  shall  pass  through  or  be  situate  in  more  than  one  parish  or  combination,  the 
proportion  of  the  annual  value  thereof  on  which  such  assessment  shall  be  made  for  each 
such  parish  or  combination  shall  be  according  to  the  number  of  miles  or  distance  which 
such  railway  passes  through  or  is  situated  in  each  parish  or  combination  in  proportion  to 
tlie  whole  length";  and  the  9l8t  section,  by  which  all  laws,  statutes,  and  usages  are 
repealed,  in  so  far  as  they  are  at  variance  or  inconsistent  with  the  provisions  of  the  Act. 

The  argument  of  the  appellants  derived  from  these  clauses  is,  that  as  all  railways 
are  assessable  as  lands  and  heritages  without  exception,  and  a  new  mode  of  assessment 
for  them  is  provided  by  the  Act,  a  clause  in  previous  Acts  exempting  them  from 
assessment  is  inconsistent  with  the  general  Act,  and  is  therefore  repealed  by  the  91st 
section. 

But  the  Act  of  the  8  &  9  Vict.  c.  83,  is  not  an  original  but  an  amending  Act  It 
creates  no  new  liability,  but  merely  prescribes  the  form  in  which  the  assessment  is  to  be 
made,  and  a  previous  exemption  of  a  railway  from  liability  to  poor-rates  is  not  incon- 
sistent with  a  clause  which  directs  how  railways  are  to  be  assessed  in  future,  which  is 
of  course  applicable  only  to  these  railways  which  are  assessable. 

Mr.  Mellish  contended  for  the  perpetual  exemption  from  payment  of  poor-rates,  on 
the  ground  that  the  Legislature  had  allowed  the  proprietors  of  lands  along  the  line  of 
railway  to  sell  their  lands  to  the  company  poor-rates  free ;  that  the  company  had  to 
pay  a  higher  price  for  lands  with  this  advantage  annexed  to  them,  and  that  to  throw 
the  burden  of  the  rate  on  the  company  would  (as  he  expressed  it)  be  confiscation. 

But  this  exemption  from  liability  to  parochial  burdens  applies  only  to  lands  and 
heritages  acquired  for  the  i)urj)Oses  of  the  Act,  and  the  burdens  to  be  paid  by  the 
original  proprietors  were  those  of  lands  and  heritages  so  acquired.  We  have  no  in- 
formation as  to  the  principle  according  to  which  the  amount  of  the  assessment  was 
ascertained  before  the  Act  of  1845,  whether  the  original  proprietor  was  assessed  to  the 
same  amount  of  rate  which  he  paid  while  he  was  owner  of  the  lands  acquired  by  the 
railway  company,  or  whether  the  rate  was  estimated  ujwn  the  improved  value  imparted 
to  the  land  in  consequence  of  its  being  used  as  a  railway.  If  he  was  assessed  for  this 
improved  value,  it  is  diffi-[63]"Cult  to  understand  how  that  value  could  be  arrived  at 
before  the  mileage  system  of  rating  railways  was  introduced. 

But  whatever  the  mode  of  assessing  may  have  been,  and  whatever  the  amount  of 
assessment,  the  lands  acquired  by  the  railway  were  the  only  subject  of  it,  and  it  was 
in  respect  of  these  the  original  proprietors  were  liable  in  payment  instead  of  the 
railway  company. 

On  the  passing  of  the  Act  of  1845  a  new  and  entirely  different  system  of   rating 
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railways  was  introduced,  and  the  lands  and  heritages  acquireil  for  the  purposes  of  the 
railway  Acts  of  1836,  in  respect  of  which  the  companies  were  to  be  exempt  from 
liability  to  the  poor-rates,  and  the  burden  to  be  borne  by  the  former  proprietors,  ceased 
to  be  any  part  of  the  subject  of  the  rate  for  which  the  companies  were  assessable. 

The  railway  is  treated  as  a  distinct  assessable  subject,  and  the  lands  over  which 
it  runs  are  not  in  any  way  r^;arded  in  the  assessment.  No  estimate  is  made  of  the 
value  of  the  lands  over  which  the  railway  passes ;  no  rating  takes  place  in  any  way  of 
the  lands  in  the  parish  used  by  the  railway,  and  therefore  it  may  with  perfect  truth  be 
said  that  the  companies  are  not  rendered  liable  to  the  poor-rates  for  the  lands  and 
heritages  acquired  for  the  purposes  of  their  Acts. 

It  appears  to  me  that  the  moment  the  Act  of  1845  passed,  the  exemption  clauses  in 
the  railway  Acts  of  1836  ceased  to  have  any  operation.  The  object  of  these  clauses 
was,  that  as  long  as  the  lands  and  heritages  were  the  subject  of  assessment,  the  burden 
should  be  borne  by  the  original  proprietors,  and  not  by  the  companies.  But  under  the 
new  system  of  rating  railways  there* could  be  no  lopger  any  assessment  upon  the 
railway  companies  as  owners  of  these  lands,  and  therefore  there  was  nothing  for  which 
the  original  proprietors  could  be  substituted  for  the  companies,  or  from  which  the 
companies  could  be  exempted.  Nor  do  I  think  that  the  lands  over  which  the  railways 
pass  could  remain  the  subject  of  assessment  so  as  to  continue  the  liability  of  the  original 
proprietors,  for  the  parishes  would  then  have  virtually,  though  not  nominally,  a  double 
rate  for  the  same  lands,  one  upon  the  railways  with  reference  to  the  extent  of  land  which 
they  occupy  in  each  parish,  the  other  an  actual  assessment  on  the  lands  themselves. 

Suppose,  under  the  Arbroath  and  Forfar  Railway  Act,  it  had  been  stipulated 
in  the  conveyance  of  the  lands  and  heritages  acquired  by  the  company  that  they  should 
be  liable  to  the  parochial  burdens,  it  could  hardly  have  been  held  that,  after  the 
passing  of  the  Act  of  1845,  they  would  have  continued  liable  to  these  burdens  in 
addition  to  the  assessment  upon  them  in  respect  of  the  extent  of  the  railway  running 
through  the  parish,  and  it  can  make  no  difference  that  these  burdens  were  payable  by 
the  original  proprietors  in  the  exoneration  of  the  liability  which  would  otherwise  have 
attached  upon  the  companies. 

But  whether,  after  the  Act  of  1845,  the  original  proprietors  of  the  land  acquired  for 
the  purposes  of  the  railway  continued  liable  to  assessment  or  not  it  is  unnecessary  to 
determine.  It  is  sufficient  for  the  decision  of  the  appeal  to  say  that,  as  far  as  the 
railway  companies  are  concerned,  the  exemption  clauses  must  have  been  deprived  of  all 
effect  by  the  passing  of  the  Act  of  1845,  because  they  had  no  longer  anjT  subject  upon 
which  to  operate.  So  far  as  the  companies  are  concerned,  the  lands  and  heritages  acquired 
by  them  for  the  railways  have  been  freed  from  liability  to  assessment  for  poor-rates,  and 
that  rate  has  been  laid  on  the  railways,  in  respect  of  which  no  person  could  be  liable  but 
themselves.  If,  therefore,  the  clauFes  of  exemption  were  construed  to  relieve  the  com- 
panies from  assessment,  the  railways  would  escape  altogether  from  payment  of  poor-rates. 

For  these  reasons,  I  think  the  interlocutor  appealed  from  ought  to  be  reversed. 

LoBB  Westburt. — My  Lords,  it  has  been  contended  on  the  part  of  the  respondents 
in  this  case  that  the  two  Acts  of  1836,  under  which  these  two  small  railways  were  con- 
stnicted,  contained  in  them  a  parliamentary  exemption  of  the  railway  from  the  poor- 
rates.  And  it  has  been  further  contended  that  the  exemption  was  not  taken  away  by 
an3rthing  contained  in  the  Poor-Law  Amendment  Act  of  1845,  or  in  the  Lands 
Valuation  Act  subsequently  passed.  It  may  [64]  therefore  be  material,  in  the  first 
place,  to  ascertain  what,  under  the  two  Acts  passed  in  1836  for  the  construction  of  the 
Dundee  and  Arbroath  and  the  Arbroath  and  Forfar,  was  the  true  status  of  the  railways 
with  reference  to  taxation  for  the  relief  of  the  poor.  This  depends  on  the  construction 
of  the  32d  section  of  the  one  Act  and  the  23d  section  of  the  other.  The  effect  of  these 
sections  appears  to  me  to  have  been  this — viz.  that  where  the  railway  company  should 
take  out  of  a  proprietor's  land  such  pieces  or  slices  of  land  only  as  were  required  for 
making  the  railway,  they  should  take  them  free  from  parochial  burdens,  which  were  to 
remain  charged  on  the  owners  of  the  residue  of  the  lands,  the  parochial  assessment  not 
being  disturbed ;  but  that  where,  instead  of  pieces  out  of  lands,  the  whole  lands  should 
be  taken,  then  the  railway  company  should  be  liable  to  the  burdens  in  like  manner  as 
any  ordinary  vendee  of  the  proprietor  would  be. 

I  do  not  concur  with  the  appellants,  who  contend  that  the  pieces  of  land  were 
taken  by  the  company  charged  with  all  public  and  parochial  burdens ;  but  that  under 
the  32d  section  the  company  has  a  right  of  indemnity  or  resort  against  the  proprietors 
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from  whom  the  company  bought.  But  the  true  construction  appears  to  be  that,  for  the 
purpose  of  parochial  taxation,  the  railway  company  is  not  to  be  regarded  as  proprietor 
or  occupier,  but  the  ownership  and  occupancy  of  the  lands  sold  to  the  railway  company 
are  regarded  as  still  remaining  in  the  adjoining  proprietors.  If,  therefore,  the  assess- 
ment for  the  relief  of  the  poor  were  still  governed  by  the  rules  that  subsisted  at  the 
time  of  the  passing  of  the  Acts  of  1836,  I  should  have  been  of  opinion  that  the  railway 
company  was  not  liable  to  be  assessed  in  respect  of  the  lands  held  by  the  railway 
company  in  the  parish  of  St.  Yigeans.  But  the  relation  of  the  railway  company  to  the 
adjoining  proprietors,  and  the  exex^ption  of  the  railway  itself  from  taxation  add  assess- 
ment, are  entirely  altered  and  superseded  by  the  subsequent  legislation. 

By  the  Poor-Law  Act  of  1845,  and  by  the  subsequent  Valuation  Acts,  there  is 
created  a  new  subject  of  taxation,  and  a  new  mode  of  valuation  or  assessment.  From 
and  after  these  statutes  the  |K>or-tax  assumes  an  entirely  different  character.  By  the 
Poor-Law  Amendment  Act  of  1845  an  entire  railway  is  treated  as  a  heritage  to  be 
valued  in  cumtdoy  and  for  the  first  time  made  a  distinct  subject  of  taxation.  I  entirely 
agree  with  the  observations  made  by  my  noble  and  learned  friend,  the  Lord  President, 
in  the  case  of  The  Edinburgh  and  Glasgow  Railway  Company  v.  Adamson,  in  the 
language  which  my  noble  and  learned  friend  the  Lord  Chancellor  has  read,  and  which 
therefore  I  abstain  from  reading  again.  This  rule  of  a  mileage  assessment  was  affirmed 
by  this  House  in  1855.  The  rule  given  by  this  Poor-Law  Act  is  wholly  inconsistent 
with  the  exemption  alleged  to  be  contained  in  the  Acts  of  1836. 

This  mode  of  assessment,  however,  has  been  superseded  by  a  different  system  under 
the  Valuation  of  Lands  Act,  17  &  18  Vict.  cap.  91.  In  that  Act  the  directions  for 
ascertaining  the  subject  of  taxation  and  its  value  are  very  precise  and  peremptory. 
The  cumulo  yearly  value  or  rent  of  the  whole  lands  and  heritages  in  Scotland  held  by 
any  railway,  was,  by  that  Act,  first  to  be  ascertained  and  from  the  amount  3  i^qt  cent,  of 
the  whole  cost  of  the  stations,  wharfs,  &c.,  was  to  be  deducted ;  and  the  proportion  of 
such  diminished  cumulo  rent  or  value  corresponding  to  the  lineal  measurement  of  the 
portion  of  the  line  situate  in  each  parish,  as  compared  with  the  lineal  measiurement  of 
the  entire  line,  with  the  addition  of  3  per  cent,  on  the  entire  cost  of  any  station,  &c.,  of 
the  railway  within  the  parish,  is  to  be  deemed  and  taken  to  be  the  yearly  rent  or  value 
of  the  lands  and  heritages  in  such  parish  belonging  to  or  held  by  the  railway  company. 
By  subsequent  Ajnendment  Acts  some  alterations  are  made  in  the  deductions  from  the 
cumulo  value,  but  they  are  immaterial  for  the  present  purpose. 

The  material  conclusion  is,  that  the  poor-rates  now  assessed  and  levied  on  the 
railway  is  wholly  different  from  the  poor-rates  that  was  levied  in  1836  and  is  referred 
to  in  the  two  railway  construction  Acts  passed  in  that  year,  which  are  relied  on  by  the 
respondents,  both  in  respect  of  the  subject  assessed  and  the  mode  of  ascertaining  the 
assessable  value  of  that  subject;  and  that  consistently  with  the  observance  of 
the  directions  either  of  the  Poor-Law  Act  or  the  Valuation  Acts,  there  is  no  room  or 
power  for  giving  effect  to  the  exemption  given  to  the  lands  taken  by  the  railway 
company  under  the  two  Acts  of  1836.  No  [65]  doubt  some  injustice  has  been  done  to 
the  railway  company,  but  it  is  probably  due  to  the  neglect  of  the  company  in  not 
bringing  their  particular  exemption  under  the  Acts  of  1836  before  Parliament  when 
the  Poor-Law  Act  and  the  Valuation  Act  were  being  considered  by  it ;  and,  in  conse- 
quence of  their  not  having  done  so,  they  have  entirely  lost  the  benefit  of  the  exemption 
given  them,  which  is  in  effect  abrogated  by  the  subsequent  statutes.  I  "think  therefoi'e 
that  the  interlocutor  of  the  Inner-House  of  12th  December  1867,  which  is  the  only 
interlocutor  appealed  from,  is  erroneous,  and  must  be  reversed. 

Lord  Colonsay. — I  confess  that  I  have  some  difficulty  in  concurring  in  the  grounds 
upon  which  the  judgment  is  pronounced.  I  think,  in  the  first  place,  that  the  interpre- 
tation of  this  clause  in  the  local  Act  which  has  been  given  by  my  noble  and  learned 
friends  is  a  sound  one.  I  think  it  is  a  clause  of  exemption — ^not  a  clause  of  relief,  but 
a  clause  of  exemption.  I  think  that  that  is  made  very  clear  by  this, — that  the  liability 
is  declared  to  rest  upon  the  land.  Then,  I  think  that  the  parochial  burdens  include 
poor-rates.  And  then  the  question  comes  to  be,  whether,  by  these  subsequent  Acts  of 
Parliament,  the  position  of  the  parties  is  so  altered  and  destroyed  that  either  the 
railway  is  to  bear  the  whole  burden,  or  that  the  landowner  is  still  to  bear  the 
whole  burden,  or  is  to  be  relieved  from  that  which  is  now  thrown  upon  the 
railway?  There  has  been  a  good  deal  of  difficulty  about  that,  and  the  state  of  the 
legislation  upon  the  subject  is  exceedingly  unsatisfactory.     I  must  say  that  I  do  not,  in 
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that  view  of  the  matter,  regret  the  result  at  which  my  noble  and  learned  friends  have 
arrived  with  respect  to  the  interpretation  of  these  Acts,  because  I  think  it  will  put  the 
matter  upon  a  more  simple  and  clear  footing  than  it  has  hitherto  stood.  I  think  that 
the  new  mode  of  assessment  prescribed  for  railways  is  applicable  to  the  railway  as  a 
whole.  I  do  not  in  the  least  dififer  from  the  opinion  I  expressed  in  the  case  of  the 
Edinburgh  and  Glasgow  Railway,  which  my  noble  and  learned  friends  have  concurred 
in,  as  to  what  is  the  meaning  of  the  word  "  railway,"  and  what  it  comprehends.  But 
the  question  in  that  case  was  whether  certain  subjects  in  a  particular  parish  were  to  be 
exempted  from  the  valuation  of  the  railway.  I  thought  that  the  railway  comprehended 
not  merely  the  rails  and  the  particular  lands  upon  which  the  rails  were  laid,  but  the 
whole  machinery  and  undertaking  called  the  railway,  and  that  the  whole  required  to  be 
valued.  But  I  am  not  satisfied  tliat  there  is  in  all  cases  an  inconsistency  between  the 
enactment  for  valuing  railways  and  the  exemption  which  these  parties  claim  under  this 
statute.  If,  for  instance,  a  railway  was  made  wholly  within  one  parish,  not  going  into 
any  other  parish,  and  wholly  upon  land  acquired  from  any  one  person,  it  would  be 
exempted^  and  in  that  case  I  apprehend  that  the  word  "  railway  "  in  the  one  Act  would 
be  equivalent  with  the  word  "  railway  "  in  the  other,  and  that  the  liability  would  rest 
upon  the  landowner;  but  in  other  cases  there  would  be  very  great  difficulty.  The 
question  is,  whether  a  rule  which  is  not  generally  applicable,  but  only  partially  applic- 
able, is  to  be  held  as  overturning  the  state  of  law  which  existed  before,  or  whether  it  is 
only  to  be  held  as  creating  a  difficulty  in  the  application  of  it  t 

But  in  this  particular  case  it  appears  to  me  the  railway  company,  who  claim  an 
exemption  from  liability,  have  so  mixed  up  their  acquisitions  of  land  which  were  exempt 
in  their  hands  with  lands  which  were  not  exempt — they  have  so  complicated  the  matter 
— that  it  is  impossible  or  unfair  to  put  upon  a  parochial  board  the  duty  of  expiscating, 
as  they  seem  to  be  endeavouring  to  do,  the  particular  parcels,  which  seem  to  be  almost 
infinite  in  number,  and  which  are  placed  in  different  positions,  with  reference  to  the 
tenure  by  which  they  are  held.  I  think,  therefore,  that  they  are  not  in  a  position  in 
this  cause  to  plead  a  suspension  of  the  charge.  I  do  not  see  very  well  how  the  matter 
is  to  work  out  in  the  end.  The  railway  is  to  be  liable  to  the  assessment.  Well,  is  the 
landowner  to  be  liable  as  he  was  before  the  Act  of  1845  ?  Is  he  to  bear  a  certain  pro- 
portion of  the  assessment  for  land  which  is  not  in  hia  possession  ?  Can  that  legislation 
have  altered  a  clause  which  was  a  clause  of  total  ei»n^tion,  imposing  a  burden  upon 
another  person,  into  a  clause  of  relief  of  some  kind  ?  Is  the  railway  company  now  to 
have  relief  against  the  landowner  for  something,  and,  if  so,  for  [gg]  what?  I  see  great 
difficulty  in  all  that,  but  in  this  case  I  concur  in  the  judgment.  I  think  that,  in  the 
state  of  things  into  which  the  railway  company  have  brought  the  matter,  they  are  not 
in  a  position  in  which  they  are  entitled  to  the  right  of  exemption. 

The  following  judgment  was  pronounced  : — "  Find  tliat  the  provisions  relating  to 
the  payment  of  poor-rates  in  respect  of  lands  and  heritages  taken  by  the  Dundee  and 
Arbroath  and  Arbroath  and  Forfar  Railway  Companies,  which  are  contained  in  the 
local  Acts,  1836,  mentioned  in  the  proceedings,  and  founded  on  by  the  respondents, 
were  in  effect  abrogated  by  the  provisions  relative  to  the  assessment  and  valuation  of 
railways  contained  in  the  Act  8  &  9  Vict.  c.  83,  entituled  *  An  Act  for  the  amendment 
and  better  administration  of  the  laws  relating  to  the  relief  of  the  poor  in  Scotland,'  and 
the  Act  17  &  18  Yict.  c.  91,  entituled  'An  Act  for  the  valuation  of  lands  and  heritages 
in  Scotland' :  And  it  is  therefore  ordered  and  adjudged  that  the  said  interlocutor  of  the 
Lords  of  Session  in  Scotland,  of  the  Second  Division,  of  the  12th  (signed  13th)  of 
December  1867,  complained  of  in  the  said  appeal,  be,  and  the  same  is  hereby  reversed, 
except  in  so  far  as  the  said  interlocutor  recalls  the  interlocutor  of  Lord  Kinloch,  Ordinary, 
of  date  the  15th  of  March  1867  :  And  it  is  further  ordered  that  the  said  cause  be,  and 
is  hereby  remitted  back  to  the  Court  of  Session  in  Scotland,  with  instructions  to  that 
Court  to  recall  the  interdict,  to  repel  the  reasons  of  suspension,  and  to  deal  with  the 
matter  of  expenses  in  the  said  Court  of  Session  as  to  the  said  Court  shall  seem  just,  and 
be  consistent  with  this  judgment." 

WiLUAM  Robertson,  Westminster — John  Galletlt,  S.S.C. — Grahames  &  Wardlaw, 

Westminster — Morton,  Whitehead,  <fe  Greio,  W.S. 

[CommerUed  upon  awl  applied,  Commrs.  of  Supply  for  Lanark  N.  B.  Railway  Coy., 
1870,  8  M.  (H,L.)  141.] 
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from  whom  the  company  bought.  But  the  true  construction  appears  to  be  that,  for  the 
purpose  of  parochial  taxation,  the  railway  company  is  not  to  be  regarded  as  proprietor 
or  occupier,  but  the  ownership  and  occupancy  of  the  lands  sold  to  the  railway  company 
are  regarded  as  still  remaining  in  the  adjoining  proprietors.  If,  therefore,  the  assess- 
ment for  the  relief  of  the  poor  were  still  governed  by  the  rules  that  subsisted  at  the 
time  of  the  passing  of  the  Acts  of  1836,  I  should  have  been  of  opinion  that  the  railway 
company  was  not  liable  to  be  assessed  in  respect  of  the  lands  held  by  the  railway 
company  in  the  parish  of  St.  Yigeans.  But  the  relation  of  the  railway  company  to  the 
adjoining  proprietors,  and  the  cTe^^ption  of  the  railway  itself  from  taxation  aAd  assess- 
ment, are  entirely  altered  and  superseded  by  the  subsequent  legislation. 

By  the  Poor-Law  Act  of  1845,  and  by  the  subsequent  Valuation  Acts,  there  is 
created  a  new  subject  of  taxation,  and  a  new  mode  of  valuation  or  assessment.  From 
and  after  these  statutes  the  poor-tax  assumes  an  entirely  different  character.  By  the 
Poor-Law  Amendment  Act  of  1845  an  entire  railway  is  treated  as  a  heritage  to  be 
valued  in  cumulo,  and  for  the  first  time  made  a  distinct  subject  of  taxation.  I  entirely 
agree  with  the  observations  made  by  my  noble  and  learned  friend,  the  Lord  President, 
in  the  case  of  The  Edinburgh  and  Glasgow  Railway  Company  v,  Adamson,  in  the 
language  which  my  noble  and  learned  friend  the  Lord  Chancellor  has  read,  and  which 
therefore  I  abstain  from  reading  again.  This  rule  of  a  mileage  assessment  was  afi&rmed 
by  this  House  in  1855.  The  nile  given  by  this  Poor-Law  Act  is  wholly  inconsistent 
with  the  exemption  alleged  to  be  contained  in  the  Acts  of  1836. 

This  mode  of  assessment,  however,  has  been  superseded  by  a  di£ferent  system  under 
the  Valuation  of  Lands  Act,  17  &  18  Vict.  cap.  91.  In  that  Act  the  directions  for 
ascertaining  the  subject  of  taxation  and  its  value  are  very  precise  and  peremptory. 
The  cuimdo  yearly  value  or  rent  of  the  whole  lands  and  heritages  in  Scotland  held  by 
any  railway,  was,  by  that  Act,  first  to  be  ascertained  and  from  the  amount  3  per  cent,  of 
the  whole  cost  of  the  stations,  wharfs,  &c.,  was  to  be  deducted ;  and  the  prox>ortion  of 
such  diminished  cumvlo  rent  or  value  corresponding  to  the  lineal  measurement  of  the 
portion  of  the  line  situate  in  each  parish,  as  compared  with  the  lineal  measurement  of 
the  entire  line,  with  the  addition  of  3  per  cent,  on  the  entire  cost  of  any  station,  &c.,  of 
the  railway  within  the  parish,  is  to  be  deemed  and  taken  to  be  the  yearly  rent  or  value 
of  the  lands  and  heritages  in  such  parish  belonging  to  or  held  by  the  railway  company. 
By  subsequent  Amendment  Acts  some  alterations  are  made  in  the  deductions  from  the 
cumulo  value,  but  they  are  immaterial  for  the  present  purpose. 

The  material  conclusion  is,  that  the  poor-rates  now  assessed  and  levied  on  the 
railway  is  wholly  different  from  the  poor-rates  that  was  levied  in  1836  and  is  referred 
to  in  the  two  railway  construction  Acts  passed  in  that  year,  which  are  relied  on  by  the 
respondents,  both  in  respect  of  the  subject  assessed  and  the  mode  of  ascertaining  the 
assessable  value  of  that  subject ;  and  that  consistently  with  the  observance  of 
the  directions  either  of  the  Poor-Law  Act  or  the  Valuation  Acts,  there  is  no  room  or 
power  for  giving  effect  to  the  exemption  given  to  the  lands  taken  by  the  railway 
company  under  the  two  Acts  of  1836.  No  [65]  doubt  some  injustice  has  been  done  to 
the  railway  company,  but  it  is  probably  due  to  the  neglect  of  the  company  in  not 
bringing  their  particular  exemption  under  the  Acts  of  1836  before  Parliament  when 
the  Poor-Law  Act  and  the  Valuation  Act  were  being  considered  by  it ;  and,  in  conse- 
quence of  their  not  having  done  so,  they  have  entirely  lost  the  benefit  of  the  exemption 
given  them,  which  is  in  effect  abrogated  by  the  subsequent  statutes.  I  think  therefore 
that  the  interlocutor  of  the  Inner-House  of  12th  December  1867,  which  is  the  only 
interlocutor  appealed  from,  is  erroneous,  and  must  be  reversed. 

Lord  Colonsay. — I  confess  that  I  have  some  difficulty  in  concurring  in  the  grounds 
upon  which  the  judgment  is  pronounced.  I  think,  in  the  first  place,  that  the  interpre- 
tation of  this  clause  in  the  local  Act  which  has  been  given  by  my  noble  and  learned 
friends  is  a  sound  one.  I  think  it  is  a  clause  of  exemption — not  a  clause  of  relief,  but 
a  clause  of  exemption.  I  think  that  that  is  made  very  clear  by  this, — that  the  liability 
is  declared  to  rest  upon  the  land.  Then,  I  think  that  the  parochial  burdens  include 
poor-rates.  And  then  the  question  comes  to  be,  whether,  by  these  subsequent  Acts  of 
Parliament,  the  position  of  the  parties  is  so  altered  and  destroyed  that  either  the 
railway  is  to  bear  the  whole  burden,  or  that  the  landowner  is  still  to  bear  the 
whole  burden,  or  is  to  be  relieved  from  that  which  is  now  thrown  upon  the 
railway?  There  has  been  a  good  deal  of  difficulty  about  that,  and  the  state  of  the 
legislation  upon  the  subject  is  exceedingly  unsatisfactory.     I  must  say  that  I  do  not,  in 
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that  view  of  the  matter,  regret  the  result  at  which  my  noble  and  learned  friends  have 
arrived  with  respect  to  the  interpretation  of  these  Acts,  because  I  think  it  will  put  the 
matter  upon  a  more  simple  and  clear  footing  than  it  has  hitherto  stood.  I  think  that 
the  new  mode  of  assessment  prescribed  for  railways  is  applicable  to  the  railway  as  a 
whole.  I  do  not  in  the  least  differ  from  the  opinion  I  expressed  in  the  case  of  the 
Edinburgh  and  Glasgow  Railway,  which  my  noble  and  learned  friends  have  concurred 
in,  as  to  what  is  the  meaning  of  the  word  "  railway,"  and  what  it  comprehends.  But 
the  question  in  that  case  was  whether  certain  subjects  in  a  particular  parish  were  to  be 
exempted  from  the  valuation  of  the  railway.  I  thought  that  the  railway  comprehended 
not  merely  the  rails  and  the  particular  lands  upon  which  the  rails  were  laid,  but  the 
whole  machinery  and  undertaking  called  the  railway,  and  that  the  whole  required  to  be 
valued.  But  I  am  not  satisfied  that  there  is  in  all  cases  an  inconsistency  between  the 
enactment  for  valuing  railways  and  the  exemption  which  these  parties  claim  under  this 
statute.  If,  for  instance,  a  railway  was  made  wholly  within  one  parish,  not  going  into 
any  other  parish,  and  wholly  upon  land  acquired  from  any  one  person,  it  would  be 
exempted,  and  in  that  case  I  apprehend  that  the  word  "  railway  "  in  the  one  Act  would 
be  equivalent  with  the  word  "  railway  "  in  the  other,  and  that  the  liability  would  rest 
upon  the  landowner;  but  in  other  cases  there  would  be  very  great  difficulty.  The 
question  is,  whether  a  rule  which  is  not  generally  applicable,  but  only  partially  applic- 
able, is  to  be  held  as  overturning  the  state  of  law  which  existed  before,  or  whether  it  is 
only  to  be  held  as  creating  a  difficulty  in  the  application  of  it  ? 

But  in  this  particular  case  it  appears  to  me  the  railway  company,  who  claim  an 
exemption  from  liability,  have  so  mixed  up  their  acquisitions  of  land  which  were  exempt 
in  their  hands  with  lands  which  were  not  exempt — they  have  so  complicated  the  matter 
— that  it  is  impossible  or  unfair  to  put  upon  a  parochial  board  the  duty  of  expiscating, 
as  they  seem  to  be  endeavouring  to  do,  the  particular  parcels,  which  seem  to  be  almost 
infinite  in  number,  and  which  are  placed  in  different  positions,  with  reference  to  the 
tenure  by  which  they  are  held.  I  think,  therefore,  that  they  are  not  in  a  position  in 
this  cause  to  plead  a  suspension  of  the  charge.  I  do  not  see  very  well  how  the  matter 
is  to  work  out  in  the  end.  The  railway  is  to  be  liable  to  the  assessment.  Well,  is  the 
landowner  to  be  liable  as  he  was  before  the  Act  of  1845  ?  Is  he  to  bear  a  certain  pro- 
portion of  the  assessment  for  land  which  is  not  in  his  possession  ?  Can  that  legislation 
have  altered  a  clause  which  was  a  clause  of  total  ei^n^tion,  imposing  a  burden  upon 
another  person,  into  a  clause  of  relief  of  some  kind  ?  Is  the  railway  company  now  to 
have  relief  against  the  landowner  for  something,  and,  if  so,  for  [gg]  what  ?  I  see  great 
difficulty  in  all  that,  but  in  this  case  I  concur  in  the  judgment.  I  think  that,  in  the 
state  of  things  into  which  the  railway  company  have  brought  the  matter,  they  are  not 
in  a  position  in  which  they  are  entitled  to  the  right  of  exemption. 

The  following  judgment  was  pronounced  : — "  Find  that  the  provisions  relating  to 
the  payment  of  poor-rates  in  respect  of  lands  and  heritages  taken  by  the  Dundee  and 
Arbroath  and  Arbroath  and  Forfar  Railway  Companies,  which  are  contained  in  the 
local  Acts,  1836,  mentioned  in  the  proceedings,  and  founded  on  by  the  respondents, 
were  in  effect  abrogated  by  the  provisions  relative  to  the  assessment  and  valuation  of 
railways  contained  in  the  Act  8  &  9  Vict.  c.  83,  entituled  *  An  Act  for  the  amendment 
and  better  administration  of  the  laws  relating  to  the  relief  of  the  poor  in  Scotland,'  and 
the  Act  17  &  18  Vict.  c.  91,  entituled  'An  Act  for  the  valuation  of  lands  and  heritages 
in  Scotland' :  And  it  is  therefore  ordered  and  adjudged  that  the  said  interlocutor  of  the 
Lords  of  Session  in  Scotland,  of  the  Second  Division,  of  the  12th  (signed  13th)  of 
December  1867,  complained  of  in  the  said  appeal,  be,  and  the  same  is  hereby  reversed, 
except  in  so  far  as  the  said  interlocutor  recalls  the  interlocutor  of  Lord  Kinloch,  Ordinary, 
of  date  the  15th  of  March  1867  :  And  it  is  further  ordered  that  the  said  cause  bo,  and 
is  hereby  remitted  back  to  the  Court  of  Session  in  Scotland,  with  instructions  to  tliat 
Court  to  recall  the  interdict,  to  repel  the  reasons  of  suspension,  and  to  deal  with  the 
matter  of  expenses  in  the  said  Court  of  Session  as  to  the  said  Court  shall  seem  just,  and 
be  consistent  with  this  judgment." 

WiLUAM  RcBBRTSON,  Westminster — John  Galletly,  S.S.C. — Grahames  &  Wabdlaw, 

Westminster — Morton,  Whitehead,  &  Greio,  W.S. 

[Commenied  upon  and  applied^  Commrs.  of  Supply  for  Lanark  N.  B.  Railway  Coy., 
1870,8M.  (H.L.)14L] 
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No.  7.  VIII.  Macpherson  H.L.  66.     9  May  1870.     House  of  Lords. — Lord 

Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

(Ist  Action.) 
Mrs.  Hay  Newton  or  Ferguson,  Appellant — Sir  B,  Palmer,  Q.C. — 

Anderson,  Q.C. 
W.  D.  0.  Hay  Newton,  Eespondent. — Lord- Adv.  Young — D.-F.  Gordon,  Q.C. 

{2d  Action.) 
Francis  John  Stuart  Hay  Newton  and  Others,  Appellants. — 

Sir  jR.  Palmer,  Q.C. — Anderson,  Q.C. 
W.  D.  0.  Hay  Newton,  Kespondent. — Lord-Adv.  Young — D.-F.  Gordon,  Q.C. 

(3d  Action.) 
Mrs.  Hay  Newton  or  Ferguson,  Appellant. — Sir  E.  Palmer,  Q.C. — 

Anderson,  Q.C. 
W.  D.  0.  Hay  Newton,  Eespondent. — Lord-Adv.  Young — R-F  Gordon,  Q.C. 

Deathbed — Faculty — Entail — Provision  to  Wives  and  Children — Terce. — A  deed  of 
entail  dated  in  1724  contained  a  clause,  ''excepting  and  reserving  always  furth  and 
from  the  said  clause  irritant,  full  power  and  liberty  to  me,  and  the  said  heirs  and 
members  of  tailzie  above-mentioned,  to  grant  liferent  infeftments  to  my  lady,  or  their 
ladies  and  husbands,  by  way  of  locality  allenarly,  in  lieu  of  their  terce  and  courtesy, 
from  which  they  are  hereby  excluded,"  and  also  power  to  grant  provisions  to  younger 
children. 

An  heir  of  entail  in  1860  executed,  in  virtue  of  the  provisions  of  the  Aberdeen  Act,  a 
bond  of  annuity  in  favour  of  his  wife,  which  narrated  the  deed  of  entail  In  1861 
he  executed  a  new  deed  of  entail  in  favour  of  himself  and  a  series  of  heirs  somewhat 
different  from  the  original  series,  and  containing  precisely  the  same  clause  as  to  pro- 
visions to  wives  and  children,  and  excluding  \fff\  terce.  Before  executing  this  deed 
he  made  an  affidavit,  under-  the  Rutherfurd  Act,  that  there  were  no  provisions  to 
widows  affecting  the  lands.  In  1863  he  disentailed  part  of  the  estate.  In  implement 
of  the  conditions  under  which  the  consents  to  the  disentail  were  obtained  he  executed 
a  new  entail,  containing  the  same  clauses  as  to  provisions  to  wives  and  children,  and 
excluding  terce.  Subsequently,  when  on  deathbed,  he  executed  a  deed  of  locality  iik 
favour  of  his  wife,  and  a  bond  of  provision  in  favour  of  his  younger  children.  In 
reductions  of  these  deeds,  and  of  the  previous  bond  of  annuity,  brought  by  the  next 
heir  of  entail,  held  {off.  judgment  of  the  Court  of  Session)  (I)  that,  by  executing  the 
entail  of  1861,  the  grantor  had  intentionally  evacuated  the  bond  of  annuity  made 
before  that  date  under  the  authority  of  the  Aberdeen  Act ;  (2)  That  the  deed  of 
locality  and  bond  of  provision  were  executed  not  in  the  exercise  of  a  power  conferred 
on  the  granter,  but  in  the  exercise  of  his  rights  of  ownership,  and  therefore  were 
subject  to  challenge  on  the  ground  of  deathbed ;  (3)  That  the  deed  of  locality  was 
not  protected  from  challenge  ex  capite  lecti,  on  the  ground  that  it  was  in  lieu  of  terce, 
seeing  that  by  the  investiture  terce  was  excluded,  and  that  the  deed  was  in  prejudice 
of  the  granter's  heir ;  (4)  That  as  regards  that  portion  of  the  lands  which  had  been 
held  for  a  time  in  fee-simple  in  consequence  of  the  disentail,  the  right  to  terce  had  been 
excluded  by  the  conditions  under  which  the  disentail  had  been  obtained. 

(In  the  Court  of  Session,  July  18,  1867,  ante,  vol.  v.  p.  1056.) 
John  Stuart  Hay  Newton,  Esq.  of  Newton,  proprietor  of  the  entailed  estates  of 
Newton  and  part  of  Kidlaw,  died  on  19th  November  1863.  When  on  deathbed  he 
executed  the  following  deeds: — 1.  A  deed  of  locality  dated  31st  October  1863,  by 
which  he  bound  himself,  and  the  heirs  of  entail,  to  infeft  his  wife,  Mrs.  Margaret  K 
Fairlie  or  Hay  Newton,  in  certain  locality  lands.  2.  A  bond  of  provision  of  the  same 
date,  by  which  he  bound  himself,  and  the  heirs  of  entail,  to  pay  £4000  to  his  younger 
children,  Francis  J.  S.  Hay  Newton  and  Others. 

Mr.  J.  S.  Hay  Newton  was  succeeded  in  the  entailed  estates  by  his  son,  William  D. 
0.  Hay  Newton,  the  respondent,  who,  in  1864,  raised  two  actions  of  reduction  to  set 
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aside  these  deeds  on  the  ground  of  deathbed.  1.  An  action  against  his  mother,  Mrs. 
M.  K  Fairlie  or  Hay  Newton,  now  Ferguson,  appellant,  concluding  for  reduction  of  the 
deed  of  locality.  2.  An  action  against  Francis  John  Stuart  Hay  and  Others,  the  younger 
children  of  the  deceased  Mr.  Hay  Nowton,  concluding  for  reduction  of  the  bond  of 
proYision  in  their  favour. 

Among  other  grounds  of  defence  stated  by  Mrs.  Hay  Newton  in  answer  to  the  iii*st 
action  one  was  that  the  pursuer's  interest  and  title  to  challenge  the  deed  of  locality  were 
excluded  by  a  prior  bond  of  provision  and  annuity  executed  by  Mr.  Hay  Newton  in  the 
defender's  favour  when  in  liege  paustie.  This  bond  of  annuity,  which  was  dated  13th 
December  1860,  had  been  granted  under  the  powers  conferred  on  heirs  of  entail  by  the 
Aberdeen  Act, — the  estate  of  Newton,  over  which  the  bond  was  granted,  being  then 
held  under  an  entail  dated  prior  to  1st  August  1848. 

The  pursuer  then  raised  another  action  of  reduction  against  Mrs.  Hay  Newton  to 
set  aside  this  bond  of  annuity. 

The  nature  of  the  questions  raised  in  the  three  actions  is  fully  explained  in  the 
opinion  of  the  Lord  Chancellor. 

The  Lord  Ordinary  (Barcaple),  on  23d  December  1865,  pronounced  a  decree  of 
reduction  in  each  of  the  three  actiona 

The  defenders,  the  present  appellants,  having  reclaimed,  the  First  Division,  on  18th 
July  1867,  adhered  to  the  Lord  Ordinary's  judgment. 
The  defenders  appealed. 

Lord  Chancellor. — My  Lords,  in  this  case  there  are  several  appeals,  arising  in 
three  different  actions,  the  subject-matter  of  the  several  appeals  being  this, — Mr.  Hay 
Newton,  deceased,  was  an  heir  of  entail  under  an  entail  which  had  been  [g8]  substituted 
under  the  Butherfurd  Act  for  a  certain  other  tailzie  which  had  existed  since  the  year 
1724y  by  which  the  lands  in  question  in  entail  came  to  Mr.  Hay  Newton.  Mr.  Hay 
Newton,  before  the  Rutherfurd  Act,  and  whilst  he  was  heir  under  the  old  deed  (the 
bond  of  tailzie  of  1724),  executed  a  bond  of  provision  in  favour  of  the  appellant,  his 
wife,  who  has  since  married  again ;  and  by  that  bond  of  provision  he  secuz^  to  her  an 
annuity  of  a  certain  amount,  which  bond  of  provision  he  could  competently  execute  by 
virtue  of  the  provisions  of  the  Aberdeen  Act-— it  was  a  provision  to  take  effect  after  his 
decease.  The  bond  which  he  so  executed  remained  in  his  custody  imtil  very  shortly 
before  his  decease,  to  the  time,  indeed,  when  another  instrument  was  executed,  upon 
which  also  a  question  arises  in  the  present  case.  The  instrument  having  been  thus 
executed  under  the  Aberdeen  Act,  he  proceeded  subsequently  under  the  Rutherfurd 
Act  to  make  a  new  arrangement,  if  1  may  so  term  it,  of  the  tailzie,  with  the  concurrence 
of  those  who,  under  the  Rutherfurd  Act,  are  directed  to  concur,  namely,  the  other  suc- 
ceeding heirs  of  tailzie ;  and  by  the  new  entail  there  was  reserved  a  power,  and  by 
locality,  and  by  that  alone,  of  making  provision  for  the  widow  to  a  certain  extent ;  and 
there  was  also  reserved  a  power  of  making  provision  for  the  children  of  the  marriage. 

This  being  so,  he  executed  an  instrument  which  is  confessedly  an  instrument  on 
deathbed,  by  which  he  made  provision  by  way  of  locality  for  his  widow.     And  he 
executed  also  a  certain  instrument  of  provision  for  the  children.     As  regards  the  provi- 
sion made  for  the  children,  a  single  question  arises  upon  it,  which  is,  whether  or  not 
the  instrument  which  he  executed  is  to  be  exempted  from  the  operation  of  the  law  of 
deathbed  in  consequence  of  its  being  executed  by  virtue  of  a  faculty  and  not  by  virtue 
of  the  interest  of  Mr.  Hay  Newton  in  the  estate  t    The  question  as  regards  his  widow 
goes  farther  than  that,  because,  as  regards  the  widow,  the  question  is  raised  (as  by  the 
children)  of  its  being  a  deed  of  locality  exempted  from  the  law  of  deathbed  in  conse- 
quence of  its  being  executed  by  way  of  faculty,  not  by  way  of  interest  in  the  estate. 
And  further  than  that,  she  says  that  the  deed  was  not  to  the  prejudice  of  the  heir ;  and 
she  relies  upon  two  grounds,  namely,  firat,  that  the  deed  of  locality,  being  a  substitute 
■  for  the  bond  of  provision,  was  founded  upon  onerous  conditions  and  considerations. 
And  further,  she  says  that  she  is  entitled  to  the  right  of  terce  in  certain  lands,  part  of 
the  lands  in  question,  which  again  would  have  the  effect  of  giving  a  validity  to  the 
deathbed  provision  which  otherwise  confessedly  it  could  not  have.     I  say  confessedly, 
subject  of  course  to  the  previous  question,  whether  or  not  he  executed  it  by  virtue  of 
the  faculty. 

This  being  so,  the  decisions  of  the  Court  in  Scotland  have  been  adverse  to  Mrs.  Hay 
Newton,  and  they  have  been  adverse  also  to  the  children.  They  have  been  adverse  to 
the  chOdren  upon  the  one  single  point  which  1  have  referred  to ;  but  they  have  been 
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adverse  to  Mrs.  Hay  Newton  on  all  the  points  she  raised  in  the  discussion.  The  question 
now  hefore  your  Lordships  is,  whether  or  not  that  decision  of  the  Lord  Ordinary,  and 
the  subsequent  decision  of  the  Inner-House,  should  or  should  not  stand  ? 

Now,  under  the  original  tailzie  of  1 724,  I  believe  there  has  been  no  dispute  or  ques- 
tion  before  us  as  to  the  validity  of  the  bond  of  provision  ^er  se  under  the  Aberdeen  Act, 
supposing  that  instrument  to  be  a  still  existing  instrument, — supposing  it  to  have  been 
delivered  originally,  and,  having  been  delivered,  to  have  remained  uncancelled  and 
unaffected  by  anything  that  subsequently  took  place.  There  is  a  question  no  doubt  as 
to  whether  or  not  the  instrument  was  ever  duly  delivered,  inasmuch  as  it  is  said  that 
after  its  execution,  when  it  was  duly  attested,  it  remained  in  the  custody  of  Mr.  Hay 
Newton,  and  was  never,  in  a  literal  sense,  handed  over  to  the  widow.  But  shortly 
l>efore  his  death,  after  the  execution  of  the  deathbed  provision,  he  sent  the  bond  by  his 
agent,  Mr.  Dalgleish,  to  Mrs.  Newton ;  or  rather  Mr.  Dalgleish  himself  subsequently 
sent  the  bond  to  her  with  a  letter  in  these  terms — "  As  I  understand  that  Mr.  Newton 
wishes  that  you  should  see  the  former  bond  of  provision  and  annuity  in  your  favour, 
which  is  now  superseded  by  the  deed  of  locality  which  I  sent  you  to-day,  the  form  of 
providing  for  the  annuity  has  been  altered,  in  consequence  of  the  new  deed  of  entail 
having  been  granted  subsequent  to  the  Rutherfurd  Act  having  [gg]  been  passed,  which 
provided  that  the  Aberdeen  Act  shall  be  inapplicable  to  such  deeds  of  entail,"  and  he 
sends  the  bond  accordingly.  It  is  only  in  that  mode  that  the  bond  was  ever  hande<l 
over  to  Mrs.  Newton.  Now,  as  regards  the  question  of  delivery,  it  has  not  appeared  to 
me  very  material  whether  it  is  considered  that  the  deed  was  delivered  or  not,  if  it  was 
revoked.  Being  an  instrument  to  take  effect  after  death,  by  the  law  of  Scotland  the 
instrument  was  revocable,  and  the  question  is,  whether  or  not  in  effect  the  testator  had 
revoked  the  instrument.  I  consider  it  right  to  deal  with  this  bond  in  the  first  instance, 
as  it  is  the  first  instrument  in  point  of  date  upon  which  any  question  arises,  and  the 
mode  in  which  it  has  to  be  dealt  with  has,  of  course,  some  effect  upon  the  consideration 
of  the  subsequent  instrument  of  locality. 

Now,  with  regard  to  this  instrument,  it  not  only  was  kept  by  Mr.  Hay  Newton 
in  his  own  possession,  and  was  never  parted  with  until  it  was  handed  over  by 
Mr.  Dalgleish  in  the  mode  I  have  just  described,  ,with  a  letter  saying  that  it  had 
been  superseded,  but  the  conduct  of  Mr.  Newton  has  been  considered  by  the 
learned  Judges  in  Scotland,  and  I  think  justly  so  considered,  to  have  operated 
distinctly  as  a  revocation  (it  being  within  his  power  to  revoke  it)  of  this  bond  of 
provision.  Because  what  took  place  was  this, — in  order  to  avail  yourself  of  the 
Rutherfurd  Act  it  is  necessary  to  specify  all  the  obligations  which  exist  upon 
the  estate  at  the  time  that  the  operation  is  performed  of  resettling,  and  rearranging 
the  tailzie  in  compliance  with  the  Rutherfurd  Act.  It  is  incumbent  upon  the  party 
so  making  the  resettlement  to  specify  all  the  instruments  which  affect  it,  in  order  that 
he  may  preserve  those  instruments  with  the  consent  and  approbation  of  those  whose 
concurrence  is  necessary  to  enable  him  to  make  the  resettlement.  Of  course  the 
circumstance  of  what  charges  were  or  were  not  affecting  the  property  would  be  an 
item  of  importance  requiring  consideration  on .  the  part  of  all  those  who  are  asked 
to  acquiesce  in  the  rearrangement.  Accordingly,  a  statement  was  made  by  him 
on  oath,  which  seems  to  have  been  required  in  consequence  of  there  being  some  infants 
concerned  in  the  consent  given  to  the  arrangement,  and  the  intervention  of  the  Court 
being  necessary  in  that  respect.  He  made  an  affidavit,  in  which  he  distinctly  stated 
that  there  was  no  bond  of  provision,  and  that  there  were  no  instruments  whatsoever 
affecting  the  estate  other  than  some  which  he  there  referred  to,  but  distinctly  omitting 
the  mention  of  any  instrument  of  this  description.  That  declaration  was  made  by 
him  distinctly,  advisedly,  and  solemnly,  and  it  is  wholly  inconsistent  with  any  intent 
on  his  part  that  this  instrument  should  remain  as  one  having  any  effect. 

In  this  view  I  concur  entirely  with  the  judgment  which  has  been  pronounced' 
in  the  Court  below  by  Lord  Curriehill,  which  was  the  unanimous  decision,  I 
believe,  of  all  the  Judges.  In  that  decision  he  makes  these  observations: — "That 
provision  would  have  been  effectual  in  virtue  of  the  provisions  in  the  Aberdeen  Act 
if  the  granter  had  continued  to  hold  the  estate  exclusively  on  the  title  upon  which 
it  was  possessed  by  him  at  the  date  of  that  bond,  and  if,  moreover,  he  had  never 
revoked  or  innovated  that  provision.  But  that  bond  contained  merely  a  mortis  causa 
provision,  which  the  granter  could  render  ineffectual  at  any  time,  by  destroying  it, 
by  revoking  it,  or  by  otherwise  indicating  his  intention  that  it  should  be  inoperative. 
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And  in  my  opinion  he  did  do  so,  by  his  granting  the  deed  of  17th  July  1861,  and 
by  the  proceedings  under  which  he  obtained  authority  to  grant  it.  Although  the 
restrictions  which  were  imposed  upon  the  owner's  right  by  the  original  entails  of 
1724  and  1842  were  continued  by  the  deed  of  1861,  and  some  other  restrictions  were 
added,  yet  it  was  expressly  declared  by  that  deed  that  the  granter  himself,  and  his 
heirs  of  tailzie,  should  thenceforth  enjoy,  bruik,  and  possess  the  said  lands,  barony, 
and  others,  by  virtue  of  this  present  tailzie  and  infeftments,  rights  and  conveyances 
to  follow  hereupon,  and  by  no  other  right  or  title  whatsomever.''  He  refers  also 
to  an  affidavit  which  had  been  made,  and  he  says,  that  the  affidavit  "is  dated  the 
4th  June  1861,  and  it  sets  forth  that  Mr.  Newton  appeared,  and  being  solemnly  sworn 
and  interrogated,  deponed,  inter  alia,  there  are  no  provisions  to  husbands,  widows, 
or  children  affecting,  or  that  may  be  made  to  afifect,  the  fee  of  the  said  entailed  lands 
or  others,  and  the  heirs  of  entail." 

It  appears  to  me,  therefore,  that,  in  that  state  of  circumstances,  Mr.  Hay  Xewtoii 
having  the  power  of  declaring  the  bond  to  be  at  an  end,  and  having  made  [70]  ^^^^ 
solemn  declaration  that  no  such  bond  existed,  must  be  taken  to  have  exercised  that 
pow^er  of  control  which  he  had  over  the  instrument,  and  in  that  respect  to  have 
destroyed  the  instrument  he  had  so  executed.  No  doubt,  at  the  time  he  did  so  he 
was  contemplating  the  executing  of  a  deed  of  locality.  It  is  an  unfortunate  circum- 
stance, as  regards  the  lady,  that  that  deed  was  not  executed  until  it  was  too  late,  but 
he  probably  contemplated,  by  executing  that  deed  of  locality,  to  make  the  same 
provisions  which  he  had  made  by  the  bond.  And  he,  therefore,  probably  thought 
himself  justified  in  revoking  the  former  instrument ;  and  he  thought  himself  justified 
in  saying  solemnly  upon  oath  that  he  had  handed  over  the  estate  free  from  any 
instrument  or  provision  whatsoever,  reserving  to  himself,  as  he  did,  the  right  of 
making  the  provision  he  desired  for  his  widow  by  a  deed  of  locality,  such  as  he 
afterwards  attempted  to  execute. 

Then  that  being  so  as  regards  the  bond  of  provision,  the  first  question  that  arises 
as  regards  the  children  and  the  widow  is, — as  to  the  deed  of  locality  providing  for 
the  widow,  and  the  deed  making  provision  for  the  children, — whether  they  can  be 
maintained  although  executed  on  deathbed,  on  the  ground  that  they  were  executed 
by  virtue  of  a  power  reserved  to  Mr.  Newton  under  the  entail,  and  not  by  virtue 
of  an.  authority  which  he  himself  hold  and  possessed  as  the  owner  of  the  estate 
in  taill 

Now,  the  learned  Judges  have  pronounced   their  opinion   in   the  Court  below, 
which  seems  founded  on  accurate   reasoning,  although   that  reasoning  may  be  some- 
what  refined,  as  it  always  is  in  all  these  questions  of  feudal  holding.     The  reasoning 
proceeds  upon  grounds  analogous  to  those  upon  which  the  English  Courts  have  acted, 
at  times  with  great  refinement  also,  namely,  the  distinction  between  power  and  property. 
The  question  is  simply  this : — A  deed   of  tailzie   being  executed,  and  fetters  being 
created  and  imposed  upon  all  those  who  come   under  the   entail  by  virtue   of  the 
provision  of  tailzie,  with  reference  to  dealing  with  and  alienating  the  estate — looking 
to  the  instrument  to  see   in  what   respects  the   power,   which   as   fiars  they  would 
otherwise  have  had  over  the  property,  is  thereby  fettered  and  restricted — you  find 
that  they  are  fettered  and  restricted  in  regard  to  a  variety  of  charges  and  burdens, 
which  it  ia  impossible  for  them,  in  consequence   of  the   restrictions   created  in  the 
deed,  to  give.     That  being  so,  certain  descriptions  of  burden — amongst  others,  this 
right  of  burdening  the  estate  on  behalf  of  the  widow  and  children— is  reserved;  in 
other  words,  it  is  not  fettered.     The  fiar  has  all  the  rights  incident  to  complete  owner- 
ship of  the  estate,  except  so  far  as  they  are  fettered  and  restricted.     Whatever  you 
do  not  find  fettered  and  restricted  is  a  part  of  the  original  right  which,  not  being 
fettered  or  restricted,  may  be  exercised.     And,  accordingly,  if  you  say  (and  our  law 
allowed  such  a  provision),  I  hand  over  this  estate  to  such  a  person,  with  full  and 
ample  authority  to  do  such  and  such  acts,  but  with  complete  restriction  and  obligation 
on  the  other  hand  against  the  doing  of  other  acts,  all  that  you  leave  him  the  power 
to  execute  is  that  part  of  the  ownership  which  you  have  not  restricted,  and  is  not 
a  part  of  any  new  estate,  or  interest,  or  power  or  authority  which   you  can  create, 
or  added  as  a  new  power  or  authority  to  the  interest  with  which   you   invest  him. 
For  instance,  if  you  give  him  an  estate  for  life,  and  you  give  him  besides  the  power 
of  burdening  the  inheritance  with  charges  for  his  wife  and  children,  you  have  then 
created  a  life  interest,  and  you  have  superadded  to   the   life   interest  a  power;  but 
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of  Newton,  under  the  exceptions  therein  mentioned,  which  was  executed  by  me 
on  the  17th,  and  is  recorded  in  the  Register  of  Tailzies  on  the  30th  day  of 
July  1861." 

And  accordingly  we  find  that  this  instrument  of  disentail  took  effect,  and  then 
the  re-entail  took  effect.  And  then  what  is  called  the  narrative  of  the  deed  of 
entail  of  the  2d  October  1863  is  as  follows: — "And  whereas  I  am  desirous  and 
it  is  proper,  with  reference  to  the  understanding  upon  which  the  procedure  for 
disentailing  the  foresaid  lands  and  others  was  carried  through,  to  execute  the 
disposition  and  deed  of  entail,"  and  so  on,  which  he  proceeds  to  do.  In  other 
[73]  words,  he  was  under  a  distinct  obligation  which  he  was  competent  to  enter  into 
at  the  time  of  the  disentailing  taking  effect,  to  take  that  land  with  an  undertaking 
on  his  part  to  resettle  it  Accordingly  he  does  by  an  instrument,  duly  registered, 
resettle  it.  I  apprehend  that  it  cannot  be  said  that  during  the  time  that  the  land 
was  in  his  hands,  burdened  with  this  undertaking  and  responsibility,  which  he 
could  be  compelled  to  carry  into  effect,,  and  afterwards  did  carry  into  effect,  it 
became  liable  to  the  widow's  terce. 

That  being  so,  the  grounds  alleged  for  supporting  the  deed  of  locality  appear  to  me 
to  fail,  and  the  consequence  is  that  the  appeal  must  necessarily  be  dismissed.  I  do  not 
know  what  your  Lordships  will  think  as  to  costs.  I  will  leave  it  to  your  Lordships 
to  say  whether,  considering  the  circumstances  of  the  case,  this  case  falls  within  the 
description  of  family  suits,  with  respect  to  which  we  are  willing  in  certain  cases  to 
regard  the  parties  as  being  desirous  of  obtaining  the  directions  of  the  Court.  Otherwise 
the  strict  rule  would  apply  with  respect  to  costs. 

Lord  Chelmsford. — My  Lords,  at  the  close  of  the  opening  argument  on  behalf  of 
the  appellants,  the  learned  counsel  for  the  respondent  were  informed  that  your  Lord- 
ships were  of  opinion  that  the  deed  of  locality  of  the  31st  October  1863  was  not  pro- 
tected from  reduction  ex  capite  lecti  on  the  ground  of  its  being  granted  in  the  exercise 
of  a  faculty,  but  that,  having  been  executed  by  the  granter  in  virtue  of  rights  and  powers 
which  he  possessed  as  owner  of  the  estate,  it  was  challengeable  by  the  heir. 

It  was  contended  for  the  appellants  that  the  case  of  Forbes  ?;.  Forbes  was  a  direct 
authority  in  favour  of  their  argument  that  the  grant  of  the  deed  of  locality  was  made  in 
the  exercise  of  a  faculty ;  and  their  counsel  complained  that  Lord  Curriehill,  in  his 
judgment  upon  this  point,  took  no  notice  of  that  case.  But  the  Lord  Ordinary,  with 
whom  Lord  Curriehill  agreed,  did  advert  to  Forbes  t\  Forbes,  and  distinguished  it  from 
the  present  case.  The  ground  of  distinction  which  he  drew  was,  that  in  Forbes's  case 
the  heir  had  homologated  the  deed ;  and  as  Erskine  says,  in  sec.  38  and  sec.  98,  referr- 
ing to  Forbes's  case, — "  When  one  in  liege  poustie  makes  over  his  estate  to  his  heir  with 
a  reserved  faculty  to  revoke  or  burden  it  at  any  time  of  his  life,  and  afterwards  exercises 
the  faculty  on  deathbed,  if  the  heir  has  done  any  act  importing  an  acceptance  of  the 
deed  in  which  the  faculty  was  reserved  he  cannot  challenge  the  exercise  of  it  upon 
deathbed,  for  his  acceptance  of  the  disposition,  with  its  reservations  and  conditions, 
makes  him  a  disponee,  and  disponees  have  not  the  privilege  of  heirs,  and  of  course  have 
no  right  to  bring  reductions  ex  capite  lecti" 

This  question  being  removed,  those  which  remain  for  determination  are — 1st, 
whether  the  deed  of  locality  is  protected  from  reduction  on  the  ground  that  the  bond  of 
provision  in  favour  of  the  appellant,  Mrs.  Ferguson,  furnished  an  onerous  consideration 
for  it?  2d,  supposing  the  deed  of  locality  not  to  be  saved  from  reduction  on  this  or  any 
other  ground,  whether  upon  the  reduction  of  the  deed  of  locality  the  bond  of  provision 
revived  1 

There  is  another  totally  distinct  question  from  these  as  to  the  right  of  the  appellant 
to  terce  upon  certain  lands  of  Kidlaw  and  Longnewton,  which,  during  an  interval 
between  their  being  disentailed  by  her  former  husband,  and  afterwards  re-entailed, 
belonged  to  him  as  owner. 

None  of  the  questions  remaining  for  decision  apply  to  the  appeal  from  the  inter- 
locutor as  to  the  bond  of  provision  in  favour  of  younger  children,  which  is  simply 
reducible  ex  capite  lecti. 

Upon  the  question  of  the  bond  of  provision  in  favour  of  Mrs.  Ferguson  furnishing 
an  onerous  consideration  for  the  deed  of  locality,  this  of  course  could  only  be  if  the  bond 
was  in  existence  unrevoked  at  the  time  of  making  the  deed. 

The  Lord  Ordinary  held  that  the  bond  of  provision  conferred  a  right  so  different  in 
kind  and  in  extent  from  that  which  the  appellant  would  take  under  the  deed  of  locality 


Vin.  MAGPHEBSON  H.L.  74.      HAY  NEWTON  V,  HAY  NEWTON  [1870]  67 

that  it  could  not  exclude  the  action  for  reduction  of  that  deed.  By  the  bond  of  pro- 
vision the  widow  bad  a  liferent  over  the  whole  of  the  lands ;  by  a  deed  of  locality  she 
has  a  local  interest  in  certain  specified  lands  which  are  to  yield  her  a  rent  equal  to  one- 
third  of  the  rent  of  the  whole  lands.  [74]  "^he  heir  might  prefer  to  have  the  liferent 
extending  over  the  whole  of  his  lands  instead  of  the  widow  having  a  portion  of  the 
lands  themselves,  and  therefore  he  would  have  a  right  to  have  the  locality  deed  reduced. 
But  having  elected  to  reduce  the  deed,  the  question,  whether  the  bond  of  provision 
revives,  depends  upon  whether  it  was  revocable,  and  if  so,  whether  it  was  revoked 
before  the  making  of  the  locality  deed. 

The  bond  of  provision  was  made  on  the  13th  December  1860,  under  the  Aberdeen 
Act,  5  Geo.  rV.  cap.  87,  which  empowers  an  heir  of  entail  in  possession  of  entailed  estates 
to  infeft  and  provide  his  wife  in  a  liferent  provision  out  of  his  entailed  lands  and  estates 
by  way  ot  annuity,  not  exceeding  one-third  part  of  such  lands  and  estates.  The  bond 
was  never  delivered,  but  remained  in  the  possession  of  Mr.  Hay  Newton's  agent,  Mr. 
Dalgleish,  until  the  2d  November  1863,  seventeen  days  before  Mr.  Hay  Newton's  death, 
when  it  was  sent  to  the  appellant,  then  Mrs.  Hay  Newton,  with  the  following  letter 
from  Mr.  Dalgleish : — "  As  I  understand  that  Mr.  Newton  wishes  that  you  should  see 
tiie  former  bond  of  provision  and  annuity  in  your  favour,  which  is  now  superseded  by 
the  deed  of  locality  which  I  sent  you  to-day,  the  fonn  of  providing  for  the  annuity  has 
been  altered  in  consequence  of  the  new  deed  of  entail  having  been  granted  subsequent 
to  the  Rutherfurd  Act  having  been  passed,  which  provides  that  the  Aberdeen  Act  shall 
be  inapplicable  to  such  deeds  of  entail." 

I  do  not  think,  in  order  to  give  validity  to  the  bond  of  provision,  that  it  was  necessary 
it  should  have  been  delivered.  If  nothing  had  been  done  to  revoke  it,  and  it  had  been 
found  at  the  time  of  Mr.  Hay  Newton's  death  in  his  possession  or  power,  it  would  have 
been  good  and  available  even  without  the  clause  dispensing  with  its  delivery.  But  it 
was  in  Mr.  Hay  Newton's  power  to  cancel  or  revoke  the  bond,  and  it  appears  to  me  that 
he  revoked  it  before  or  at  the  time  of  the  new  entail,  which  was  made  under  the 
Rutherfurd  Act,  11  &  12  Vict.  cap.  36. 

Part  of  the  machinery  of  a  disentail  under  this  Act  is  that  the  heir  of  entail  apply- 
ing to  the  Court  of  Session  to  disentail  the  estate  must  make  an  affidavit  setting  forth, 
inter  aJiOy  "  that  there  are  no  provisions  to  husbands,  widows  or  children  affecting,  or 
that  may  be  made  to  affect,  the  fee  of  the  entailed  estate,  or  the  heirs  of  entail,  or,  if 
there  are  such  debts  or  provisions,  setting  forth  the  particulars,"  and  the  Court  is 
empowered  to  order  "  such  provision  as  may  appear  just  to  be  made  for  such  debts 
or  provisions;  and  any  person  who  shall  wilfully  make  such  affidavit  falsely  shall 
be  deemed  to  be  guilty  of  perjury." 

Mr.  Hay  Newton  made  an  affidavit  on  the  7th  June  1861,  in  terms  of  the  Act,  that 
there  was  no  provision  to  widows  affecting  the  entailed  lands.  It  is  impossible  that  he 
oould  have  forgotten  the  bond  of  provision  in  favour  of  his  wife  made  only  six  months 
before ;  and  we  cannot  attribute  to  him  that  he  swore  what  he  knew  to  be  untrue.  He 
must,  therefore,  have  considered  that  the  bond  was  revocable  at  his  pleasure ;  and  he 
must  have  determined  to  revoke  it  before  making  the  new  entail. 

Some  stress  was  laid  in  the  course  of  the  argument  upon  Mr.  Dalgleish's  letter,  in 
which  he  writes — "  The  bond  of  provision  is  now  superseded  by  the  deed  of  locality,'* 
as  if  there  had  been  no  previous  revocation  of  the  bond. 

Taking  the  whole  of  this  letter  together,  its  meaning  appears  to  be,  that  as  the  form 
of  annuity  previously  granted  could  not  be  applied  to  entails  under  the  Rutherfurd  Act, 
therefore  the  bond  of  locality  had  been  substituted  for  the  bond  of  provision.  If  the 
bond  of  provision  had  not  been  revoked,  there  would  have  been  no  occasion  for  the  deed 
of  locality^  as  the  entail  under  the  Rutherfurd  Act  would  not  have  interfered  with  the 
provisions  previously  made  for  the  appellant,  the  Court  being  empowered  under  the 
Act  to  provide  for  any  provisions  to  husbands,  widows,  or  children  affecting  the  entailed 
estates  or  the  heirs  of  entail.  The  making  of  the  deed  of  locality  is,  to  my  mind,  a 
strong  proof  that  there  was  no  existing  provision  in  favour  of  the  appellant.  The  bond 
of  provision,  therefore,  having  been  revoked,  it  could  not  furnish  any  consideration  to 
uphold  the  deed  of  locality,  and  save  it  from  reduction.  The  remaining  question  is  with 
respect  to  the  appellant's  right  to  terce  on  the  portions  of  the  lands  of  Kidlaw  and 
Longnewton  which  were  disentailed  on  the  10th  September  1863,  and  re-[75]-®^^il®d 
on  the  2d  October  following.  The  lands  were  disentailed  with  the  consent  of  the  respon- 
dent and  the  two  next  heirs,  under  a  conditional  agreement  that  such  of  them  as  should 
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of  Newton,  under  the  exceptions  therein  mentioned,  which  was  executed  by  me 
on  the  17th,  and  is  recorded  in  the  Register  of  Tailzies  on  the  30th  day  of 
July  1861." 

And  accordingly  we  find  that  this  instrument  of  disentail  took  effect,  and  then 
the  re-entail  took  effect.  And  then  what  is  called  the  narrative  of  the  deed  of 
entail  of  the  2d  October  1863  is  as  follows: — "And  whereas  I  am  desirous  and 
it  is  proper,  with  reference  to  the  understanding  upon  which  the  procedure  for 
disentailing  the  foresaid  lands  and  others  was  carried  through,  to  execute  the 
disposition  and  deed  of  entail,"  and  so  on,  which  he  proceeds  to  do.  In  other 
[73]  words,  he  was  under  a  distinct  obligation  which  he  was  competent  to  enter  into 
at  the  time  of  the  disentailing  taking  effect,  to  take  that  land  with  an  undertaking 
on  his  part  to  resettle  it.  Accordingly  he  does  by  an  instrument,  duly  registered, 
resettle  it.  I  apprehend  that  it  cannot  be  said  that  during  the  time  that  the  land 
was  in  his  hands,  burdened  with  this  undertaking  and  responsibility,  which  he 
could  be  compelled  to  carry  into  effect,,  and  afterwards  did  carry  into  effect,  it 
became  liable  to  the  widow's  terce. 

That  being  so,  the  grounds  alleged  for  supporting  the  deed  of  locality  appear  to  me 
to  fail,  and  the  consequence  is  that  the  appeal  must  necessarily  be  dismissed.  I  do  not 
know  what  your  Lordships  will  think  as  to  costs.  I  will  leave  it  to  your  Lordships 
to  say  whether,  considering  the  circumstances  of  the  case,  this  case  falls  within  the 
description  of  family  suits,  with  respect  to  which  we  are  willing  in  certain  cases  to 
regard  the  parties  as  being  desirous  of  obtaining  the  directions  of  the  Court.  Otherwise 
the  strict  rule  would  apply  with  respect  to  costs. 

Lord  Chelmsford. — My  Lords,  at  the  close  of  the  opening  argument  on  behalf  of 
the  appellants,  the  learned  counsel  for  the  respondent  were  informed  that  your  Lord- 
ships were  of  opinion  that  the  deed  of  locality  of  the  31st  October  1863  was  not  pro- 
tected from  reduction  ex  capite  lecti  on  the  ground  of  its  being  granted  in  the  exercise 
of  a  faculty,  but  that,  having  been  executed  by  the  granter  in  virtue  of  rights  and  powers 
which  he  possessed  as  owner  of  the  estate,  it  was  challengeable  by  the  heir. 

It  was  contended  for  the  appellants  that  the  case  of  Forbes  u.  Forbes  was  a  direct 
authority  in  favour  of  their  argument  that  the  grant  of  the  deed  of  locality  was  made  in 
the  exercise  of  a  faculty ;  and  their  counsel  complained  that  Lord  Curriehill,  in  his 
judgment  upon  this  point,  took  no  notice  of  that  case.  But  the  Lord  Ordinary,  with 
whom  Lord  Curriehill  agreed,  did  advert  to  Forbes  v.  Forbes,  and  distinguished  it  from 
the  present  case.  The  ground  of  distinction  which  he  drew  was,  that  in  Forbes's  case 
the  heir  had  homologated  the  deed ;  and  as  Erskine  says,  in  sec.  38  and  sec.  98,  referr- 
ing to  Forbes's  case, — "  When  one  in  liege  poustie  makes  over  his  estate  to  his  heir  with 
a  reserved  faculty  to  revoke  or  burden  it  at  any  time  of  his  life,  and  afterwards  exercises 
the  faculty  on  deathbed,  if  the  heir  has  done  any  act  importing  an  acceptance  of  the 
deed  in  which  the  faculty  was  reserved  he  cannot  challenge  the  exercise  of  it  upon 
deathbed,  for  his  acceptance  of  the  disposition,  with  its  reservations  and  conditions, 
makes  him  a  disponee,  and  disponees  have  not  the  privilege  of  heirs,  and  of  course  have 
no  right  to  bring  reductions  ex  capite  leeti,^* 

This  question  being  removed,  those  which  remain  for  determination  are — 1st, 
whether  the  deed  of  locality  is  protected  from  reduction  on  the  ground  that  the  bond  of 
provision  in  favour  of  the  appellant,  Mrs.  Ferguson,  furnished  an  onerous  consideration 
for  it  ?  2d,  supposing  the  deed  of  locality  not  to  be  saved  from  reduction  on  this  or  any 
other  ground,  whether  upon  the  reduction  of  the  deed  of  locality  the  bond  of  provision 
revived  1 

There  is  another  totally  distinct  question  from  these  as  to  the  right  of  the  appellant 
to  terce  upon  certain  lands  of  Kidlaw  and  Longnewton,  which,  during  an  interval 
between  their  being  disentailed  by  her  former  husband,  and  afterwards  re-entailed, 
belonged  to  him  as  owner. 

None  of  the  questions  remaining  for  decision  apply  to  the  appeal  from  the  inter- 
locutor as  to  the  bond  of  provision  in  favour  of  younger  children,  which  is  simply 
reducible  ex  capite  lecti. 

Upon  the  question  of  the  bond  of  provision  in  favour  of  Mrs.  Ferguson  furnishing 
an  onerous  consideration  for  the  deed  of  locality,  this  of  course  could  only  be  if  the  bond 
was  in  existence  unrevoked  at  the  time  of  making  the  deed. 

The  Lord  Ordinary  held  that  the  bond  of  provision  conferred  a  right  so  different  in 
kind  and  in  extent  from  that  which  the  appellant  would  take  under  the  deed  of  locality 
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that  it  could  not  exclude  the  action  for  reduction  of  that  deed.  By  the  bond  of  pro- 
vision the  widow  bad  a  liferent  over  the  whole  of  the  lands ;  by  a  deed  of  locality  she 
has  a  local  interest  in  certain  specified  lands  which  are  to  yield  her  a  rent  equal  to  one- 
third  of  the  rent  of  the  whole  lands.  [74]  ^he  heir  might  prefer  to  have  the  liferent 
extending  over  the  whole  of  his  lands  instead  of  the  widow  having  a  portion  of  the 
lands  themselves,  and  therefore  he  would  have  a  right  to  have  the  locality  deed  reduced. 
But  having  elected  to  reduce  the  deed,  the  question,  whether  the  bond  of  provision 
revives,  depends  upon  whether  it  was  revocable,  and  if  so,  whether  it  was  revoked 
before  the  making  of  the  locality  deed. 

The  bond  of  provision  was  made  on  the  13th  December  1860,  under  the  Aberdeen 
Act,  5  Geo.  IV.  cap.  87,  which  empowers  an  heir  of  entail  in  possession  of  entailed  estates 
to  infeft  and  provide  his  wife  in  a  lifei*ent  provision  out  of  his  entailed  lands  and  estates 
by  way  oi  annuity,  not  exceeding  one-third  part  of  such  lands  and  estates.  The  bond 
was  never  delivered,  but  remained  in  the  possession  of  Mr.  Hay  Newton's  agent,  Mr. 
Dalgleish,  until  the  2d  November  1863,  seventeen  days  before  Mr.  Hay  Newton's  death, 
when  it  was  sent  to  the  appellant,  then  Mrs.  Hay  Newton,  with  the  following  letter 
from  Mr.  Dalgleish  : — "  As  I  understand  that  Mr.  Newton  wishes  that  you  should  see 
the  former  bond  of  provision  and  annuity  in  your  favour,  which  is  now  superseded  by 
the  deed  of  locality  which  I  sent  you  to-day,  the  form  of  providing  for  the  annuity  has 
been  altered  in  consequence  of  the  new  deed  of  entail  having  been  granted  subsequent 
to  the  Rutherfurd  Act  having  been  passed,  which  provides  that  the  Aberdeen  Act  shall 
be  inapplicable  to  such  deeds  of  entail." 

I  do  not  think,  in  order  to  give  validity  to  the  bond  of  provision,  that  it  was  necessary 
it  should  have  been  delivered.  If  nothing  had  been  done  to  revoke  it,  and  it  had  been 
found  at  the  time  of  Mr.  Hay  Newton's  death  in  his  possession  or  power,  it  would  have 
been  good  and  available  even  without  the  clause  dispensing  with  its  delivery.  But  it 
was  in  Mr.  Hay  Newton's  power  to  cancel  or  revoke  the  bond,  and  it  appears  to  me  that 
he  revoked  it  before  or  at  the  time  of  the  new  entail,  which  was  made  under  the 
Rutherfurd  Act,  11  &  12  Vict.  cap.  36. 

Part  of  the  machinery  of  a  disentail  under  this  Act  is  that  the  heir  of  entail  apply- 
ing to  the  Court  of  Session  to  disentail  the  estate  must  make  an  affidavit  setting  forth, 
inter  aliay  "  that  there  are  no  provisions  to  husbands,  widows  or  children  affecting,  or 
that  may  be  made  to  affect,  the  fee  of  the  entailed  estate,  or  the  heirs  of  entail,  or,  if 
there  are  such  debts  or  provisions,  setting  forth  the  particulars,"  and  the  Court  is 
empowered  to  order  "  such  provision  as  may  appear  just  to  be  made  for  such  debts 
or  provisions ;  and  any  person  who  shall  wilfully  make  such  affidavit  falsely  shall 
be  deemed  to  be  guilty  of  perjury." 

Mr.  Hay  Newton  made  an  affidavit  on  the  7th  June  1861,  in  terms  of  the  Act,  that 
there  was  no  provision  to  widows  affecting  the  entailed  lands.  It  is  impossible  that  he 
could  have  forgotten  the  bond  of  provision  in  favour  of  his  wife  made  only  six  months 
before ;  and  we  cannot  attribute  to  him  that  he  swore  what  he  knew  to  be  untrue.  He 
must,  therefore,  have  considered  that  the  bond  was  revocable  at  his  pleasure ;  and  he 
must  have  determined  to  revoke  it  before  making  the  new  entail. 

Some  stress  was  laid  in  the  course  of  the  argument  upon  Mr.  Dalgleish's  letter,  in 
which  he  writes — "  The  bond  of  provision  is  now  superseded  by  the  deed  of  locality," 
as  if  there  had  been  no  previous  revocation  of  the  bond. 

Taking  the  whole  of  this  letter  together,  its  meaning  appears  to  be,  that  as  the  form 
of  annuity  previously  granted  could  not  be  applied  to  entails  under  the  Rutherfurd  Act, 
therefore  the  bond  of  locality  had  been  substituted  for  the  bond  of  provision.  If  the 
bond  of  provision  had  not  been  revoked,  there  would  have  been  no  occasion  for  the  deed 
of  locality^  as  the  entail  under  the  Rutherfurd  Act  would  not  have  interfered  with  the 
provisions  previously  made  for  the  appellant,  the  Court  being  empowered  under  the 
Act  to  provide  for  any  provisions  to  husbands,  widows,  or  children  affecting  the  entailed 
estates  or  the  heirs  of  entail.  The  making  of  the  deed  of  locality  is,  to  my  mind,  a 
strong  proof  that  there  was  no  existing  provision  in  favour  of  the  appellant.  The  bond 
of  provision,  therefore,  having  been  revoked,  it  could  not  furnish  any  consideration  to 
uphold  the  deed  of  locality,  and  save  it  from  reduction.  The  remaining  question  is  with 
respect  to  the  appellant's  right  to  terce  on  the  portions  of  the  lands  of  Kidlaw  and 
Longnewton  which  were  disentailed  on  the  10th  September  1863,  and  re-[75]-®i^^i^^^ 
on  the  2d  October  following.  The  lands  were  disentailed  with  the  consent  of  the  respon- 
dent and  the  two  next  heirs,  under  a  conditional  agreement  that  such  of  them  as  should 


68  HAY  NEWTON  V.  HAY  NEWTON  [1870]      Vm.  MAOPHEESON  H.L,  76. 

not  be  required  to  be  sold  should  be  re-entailed,  subject  to  the  conditions  and  provisions 
of  the  entail  of  1724,  by  which  terce  is  excluded.  During  the  interval  of  twenty-two 
days  between  the  disentailing  and  re-entailing  these  lands  they  were  held  by  Mr.  Hay 
Newton  in  fee,  but  they  were  held  under  a  transaction  with  the  then  next  heirs  of 
entail  that  they  should  be  re-entailed.  It  appears  to  me  that  they  were  never  held  by 
Mr.  Hay  Newton  as  unfettered  fee-simple  lands,  but  that  he  was  a  mere  conduit  pipe 
through  which  they  passed,  subject  to  the  obligation  of  re-entailing  them.  In  the  deed 
of  entail  authorised  by  the  Court  it  is  expressly  said  that  the  entail  is  made  "  with 
reference  to  the  understanding  upon  which  the  procedure  for  disentailing  the  lands  was 
carried  through." 

In  my  opinion,  therefore,  the  interlocutors  appealed  from  must  be  affirmed ;  and  I 
am  afraid  that  there  is  nothing  in  the  case  requiring  an  exception  to  be  made  to  the 
general  rule  with  respect  to  the  costs  of  the  appeal. 

Lord  WBSTBURr. — My  Lords,  I  have  very  few  observations  to  add.  I  regret  very 
much  that  this  appeal  has  been  presented,  because  the  whole  case  was  to  my  mind 
disposed  of  in  a  most  satisfactory  manner  by  the  comprehensive  judgment  of  Lord 
Curriehill. 

The  principal  argument  of  the  appellant  is  founded  entirely  upon  a  misconception  of 
the  word  "  faculty,"  and  of  the  rule  of  law  which  says  that  a  deed  granted  in  exercise 
of  a  faculty  shall  not  be  reducible  ex  captte  lectu  The  word  "  faculty  "  in  the  enuncia- 
tion of  that  rule  means  a  power  of  disposition  held  by  one  man  over  the  estate  of 
another.  In  that  case  the  deed  is  not  reducible,  and  for  this  reason,  that  the  power  of 
reduction  is  limited  in  the  Scotch  law  to  the  heir  of  the  granter  of  the  instrument ;  but 
when  the  heir  of  the  granter  is  in  no  respect  prejudiced  or  damnified  by  the  instrument, 
there  is  no  such  power  of  reduction.  Now,  the  heir  of  the  donee  of  a  pure  faculty,  that 
is,  of  a  power  of  one  man  to  dispose  of  or  charge  the  estate  of  another,  cannot  be 
damnified  by  the  exercise  of  that  power.  Therefore  the  law  has  left  that  case  an 
exception  to  the  ordinary  rule  of  deathbed. 

Now,  here  the  appellant  calls  this  a  power  or  faculty  to  grant  a  deed  of  locality.  It 
is  neither  a  faculty  nor  a  power.  The  deed  of  locality,  if  validly  granted,  is  gi-anted  by 
the  right  of  ownership.  It  emanates  from  the  fee-simple  of  the  party  and  not  from  any 
express  power  or  faculty  to  charge  the  estate  belonging  to  another  person.  It  is  happily 
expressed  by  the  Lord  Ordinary  that  what  is  called  power  to  grant  deeds  of  locaUty  is 
nothing  more  than  a  relaxation  of  the  fetters,  or  rather  a  declaration  that  the  fetters 
shall  not  apply  to  that  case,  which  leaves  the  gentleman  who  is  called  the  donee  of  the 
power  absolute  fiar  unfettered,  so  that  he  in  respect  of  the  ownership  has  that  right 
which  an  absolute  fiar  has,  namely,  to  grant  deeds  of  locality. 

This  has  been  made  so  clear  in  other  decisions  that  I  regret  very  much  there  should 
have  been  such  misapprehension  as  to  lead  to  this  expensive  appeal. 

But  then  it  is  said  by  the  appellant — Nay,  but  the  heir-at-law  has  accepted  the 
estate  under  the  deed,  reserving  what  he  still  calls  a  power.  The  heir-at-law  accepted 
the  estate  on  the  terms  of  the  entail,  which  were  these — that  the  fiar,  the  maker  of  the 
entail,  or  the  tenant  in  tail,  might  grant  deeds  of  locality,  but  then  he  must  grant  them 
in  conformity  with  the  rule  of  law,  and  therefore  he  must  grant  them  subject  to  reduc- 
tion ex  capite  lecti.  That  is  nothing  more  than  a  mode  of  putting  the  same  argument 
again  upon  the  ground  of  "faculty." 

But  then  the  appellants  complain  that  no  attention  was  paid  to  their  argument  in 
the  Court  below,  which  they  repeat  here  in  their  case  in  these  words : — "  The  appellants 
have  contended  that  even  in  the  case  of  one  who  is  substantially  fiar  and  owner  of  the 
estate  such  reserved  jwwers  may  be  validly  exercised  on  deathbed  in  a  question  with 
any  one  who  is  claiming  and  taking  benefit  under  the  deed  which  contains  the  power." 
The  answer  to  that  argument  is  just  what  has  been  already  stated ;  the  deed  contains 
no  power ;  [76]  and  if  you  call  this  a  condition  of  ownership,  it  is  a  condition  that  must 
be  complied  with  in  conformity  with  the  rule  of  law,  and  the  rule  of  law  renders  subject 
to  reduction  any  deed — even  if  executed  for  the  purj>ose  of  performing  that  function 
ex  capite  lecti.  There  is  no  exception,  unless  you  can  make  out  that  it  is  a  faculty 
granted  to  one  man  to  charge  the  estate  of  another.  That  is  not  the  case  of  the  present 
appellant. 

Then  the  appellants  contended  that  the  cases  of  Forbes  v.  Forbes  and  Pringle  v. 
Pringle  were  in  their  favour.  I  will  say  a  word  upon  those  cases,  because  they  have 
been  much  misapprehended.     The  case  of  Forbes  v,  Forbes  was  a  case  of  antenuptial 
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marriage-contract,  which,  heing  for  valuable  consideration,  bound  the  heir.  The  heir 
tried  to  avoid  it  bj  going  back  to  the  earlier  title  and  getting  investiture  under  the 
earlier  title.  But  the  House  of  Lords  held  that  the  marriage-contract  bound  the  estate, 
and  bound  the  heir,  and  that  the  faculty  to  grant  bonds  of  provision  was  a  faculty 
given  to  a  liferenter,  who  had  nothing  more  than  a  liferent,  and  therefore  the  bond,  if 
executed  upon  a  power  exercised  by  him  taking  effect  on  his  deathbed,  would  be  a 
power  over  the  inheritance,  which  was  limited  to  another  person.  It  was  a  pure 
faculty ;  and  on  that  ground  the  House  of  Lords,  setting  up  the  contract  as  against  the 
heir,  set  up  also  the  faculty,  and  held  that  it  was  not  reducible  as  being  ex  capite  leeti. 

The  case  of  Pringle  r.  Pringle  was  not  a  case  of  a  contract  for  valuable  consideration, 
but  it  was  a  case  of  homologation.  It  was  a  case  which  depended  upon  contract,  but 
not  a  contract  for  valuable  consideration ;  but  the  House  of  Lords  held  that  it  was  a 
contract  which  the  heir  had  assented  to,  had  homologated  and  confirmed,  and  therefore 
that  he  could  not  avoid  it  by  resorting  to  an  investiture  on  an  earlier  title.  And  on  the 
ground  of  the  heir's  homologation  and  confirmation  they  set  up  the  contract  and  arrived 
at  the  same  conclusion  which  had  been  previously  arrived  at  in  the  case  of  Forbes  v. 
Forbes.  Neither  of  these  cases  therefore  is  applicable  to  this  case  unless  you  can  displace 
the  observation  made  by  the  Lord  Ordinary  and  by  Lord  Curriehill,  which  is  perfectly 
correct,  that  this,  which  is  here  called  a  "  faculty,"  is  no  faculty  at  all — that  it  is  nothing 
more  than  a  reservation  of  the  ordinary yua  di»ponendi  which  is  incidental  to  ownership, 
and  which,  if  granted,  is  granted  in  respect  of  ownership,  not  in  respect  of  a  favour. 

But  it  is  said  that  here  the  widow  is  excluded  from  terce,  and  that  if  excluded  from 
terce  she  gives  up  the  terce  as  a  consideration  for  the  deed  of  locality.  My  Lords,  that 
proceeds  upon  a  misapprehension  of  the  whole  case,  because  the  widow's  exclusion  from 
terce  is  absolute  and  unconditional.  It  is  not  made  to  depend  on  her  getting  another 
provision ;  but  whether  what  is  called  the  power,  the  right  to  grant  a  deed  of  locality, 
was  exercised  or  not,  or  whether  a  bond  of  provision  was  given  or  not,  the  widow  would 
be  equally  excluded  from  terce. 

Then  comes  the  remaining  fallacy,  which  is,  that  the  deed  of  locality  was  given  in 
place  of  the  bond  of  provision.  The  answer  unfortunately  (and  I  regret  there  should 
be  such  an  answer)  is,  that  the  bond  of  provision,  which  was  dated  in  the  year  1860, 
was  superseded  or  evacuated,  in  effect  revoked  and  recalled,  by  the  operation  of  the 
deed  of  entail  of  1861.  And  the  deed  of  locality  was  not  attempted  to  be  made  until 
the  year  1863.  What,  therefore,  is  attempted  to  be  set  up  as  the  consideration  for  the 
deed  of  locality,  or  as  something  on  which  the  widow  may  fall  back  if  deprived  of  the 
deed  of  locality,  turns  out  to  have  been  evacuated  entirely  on  different  grounds,  and 
therefore  cannot  be  prayed  in  aid  of  the  inefficient  and  ineffectual  deed  of  locality. 

Now,  these  things  are  so  well  explained  in  the  very  excellent  judgment  given  by 
Lord  Curriehill,  that  I  should  have  thought  that  judgment  would  have  been  satisfactory 
to  every  Scotch  lawyer.  I  regret  this  appeal,  and  I  am  sorry  that  this  is  a  case  of  a 
widow,  but  I  am  glad  to  say  a  widow  by  no  means  destitute  of  a  living.  On  the  con- 
trary, I  believe  she  is  well  provided  for.  And  as  to  costs,  we  must  abide  by  the  ordinary 
rule.     The  appeal  must  be  dismissed,  and  dismissed  with  costs. 

Lord  Colonsay. — My  Lords,  I  have  really  nothing  to  add  to  the  observa-[77]-tions 
which  have  just  been  made  by  my  noble  and  learned  friend.  I  think  the  flaw  in  the 
whole  case  of  the  appellant  is  assuming  this  to  be  a  faculty,  which  it  is  not. 

Interlocutors  affirmed,  and  appeals  dismissed,  with  costs. 
Loch  &  Maclaurin,  Westminster  —  Hunter,   Blair,  &  Cowan,   W.S. — William 

Robertson,  Westminster — James  Dalqleish,  W.S. 
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No.  8.  VIII.  Macpherson  H.L.  77.     24  May  1870.    House  of  Lords. — Lord 

Chancellor  (Hatherley) ;  Lord  Colonsay ;  Lord  Cairns. 

John  Watt,  Junior,  Appellant. — Sir  J.  Karslakej  Q.O. —  Will. 

John  Comrib  Thomson,  Eespondent. — Sir  R  Palmer,  Q.O. 

John  Ligertwood  and  Another,  Eespondents. — Lord-Adv,  Young — 

J,  T,  Anderson, 

Reparation — Jvdge — Privilege  —  Sheriff —  Sheriff-clerk  —  Process  —  Redudion  —  Pre- 
liminary Defence, — In  an  action  of  reduction  of  a  process-caption  under  which  the 
pursuer  had  been  incarcerated  for  a  short  time  and  then  liberated,  and  of  damages 
against  a  Sheriff-substitute  on  the  ground  that  he  had  maliciously  granted  the  warrant, 
and  against  a  Sheriff-clerk  and  his  depute  on  the  ground  that  the  latter  had  acted 
recklessly  and  without  probable  cause  in  applying  for  it,  preliminary  defences  were 
lodged  against  satisfying  the  production.  Held  {affirming  judgment  of  the  Court  of 
Session)  (1)  that  on  the  averments  of  the  pursuer  the  acts  of  the  Sheriff  were  judicial 
acts,  and,  there  being  no  relevant  averment  of  malice,  did  not  infer  liability  on  his 
part  for  damages ;  (2)  that  the  Sheriff-clerks  were  bound  to  satisfy  production,  as 
their  office  was  not  judicial,  and  did  not  protect  them  from  liability  if  their  acts  were 
illegal. 

(In  the  Court  of  Session,  July  18,  1868,  ante,  vol.  vi.  p.  1112.) 

John  Watt  junior,  an  advocate  or  procurator  in  the  Sheriff-court  of  Aberdeenshire, 
raised  the  present  action  against  Mr.  Thomson,  the  Sheriff-substitute,  Mr.  Ligertwood, 
the  Sheriff-clerk,  and  Mr.  Daniel,  one  of  the  Sheriff-clerks-depute,  concluding  for  reduc- 
tion of  a  process-caption  on  which  the  pursuer  Watt  had  been  imprisoned,  and  for 
damages.  The  writs  called  for  were  in  the  following  terms  : — "  In  the  Sheriff-court  of 
Aberdeenshire,  Mrs.  Mouat  v.  Alexander  Mouat's  trustees. — The  clerk  complains  on 
John  Watt  junior,  advocate,  for  not  returning  the  above  process,  and  craves  caption  for 
recovery  thereof  in  common  form.  (Signed)  Wm.  Daniel,  S.C.D.,  Aberdeen,  9th  March 
1867."  "-Eb  die, — Grants  warrant  to  officers  of  Court,  and  their  assistants,  to  search 
for,  seize,  and  apprehend  the  person  of  the  said  John  Watt  junior,  and  commit  him 
prisoner  to  the  gaol  of  Aberdeen,  therein  to  be  detained  till  he  return  the  above  process, 
or  till  he  be  otherwise  liberated  in  due  course  of  law.  (Signed)  John  Comrie 
Thomson." 

The  grounds  of  action,  as  set  forth  in  the  condescendence,  are  stated  by  the  Lord 
Chancellor. 

The  following  preliminary  defences  were  lodged : — 

For  Mr.  Thomson — (1)  The  statements  made  by  the  pursuer  are  not  relevant  or 
sufficient  to  support  the  conclusions  of  the  action  as  against  the  present  defender. 
(2)  The  defender  cannot  be  called  upon  to  satisfy  the  production,  he  having  no  right  and 
no  interest  in  the  writings  called  for.  (3)  The  defender's  whole  actions  having  been 
judicial,  and  in  discharge  of  his  duty  as  Sheriff-substitute  of  Aberdeen,  he  is  not 
responsible,  even  although  it  should  be  found  that  the  apprehension  of  the  pursuer  was 
wrongful. 

For  Ligertwood  and  Daniel — (1)  The  defenders  having  no  right  or  interest  in  the 
documents  called  for,  and  sought  to  be  reduced,  are  not  bound  to  satisfy  the  production. 
(2)  The  pursuer's  averments  are  not  relevant  or  sufficient  in  law  to  support  the  conclu- 
sions of  the  action. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Having  heard  counsel 
for  the  parties  on  the  preliminary  defences,  and  considered  [78]  ^^^  process.  Finds  that 
the  pursuer  having  been  liberated  from  imprisonment  under  the  process-caption,  which 
is  sought  to  be  reduced,  the  reductive  conclusions  of  the  action  cannot,  in  the  circum- 
stances set  forth  by  the  pursuer,  be  maintained  against  the  defenders  separately  from 
the  conclusion  for  damages :  Finds  that  the  acts  for  which  damages  are  claimed  were, 
in  so  far  as  the  defender  John  Comrie  Thomson  is  concerned,  judicial  acts,  not  incom 
petent  nor  in  excess  of  jurisdiction,  and,  in  so  far  as  the  defender  William  Daniel  is 
concerned,  were  performed  by  him  in  the  discharge  of  his  duties  as  Sheriff-clerk-depute, 
and  are  averred  by  the  pursuer  to  have  been  performed  by  direction  of  the  said  John 
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Comrie  Thomson,  as  Sheriff-substitute :  And  finds  that  an  action  of  damages  for  such 
acts  so  performed  by  the  said  Sheriif-substitute  and  Sheriff-clerk-depute  is  not  maintain- 
able against  any  of  the  defenders :  Therefore  dismisses  the  action,  and  decerns :  Finds 
the  defenders  entitled  to  expenses,"  &c. 

The  pursuer  having  reclaimed,  the  Second  Division,  on  28th  February  1868,  pro- 
nounced this  interlocutor : — "  Adhere  to  the  interlocutor  complained  of  in  so  far  as  it 
finds  the  acts  for  which  damages  are  claimed  were,  in  so  far  as  the  defender  John 
Comrie  Thomson  is  concerned,  judicial  acts  not  incompetent  nor  in  excess  of  jurisdic- 
tion :  Sustain  the  preliminary  defences  stated  for  him,  and  dismiss  the  action,  so  far  as 
directed  against  him :  Recall  the  said  interlocutor  in  so  far  as  regards  the  other 
defenders :  Repel  the  first  plea  in  law  stated  for  them,  and  remit  to  the  Lord  Ordinary 
to  proceed  with  the  cause  as  between  the  pursuer  and  the  said  defenders,  John 
Ugeitwood  and  William  Daniel." 

Lord  Chancellor. — My  Lords,  the  appeal  of  Watt  c.  Thomson  and  Others  is  an 
appeal  from  an  order  of  the  Lord  Ordinary,  in  so  far  as  it  affects  the  case  of  Mr.  Thomson, 
which  order  (in  respect  of  Mr.  Thomson),  has  been  affirmed  by  the  Inner-House.  The 
appellant  has  brought  this  action  of  reduction  to  reduce  a  proceeding  called  a  process- 
caption,  under  which  he  was  arrested  and  imprisoned,  and  also  to  obtain  damages  against 
^Ir.  Thomson,  the  Sheriir-substitute,  in  respect  of  his  conduct  in  relation  t«D  the  issuing 
of  the  process-caption,  which  was  issued  under  his  authority. 

The  narrative  which  the  pursuer  gives  is  a  very  singular  one.  That  narrative  is 
this :  That  he  was  proceeding  as  procurator  on  behalf  of  a  Mrs.  Jane  Mackie  or  Mouat 
to  obtain  an  interim  interdict  to  prevent  one  Alexander  Edmond  from  advertising  for 
sale  certain  property  of  hers,  consisting  of  bathing  houses  and  a  bathing  establishment 
on  the  sea-beach  at  Aberdeen ;  and  he  tells  us  that  Mr.  Kdniond,  the  person  who  was 
about  to  sell  this  property,  had  taken  the  precaution,  through  the  medium  of  a  Mr. 
Duncan,  of  entering  a  caveat  against  any  such  interim  interdict  being  issued  by  the 
Sheriff.  Then,  he  says,  that  finding  this  to  be  the  case,  he  attended  on  the  19th  March 
at  the  Sheriff-clerk's  office,  and  there  he  (the  pursuer)  met  Mr.  Duncjan  in  the  oflfice,  and 
that  Mr.  Duncan  requested  a  sight  of  the  petition,  the  petition  being  a  petition  for  an 
interim  interdict.  Mr.  Duncan  would  have  been  entitled  to  have  had  notice  given  him 
of  any  such  petition,  and  in  the  meantime  to  see  any  such  |)etition,  in  order  that  he 
might  resist  any  order  being  made  thereon.  Accordingly,  the  pursuer  tells  us  in  the 
second  condescendence  that  the  petition  was  handed  to  Mr.  Duncan,  at  his  request,  by 
the  pursuer,  and  was  read  over  by  him ;  and  then  Mr.  Duncan  and  the  pursuer  (these 
are  the  two  litigants — having  become  litigants  by  Mr.  Duncan  resisting  the  interim 
interdict,  and  the  pursuer  asking  for  it)  went  into  an  adjoining  apartment,  in  which  was 
the  Sheriff-substitute,  and  they  were  accompanied  by  the  Sheriff-clerk-depute,  Mr.  Daniel, 
who  is  one  of  the  defenders  also  in  the  action.  Then  the  condescendence  proceeds  to 
tell  us  that  Mr.  Daniel  immediately  left  the  room,  and  did  not  return  so  long  as  the 
pursuer  remained  in  it.  However,  the  Court  was  certainly  duly  constituted,  as  the 
Judges  of  the  Court  of  Session  have  deter-[79]-mined,  and  the  process  was  before  them. 
There  was  an  application  on  the  part  of  the  pursuer  in  the  present  action  for  an  interim 
interdict.  His  opponent  was  then  present,  and  had  seen  and  perused  the  document  in 
question  in  this  case,  namely,  the  petition  for  the  interim  interdict.  And  the  Sheriif- 
substitute  had  his  clerk  there  in  his  presence,  though  he  does  not  seem  to  have  remained 
all  the  time  in  the  room  while  the  matter  was  being  discussed.  That  being  so,  it  is  said 
in  the  second  condescendence  that  the  defender,  the  Sheriff-substitute,  perused  the 
petition,  and  having  heard  the  parties'  procurators,  stated  that  he  would  not  grant  the 
interim  interdict.     It  appears,  therefore,  that  he  heard  them  and  gave  judgment. 

One  question,  which  has  been  argued  at  some  length  here,  and  also  in  the  Court 
Ijelow,  was  this,  whether  or  not  this  constitutes  a  proccKs?  I  confess  I  cannot 
comprehend  what  a  process  is  if  it  be  not  the  hearing  by  the  Judge  of  the  party  who 
makes  his  application  for  an  interim  interdict,  in  the  presence  of  any  party  who  has 
a  right  to  resist  the  application,  and  doeij  resist  it,  and  the  decision  of  the  Judge  when 
he  has  heard  both  the  parties. 

That  being  so,  the  pursuer  proceeds  to  tell  us  in  the  third  condescendence,  "  The 
pursuer  thereupon  intimated  that  he  withdrew  the  petition,  and  would  not  further 
insist  thereon,  and  he  withdrew  the  same  accordingly."  I  apprehend  that  that  does 
not  mean  he  withdrew  this  process  because  after  he  has  been  heard  and  been  defeated 
he  does  what  is  called  "  withdraw  "  the  petition.     I  take  it  that  it  was  not  competent 
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to  him  so  to  withdraw  it,  at  all  eyents  as  to  make  it  less  of  a  process,  or  less  of  a  matter 
which  had  beea  heard  and  had  been  determined,  and  as  to  which  he  would  have  a 
right,  on  any  occasion  when  he  thought  fit,  to  say  that  the  matter  had  been  duly  heard 
by  a  Court  of  competent  jurisdiction.  And  although  as  regards  this  particular  matter 
of  the  interim  interdict,  it  wad  a  matter,  no  doubt,  only  of  passing  interest  to  both 
parties,  because  it  would  have  fulfilled  its  office  in  a  very  short  time,  still  it  was  matter 
which  (whatever  may  have  been  the  amount  of  its  importance)  had  been  regularly 
heard  and  judicially  determined. 

Then  he  says, — "!N"o  deliverance  had  been  written  on  the  petition,  and  no  pro- 
ceedings of  any  kind  had  taken  place  thereon.''  That  is  not  altogether  consistent  with 
his  saying  in  the  second  condescendence  that  it  had  been  heard  and  decided.  And 
then  he  says, — "  And  the  pursuer,  as  agent  for  the  petitioner,  had  right  to  withdraw 
the  petition  at  pleasure."  Then  he  tells  us  what  afterwards  took  place: — "The 
pursuer  then  lifted  the  petition  from  the  table  on  which  it  'had  been  laid  by  the 
Sheriff  after  he  had  perused  it."  The  Sheriff  had  made  his  order  upon  it,  or  rather  he 
had  refused  to  make  an  order  upon  it — and  then  the  pursuer  lifted  it  from  the  table — 
and  on  the  Sherifi^-substitute,  at  the  instigation  of  Mr.  Duncan  (that  is  the  opponent), 
"asking  him  to  returft  the  petition  for  the  purpose  of  having  a  warrant  of  service 
written  on  it,  the  pursuer,  as  such  a  proceeding  was  useless  to  his  client  without  an 
interim  interdict,  did  not  hand  it  to  the  clerk,  but  took  it  away,  having  thereupon  left 
the  room  with  it  in  his  possession." 

Now,  in  other  words,  it  comes  to  this,  if  we  take  away  the  expression  "  instigation  " 
(which,  I  suppose,  is  a  word  of  evil  import),  it  comes  merely  to  this,  that  the  person  in 
whose  favour  the  case  had  been  decided,  and  who  saw  the  petition  in  the  hands  of  the 
Sheriflf  (who  was  the  Judge),  was  desirous  that  it  should  be  in  the  proper  custody — 
which,  I  apprehend,  would  be  that  of  the  Sheriff-clerk  in  such  a  case — he  was  desirous 
that  it  should  be  in  the  custody  of  the  Sheriff-clerk,  and  he  asked  the  Sheriff-substitute 
to  direct  that  the  pursuer  should  deliver  it  to  that  proper  custodier ;  and  accordingly 
the  Sheriff,  at  the  request  of  the  other  litigant,  did  ask  the  pursuer  to  return  the 
petition  to  the  clerk,  which  request  of  the  Sheriff  the  pursuer  wholly  disobeyed,  and  in 
spite  of  the  request  took  it  away,  and  left  the  room  with  it  in  his  possession. 

I  can  have  no  hesitation,  my  Lords,  in  saying  that  it  appears  to  me  that  the 
Sheriff,  in  directing  that  document  to  be  returned,  was  acting  judicially,  and  in  the 
course  of  the  discharge  of  his  proper  functions ;  and  that  the  pursuer,  in  so  taking  it 
away,  after  being  directed  to  deliver  it  to  the  proper  person,  was  guilty  of  a  clear 
contempt  of  the  Court. 

[80]  ^  ^^^  ^0^  E^  ^^  detail  through  all  the  other  statements  which  are  averred  in 
these  condescendences,  with  the  exception  of  two  or  three  which  immediately  follow, 
because  a  new  case  is  alleged  in  what  immediately  follows, — namely,  in  the  fourth 
condescendence, — that  is,  a  case  of  malice  against  Mr.  Thomson,  the  Sheriff-substitute, 
when  he  was,  whether  rightly  or  wrongly,  exercising  his  jurisdiction  in  the  matter. 
It  states  the  matter  thus: — The  Sher^-substitute,  Thomson,  "took  offence  at  the 
pursuer  for  not  handing  the  petition  to  the  clerk  for  the  purpose  foresaid,  and,  actuated 
by  malice  and  ill-will  towards  the  pursuer,  and  with  the  design  of  injuring  the  pursuer 
in  his  feelings,  credit,  and  reputation,  resolved  illegally  to  effect  his  purpose,  by  having 
him  apprehended  on  a  process-caption.  With  this  view  the  defender,  the  said  John 
Comrie  Thomson,  actuated  as  aforesaid,  wrongfully,  illegally,  maliciously,  and  without 
probable  cause,  instructed  the  said  William  Daniel,  as  Sheriff-clerk-depute  foresaid,  to 
obtain  and  execute  a  process-caption  against  the  pursuer  for  the  recovery  of  the  foresaid 
petition.  The  said  William  Daniel,  in  compliance  with  the  instnictions  thus  wrong- 
fully given,  wrongfully  and  illegally  caused  an  application  or  complaint  for  a  process- 
caption  to  be  prepared,  which  he  signed  and  handed  to  the  said  John  Comrie 
Thomson."  The  said  application  or  complaint  is  in  the  following  terms  : — "The  clerk 
complains  on  John  Watt  junior,  advocate  in  Aberdeen,  for  not  returning  the  above 
process,  and  craves  caption  for  recovery  thereof  in  common  form." 

Then  it  is  important  to  take  the  next  condescendence  in  connection  with  this.  The 
fifth  condescendence  says: — "The  said  complaint  was  so  handed  to  the  said  John 
Comrie  Thomson  within  a  few  minutes  after  the  defender  had  left  the  room  (as 
mentioned  in  article  3  hereof)  with  the  petition  in  his  possession ;  and  the  said  John 
Comrie  Thomson  immediately,  in  the  absence  of  the  pursuer,  who  was  ignorant  of  any 
such  application  having  been  made,  or  intended  to  be  made^  and  in  the  knowledge  that 
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no  intimation  or  notice  of  any  kind  had  been  given  to  the  pursuer  of  an  intention  to 
present  the  said  complaint,  or  of  what  was  craved,  and  without  directing  any  such 
intimation  or  notice  to  be  given  to  the  pursuer,  subscribed  a  warrant  of  imprisonment, 
or  process-caption,  for  the  pursuer's  apprehension  and  imprisonment  in  the  following 
terms : — *  Eo  die — Grants  warrant  to  officers  of  Court  and  their  assistants  to  search  for, 
seize,  and  apprehend  the  person  of  the  said  John  Watt  junior,  and  commit  him 
prisoner  to  the  gaol  of  Aberdeen,  therein  to  be  detained  till  he  return  the  above 
process,  or  till  he  be  otherwise  liberated  in  due  course  of  law.' " 

Now,  really,  these  fourth  and  fifth  condescendences  contain  the  substance  of  the 
whole  matter ;  and  the  question  is,  whether  or  not  in  this  case  the  matter  is  brought 
within  the  case  of  Hamilton  v,  Anderson,*  which  very  strongly  resembles  this  case  in 
many  particulars,  and  whether  or  not  the  learned  Judges  in  the  Court  below  are  right 
in  deciding  that  here  the  Sheriff  was  acting  in  the  discharge  of  his  judicial  duty,  and 
that  there  is  not  charged  against  him  by  way  of  misconduct  in  the  course  of  his  judicial 
duty  any  such  malice  as  would  authorise  the  Court  to  come  to  any  conclusion  against 
the  Sheriff  finding  him,  in  case  they  should  consider  the  process  itself  to  be  in*egular, 
to  have  been  guilty,' although  acting  in  his  judicial  capacity,  of  acting  with  malice  in 
such  a  manner  as  to  take  hun  out  of  that  protection  which  would  otherwise  be  afforded 
him  as  a  judge  in  the  exercise  of  his  judicial  duty  ? 

Now,  in  the  case  of  Hamilton  v.  Anderson,  there  was  a  charge  of  malice,  as  there 
is  in  this  case  a  charge  of  malice ;  but  what  was  thought  by  this  House  in  the  case  of 
Hamilton  v,  Anderson  was,  that  it  is  not  sufficient  to  have  simply  malice  charged  with- 
out any  averment  or  description  whatever,  to  shew  what  it  is  that  is  meant  by  the 
assertion  of  malice,  or,  as  far  as  anything  appears  upon  the  face  of  the  proceedings,  to  have 
only  a  certain  malice  charged  by  the  averment  of  the  fact  that  an  order  has  been  made, 
and  that  the  party  has  suffered  inconvenience  and  damage  from  that  order.  There 
must  be  something  more  definite  than  the  mere  circumstance  that  you  have  been 
caused  to  be  ari'ested  as  [81]  you  say  illegally,  that  is  to  say  irregularly,  for  that  is  all 
that  it  comes  to.  You  have  been  arrested  by  an  irregular  course  of  process,  and  you 
assert  nothing  else  in  the  shape  of  malice  beyond  the  mere  fact  that  you  have  been  so 
arrested  unduly  and  irregularly.  These  two  condescendences  contain  in  reality  and  in 
substance  nothing  more  than  this.  The  only  suggestion  of  malice  is,  that  Mr.  Thomson 
was  offended  with  the  pursuer  for  not  handing  the  petition  to  the  clerk  as  ordered. 
Xo  doubt  that  might  seem  very  wrong  and  improper,  and  I  suppose  he  would  desire  to 
lead  us  by  that  assertion  to  this  conclusion,  that  Mr.  Thomson,  the  Sheriff-substitute, 
without  cause  of  any  description,  chose  to  take  offence  at  the  pursuer's  conduct,  and 
maliciously  to  revenge  himself  upon  the  pursuer  for  conduct  which  had  offended  him, 
without  any  other  assignable  cause  or  reason  for  his  coming  to  such  a  concliision  as  he 
came  to,  namely,  that  it  was  proper  to  issue  a  process-caption.  But,  on  the  other  hand, 
if  you  take  this  view,  that  the  pursuer's  conduct  was  as  the  Court  below  held,  and  as  I 
myself  must  distinctly  conclude,  most  unjustifiable,  and  that  he  was  guilty  of  very 
gross  contempt  of  Court  in  removing  that  which  he  was  bound  not  to  remove,  and  in 
subsequently  walking  away  with  the  petition  when  he  was  ordered  by  the  person  who 
had  authority  to  order  him  to  return  it,  then  the  offence  that  the  Judge  takes  at  such 
conduct  was  a  very  just  offence,  and  was  simply  such  offence  as  every  Judge  in  the 
discharge  of  his  duty  to  the  public  ought  to  take  at  an  irregularity  committed  in  the 
face  of  the  Court ;  and  when  the  malice  which  is  said  to  arise  in  the  mind  of  the  Judge 
is  simply  coupled  with  this  allegation  of  offence  at  the  conduct  of  the  pursuer,  the 
malice  is  simply  reduced  to  this,  that  the  Judge,  acting  judicially — coming  to  the 
conclusion  that  a  very  gross  contempt  of  Court  had  been  committed  in  his  presence, 
and  being  justly  offended  at  that  act — took  this  mode  of  punishing  the  offence,  which 
the  pursuer  avows  to  be  an  irregular  mo4le. 

Now,  if  this  charge  of  malice  is  simply  reduced  to  such  a  position  as  I  have  now 
endeavoured  to  describe,  then  the  case  comes  distinctly  within  Hamilton  v,  Anderson, 
and  the  charge  of  malice  so  made  will  not  at  all  affect  the  course  which  the  Court 
ought  to  take  with  reference  to  the  protection  of  a  Judge  simply  exercising  his  judicial 
fmictions.  That  the  proceeding  that  he  took,  namely,  as  is  averred,  of  instructing 
his  clerk  to  make  an  application  for  the  process-caption,  is  one  that  was  done  also  in 
his  judicial  capacity,  is  quite  clear,  because  it  is  stated  that  all  this  took  place — the 

*  June  18,  1868,  3  Macq.  363  (18  D.  1003). 

8.E.B.  MACPHERSON— VOL.  YUU  3* 


74  WATT  V.  THOMSON,  ETC.  [1870]     VHI.  MAOPHBESON  H.L.  82. 

instruction  was  given,  and  the  complaint  itself  was  handed  in  to  the  Sheriff,  who 
gave  the  instructions,  as  is  averred,  within  a  few  minutes  after  the  defender  left 
the  room.  It  was  clearly,  therefore,  all  part  of  one  and  the  same  judicial  transaction. 
The  Court  had  not  risen,  the  Court  was  still  sitting — the  pursuer  had  left  the  room, 
but  the  Court  was  still  sitting — and  the  Court  conceived  that  the  most  proper  way 
to  repossess  its  officer  of  the  document  which  had  been  abstracted  was  to  take  the 
course  which  was  here  suggested.  Having  had  an  application  made  to  him  for  a 
process-caption,  and  that  being  handed  to  him,  the  Sheriff  judicially  signed  that 
document;  and  accordingly,  upon  that  application  being  made  to  him,  and  that 
document  being  so  signed,  it  was  placed  in  the  hands  of  those  who  afterwards 
executed  it;  of  which  execution  and  arrest  the  pursuer  complains.  There  seems, 
therefore,  to  be  nothing  whatever  in  this  case  distinguishing  it  from  the  case  of 
Hamilton  i\  Anderson. 

I  do  not  read  the  subsequent  passages  from  the  condescendences,  because  I  can 
state  them  easily  without  reading  them.  They  only  amount  to  this,  that  intimation 
ought  to  have  been  given  before  such  a  proceeding  as  this,  of  process-caption,  was 
resorted  to,  the  process-caption  being  a  mode  of  obtaining  pos'session  of  a  record 
which  has  been  improperly  detained.  The  usual  course  seems  to  be  this,  according 
to  the  statements  made  in  the  condescendence,  that  any  person  desiring  to  have  a 
record  from  the  hand  of  the  proper  custodier — the  Sheriflf-clerk — applies  for  it,  and 
hands  in  his  receipt  in  return  for  it.  If  it  is  afterwards  required  again  by  the 
Sheriff-clerk,  the  Sheriff-clerk  sends  him  an  intimation  or  notice  that  he  desires  to 
have  it;  and  if  it  has  been  wrongly  or  improperly  detained,  he  will  probably  send 
at  the  same  time,  or  afterwards,  a  [82]  notice,  saying  that  if  it  is  not  delivered  within 
such  a  time  as  he  specifies  in  his  notice  a  process-caption  ivill  be  issued,  and  that 
without  such  an  intimation  having  been  given  a  process-caption  should  not  be 
issued.  That  being  the  averment,  it  is  further  averred  that  the  Sheriffnsubstitute 
well  knew  that  no  such  intimation  had  been  given;  and  then  we  were  referred, 
both  by  Sir  John  Karslake  and  by  Mr.  Wills,  who  followed  him,  to  a  passage  in 
Ix)rd  Cowan's  judgment,  upon  which  they  very  strongly  relied,  in  which  the  learned 
Judge  seems  to  have  said  that  had  it  been  made  to  appear  that  the  Sheriff-substitute 
was  aware  of  the  fact  of  an  intimation  not  having  been  given,  and  therefore  the 
application  for  the  process  not  being  regular,  it  might  have  made  a  difference  in  the 
case.  It  was  said,  and  so  far  said  with  justice,  that  if  the  averments  are  very  carefully 
looked  into  you  do  find  an  averment  that  an  intimation  was  not  given ;  and  you  do 
find  an  averment  that  the  Sheriff-substitute  was  aware  of  the  facts  stated  in  the 
preceding  condescendence,  that  being  one  of  the  facts  so  stated,  and  that,  therefore, 
he  was  in  the  position  in  which  Lord  Cowan  said  that,  if  he  had  been  placed,  it 
might  have  made  a  difference  in  his  opinion.  I  wish  to  assign  every  possible  weight 
to  that  learned  Judge's  opinion ;  but  whatever  weight  we  may  assign  to  it,  it  appears 
to  me  that  there  is  nothing  in  this  circumstance  to  make  this  case  different  in  any 
way  from  Hamilton  v,  Anderson.  If  it  be  possible  that  the  Sheriff-substitute  may 
be  wrong  (I  do  not  wish  to  express  an  opinion  upon  that  part  of  the  case  any  more 
than  the  learned  Judges  did  in  the  Court  below)  in  directing  this  process  to  be  served 
under  the  circumstances  here  stated,  without  this  intimation  having  been  given,  it 
appears  to  me  to  make  no  difference  in  the  case,  provided  he  did  what  he  did  in  his 
judicial  capacity,  as  it  seems  plain  to  me  that  he  did.  Seeing  before  his  own  eyes 
a  great  wrong  committed,  he  did  not  take  the  course  that  he  might  have  taken,  of 
immediately  committing  the  pursuer  on  the  spot — but  within  a  few  minutes  of  the 
person  having  unlawfully  abstracted  this  document,  he  took  judicial  proceedings  to 
have  it  recovered — he  sitting  there  judicially,  and  before  the  judicial  sitting  was 
over.  And  whether  the  Avliole  proceeding  was  right  or  wrong,  I  apprehend,  makes 
no  difference  whatever  to  the  position  of  the  Sheriff.  If  it  was  right,  of  course  he 
was  fully  justified;  if  it  was  wrong,  the  proper  course  w^as  to  appeal  from  the 
order,  and  obtain  a  reversal  of  the  order.  Supposing  the  order  had  been  reversed, 
would  the  Sheriff  have  been  answerable?  Clearly  not.  If  the  Sheriff  was  not 
answerable,  you  get  this  consequence  following  from  it,  namely,  that  whatever  the 
result  of  the  process  of  reduction,  he  is  not  the  custodier  of  the  document,  and  he 
has  no  interest  in  the  document ;  it  is  a  matter  of  entire  indifference  to  him  whether 
it  stands  or  whether  it  is  reduced.  If  it  be  reduced  he  will  not  be  liable  in  the  other 
part  of  the  action  which  seeks  damages.     If  it  stand,  of  course  there  is  an  end  of 
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the  case.  Therefore,  taking  the  case  either  the  one  way  or  the  other,  the  Sheriff 
has  DO  interest  whatever  in  the  proceeding  that  has  taken  place. 

I  think,  therefore,  my  Lords,  as  regards  this  case  of  Watt  v,  Thomson,  the  House 
will  probably  come  to  the  conclusion  that  it  will  be  right  that  the  interlocutors  com- 
plained of,  so  far  as  they  are  complained  of  (and  both  of  them  are  complained  of  in 
iota  in  this  proceeding),  should  be  affirmed,  and  that  the  appeal  should  be  dismissed, 
and  dismissed  with  costs. 

As  regards  the  position  of  the  other  two  defenders,  it  appears  to  me,  I  confess, 
my  Lords,  though  I  very  much  regret  it,  that  we  are  under  the  necessity  of  holding 
our  hands.  And  what  is  disclosed  on  the  face  of  the  condescendences  entitles  me 
to  say  that  I  regret  it,  because  one  would  willingly  have  had  the  case  brought  to 
an  early  conclusion.  The  two  other  defenders  are  Mr.  Daniel,  who  is  called  the 
Sheriff-clerk-depute,  and  Mr.  Ligertwood,  who  is  the  Sheriff-clerk,  The  case  against 
them  stands  thus,  according  to  the  condescendence : — There  is  no  malice  averred  against 
either  Mr.  Ligertwood  or  Mr.  Daniel,  and  the  course  of  the  proceeding  was  this : — 
That  the  Sheriff-substitute,  Mr.  Thomson,  instructed  Mr.  Daniel,  the  Sheriff-clerk- 
depute,  as  the  condescendences  say,  to  make  an  application  upon  which  this 
process-caption  was  issued.  Then  the  process-caption  itself  is  in  dispute ;  and  it 
eannot  be  said,  as  in  the  case  of  Mr.  [83]  Thomson,  that  it  is  a  matter  of  indifference 
to  these  defenders  whether  or  not  it  will  be  set  aside  or  maintained,  because  I 
apprehend  it  is  clear,  that  if  it  were  to  be  set  aside,  they  would  not  find  themselves 
in  the  position  in  which  Mr.  Thomson  found  himself,  namely,  in  the  position  of  a 
Judge  exercising  his  judicial  duty,  and  in  the  course  of  his  judicial  duty  directing 
that  which  he  thought  right  and  just  to  be  done,  and  which  was  to  be  dealt  with 
on  appeal,  and  as  to  which,  as  regarding  him  personally,  he  had  no  other  interest. 
I  apprehend  that  when  parties  who  apply  for  process  and  execute  process,  which 
results  in  the  arrest  of  the  persons  against  whom  the  process  was  issued,  are  sued 
in  respect  of  such  process,  their  only  defence  is  the  order  and  direction  under  which 
they  acted,  and  if  that  order  and  direction  fail, — that  is  to  say,  if  that  order  be 
reversed  on  appeal,  or  if  by  action  it  be  reduced — I  use  the  expression  "  appeal "  as 
being  the  more  common  phrase  in  this  country  (it  seems  that  a  similar  order  is 
obtained  in  Scotland,  which  is  called  by  the  name  of  reduction) — if  that  document 
be  out  of  the  way,  then  the  persons  who  have  acted  under  that  document  have  no 
longer  anything  upon  which  they  can  rely  for  their  defence.  Therefore  it  is  all- 
important  that  it  should  be  established  that  that  which  has  been  done  has  been 
regularly  and  properly  done.  It  is  not  enough  to  say  that  it  is  done  judiciojly,  and 
that  it  is  immaterial,  so  long  as  it  is  done  judicially,  whether  it  be  regular  or  not, 
because  if  it  fails  under  any  circumstance,  they  may  (it  is  unnecessary  to  say  more 
than  that  they  may)  be  made  liable  in  damage. 

Now,  in  this  case  we  are  not  in  a  position  in  which  we  can  see  as  clearly  as  in 
the  case  of  the  action  of  reduction  against  Mr.  Thomson,  that  in  no  possible  state 
of  circumstances  can  the  defenders  be  made  answerable  in  a  subsequent  proceeding. 
They  make  out  a  very  good  case,  and  I  am  as  far  as  the  learned  Judges  in  the 
Court  below  were  from  expressing  any  opinion  adverse  to  the  case  of  Messrs.  Daniel 
and  Ligertwood.  But,  on  the  other  hand,  it  is  impossible,  or  at  all  events  it  is  hardly 
right,  at  this  stage  of  the  cause,  to  say  that  the  whole  proceeding  should  be  arrested 
on  those  grounds  which  led  this  House  in  the  case  of  Hamilton  v,  Anderson  to  arrest 
the  proceeding,  in  order  to  save  useless  litigation  and  expense.  The  case  of  Hamilton 
p.  Anderson,  at  all  events,  furnishes  no  authority  to  the  contrary;  and  I  apprehend 
that  in  this  case,  where  the  result  of  the  action  may,  in  circumstances  which  may 
possibly  arise  according  to  the  condescendences  which  are  here  set  forth,  and  upon 
which  alone  you  can  proceed,  be  such  as  to  create  a  liability  on  the  part  of  the 
defenders,  it  is  not  now  proper  or  right  that  we  should  take  upon  ourselves  to  decide 
upon  the  merits  of  the  case  at  this  stage  of  the  inquiry,  before  the  record  has  been 
eloged,  and  before  the  parties  have  proceeded  to  the  proof  in  the  case;  because  the 
difficulty  which  will  arise  is  this, — if  we  so  decide  in  this  case,  undoubtedly,  it  would 
he  an  important  precedent,  as  Hamilton  v.  Anderson  has  furnished  a  very  useful 
precedent  in  this  case;  but  that  would  form  a  precedent  for  attempts  being  made, 
in  almost  every  description  of  case,  to  raise  prematurely  an  issue,  and  to  have  it 
not  finally  determined  in  the  cause,  but  to  bring  it  to  a  hearing  and  obtain  a  determina- 
tion upon  it  without  a  due  investigation  of  the  case,  and  a  due  administration  of 
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justice  as  between  the  parties.  The  courts  of  law  in  Scotland  have  held  that  this 
case  had  not  come  to  the  stage  to  which  it  should  be  conducted  before  judgment 
can  be  arrived  at  upon,  the  matter  between  the  parties.  I  think,  my  Lords,  the 
plain  point  of  difference  between  this  case  of  Ligertwood  and  Daniel  and  the  case 
of  Thomson  is  this  : — those  two  defenders  had  no  judicial  functions  to  perform.  Their 
functions,  whatever  they  were,  were  simply  ministerial.  Those  ministerial  functions 
depended  upon  the  validity  of  the  authority  under  which  they  acted;  and  if  the 
validity  of  that  authority  should  fail  them,  they  may  be  subject  to  the  consequences 
of  their  actions,  however  well  intentioned  they  may  have  been  in  their  proceedings, 
and  however  free  from  the  malice  charged  against  iJiem.  It  appears  to  me,  therefore, 
my  Lords,  that  we  are  under  the  necessity,  though  in  many  respects  I  regret  it,  of 
holding  our  hands,  and  staying  our  judgment  as  to  what  may  be  the  ultimate  result 
of  the  proceedings  against  Mr.  Ligertwood  and  Mr.  Daniel,  and  we  are  compelled, 
therefore,  to  dismiss  the  appeal;  and  dismissing  the  appeal,  it  is  right  to  dismiss 
it  with  costs. 

[84]  Lord  Colonsat. — My  Lords,  the  first  case  is  that  of  Mr.  Thomson,  and  it 
appears  to  me  that  the  judgment  of  the  Court  below  in  the  case  of  Mr.  Thomson 
is  well  founded.  I  think  it  quite  clear  that  in  this  matter  Mr.  Thomson  was 
acting  judicially.  I  cannot  entertain  the  opinion  that  there  was  no  depending 
process,  in  the  sense  in  which  that  term  is  intended  to  be  imderstood  on  the  record. 
The  parties  were  at  issue  as  to  whether  there  should  or  should  not  be  an  interim 
interdict  granted.  That  issue  was  raised  in  this  way.  The  appellant  had  presented 
a  petition  asking  for  an  interdict.  The  solicitor  for  the  other  party,  Mr.  Duncan,  had 
lodged  a  caveat^  which  was  a  notice  that,  in  the  event  of  a  petition  being  presented 
asking  for  an  interdict,  he  desired  to  be  heard  before  any  such  interdict  was  granted. 
The  petition  was  presented.  Mr.  Duncan  got  notice  to  attend,  and  he  did  attend  for 
the  purpose  of  opposing  the  prayer  of  the  petition. 

Now,  I  see  it  stated  in  the  case  of  the  appellant  that  Mr.  Duncan  was  heard  on 
his  caveat  I  do  not  know  exactly  what  that  expression  is  intended  to  convey ;  but 
certainly  he  was  not  heard  upon  the  question  whether  the  caveat  was  right  or  not ; 
but  only  as  to  whether  the  prayer  of  the  petition  should  be  granted.  There  might 
have  been  a  question  raised  as  to  the  caveat^  whether  it  had  been  duly  lodged,  and 
so  forth;  but  the  question  that  was  raised  was  upon  the  petition,  and  accordingly 
Mr.  Duncan,  the  solicitor  on  one  side,  and  Mr.  Watt  on  the  other,  in  presence  of  the 
Sheriff,  and  the  Sheriff-clerk  who  attended  the  Sheriff,  were  heard.  Heard  upon 
what  ?  -Not  upon  the  right  to  maintain  the  caveat,  but  upon  the  merits  of  the  petition, 
as  far  as  the  application  for  an  interdict  went.  Surely  that  was  a  depending  process 
as  much  as  anything  could  be  in  the  sense  in  which  you  have  to  consider  it  here. 
"  Depending  process  "  or  "  depending  action  "  are  phrases  used  in  different  senses  with 
reference  to  different  Courts  and  different  proceedings.  Mr.  Wills  in  his  argument 
said  that  a  process  is  not  a  depending  process  in  the  Court  of  Session  till  after  certain 
steps  have  been  taken  in  the  Court  of  Session;  but  I  do  not  so  understand  it.  A 
summons  executed  without  ever  having  been  brought  into  Court  at  all  is  a  depending 
process,  on  which  diligence  may  proceed.  It  is  dependent  ujwn  circumstances.  Now, 
here,  when  there  is  a  great  contention  between  the  parties,  each  appearing  by  his  pro- 
curator, debating  the  point,  and  the  Sheriff  ultimately  deciding  it,  I  cannot  doubt  that 
it  is  to  be  regarded  as  a  depending  process.  Then  in  hearing  and  disposing  of  the  case 
Mr.  Thomson  was  acting  judicially,  and  in  writing  out  a  judgment  upon  the  petition 
according  to  the  proper  and  regular  course.  Having  heard  and  disposed  of  the  case, 
he  was  entitled  to  have  laid  before  him  the  document  on  which  he  had  pronounced  his 
deliverance.  The  clerk  of  the  Court  was  the  custodier  of  that  document.  He  wished 
to  have  the  document ;  but  Watt  insisted  that  he  should  not  have  it,  and  he  says  he 
withdrew  himself  with  the  document  in  his  pocket.  That  was  not  a  judicial  proceeding. 
The  Court  was  entitled  to  have  the  document  brought  back ;  the  Sheriff-clerk  was  the 
proper  party  to  have  it.  Steps  were  taken  to  get  it  back — application  was  presented 
for  what  is  called  a  process-caption,  which  is  the  usual  mode  of  enforcing  the  return  of 
a  process — and  the  words  "  process-caption  "  are  the  very  words  used  in  an  application 
to  compel  the  return  of  a  process.  The  process-caption  itself  gives  authority  to  appre- 
hend till  the  process  is  returned.  Now,  in  granting  a  process-caption  I  have  no  doubt 
the  Judge  acts  judicially ;  and  therefore  the  whole  question  here  is,  whether  there  be 
ground  laid  for  such  malice  as  would  be  chargeable  against  the  Judge  acting  judicially. 


Vm.  KAGFHEBSON  H.L.  86.     WATT  V.  THOMSON,  ETC.  [1870]  77 

I  see  nothing  stated  in  the  nature  of  malice  here,  except  that  which  is  alleged  of  the 
ciicTinLstances  that  occurred,  as  to  his  taking  oifence  at  Mr.  Watt's  proceedings,  which 
was  exactly  the  thing  we  had  a  right  to  expect.  He  had  offended  against  the  procedure 
of  the  Court  by  carrying  off  the  document  against  the  direction  of  the  Sheriff.  I  think 
there  is  here  a  want  of  statement  of  anything  that  could  take  the  Sheriff  from  behind 
the  shield  which  protects  him  in  his  judicial  capacity,  and  that  there  is  therefore  no 
ground  for  maintaining  this  action  as  against  him. 

There  may  be  circumstances  in  the  proceedings  which  in  themselves  are  unusual, 
but  I  do  not  think  they  are  matters  which  affect  the  position  of  the  Sheriff,  [85]  "who 
was  acting  judicially.  I  therefore  quite  concur  in  the  judgment  which  has  been 
pronounced  by  the  Court  below  with  reference  to  the  case  of  Mr.  Thomson  —  that 
judgment  finding  in  terms  that  this  pleading  did  not  lay  any  ground  on  which  ho 
could  be  responsible,  and  therefore  dismissing  the  action. 

The  case  of  the  Sheriff-clerk  stands,  in  some  respects,  in  a  different  position.     I 
cannot  hold  that  the  Sheriff-clerk  is  to  be  regarded  as  acting  judicially.     He  was  acting 
ministerially — acting,  perhaps,  under  the  direction  of  the  Sheriff — but  I  cannot  hold 
that  he  was  under  the  pi'otection  of  the   Sheriff's  judicial   character.     But  still  the 
question  may  be  raised,  whether  there  are  alleged  against  him  any  grounds  on  which 
this  action  can  be  allowed  to  remain  in  force.     Now,  the  position  of  the  action  is  this  : 
— It  contains  conclusions  for  reduction,  and  also  conclusions  for  damages.     The  object 
of  the  reduction  is  to  take  out  of  the  way  the  warrant  on  which  subsequent  procedure 
may  take  place.     But  in  all  actions  of  reduction  there  is  a  demand  made  on  the  party 
to  produce  the  document  sought  to  be  reduced.     That  demand  ought  to  be  directed 
against  the  proper  custodier  of  the  document.     Now,  the  Sheriff-clerk  is  the  proper 
custodier  of  this  document.     He  is  called  on  to  produce  it     If  no  grounds  are  alleged 
by  the  party  who  calls  upon  him  to  produce  it,  he  may  resist  the  production,  and  the 
action  may  be  dismissed  at  that  stage.     But  it  is  unusual  a1^  that  stage,  especially  if  the 
demand  for  the  production  of  the  document  is  followed  up  by  conclusions  of  another 
kind,  as  in  this  case.     The  usual  mode  of  procedure  is  this,  that  the  custodier  produces 
the  document ;  he  satisfies  the  production.     That  is  merely  a  preliminary  stage  of  the 
procedure ;  and  then,  after  the  production  is  satisfied,  the  parties  have  an  opportimity 
of  making  their  full  statements  on  record,  and  having  made  those  full  statements  on 
RM»rd,  the  Court  will  then  judge  whether  there  is  such  relevancy  in  the  case  stated  as 
that  they  ought  to  send  it  to  trial.     The  Court  below  seem  to  have  been  of  opinion 
that  it  was  not  clear  here  that  there  may  not  arise  such  a  question ;  and  I  do  not  wish 
to  express  any  opinion  on  the  allegations  made  by  Watt.     I  do  not  say  that  I  do  not 
entertain  some  opinion  upon  them,  but  I  should  like  to  have  the  statements  of  the 
parties  more  fully  developed  before  I  express  any  opinion.     I  therefore  cannot  think 
that  the  Court  below  were  wrong  in  their  desire  to  hear  more  about  this,  and  to  have 
the  statements  of  the  parties  more  fully  develoj)ed  before  they  dismissed  the  action. 
The  allegation  of  want  of  notice  is,  perhaps,  the  most  important  of  the  allegations,  and 
it  seems  to  be  coupled  (not  very  clearly,  but  a  further  record  may  make  it  more  clear) 
with  an  allegation  of  general  practice,  and  other  circumstances  which  may  go  to  make 
it  more  important  perhaps  than  it  appears  at  first  sight  to  be.     But  if  we  were  to  deal 
with  the  case  now,  by  dismissing  this  action  as  regards  the  Sheriff-clerk,  we  should  be 
shutting  the  door  against  any  action  of  the  kind,  without  having  the  full  light  that 
may  perhaps  be  shed  upon  the  matter  if  a  further  record  is  made.     I  therefore  concur 
in  the  course  recommended,  that  this  appeal  also  should  be  dismissed,  with  costs. 

Lord  Cairns. — My  Lords,  in  the  first  of  these  cases  which  your  Lordships  have 
heard  the  question  which  was  presented  to  your  Lordships  for  consideration,  in  the 
first  instance,  was,  whether  the  petition  for  an  interdict,  which  was  the  origin  of  the 
whole  of  this  htigation,  was  really  a  part  of  a  process  depending  in  Court.  My  Lords, 
upon  that  point  I  entertain  no  doubt  The  petition  was  an  application  to  a  judicial 
officer  for  the  exercise  of  his  judicial  power.  The  jmrty  against  whom  that  power  was 
to  be  exercised  had  notice  of  the  intention  to  present  the  {petition.  He  in  his  turn 
presented  a  caveat  praying  to  be  lie^rd,  should  the  petition  be  offered  to  the  Court 
And  so  far  as  the  petition  and  the  statement  upon  it  were  concerned,  the  parties  had 
actually  joined  issue  ujion  the  record,  and  had  been  heard  upon  these  statements.  The 
result,  therefore,  was  this,  that,  on  the  one  hand,  tlie  petitioner,  whose  petition  had 
^u  dismissed,  had  a  right  of  appeal  from  the  order  that  had  l)eeu  made  upon  his 
petition,  and  on  the  other  hand,  the  party  against  whom  the  petition  was  directed  had 
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the  right  of  liaving  it  placed  upon  record  that  with  regard  to  the  statements  in  that 
petition  he  had  been  held  to  be  right,  and  the  petitioner  wrong.  And  it  appears 
[86]  ^  ^^  ^^^^  ^^^  Court  itself  also  had,  as  a  matter  of  duty,  the  obligation  of  taking 
care  that  a  judicial  order  of  that  kind,  passing  upon  a  petition  of  this  sort,  should  in 
some  way  or  other  be  recorded  in  the  Court,  and  that  the  petition  should  therefore  be 
detained  in  Court  for  that  purpose. 

My  Lords,  I  do  not  stop  to  advert  to  what  was  said,  that  the  petitioner  himself 
wished  to  withdraw  his  petition.  I  think  the  time  was  too  late  to  make  any  applica- 
tion of  that  kind.  When  the  petition  had  been  heard,  and  the  order  passed  upon  it, 
it  was  out  of  the  power  of  the  petitioner  to  withdraw  his  petition.  I  therefore  think 
your  Lordships  will  have  no  doubt  or  hesitation  in  holding  that  this  was  the  case  of  a 
process  in  Court,  which  had  become  one  of  the  documents  of  the  Court,  and  ought  to 
have  been  treated  as  such. 

Then,  if  your  Lordships  take  that  view  of  it,  let  us  observe  for  a  moment  what  was 
done.  The  petitioner,  as  I  said,  claimed  the  right  to  withdraw  his  .petition ;  he  claimed 
the  right,  not  only  to  withdraw  it  as  a  process,  but  to  carry  it  away  out  of  Court.  That 
was  objected  to  by  the  Judge.  The  Judge  said, — I  think  very  properly, — that  it  was 
one  of  the  documents  of  the  Court,  and  ought  not  to  be  taken  away.  Notwithstanding 
that  remonstrance,  the  jietitioncr,  I  might  almost  say  forcibly,  took  the  document  out 
of  Court,  and  left  the  Court  with  the  document. 

In  that  state  of  things,  it  appears  to  me,  I  might  almost  say  beyond  all  doubt,  that 
it  was  a  case  in  which  the  Judge  ought  in  his  judicial  capacity  to  have  made  some  order 
or  other  upon  the  subject.  It  was  a  matter  that  could  not  possibly  be  allowed  to  rest 
as  it  then  stood.  It  was  the  bounden  duty  of  the  Judge  to  t^ike  steps ;  and  I  think  he 
would  have  failed  in  his  duty  if  he  had  not  in  some  way  or  other  taken  steps,  by  means 
of  the  exercise  of  his  judicial  power,  to  have  that  document,  so  improperly  taken  away, 
brought  back  to  the  Court. 

Kow,  let  us  consider,  in  the  next  place,  what  is  the  averment  with  reference  to  the 
question  of  the  Judge  being  actuated  by  malice  in  what  he  appears  afterwards  to  have 
done.  It  is  said  that  the  order  which  he  made  he  made  maliciously,  because  he  was 
offended  at  the  conduct  of  the  petitioner  in  withdrawing  the  petition.  My  Ix)rds,  I 
treat  these  averments  as  perfectly  idle  and  unmeaning.  It  is  well  settled  that  the  mere 
introduction  of  the  word  "  maliciously  "  will  not  be  sufficient  unless  you  show  facts  from 
which  you  are  entitled  to  conclude  that  there  was  malice  in  the  mind  of  the  Judge. 
And,  as  to  saying  that  in  this  case  the  Judge  was  [offended  at  the  misconduct  of  the 
petitioner,  it  is  simply  saying  that  grounds  existed  in  the  mind  of  the  Judge  leading 
him  to  make  the  order  which  he  afterwards  made. 

But  then  it  is  said  that  in  the  order  which  was  made  there  was  irregularity,  or,  as  it 
has  been  called  in  the  argument,  "  illegality,"  a  word  which  I  think  somewhat  confuses 
the  case,  and  is  a  word  not  so  good  as  the  word  "  irregularity."  Now,  we  start  with 
this,  that  it  was  a  case  in  which  it  was  necessary  and  proper  that  a  judicial  order  should 
be  made,  and  that  there  is  no  malice  properly  averred  to  have  existed  in  the  mind  of 
the  Judge.     We  have  therefore  to  consider  nothing  but  the  question  of  irregularity. 

Now,  the  two  points  of  irregularity  which  are  relied  upon  are  these.  First,  it  is 
said,  supposing  this  petition  to  be  a  process  in  Court,  no  receipt  had  been  given  when  it 
was  taken  out  of  Court.  My  Lords,  no  receipt  certainly  had  been  given,  because  it 
was  taken  away  forcibly,  and  against  the  protestation  of  the  Judge,  and  the  idea  of 
giving  a  receipt  would  have  been  at  variance  entirely  with  what  actually  occurred  in 
Court.  Although  I  do  not  think  it  necessary,  for  reasons  which  I  will  state  hereafter, 
that  we  should  decide  in  this  case  on  the  question  of  irregularity  as  to  the  non-existence 
of  a  receipt,  it  seems  to  me  that  it  would  be  absurd  to  treat  it  as  a  grave  question.  For 
my  own  part,  I  have  no  doubt  at  all  in  saying  that  I  think  the  absence  of  a  receipt  in 
no  way  made  the  proceeding  by  process-caption  an  improper  or  irregular  proceeding. 

But  then  the  next  alleged  irregularity  is  this.  It  is  said  that  the  petitioner  had  no 
notice  that  a  process-caption  was  going  to  be  applied  for  and  issued  against  him.  Now, 
on  the  one  hand,  the  argument  is  this, — it  is  said  that  whatever  may  have  been  the 
views  of  the  petitioner  as  to  his  rights  in  withdrawing  this  [87]  process,  whatever  may 
have  been  the  impropriety  of  his  conduct  in  taking  it  away,  if  he  had  had  notice  served 
upon  him  that  a  process-caption,  which  is  a  proceeding  that  may  result  in  imprisonment, 
was  going  to  be  applied  for,  he,  perhaps,  would  have  brought  the  petition  back,  and 
have  saved  himself  the  irksomeness  and  disgrace  of  being  put  in  confinement.     On  the 
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other  hand,  it  is  said  that  although  it  is  quite  proper  in  ordinary  cases  when  a  suitor 
has  rightfully  taken  a  process  out  of  Court,  giving  a  receipt  for  it  promising  to  bring  it 
back,  that  he  should  have  notice  that  a  process-caption  is  going  to  be  applied  for  to 
make  him  bring  it  back,  and  to  make  that  possession  which  originally  was  rightful  a 
wrongful  possession,  the  same  reasons  do  not  apply  at  all  to  the  case  where  a  man  has, 
as  it  were,  waived  the  necessity  for  notice,  when  he  has  insisted,  not  merely  upon  his 
right  to  borrow  the  document,  but  his  right  to  carry  it  away  without  any  consent  or 
permission  on  the  part  of  the  Judge,  or  his  clerk.  When  he  has  done  this  in  the  face 
of  the  Judge,  and  done  it  in  spite  of  the  protestation  and  order  of  the  Judge,  it  is  said 
that  that  is  a  case  where  the  person  so  (Conducting  himself  has  waived  the  necessity  for 
notice,  and  that  the  case  is  ripe  in  point  of  time  for  issuing  at  once  a  process-ciiption  in 
order  to  bring  the  matter  to  an  issue  with  the  pei-son  who  has  claimed  to  sttind  upon  that 
view  of  his  rights.  My  Lords,  1  do  not  think  it  is  necessary  that  you  should  decide 
which  of  these  two  arguments  is  riglit,  because,  if  your  Lordships  go  along  with  me  in 
saying  that  this  was  a  case  in  whicli  it  was  proper  that  the  Sheriff  should  make  an 
Older,  and  in  which  the  order  made  by  him  was  a  judicial  act,  it  seems  to  me  to  follow 
of  necessity  that  the  act  of  the  Sheriff  being  a  judicial  act,  we  cannot  hold  the  Sheriff 
liable,  even  if  in  point  of  regularity  something  was  omitted  to  be  done  in  making  that 
order  which  ought  to  have  been  done.  It  would,  of  course,  put  an  end  to  the  position 
of  all  persons  filling  a  judicial  office  of  this  kind  if,  in  place  of  their  orders  being  merely 
liable  to  be  set  right  upon  appeal,  the  Judges  themselves  were  to  be  held  answerable 
for  the  regularity  of  their  orders, — in  other  words,  for  the  proper  exercise  of  their 
judicial  powers  as  regards  the  regularity  of  the  orders  that  they  might  make. 

It  appears  to  me,  therefore,  that  the  case  at  the  very  most  is  a  doubtful  case,  that 
there  is  an  argument  which  might  be  a  very  proper  argument  if  an  appeal  from  this 
order  was  before  your  Lordships  or  before  an  Appellate  Court,  but  that  for  the 
purpose  of  holding  the  Judge  liable  to  a  proceeding  of  this  kind  there  is  no  illegality  in 
what  he  has  done  sufficient  to  infer  that  liability.  I  think,  therefore,  that  the  case 
which  has  been  so  often  referred  to,  of  Hamilton  r.  Anderson,  is  a  perfect  precedent 
for  holding  that  at  this  stage  of  this  suit  the  view  should  be  taken  that  the  Sheriff  has 
no  interest  whatever  in  this  order, — that  the  production  of  it,  or  the  non-production  of 
it,  is  a  matter  with  which  he  has  no  concern, — because  in  no  way  can  this  action  of 
reduction  and  for  damages  be  made  available  against  him  for  the  consequences  of  the 
order  he  has  made.  I  therefore  entirely  concur  with  what  my  noble  and  learned 
friend  on  the  woolsack  has  proposed,  that  the  first  of  these  appeals  should  be  dis- 
missed, with  costs. 

I  have  only  one  word  to  say  upon  the  second  of  these  api)eals.  I  regret  very  much 
that  it  has  been  brought  here.  I  think  it  would  have  been  much  better  if  the  two 
gentlemen  who  are  the  appellants  in  the  second  appeal  had  been  content  to  allow  the 
proceedings  to  go  on  in  the  way  in  which  the  Court  of  Session  proposed  that  they 
should  go  on  against  them.  I  am  afraid  they  must  go  on  against  them.  It  appears  to 
me  that  their  position  is  this,  they  clearly  are  not  judicial  officers ;  and  if  they  justify 
themselves  for  the  act  of  arresting  and  putting  into  confinement  Mr.  Watt,  they  must 
do  it  upon  the  ground  that  they  acted  under  a  proper  and  regular  order.  As  long  as 
the  order  stands  it  is  a  perfect  justification  for  what  they  did,  but  if  the  order  is 
qnashed,  then  they  will  no  longer  have  it  to  appeal  to  as  their  justification.  Now,  this 
is  a  proceeding  for  the  purpose  of  quashing  the  order,  and  for  the  purpose  of 
obtaining  damages  supposing  it  should  be  quashed. 

Now,  I  think  at  this  stage  all  that  your  Lordships  have  to  ask  yourselves,  upon  this 
part  of  the  case  is,  is  there  a  question  to  be  tried  1  If  the  allegations  are  so  perfectly 
idle  and  absurd  that  you  can  say  that  there  is  no  question  whatever  to  be  tried  as  to 
the  irregularity  of  this  order,  then  I  should  not  be  at  all  [88]  unwilling  to  say  that, 
even  at  this  stage  of  the  case,  we  might  interpose  and  say  that  it  was  an  idle  thing  to 
reduce  an  order  upon  which  no  proceedings  for  reduction  could  really  be  founded. 
But,  my  Lords,  I  am  not  prepared  to  say  that  there  is  no  case  to  be  tried.  I  think  it 
br^tter  to  abstain  from  expressing  any  view  as  to  which  of  the  two  arguments  upon  the 
question  of  notice  (which  really  is  the  only  question  to  be  tried)  is  the  right  one ; 
whether  there  ought  or  ought  not  to  be  notice  in  this  case.  The  case  must  go  further  ; 
and,  therefore,  I  think  it  is  better  to  abstain  from  expressing  an  opinion,  though  I 
have  an  opinion  upon  this  point.  It  is  sufficient  now  to  say  that  it  appears  to  me  that 
the  question  is  not  altogether  so  vain  and  so  idle  as  that  we  should  say  that  there  is 
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nothing  whateyer  to  be  tried  upon  that  point.  My  Lords,  I  am  the  more  led  to  that 
by  this  reason,  that  if  we  were  to  decide  now,  one  way  or  the  other,  either  that  there 
ought  or  that  there  ought  not  to  have  been  notice  before  the  proce88-<:aption  was  issued, 
we  should  be  virtually  settling  the  law,  not  only  for  this  case,  but  for  the  practice  of 
Sheriff-courts  in  the  future.  Now,  I  think  that  it  would  be  a  yery  inexpedient,  and  a 
yery  improper  thing  to  do  that  at  this  stage  of  the  case,  without  any  closed  record,  and 
without  any  power  of  making  any  declaration  in  the  order  which  we  should  pronounce. 
We  have  not  now  at  this  stage  any  power  to  assoilzie  the  defenders  from  the  con- 
clusions of  the  summons.  I  think,  therefore,  howeyer  one  may  regret  that  further 
litigation  should  ensue,  there  is  sufficient  allegation  here  to  prevent  our  saying  that 
there  is  not  a  case  to  be  tried,  and  that  the  Court  of  Session  are  right  in  saying  that 
the  action  must  go  on  against  the  appellants  in  the  second  appeal. 

My  Lords,  I  regret,  I  repeat,  that  that  appeal  has  been  brought  here,  but  as  it  has 
been  brought  here,  I  think  your  Lordships  can  do  nothing  with  it  but  dismiss  it  also, 
with  costs. 

In  both  appeals,  interlocutors  appealed  from,  in  so  far  as  complained  of,  affirmed, 
with  costs. 

William  H.  Hacon,  London — Wiluam  Officer,  S.S.C. — Simson  &  Wakeford,  West- 
minster— Millar,  Allarmce,  &  Robson,  W.S. — Burchblls,  Westminster 

— Toi>8>  Murray,  &  Jamikson,  W.S. 


No.  9.  VIII.    Macphbrson   H.L.  88.     24  May  1870.     House  of  Lords. — 

Lord  Chancellor  (Hatherley) ;  Lord  Westbury ;  Lord  Colonsay. 

Alfred  Waterhouse,  Appellant. — Roxburgh  Q.C. — F.  Kelly. 
George  Auldjo  Jamieson,  Official  Liquidator  of  the  Garpel  Haematite 
Company  (Limited),  Respondent. — Pearson,  Q.C, — J.  S,  Will. 

Joint-Stock  Companies  Acts,  1856  and  1857  (19  4-  20  Vict.  cap.  47,  and  20  ^  21 
Vict.  cap.  U)— Companies  Act,  1862  (25  ^  26  Vict  cap.  S9)— Limited  Company 
— Judicial  Winding  up — Position  of  Official  Liquidator — Statutory  Liability  of 
Shareholders  as  Contributories — Fraud. — In  the  judicial  winding  up  of  a  limited 
company,  the  official  liquidator  presented  to  the  Court  a  petition  in  which  he  alleged 
that  statements  contained  in  the  articles  and  memorandum  of  association,  to  the  ett'ect 
that  £100,000  of  the  nominal  capital  of  d&l  05,000  had  been  paid  up,  were  false,  that^ 
in  fact,  no  part  of  the  nominal  capital  had  been  paid  up,  and  he  craved  the  Court  to 
make  a  call  per  share  in  excess  of  the  sum  which  the  articles  and  memorandum 
of  association  stated  to  be  the  amount  of  unpaid  capital,  and  to  settle  the  list  of 
contributories,  so  as  to  include  not  only  the  names  of  original  shareholders,  but  also 
the  name  of  a  person  who,  subsequent  to  the  formation  of  the  company,  had  acquired 
shares  from  original  shareholders,  and  who  disputed  his  liability  for  more  than  the 
amount  per  share  which  appeared  to  be  unpaid  ex  facie  of  the  articles  of  association 
and  of  the  statutory  register.  Held  {rev.  judgment  of  the  Court  of  Session)  that 
the  facts  averred  by  the  liquidator  were  not  relevant  to  infer  liability  on  the  part  of 
the  shareholder  beyond  the  amount  payable  by  him  under  the  articles  and  memoran- 
dum of  association. 

Opinion  {per  Lord  Westbury),  that  the  liquidator  represents  the  creditors  only  because 
he  represents  the  company,  and  tfiat  through  the  company  the  rights  of  the  creditors 
are  to  be  enforced. 

[89]  {^^  ^^^^  Court  of  Session,  March  13,  1868,  ante,  vol.  vi.  p.  591.) 
In  1857  the  Honourable  Mrs.  Cathcart,  with  consent  of  her  husband,  the  Honourable 
Frederick  Cathcart,  let  to  John  Hall  Holdswortb,  Joseph  Holdsworth,  and  Edward 
Sinclair,  their  heirs,  assigns,  and  sub-tenants,  the  haematite  iron  ore  and  other  minerals 
in  the  esttite  of  Craigengillan,  belonging  to  Mrs.  Cathcart,  in  the  county  of  Ayr.  In 
1858  the  lessees  projected  a  joint-stock  company,  to  be  called  the  Garpel  Haematite 
Company,  and  on  the  27th*  February  185.8  they  subscribed,  along  with  seven  other 
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persons,  articles  of  association,  which,  with  a  memorandum  of  association  subscrihed  by 
the  same  parties  on  13th  March  1858,  were  subsequently  registered,  pursuant  to  the 
Joint-Stock  Companies  Acts,  1856-7. 

By  the  memorandum  it  was  declared,  inter  alia, — "(3)  The  objects  for  which 
the  company  is  established  are  the  winning  and  working  the  haematite  iron  ore, 
comprised  in  a  certain  indenture  of  lease  dated  the  11th,  15  th,  and  23d  days 
of  September  1857,  and  made  between  the  Honourable  Jean  Macadam  Cathcart, 
spouse  of  the  Honourable  Frederick  Macadam  Cathcart,  the  said  Honourable 
Frederick  Macadam  Cathcart  of  the  one  part,  and  John  Hall  Holdsworth,  Joseph 
Holdsworth,  and  Edward  Sinclair  of  the  other  part,  and  of  selling  and  disposing  of  the 
same.  (4)  The  liability  of  the  shareholders  is  limited.'  (5)  The  nominal  capital  of 
the  company  is  £105,000,  divided  into  1000  shares  of  £150  each,  whereof  £100,000, 
is  paid  up,  and  £5000  remains  to  be  called.  We,  the  several  persons  whose  names  and 
addresses  are  subscribed,  are  desirous  of  being  formed  into  a  company,  in  pursuance  of 
this  memorandum  of  association,  and  we  respectively  agree  to  take  the  number  of  shares 
in  the  capital  of  the  company  set  opposite  our  respective  names."  Then  followed  the 
names  of  the  ten  original  shareholders,  with  a  statement  of  the  shares  for  which  they 
subscribed. 

The  articles  of  association  contained  the  following  stipulations : — "  (2)  The  company 
may  from  time  to  time  make  such  calls  upon  the  shareholders  in  respect  of  the  sum  of 
£5000  now  remaining  unpaid  on  their  shares  as  they  think  fit,  provided  that  such  call 
shall  not  exceed,  at  any  one  time,  10s.  per  share;  and  that  such  call  shall  be  made  at 
intervals  of  not  less  than  three  months,  and  that  twenty-one  days'  notice  at  .least  is 
given  of  each  call,  and  each  shareholder  shall  be  liable  to  pay  the  amount  of  calls  so 
made  to  the  persons  and  at  the  times  and  places  appointed  by  the  company.  (3)  A 
call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution  authorising 
such  call  was  passed.  (4)  K  before  or  on  the  day  appointed  for  payment  any  share- 
holder does  not  pay  the  amount  of  any  call  to  which  he  is  liable,  then  such  shareholder 
shall  be  liable  to  pay  interest  for  the  same  at  the  rate  of  £5  per  cent,  per  annum  from 
the  day  appointed  for  the  payment  thereof  to  the  time  of  the  actual  payment  (4a) 
The  nominal  capital  of  the  company  is  £105,000,  divided  into  1000  shares  of  £105 
each,  whereof  £100,000  is  paid  up,  and  £5000  remains  to  be  called.  (8)  Every  share- 
holder shall,  on  payment  of  such  sum,  not  exceeding  Is.,  as  the  company  may  prescribe, 
be  entitled  to  a  certificate,  under  the  common  seal  of  the  company,  specifying  the  share 
or  shares  held  by  him,  and  the  amount  paid  up  thereon." 

On  2d  December  1864,  the  Court,  upon  the  petition  of  certain  creditors  of  the 
company,  ordered  it  to  be  wound  up  under  the  provisions  of  ''The  Companies  Act, 
1862,"  and  on  21st  December  following  Mr.  George  Auldjo  Jamieson,  accountant  in 
Edinburgh,  was  appointed  official  liquidator. 

In  June  1866  the  liquidator  presented  a  petition  to  the  First  Division  of  the  Court 
for  the  purpose  of  settling  a  list  of  contiibutories  (in  terms  of  section  98  of  the 
"  Companies  Act,  1862  ").  The  debts  of  the  company  [90]  were  estimated  at  £16,900, 
and  the  liquidator  proposed  that  the  Court  should  make  a  call  upon  the  contributories 
of  £30  per  share.  He  suggested,  as  a  list  of  contiibutories,  a  list  of  shareholders  in 
the  company  as  at  11th  November  1863,  being  one  year  before  the  commencement  of 
the  judicial  winding  up. 

Answers  to  this  petition  were  lodged  for  three  of  the  persons  whose  names  were 
mcluded  in  the  list  made  up  by  the  liquidator,  viz. — Alfred  Waterhouse,  Henry  Lewis, 
and  James  Elijah  Jennings,  none  of  whom  were  original  shareholders,  and  who  all 
objected  to  being  placed  on  the  list  of  contributories. 

The  Court  appointed  a  record  to  be  made  up.  In  his  revised  condescendence  the 
petitioner  averred  (art.  8)  that  ^Hhe  statement  in  the  articles  and  memorandum  of 
association  that  £100,000  of  the  nominal  capital  was  paid  up  was  and  is  altogether 
false.  On  the  contrary,  no  part  of  the  subscribed  capital  was  paid  up,  and  when  the 
company  commenced  business  it  had  no  capital  or  funds  whatever  paid.  None  of  the 
original  members  who  subscribed  the  memorandum  of  association  paid  a  single  farthiug 
of  the  subscribed  capital  to  the  company,  or  to  any  one  for  its  behoof.  The  statement 
in  the  memorandum  and  articles  of  association  that  £100,000  was  paid  up  was  a  mere 
fiction.  The  whole  subscribers  to  the  memorandum  and  articles  of  association  knew 
perfectly  that  no  part  of  the  subscribed  capital  had  been  paid  up.'' 

He  also  averred  (art.  15) — "The  whole  of  the  respondents  knew,  or  ought  to  have 
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known,  that  the  nominal  capital  of  the  company  was  not  paid  up,  and  that  the  state- 
ment that  £100,000  of  the  capital  had  been  paid  up  was  utterly  false.  The  slightest 
inquiry  would  have  disclosed  this.  It  might  have  been  discovered  from  a  simple 
inspection  of  the  books  of  the  company,  which  books  were  extant  till  shortly  before  the 
present  liquidation  commenced.  The  fact  that  the  £100,000  was  not  paid  up  was  also 
known  to  all  the  officials  of  the  company  as  well  as  to  its  members,  and  if  the 
respondents  had  asked,  as  they  ought  to  have  done,  before  becoming  shareholders, 
they  would  have  learned  the  true  state  of  matters,  and  that  the  £100,000  was  still 
unpaid." 

The  petitioner  pleaded,  inter  alia ; — (2)  No  part  of  the  subscribed  capital  of  the 
company  having  been  paid  uj),  or  at  least  not  more  than  £1  or  30s.  per  share,  the 
members,  past  and  present,  are  liable  for  the  debts  of  the  company  and  costs  of  liquida- 
tion to  the  extent  of  the  amount  un^mid  on  the  shares  held  by  them  respectively. 
(4)  The  statements  in  the  memorandum  of  association  and  in  the  register  do  not  bar 
the  liquidator  from  shewing  that  the  shares  are  unpaid  up,  and  the  Court  has  power  to 
alter  or  amend  the  register  in  accordance  with  the  fact.  (5)  The  respondents  and  the 
other  parties  embraced  in  the  proposed  list  of  contributories  being  partners  of  the 
company,  are  liable  for  the  debts  thereof  to  the  extent  of  the  unpaid-up  capital,  and 
they  are  not  protected  from  such  liability  by  the  false  statement  that  the  capital  is 
paid  up. 

The  respondent  Waterhouse  pleaded; — (2)  The  resjwndent  not  being  an  original 
shareholder  of  the  company,  is  not  responsible  for  alleged  irregularities  in  the  formation 
of  the  company.  (3)  The  respondent  ought  not  to  be  placed  on  the  list  of  contributories, 
in  respect,  1st,  that  he  bona  fide  purchased  all  his  shares  on  the  faith  of  the  statements 
in  the  memorandum  and  articles  of  association  of  the  company,  of  the  register  of  share- 
holders, and  of  the  stock  certificates  of  the  company  to  the  efiect  that  £100  per  share 
had  been  paid  up,  and  that  only  £5  per  share  remained  to  be  called  subsequent  to  the 
registration  of  the  company ;  and  2d,  that  on  all  the  shares  ever  held  by  him  the  said 
sum  of  £5  per  share  has  been  paid  to  the  company.  (4)  The  fact  of  the  assignment  of 
the  [91]  lease  in  consideration  of  £100,000,  and  the  statements  in  the  memorandum 
and  articles  of  association,  the  register,  and  share*  certificates,  regarding  the  paid-up 
capital  of  the  company,  and  the  amount  remaining  to  be  called,  being  binding  on  the 
company,  cannot  be  questioned  in  the  winding-up  proceedings,  and  if  they  could,  they 
would  be  found  to  be  correct ;  and  it  is  incompetent  for  the  Court  in  said  proceedings 
to  allow  a  proof  for  the  purpose  of  contradicting  said  statements.  (5)  The  Court  is 
bound  in  winding-up  proceedings  by  the  contract  of  partnership  of  the  company,  who 
could  not  have  contended  that  the  respondent's  shares  were  not  fully  paid  up ;  and  it  is 
not  competent  to  substitute  other  terms  than  those  agreed  upon  in  the  formation  of  the 
company  by  the  original  shareholders.  (6)  As  all  the  creditors  of  the  company  had  full 
knowledge,  prior  to  becoming  creditors,  that  the  sum  of  £5  per  share  alone  remained 
unpaid  on  the  shares  of  the  company  after  its  registration,  no  call  for  the  benefit  of 
such  creditors  can  be  made  on  the  respondent,  on  all  whose  shares  the  said  sum  of  £5 
per  share  has  been  paid  up.     Similar  pleas  were  stated  for  the  other  respondents. 

On  19  th  July  1867  the  First  Division  pronounced  this  interlocutor: — "In  respect  of 
the  general  importance  of  the  questions  raised,  appoint  counsel  to  be  heard  before  the 
whole  Court,  on  a  day  to  be  afterwards  fixed,  with  a  view  to  the  Judges  giving  their 
opinions  in  writing  on  the  following  questions : — 1.  Whether  the  petition  of  the  official 
liquidator  ought  to  be  refused,  in  so  far  as  it  prays  that  the  list  of  contributories 
should  be  settled  so  as  to  include  the  names  of  the  said  Alfred  Waterhouse,  James 
Elijah  Jennings,  and  Henry  Lewis,  as  contributories?  Or,  2.  Whether  the  official 
liquidator  ought  to  be  allowed  to  establish  by  evidence  the  grounds  on  which  he 
contends  that  the  names  of  the  said  parties  ought  to  be  placed  on  the  list  of  con- 
tributories ?  Or,  3.  Whether  the  Court  ought  to  direct  any  inquiry  into  the  origin  and 
history  of  the  company,  and  the  acquisition  of  shares  in  the  company  by  the  said  parties, 
with  a  view  to  determine  whether  they  are  to  be  placed  on  the  list  of  contributories  ? 
Or,  4.  What  other  course  the  Court  ought  to  follow  with  a  view  to  settling  the  list  of 
contributories,  so  far  as  the  said  parties  are  concerned  ? " 

The  Court  (diss.  Lord  President,  and  Lords  Curriehill,  Benholme,  Jerviswoode, 
Ormidale,  and  Barcaple)  returned  opinions  in  favour  of  the  petitioner,  and  the  following 
interlocutor  was  pronounced : — "  In  comformity  with  the  opinions  of  the  majority  of 
the  whole  Jndges,  find  that  the  liquidator  is  entitled  to  a  proof  of  the  averments  made 
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by  him  on  record,  and  appoint  the  cause  to  be  put  to  the  roll  for  the  purpose  of  deter- 
mining in  what  manner  the  proof  is  to  betaken,  reserving  in  the  meantime  all  questions 
of  expenses." 

Lord  Chancellor. — My  Lords,  the  question  we  have  to  consider  in  this  case  is  one 
with  reference  to  the  position  of  the  appellant,  Mr.  Waterhouse,  in  a  certain  company 
called  the  Garpel  Haematite  Company,  in  which  company  he  purchased  300  shares, 
under  circumstances  which  I  shall  presently  have  to  speak  of.  Upon  the  winding  up 
of  the  company,  and  upon  an  official  liquidator  being  appointed,  the  official  liquidator, 
after  the  order  to  wind  up  the  company  had  been  made,  and  after  he  had  looked  into 
the  affairs  of  the  company,  proceeded  to  make  out  a  list  of  contributories,  placing  Mr. 
Waterhouse,  the  appellant's  name,  upon  the  list  as  the  proprietor  of  300  shares.  Mr. 
Waterhouse  had  disposed  of  the  shares  in  effect  some  time  before  the  order  for  winding 
up,  nearly  a  year,  but  not  quite  a  year  before.  He  had  disposed  of  them  in  January  1864, 
and  the  order  for  winding  up  was  made  on  the  2nd  of  December  1864.  But,  in  the 
view  I  have  taken  of  the  matter,  that  particular  question  is  not,  as  it  appears  to  me,  of 
importance  for  the  decision  of  this  case,  namely,  the  question  of  fact,  whether  he  had 
or  had  not  [92]  before  the  time  of  winding  up  disposed  of  these  shares,  for  the  real 
point  arises  in  what  may  be  called  the  form  of  a  demurrer,  as  we  should  term  it  in  this 
coimtry. 

The  petition  for  winding  up  was  presented,  and  then  the  official  liquidator,  being 
desirous  of  settling  the  list  of  contributories,  is  directed  to  bring  in   certain   conde- 
scendences stating  the  grounds  upon  which  he  seeks  to  charge  this  particular  contribu- 
tory, and  other  contributories,  or  alleged  contributories,  and  to  place  them  upon  the  list 
accordingly,  with  a  view  to  their  subsequently  being  compelled  to  pay  calls  in  the  matter. 
Now,  in  these  condescendences  he  sets  out  a  ca^e  undoubtedly  as  here  stated  (and 
of  course  I  am  bound  to  add  that  the  matter  has  not  yet  been  admitted  to  proof,  and 
therefore  I  must  only  take  it  to  be  as  stated) — he  sets  out  on  the  face  of  the  pleadings 
a  case  of  the  grossest  possible  fraud  on  the  part  of  the  originators  of  the  company.     He 
states  that  in  effect  by  their  deed  the  persons  who  signed  the  articles  of  association  in 
the  first  instance,  and  then  launched  the  concern  with  the  proper  and  usual  deed  for 
that  purpose,  conceived  the  device  of  calling  themselves  a  company,  with  a  certain 
amount  of  capital,  £105,000  I  think,  as  to  which,  however,  they  recited  that  £100,000 
had  been  paid,  leaving  therefore  only  £5000  to  be  paid,  that  is  an  amount  of  £5  per 
share  upon  every  share  that  any  person  might  be  disposed  to  take  in  the  company. 
The  recital  made  in  the  articles  of  association  is  alleged  by  the  condescendence  to  be 
wholly  false.     It  is  stated  that  no  such  money  had  in  fact  ever  been  paid  ;  and  that  no 
money,  in  truth,  was  ever  paid,  except  only  some  trifling  payments  made  in  respect  of 
a  lease  which  the  so-called  company  had  taken  of  certain  haematite  mines  which  they 
professed  to  work,  but  with  respect  to  which  up  to  that  time  they  had,  in  truth,  made 
no  payments  whatever,  except  some  payments  of  no  very  great  amount  to  the  owners 
under  the  lease,  for  which  payments  they  had  borrowed  the  money ;  and  that  therefore 
the  statement  of  the  payment  of  £100,000  on  the  shares  was  in  fact  wholly  untrue  and 
unwarranted.     They  were  the  persons  who  originally  put  forth  the  articles  of  association 
and  the  deeds,  and  invited  persons  to  subscribe  the  articles,  who  themselves  narrated 
the  circumstances  as  I  have  now  stated  them,  namely,  that  the  capital  being  £105,000, 
£100,000  wa.s  paid.     Then,  by  the  articles  and  by  the  deed,  there  was  power  given  in  the 
usual  way  to  the  directors  to  make  calls.     They  were  to  make  calls,  of  course,  only  for  the 
amount  of  the  unpaid  capital.     It  is  provided  so  in  fact  expressly.     I  need  not  enter 
into  the  details  of  it 

That  being  the  state  of  affairs,  the  company  was  launched  out  into  the  world  and 
the  public  were  invited  to  take  shares.     Under  the  Joint  Stock  Companies  Eegistration 
Act  of  1856  the  public  were  invited  to  engage  in  the  adventure.     Mr  .Waterhou.se  did 
engage  in  the  adventure,  and  became  a  purchaser  of  shares.     He  was  not  an  original 
shareholder,  but  he  purchased  shares  in  the  market.     The  directors  are  alleged  to  have 
pursued  the  same  fraudulent  course  with  which  they  commenced  their  proceedings,  and 
to  have  registered  accordingly  in  the  public  register  all  the  various  shares  of  the  com- 
pany, just  as  if  they  were  paid  up,  stating  how  much  was  paid  up  upon  every  share. 
They  registered  them,  stating  that  £100  had  been  paid  out  of  the  £105  per  share. 
And  when  persons  like  Mr.  Waterhouse  became  purchasers,  they  issued  to  such  persons, 
and  to  Mr.  Waterhonse  in  particular,  a  certificate  of  shares  which  represented  the  shares 
purchased  to  be  paid-up  shares  of  the  company. 
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The  official  liquidator  having  told  the  story  which  I  have  narrated,  and  other  things 
which  I  abridge  from  the  condescendence,  then  states  these  further  facts,  which  I  think 
as  well  to  read  as  they  are  stated.  He  says — "  The  whole  subscribers  to  the  memoran- 
dum and  articles  of  association  knew  perfectly  that  no  part  of  the  subscribed  capital 
had  been  paid  up."  That  of  course  does  not  include  Mr.  Waterhouse,  who  was  not  an 
original  subscriber  to  the  memorandum  or  articles  of  association.  Then  he  says — "  The 
books  of  the  company,  it  is  believed  and  averred,  will  show  that  no  part  of  the  capital 
was  paid  up."  Then  he  further  avers — "  The  whole  of  the  respondents "  (this  will 
include  Mr.  Waterhouse  as  one  of  the  respondents  to  the  petition  of  the  official 
liquidator)  **  knew  or  ought  to  have  known  that  the  nominal  capital  of  the  comj)any 
was  not  paid  up,  and  that  the  statement  that  £100,000  of  the  capital  had  been  paid  up 
was  [93]  utterly  false.  The  slightest  inquiry  would  have  disclosed  this — it  might 
have  been  discovered  from  a  simple  inspection  of  the  books  of  the  company,  which 
books  were  extant  till  shortly  Ijefore  the  present  liquidation  commenced.  The  fact 
that  the  £100,000  was  not  paid  up  was  also  known  to  all  the  officials  of  the  company, 
as  well  a8  to  its  members ;  and  if  the  respondents  had  asked,  as  they  ought  to  have 
done  before  becoming  shareholders,  they  would  have  learnt  the  true  state  of  matters,  and 
that  the  £100,000  was  still  unpaid." 

Now,  this  point  having  arisen,  as  I  have  said,  in  the  same  way  as  a  demurrer  would 
arise  in  our  proceedings,  the  question  we  have  now  to  determine,  my  Lords,  is  not 
whether  the  statements  and  allegations  made  in  these  condescendences  are  proved,  but 
whether  they  ought  to  be  admitted  to  proof ;  in  other  words,  whether,  if  taken  to  be 
true  as  stated  upon  the  ordinary  rules  of  pleading,  where  the  alternative  as  presented  is 
to  be  taken  most  strongly  against  the  pleader,  if  that  view  be  taken  of  the  case,  then 
are  there,  or  are  there  not,  facts  sufficiently  and  adequately  stated  here  to  entitle  the 
petitioner  in  the  Court  below,  the  official  liquidator,  to  enter  into  proof  ?  The  course 
taken  by  the  Court  below,  after  consideration  of  the  case,  was  to  direct  a  certain  number 
of  matters  to  be  proceeded  with  by  the  interlocutor  of  the  19th  July  1867 — "The 
Lords  having  heard  counsel  for  the  official  liquidator,  and  for  Alfred  Waterhouse, 
James  EUjah  Jennings,  and  Henry  Lewis,  on  the  petition  of  the  official  liquidator,  in 
respect  of  the  general  importance  of  the  questions  raised,  appoint  counsel  to  be  heard 
before  the  whole  Court,  on  a  day  to  be  afterwards  fixed,  with  a  view  to  the  Judges 
giving  their  opinions  in  writing  on  the  following  questions — (1)  Whether  the  petition 
of  the  official  liquidator  ought  to  be  refused  in  so  far  as  it  prays  that  the  list  of  con- 
tributories  should  be  settled  so  as  to  include  the  names  of  the  said  Alfred  Waterhouse, 
James  Elijah  Jennings,  and  Henry  Lewis,  as  contributories  ?  or  (2)  Whether  the 
official  liquidator  ought  to  be  allowed  to  establish  by  evidence  the  grounds  on  which  he 
contends  that  the  names  of  the  said  parties  ought  to  be  placed  on  the  said  list  of  con- 
tributories  1 "  That  is  in  effect  and  substantially  the  inquiry  which  in  the  course  of  the 
subsequent  proceedings  a  majority  of  the  Judges  decided  to  be  the  fit  and  proper 
inquiry.  And  that  is  the  question  which  we  have  now  submitted  for  us  to  consider, 
namely,  whether  or  not  the  Judges  in  the  Court  below  have  been  right  it  admitting  the 
official  liquidator  to  proof  of  these  allegations  contained  in  the  condescendences  to 
which  I  have  referred. 

Now,  my  Lords,  what  the  official  liquidator  affirms  is  this,  that  the  original  scheme 
was  fraudulent :  that  the  sum  of  £105,000  ought  to  be  regarded  as  the  capital  of  the 
company,  being  so  stated  in  the  articles,  but  that  the  directors  stat^  at  the  same  time 
that  the  £100,000  has  been  paid.  He  says  that  the  £100,000  has  not  been  paid,  and 
that  the  circumstance  of  the  directors  stating  in  the  articles  that  it  has  been  paid  can 
make  no  difference  as  to  the  liability  of  the  persons  who  entered  into  engagements,  and 
who  so  held  forth  to  the  public  that  that  was  the  capital  of  the  company,  towards  those 
who  became  creditors  of  the  company,  and  who  now  seek  to  be  paid  under  the  winding 
up,  and  who  have  a  right  to  hold  the  shareholders  to  the  facts  stated  on  behalf  of 
the  company.  They  say,  in  the  first  place,  the  engagement  that  you  entered  into  was 
that  your  capital  was  £105,000,  and  of  that  you  recited  that  £100,000  had  been 
paid.  And  further,  as  regards  Mr.  Waterhouse,  who  purchased  his  shares  in  the  public 
market,  on  the  terms  which  I  had  described,  it  is  said  that  he  well  knew,  or  might  have 
known,  the  true  state  and  circumstances  of  the  case. 

Now,  my  Ijords,  I  read  that  most  strongly  against  the  j)leader,  and  I  read  it  as  an 
allegation  that  Mr.  Waterhouse  ought  to  have  known  that  the  capital  was  not  paid  up. 
The  pleader  who  prepared  the  condescendences  proceeds  to  set  out  why  the  resjwndents 
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ought  to  have  known  this  true  state  of  the  circumstances.  He  goes  on  to  say,  "  the 
slightest  inquiry  would  have  disclosed  it."  In  other  words,  he  says  that  if  Mr.  Water- 
house  had  inquired  he  would  have  discovered  it  from  a  simple  inspection  of  the  books 
of  the  company,  which  books  were  extant  shortly  before  the  present  liquidation,  and 
the  fact  that  the  £100,000  was  not  paid  up  was  also  known  to  all  the  officials  of 
the  company,  as  well  as  to  its  members,  and  if  the  respondents  had  asked,  as  they 
ought  to  have  [94]  done,  before  becoming  shareholders,  they  would  have  learnt  the  true 
state  of  matters,  and  that  the  £100,000  was  still  unpaid. 

Now,  my  Lords,  I  confess  that  this  case  appears  to  me  to  raise  a  question  of  con- 
siderable importance,  and  it  is  one  which  at  first  affected  my  mind  with  some  degree  of 
doubt  as  to  what  was  or  was  not  the  exact  position  of  Mr.  Waterhouse  as  regards  the 
creditors  of  the  company,  in  which  company  he  had  taken  shares  under  the  circum- 
stances I  have  described. 

A  preliminary  point  indeed  was  raised,  but  none  of  the  learned  Judges  in  the  Court 
below,  differing  as  they  did  upon  the  main  point,  differed  upon  the  point  I  am  about 
to  mention,  namely,  whether  or  not  the  official  liquidator,  as  representing  the  company, 
eould  institute  proceedings  of  this  character;  whether  he  could,  as  on  behalf  of  the 
creditors,  raise  the  controversy  in  question.  It  is  said  to  the  official  liquidator, — 
"  You,  as  the  representative  of  the  company,  are  bound  yourself  by  the  statements  of 
the  company,  and  you  have  no  right  to  raise  for  the  benefit  of  creditors,  as  against  the 
individuals  now  constituting  the  company,  this  question  that  you  attempt  to  raise  in 
contravention  of  the  proceedings  which  the  company  had  themselves  taken  in  the 
course  of  their  dealing  with  the  company's  affairs. ''  I  apprehend,  my  Lords,  that  it  is 
unnecessary  to  come  to  any  precise  determination  upon  that  point  here,  in  my  view  of 
the  case ;  but  if  those  acts  be  thoroughly  sifted,  and  there  will  no  doubt  be  something 
to  be  said  about  them  on  a  future  occasion  when  the  proper  time  comes,  and  the  official 
liquidator — who  in  that  capacity  is  bound  to  collect  all  the  assets  of  the  company, 
and  distribute  them  by  direction  of  the  Court  among  the  creditors — is  in  a  position  in 
which  he  may  assert  rights  as  against  the  company,  and  assume  a  position  against  the 
members  of  the  company,  which  the  company  itself  possibly  might  not  be  in  a  position 
to  assert  as  against  one  of  its  members,  Mr.  Waterhouse. 

£ut  now,  passing  that  question,  the  real  and  substantial  question  in  the  case  appears 
to  me  to  be  this,  whether  or  not  a  person  taking  shares  in  a  company  established  under 
a  deed  which  recites,  however  untruly,  that  £100,000  has  been  paid,  and  engaging  by 
bis  signature  to  that  deed  to  meet  all  the  contributions  which  remain  to  be  levied,  but 
which  are  not  to  exceed  £5  a  share,  the  rest  having  been  paid ;  whether,  moreover,  a 
person  having  purchased  shares  in  the  market  on  which  the  representation  is  that  £100 
has  been  paid  up  upon  each  share,  and  receiving  certificates  of  those  shares  signed  by 
the  directors  themselves,  who  were  competent  to  act  in  the  matter,  and  who  gave  such 
certificates,  stating  that  £100  per  share  had  been  paid  up,  can  afterwards,  at  the  instance 
of  creditors  of  the  company  who  discover  and  state  that  in  truth  no  such  payment  has 
ever  been  made  by  the  original  holders  of  the  shares,  but  that  in  reality  the  shares  had 
been  taken  and  issued  to  the  public  without  the  fact  being  known  that,  while  they 
were  £105  shares,  only  £5  or  some  very  small  amoimt  had  been  paid  up  upon  them, — 
whether  such  a  shareholder  can  be  sued  on  behalf  of  the  creditors  of  the  company  for 
the  £100  per  share  which  remains  unpaid? 

That  question  being  raised  between  the  creditors  and  the  alleged  shareholders,  one 
has  to  consider  what  the  exact  position  of  such  a  shareholder  is,  and  especially  to 
consider  how  far,  regard  being  had  to  the  whole  policy  of  these  Acts  of  Parliament, 
shareholders  can  set  up  the  defence  which  Mr.  Waterhouse  does  by  his  counsel  upon 
the  present  occasion,  that  he  is  not  liable  to  the  creditors  beyond  fhe  amount  which  he 
has  covenanted  or  contracted  by  the  deed  to  pay,  namely,  the  extra  sum  beyond  the 
£100  per  share,  which  was  stated  to  be  already  paid.  He  says  that  I  am  not  obliged 
to  pay  more  than  that  amount  which  is  represented  in  the  certificate  delivered  to  me  to 
remain  unpaid  in  respect  of  those  shares. 

The  Judges  in  the  Court  below  differed  considerably  in  opinion.  We  have  the 
advantage  of  the  opinions  of  almost  all  the  Judges  upon  the  subject,  and  their  opinions 
have  varied  very  considerably  upon  this  point.  I  confess,  after  some  considerable 
hesitation,  I  have  come  to  the  conclusion  that,  as  regards  the  true  construction  of 
instruments  of  this  description  between  the  company,  on  the  one  hand,  and  the  share- 
holders with  whom  they  are  about  to  deal,  on  the  other,  a  shareholder  is  entitled  to 
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say, — the  contract  I  have  entered  into  must  be  found  in  the  deed  into  which  I  have 
entered.  For  all  purposes,  as  between  me  and  third  persons,  I  am  only  to  be  held  to 
have  entered  into  those  engagements  [95]  which  the  deed  itself  represents  me  to  have 
entered  into ;  and  as  regards  the  shares  which  I  have  taken  and  purchased  in  the  company 
— I  have  a  certificate  which  certifies  that  a  certain  amount  per  share  has  been  paid,  which 
certificate  is  duly  registered  as  the  Act  requires,  for  the  very  purpose  of  protecting  the 
shareholders  on  the  one  hand,  and  the  creditors  on  the  other,  with  a  statement  of  what 
money  has  been  paid  upon  the  shares — I  am  entitled  to  say,  in  default  of  any  fraud,  or 
any  negligence  that  can  be  charged  against  me,  that  I  am  only  liable  upon  that  contract 
I  have  entered  into — I  am  only  liable  to  the  extent  of  the  money  which  appeared  by 
the  certificate  itself  to  be  given  me  by  the  officers  of  the  company  to  be  unpaid. 

I  think  it  stands  to  reason,  on  consideration  of  the  whole  matter,  that  the  principle 
which  induced  your  lordships,  in  the  case  of  Oakes  v.  Turquand,*  to  decide  against  a  share- 
holder, notwithstanding  his  representing  that  he  had  been  fraudulently  and  by  misrepre- 
sentation induced  to  take  shares  in  the  Overend  and^Gurney  Company,  and  which  decision 
of  your  Lordships  appears  to  have  considerably  influenced  the  minds  of  some  of  the 
learned  Judges  who  decided  this  case,  I  think  those  principles  upon  which  your  Lord- 
ships so  decided  have  really  no  bearing  whatever  upon  the  present  question.  There  the 
only  question  was  this, — Mr.  Oakes  had  undoubtedly  become  a  member  of  the  company. 
Of  that  there  was  no  question ;  he  knew  all  the  objects  for  which  the  company  was 
founded,  and  the  term  of  its  constitution,  and  he  entered  into  the  ordinary  engagements 
into  which  every  shareholder  entered.  Then  he  said,  I  entered  into  those  engagements, 
but  I  seek  to  be  relieved  from  them,  because  I  was  induced  to  enter  into  them  by  mis- 
representations made,  without  which  I  should  not  have  become  a  shareholder.  But 
this  House  held  that  whatever  rights  he  might  have  acquired  against  other  persons,  as 
it  regarded  the  outer  world  he  had  confessedly  become  a  shareholder,  having  executed 
an  instrument  by  which  he  was  bound,  and  upon  which  every  creditor  had  a  right  to 
believe  that  the  whole  thing  was  based,  and  that  he  could  not  extricate  himself  from 
his  difficulty  after  the  winding  up,  although  before  the  winding  up  he  might  have 
taken  steps  to  liberate  himself  from  the  engagements  into  which  he  had  been  led  by 
those  misrepresentations. 

But  here  the  question  is,  what  is  the  engagement  itself  ?  The  only  engagement  this 
gentleman  entered  into  was  an  engagement  to  pay  up  the  £5  per  share  upon  all  the 
shares  which  he  had  taken.  His  case  rests  upon  two  grounds — first,  that  the  deed 
itself  so  stated,  and  the  purchaser  must  be  supposed  to  have  known  that  when  he 
acquired  his  shares ;  and  secondly,  that  his  acquisition  of  the  shares  was  in  direct  con- 
formity with  the  representations  of  the  deed,  and  the  shares  were  handed  over  to  him 
as  being  shares  upon  which  this  sum  of  money  had  been  paid  up,  and  although  it  is 
true  (as  some  of  the  learned  Judges  observed)  that  there  is  nothing  in  the  Act  of 
Parliament  which  makes  it  the  duty  of  the  directors  to  state  in  the  memorandum  of 
association  what  amount  has  been  paid  up,  I  do  not  conceive  that  that  by  itself  can 
vary  the  position  of  this  question  as  to  any  contract  he  has  entered  into.  He  says, — 
you  cannot  make  ^  new  contract  for  me.  There  may  be  some  good  ground  for  creditors 
taking  such  remedies  as  they  may  be  advised  on  the  ground  of  those  representations 
which  were  made,  and  possibly  (though  it  is  not  for  me  now  to  express  my  opinion 
upon  the  subject)  it  may  be  competent  for  them  to  say — as  to  you  directors  who  have 
subscribed  a  memorandum  of  association  saying  that  you  have  taken  so  many  shares 
among  you,  I  hold  you  to  the  amount  which  you  said  was  paid  up  upon  the  shares, 
which  is  £100  per  share,  and  your  saying  that  the  money  was  never  paid  will  not, 
as  between  you  and  me,  render  you  the  less  liable  for  the  contract  you  have  entered 
into. 

The  principle  reliance  of  those  who  argued  the  case  for  the  respondent  was  placed 
upon  that  section  of  the  Act  which  declares  that  a  person  becoming  a  shareholder  in 
one  of  the  joint-stock  companies,  under  the  Act  of  1856,  is  to  be  liable  to  creditors  in 
the  first  instance  generally,  but,  secondly,  with  an  exception  as  regards  limited 
companies,  with  reference  to  the  amount  of  money  paid  up.  The  argument  was  that 
the  liability  was  not  in  respect  of  money  said  to  be  paid  [96]  up>  but  in  respect  of 
money  actually  paid  up.  JSTo  doubt  it  is  perfectly  true  that  no  set  of  persons  could 
have  represented  themselves  to  be  a  company  with  a  large  capital,  and  have  induced 

♦  L.  K.  2  H.  L.  325. 
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persons  to  trade  with  them,  and  could  afterwards  turn  round  and  say,  just  before  you 
traded  with  us  we  registered  in  the  public  register  a  statement  that  so  much  capital 
was  actually  paid  up — it  is  the  fact  that  is  to  be  looked  to,  and  not  the  statement  made. 
£ut  the  case,  as  regards  innocent  parties  who  entered  into  the  contract,  appears  to  me 
to  be  in  a  different  position,  and  that  which  at  first  created  difficulty  in  my  mind 
vanished  on  reflection.  The  doubt  I  had  was  as  to  the  true  construction  of  these  Acts, 
which  undoubtedly  were  intended  to  confer  great  privileges  upon  limited  companies, 
exempting  the  owners  of  shares  from  liabilities  which  would  otherwise  extend  to  the 
whole  of  their  property,  but  which,  at  the  same  time,  while  granting  those  great 
privileges,  were  intended  to  confer  security  upon  creditors,  and  which  therefore  directed 
that  there  should  be  certain  statements  made  (which  of  course  were  intended  to  be  true 
statements)  for  the  information  of  those  creditors,  and  I  had  to  consider  how  far  any 
person  concerned  in  such  a  company  could  be  entitled  to  say,  as  against  a  creditor 
pursuing  his  remedies, — the  statements  made  there  are  untrue ;  I  have  entered  into 
engagements  with  a  company  which  has  so  many  shares;  I  have  taken  so  many  of 
those  shares;  they  are  J&105  shares;  I  have  not  paid  more  than  £b  upon  them,  but 
then  the  persons  who  held  them  before  me  stated  that  they  were  all  paid  up.  It  was 
upon  that  ground,  no  doubt,  that  this  case  was  assimilated  in  the  Court  below  to  the 
case  of  Oakes  v.  Turquand — namely,  that  this  person  could  not  free  himself  from  the 
consequences  of  a  fraudulent  engagement  into  which  he  had  entered. 

As  regards  the  position  of  creditors,  I  apprehend  there  is  very  little  in  such  a  case 
as  this  to  be  said  on  behalf  of  creditors  who,  in  dealing  with  the  company,  dealt  with 
them  on  the  footing  of  their  being  a  company  whose  shares  were  to  this  extent  paid  up, 
and  which  they  perceived  by  the  register  to  be  so  stated,  because  on  going  to  that 
legLster  every  creditor,  when  he  saw  the  fact  stated  that  so  much  capital  had  been  paid 
up,  would  no  doubt  think  he  was  dealing  with  a  more  responsible  company  than  this 
turned  out  to  be.  But,  at  the  same  time,  he  had  before  him  the  statement  of  the  fact 
of  the  money  being  paid  up,  and,  therefore,  from  that  he  would  conclude,  as  against 
any  one  shareholder  whom  he  might  be  inclined  to  pursue,  that  he  was  holding  shares 
on  which  £5  only  was  payable.  Therefore  the  representation  made  to  the  creditors  was 
simply  to  this  effect, — you  are  dealing  with  a  company  which  has  shares  to  a  certain 
amount,  but  which  shares  you  cannot  rely  upon  for  the  future  to  any  greater  extent 
than  an  amount  of  £5  per  share.  So  far,  therefore,  as  the  position  of  the  creditors  is 
concerned,  I  see  nothing  to  induce  me  to  say  that  any  representation  was  made  to  the 
creditors  on  the  part  of  Mr.  Waterhouse  which  he  was  not  himself  fully  justified  in 
making.  On  the  part  of  the  directors  they  had  power  and  authority — although  they 
had  no  special  direction  they  had  a  special  duty  imposed  upon  them  of  stating  the 
amount  paid  upon  the  shares  which  they  held ;  they  had  a  special  duty,  to  those  who 
acquired  and  took  up  new  shares,  to  state  the  facts  truly.  They  performed  those  duties 
in  a  manner  which  had  about  it  nothing  to  lead  Mr.  Waterhouse  to  suspect  that  they 
were  being  performed  improperly.  He  saw  on  the  register,  on  the  one  hand,  the 
amount  that  would  be  recoverable  from  the  rest  of  the  shareholders  by  calls  ;  and,  on 
the  other  hand,  he  was  completely  ignorant  of  any  fraud  in  the  transaction.  In  other 
words,  it  comes  to  the  simple  point  which  arose  in  Currie's  case,*  which  is  reported  in 
the  32d  Law  Journal,  before  the  Lord  Justice  Turner,  namely,  that  you  cannot  fix  and 
fasten  upon  this  gentleman,  Mr.  Waterhouse,  any  other  than  that  engagement  which 
he  has  entered  into.  If  you  seek  to  have  your  remedy  against  him  because  he  has  con- 
tracted with  the  company  to  become  a  subscriber,  you  must  take  the  whole  contract  as 
it  was  entered  into,  which  was  to  pay  £5  per  share. 

I  had  some  hesitation  in  my  mind  with  respect  to  this  case  in  the  first  instance, 
but  on  consideration  I  have  arrived  at  the  conclusion  that  the  appellant  [97]  has 
succeeded  upon  the  point  which  he  has  here  raised,  and  that  the  interlocutor  should  be 
reversed,  and  that  the  proper  direction  should  be  given  for  placing  Mr.  Waterhouse  in  a 
position  in  which  he  may  no  longer  be  molested.  And  that  will  probably  best  be  done 
by  a  direction  to  strike  out  that  particular  portion  of  the  order  made  in  the  Court  below 
which  allowed  the  parties  to  go  to  proof  in  the  matter. 

Lord  Chelmsford. — My  Lords,  the  interlocutor  finding  that  the  liquidator  is 
entitled  to  a  proof  of  the  averments  made  by  him  on  record  can  only  be  supported  if 

*  Currie,  in  re  Great  Northern  and  Midland  Coal  Co.  (Limited),  32  L.  J.  Cha. 
Ca.  421. 
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the  averments,  when  proved,  would  be  relevant  to  establish  the  liability  of  the 
appellant  to  be  placed  on  the  list  of  contributors.  I  have  arrived  at  the  conclusion 
that  he  is  not  so  liable.  1 1  is  clear  that,  as  between  the  appellant  and  the  company, 
he  had  paid  all  that  he  was  liable  to  pay  ;  and  if  the  company  had  continued  to  carry 
on  its  business,  no  call  could  have  been  made  upon  him  beyond  the  £5  he  had  paid  on 
each  of  his  300  shares. 

It  is  an  essential  preliminary  to  the  formation  of  a  company  that  there  should  be  a 
memorandum  of  association,  which  may  or  may  not  be  accompanied  by  articles  of 
association  prescribing  regulations  for  carrying  on  the  company.  The  Joint-Stock 
Companies  Act  of  1856  requires  the  memorandum  of  association  to  state  the  amount  of 
the  nominal  capital  of  the  proposed  company.  The  memorandum  in  the  present  case 
states  the  nominal  capital  of  the  company  to  be  £105,000,  "  whereof "  (it  is  stated) 
"£100,000  is  paid  up,  and  £5000  remains  to  be  paid." 

The  statement  of  the  paid-up  capital  is  false ;  and,  not  being  required  by  the  Act 
to  be  made,  it  is  contended  that  it  is  of  no  avail  against  the  liquidators  upon  the 
winding  up  of  the  company. 

In  the  articles  of  association,  which,  when  entered  into,  are  required  by  the  Act  to 
contain  regulations  as  to  calls  on  the  shareholders  in  respect  of  all  monies  unpaid  upon 
their  slyires,  "  it  is  agreed  that  the  company  may  from  time  to  time  make  such  calls 
upon  the  shareholders  in  respect  of  the  sum  of  £5000  now  remaining  unpaid  on  their 
shares  as  they  think  fit,  provided  such  call  shall  not  exceed  at  any  one  time  10s.  per 
share."  Now,  by  the  10th  section  of  the  Act  of  1856  the  articles  of  association,  when 
registered,  shall  bind  the  company  and  the  shareholders  therein  to  the  same  extent  as 
if  each  shareholder  had  subscribed  his  name  and  affixed  his  seal  thereto.  Under  the 
agreement  thus  entered  into  with  the  shareholders,  the  company  could  not  have  made 
calls  upon  them  for  more  than  £5  a  share,  agreed  to  be  the  only  amount  remaining 
unpaid. 

I  think  this  would  have  been  the  case  as  between  the  company  and  the  original 
shareholders,  though  parties  to  the  misrepresentation  as  to  the  paid-up  capital,  for  they 
must  be  taken  to  have  agreed  that  the  assumed  payment  of  the  £100,000  was  to  be  the 
basis  of  their  contract.  But  the  case  of  the  appellant,  a  transferee  of  shares,  is  much 
stronger  than  that  of  the  original  shareholders.  He  purchased  his  300  shares  partly 
from  original  shareholders  and  partly  from  the  company  (as  forfeited  shares),  and  he 
received  certificates  stating  that  he  was  the  proprietor  of  these  shares  of  £105  each, 
upon  each  of  which  £100  had  been  paid.  The  shares  thus  acquired  by  the  appellant 
were  respectively  registered  by  the  company ;  and  in  the  column  headed  "  Amount  paid 
on  each  share  "  is  inserted  the  sum  of  £100.  The  appellant  afterwards  paid  the  amount 
of  the  calls  made  upon  him  to  the  extent  of  £5  on  each  share,  and  received  a  discharge 
in  full,  signed  by  the  secretary  of  the  company,  on  the  20th  June  1861. 

The  appellant  had  thus  satisfied  all  his  obligations  before  the  2d  December  1864, 
when  the  order  for  winding  up  the  company  under  the  provisions  of  the  Companies  Act 
1862  was  made  by  the  Court  of  Session. 

It  is  contended,  on  the  part  of  the  respondent,  that  under  this  winding-up  order  the 
liability  of  the  appellant  is  entirely  changed ;  that  it  is  competent  to  the  official 
liquidator,  who,  it  is  said,  represents  not  only  the  company,  but  also  the  creditors  of 
the  company,  to  shew  that  the  company  was  founded  on  misrepresentations,  that  the 
allegation  in  the  memorandum  and  articles  of  association  that  £100,000  had  been  paid 
was  false,  and  the  statement  on  the  register  of  [98]  ^100  having  been  paid  on  the 
appellant's  shares  was  also  false  ;  and  that  the  liquidator  is  therefore  entitled  to  make 
calls  upon  the  appellant  to  the  extent  of  £100,  not  actually  but  only  nominally  paid 
on  each  of  his  shares. 

Upon  examining  the  Companies  Act  1862  I  find  nothing  to  warrant  the  assertion 
that  the  powers  of  a  liquidator  arc  as  extensive  and  searching  into  the  constitution  of 
a  company  as  is  thus  alleged.  He  is  appointed  for  the  purpose  of  assisting  the  Court 
in  the  winding  up  of  the  company,  but  in  all  his  proceedings  he  appears  to  be  merely 
substituted  for  the  company.  He  is  to  bring  and  defend  actions,  &c.,  in  the  name  and 
on  behalf  of  the  company ;  to  carry  on  the  business  of  the  company ;  to  do  all  acts  and 
execute  all  deeds  in  the  name  of  the  company ;  and  to  do  and  execute  all  such  other 
things  as  may  be  necessary  for  winding  up  the  affairs  of  the  company  and  distributing 
it<4  assets.  I  find  nothing  in  these  duties  which  indicate  that  the  liquidators  can  deal 
with  the  shareholders  of  the  company,  or  with  the  company  itself,  on  any  other  footing 
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than  ihe  liabilities  and  relations  existing  between  them  at  the  time  of  the  winding-up 
order. 

The  £100,000  part  of  the  capital  of  the  company,  falsely  alleged  to  have  been  paid 
uP)  ought  in  some  manner  to  be  made  available  to  the  company's  creditors,  and  yet  even 
if  the  question  were  with  one  of  the  original  subscribers,  a  party  to  the  misrepresentation 
as  to  the  paid-up  capital,  I  confess  I  cannot  see  my  way  to  a  conclusion  that  the  liquidator 
could  have  placed  him  on  the  list  as  a  contributory  to  the  extent  of  the  £100  per  share 
nominally  but  not  actually  paid. 

But  whatever  may  be  the  case  of  these  shareholders,  that  of  the  appellant  is  entirely 
different.  He  was  no  party  to  any  misrepresentation,  but  purchased  bona  fide  under  the 
assurance  that  there  remained  only  £5  to  pay  on  the  shares,  and  he  must  have 
regulated  the  price  which  he  paid  for  them  accordingly.  If  knowledge  of  the  statement 
of  the  payment  of  XI 00  upon  each  of  his  shares  being  untrue  would  have  altered  his 
pofrition,  yet  the  liquidator  does  not  pretend  to  be  able  to  prove  actual  knowledge  on 
the  part  of  the  appellant,  but  merely  alleges  "  that  he  knew  or  ought  to  have  known 
that  the  nominal  capital  of  the  comj>any  was  not  paid  up,  and  that  the  slightest  inquiry 
would  have  disclosed  it." 

If  before  his  purchase  the  appellant  had  looked  to  the  documents  he  would  have 
found  upon  the  memorandum,  and  articles  of  association,  and  ui)on  the  register,  the 
statutory  proof  that  £100  had  been  paid  upon  each  of  the  shares,  and  if  (as  he  was 
entitled  to  do)  he  relied  upon  the  representations  of  the  transfer,  he  bought  and 
accepted  the  transfer  upon  the  footing  that  he  would  have  no  more  to  pay  than  £5  ui)on 
each  of  hii^  shares,  and  he  cannot,  in  my  opinion,  be  made  liable  for  a  larger  amount. 
I  think  the  interlocutor  must  be  reversed. 

Lord  Wbstbury. — My  Lords,  certain  rules  and  princii)les  which  have  long  been 
settled  are  quite  sufficient  for  the  determination  of  this  case. 

I  take  it  to  be  quite  settled  that  the  rights  of  creditors  against  the  shareholders  of 
a  company  when  enforced  by  a  liquidator  must  be  enforced  by  him  in  right  of  the 
company.  What  is  to  be  paid  by  the  shareholders  is  to  be  regarded  in  that  light. 
What  is  due  to  the  company  is  that  only  which  is  in  fact  recoverable  by  the  company. 
The  question  therefore  is,  has  the  liquidator,  standing  in  the  place  of  the  company,  a 
right  to  recover  from  a  shareholder  to  whom  the  company  has  given  a  certificate 
declaring  that  the  whole  amount,  save  £5,  has  been  paid  upon  his  shares — can  the 
liquidator  impeach  the  memorandum,  set  aside  the  articles,  reduce  the  certificate,  and 
recover  in  the  right  of  the  company  that  which  the  company  could  not  for  one  moment, 
as  against  a  himafide  shareholder,  be  entitled  to  recover? 

I  entirely  adopt  the  statement  which  fell  from  my  noble  and  learned  friend  sitting 
opposite  me  (Lord  Cairns)  in  the  case  of  Duckworth,  which  is  reported  in  the  2d 
Tolume  of  Chancery  Appeals,  where  my  noble  and  learned  friend  used  these  words  : — 
"  The  liquidator  represents  the  creditors  only  because  he  represents  the  company,  and 
through  the  company  the  rights  of  the  creditors  are  to  be  enforced. '^  Now,  here  the 
appellant  is  a  bona  fide  holder  of  shares,  upon  which,  no  [99]  doubt,  there  was  a  false 
statement  made  by  the  company,  of  which  he  had  no  knowledge,  and  as  to  which  ho 
was  under  no  obligation  to  inquire,  and  therefore  he  cannot  be  subjected  to  liability 
hy  having  imputed  to  him  a  knowledge  of  the  falsehood.  Could  the  company  recovc^r 
against  him  ?  If  there  had  never  been  a  winding-up  order  the  question  would  not  have 
atlmitted  of  a  moment's  doubt ;  and  the  winding-up  order  does  not  place  the  liquidator 
in  a  better  position  against  the  shareholders  than  the  company  were  in.  I  therefore 
entirely  concur  in  the  order  which  has  been  proposed  by  my  noble  and  learned 
friend. 

Lord  Colonsay. — My  I^rds,  I  consider  this  case  to  be  attended  with  considerable 
nicet}'.  It  diflfers  from  the  other  cases  which  were  brought  before  us ;  and  I  have  come 
to  the  same  conclusion  as  my  noble  and  learned  friends  have  come.  I  am  not  surprised, 
however,  that  there  was  a  difference  of  opinion  upon  this  case  in  the  Court  below.  1 
think  some  of  the  judges  in  the  Court  below  took  an  erroneous  view  of  the  judgment 
of  this  House  in  the  Overend  &  Gurney  case  (Oakes  v.  Turquand),  but  the  distinction 
between  the  two  cases  has  been  already  pointed  out  by  my  noble  and  learned  friend  on 
the  woolsack.  We  have  to  deal  here  with  the  case  of  Waterhouse  alone.  In  the 
Court  below  two  other  parties  were  supposed  to  be  in  the  same  position  with  him.  But 
they  are  not  appellants  here,  and  therefore  we  cannot  deal  with  them.  We  can  only 
deal  with  the  case  of  Waterhouse ;  and  I  think  the  course  to  be  followed  in  the  case 
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of  Waterhouse  is  just  that  which  my  noble  and  learned  friend  on  the  woolsack  has 
suggested — that  we  should  reverse  the  interlocutors  of  the  Court  below,  and  pronounce 
in  terms  almost  identical  with  the  first  question  of  the  First  Division  of  the  Court — 
Whether  the  petition  of  the  official  liquidator  ought  to  be  refused  in  so  far  as  it  prays 
that  the  list  of  contributories  should  be  settled  so  as  to  include  the  name  of  Waterhouse 
as  a  contributory  ?  I  think  that  the  petition  ought  to  be  refused  in  so  far  as  it  prays 
that  the  name  of  Waterhouse  should  be  included  in  the  list  of  contributories. 

Interlocutor  reversed,  and  cause  remitted  to  the  Court  of  Session,  with  instructions 
to  dismiss  the  petition  of  the  official  liquidator  in  so  far  as  it  seeks  to  include  the  name 
of  Waterhouse  among  the  contributories. 

W.  M.   Wilkinson,  Lincoln's  Inn  Fields— C.  &  A.  S.  Douglas,  W.S.— Williams 

&  James,  Lincoln's  Inn  Fields — Henry  Buchan,  S.S.C. 


No.  10.  VIII.  Macpherson  H.L.  99.     20  June  1870.     House  of  Lords. — 

Lord  Chancellor  (Hatherley) ;  Lord  Westbury ;  Lord  Colonsay. 

Hans  George  Leslie  (Defender),  Appellant. — Sir  R,  Palmer,  Q.O, — Lancaster. 
Gordon  M*Leod  and  Others  (Pursuers),  Eespondents. — Anderson,  Q.C. — 

Nevay, 

M  e  Conira, 

Provision  to  Vouriger  Children — Marriage-Contract — Liability  of  Heir — Agreemejit. — A 
person  by  antenuptial  marriage  articles  became  bound  to  convey  a  certain  estate  to 
himself  and  the  heirs-male  of  the  marriage,  and  bound  himself,  and  his  heirs  and 
successor  whomsoever,  to  make  payment  of  a  sum  of  £16,000  to  the  younger  child  or 
children  of  the  marriage.  He  subsequently  executed  a  marriage-contract  in  terms  of 
the  obligation.  He  was  survived  by  two  children, — a  son  and  daughter.  In  ignorance 
of  the  marriage-contract,  the  daughter  discharged  all  claims  against  her  father's  estate 
on  receiving  from  her  brother,  who  took  the  estate,  a  bond  for  £5000  in  favour  of 
herself  in  liferent,  and  her  children  in  fee.  The  father's  executry  was  insufficient 
to  satisfy  the  provision  of  £16,000.  Held  (affirming  judgment  of  the  Court  of 
Session)  (1)  that  though  the  son  had  acquired  the  estate  in  virtue  of  the  same  deed 
which  contained  the  provision  in  favour  of  the  younger  children,  still,  as  his  father's 
heir,  he  was  liable  for  his  father's  debts,  and  so  bound  to  implement  the  obligation 
in  favour  of  the  younger  children  intra  valorem  of  the  estate ;  but  (2)  that  he  was 
entitled  to  be  relieved  of  the  obligation  for  the  £5000. 

[100]  (III  the  Court  of  Session,  Feb.  21,  1868,  antey  vol.  vi.  p.  445.) 

An  antenuptial  agreement  or  articles  of  marriage,  entered  into  on  4th  March  1820, 
by  Hans  George  Leslie,  Esq.  of  Denlugas,  and  Mrs.  Mary  Ramsay  or  Brebner,  bore, — 
"  And  the  said  Hans  George  Leslie  shall  be  further  bound  to  convey  the  lands  and  estate 
of  Over  and  Nether  Denlugas,  and  others,  to  himself  and  the  heir-male  of  the  marriage 
in  fee ;  and  also  to  secure  to  the  younger  children  of  the  marriage  £16,000. 

On  25th  March  1820,  being  soon  after  the  marriage,  Mr.  Leslie  and  his  wife,  in 
pursuance  of  the  foresaid  agreement,  executed  a  postnuptial  contract  of  marriage  in  terms 
thereof. 

Mrs.  Leslie  predeceased  her  husband.  Mr.  Leslie  died  on  4th  May  1856,  survived 
by  a  son,  Hans  George  Leslie  (the  defender),  and  a  daughter,  Mary,  who  was  married 
to  Gordon  M'Leod,  the  pursuer,  on  7th  December  1854.  Mrs.  M*Leod  died  31st  March 
1861,  survived  by  three  children. 

The  deceased  Mr.  Leslie  left  a  trust-disposition  and  settlement,  dated  24th  April 
and  recorded  28th  July  1856,  by  which  he  conveyed  his  estates  to  trustees.  The 
purposes  of  the  trust  were,  inter  alia,  a  provision  of  £5000  in  favour  of  the  truster's 
daughter,  Mrs.  M'Leod,  in  liferent,  and  her  children  in  fee. 

The' estate  left  by  Mr.  Leslie  consisted  of  the  estate  of  Denlugas,  valued  at  £28,000, 
and  of  about  £1500  of  free  executry. 
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The  defender,  Hans  George  Leslie,  in  October  1857,  bronght  an  action  of  reduction 
of  this  trust-disposition,  of  having  been  granted  on  deathbed  to  his  prejudice,  in  which 
action,  on  15th  January  1858,  he  obtained  decree. 

Thereafter  he  made  up  a  title  by  sp>ecial  and  general  service  as  heir  of  his  father, 
and  as  such  was  infeft  in  the  estate  of  Denlugas. 

Some  communications  took  place  in  1857  and  1858  between  the  pursuer  M'Leod  and 
the  defender,  and  their  agents,  in  reference  to  Mrs.  M^Leod's  provision.  The  result  was, 
that  the  defender  granted  a  bond  and  disposition  in  security,  dated  31st  May  1858,  in 
favour  of  trustees  for  the  pursuer  and  his  wife  and  children,  for  £5000,  over  the  lands 
and  estate  of  Denlugas  and  others,  and  on  1st  June  1858  a  discharge  was  granted  by 
the  pursuer  and  his  wife  to  the  defender  of  all  claims  competent  to  them  against  the 
deceased's  estate. 

This  bond  and  disposition  in  security  proceeded,  inter  cdia^  upon  this  narrative : — 
"My  purpose  and  intention  is,  and  has  been,  that  the  wishes  and  purposes  of  my 
deceased  father,  as  expressed  in  the  said  settlement,  should  be  carried  into  effect  with 
reference  to  the  said  provision  of  £5000  in  favour  of  my  said  sister  and  her  family, 
whom  failing,  in  favour  of  myself,  as  therein  specially  and  hereinbefore  expressed ; 
and  that,  with  the  view  of  carrying  such  intention  into  effect,  it  has  been  arranged  and 
agreed  upon  among  and  between  us,  namely,  myself,  the  said  trustees  and  executors  of 
my  said  deceased  father,  and  the  said  Mrs.  Mary  Leslie  or  M*Leod,  and  her  said  husband 
for  any  claim  or  interest  he  may  have  in  the  premises,  that,  on  my  granting  heritable 
security  over  the  lands  and  estate  of  Denlugas  and  others  for  the  said  provision  of 
£5000,  the  whole  estate  and  effects,  heritable  and  moveable,  should  belong  to  me ;  and 
that  the  said  security  and  provision  is  to  be,  and  is  hereby,  accepted  by  the  said  Mrs. 
Mary  Leslie  orM*Leod,  and  the  said  Gordon  M*Leod,  as  in  full  of  legitim,  or  bairns' 
part  of  gear,  or  portion-natural,  or  other  share  of  the  estate  of  the  said  deceased  Hans 
George  Leslie,  in  and  through  his  decease,  or  the  decease  of  Mrs.  Mary  Ramsay  or 
I^lie,  his  spouse,  and  also  of  every  other  claim  or  demand  whatever  which  might  be 
competent  to  her  or  them  against  him  or  his  said  estate ;  and  which  said  provision  is 
BtillQOl]  to  remain  under  the  management  and  control  of  the  said  trustees  nominated  and 
appointed  under  the  said  trust-disposition  and  settlement,  and  for  the  uses  and  purposes 
therein  set  forth,  so  far  as  affecting  and  relating  to  the  liferent  and  fee  of  the  said 
provision." 

At  the  time  when  these  deeds  were  executed  Mr.  M*Leod  and  his  wife  were  in 
ignorance  of  the  existence  of  the  marriage  articles  and  postnuptial  contract  of  marriage, 
but  in  the  month  of  January  1863,  after  the  death  of  Mrs.  M*Leod,  Mr.  M'Leod 
obtained  information  as  to  their  existence,  and  immediately  wrote  to  the  defender's 
agent  requesting  him  to  exhibit  these  deeds.  This  demand  not  being  complied  with, 
the  present  action  of  exhibition,  reduction,  declarator,  and  payment  was  raised  by 
Gordon  M*Leod  in  his  own  name  and  in  name  of  his  children,  and  by  his  marriage- 
contract  trustees,  against  the  defender,  Hans  George  Leslie,  "only  son  of  the  said 
deceased  Hans  George  Leslie,  and  heir-male  of  the  marriage  between  the  said 
deceased  Hans  George  Leslie  and  the  also  deceased  Mrs.  Mary  Ramsay  or  Leslie,  and 
also  as  heir  in  special  served  and  decerned  to  the  said  deceased  Hans  George  Leslie  in 
the  lands  atid  estate  of  Denlugas  and  others,"  and  against  the  trustees  of  the  marriage- 
contract  of  the  deceased  Mr.  Leslie,  his  testamentary  trustees,  and  others  interested  in 
the  various  deeds  above  mentioned,  concluding  for  (1)  exhibition  of  the  marriage 
articles  and  postnuptial  contract  of  1820;  (2)  for  declarator  that  the  deceased  Mrs. 
Mary  Leslie  or  M'Leod  had  the  sole  and  absolute  right  to  the  provision  of  £16,000, 
and  that  the  same  was  now  vested  in  the  pursuer,  Gordon  M*Leod,  subject  to  the 
conditions  of  his  marriage-contract;  (3)  for  payment  of  said  sum  of  £16,000,  and 
(4)  for  reduction  of  the  bond  and  disposition  injsecurity  of  31st  May  1858,  and  discharge 
of  Ist  June  1858,  "but  that  only  in  so  far  as  the  same  can  be  held  to  exclude  or 
prevent  the  pursuers  from  obtaining  decree  of  declarator  and  payment." 

The  pursuers  stated  that  in  agreeing  to  execute  and  in  executing  the  dis(^harge  Mr. 
M*L«od  and  his  wife  were  ignorant  of  the  existence  of  the  deceased  Mr.  Leslie's 
maniage-articles  and  marriage-contract.  They  further  averred  that  the  defender,  and 
bis  agent,  Mr.  Sonter,  were,  since  April  1857,  in  the  knowledge  of  the  said  deeds,  and 
of  the  pursuers'  rights  under  the  same,  and  that  the  defender  and  his  said  agent,  at 
leaat  the  latter,  wilfully  and  fraudulently  failed  to  communicate  their  said  knowledge, 
and  took  advantage  of  Mr.  M'Leod's  ignorance  in  obtaining  the  discharge. 
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In  defence  it  was  stated  that  neither  of  these  deeds  was  found  in  the  deceased's 
repositories,  and  that  there  was  nothing  to  shew  that  they  ever  existed. 

Thereupon  the  pursuers  brought  an  action  of  proving  the  tenor  of  both  deeds,  in 
which,  on  27th  May  1865,  they  obtained  decree — {antey  vol.  iii.  p.  840). 

The  pursuers  pleaded; — (4)  The  said  -  provision  of  £16,000  being  a  debt  due 
by  the  late  Mr.  Leslie  at  his  death,  the  defender,  George  Hans  Leslie,  as  heir-male 
and  of  provision  of  his  father,  or  as  heir  in  special  served  and  decerned  to  him, 
and  also  as  heir  in  general  served  and  decerned  to  him,  or  as  having  entered 
upon  the  possession  of,  and  intromitted  with,  his  father's  heritable  and  moveable 
estate,  and  with  the  rents,  mails,  profits,  and  duties  thereof,  or  as  otherwise 
representing  his  father  on  one  or  other  of  the  passive  titles  known  in  law,  is  now 
liable  to  pay  and  account  for  the  said  provision  of  £16,000  to  the  creditor  or  creditors 
therein  as  aforesaid.  (5)  The  defender,  Hans  George  Leslie,  having,  as  his  father's 
heir,  succeeded  to,  and  been  infeft  in,  and  taken  possession  of,  the  lands  and  estate  of 
Denlugas  and  others,  is  bound  by  the  terms  of  his  father's  [102]  marriage-settlements 
to  satisfy  and  pay  the  said  provision  of  £16,000  to  the  younger  child  or  children  of 
the  marriage,  or  their  representatives. 

The  defender  pleaded; — (1)  The  averments  of  the  pursuers  are  irrelevant,  and 
insufficient  in  law,  to  support  the  conclusions  of  the  action.  (2)  On  a  sound  construc- 
tion of  the  marriage-contracts  founded  on  by  the  pursuer,  the  defender  is  not  liable  for 
the  sum  claimed  by  the  pursuers  in  this  action,  and  was  entitled  to  the  lands  of 
Denlugas  and  others  without  incurring  such  liability.  (3)  The  defender  does  not 
represent  his  father,  and  is  not  liable  for  the  sums  sued  for.  (4)  The  defender  has 
not  incurred  any  such  liability  in  respect  of  the  service  expede,  or  titles  made  up  by 
him — 1st,  because  the  defender  has  only  taken  up  thereby  what  he  was  entitled  to  as 
a  creditor  under  the  said  marriage-contracts ;  and  2d,  because  said  service  was  expede, 
and  said  titles  made  up  in  ignorance  of  the  existence  of  the  said  marriage-contracts. 
(5)  The  pursuers  are  not  entitled  to  make  or  enforce  the  claim  made  in  the  present 
action  so  long  as  the  said  bond  for  £5000  is  in  force ;  and  before  enforcing  said  claim 
they  are  bound  to  discharge  the  said  bond,  or  to  get  it  discharged,  and  to  repay  the 
sums  paid  under  the  said  bond.  (6)  In  any  view,  the  said  sum  of  £5000  must  be 
imputed  in  part-payment  of  any  sum  found  due  by  the  defender  in  this  action. 

The  First  Division,  with  three  consulted  Judges  (diss.  Lord  Deas),  pronounced  this 
interlocutor : — "  Decern  against  the  defender,  Hans  George  Leslie,  for  payment  to  the 
pursuer,  Gordon  M*Leod,  of  £11,000,  with  interest  from  Martinmas  1856,  but  subject 
to  the  obligation  of  the  said  pursuer  under  his  marriage-contract  to  lay  out  and  invest 
in  the  manner  and  for  the  purposes  therein  specified :  Further,  decern  against  the  said 
defender  for  payment  to  the  said  pursuer  of  the  further  sum  of  £5000,  with  interest 
as  aforesaid,  from  Martinmas  1856,  and  subject  to  the  obligation  of  the  said  pursuer 
under  his  marriage-contract  as  aforesaid,  but  under  condition  that  the  pursuer  shall, 
before  receiving  or  enforcing  payment  of  the  said  sum  of  £5000,  free  and  relieve  the 
said  defender  and  the  estate  of  Denlugas  of  the  bond  and  disposition  in  security 
executed  by  the  said  defender  in  favour  of  the  trustees  therein  named,  on  the  31st 
May  1858,  and  recorded  in  the  Register  of  Sasines  on  the  2d  June  thereafter,  and 
also  to  repay  to  the  said  defender  any  sum  or  sums  of  interest  paid  by  him  to  the  said 
pursuer  and  to  the  trustees  under  the  said  bond  :  Find  it  unnecessary  to  dispose  of  any 
of  the  remaining  conclusions  of  the  summons,"  &c. 

Both  parties  appealed  against  this  interlocutor,  in  so  far  as  adverse  to  them. 

Lord  Chanckllob. — My  Lords,  the  facts  of  this  case  are  a  little  complicated,  and 
the  point  of  law  here  raised  has  been  argued  before  us  with  great  ability,  and  in  great 
detail ;  but  I  confess  it  appears  to  me  that  the  whole  determination  of  the  case  rests 
(as  regards  the  original  appeal)  upon  the  construction  of  a  single  sentence  of  the 
settlement  which  was  executed  by  the  settlor  in  the  present  instance,  and  that  the 
construption  of  that  sentence  may  be  arrived  at  in  a  very  few  words. 

Now,  the  facts  are  simply  these : — Mr.  Leslie,  who  appears  to  have  been  a  wealthy 
gentleman,  on  his  marriage  in  !March  1820  executed  an  antenuptial  contract,  which 
was  implemented  soon  afterwards  by  a  fuller  and  more  complete  instrument  following 
the  terms  of  the  contract.  That  contract  is  the  contract  we  have  to  consider.  His 
wife  died  before  him.  Under  the  contract  his  wife  would  have  taken  a  liferent,  and 
also  a  certain  sum  of  money  was  charged  in  her  behalf.  I  need  not  any  more  deal 
with  her  interest  in  the  matter.     She  died  before  him.     He  died  on  the  4th  of  March 
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1656.  Then  upon  his  death  the  present  appellant  in  the  original  appeal,  Mr.  Leslie, 
seryed  himself  as  heir-[103]-general.  It  so  happened  that,  at  the  time  of  the  death  of 
Mr.  Leslie,  the  marriage-settlement  was  not  forthcoming.  It  is  not  necessary  for  us, 
I  think,  to  enter  into  any  detail  as  to  whether  or  not  it  was  kept  hack  hy  Mr.  Leslie, 
the  father,  or  under  what  circumstances  it  was  not  forthcoming.  I  therefore  simply 
state  that  the  settlement  was  not  forthcoming.  The  father  made  a  testamentary 
disposition  hy  which  the  son  would  take  the  estate  of  Denlugas, — his  family  only 
consisting  of  a  son  and  a  daughter;  and  by  a  testamentary  disposition  he  provided 
that  a  sum  of  £5000  should  be  paid  to  the  daughter ;  and,  subject  to  that,  the  estate 
was  to  go  to  the  son.  This  disposition,  however,  was  invalid  according  to  the  law  of 
Scotland,  as  being  subject  to  the  infirmity  of  a  deathbed  disposition.  It  could  not, 
therefore,  be  carried  into  effect.  The  son  was  entitled  to  reduce  it,  and  he  did  reduce  it ; 
but  at  this  time  the  settlement  not  having  come  to  his  knowledge,  as  he  said,  and  as  I 
think  we  are  bound  at  the  present  time  to  hold,  he  entered  into  an  engagement  with  Mr. 
M'Leod,  who  had  married  his  sister,  the  only  other  child  of  Mr.  Leslie,  in  which,  express- 
ing his  desire  to  fulfil  the  intention  of  his  father,  as  indicated  by  his  deathbed  disposition, 
with  reference  to  the  interest  of  his  sister,  he  executed  a  bond  for  securing  £5000  to 
certain  trustees,  who  were  to  hold  it  for  the  benefit  of  Mrs.  M'Leod  for  her  life,  and 
afterwards  for  the  benefit  of  her  children,  in  the  same  manner  as  had  been  provided 
by  the  deathbed  disposition.  After  that  had  happened  the  settlement  itself  was 
discovered.  Mrs.  M'Leod  died  before  the  original  proceedings  were  taken  by  Mr. 
M'Leod.  Mr.  M'Leod  took  proceedings  upon  the  settlement  itself,  to  have  handed 
over  to  him,  in  right  of  his  wife,  that  which  by  the  original  settlement  of  1820  was 
provided  for  the  younger  children  of  the  marriage. 

Now,  my  Lords,  having  shortly  stated  the  facts  of  the  case,  I  will  proceed  to  state 
what  the  settlement  of  1820  was.  By  that  settlement  of  1820  there  is  provision  made 
in  this  manner.  It  is  immaterial,  I  think,  whether  I  take  it  from  the  original  articles 
or  from  the  ultimate  disposition  itself,  because  in  effect  the  one  conforms  sufficiently  to 
the  other  to  make  it  quite  immaterial  which  instrument  one  cites.  The  complete 
instrument  was  in  this  form.  It  was  matrimonially  contracted  and  agreed  between  the 
spouses  that,  first,  Mrs.  Leslie's  property  being  made  over  to  her  husband,  he  gives  her 
the  liferent  which  I  spoke  of,  and  he  secures  to  her  a  sum  of  money  also ;  and  the 
provision  there  made  is  distinctly  expressed  to  be  a  charge  upon  the  whole  property  of 
the  testator.  The  charge  there  is  specifically  made ;  and  that  point  has  been  relied 
upon,  in  some  respects,  as  being  a  circumstance  that  ought  to  lead  us  to  a  construction 
with  reference  to  the  £16,000  which  was  afterwards  provided  for  the  younger  children. 
Then  what  he  proceeds  to  do  afterwards  is  this : — He  binds  himself  to  convey 
Denlugas  to  himself,  and  the  heir-male  of  the  marriage  in  fee ;  then  also  to  secure  to 
the  younger  children  of  the  marriage  the  sum  of  £16,000 ;  and,  in  the  event  of  there 
being  no  heir-male,  that  sum  was  to  be  increased  to  £20,000 ;  then  having  recited  the 
marriage  articles,  which  were  to  that  effect,  he  disposes  and  conveys,  I  may  say, 
accordingly.  I  need  not  go  into  more  detail  as  to  that  settlement.  The  whole  of  this 
case  turns  upon  the  part  I  have  read. 

Now,  the  circumstances  which  happened  were  these : — At  the  time  of  this 
settlement  being  executed  Mr.  Leslie  had  considerable  property.  He  had  considerable 
personal  estate  (as  we  should  call  it  in  this  country),  besides  this  estate  of  Denlugas, 
which  he  possessed ;  and  he  having  made  this  instrument  in  the  form  in  which  it  is 
made,  the  question  that  has  arisen  is,  whether  or  not — it  having  hapi)ened  at  his  death 
that  there  was  no  property  out  of  which  the  £16,000,  which  he  had  engaged  should  be 
paid  to  the  younger  children  of  the  marriage,  could  be  paid,  other  than  the  Denlugas 
property  itself — whether,  under  the  true  and  proper  construction  of  this  settlement, 
Mr.  lieslie,  the  son,  the  present  appellant,  was  entitled  either  to  retain  Denlugas  free 
of  all  claim  in  respect  of  the  £16,000,  or,  if  not,  whether  he  was  entitled  to  retain  it 
in  such  a  manner  that  an  apportionment  should  be  made  between  the  value  of  the 
estate  and  the  sum  of  £16,000  to  be  \ysLid  to  the  younger  children,  in  order  that  the 
intention,  as  it  was  alleged,  of  the  instrument  might  be  completely  effected? — the 
alleged  intention  being  that  the  son  was  to  have  the  estate  as  much  as  the  younger 
children  were  to  have  the  £16,000. 

[104]  Now,  the  whole  question  turns  upon  what  the  effect  of  the  law  of  Scotland  is 
upon  an  instrument  by  which,  on  the  one  hand,  the  person  executing  it  engages  to 
make  over  to  himself  and  the  heir-male  of  the  marriage  in  fee,  and  does  afterwards 
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effectually  make  over  to  himself  and  the  heir-male  of  the  marriage  in  fee,  the  real 
estate ;  and,  on  the '  other  hand,  by  the  same  instrument,  simply  creates  a  debt  of 
£16,000  not  specifically  charged  upon  any  property  whatsoever. 

My  Lords,  it  appears  to  me  that,  looking  to  the  authorities  which  are  cited,  and 
looking  to  the  absence  of  authority  in  any  way  contravening  that  view,  one  must 
necessarily  come  to  the  conclusion  which  was  arrived  at  by  the  majority  of  the  Judges 
in  Scotland,  namely,  that  what  was  engaged  and  agreed  to  be  made  over  to  the  son  is 
simply  the  inheritance  of  the  estate,  the  father  remaining  fiar  of  the  estate,  and  having 
the  estate  in  him,  and  the  son  coming  into  possession  of  it  simply  as  heir-male  of  the 
marriage,  and  by  virtue  of  his  quality  of  heir.  If  that  be  so,  then  it  would  appear 
beyond  all  doubt  that  the  heir  of  provision  is  liable  to  the  burdens  that  may  be 
incident  to  the  circumstance  of  his  becoming  interested  in  the  estate  simply  qua  heir — 
that  is  to  say,  he  must  bear  the  burdens  which  have  been  created  by  his  father.  And 
then,  amongst  other  things,  he  would  have  to  bear  this  burden  or  debt  of  £16,000. 

The  whole  gist  of  the  argument  which  has  been  raised  in  this  case  is  this, — that  the 
son  on  the  one  hand,  and  the  younger  children  on  the  other,  must  be  taken  as  having 
(»([ually  under  this  instrument--a  disposition  made,  as  we  should  say,  for  consideration, 
an  onerous  disposition ;  and  that  both  of  them  stood  in  an  equal  character  in  that 
respect,  and  that,  therefore,  it  was  impossible  to  predicate  of  the  son,  although  he  took 
this  property  as  heir,  that  he  .was  intended,  by  the  true  intent  and  effect  of  the 
instrument,  to  take  it  subject  to  the  payment  of  £16,000,  which  might  exhaust  the 
whole  value  of  the  estate,  and  deprive  him  of  any  benefit ;  that,  as  the  eldest  son  of 
the  marriage,  it  was  at  least  intended  that  he  should  not  have  an  inferior  benefit  to  any 
of  the  younger  children,  and  that  it  could  not  have  been  intended  that  the  younger 
children  should  deprive  him  of  the  whole  benefit  of  the  instrument. 

It  seems  to  me  that  the  fallacy  of  that  reasoning  is  simply  this :  We  were  appealed 
to  in  argument  and  in  the  reasoning  of  the  case  upon  this  ground, — It  is  said,  is  it 
possible  to  conceive  that  Mr.  Leslie  intended  his  son  to  have  nothing,  or  next  to 
nothing,  in  an  event  which  might  happen,  and  that  he  intended  his  other  child,  the 
daughter,  to  have  the  whole  benefit  of  the  estate?  That  is  reasoning  from  the 
circumstances  which  have  afterwards  happened.  I  do  not  suppose  that  either  the  one 
thing  or  the  other  was  present  to  the  father's  mind  at  the  time  of  the  instrument  being 
executed.  All  that  he  did  was  this, — he  said,  my  son  is  to  take,  not  as  the  immediate 
disponee  of  the  estate,  not  even  by  the  mode  of  my  reserving  to  myself  simply  a  liferent, 
but  he  is  to  take  as  my  heir.  And  having  made  that  provision,  he  says,  my  younger 
children  are  to  take  £16,000.  As  to  what  might  actually  come  to  one  child  or  another, 
that,  of  course,  was  a  matter  entirely  incapable  of  being  foreseen.  It  might  have  been, 
if  there  had  been  eight  younger  children,  that  each  would  have  taken  £2000,  but  as 
there  was  only  one  younger  child  the  whole  £16,000  devolved  upon  her.  As  regards 
the  position  that  this  gentleman  would  be  in,  taking  as  heir,  it  appears  very  probable 
that  it  was  in  Mr.  Leslie's  contemplation  that  he  himself  should  remain  a  man  of 
wealth,  as  he  appears  to  have  been  at  the  time  when  the  instrument  was  executed,  not 
foreseeing  then  that  the  estate  which  he  destined  for  his  son  would  necessarily  be 
subject  to  the  burden  of  his  debts,  however  they  might  be  occasioned.  And,  of  course, 
if  it  were  subject  to  the  burden  of  his  debts,  it  would  be  subject  to  the  burden  of  the 
debt  which  is  created  by  this  very  instrument,  because  there  is  no  indication  of 
intention  whatever  ujwn  the  face  of  the  instrument  that  that  debt  of  £16,000  was  to  be 
subject  to  any  other  condition  than  his  other  debts.  Although,  of  course,  as  regarded 
other  creditors  upon  the  estate,  this  instrument  might  not  prevail,  yet  as  between  the 
younger  children  and  the  future  heir  of  the  marriage  there  is  no  indication  whatever  of 
any  intention  that  the  heir  of  the  marriage  is  to  take  the  property  on  any  other 
condition  than  as  heir.  And  he  taking  as  heir,  there  is  nothing  [105]  whatever  in 
the  instrument  saying  that  he  is  to  be  exempted  from  the  ordinary  conditions  attached 

to  heirship. 

The  whole  position  is  this.  The  argument  is  that  there  is  an  equal  jus  crediti 
between  the  son  and  the  younger  children.  Be  it  so.  Jus  crediti  as  to  what  1  A  jus 
crediti  of  the  son  to  have  the  estate  as  heir,  subject  to  all  the  conditions  of  the  estate 
which  the  heir  takes ;  and  a  jus  crediti  of  the  younger  children  to  take  the  £16,000. 
Each  is  to  have  the  property  assigned  to  them.  And  it  is  only  the  circumstances 
which  have  since  occurred  which  render  it  unfortxmate  that  the  provision  assigned  to 
the  son  subject  to  this  condition  should  be  diminished  in  the  manner  in  which  it  has 
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been  diminished  by  the  payments  necessary  to  be  made  of  the  debts.     There  is  no 
apparent  commensurability,  as  it  seems  to  me,  in  the  two  provisions. 

For  that  reason  I  cannot  arrive  at  the  conclusion  at  which  Lord  Deas  arrived,  that 
jou  are  to  make  an  apportionment  between  the  son  and  the  daughter, — looking  at  the 
value  of  the  estate  on  the  one  hand  as  £28,000,  and  the  value  of  the  provision  for  the 
daughter  as  £16,000,  and  then  saying  that  as  in  consequence  of  the  failure  of  other 
means  of  the  testator  the  son  is  incapable  of  taking  the  whole  property  free  from  debts 
there  should  be  a  just  apportionment  made  between  them.  I  am  at  a  loss  to  find  any- 
thing upon  the  face  of  the  instrument  leading  to  that  conclusion. 

The  whole  case  seems  to  me  to  be  fairly  and  reasonably  concluded  by  a  single 
remark  made  by  Lord  Neaves  (and  the  other  learned  judges  make  remarks  of  a  similar 
character),  in  which  he  says, — "  I  think  this  is  a  great  point  in  the  case  to  be  con- 
sidered, for  in  reference  to  all  the  views  that  may  be  taken  of  it  the  question  seems  to 
be  whether  these  parties  are  in  pari  casu,  having  the  same  claims,  and  the  same 
character  in  this  supposed  competition,  or  whether  their  characters  are  essentially 
different,  and  whether  the  result  of  that  difference  is  to  lead  to  the  conclusion  that  we 
are  now  come  to.  The  defender,  the  heir-male  of  the  marriage,  had  a,  jus  rredili  under 
this  antenuptial  deed  ;  but  what  was  that  right  ?  He  had  a  right  to  be  substituted  to 
his  father  in  the  succession  to  the  landed  estate.  He  had  not  a  right  as  disponee ;  he 
had  not  a  right  to  an  inter  mvos  conveyance  of  it,  so  as  at  once  to  enter  into  possession, 
but  he  had  this  right,  that  his  father  should  take  the  titles  to  that  estate  to  himself  in 
the  first  instance,  and  to  the  heir-male  of  the  marriage  as  his  heir  substituted  to  him. 
That  was  the  right  of  the  eldest  son.  He  had  a  right  to  be  his  father's  heir,  and  a 
right  to  be  liable  for  his  father's  debts  " — we  should  call  that  rather  a  duty  or  a  burden 
than  a  right  "  That  was  the  nature  of  his  right ;  for  every  man  that  has  a  right  to  be 
another's  heir  has  a  right  or  a  burden  to  be  liable  for  his  debts.  He  must  take  the 
passive  elements  and  characteristics  of  the  character  just  as  he  takes  the  active  ones. 
The  right  of  the  other  party  was  not  a  right  of  that  kind.  It  was  sljus  crediti  in  so  far 
like  the  eldest  son's;  I  do  not  say  they  had  equally  slju8  crediti ;  they  had  both  &jus 
credUiy  each  of  its  own  character,  but  the  children's  jvs  crediti  was  that  of  pecuniary 
creditors — pecuniary  creditors  for  a  sum  of  money  to  be  paid  to  them  at  a  postponed 
date,' viz.  the  death  of  the  father.  They  were  pecuniary  creditors,  and  nothing  else 
than  creditors.  These  two  obligations  were  essentially  different  in  this  way,  that  the 
obligation  or  jus  crediti  of  the  eldest  son  was  an  obligation  ad  factum  proestandum.  It 
was  an  obligation  affecting  the  titles  of  this  estate,  so  that  the  succession  should  go 
down  to  him  as  heir,  that  the  estate  should  be  so  left  that  he  would  take  it  up  by 
service,  by  that  solemnity  in  law  which  we  know  as  the  aditio  hcereditatisy  and  by  so 
doing  become  liable  in  all  his  father's  onerous. obligations  ad  valorem  of  the  estate." 

My  Lords,  those  observations  seem  to  me  to  conclude  the  whole  case,  and  if  one 
were  to  put  the  analogy,  as  one  is  perhaps  too  much  tempted  to  do,  to  English  cases,  in 
order  to  bring  it  home  to  the  minds  of  such  of  us  as  are  more  conversant  with  English 
than  with  Scotch  law,  it  is  really  simply  a  case  of  a  marriage  settlement  by  a  man  who 
is  very  wealthy,  and  had  a  large  personal  estate  at  the  time  of  the  settlement,  and  who 
engaged  that  he  would  at  the  time  of  his  death,  having  then,  I  will  suppose,  two  or 
three  hundred  thousand  pounds  at  his  disposal,  leave  to  each  of  the  younger  children  of 
the  marriage  a  legacy  of  £10,000,  [106]  or  as  the  case  may  be  ;  and  that  he  will  leave 
to  the  eldest  son  the  residue  of  his  estate  at  the  time  of  his  death.  The  eldest  son 
would  have  that  which  at  the  time  when  the  settlement  was  made  appeared  likely  to  be 
a  far  greater  share  than  was  secured  to  the  younger  children,  but  he  might,  in  con- 
sequence of  events  which  happened  afterwards,  find  it  reduced  to  something  very  con- 
siderably below  what  was  provided  for  the  younger  children,  or  perhaps  absolutely  to 
nothing. 

As  regards  the  authorities,  I  do  not  enter  upon  them,  because  there  is  no  authority 
which  justifies  the  appellant's  conclusion  when  he  says  that  he,  coming  in  as  heir,  is 
entitled  to  be  liberated  from  the  consequences  of  being  heir.  On  the  other  hand,  there 
are  text-writers  supporting  authorities  so  far  as  they  go  upon  the  points  to  which  I 
have  adverted ;  though  this  very  precise  point  does  not  appear  to  have  occurred  accord- 
ing to  the  authorities.  Yet  they  say — Erskine,  I  think,  says — if  a  person  wished  to 
aeeuie  the  children  against  his  own  acts,  or  if  those  who  advised  a  lady  wished  to 
secure  the  children  against  the  acts  of  the  father,  I  think  a  possible  way  of  doing  that 
is  to  make  the  father  a  liferenter,  or  to  engage  to  infeft  the  eldest  son  of  the  marriage 
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in  such  a  way  as  to  make  over  to  him  the  benefit  of  the  estate,  which  he  shall  not  take 
as  leaving  the  father  fiar,  hut  shall  take  himself  by  way  of  succension.  If  that  is  done, 
then  of  course  the  eldest  son  becomes  absolutely  entitled  to  the  interest,  not  subject  to 
any  of  those  conditions  of  succession  which  affect  him  here.  Here  the  whole  question 
before  us  is,*  whether  or  not  one  who  is,  for  example,  declared  to  be  entitled  by  an 
instrument  for  onerous  t^uses  to  come  into  succession  to  his  father,  is  entitled  to  say  I 
will  come  into  that  succession  in  a  different  character  from  that  in  which  the  others 
come  in,  because  the  charges  which  are  sought  to  be  made  payable  out  of  my  property 
are  charges  created  by  the  same  instrument,  and  therefore  are  not  of  a  higher  character  or 
position  than  my  own,  which  made  over  to  me  the  succession.  I  think  it  would  all 
depend  upon  what  it  is  that  is  made  over  to  him;  and  whenever  you  arrive  at  a 
conclusion  as  to  what  it  is  that  is  made  over  to  him,  I  think  the  case  is  fairly  concluded, 
and  that  the  result  is  absolutely  necessary,  namely,  that  this  debt  falls  to  be  paid 
necessarily  out  of  the  provision  thus  made  for  the  son  by  way  of  succession. 

My  Lords,  I  have  carefully  looked  at  the  authorities  referred  to,  both  in  the  case 
and  in  the  judgment,  but  I  do  not  find  anything  to  justify  the  view  which  Lord 
Deas  seems  to  have  taken  of  the  case,  namely,  that  this  engagement  to  place  the  son  as 
heir  was  nothing  more  than  an  indication  of  the  person  who  was  to  take,  and  that  it 
in  no  degree  indicated  the  liability.  It  appears  to  me  that  the  describing  him  as  the 
heir  of  the  marriage  sufficiently  dcvscribed  him  in  a  different  manner  from  the  younger 
children. 

Then,  my  Lords,  the  rest  of  the  case  is  this — there  is  a  cross  appeal  which  I  must 
refer  to — upon  the  settlement  being  discovered,  or  rather  upon  a  copy  of  it  being 
discovered  (for  the  original  to  this  day  is  lost  or  mislaid),  Mr.  M*Leod  the  respondent  in 
the  first  appeal,  and  the  appellant  in  the  cross  appeal,  instituted  a  proceeding  in  which 
he,  in  the  first  place,  wished  to  have  a  declaration  of  the  existence  of  this  settlement 
— a  declaration  proving  the  tenor  of  this  settlement  That  accordingly  was  regularly 
done,  and  the  instrument  now  exists  before  us  by  virtue  of  that  decree.  It  is  estab- 
lished as  an  instrument  according  to  that  tenor  to  which  I  referred  in  dealing  with  the 
instrument  itself.  Well,  that  having  been  done,  he  also  insisted  on  having  the  £16,000 
paid.  But  then  that  being  the  case,  on  the  other  hand,  the  appellant  in  the  original 
appeal  asserted  that  there  was  nothing  payable  by  him,  and  that  he  was  entitled  to 
hold  Denlugas,  which  controversy  I  have  already  adverted  to,  and,  as  far  as  my  opinion 
is  concerned,  disposed  of.  He  said  further,  if  you  insist  upon  that  payment  of  £16,000, 
you  cannot  retain  the  £5000  which  I  made  over  to  you  in  consequence  of  my  father 
having,  by  a  disposition  which  was  invalid  according  to  the  law  of  deathbed,  indicated  a 
desire  that  that  sum  should  be  secured  to  my  sister,  and  which  sum  of  £5000  I  also 
made  over  to  you  in  entire  ignorance  on  my  part,  as  well  as  on  your  part,  of  the  exist- 
ence of  the  settlement.  That  £5000  must  be  deducted  as  so  much  money  paid  from 
the  £16,000.  The  learned  Judges  in  the  Court  below  were  unanimous  (as  every  person 
who  hears  the  case  must  be)  that  [107]  ^^&^  is  ^^^^  true  justice  to  be  administered 
between  the  parties.  I  should  add  that,  the  £5000  being  made  over,  a  release  was 
executed  by  Mr.  M*Leod  of  all  other  rights  whatsoever,  which  release  would  discharge 
the  whole  £16,000.  It  is  impossible  to  allow  Mr.  M*Leod  to  get  rid  of  the  effect  of 
that  release — which  is  part  of  the  proceeding  which  he  desires  to  achieve  in  his  action 
— without,  at  the  same  time,  giving  up  the  £5000,  which  was  the  consideration  for 
the  execution  of  the  release.  The  learned  Judges  below  appear  to  have  had  some  little 
difficulty  as  to  the  best  mode  of  effecting  this  manifest  and  clear  justice ;  but  I  think 
they  have  effectually  achieved  it  by  holding  that,  although  Mr.  M*Leod  may  have  an 
interlocutor  decreeing  payment  of  the  £16,000,  he  shall  not  be  paid  the  whole  sum, 
but  that  he  shall  be  paid  only  the  difference  between  the  £16,000,  and  the  £5000 
which  has  already  been  received  by  the  trustees  of  the  settlement  of  his  wife  ;  that  he 
shall  not  receive  the  remainder  until  and  unless  he  procure  a  release  by  the  trustees  of 
that  £5000.  He  says,  that  is  hard  upon  me ;  I  have  not  power  or  authority  over  the 
trustees  of  that  settlement  to  make  them  grant  a  release.  But  then  the  answer  to  him 
ig  this, — We  cannot  assist  in  relieving  you  from  the  release  which  you  have  given  to 
Mr.  Leslie,  except  upon  the  terms  of  procuring  a  release  to  him  on  the  other  hand  in 
respect  of  the  £5000.  It  appears  to  me,  therefore,  my  Lords,  that  in  both  cases  the 
decisions  complained  of  are  just  and  right,  and  ought  to  be  affirmed  ;  and  that  in  both 
cases  the  appeals  ought  to  be  dismissed  without  costs. 

Lord  Wbstburt. — My  Lords,  this  is  a  case  of  an  interesting  nature,  as  illustrating 
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the  diiference  between  the  jurisprudence  of  Scotland  and  of  England  with  reference  to 
real  estate.  It  tends  to  show,  what  is  otherwise  abundantly  clear,  that  property  in 
land  is  not  to  be  determined  or  regulated  by  any  abstract  rules  of  justice,  but  that  it 
depends  only  on  the  positive  institutions  of  the  country ;  and  that  by  those  institutions 
the  title  to  property  and  land,  its  ownership  and  enjoyment,  must  be  regulated. 

Now,  here  we  have  an  antenuptial  contract  expressing  in  a  very  few  words  an 
engagement  by  the  intended  husband  that  he  will  settle  the  estate  on  himself,  and  the 
heirs-male  of  the  marriage  in  fee.  That  antenuptial  contract  being  an  agreement,  if  it 
had  come  to  be  construed  by  English  law  it  is  probable  that  a  court  of  equity  would 
have  expanded  the  words  ''  the  heir-male  of  the  marriage ''  into  "  the  first  and  other 
sons  of  the  marriage."  And  the  sons  of  the  marriage,  under  the  proi)er  limitations  for 
the  purpose,  would  have  taken  as  purchasers  absolutely  in  remainder  expectant  on  the 
deaUi  of  the  father,  and  expectant  on  the  decease  of  the  elder  sons  in  succession,  with- 
out having  barred  the  entaiL  They  would  have  taken,  therefore,  purely  as  singular 
saoceasors,  and  each  son  would  have  been  wholly  exempt  from  the  obligations  of  the 
father,  the  settlor.  The  reason  of  that  is  plain ;  because  marriage  is  the  highest  con- 
sideration known  to  the  law,  both  in  Scotland  and  in  England.  The  sons,  therefore, 
would  have  become  entitled  precisely  as  if  they  themselves  had  been  purchasers  or 
singular  successors  to  the  fathers,  who  would  have  been  reduced  to  the  character  of 
tenant  for  life  only.  The  same  form  of  words  is  followed  in  a  postnuptial  contract ; 
and  supposing  it  had  occurred  in  an  English  conveyance  passing  the  fee-simple, 
probably  the  effect  would  have  been  that  the  words  "  heir-male  of  the  marriage  "  would 
have  been  held  to  be  equivalent  to  the  words  "  heir-male  of  the  body  of  the  father," 
begotten  of  his  intended  wife,  which  would  have  been  a  limitation  in  special  tail. 
That  probably  would  have  united  with  the  father's  life  estate,  and  would  have  given 
the  father  an  estate  tail  corresponding  to  that  limitation.  But  in  Scotland  it  is  entirely 
different.  It  is  said  that  the  heir-male  of  the  marriage  has  a  jus  crediii ;  that  is,  a  right 
by  contract  to  the  thing  to  be[given  to  him.  But  when  you  come  to  examine  the  meaning 
of  the  words,  it  seems  to  be  clear  that,  according  to  the  law  of  Scotland,  his  father 
cannot  by  any  gratuitous  gift,  much  less  by  any  fraudulent  gift,  deprive  him  of  his 
right  to  receive  the  estate  in  the  capacity  of  heir-male  of  the  marriage.  And  it  appears 
to  be  clear  that  the  words  ''  heir-male  of  the  marriage  "  are  nothing  -in  the  world  more 
than  the  description  of  the  heir  who  takes  ex  provisiane.  The  heir  has  a  right  to  have 
the  estate  preserved  from  any  gratuitous  alienation ;  but,  taking  it  as  heir,  he  [108]  takes 
it  as  an  inheritance ;  and  there  is  inveterate  in  the  character  of  heir  this  consequence 
also,  that  he  must  take  subject  to  the  onerous  debts  and  obligations  of  the  ancestor. 
He  takes,  therefore,  in  a  very  peculiar  manner.  His  jtcs  crediti  does  not  amount  to  an 
absolute  obligation  for  value ;  but  it  does  amount  to  a  title  that  deprives  the  father  of 
the  right  of  defeating  it  otherwise  than  by  onerous  obligation.  Probably,  though  it  is 
unnecessary  to  consider  that,  it  leaves  the  father  at  liberty  to  defeat  it  by  any  obligation 
contracted  in  pursuance  of  such  natural  and  moral  duty  as  the  obligation  of  providing 
for  a  child,  or  of  granting  a  jointure  to  a  widow.  That  being  the  right  of  the  heir, 
there  could  have  been  no  dispute  that  the  heir  would  have  been  liable  to  pay  this  sum 
of  £16,000  if  it  had  been  the  result  of  an  ordinary  transaction  or  contract  between  the 
father  and  a  stranger  for  valuable  consideration. 

That  being  the  state  of  the  law,  about  which  there  can  be,  I  think,  no  doubt  what- 
ever, it  appears  to  have  occurred  to  the  minds  of  these  parties,  and  also  to  the  mind 
of  the  Lord  Ordinary,  that  possibly  the  case  of  the  children  might  be  taken  out 
of  the  character  of  onerous  obligation,  seeing  that  the  engagement  in  favour  of  the 
ehildren  is  contained  in  the  same  instrument  that  contains  the  engagement  in  favour  of 
the  heir,  and  therefore  it  was  said  that  the  jus  crediti  of  the  one  must  be  in  every 
respect  equal  to  the  jus  crediti  of  the  other.  If  you  consider  the  heir  as  entitled 
to  the  estate  by  that  species  of  contract,  I  consider  the  children  as  entitled  to  the 
estate  by  the  same  description  of  contract— they  necessarily  compete  with  one  another. 
There  is  a  co-equal  right,  and  it  would  therefore  lead  to  the  notion  that  the  subject 
should  be  parted,  rather  than  that  the  subject  should  be  liable  to  be  altogether 
swallowed  up  by  the  one,  to  the  entire  detriment  and  loss  of  the  other. 

That  view  of  the  case  appears  to  have  struck  the  mind  of  the  Lord  Ordinary,  and 
to  have  been  received  and  embodied  by  him  in  his  interlocutor.  But,  in  reality,  it 
involves  a  fallacy,  because,  when  you  are  speaking  of  the  jus  crediti  of  the  heir,  you 
substitute  for  his  inheritance  and  right  of  heirship,  to  which  that/u^  crediti  leads,  the 
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estate  itself,  and  by  that  fallacious  substitution  of  one  subject  of  right  for  another 
subject  of  right  you  come  then  to  the  conclusion,  that  the  heir  is  entitled  under  the 
contract  to  the  estate,  and  that  the  other  children  are  entitled  under  the  contract,  not 
to  a  charge  upon  the  estate,  but  to  a  provision  by  the  father.     Now,  that  is  not  so.     It 
is  a  technical  distinction ;  but  in  reality  it  is  a  distinction  which  is  essential  to  be 
preserved  in  order  to  preserve  the  distinctive  view  of  the  law  of  Scotland.     Thejiis 
crediti  of  the  heir  is  in  the  character  of  heir,  and  it  is  a  right  to  receive  the  estate  eo 
nomine  et  ex  titido.     He  takes  the  estate,  it  is  true,  but  he  takes  it  as  an  inheritance. 
He  takes  the  inheritance,  it  is  true,  by  virtue  of  the  engagement,  but  where  he  takes 
the  inheritance  by  virtue  of  the  engagement  he  takes  it  ex  provisione  patiHSy  and  he 
becomes,  therefore,  in  the  eye  of  the  law,  what  is  properly  denominated  luxres  ex 
provisione.    That  is  a  more  favoured  class  of  heir,  but  is  still  as  heir,  and  what  he 
takes  he  takes  nomine  et  titulo  hceredia,  and  whatever  obligation  the  law  casts  upon 
that  inheritance  must  be  fulfilled  by  him,  for  the  obligation  contained  in  the  settle- 
ment is  exhausted,  and  the  settlement  ia  functus  ojfficio,  as  soon  as  the  estate  is  secured 
to  devolve  on  the  heir  of  the  marriage  nomine  et  titulo  hcBredis.     Then  the  law  attaches 
all  the  other  consequences,  and  it  is  a  mistake  to  suppose  that  they  came  from  the 
contract.     They  came  from  the   law.     The  Jueres  ex  'provisione  is  liable  to  onerous 
obligations,  he  is  liable  in  the  last  resort,  and  all  the  estates  taken  by  the  heir  of  line 
of  the  father  are  to  be  discussed  and  applied,  in  the  first  place,  before  you  have  resort 
to  that  estate  which  vests  in  the  heir  ex  provisione.     But  that  is  a  consequence  of  law, 
and  you  cannot  exonerate  the  person  who  fulfils  the  character  of  hceres  ex  provisione 
from  those  liabilities  of  the  inheritance.     It  was  therefore  (with  great  respect  I  say  it) 
a  mistake  on  the  part  of  the  Lord  Ordinary  to  say  that  the  heir  of  the  marriage  was 
entitled  to  the  estate.    He  was  entitled  to  the  estate  as  an  inheritance.    He  was  entitled 
to  be  clothed  with  the  estate  as  heir ;  but  the  moment  you  clothe  him  with  the  estate 
as  heir,  he  then  becomes  a  mark  for  the  liabilities  of  the  law,  and  the  law  fastens  on 
him  those  liabilities  which,  for  the  want  of  other  assets  to  answer  the  onerous  obligations 
of  the  father,  it  calls  upon  the  heir  to  answer. 

[109]  Then  it  is  said  the  eldest  son  of  the  marriage  will  be  in  a  less  favourable  situa- 
tion than  the  daughter,  because  the  daughter,  no  doubt,  may  take  by  virtue  of  the 
onerous  obligation  of  the  father.  But,  as  I  have  already  said,  the  daughter  takes  under 
the  antenuptial  contract,  and  takes  therefore  under  the  provision  for  the  children  of  the 
marriage,  and  the  provision  made  for  them  is  in  every  respect  of  the  term  an  onerous 
obligation. 

The  state  of  the  law  of  Scotland,  therefore,  is  this,  that  as  the  heir  takes  in  the 
quality  of  heir,  he  takes  subject  to  the  legal  responsibility  of  heir ;  and  that  legal 
responsibility,  inasmuch  as  his  father  left  no  other  property  than  his  estate  of  Denlugas, 
fastens  on  the  heir  of  Denlugas  a  liability  to  pay  the  portions  provided.  And  although 
that  consequence  is  one  that  we  may  regret  when  you  look  at  it  in  a  natural  and  moral 
point  of  view,  yet  it  is  the  result  of  the  conclusions  of  the  law  as  established,  and  it 
must  therefore  be  submitted  to  without  any  attempt  to  evade  it  or  to  escape  from  it. 

It  is  plain,  therefore,  to  my  mind,  that  the  appellant  in  the  original  appeal  must  pay 
the  £16,000,  so  far  as  the  estate  will  extend.  I  should  have  thought  that  the  children 
would  be  satisfied  with  that,  without  attempting  to  enforce  a  claim  which  is  contrary  to 
every  principle  of  moral  equity.  It  is  quite  clear  that,  when  this  settlement  was  un- 
discovered, there  was  an  arrangement  made  by  which  the  heir  of  the  marriage  advanced 
£5000,  which,  by  the  assent,  and  at  the  request  of  the  husband  of  the  daughter,  who 
would  have  been  entitled  to  her  portion,  was  settled  upon  the  children  of  their  marriage. 
That  was  in  every  sense  of  the  words,  therefore,  a  payment  to  the  husband ;  and  now, 
contrary  to  everything  that  a  proper  sense  of  duty  would  dictate,  there  is  a  desire  on 
the  part  of  these  parties  not  only  to  get  hold  of  the  £16,000,  but  to  get  the  £5000  plus 
the  £16,000,  without  including  that  in  the  payment  Fortunately,  they  cannot  get 
that  without  coming  to  the  Court  of  Session  to  have  the  release  given  by  the  father,  who 
was  entitled  to  the  £16,000,  set  aside;  and  then  the  universal  principle  of  justice  and 
duty  intervenes,  and  says  this,  you  shall  not  have  equity  unless  you  will  do  equity — 
you  shall  not  have  the  release  that  stands  in  the  way  of  your  recovering  the  £16,000  set 
aside  unless  you  are  willing  to  do  that  which  plain  justice  dictates,  and  to  have  the  £5000 
imputed  to  the  £16,000  as  a  part  payment. 

I  have  no  doubt,  therefore,  that  the  Judges  in  the  Court  below  arrived  at  a  correct 
conclusion,  and  I  must  therefore  submit  to  your  Lordships  that  it  be  affirmed. 
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It  will  be  for  your  Lordships  to  consider  how  we  are  to  deal  with  the  costs  of  that 
cross  appeal,  which  contradicts  every  proper  feeling,  and  in  which  the  appellant  comes 
here  with  the  hope  of  getting  J&6000  in  addition  to  the  £16,000.  I  therefore  think 
the  appeal  ought  to  be  dismissed. 

Lord  Colonsat. — My  Lords,  I  think  it  quite  unnecessary  to  go  again  over  the  points 
which  have  been  so  fully  and  clearly  stated  by  my  two  noble  and  learned  friends.  They 
have  stated  precisely  the  views  which  I  entertain  on  this  case.  Therefore  I  merely 
say  I  concur  in  the  judgment  proposed  to  be  pronounced. 

Lord  Wbstburt. — My  Lords,  of  course  we  affirm  the  interlocutor  so  far  as  it  relates 
to  the  first  appeal.  In  that  respect,  therefore,  the  appellant  fails.  We  also  affirm  the 
interlocutor  in  r^;ard  to  the  cross  appeal,  and  in  that  respect  the  respondent  in  the 
first  appeal  will  fail.  Now,  the  costs  are  so  blended  and  intermingled  that,  although 
your  Lordships'  general  rule  is  that  costs  always  follow  the  event,  yet  in  this  par- 
ticular case  perhaps  it  may  be  best,  in  order  to  avoid  that  complication,  if  your 
Lordships  come  to  the  conclusion  to  dismiss  both  appeals,  without  costs. 

Appeals  dismissed,  without  costs. 

Martin  &  Lbslie,  Westminster — H.  &.  A.  Inqlis,  W.S. — Groslby  &  Brown, 

London — J.  Knox  Crawford,  S.S.C. 

[ComTJienied  upon.  Bain  r.  Mackenzie,  1896,  23  R  528.] 


No.  11.  VIIL  Macpherson  H.L.  110.     16  June  1870.    House  of  Lords.— 

Lord  Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

William  Taylor  Keith,  Appellant. — Sir  R,  FcUmer,  Q.C. — J.  T.  Anderson. 
Margaret  Eeid,  Eespondent. — Lord-Adv.  Young — Pearson,  Q.C. 

Landlord  and  Tenant.— Held  {rev.  judgment  of  the  Court  of  Session)  that  the  tenant 
of  a  shop  was  entitled  to  use  it  for  sales  by  auction  unless  he  was  expressly  pro- 
hibited by  his  lease. 

(In  the  Court  of  Session,  13th  May  1868,  ante,  vol.  vi.  p.  768.) 

Miss  Beid,  the  respondent,  was  proprietrix  of  a  shop  in  Aberdeen,  which  was  let  on 
lease  to  "  William  Fraser,  merchant  in  Aberdeen,"  for  a  term  of  years  which  expired  on 
1st  June  1863.  The  lease  excluded  assignees  and  sub-tenants.  Mr.  Fraser  was  a 
wine-merchant  and  grocer.  The  lease  contained  no  condition  as  to  the  nature  of  the 
business  to  be  carried  on  in  the  premises.  In  October  1862,  the  shop  being  then 
unoccupied  in  consequence  of  Mr.  Fraser  having  removed  so  another  shop,  the  appellant, 
Keith,  who  at  that  time  carried  on  the  business  of  a  bookseller  and  auctioneer, 
agreed  with  the  respondent  for  a  lease  of  the  shop  from  the  expiry  of  Fraser's  lease 
(June  1863),  to  be  occupied  as  a  china  shop.  This  new  lease  expressly  prohibited 
sales  by  auction  in  the  premises.  The  appellant,  with  the  consent  of  the  advocator, 
then  arranged  with  Fraser  for  entry  in  October  1862.  Immediately  on  obtaining 
possession,  he  advertised  a  clearing  sale  of  a  stock  of  books,  &c.,  by  auction  on  the 
premises. 

The  proprietrix  applied  for  interdict,  on  the  grounds  (1)  that  the  proprietrix,  in 
assenting  to  the  sub-lease,  had  stipulated  that  no  sales  by  auction  should  take  place 
on  the  premises ;  and  (2)  that  at  common  law  sales  by  auction  were  an  inversion  of  the 
use  of  the  subject 

The  respondent^  on  the  other  hand,  maintained  that  during  the  currency  of  the 
sab-lease  he  was  not  barred  from  using  the  shop  as  an  auction  room,  either  at  common 
law  or  in  virtue  of  any  arrangement  to  that  effect,  but  that,  on  the  contrary,  such  use 
had  been  expressly  consented  to  by  the  petitioner. 

The  Sheriff-substitute  (Watson)  granted  interim  interdict;  but  a  record  having 
been  made  up  and  proof  led,  he  recalled  the  interdict,  and  dismissed  the  petition, 
holding  that  it  was  necessary  for  the  petitioner  to  prove  an  express  prohibition  of 
tales  by  auction  during  the  period  of  the  sub-lease,  and  that  she  had  not  done  so. 
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On  appeal,  the  Sheriff  (Davidson)  adhered. 

The  petitioner  advocated. 

The  parties  agreed  to  cancel  the  proof  taken  in  the  inferior  Court,  and  a  new 
proof  was  of  consent  taken  on  commission.  The  Lord  Ordinary,  on  considering  it, 
pronounced  an  interlocutor,  in  which  he  "  Finds  that  the  advocator  (petitioner  in  the 
Sheriff-court)  has  failed  to  prove,  as  matter  of  fact,  that  it  was  a  condition  of  the  con- 
sent given  by  her,  or  on  her  behalf,  to  the  occupation  by  the  respondent  of  the  shop, 
No.  88  Union  Street,  Aberdeen, — of  which  she  was  proprietrix,  and  of  which  William 
Fraser  was  the  tenant  for  the  period  between  6th  October  1862  and  1st  June  1863, 
when  the  lease  held  by  the  said  William  Fraser  was  to  terminate,  and  a  lease  in 
favour  of  the  respondent  for  five  years  was  to  commence  to  run, — that  no  public  sale  or 
sales  of  books  by  auction  was  to  be  permitted  therein  during  the  period  foresaid  : 
Finds,  in  point  of  law,  that,  having  relation  to  the  character  of  the  subjects  so  held  in 
lease  by  Mr.  Fraser,  and  let  to  the  respondent,  there  existed  no  implied  prohibition 
against  carrying  on  sales  by  auction  therein;  and  further,  finds  that  such  sales  by 
auction  did  not  operate  an  inversion  of  the  use  and  possession  of  the  premises ;  and, 
with  reference  to  the  foregoing  findings,  repels  the  reasons  of  Qll]  advocation,  remits 
simplicUer  to  the  Sheriff,  and  decerns :  Finds  the  advocator  liable  to  the  respondent  in 
expenses,''  &c. 

The  advocator  reclaimed. 

The  Second  Division  pronounced  the  following  interlocutor  : — "  Adhere  to  the  inter- 
locutor reclaimed  against,  in  so  far  as  it  repels  the  objections  taken  in  the  course  of  the 
proof :  Quoad  ultra  recall  the  same :  Find  .  .  .  that  the  proposed  use  of  the  premises 
was  an  inversion  of  the  use  and  occupation  of  the  same  under  the  lease  granted  to 
William  Fraser,  unless  the  same  had  been  consented  to  by  the  landlord :  Find  that  the 
respondent  has  failed  to  prove  that  any  permission  was  at  any  time  given  by  the  advo- 
cator or  her  agent  so  to  use  the  said  subjects  :  Therefore  find  that  the  application  for 
interdict  was  warranted  under  the  circumstances  in  which  it  was  made,  and  that  the 
interdict  should  have  been  granted ;  and  recall  the  interlocutors  of  the  Sheriff  and 
Sheriff-substitute  refusing  the  same  and  finding  the  advocator  liable  in  expenses,  or 
embracing  findings  adverse  to  the  advocator :  Find  the  advocator  entitled  to 
expenses,"  &c. 

Keith  appealed. 

Lord  Chancellor. — My  Lords,  this  litigation  has  been  going  on  now  for  about 
seven  years  and  a  half,  and  the  result  of  it,  as  brought  before  this  House,  is  clearly 
this,  that  no  human  being  can  be  benefited  by  it, — I  mean  among  the  litigants  now. 

The  case  originated  thus :  A  lady,  a  Miss  Keid,  the  owner  of  a  house  in  Aberdeen, 
let  it  to  a  Mr.  Fraser.  The  house  had  been  occupied  immediately  before  by  a  watch- 
maker. Mr.  Fraser  himself  was  a  grocer,  and  some  time  before  that  there  had  been  a 
bookseller,  and  at  one  time  it  appeared  that  some  exhibition  had  taken  place  there.  In 
short,  it  had  been  used  for  a  great  variety  of  purposes.  The  lease  would  terminate  in 
June  1863,  and  there  was  no  provision  whatever  contained  in  the  lease  restrictive  of 
the  rights  of  the  lessee,  beyond  a  restriction  upon*  his  assignment  without  permission  of 
his  landlord,  the  lessor. 

What  might  be  the  construction  according  to  the  law  of  Scotland  in  a  case  where  a 
total  change  was  about  to  be  made  in  the  character  of  the  property  I  do  not  think  it  is 
necessary  that  we  should  inquire,  because  nothing  of  the  kind  has  really  taken  place 
here  in  fact. 

The  only  thing  that  occurred  here  was  this :  Mr.  Keith,  the  appellant,  understand- 
ing that  this  lease  had  come  nearly  to  an  end,  finding  in  fact  that  the  tenant  had 
already  vacated  the  premises  in  October  1862  (that  being  about  seven  or  eight  months 
before  the  termination  of  the  lease  itself),  was  minded  to  obtain  a  lease  of  the  property 
for  five  years,  to  commence  on  the  termination  of  Mr.  Fraser's  lease.  The  appellant 
had  been  a  bookseller,  and  was  at  that  time  about  to  become  a  dealer  in  china.  He 
negotiated,  therefore,  with  Mr.  Edmond,  the  law-a^ent  of  the  respondent,  for  a  lease  for 
five  years,  to  commence  at  the  termination  of  Fraser's  lease,  and  he  submitted  to  certain 
terms  contained  in  the  lease,  which  imposed  on  him  the  obligation  of  carrying  on  the 
china  trade,  and  not  allowing  any  sale  by  auction  to  take  place  on  the  premises, — an 
obligation  not  found  in  Fraser's  lease,  which  contained  (as  I  said  before)  no  stipula- 
tion except  one  with  regard  to  assignment. 

In  this  treaty  with  Edmond,  it  being  the  fact  that  Fraser  had  actually  ceased  to 
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occnpj  the  premises,  it  was  natural  enough  that  Keith  should  also  intimate  his  desire 
of  having,  if  he  were  permitted  to  do  so  by  Edmond  on  behalf  of  the  lessor,  the 
benefit  of  at  once  entering  into  })osse8sion  of  the  property,  in  order  to  make  all  bin 
arrangements  for  carrying  on  his  new  business.  For  that  purpose  it  was  important 
that  he  should  have  early  possession  of  the  property.  Whereupon  it  seems  quite  clear 
to  my  mind  that  what  took  place  was  this, —  I  give  this  merely  as  a  summary  of  the 
evidence :  Keith  went  to  Edmond  to  ^negotiate  the  new  lease  which  was  to  come  into 
operation  when  the  other  had  expired ;  that  was  his  primary  object.  In  the  course  of 
that  negotiation  he  said,  I  should  like  to  enter  into  immediate  possession.  Edmond 
saw  no  objection  to  that.  It  was  desirable,  of  course,  for  him  to  make  arrangements  to 
get  his  new  stock  into  Ql2]  the  shop.  It  naturally  did  not  occur  to  Edmond  that 
there  was  anything  particular  about  this  arrangement  for  the  fag  end  of  the  lease,  and 
he  said,  I  leave  you  to  settle  it  with  Mr.  Eraser.  Of  course  you  must  have  my  consent 
on  the  part  of  the  landlord,  but  you  have  my  consent.  You  go  and  settle  the  matter 
with  Mr.  Eraser  as  best  you  can.  You  will,  of  course,  have  to  pay  him  if  he  gives  you 
a  few  months'  tenancy. 

What  was  said  by  Mr.  Pearson  is  perfectly  true.  Mr.  Edmond  had  no  reiason  to 
suppose  that  in  the  few  months  that  were  about  to  intervene  before  the  new  lease  came 
into  operation  there  would  be  any  sale  by  auction  upon  the  premises  of  the  old  stock 
of  books  which  the  new  tenant  was  anxious  to  get  rid  of.  I  dai^esay,  if  he  had  thought 
about  it,  and  had  thought  that  the  sale  was  only  intended  to  be  all  that  really  did  take 
place,  namely,  a  sale  for  a  few  nights,  which  was  not  likely  to  be  repeated  with  regard 
to  the  books,  they  having  been  disposed  of,  and  which  could  not  be  repeated  with 
regard  to  the  stock  of  china,  because  the  sale  by  auction  was  entirely  forbidden  in  the 
new  lease — I  say,  if  he  had  thought  at  all  about  it,  he  might  probably,  under  these 
circumstances,  have  thought  it  very  unimportant,  but  there  appears  to  be  every. reason 
for  supposing  that  Mr.  Edmond  thought  nothing  at  all  about  it.  That,  I  think,  is  the 
result  of  the  evidence. 

Now,  I  do  not  go  into  the  evidence  in  detail,  for  two  or  three  reasons.  The  prin* 
cipal  reason  is  this :  What  has  happened  in  this  unfortunate  litigation  is,  that  the 
Sheriff,  upon  an  application  to  him  for  an  interdict,  declined  to  grant  the  interdict  upon 
hearing  the  witnesses  viva  voce.  After  having  both  the  appellant  and  the  respondent 
before  him,  and  seeing  their  demeanour,  and  being  able,  therefore,  to  form  a  better 
judgment  than  we  can  of  the  weight  which  ought  to  be  attributed  to  the  evidence  given 
by  them,  he  came  to  the  conclusion  that  the  case  was  not  made  out  which  was 
attempted  to  be  made  out  in  support  of  the  interdict.  The  case  which  he  thought  was 
required  to  be  made  out  was  not  made  out,  namely,  an  express  and  distinct  agreement 
or  condition  imposed  upon  Mr.  Keith,  before  he  should  be  allowed  to  take  the  assign- 
ment of  the  lease,  or  before  Mr.  Eraser  should  be  allowed  to  grant  the  assignment  of 
that  lease,  which  he  was  prohibited  from  assigning  without  consent,  that  he  was  not  to 
have  that  assignment  of  the  lease  unless  he  agreed  on  his  part  not  to  have  any  sale  by 
auction  on  the  premises.  It  appears  to  me  that  the  Sheriff  was  perfectly  right  in  that 
conclusion. 

The  Lord  Ordinary  had  further  evidence  before  him,  and  he  came  to  the  same  con- 
elusion.  He  had  before  him  the  further  evidence  of  some  witnesses  examined  by 
commission.  That  evidence,  of  course,  was  of  much  less  value  than  the  evidence  given 
before  the  Sheriff,  because  it  was  given  at  a  later  period,  when  the  parties  knew  better 
where  the  difficulties  and  gaps  were  which  had  to  be  filled  up,  and  when,  without  im- 
puting anything  positively  fraudulent  to  parties  who  came  forward  to  give  evidence  in 
that  state  of  the  case,  one  cannot  help  feeling  on  all  such  occasions  that  the  same 
weight  cannot  be  given  to  evidence  produced  under  those  circumstances  as  you  give  to 
it  where  it  is  fresh,  and  where  the  witness  gives  you  his  first  clear  and  distinct  recollec- 
tion of  what  took  place. 

This  being  the  finding  of  the  Sheriff,  and  this  being  the  finding  of  the  Lord 
Ordinary,  no  other  tribunal  has  quarrelled  with  those  findings.  The  Court  of  Session 
has  found  no  fault  whatever  with  them. 

But  the  decision  of  the  Court  of  Session  proceeded  upon  this,  that  by  the  terms  of 
the  original  lease  to  Eraser  it  was  not  competent  to  him,  or  to  his  sub-lessee,  to  have  a 
sale  by  auction  upon  the  premises.  That  is  rested  solely  upon  the  point  of  law  that 
the  property  having  been  let  as  a  property  upon  which  divers  businesses  had  been 
carried  on,  that  of  an  auctioneer  was  not  one  of  the  businesses  and  that  it  was  a  more 
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detrimental  business  to  be  carried  on  upon  the  premises  than  those  businesses  for  which 
they  appeared  to  have  been  let. 

Something  to  that  effect  appears  to  have  been  the  view  taken  by  the  learned  Lords 
of  the  Court  of  Session.  But  that  is  a  view,  I  apprehend,  wholly  incapable  of  being 
supported.  And  the  Lord  Advocate  was  certainly  only  discharging  his  duty  in  de- 
clining to  support  that  view  of  the  learned  Judces  in  the  Court  below. 

[113]  That  being  so,  there  is  no  decision  at  all  adverse  to  the  finding  of  the  Sheriff, 
or  to  the  finding  of  the  Lord  Ordinary. 

But  it  is  necessary  to  add  another  word  to  that,  simply  to  say  that  the  correspond- 
ence which  took  place  when  these  proceedings  were  threatened  indicates  to  my  mind 
very  clearly  that  there  was  no  such  express  agreement  as  has  now  been  set  up ;  because, 
if  there  had  been  any  such  agreement,  there  was  an  immediate  answer  to  any  possible 
excuse  that  Keith  could  have  offered  for  breaking  so  soon,  within  a  very  few  days  of 
his  having  entered  into  it,  a  solemn  engagement  of  that  kind.  It  might  have  been 
said,  this  conduct  of  yours  is  scandalous :  You  came  to  me  upon  a  treaty  according  to 
which  we  distinctly  and  expressly  agreed,  that  as  the  lady  to  whom  the  property 
belongs  was  very  averse  to  a  sale  by  auction,  none  should  take  place.  You  are  now 
about  to  do  that  which  three  or  four  days  ago  you  distinctly  stipulated  with  me  should 
not  be  done. 

The  bringing  forward  of  the  petition  is  another  matter  which  weighs  with  one  much 
in  the  same  way,  because  I  do  not  think  it  altogether  immaterial  that  you  do  not  find 
in  the  petition  that  which  the  Sheriff's  acuteness  suggested  to  his  mind  should  be 
found  in  it,  namely,  a  distinct  averment  that  there  was  any  such  agreement.  You  do 
not  find  any  such  averment  in  the  letters,  but  you  find  only  the  statement  that  there  was 
an  "  understanding,"  which  is  a  word  which  is  always  extremely  ambiguous — it  may 
mean  an  understanding  of  one  party,  the  other  party  taking  a  very  different  view.  To 
make  it  an  agreement  which  can  have  legal  effect  given  to  it,  it  must  be  an  agreement 
embodying  the  intention  of  the  parties  in  legal  words. 

But  that  was  the  mode  in  which  it  was  brought  forward  originally,  and  when  your 
Lordships  see  the  mode  in  which  it  was  brought  before  the  Sheriff,  and  the  evidence 
given  before  the  Sheriff,  it  appears  to  me,  without  making  any  minute  criticism  upon  it, 
that  the  Sheriff's  conclusion  was  perfectly  right  and  just,  and  that  the  Lord  Ordinary 
was  justified  in  adhering  to  it. 

I  do  not  agree  with  one  of  the  Lords  in  the  Court  of  Session  who  said  that  he  was 
not  expressing  any  definite  opinion  upon  it,  but  who  intimated  clearly  the  inclination 
of  his  mind  to  the  contrary  view,  which  inclination  of  his  mind  does  not  seem  to  have 
been  participated  in  by  the  other  Judges. 

It  appears  to  me,  therefore,  my  Lords,  that  in  this  case  this  lady  whose  utmost  in> 
jury  originally  would  have  been  to  have  had  for  a  few  days  upon  her  premises  an  auction 
which  would  never  be  repeated,  and  for  which  she  might  have  been  amply  recouped  in 
damages,  if  any  damages  had  been  incurred  in  these  few  days,  has  now  been  dragged 
into  these  seven  and  a  half  years'  litigation.  We  have  had  produced  before  us  a  mass 
of  evidence,  none  of  which  has  been  thought  relevant  to  be  brought  before  us  in  argu- 
ment, except  the  correspondence  and  the  evidence  of  the  two  parties.  I  can,  therefore, 
only  say,  that  this  lady  is  greatly  to  be  pitied  for  the  course  into  which  she  has  been 
dragged,  evidently  without  any  consciousness  on  her  part  of  the  extreme  folly  of  these 
proceedings. 

My  Lords,  we  can  do  nothing  else  than  reverse  this  decision,  which  has  been  come  to 
by  the  Second  Division  of  the  Court  of  Session.  The  appellant  succeeds  in  the  controversy 
he  has  entered  upon,  and  the  whole  of  this  foolish  and  idle  controversy,  now  brought  to 
an  end,  shews  that  this  lady,  if  she  had  been  only  well  advised  at  first,  might  have 
been  spared  all  the  expense  and  mortification  from  which  I  fear  she  must  have  been 
suffering  during  all  these  years  of  litigation,  being  engaged  in  that  which  is  always  a 
subject  of  anxiety,  an  expensive  law-suit,  for  no  earthly  purpose  or  good  to  her  what- 
soever. I  shall,  therefore,  propose  to  your  Lordships  to  reverse  the  interlocutors  com- 
plained of. 

Lord  Chelmsford. — My  Lords,  I  cannot  help  agreeing  with  my  noble  and  learned 
friend  on  the  woolsack  in  his  expression  of  regret  that  such  litigation  should  have 
occurred  upon  this  subject,  and  that  the  parties  have  been  subjected  to  so  much  expense 
upon  a  matter  which  really  seems  hardly  worth  a  contest.  The  utmost  injury 
that  the  premises  could  possibly  have  received  would  have  been  confined  to  the  period 
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between  October  1862  and  June  1863,  and  that  injury  could  only  have  been  the 
bringing  the  shop  into  disrepute  during  that  period  by  having  an  auction  carried  on  upon 
the  premises.  Supposing  even  that  [114]|i^  ^&d  been  converted  into  an  auction  room 
(which  there  appears  to  have  been  no  intention  on  the  part  of  Keith  to  do),  and  if 
there  had  been  daily  auctions  carried  on  there,  any  stain  which  the  premises  might 
have  received  from  those  proceedings  would  have  been  entirely  wiped  out  by  the  five 
years'  lease  which  would  follow  upon  that  occupation,  under  which  lease  the  party  was 
prohibited  expressly  from  having  auctions  upon  the  premises. 

Now,  this  being  the  nature  of  the  injury,  is  it  not  lamentable  that  there  should 
have  been  all  this  litigation  upon  the  subject  ?  In  the  first  place,  a  petition  to  the 
Sheriff  for  an  interdict,  witnesses  examined  upon  that  [letition,  and  the  interlocutor 
of  the  Sheriff  finding  that  there  was  no  ground  for  the  interdict.  Then  the  letters  of 
advocation  to  the  Court  of  Session ;  then  proceedings  before  the  Lord  Ordinary ;  a 
great  number  of  witnesses  examined  under  a  commission ;  the  interlocutor  of  the  Lord 
Ordinary  to  the  effect  the  Sheriff  was  perfectly  right,  and  that  there  was  no  ground  for 
the  interdict ;  a  reclaiming  note  to  the  Inner-House ;  argument  before  the  Inner-House ; 
and  at  last  an  interlocutor  reversing  the  decisions  of  the  Sheriff  and  the  Lord  Ordinary ; 
and  then  an  appeal  to  your  Lordships'  House  against  that  interlocutor. 

And  all  this  upon  a  question  which  was  exhausted  in  the  year  1863,  because  the 
interdict  could  have  no  effect  after  the  month  of  June  1863.  Therefore  here  we  are, 
after  all  this  expense,  to  consider  whether  the  Court  of  Session  was  right  in  overruling 
the  decision  of  the  Sheriff  and  of  the  Lord  Ordiaary. 

Now,  it  is  a  curious  circumstance  that  the  respondent,  before  your  Lordships, 
has  argued  the  question  u^n  a  totally  different  ground  from  that  upon  which  it 
was  decided  by  the  Court  of  Session.  The  Court  of  Session  took  no  notice  of  the 
question  of  fact,  except  by  an  incidental  observation  on  the  part  of  Lord  Cowan ;  but 
they  decided  entirely  upon  the  law,  and  they  considered  [that  under  the  terms  of 
Fraser's  lease  there  was  an  absolute  prohibition  against  conVerting  these  premises  to 
the  use  which  was  proposed  by  the  appellant  The  Lord  Justice-Clerk  says, — "  The 
shop  was  let  to  a  Mr.  Eraser,  merchant  in  Aberdeen,  for  the  purpose  of  carrying  on  a 
wine  and  grocery  business  by  private  sale."  Then  he  says, — "  I  think,  without  con- 
sent, he  could  not  have  turned  it  into  an  auction  room,  such  a  use  of  a  shop  being,  in 
my  opinion,  essentially  different  in  character  from  its  use  as  a  place  for  carrying  on  a 
regular  business  of  sales  by  retail."  And  Lord  Cowan  says, — "  I  hold  that  where  a 
shop  is  let  to  a  merchant,  it  is  let  for  the  carrying  on  of  a  proper  sale  business,  and 
that  the  tenant  is  committing  an  illegal  inversion  of  the  possession  if  he  uses  the  shop 
as  an  auction  room  without  the  landlord's  express  consent." 

My  Lords,  I  do  not  know  what  the  law  of  Scotland  may  be  upon  this  subject,  but 
if  this  were  an  English  lease  I  apprehend  that  it  would  be  the  duty  of  the  landlord,  if 
he  meant  to  prohibit  any  particular  trades  or  businesses  being  carried  on  on  the  premises, 
to  have  inserted  covenants  to  that  effect,  binding  the  tenant  not  to  carry  on  those 
tiades.  That  would  be  the  law  undoubte<lly  in  England.  Your  Lordships,  I  have  no 
doubt,  are  perfectly  familiar  with  leases  of  that  description.  I  remember  myself  being 
the  lessee  of  a  verj"^  considerable  house,  with  respect  to  which  there  was  a  covenant  in 
the  lease  that  there  should  be  no  auction  upon  the  premises — a  stipulation  which  was 
not  for  the  purpose  of  preventing  its  being  used  as  an  auction-room,  but  to  ])revent  the 
outgoing  tenant  selling  his  furniture  upon  the  premises  when  he  went  out.  Therefore, 
I  cannot  help  a  little* doubting  the  law  which  has  been  laid  down  by  their  Lordships  of 
the  Second  Division  of  the  Court  of  Session. 

But  however  that  may  be,  we  will  consider  the  question  now  a«  it  has  been  argued 
Wore  your  Ix)rdship.s  on  behalf  of  the  respondent. 

There  is  no  doubt  whatever  that  Eraser  was  prohibited  by  his  lease  from  assigning 
except  with  the  consent  of  the  landlord,  and  the  landlord  might  have  refused  that 
consent,  or  he  might  have  given  his  consent  upon  certain  conditions.  The  question 
raised  by  one  of  the  learned  Judges  in  the  Court  of  Session  is  upon  whom  the  onus  lay 
of  proving  the  terms  upon  which  the  consent  of  the  landlord  was  given.  Their  Lord- 
ships seem  to  be  of  opinion  that  it  was  incumbent  upon  the  appellant  to  shew  that  the 
consent  had  been  given  unclogged  by  any  conditions.  Now,  I  apprehend  that  is  a  mistake ; 
because  it  being  proved  [115]  by  Miss  Eraser  that  consent  was  given  to  the  assignment, 
1  apprehend  that  the  obligation  is  thrown  upon  the  landlord  to  shew  that  that  consent 
was  given  ujion  certain  conditions  which  were  imposed. 
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It  is  contended,  on  the  part  of  the  respondent,  that  there  was  an  express  condition 
imposed  upon  the  consent  to  the  assignment  that  no  books  should  be  sold  by  auction 
upon  the  premises.  But  the  Sheriff  was  of  opinion  that  there  was  no  such  stipulation 
accompanying  the  consent,  and  as  my  noble  and  learned  friend  has  observed,  the  Sheriff 
had  a  much  better  opportunity  of  judging  upon  that  subject  than  your  Lordships  can 
have ;  because  he  had  the  witnesses  before  him,  and  he  could  judge  of  the  credit  which 
was  due  to  their  evidence  much  better  of  courae  than  we  can  by  seeing  it  merely  upon 
the  depositions  before  us. 

The  Lord  Ordinary  also  was  distinctly  of  opinion  that  the  advocator,  that  is,  the 
respondent,  "  has  failed  to  prove  as  matter  of  fact  that  it  was  a  condition  of  the  consent 
given  by  her  or  on  her  behalf  to  the  occupation  by  the  respondent "  (appellant  as  he  is 
now)  "  of  the  shop.  No.  88  Union  Street,  Aberdeen,  of  which  she  was  the  proprietrix," 
and  that  has  not  been  overruled  by  the  Court  of  Session.  The  Court  of  Session  decided 
the  question  upon  a  totally  different  ground. 

Now,  let  us  see  for  one  moment  whether  there  is  any  proof  whatever  that  there  was 
this  condition  imposed  upon  the  consent  of  the  assignment.  The  only  evidence,  it  is 
admitted,  upon  the  subject,  is  the  evidence  of  Mr.  Edmond.  In  April  1863,  which 
was  the  first  occasion  upon  which  he  gave  evidence,  and  which  was  nearer  to  the  time 
of  the  transaction  by  three  years  than  his  subsequent  evidence,  he  says  this : — "  The 
respondent  spoke  about  so  many  things  he  wanted  to  do  that  I  cannot  say  whether  he 
spoke  of  selling  goods  by  auction,  as  I  have  no  recollection  of  his  having  done  so.  I 
am  sure  if  he  had  done  so  I  would  have  refused  it,  either  by  a  negation  in  words,  or 
by  a  gesture  of  dissent."  Now,  what  would  any  one  accustomed  to  weigh  and  consider 
evidence  gather  from  a  statement  of  this  kind  ?  Why,  most  certainly,  that  there  was 
no  prohibition  imposed  as  to  selling  goods  by  auction,  because  of  course  the  party- 
imposing  the  prohibition  would  have  recollected  it.  This  evidence  is  to  me  most  con- 
clusive upon  that  subject,  that  no  such  prohibition  was  imposed. 

Then  three  years  aftA-wards  Mr.  Edmond  rather  improves,  though  not  very  much, 
upon  his  recollection.  He  says, — "No.  10  of  process  contains  the  conditions  which 
were  agreed  to  between  me  and  the  respondent  in  regard  to  the  mode  in  which  the 
subjects  were  to  be  occupied  by  the  respondent  from  October  to  Whitsunday,  as  well 
as  for  the  term  to  which  the  lease  bears  to  apply."  No.  10  of  process  is  the  lease  to 
Mr.  Eeith.  But,  upon  his  cross-examination,  being  asked,  "  at  your  communing  with 
the  respondent  about  his  taking  the  premises,  did  you  specially  inform  the  respondent 
that  the  conditions  of  the  lease  with  him  from  Whitsunday  1863  as  to  sales  by  auction 
were  to  be  binding  upon  him  during  the  months  which  were  yet  to  run  of  Eraser's 
lease  1 "  he  depones,  "  There  was  no  reference  to  the  lease  which  was  to  be  entered  into 
for  the  conditions  which  were  to  regulate  the  possession  up  to  Whitsunday.  The 
conditions  were  fixed  for  the  whole  period  from  October  1862."  And  then  in  his 
subsequent  evidence  he  says, — "  I  am  unable  to  say  that  I  ever  specially  directed  the 
respondent's  attention  to  that  fact "  (as  to  the  conditions  applying  to  the  lialance  of 
the  lease),  "but  I  am  quite  sure  that  the  terms  of  the  written  lease  arose  out  of  the 
bargain  which  began  with  the  respondent's  entering  on  Eraser's  lease,  and  which  was 
to  continue  for  five  years  after  the  following  Whitsunday." 

Now,  what  is  the  secret  of  this  evidence  ?  It  is  quite  clear  that  it  is  that  which 
has  been  suggested  by  my  noble  and  learned  friend.  There  had  been  advertisements 
issued  of  a  sale  by  auction  of  the  books  on  the  premises  No.  16.  Nobody  ever  con- 
templated the  probability  even  of  there  being  a  sale  upon  the  premises  No.  88.  And, 
therefore,  as  it  did  not  enter  into  the  contemplation  of  the  parties,  no  stipulation  was 
likely  to  be  made  with  regard  to  the  prohibition  of  a  sale  by  auction  upon  the  latter 
premises.  And  upon  the  evidence  it  is,  I  think,  perfectly  clear  that  no  such  prohibi- 
tion was  given. 

Under  these  circumstances  I  entirely  agree  with  the  view  taken  by  my  noble  and 
learned  friend  on  the  woolsack,  that  this  decision  of  the  Court  of  Session  must  be 
reversed,  and  that  the  appeal  must  be  sustained,  with  costs. 

[116]  Lord  Westbury. — My  Lords,  we  have  now  to  deal  with  this  matter  in  the 
state  in  which  it  now  is ;  and  this  case  appears  to  me  to  be  so  instructive  to  the  people 
of  Scotland,  as  to  the  lamentable  consequences  of  their  having  such  a  state  of  procedure 
in  their  law  courts,  and  the  abuses  made  of  that  procedure,  that  it  may  be  desirable  to 
examine  the  case  even  still  further  for  the  purpose  of  deriving  from  it  some  conclusion.^* 
as  to  what  ought  to  be  done  to  prevent  these  consequences. 
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The  strict  question  before  the  House  is  simply  this,  whether,  as  regards  the  lease  of 
a  shop,  a  back  shop,  and  cellar,  granted  to  Mr.  Fraser  by  the  res]x>ndent  in  the  appeal, 
it  is  a  conclusion  of  law  that  the  word  "  shop ''  should  mean  a  shop  for  the  private  sale 
of  goods  only,  and  that  having  that  legal  meaning  a  sale  of  goods  by  auction  shall  be 
necessarily  excluded.  I  am  clearly  of  opinion  that  there  is  nothing  at  all,  either  in  the 
law  of  Scotland,  or  in  the  decisions,  or  in  the  good  sense  and  reason  of  the  thing,  to 
warrant  such  an  interpretation.  The  law  of  Scotland  may  well  be  that  if  there  be  a 
lease  of  a  dwelling-house,  as  a  dwelling-house,  it  shall  not  be  perverted  to  a  perfectly 
different  purpose.  It  may  not  be  turned  into  a  beer-house — it  may  not  be  turned  into 
a  manufactory — ^it  may  not  be  converted  into  an  open  shop.  That  may  well  be  allowed 
to  be  the  law ;  but  to  hold  that  under  the  lease  of  a  shop,  a  back  shop,  and  a  cellar, 
there  is  necessarily  inherent  in  the  subject  a  prohibition  against  the  use  of  it  for  the 
sale  of  goods  occasionally  by  public  auction,  is  a  proposition  which  cannot,  I  think,  find 
acceptance  with  any  reasonable  person.  But  that  is  the  only  proposition  on  which  this 
interlocutor  rests. 

That  the  interlocutor,  therefore,  be  reversed,  I  cannot  have  one  ])article  of  doubt ; 
but  the  reversal  of  this  interlocutor  will  not  at  all  alter  or  affect  any  j)art  of  the  settled 
law  of  Scotland  confirming  the  user  of  a  thing  to  that  state  in  which  the  thing  was  at 
the  time  when  the  lease  was  made. 

We  cannot,  however,  let  the  matter  rest  there,  because  this  interlocutor  was  pro- 
nounced upon  a  reclaiming  note  of  the  present  resix^ndent,  and  that  reclaiming  note 
was  brought  against  an  interlocutor  of  the  Lord  Ordinary  disposing  of  another  question, 
a  question  of  fact,  namely,  whether  assent  to  the  transfer  by  Fraser  to  the  appellant 
had  been  given  by  the  respondent  on  the  express  terms  that  the  premises  during  the 
residue  of  Fraser's  term  should  not  be  used  for  the  purpose  of  selling  godds  by  public 
auction.  Upon  that  question  of  fact  the  Lord  Ordinary  came  to  a  decided  opinion  that 
the  proof  did  not  warrant  any  such  conclusion,  and  he  embodied  this  opinion  in  the 
findings  in  his  interlocutor. 

Upon  that  there  was  no  deliverance  by  the  Inner-House,  for  the  reason  already 
stated,  that  the  learned  Judges  conceivsil  that  there  was  a  proposition  of  law  which 
superseded  and  rendered  unnecessary  the  inquiry  into  that  question  of  fact.  They 
rested  their  decision,  therefore,  upon  the  legal  conclusion,  and  not  upon  the  question  of 
fact.  But  we  must  dispose  of  that,  because  we  shall,  I  trust,  come  to  the  conclusion 
not  only  that  the  interlocutor  of  the  Inner-House  must  be  reversed,  but  that  the  prayer 
of  the  reclaiming  petition  is  to  be  refused,  with  expenses.  And  that  throws  u}x>n  us 
the  obligation  of  dealing  with  the  question  of  fact  as  decided  by  the  I/ord  Ordinary's 
interlocutor. 

Now,  upon  that  I  have  nothing  whatever  to  add  to  the  conclusive  observations  which 
have  been  made  by  my  noble  and  learned  friend  on  the  woolsack,  and  by  my  noble  and 
learned  friend  Lord  Chelmsford.  I  have  not  a  particle  of  doubt  that  there  was  no 
agreement  whatever  made  between  the  ap|)ellant  and  the  res])ondent  touching  the  user 
of  the  premises  during  what  is  called  the  balance  of  Fraser's  term,  and  that  the  evidence 
of  Mr.  Edmond,  although  I  have  no  doubt  he  gave  it  with  jierfect  sincerity  of  belief, 
and  perfect  honesty  of  purpose,  was  in  truth  nothing  but  an  impression  u])on  his  own 
mind  that  the  agreement  which  he  made  with  respect  to  the  future  lease  was  intended 
to  cover  also  the  residue  of  the  term  that  was  contained  in  the  demise  to  Fraser.  I  am 
certainly  of  opinion  that  that  was  altogether  overlooked,  and  was  not  made  the  subject 
of  any  kind  of  stipulation ;  and  that,  therefore,  the  argument  ujx)n  the  point  of  fact, 
on  which  the  case  of  the  respondent  has  been  rested,  and  rested  with  great  ability  and 
eandour  by  the  Lord  Advocate,  namely,  the  pro|K)sition  that  there  was  such  a  con- 
ditional consent,  is  a  proposition  totally  unconfirmed  by  the  [117]  evidence,  nay,  I  will 
Bay,  disproved  by  the  evidence,  and  by  the  eiHdentia  rerum  also,  and  that,  therefore, 
there  is  no  foundation  for  the  complaint  that  was  made  by  the  present  respondent  in 
her  original  petition  to  the  Sheriff. 

Now,  my  Lords,  that  brings  us  to  that  petition.  If  you  examine  it  it  is  imposuible 
to  find  any  statement  more  loose,  more  inconsistent  with  itself,  or  more  vague  than 
that  petition  is.  The  first  suggestion,  therefore,  whibh  occurs  to  one's  mind  is  that 
those  things  ought  not  to  be  permitted  to  remain  under  rules  which  admit  of  that 
Tagnenesa.  Then  the  vagueness  of  the  petition  is  attempted  to  be  supplemented  by  a 
condescendence  which  is  open  to  the  same  observation.  But  what  occurred  with  regard 
to  that  second  form  of  pleading  t    There  is  a  revised  statement  of  facts,  and  then  they 
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address  themselves  to  the  conclusions  of  law,  and  there  are  no  less  than  five  sets  of  vague 
half -reasoning  conclusions  of  law  brought  forward  under  the  head  of  "  reasons  "  of  law. 
And  all  this  elaborate  vagueness  is  applied  to  a  question  of  fact,  in  itself  of  the  most 
immaterial  and  trifling  character,  ending,  however,  with  a  judgment  of  the  Sheriff, 
which  might  well  have  been  conclusive,  but  admitting  of  an  appeal,  which  appeal  is 
heard  before  the  Lord  Ordinary.  From  his  decision  there  is  another  appeal  to  the 
Inner-House,  and  from  the  decision  of  the  Inner-House  there  is  another  appeal  here. 

So  that  these  unfortunate  litigants  are  placed  at  the  mercy  of  their  legal  advisers, 
and  the  legal  advisers  have  power,  under  this  wretched  system,  to  drag  their  clients 
through  these  several  stages  that  I  have  described,  to  consume  six  or  seven  years  in 
this  course  of  litigation,  and  to  involve  their  clients  in  an  expense  that  has  already 
apparently  proved  the  ruin  of  one,  and  for  aught  I  know  may  prove  the  ruin  of  the 
other.  It  is  lamentable  that  there  should  be  a  state  of  procedure  in  a  country  which 
admits  of  these  things  being  done.  All,  however,  that  we  can  do  in  this  case,  besides 
expressing  our  regret,  is  to  reverse  the  interlocutor  complained  of,  and  to  adjudge 
that  the  reclaiming  note  of  the  respondent  to  the  Inner-House  be  refused,  with 
expenses. 

Lord  Colonsay. — My  Lords,  I  regret  as  much  as  any  of  your  Lordships  the  coarse 
which  this  case  has  run.  It  appears  that  as  early  as  in  November  1862  an  application 
was  made  to  the  Sheriff  for  an  interdict,  and  it  appears  that  in  March  1863  the  appel- 
lant in  this  case  became  bankrupt;  and  I  gather  from  the  correspondence  and  the 
statements  on  the  record,  and  from  the  absence  of  statements  to  the  contrary,  that  the 
occupation  of  the  premises  under  a  note  of  lease  which  was  to  commence  at  Whitsunday 
1863  has  not  taken  place.  Now,  in  that  state  of  matters,  the  appellant  having  been 
sequestrated,*  at  delay  took  place  in  the  proceedings.  His  trustee  declined  to  resume 
them,  but  security  was  found  for  carrying  on  the  litigation,  and  a  judgment  was  pro- 
nounced by  the  Sheriff-substitute,  and  confirmed  by  the  Sheriff,  to  the  effect  that  the 
application  for  an  interdict  was  not  well  foimded.  I  am  at  a  loss  to  see  what  great  or 
adequate  interest  the  respondent  in  this  appeal  had  in  removing  the  case  from  the 
Sheriff-court  to  the  Court  of  Session.  The  ^judgment  of  the  Sheriff-court  was  against 
her  upon  the  question  of  interdict,  and  her  tenant  or  intended  tenant  had  become 
bankrupt. 

Then  the  case  having  come  to  the  Court  of  Session,  many  years  were  spent  there. 
But  there,  again,  I  think  the  delay  which  occurred  was  occasioned  very  much  by  the 
proceedings  adopted  against  this  tenant.  He  was  again  sequestrated ;  and  then,  when 
proof  was  considered  necessary,  that  proof  was  taken,  not  before  a  Judge  or  before  a 
jury,  but  by  a  commission,  which  is  always  a  tedious  course  of  proceeding.  I  am  glad 
to  think  that  the  course  of  procedure  in  the  Court  of  Session  has  been  materially  altered 
and  improved  by  an  Act  of  Parliament  which  was  passed  subsequent  to  these  proceed- 
ings ;  and  I  am  in  hopes  that  before  long,  under  the  guidance  probably  of  my  noble 
and  learned  friends,  we  shall  have  still  further  improvements  in  the  procedure  both  in 
the  Court  of  Session,  and  especially  in  the  Sheriff-courts. 

Now,  as  to  the  merits  of  the  case  itself,  I  am  of  opinion  that  although  it  was  rather 
clumsily  put,  the  question  of  fact  which  has  been  argued  to-day  was  raised  upon  the 
record  before  the  Sheriff,  and  I  think  that  is  made  very  evident  by  the  [I18l  very 
alteration  which  the  Sheriff  suggested  in  the  petition,  because  he  required  the  petitioner 
to  make  a  positive  averment  in  reference  to  the  matter  of  condition.  Then  I  think, 
when  it  came  into  the  Court  of  Session,  that  same  contention  in  point  of  fact  was 
maintained,  and  that  appears  on  the  pleas  in  law  which  are  stated  in  the  Court  of 
Session.     So  that  I  think  the  question  of  fact  was  raised. 

Then  there  was  also  raised  the  question  of  law  mixed  with  the  question  of  fact,  or 
partly  intended  to  supersede  it.  I  do  not  see  how  it  could  well  supersede  it,  because  if 
there  was  any  express  condition  in  point  of  fact  there  would  be  no  room  for  an  inquiry 
into  the  legal  result  of  it,  but  the  Lord  Ordinary  after  proof  led  (which  had  been  at  one 
time,  I  think,  apparently  intended  to  be  taken  before  a  jury,  because  an  issue  was 
adjusted  in  order  to  that)  found,  as  the  Sheriff  had  found,  that  the  condition  was  not 
established.  Then  the  case  went  to  the  Inner-House,  and  there  their  Lordships  were 
of  opinion  that  in  point  of  law  the  party  had  no  right  to  use  the  premises  in  this  way. 
From  the  line  of  reasoning  which  the  learned  Judges  took,  and  from  the  grounds  on 
which  they  placed  their  decision,  I  am  inclined  to  think  that  the  majority  of  them 
were  of  opinion  that  the  condition  alleged  by  the  original  petitioner  had  not  been 


Vra.  MACPHBBSON  H.L.  119.        KEITH  V.  REID  [1870]  107 

established  as  a  fact,  for  if  established  as  a  fact  I  do  not  see  how  they  could  have  placed 
their  judgment  on  the  simple  ground  of  legal  inference. 

First,  then,  as  to  the  ground  on  which  the  judgment  of  the  Inner-House  is  based  : 
It  is  no  doubt  a  principle  of  the  law  of  Scotland  that  a  house  or  tenement  for  a 
particular  purpose,  or  as  to  which  it  may  fairly  be  inferred  to  have  been  the  intention 
of  both  parties  that  it  should  be  applied  to  a  special  use,  such  as  in  the  case  which  my 
noble  and  learned  friend  put,  of  a  dwelling-house  or  an  inn,  is  not  to  be  converted  to 
a  totally  different  use.  But  there  are  shades  or  degrees  of  change,  and  the  question 
may  arise  whethw  any  particular  change  which  has  been  made  is  such  a  change  as 
to  amount  to  an  inversion  of  the  purpose  for  which  the  property  was  let,  looking  at 
the  whole  of  the  circumstances  of  the  case,  and  looking  at  the  bona  fides  of  the 
transaction. 

^ow,  it  does  appear  to  me  that  the  principle  which  restrains  a  tenant  was  pressed 
too  severely  in  this  case.  Mr.  Keith  had  come  into  possession  of  a  very  short  remainder 
of  a  lease  which  belonged  to  another  person.  He  desires  to  get  rid  of  his  old  stock  of 
books  and  to  possess  himself  of  his  new  stock  of  china,  and  it  is  said  that  the  act  he 
committed  was  of  that  sort  that  it  violated  the  understanding  on  which  he  entered. 
Now,  looking  at  the  short  period  which  this  lease  had  to  run,  and  the  condition  in 
which  this  {»rty  was  placed  in  removing  from  one  shop  to  another,  and  having  a  stock 
of  that  kind  to  dispose  of,  I  think  it  is  pressing  the  matter  too  far  to  say  that  having 
to  get  rid  of  the  balance  of  his  stock  in  that  short  period  to  make  room  for  his  stock 
of  china  he  was  not  to  be  entitled  to  sell  by  auction. 

Then,  as  to  the  fact  whether  there  was  such  a  condition,  I  think  there  has  been 
some  misapprehension  in  the  mind  of  Mr.  Edmond  upon  this  matter.  He  seems  to 
have  dealt  with  this  tenant  entirely  on  the  footing  that  he  was  going  to  be  a  china 
merchant,  and  to  have  had  nothing  else  in  his  mind.  And  he  seems  to  have  thought 
that  having  in  the  new  lease  for  five  years  prohibited  sales  by  auction,  he  had  done 
everything  necessary  to  prevent  any  sale  by  auction  on  the  premises,  not  having  in  his 
mind  any  expectation  that  there  would  be  a  sale  by  auction  during  the  short  period 
which  the  old  tenancy  had  yet  to  run.  He  was  under  a  misapprehension ;  he  applied 
that  condition  which  was  present  to  his  own  mind,  as  if  it  bad  been  also  present  to  the 
mind  of  the  tenant,  that  there  should  be  no  sale  by  auction.  But  a  condition  of  that 
kind,  under  the  circumstances,  must  be  recognised  as  such  by  both  parties ;  and  if  the 
party  who  wishes  to  make  that  condition  has  not  made  it  plain  enough  to  the  other 
party,  then  I  do  not  think  the  condition  is  established.  It  is  in  fact  the  consent  of 
both  parties  that  is  required.  It  would  have  been  very  easy  to  make  it  clear.  And 
Mr.  £droond  being  a  solicitor,  and  an  Aberdeen  solicitor,  I  am  surprised  he  did  not 
make  it  very  clear  on  the  face  of  the  writing  that  auctions  should  not  take  place  on 
the  premises.  But  he  has  not  done  so ;  and  I  think  he  has  therefore  erred  in  that 
respect.  On  the  whole,  I  entirely  concur  in  the  conclusion  of  my  noble  and  learned 
friends. 

[119]  "  1^  is  ordered  and  adjudged  .  .  .  that  the  interlocutors  complained  of  in  the 
said  appeal  be,  and  the  same  are  hereby  reversed ;  and  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  with  directions  t<5  that  Court  to  refuse  the  reclaim- 
ing note  of  the  respondent  against  the  interlocutor  of  the  Lord  Ordinary  of  the  16th  of 
Jdy  1867,  in  the  proceedings  mentioned,  with  expenses,  and  to  adhere  to  the  said 
interlocutor  of  the  Lord  Ordinary  of  the  16th  of  July  1867  :  And  it  is  further  ordered, 
that  the  respondent  do  repay  to  the  appellant  the  expenses  to  which  the  respondent 
▼as  found  entitled  by  the  said  interlocutors  of  the  thirteenth  of  May  and  20th  of  June 
1868,  appealed  from,  if  paid  by  the  said  appellant  to  the  said  respondent" 

J.  DoDDB,  Westminster — W.  Oppicbr,  S.S.C. — W.  Robertson,  Westminster — 

Hill,  Reid,  &  Drummond,  W.S. 
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No.  12.            VIII.  Macpherson  H.L.  119.  28  June  1870.     Houae  of  Lords.— Lord 

Chancellor     (Hatherley);     Lord  Chelmsford;     Lord     Westbury;     Lord 
Colonsay. 

• 

The  Caledonian  Railway  Company,  Appellants. — Mellish,  Q.C, — Cotton,  Q.C. 

Sir  William  Henry  Gibson  Carmichabl,  Bart.,  and  Others,  Respondents. 

— Zord'Adv,  Young — Sir  R,  Fcdmer,  Q.C. — Rvtherfurd. 

Jurisdiction — Lands  Clauses  Consolidation  {Scotland)  Act,  1846 — Verdict — Interest — 
Appeal — Judgment, — A  railway  company's  Act  of  incorporation  (which  embodied 
the  Railway  Clauses  and  Lands  Clauses  Acts)  contained  an  enactment,  that  in 
addition  to  the  value  of  the  surface  land  to  be  taken  by  the  company  from  a  certain 
proprietor,  there  should  be  paid  to  him  **  the  value  of  the  whole  stone  situate  under 
the  surface  of  the  land  so  to  be  taken  "  which  the  company  should  decline  to  allow 
him  to  work,  and  that  "  the  extent  and  quality  of  the  stone  so  to  be  purchased  by 
the  company  shall  be  ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed 
compensation,"  with  a  proviso  that  the  value  of  the  stone  should  be  [)ayabie  so  often 
as  a  face  of  rock  130  feet  in  length  was  worked  up  to  the  boundary  of  the  railway, 
and  to  the  extent  of  the  value  of  stone  opposite  such  face. 

At  31st  December  1852  a  face  of  stone  of  260  feet  was  worked  up  to  the  boundary, 
and  in  1864,  the  jmrties  applied  to  the  Sheriff  to  summon  a  jury,  in  terms  of  the  Lands 
Clauses  Act.  A  verdict  was  returned,  finding  the  extent  of  the  stone,  and  **  that  the 
value  thereof  is  £5272  sterling  as  at  Slst  December  1852." 

In  an  action  at  the  instance  of  the  proprietor  he  obtained  decree  for  the  sum  fixed 
by  the  jury,  with  interest  since  1852,  and  for  the  exi)en8e8  of  the  trial.  In  an  appeal 
against  this  judgment,  in  so  far  as  regarded  the  interest  and  expenses,  held  {ret\ 
judgment  of  Court  of  Session,  ditts.  Lord  Colonsay)  that  the  verdict  of  the  jury  was  to 
be  regarded  as  an  ordinary  verdict  fixing  the  amount  of  compensation  under  the  Lands 
Clauses  Act,  and  therefore  that  the  Court  had  no  jurisdiction  to  entertain  the  action, 
and  judgment  reversed  in  so  far  as  appealed  against.  Opinions,  that  no  interest  was 
due  to  the  proprietor  on  the  sum  fixed  by  the  jury  from  1852. 

(In  the  Court  of  Session,  March  26,  1868,  ante,  vol.  vL  p.  671.) 

In  1845  the  Caledonian  Railway  Company  was  incoriwrated  by  a  special  Act  of 
Parliament,  which  emi)Owered  the  company  to  make  a  line  of  railway  from  Carlisle  to 
Edinburgh  and  Glasgow,  and  which  incor|X)rated  the  provisions  of  the  Lands  Clauses 
and  of  the  Railways  Clauses  (Scotland)  Acts,  1845. 

By  section  24  of  the  special  Act  it  was  provided,  that  "  whereas  the  railway  passes 
over  the  quarry-field  of  Hailes,  in  the  })arish  of  Colinton  in  the  county  of  Edinburgh, 
belonging  to  Sir  Thomas  Gibson  Carmichael  of  Skirling,  Baronet :  Be  it  enacted,  that 
beyond  and  in  addition  to  the  value  of  the  surface  land  to  be  taken  by  this  Act  from 
the  said  Sir  Thomas  Gibson  Carmichael  there  shall  be  paid  by  the  said  com^mny  the 
value  of  the  whole  stone  situate  under  the  surface  of  the  land  so  to  be  taken 
[120]  which  the  railway  company  shall  decline  to  allow  Sir  Thomas  Carmichael  to 
work  by  tirring  or  removal  of  the  surface  therefrom,  and  the  extent  and  quality  of  the 
stone  so  to  be  purchased  by  the  company  shall  be  ascertained  in  the  same  manner  as  in 
the  ordinary  cases  of  disputed  compensation :  Provided  always  that  the  value  of  the 
said  stone  shall  be  payable  by  the  said  com})any  from  time  to  time,  when  and  so  often 
as  a  face  of  rock  at  least  130  feet  in  length  is  worked  up  to  the  north  or  south  boundary 
of  the  railway,  such  payment  to  be  only  to  the  extent  of  the  value  of  the  stone  opposite 
to  such  face." 

By  3l8t  December  1852  (Sir  Thomas  Carmichael  the  younger  being  then  proprietor 
of  Hailes  Quarry,  as  heir  of  entail  in  possession),  a  face  of  stone  of  260  feet  in  length 
was  worked  up  to  the  north  boundary  of  the  railway,  and  the  workings  of  the  quarry 
were  there  stopped. 

After  the  death  of  Sir  Thomas,  which  happened  in  1855,  his  brother,  Sir  William 
H.  Gibson  Carmichael,  who  succeeded  him  as  heir  of  entail,  and  the  trustees  of  his 
deceased  brother,  served  a  notice  and  claim  upon  the  railway  company,  dated  31st 
March  1864,  intimating  their  desire  that  the  amount  to  be  paid  to  them  for  their 
respective  interests  in  the  premises  should  be  settled  by  the  verdict  of  a  jury,  in  tenfia 
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of  the  provisions  of  the  Lands  Clauses  Act,  1845,  and  requiring  the  company  to  petition 
the  Sheriff  to  summon  a  jury  for  that  purpose  in  terms  of  the  Act,  unless  they  should 
agree  to  settle  with  the  claimants  in  terms  of  their  claim,  by  paying  to  them — Ist,  In 
respect  of  the  value  of  the  stone,  £30,000 ;  2d,  In  respect  of  damage  by  the  formation 
of  the  railway  to  a  portion  of  the  quarry,  £3000 ;  and  3d,  In  respect  of  the  value  of 
the  surface  of  a  small  additional  portion  of  land  taken  by  the  company,  £13,  is.  4d. — 
making  in  all  £33,013,  4s.  4d.  The  company  declined  to  settle  upon  these  terms,  and 
on  8th  April  1864  gave  notice  to  the  claimants  of  their  intention  to  cause  a  jury  to  be 
summoned  to  settle  the  amount  to  be  paid  to  them  for  and  in  respect  of  their  claims,  and 
"that  we,  the  said  company,  are  willing  to  give  you  for  your  respective  rights  and 
interests  the  sum  of  £7005  sterling  in.  full  of  your  claims  against  us,  as  set  forth  in 
the  said  notice  and  claim." 

This  offer  was  not  accepted,  and  a  trial  accordingly  ensued  before  the  Sheriff  of 
Edinburgh  and  a  special  jury,  in  which,  on  25th  July  1864,  the  following  verdict  was 
retomed : — "  The  jury  before  named  being  enclosed,  and  having  considered  the  evidence 
adduced  on  the  part  of  the  claimants.  Sir  William  Henry  Gibson  Garmichael  and  others, 
pursuers,  and  also  the  evidence  adduced  on  the  part  of  the  Caledonian  Railway 
Company,  admissions  of  the  parties,  writings,  and  plans  produced,  and  whole  procedure, 
and  having  also  reviewed  and  inspected  the  subject  in  question,  they  unanimously  find 
that  the  rock  under  the  railway  is  260  feet  long  by  90  feet  wide,  and  that  the  value 
thereof  is  £5272  sterling,  as  at  the  31st  December  1852.'' 

The  Sheriff  (J.  T.  Gordon),  on  25th  July  1864,  pronounced  the  following  inter- 
locutor : — "  Having  considered  the  foregoing  verdict  of  the  jury,  and  whole  procedure, 
approves  q;f  the  verdict,  and  finds  and  declares  in  terms  thereof  accordingly :  And 
farther,  in  resi>ect  the  verdict  has  been  for  a  less  sum  than  had  been  previously  offered 
by  the  Caledonian  Railway  Company,  res^wndents,  as  the  value  of  the  subject  in 
question,  finds  the  claimants.  Sir  William  Henry  Gibson  Garmichael  and  others,  liable 
in  one-half  of  the  expenses  incurred  by  the  respondents ;  allows  an  account  to  be  lodged 
for  taxation,  and  decerns." 

The  foregoing  interlocutor  of  the  Sheriff  having  been  brought  under  review  of  the 
Court  of  Session  by  a  note  of  advocation,  a  remit  was  made  to  the  Sheriff  to  alter  his 
interlocutor.  The  Sheriff,  in  terms  of  the  remit,  [l2l]  pronounced  another  interlocutor, 
in  which  he  "recalls  that  part  of  the  Sheriff's  interlocutor  of  26th  July  1864,  which, 
in  respect  the  verdict  has  been  for  a  less  sum  than  had  been  previously  offered  by  the 
Caledonian  Railway  Company,  respondents,  as  the  value  of  the  subject  in  question, 
finds  the  claimants.  Sir  William  Henry  Gibson  Garmichael  and  others,  liable  in  one- 
half  of  the  expenses  incurred  by  the  respondents,  and  allows  an  account  to  be  lodged 
for  taxation,  and  decerns." 

Thereafter  Sir  William  H.  G.  Garmichael  and  the  trustees  of  his  deceased  brother 
raised  the  present  action  against  the  railway  comiMiny,  concluding  (1)  for  payment  of 
£5272,  with  interest  at  5  per  cent,  per  annum  from  3 Ist  December  1852 ;  (2)  to  have 
it  declared  that  the  defenders  were  bound  to  make  payment  to  the  pursuers  of  all 
reasonable  charges  and  expenses  incurred  by  them  in  connection  with  the  proceedings  in 
the  valuation ;  and  (3)  for  decree  for  £2000  as  the  amount  of  such  charges  and  expenses. 

On  5th  March  1867  the  Lord  Ordinary  (Barcaple)  pronounced  this  interlocutor: — 
"Repels  the  defences,  and  decerns  against  the  defenders  to  make  payment  to  the 
pursuers  of  the  sum  of  £5272  sterling,  with  interest  thereon  at  the  rate  of  5  per  centum 
per  annum  from  the  31st  day  of  December  1852  years  until  payment :  Further,  finds, 
decerns,  and  declares  in  terms  of  the  declaratory  conclusion  of  the  libel ;  and  appoints 
the  cause  to  be  enrolled  for  further  procedure  under  the  last  petitory  conclusion  of  the 
libel :  Finds  the  defenders  liable  in  the  expenses  of  process  to  this  date,"  &c. 

The  defenders  having  reclaimed,  the  First  Division  adhered  to  the  Lord  Ordinary's 
interlocutor. 

The  defenders  appealed. 

Lord  Ch^ncbllor. — My  Lords,  in  this  case  an  action  has  been  instituted  on  the  part 
of  the  respondent  against  the  Caledonian  Railway  Company,  in  order  to  obtain  interest 
on  a  certain  sum  of  money,  which  has  been  awarded  to  him  by  a  jury  in  respect  of 
property  taken  by  the  company  by  virtue  of  their  special  Act,  and  also  to  obtain  pay- 
ment of  the  costs  incurred  by  him  in  certain  proceedings  with  reference  to  the  property 
ao  taken  by  the  company. 

The  case  turns  entirely  upon  the  construction  to  be  put  upon  the  special  Act  of  th  e 
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company,  which  was  an  Act  for  making  a  railway  from  Carlisle  to  Edinburgh  and 
Glasgow.  The  respondent  was  possessed  of  a  certain  quarry  of  very  considerable  value, 
and  that  quarry  was  dealt  with  in  a  particular  and  special  manner  by  the  Act.  The  Act 
itself  was  in  the  usual  form  of  Acts  for  the  purpose  of  enabling  parties  to  execute  railways 
and  works  of  that  description,  and  it  embodied  by  one  of  its  earliest  clauses  the  Scottish 
Railway  Glauses  Gonsolidation  Act  and  the  Scottish  Lands  Glauses  Gonsolidation  Act. 
Both  those  Acts  are  embodied  in  the  special  Act,  and  therefore,  as  regards  any  ordinary 
property  taken  in  the  execution  of  the  works,  the  ordinary  course  in  such  cases  would 
have  to  be  followed. 

By  the  Railway  Glauses  Gonsolidation  Act  it  is  especially  declared  that  all  lands 
taken  in  the  execution  of  works  shall  be  valued,  and  the  money  due  in  respect  of  the 
taking  of  them  shall  be  ascertained  and  paid  in  the  manner  directed  by  the  Lands 
Glauses  Act ;  and  then  in  the  Lands  Glauses  Act  there  is  a  regular  course  indicated, 
which  was  referred  to  by  the  Lord  President  in  his  judgment  upon  the  present  case  (I 
need  not  enter  into  any  details  upon  the  subject),  namely,  notice  by  the  company 
stating  their  intention  to  take  the  land.  Thereupon  a  proposal  or  a  claim  is  sent  in  on 
the  part  of  the  owner  of  the  land  as  to  what  he  demands  in  respect  of  compensation. 
Thereupon,  when  things  proceed  in  their  usual  course,  a  tender  is  made  by  the  company 
of  what  they  are  disposed  to  give  him  in  respect  of  his  claim,  and  if  the  parties  cannot 
agree  there  follows  the  assembling  of  a  jury  by  the  Sheriff,  and  the  jury  meet  and 
ascertain  the  amount  payable  to  the  claimant,  and  if  that  amount  falls  short  [122]  ^^ 
what  the  company  tendered,  then  the  claimant  is  found  liable  to  pay  one-half  of  the 
expenses. 

But  in  this  particular  Act  there  is  a  special  provision  with  regard  to  the  subject- 
matter  now  in  dispute,  namely,  a  quarry.  That  special  provision  is  found  in  the 
24th  section  of  the  Act,  which  recites  that  "  the  railway  passes  over  the  quarry^field 
of  Hailes,  in  the  parish  of  Golinton  and  county  of  Edinburgh,  belonging  to  Sir  Thomas 
Gibson  Garmichael";  and  it  is  enacted,  "that  beyond,  and  in  addition  to,  the  value 
of  the  surface  land  to  be  taken  by  this  Act  from  the  said  Sir  T.  G.  Garmichael  there 
shall  be  paid  by  the  said  company  the  value  of  the  whole  stone  situate  under  the 
surface  of  the  land  so  to  be  taken  which  the  railway  company  shall  decline  to  allow 
Sir  Thomas  Garmichael  to  work  by  tirring  or  removal  of  the  surface  therefrom,  and 
the  extent  and  quality  of  the  stone  so  to  be  purchased  by  the  company  shall  be 
ascertained  in  the  same  manner  as  in  the  ordinary  cases  of  disputed  compensation : 
Provided  always  that  the  value  of  the  said  stone  shall  be  payable  by  the  said 
company  from  time  to  time,  when  and  so  often  as  a  face  of  rock  at  least  130  feet 
in  length  is  worked  up  to  the  north  or  south  boundary  of  the  railway,  such  payment 
to  be  only  to  the  extent  of  the  value  of  the  stone  opposite  to  such  face."  Then 
arrangements  are  made  by  which  the  company  are  to  have  power,  by  tirring  or 
removing  the  turf,  to  show  that  they  intend  to  prohibit  Sir  Thomas  Garmichael 
from  working  the  stone;  and  then  the  stone,  as  to  which  the  surface  is  so 
removed,  is  to  cease  to  be  workable  by  Sir  Thomas  Garmichael,  and  the  com|)any 
are  to  purchase  it. 

Now,  if  I  had  simply  to  read  this  by  the  light  of  the  Act  of  Parliament,  and 
without  the  comments  of  the  learned  Judges  who  have  decided  this  case,  I  should 
have  said  that  the  clear  construction  of  this  Act  of  Parliament  would  be,  that  there 
was  something  to  be  bought  beyond  the  surface  land  of  Sir  Thomas  Garmichael.  The 
surface  land  clearly  had  to  be  valued  and  dealt  with  by  the  conjoint  operation  of  the 
special  Act  and  the  Railways  Glauses  Act,  which  refers  all  these  valuations  to  the 
provisions  of  the  Land  Glauses  Act;  and  the  usual  course  that  I  have  pointed  out 
would  be  pursued.  That  would  apply  clearly  to  the  surface,  and  there  is  no  doubt 
about  that  part  of  the  case,  nor  is  any  question  raised  on  it. 

Then  what  does  the  special  Act  further  go  on  to  say?  It  appears  to  me  to  say 
simply  that,  in  addition  to  the  value  of  the  surface,  the  value  of  the  stone  shall  be 
given.  That  is  the  short  construction  of  the  clause.  But  the  value  of  the  stone  is 
to  be  ascertained  in  a  particular  way.  In  the  first  place,  the  indication  of  the 
quantity  wanted  by  the  company  is  to  be  the  tirring  or  removing  the  turf ;  and 
the  company  having  done  that,  there  at  once  arises,  on  the  part  of  the  proprietor 
of  the  stone,  a  right  to  make  his  claim;  and  if  the  parties  cannot  agree  as  to  the 
amount  to  be  paid,  there  arises  the  necessity  of  determining  it  by  a  jury. 

The  wording  of  the  clause  is  certainly  not  altogether  felicitous,  because  it  says, 
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''There  shall  be  paid  by  the  company  the  value  of  the  whole  stone  situate  under 
the  surface  of  the  land  so  to  be  taken";  and  the  extent  and  quality  of  the  stone 
so  to  be  purchased  by  the  company  shall  be  ascertained  in  the  same  manner  as 
in  ordinary  cases  of  disputed  compensation.  That  of  course  must  mean,  as  the 
Judges  in  the  Court  below  held,  that  it  is  not  merely  a  dry  abstract  question  that 
is  to  be  determined  by  the  jury  as  to  what  quantity  of  stone  is  taken,  and  what 
the  quality  of  the  stone  taken  is,  but  of  course  it  means  by  "quality"  the  pri(;e 
and  the  value;  and  therefore,  the  jury  being  called  together  to  ascertain  the 
extent  and  quality  of  the  stone  taken,  it  is  therefore  valued  exactly  in  the  same 
manner  as  is  done  to  ascertain  the  extent  and  quality  of  the  surface  taken.  But 
there  are  two  provisions:  one  is,  that  the  owner  of  the  quarry  is  to  cease  to  have 
any  right  to  deal  with  the  stone  the  moment  the  surface  is  removed;  and  there  is 
a  further  provision  that  the  value  of  the  stone  to  be  ascertained  in  the  manner 
prescribed  is  to  be  only  })ayable  from  time  to  time  when  a  (pertain  event  has  taken 
place,  namely,  when  a  certain  face  of  rock  has  been  worked  "up  to  the  north  or 
south  boundary  of  the  railway " ;  and  then  the  payment  is  to  be  "  only  to  the 
extent  of  the  value  of  the  stone  opi>o6ite  to  such  face."  In  other  words,  the 
Legislature  seems  to  have  considered  that  the  complainant  is  entitled  [123]  ^  ^ 
paid  for  all  stone  that  he  is  prevented  working ;  but  inasmuch  as  the  stone  would 
not  be  valuable  to  him,  supposing  he  were  entitled  to  work  it,  until  he  had  opened 
a  face  in  the  quarry  from  which  the  stone  could  be  worked,  the  date  of  purchase 
is  to  be  taken  to  be  from  the  time  when  the  stone  might  have  been  rendered 
available  by  the  process  here  described.  And  therefore  he  is  to  have  valued  to 
him  from  time  to  time,  when  this  face  of  rock  is;  exposed,  the  quantity  and 
value  of  the  stone  opposite  to  that  face;  and  I  apprehend  that  the  true  course  of 
proceeding  in  working  out  this  clause  would  be  not  to  value  the  whole  amount 
of  stone,  the  surface  of  which  shall  have  been  removed,  but  from  time  to  time, 
when  the  proprietor  shall  have  put  himself  in  a  condition  to  demand  payment,  and 
that  he  is  to  demand  payment  only  to  the  extent  of  the  value  of  the  stone  opposite 
the  face  of  stone  which  is  oi^ened.  When  he  has  opened  the  face,  it  is  time  for 
him  then  to  make  his  claim,  and  to  send  in  his  demand  on  account  of  that  which 
is  to  be  valued,  and  that  will  be  valued  by  the  jury. 

What  is  there,  then,  to  prevent  the  whole  o|)eration  of  the  Railways  Clauses 
Consolidation  Act,  and  the  Lands  Clauses  Consolidation  Act,  to  which  the  Railways 
Clauses  Act  refers,  taking  place,  namely,  that  this  is  to  be  valued  like  any  other 
piece  of  land  which  is  purchased.  The  Railways  Clauses  Consolidation  Act  says 
expressly,  that  all  land  purchased  for  such  undertaking  shall  be  valued  according 
as  the  Lands  Clauses  Consolidation  Act  prescribes.  There  are  two  things  to  be 
considered — ^the  surface  of  the  land,  which  is  to  be  valued  without  any  special 
direction,  and  the  quarry,  which  is  to  be  valued  a(;cording  to  a  special  direction, 
which  makes  a  special  proceeding  necessary  in  order  not  to  pay  the  i)erson  who  has 
the  quarry  before  the  property  is  made  available  which  he  is  desirous  of  being 
paid  for;  and  then,  from  time  to  time,  when  he  is  entitled  to  be  paid  for  it,  he 
may  proceed  to  summon  a  jury,  and  so  to  obtain  payment. 

That  being  so,  what  took  place  in  this  case  originally  was  this:  All  the  parties 
in  fact  seem  to  have  supposed,  in  the  first  instance,  that  matters  were  going  to  be 
dealt  with  in  that  way.  The  respondent,  or  rather  those  whom  the  respondent 
represents,  sent  in  their  claim,  this  right  having  accrued  in  December  1862.  They 
claimed  a  very  large  simi  of  money,  I  believe  some  £20,000  or  £30,000,  or  something 
of  that  kind — the  claim  embracing  some  other  particulars.  Then  the  company  sent 
in  a  response  to  that  claim,  by  which  they  offered  £7000,  I  think,  or  somewhere 
about  that  amount,  in  respect  of  that  claim.  Then  they  went  to  a  jury,  and  with 
regard  to  the  other  particulars  of  the  claim,  which  do  not  seem  to  have  been  the 
more  important  features  of  the  case  (the  value  of  this  stone  being  the  principal 
feature),  either  they  were  withdrawn  from  the  consideration  of  the  jury  on  account 
of  their  not  being  any  case  to  be  established  in  respect  of  them,  or  in  some  other 
way,  we  know  not  for  why,  they  were  passed  by.  All  we  can  look  to,  as  it  appears 
to  me,  is  what  was  the  claim  which  came  before  the  consideration  of  the  jury.  This 
offer  had  been  made  anterior  to  that  claim  by  the  other  side  in  respect  of  that  which 
was  brought  before  the  consideration  of  the  jury.  And  what  did  the  jury  award? 
They  awarded  £5000,  or  something  less  than  the  amount  whirh  had  been  offered 
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by  the  appellants,  considerably  less  than  the  amount  claimed  by  the  respondent. 
Accordingly,  the  Sheriff  came  to  the  conclusion  that  he  must  order  execution  to 
issue  for  the  sum  found  by  the  jury.  He  also  found  the  respondent  to  be  liable 
in  half  the  expenses,  in  consequence  of  his  not  having  accepted  an  offer  which 
exceeded  the  amount  that  had  been  awarded  by  the  jury. 

The  question,  however,  which  remained  behind  after  this  matter  had  been  so 
settled  was  this,  that  the  jury  found  a  somewhat  special  verdict.  This  matter  came 
to  be  tried  in  1864;  but  the  Court  of  Session,  from  whom  this  appeal  is  now  pre- 
sented, came  to  the  conclusion,  with  the  Lord  Ordinary,  that  neither  side  was  in 
fault  with  reference  to  this  delay,  which  had  arisen  from  a  variety  of  accidental 
circumstances  which  are  not  necessary  to  be  entered  into  now,  because  there  appears 
certainly  to  be  no  blame  attaching  to  the  company  in  this  respect.  The  trial  having 
terminated  in  July  1864,  the  jury  find  this:  "They  find  that  the  rock  under  the 
railway  is  260  feet  long  by  90  feet  wide,  which  exceeds  the  amount  specified  in 
the  Act  of  Parliament,  and  that  the  value  thereof  is  £b272  sterling  as  at  the  31  at 
December  1852." 

[124]  That  having  been  so  foimd,  what  was  first  done  by  the  respondents, 
or  those  whom  the  respondent  represents,  was  this :  The  matter  was  brought  by 
advocation  before  the  consideration  of  the  Lord  Ordinary,  and  a  complaint  was 
made  with  reference  to  a  part  of  the  expenses  which  the  Sheriff  had  fixed  the 
respondent  with,  and  the  result  of  that  advocation  before  the  Lord  Ordinary  was  that 
he  remitted  it  to  the  Sheriff,  with  a  direction  to  vary  that  which  he  had  done 
with  reference  to  the  expenses.  There  was  a  claim  made  also*  in  the  advocation 
with  reference  to  the  interest  on  the  money,  on  the  ground  that  a  verdict  having 
been  found  for  £5272  sterling  as  at  the  31st  December  1852,  namely,  twelve  years 
before  the  verdict  itself  was  found,  the  Lord  Ordinary  was  of  opinion  that  he  could 
Hot  deal  with  the  matter  in  the  advocation,  and  that  if  it  was  to  be  dealt  with  at 
all)  it  must  be  dealt  with  by  a  substantive  action  in  respect  of  it.  The  consequence 
of  that  was  the  bringing  of  this  action. 

The  action  now  brought  raises  two  questions,  the  question  of  expenses  and  the 
question  of  interest  alleged  to  be  payable  on  £5272  sterling,  and  upon  that  action 
the  Lord  Ordinary  first,  and  the  Inner-House  afterwards,  who  adhered  to  his 
interlocutor,  have  allowed  interest  upon  the  sum  of  £5272  sterling  as  from  the 
dlst  December  1852.  And  the  Court  came  to  the  conclusion,  that  inasmuch  as 
the  interest  qn  that  sum  will  make  the  aggregate  sum,  including  the  principal, 
considerably  to  exceed  the  tender  or  offer  made  by  the  company,  the  company 
is  liable  for  all  the  expenses  which  attended  the  investigation. 

The  question  we  have  now  to  consider  is  this,  whether  or  not  this  action  was 
competent  to  the  pursuer  (the  respondent),  regard  being  had  to  the  jurisdiction 
which  is  conferred  upon  the  Sheriff  by  the  Acts  to  which  I  have  referred;  because 
if  the  true  construction  of  these  Acts  be  such  as  it  occurs  to  me  is  their  true  con- 
struction, independently  of  the  observations  made  by  the  learned  Judges  of  the 
Court  of  Session,  then  the  Act  itself  provides  for  this  case,  as  it  does  for  every 
other  case  of  compensation.  In  any  ordinary  case  of  land  being  taken  from  a 
landholder,  although  the  landholder  might,  without  any  fault  of  his  own  on  the* 
one  hand,  and  without  any  fault  of  the  company  on  the  other,  have  been  rather 
dilatory  in  making  his  claim  in  respect  of  the  money  found  to  be  due  to  him,  it 
would  not  be  doubted  that  the  whole  matter  would  be  a  matter  to  be  decided  by 
a  jury.  With  reference  to  the  value  of  the  ground,  the  jury  would  not  be  able 
to  award  interest  in  respect  of  that  delay.  They  would  simply  find  the  value  of 
the  land,  and  the  Sheriff  thereupon  would  issue  his  process,  and  the  sum  would  be 
recovered,  and  the  costs  would  be  governed  by  the  principles  enunciated  in  the  Act 
with  respect  to  the  tender. 

The  whole  case  is  therefore  resolved  into  this  question,  whether  or  not  the  case 
was  a  case  to  be  dealt  with  according  to  the  ordinary  procedure  under  the  Act.  I 
confess  that  it  appears  to  me,  for  the  reasons  I  have  already  given,  that  it  is  so. 
I  will  simply  notic^e  what  the  grounds  were  which  were  taken  by  the  Court  below, 
which  led  them  to  the  contrary  conclusion.  It  is  only  just  and  right  that  I  should 
do  so,  on  account  of  the  great  respect  I  entertain  for  the  learned  Judges  who  took 
that  view.  It  can  be  stated  very  briefly  in  what  respect  it  is  that  the  view  which 
I  have  been  led  to  take  differs  from  their  judgment. 
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The  Lord  President  puts  it  thus :  He  seems  to  be  of  opinioD,  in  the  first  place, 
that  under  the  very  peculiar  form  of  the  provisions,  making  arrangements  for  com- 
pensation under  this  Act,  there  are  several  things  to  be  done  which  cannot  be  done 
under  the  ordinary  course  of  procedure.  He  states  the  ordinary  course  of  procedure 
in  the  manner  in  which  I  have  stated  it,  and  then,  with  regard  to  this  particular  case, 
he  says, — *'  This  is  the  embodying  in  the  special  Act  an  arrangement  or  Parliamentary 
agreement  between  the  parties.  The  stone  which  must  be  left,  and  which  the  railway 
company  require  to  be  left  for  the  purpose  of  sustaining  their  railway  in  its  passage 
over  the  quarry,  is  to  be  valued.  Its  extent  and  quality  are  to  be  ascertained  in  the 
same  manner  as  in  ordinary  cases  of  disputed  compensation — that  is  to  say,  the 
parties  are  authorised  by  this  special  Act  to  avail  themselves  of  that  part  of  the 
machinery  of  the  Lands  Clauses  Act  appropriate  to  compulsory  sale,  which  provides 
for  the  ascertainment  of  the  price.  But  that  is  not  the  same  thing  as  saying  that 
the  case  between  the  Caledonian  Railway  Company  and  Sir  Thomas  Gibson  Carmicha^l 
shall  be  dealt  with  [125]  ^  ^^  respects  as  if  it  were  a  case  of  compulsory  purchase  by 
ihem.  !Not  at  all.  All  that  is  necessary  in  order  to  cany  out  the  provision  of  the 
statute,  so  far  as  I  have  read  it,  is,  that  the  valuation  tribunal  shall  decide  upon  the 
value  of  this  stone — that  is  to  say,  either  that  a  set  of  arbiters  nominated  under  the 
clauses  applicable  to  arbitration,  or  the  Sheriff  and  his  jury,  shall  fix  for  the  parties 
the  value  of  that  portion  of  stone  which  the  railway  company  are  to  require  the 
proprietor  to  leave  unwrought.  There  is  another  point  in  the  claiises  of  the  statute 
that  is  also  extremely  important.  In  the  ordinary  case  of  a  verdict  returned  by  a 
valuation  jury,  judgment  follows  instantly  upon  the  verdict,  and  that  decree  or 
judgment  is  instantly  enforceable.  But  it  is  not  so  in  this  case.  The  contrary  is 
[HX^vided  by  this  very  clause.  This  valuation,  which  is  to  take  place  in  the  same 
manner  as  in  ordinary  cases  of  disputed  comi)ensation,  might  obviously  take  place 
within  a  few  weeks  or  a  few  months  after  the  Act  }>as6ed.  There  is  nothing  to 
prevent  it.  But  it  is  provided  that  the  value  of  the  said  stone  shall  be  payable  by 
the  company  from  time  to  time,  when  and  'as  often  as  a  piece  of  rock  at  least*  130 
feet  in  length  is  worked  up  to  the  north  or  south  boundary  of  the  railway,  siich 
[layment  to  be  only  to  the  extent  of  the  value  of  the  stone  opposite  such  face.''' 

I  confess  it  does  not  appear  to  me  that  that  would  be  the  proper  way  of  carrying 
into  effect  the  valuation  under  this  Act  of  Parliament.  The  Act  says  that  there  shall 
be  no  money  payable  until  a  certain  time,  and  that  the  value  only  of  that  which  is 
ascertainable  in  that  particular  event  which  is  to  make  the  money  become  payable  by 
the  company,  is  to  be  valued,  and  to  be  paid,  and  therefore  it  would  be  an  unreasonable 
course  for  the  proprietor  of  the  quarry  to  ask  for  a  valuation  of  his  whole  quarry  before 
that  event  had  happened,  and  before  any  money  could  possibly  be  payable  to  him. 
The  proper  course  would  be,  when  the  time  had  come  at  which  the  money  was  payable 
to  him,  then  to  ask  to  have  the  value  ascertained,  which  then, would  be  payable,  and 
not  to  have  the  value  of  the  property  all  ascertained  in  a  lump  immediately  after  the 
pacing  of  the  Act,  before  anything  had  been  done  which  could  possibly  indicate  to  the 
jury  what  the  property  was  which  was  then  to  be  paid  for.  Upon  that  ground  the  learned 
•Judge  says, — "  What  is  the  remedy  of  Sir  Thomas  Carmichael  ?  Most  unquestionably 
to  bring  an  action  in  a  court  of  law  for  the  purpose  of  enforcing  the  contract  contained 
in  the  special  Act  of  Parliament,  so  far  carried  out  by  the  verdict  of  the  jury  as  to 
have  ascertained  the  total  amount  of  the  rock  which  is  to  be  left  unwrought  in  all 
sime  coming.  Then  this  inquiry  and  this  dispute  may  be  repeated,  because  there  may, 
after  the  lapse  of  some  more  years,  be  another  face  of  rock  of  130  feet  wrought  uj) 
to  the  boundary  of  the  railway,  and  then  another  demand  in  like  manner  takes  place, 
uid  so  on." 

I  see  no  difficulty  at  all,  in  practice  or  in  justice,  in  saying  that  what  he  is  to  be 
paid  for  is  a  thing  to  be  ascertained  on  each  occasion,  and  that  there  is  no  necessity, 
upon  any  ground  whatever,  for  ascertaining  what  is  to  be  paid  before  the  time  comes 
when  the  pa3rment  is  to  be  made,  and  when  the  property  is  to  be  valued  for  which  the 
payment  is  to  be  made. 

Then  the  Lord  President  says  subsequently, — "  The  parties  themselves  seem  to  have 
been  perfectly  aware  that  the  verdict,  which  was  returned  upon  the  25th  of  July 
1864,  could  never  be  considered  or  dealt  with  as  a  verdict  in  an  ordinary  case  of 
disputed  compensation,  or  as  a  verdict  which  could  be  carried  out  and  made  the 
foundation  of  a  judgment  by  the  Sheriff  under  the  terms  of  the  Lands  Clauses  Act, 
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without  any  further  inquiry,  or  without  settling  anything  more  between  the  parties. 
The  verdict  itself  finds  that  the  rock  under  the  railway  is  260  feet  long  by  90  feet 
wide,  and  that  the  value  thereof  is  £5272  sterling  as  at  3l8t  December  1852.  Now, 
these  last  words  are  very  material  in  the  present  question,  because  they  shew  that  the 
railway  company  were  of  opinion  (and  that  is  the  construction  that  both  parties  adopt) 
that  the  sum  of  £5272  sterling  was  payable  at  the  31st  of  December  1852,  and  that 
the  reason  was,  that  at  that  date  the  whole  face  of  260  feet  had  been  wrought  up." 

He  proceeds  again  to  say  that  he  thinks  that  on  that  account  it  was  necessary  that 
there  should  be  some  proceeding  by  which  the  parties  could  be  put  in  a  proper  position 
in  regard  to  payment  not  having  been  made  at  the  time  it  was  [126]  claimed,  and  that 
that  could  not  be  done,  as  it  certainly  could  not  be  by  a  jury,  and  therefore  it  must  be 
ascertained  by  the  Court. 

Now,  I  do  not  think  that  is  a  correct  conclusion,  that  in  consequence  of  the  valuation 
not  having  been  made,  the  company  being  in  no  way  parties  to  the  keeping  back  of 
that  valuation,  but  that  in  consequence  of  that  valuation  not  having  been  made  until 
a  long  time  after  it  might  have  been  made,  therefore  the  case  should  be  exempted  from 
the  operation  of  the  Act.  It  does  not  appear  to  me  that  this  case  should  be  exempted, 
from  the  operation  of  the  Act  any  more  than  if  it  were  a  case  of  an  estate  taken 
possession  of  by  a  company  ten  years  before,  which  had  never  been  valued  till  ten 
years  afterwards,  in  which  case  it  would  not  have  been  competent  to  a  jury  to  have 
awarded  interest.  The  parties  who  desire  to  be  paid  must  suffer  if  they  did  not  take 
the  proper  and  usual  mode,  not  having  been  in  any  way  impeded  in  getting  that 
payment  by  anything  done  on  the  part  of  the  company. 

With  regard  to  the  special  finding, — there  is  no  finding  as  to  interest,  but  there 
is  a  special  finding  as  to  the  time  at  which  the  property  should  be  valued, — both 
parties  seem  to  have  agreed  that  that  should  be  put  in  the  verdict.  Of  course  it  might 
be  thought  that  either  party  might  succeed  in  raising  an  argument  upon  it.  The 
success  of  that  argument  is  not  guaranteed  to  either  side. 

Each  party  wished  to  have  the  fact  recorded,  and  the  fact  was  recorded  by  their 
common  consent,  and  the  fact  was  admitted  in  this  action  that  it  was  a  correct  finding, 
that  in  the  year  1852  the  value  might  have  been  ascertained  if  the  parties  had  taken 
steps  to  get  it  ascertained.  But  it  was  not  ascertained,  and  I  apprehend,  therefore, 
that  there  is  no  jurisdiction  raised  for  the  purpose  of  giving  interest  upon  a  sum,  upon 
which  interest  had  not  been  receivable  on  account  of  the  party  whose  business  it  was 
to  procure  the  making  of  the  payment  which  he  wished  to  receive,  so  as  to  place  him. 
in  a  position  to  recover  that  interest,  not  having  done  so. 

Therefore,  as  regards  the  interlocutors  decreeing  payment  of  interest,  and  decreeing 
also  a  pa3rment  in  respect  of  costs,  it  appears  to  me  that  in  both  respects  they  are 
erroneous,  and  that  we  ought  now  to  reverse  those  interlocutors  which  are  the  subject 
of  this  appeal. 

Lord  Chelmsford. — My  Lords,  the  questions  raised  upon  this  appeal  are,  whether 
the  Court  of  Session  had  any  jurisdiction  to  entertain  an  action  for  the  compensation 
assessed  by  the  Sheriff's  jury  for  the  value  of  the  stone  under  the  surface  land  of  the 
respondent  which  the  company  declined  to  allow  him  to  work  under  the  24th  section 
of  their  Act,  and  whether,  assuming  the  action  to  be  well  brought,  it  was  competent 
to  the  Court  to  decree  interest  on  the  amount  of  the  compensation  assessed  by  the  jury, 
or  to  determine  anything  respecting  the  payment  of  the  expenses  incident  to  the  trial 
before  the  Sheriff. 

The  appellants  assert  that  the  only  proper  mode  of  proceeding  to  obtain  the  amount 
of  the  compensation  awarded  to  the  respondent  was  by  judgment  in  the  Sheriff-court, 
and  execution  thereon,  as  in  an  ordinary  case  of  compensation  under  the  Lands  Clauses 
(Scotland)  Act.  The  appellants  did  not  object  to  the  competency  of  the  action  in  the 
Court  of  Session  ;  but  after  stating  their  readiness  and  willingness  to  pay  the  ascertained 
value  of  the  stone,  pleaded  that  interest  not  having  been  awarded  by  the  jury,  they 
were  not  liable  for  the  same  prior  to  the  25th  July  1864,  the  day  on  which  the  jury 
returned  their  verdict,  and  that  the  amount  tendered  by  them  being  larger  than  the 
amount  awarded  by  the  jury  they  were  entitled  to  one-half  of  their  expenses  of  the 
trial. 

The  Judges  of  the  First  Division  themselves  took  up  the  question  of  jurisdiction, 
and  decided  that  the  action  before  them  was  a  competent  proceeding,  "  because,"  as 
the  Lord  President  said,  "  it  was  not  the  case  of  a  compulsory  sale  under  the  Lands 
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Clansee  Act,  but,  if  a  sale  at  all,  it  was  one  which  was  provided  for  by  a  clause  in  the 
special  Act  of  Parliament  embodying  an  arrangement  or  parliamentary  agreement 
between  the  parties  " ;  and  Lord  Ardmiiian  said,  "  it  was  not  a  claim  of  compensation 
for  land,  but  only  a  claim  for  ascertainment  of  the  amount  and  quality  or  value  of  the 
stone  purchased,  and  it  was  for  that  limited  purpose  that  the  Lands  Glauses  Act  came 
into  operation,  and  when  that  [127]  flatter  had  been  once  ascertained  the  jurisdiction 
of  the  Court  was  not  thereby  excluded/' 

I  am  quite  unable  to  enter  into  the  distinction  here  proposed  between  the  present 
case  and  that  of  an  ordinary  proceeding  for  compensation  under  the  Lands  Clauses 
Act ;  nor  do  I  see  any  good  reason  why  the  functions  of  the  Sheriff-court  are  to  cease 
with  the  verdict  of  the  jury,  and  the  Sheriff  to  be  deprived  of  his  ordinary  power  of 
enforcing  the  verdict.  The  24th  section  of  the  special  Act,  upon  which  the  question 
tarns,  is  very  imperfectly  worded,  but  I  find  nothing  in  it  to  induce  me  to  think  that 
a  jury  was  to  be  summoned  merely  to  ascertain  the  amount  to  be  paid  for  the  stone, 
and  that  the  respondent  was  then  to  be  compelled  to  an  original  proceeding  in  another 
Court  in  order  to  obtain  not  only  what  the  jury  awarded,  but  also  what  was  supposed 
to  follow  as  a  consequence  from  their  verdict 

The  compulsory  taking  of  land  under  the  Lands  Clauses  Act  is  called  a  purchase, 
and  the  stone  prohibited  to  be  worked  under  the  surface  of  the  land  taken  from  the 
respondent  by  the  company  is  treated  by  the  special  Act  as  having  been  purchased. 
It  is  difficult  to  see  why  those  should  be  regarded  in  such  a  different  light  as  to  give 
the  Court  of  Session  a  jurisdiction  in  the  one  case  which  it  admittedly  would  not  have 
in  the  other. 

The  words  of  the  24th  section,  'Hhe  extent  and  quality  of  the  stone  shall  be 
ascertained  in  the  same  manner  as  in  ordinary  cases  of  compensation,''  do  not  of 
themselves  import  that  the  proceedings  in  the  Sheriff-court  are  to  be  confined  to  the 
finding  the  amount  of  compensation  by  the  jury.  In  the  very  next  section,  which 
provides  for  making  tunnels  under  the  railway,  the  company  are  to  pay  the  value  of 
the  stone  that  may  be  wrought  out  in  .forming  these  works,  ^'to  be  ascertained  as 
before^mentioned."  It  could  not  be  contended  that  the  value  of  the  stone  thus 
ascertained  would  be  recoverable  only  by  action. 

A  question  was  raised  upon  the  24th  section,  whether  the  whole  stone  not  allowed 
to  be  taken  was  to  be  determined  upon,  and  the  value  of  it  ascertained  at  once,  and 
afterwards  portions  of  the  amount  to  be  paid  as  often  as  a  face  of  rock  of  130  feet  in 
length  was  worked  up  to  the  boundaries  of  the  railway,  or,  whether  the  valuations  were 
to  be  made  from  time  to  time  as  often  as  the  workings  had  proceeded  to  this  extent. 
The  Lord  Advocate  admitted  that  it  was  not  necessary  that  there  should  be  a  valuation 
at  once  of  the  whole  of  the  stone,  and  a  division  of  the  sum  from  time  to  time,  when 
and  as  often  as  a  face  of  rock  to  a  certain  extent  was  opened  up.  It  is,  therefore, 
perhaps  unnecessary  to  say  that  I  read  the  section  in  this  way,,  that  in  addition  to  the 
value  of  the  surface  land  the  company  shall  be  bound  to  pay  the  value  of  the  whole  of 
the  stone  under  the  surface  which  they  decline  to  allow  to  be  worked,  the  value  to  be 
ascertained,  and  paid  from  time  to  time  for  the  stone  worked  to  a  defined  extent ;  but 
whether  the  valuation  is  to  be  made  once  for  all,  or  from  time  to  time  as  the  workings 
proceed,  is  immaterial  to  the  main  question,  for,  in  either  case,  the  extent  and  quality 
of  the  stone  is  to  be  ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed 
compensation. 

The  company,  by  the  6th  section  of  the  Railway  Clauses  (Sdbtland)  Act,  are 
subject  to  the  provisions  of  that  Act,  and  of  the  Lands  Clauses  (Scotland)  Act  by 
this  section : — "  The  amount  of  compensation  for  lands  taken  or  used  for  the  purposes 
of  the  railway  shall  be  ascertained  and  determined  in  the  manner  provided  by  the 
Lands  Clauses  Act  for  determining  questions  of  compensation  with  regard  to  lands 
purchased  or  taken  under  the  provisions  thereof,  and  all  the  provisions  of  the  said 
last-mentioned  Act  shall  be  applicable  to  determine  the  amount  of  any  such  compensation, 
and  to  enforcing  the  payment  or  other  satisfaction  thereof." 

The  stone  under  the  surface  is  equally  land  with  the  surface  land.  It  is  clearly 
land  taken  or  used  for  the  purposes  of  the  railway,  as  it  is  retained  for  its  support. 
The  value  of  it  is  '*to  be  ascertained  in  the  same  manner  as  in  ordinary  cases  of 
disputed  compensation," — that  is,  in  the  manner  provided  by  the  Lands  Clauses  Act. 
Why  is  it  not  to  be  carried  out  as  a  case  of  compensation  to  the  end  ?  And  what  is 
there  in  the  24th  section  of  the  special  Act  to  prevent  the  application  of  the  latter  part 
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of  the  6th  section  of  the  Railway  [128]  Clauses  Act,  as  to  the  manner  in  which  payment 
of  the  compensation  is  to  he  enforced  ? 

The  case  heing,  in  my  opinion,  similar  to  a  case  of  compulsory  taking  of  land  imder 
the  Eailway  Clauses  Act  and  the  Lands  Clauses  Act,  the  interlocutor  of  the  Sheriff 
ought  to  have'heen  treated  as  final,  as  by  the  139th  section  of  the  Lands  Clauses  Act 
''such  judgment  shall  in  no  case  be  subject  to  review  by  suspension  or  advocation  or 
by  reduction  on  any  ground  whatever." 

The  Sheriff  by  his  interlocutor  foimd  the  respondent  liable  to  one-half  of  the 
expenses  incurred,  in  respect  of  the  verdict  being  for  a  less  sum  than  had  been 
previously  offered  by  the  company.  This  interlocutor  was  brought  under  review 
of  the  Court  of  Session,  and  the  Lord  Ordinary,  overruling  a  plea  of  incompetency 
of  the  advocation,  pronounced  an  interlocutor  remitting  the  cause  to  the  Sheriff, 
with  instructions  to  recall  that  part  of  his  interlocutor  which  related  to  the  expenses. 

No  steps  were  taken  by  the  company  to  question  the  interlocutor  of  the  Lord 
Ordinary,  by  appeal  or  otherwise.  But  it  is  to  be  observed  that  the  Lord  Ordinary 
made  no  decree  as  to  the  manner  in  which  the  expenses  were  to  be  settled,  because, 
according  to  his  view,  the  jury  having  found  the  value  of  the  stone  as  of  the  date  of 
the  31st  December  1852,  the  question  of  the  right  of  the  respondents  to  interest  from 
that  date  could  be  raised  only  by  an  action  for  the  interest  founded  upon  the  verdict 
and  the  judgment  of  the  Sheriff. 

This  introduces  a  new  subject  of  embarrassment  into  the  case.  It  was  asked  in  the 
course  of  the  argument  by  what  right  the  jury  valued  the  stone  as  of  a  date  prior  to 
the  time  of  the  inquiry,  and  it  was  answered  that  it  was  by  the  admission  or  consent 
of  the  parties.  But  this  appears  to  be  incorrect.  I  find  no  evidence  of  any  such 
consent  before  the  Sheriff.  In  the  9th  condescendence  it  is  said — "  In  the  course  of 
the  proceedings  it  was  admitted  on  all  hands  that  at  the  31st  December  1852  the 
workings  of  the  pursuer's  quarry  came  up  to  the  red  line  at  which  the  defenders 
required  that  the  workings  should  stop,  and  that  a  face  of  rock  not  less  than  260  feet 
in  length  was  then  worked  out  along  that  lin^ ;  and  the  question  left  to  the  considera* 
tion  of  the  jury  on  the  evidence  was  the  extent,  quality,  and  value  of  the  stone  as  at 
the  31st,  December  1852,  upon  the  footing  that  the  defenders  were  the  purchasers  of 
the  stone  as  at  that  date." 

It  seems,  therefore,  not  to  have  been  by  consent,  but  by  the  direction  of  the  Sheriff, 
that  the  jury  found  the  value  at  the  particular  date.  The  admission  merely  amounted 
to  this,  that  at  the  time  mentioned  the  workings  of  the  respondents  had  proceeded  so 
far  as  to  entitle  them  to  compensation,  and  I  doubt  whether  this  was  sufficient  to 
authorise  the  special  finding  of  the  jury.  The  admission  which  was  referred  to  was 
probably  that  which  was  entered  into  after  the  award  of  the  compensation,  and  after 
the  present  action  was  brought.  Even  this  is  not  an  admission  that  the  jury  were 
authorised  by  consent  or  otherwise  to  find  the  value  of  the  stone  on  the  31st  December 
1852,  but  merely  that  on  that  day  a  face  of  rock  260  feet  in  length  was  worked  up  to 
the  northern  boundary  of  the  railway,  and  that  the  rock  or  stone  referred  to  in  the 
verdict  of  the  jury  is  the  rock  or  stone  opposite  to  that  face.  The  Court  of  Session 
was  called  upon  by  the  action  to  give  effect  to  the  verdict  of  this  jury  as  to  the  principal 
sum  of  £5272,  and  also  to  decree  interest  upon  this  sum,  and,  in  virtue  of  the  provisions 
of  the  Lands  Clauses  Acts,  to  decree  the  defenders  to  pay  the  charges  and  expenses 
incurred  by  them  in  connection  with  the  proceedings  before  the  Sheriff.  The  action,  if 
maintainable,  must  be  founded  entirely  upon  the  proceedings  before  the  Sheriff.  The 
interlocutor  of  the  Lord  Ordinary,  which  is  adhered  to  by  the  First  Division,  decerns 
the  defenders  to  pay  £5272  (the  amount  of  compensation  found  by  the  jury),  and  also 
interest  thereon  from  the  31st  December  1852.  This  is  not  enforcing  satisfaction  of 
the  verdict,  but  adding  to  it  that  which  either  the  jury  had  no  power  to  give,  or,  having 
the  power,  did  not  give  it. 

The  course  which  the  Court  adopted  with  respect  to  the  costs  and  expenses  in  the 
Sheriff-court  is  in  my  opinion  more  objectionable.  By  the  50th  section  of  the  Lands 
Clauses  Act,  in  every  inquiry  before  a  compensation  jury,  if  the  [129]  verdict  is  for  the 
same  or  for  a  less  sum  than  that  previously  offered  by  the  promoters  of  the  undertaking, 
one-half  of  the  expenses  of  the  promoters  shall  be  defrayed  by  the  owner  or  party 
interested  in  the  lands.  Before  the  jury  was  summoned  the  company  tendered  to  the 
respondent  a  sum  of  £7005,  and  the  verdict  was  for  £5272.  The  Sheriff,  in  accordance 
with  the  express  words  of  the  Act,  found  the  respondent  liable  in  one-half  of  the  expenses 
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incurred  by  the  company.  The  First  Division  of  the  Court,  adding  interest  to  the 
verdict  of  the  jiiry  (which  it  was  not  competent  to  them  to  do),  increased  the  verdict 
to  an  amount  beyond  the  sum  tendered,  and  dealing  with  the  expenses  before  the 
Sheriff  (which  are  regulated  by  the  Lands  Clauses  Act  by  a  comparison  of  the  verdict 
with  the  sum  tendered),  found  the  company  liable  in  the  whole  of  the  expenses.  It 
was  argued  that  the  respondents  preferred  three  heads  of  claim  to  be  submitted  to  the 
jury,  and  that  the  tender  was  to  satisfy  them  all,  and  that,  as  the  jury  gave  the  £5272 
for  one  head  of  claim  only,  there  was  no  tender  specifically  for  this  claim.  It  appears  to 
me  that)  looking  to  the  statement  in  the  summons,  and  the  verdict  of  the  jury,  It  must 
be  taken  that  the  other  claims  were  either  withdrawn  from  the  jury,  and  must  therefore 
be  considered  to  have  been  unfounded,  or  that  the  jury  found  that  the  respondent  was 
not  entitled  to  anything  in  respect  of  them.  But  however  this  may  be,  the  words  of 
the  statute  are  too  clear  and  precise  to  be  capable  of  any  other  interpretation  than  that 
as  the  verdict  is  higher  or  lower  than  the  sum  tendered,  so  are  the  costs  and  expenses 
to  be  adjusted  between  the  parties. 

If  the  action  could  have  been  maintained,  the  interlocutor  would,  in  my  opinion, 
have  been  objectionable,  so  far  as  it  relates  to  the  interest  on  the  sum  assessed  for  com- 
pensation and  the  expenses  of  the  inquiry  before  the  Sheriff.  Even  if  it  had  been 
agreed  that  the  jury  might  value  the  stone  as  of  the  date  of  the  31st  December  1852, 
I  should  have  doubted  whether  it  would  have  been  within  their  province  to  give 
interest,  their  duty  under  the  summons  being  merely  to  value  the  subject-matter  of 
tx>mpensation.  l^ut  suppose  the  jury  might  have  valued  at  the  earlier  date,  and  were 
bound  to  have  given  interest,  their  verdict  was  imperfect  and  defective,  and  the  Court 
of  Session  could  not  add  to  or  supplement  it,  but  all  that  they  could  properly  do  would 
have  been  to  have  pronounced  a  decree  of  reduction,  which,  according  to  the  case  of  the 
Caledonian  Company  v,  Ogilvy  (2  Macq.  239),  would  have  been  competent  under  the 
sapposed  circumstances,  notwithstanding  the  139th  section  of  the  Lands  Clauses  Act, 
and  a  new  inquiry  would  have  taken  place  before  the  proper  tribunal.  I  think  the 
interlocutors  appealed  from  ought  to  be  reversed. 

Lord  WiarrBURT. — "Mj  Lords,  the  great  respect  which  I  entertain  for  the  Court 
below,  and  especially  for  my  noble  and  learned  friend  opposite,  induce  me,  perhaps 
without  necessity,  to  add  a  few  observations.  Nothing  could  be  more  clearly  explained 
than  the  proceedings  under  the  Lands  Clauses  Act  as  stated  in  the  Lord  President's 
judgment.  He  states  most  distinctly  that,  "as  regards  the  amount  of  compensation 
and  the  cost  of  the  inquiry,  there  is  a  machinery  provided  which  works  the  whole  thing 
out  without  the  necessity  of  any  judicial  intervention  at  all.''  He  goes  on  to  state  that 
the  Sheriff,  in  giving  a  decree  for  the  amount  of  the  verdict,  is  not  required  to  consider 
any  question  of  law  or  fact  between  the  parties,  but  to  give  "  a  mere  decree  conform  to 
the  verdict,  and  that  the  way  in  which  the  costs  are  made  recoverable  is  entirely  a 
matter  of  diligence.  There  is  no  interposition  of  any  judicial  act  at  all."  It  is  most 
distinctly  stated,  therefore,  by  my  noble  and  learned  friend  in  his  judgment  that  had 
this  been  a  compulsory  sale  under  the  I^ands  Clauses  Act,  as  incorporated  in  this  special 
Act,  there  would  hive  been  no  room  whatever  for  the  jurisdiction  of  the  Court  of 
Session. 

Now,  my  noble  and  learned  friend  in  his  judgment  considered  that  this  was  not  a 
compulsory  sale  under  the  Lands  Clauses  Act,  and,  consequently,  he  appears  to  have 
regarded  the  statute  as  giving  authority  for  two  modes  of  procedure  to  ascertain  the 
whole  value  of  the  stone  under  the  surface  occupied  by  the  railway,  which  my  noble 
and  learned  friend  seems  to  consider  might  be  done  immediately  after  the  portion  of 
the  land  occupied  by  the  railway  was  [130]  ascertained,  and  then  he  regards  the  section 
giving  power  to  ascertain  the  amount  of  money  payable  as  a  distinct  and  separate  section 
giving  rise  to  a  special  contract,  not  the  ordinary  compulsory  contract  to  purchase.  The 
whole  case  depends,  therefore,  on  the  interpretation  of  the  24th  section.  If  the  whole 
machinery  of  the  24th  section  be  given  merely  with  a  view  to  effect  a  compulsory 
purchase  under  the  Lands  Clauses  Act,  then,  as  it  is  shown  by  this  judgment,  there  is 
no  jurisdiction  in  the  Court  of  Session. 

That  brings  us,  then,  to  the  construction  of  the  statute,  and,  in  conformity  with  the 
opinions  of  my  noble  and  learned  friends  who  have  preceded  me,  it  appears  to  me  to 
he  perfectly  clear  that  there  is  no  power  of  effecting  a  compulsory  purchase  until  a 
certain  amount  of  stone  has  been  excavated.  The  reason  appears  to  be  plain  that  it  would 
he  very  diflcult  to  ascertain  the  value  of  unknown  quantities  and  qualities  of  stone  lying 
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beneath  the  railway.  The  process,  therefore,  pointed  out  was  this,  that  the  railway 
company  should  prohibit  the  working  of  a  definite  line  when  the  workings  approached 
so  near  the  railway  as  to  be  dangerous,  and  that  then  the  proprietor  of  the  stone  should 
proceed  to  unfold  the  quantity  of  stone  up  to  that  line  to  the  extent  of  a  face  of  at  least 
130  feet,  and  as  soon  as  he  had  done  so,  then  he  would  have  the  right  to  call  upon  the 
company  to  take  by  compulsion  the  whole  of  the  stone  opposite  to  the  stone  that  had 
been  so  excavated,  and  the  face  of  which  had  been  exposed  up  to  the  boundary  fixed 
by  the  company.  This  portion  of  the  statute,  therefore,  instead  of  giving  rise  to  a 
special  contract,  is  nothing  in  the  world  more  than  a  superadded  piece  of  machinery  for 
the  purpose  of  carrying  into  eflFect  with  greater  facility  the  ordinary  provisions  for 
compulsory  purchase.  It  is  not  a  different  thing;  it  is  a  part  of  the  entire  thing. 
There  is  no  contract  except  that  whiph  arises  from  the  company  forbidding  the  stone 
quarry  owner  to  approach  nearer  than  a  certain  line.  That  is  equivalent  in  effect  to  a 
notice  to  take  the  stone,  and  then  the  quarry  owner  is  placed  under  the  obligation  of 
developing  the  face  of  the  stone  to  a  certain  extent,  in  order  that  the  value  of  the  stone 
may  by  that  process  be  more  correctly  ascertained.  I  think,  therefore,  the  radical 
mistake,  if  I  may  venture  to  say  so,  committed  by  the  Court  below,  has  been  in  dividing 
the  section  into  two  powers — the  ordinary  power  of  compulsory  purchase,  and  another 
which  it  denominates  a  special  power  of  purchasing,  and  in  regarding  the  proceedings 
taken  as  attributable  to  the  special  power  and  not  to  the  ordinary  power  of  compulsory 
purchase.  The  power  which  the  Court  has  regarded  as  a  special  power  is  not  a  special 
power,  but  only  a  particular  direction  in  order  to  facilitate  the  carrying  out  of  the 
general  compulsory  power  of  purchase. 

Now,  if  that  be  so,  as  my  noble  and  learned  friends  who  preceded  me  agree  that  it 
is,  then  it  follows  immediately  that  we  have  nothing  to  do  but  to  apply  to  the  case  the 
lucid  reasoning  of  the  Lord  President  in  his  judgment,  having  removed  from  that 
judgment  the  only  distinction  by  which  the  Lord  President,  admitting,  as  he  does 
most  clearly,  the  general  principles,  proceeds  to  distinguish  the  case  by  virtue  of  what 
he  conceived  to  be  a  special  power  of  purchase  contained  in  the  statute.  I  apprehend 
that  that  is  so,  and  therefore,  if  in  reality  the  section  admits  of  the  interpretation  which 
your  Lordships  who  have  preceded  me  have  put  upon  it,  we  shall  acquiesce  entirely  in 
the  conclusion  which  the  Judges  of  the  Court  below  all  agree  ought  to  b&  the  proper 
conclusion  to  be  arrived  at  if  there  did  not  exist  any  special  independent  power  of 
purchase. 

Now,  it  is  plain  from  the  proceedings  that  the  parties  regarded  this  as  nothing  more 
than  the  ordinary  mode  of  effecting  a  compulsory  purchase  under  the  Lands  Clauses 
Act,  with  the  addition  which  became  convenient  and  necessary  for  the  purpose  of  more 
easily  ascertaining  the  amount  and  value  of  the  stone.  Therefore,  we  find  that  a  notice 
is  given  by  the  railway  company  when  the  quarry  owner  approaches  the  railway  with 
his  workings  in  the  month  of  February  1849,  by  which  they  determined  a  red  line 
which  was  the  line  of  prohibition  beyond  which  the  quarry  owner  was  not  (in  the 
language  of  the  statute)  to  disturb  the  surface  of  the  land.  It  became,  therefore, 
immediately  a  notice  that  within  the  red  line  this  company  agreed  to  purchase  the  stone. 
But  before  the  company  could  be  called  on  to  do  so,  the  quarry  owner  was  under  the 
obligation  of  developing  the  face  of  the  rock  over  at  least  130  feet  in  length.  He  did 
so.  That  [131]  appears  to  have  been  done  by  the  31st  December  1852,  for  in  the  9th 
article  of  condescendence  it  was  admitted  on  all  hands  that,  at  the  31st  December 
(1852),  "the  workings  of  the  pursuer's  quarry  came  up  to  the  red  line  aforesaid,  at 
which  the  defenders  had  required  that  the  workings  should  stop,  and  that  a  face  of  rock 
not  less  than  260  feet  in  length  was  then  worked  ouf 

All  the  conditions  of  the  section  of  the  statute  were  then  fulfilled,  and  on  that  day 
it  was  perfectly  competent  to  the  quarry  owner  to  have  required  the  company  to  pay 
for  the  whole  of  the  stone  opposite — ex  adverso  the  face  of  the  rock  he  had  so  opened 
out.  He  did  not  do  so,  and  the  mora  or  delay  in  not  ascertaining  the  amount  and 
value  of  the  stone  is  attributable  entirely  to  the  quarry  owner.  Well,  then,  the  jury 
being  empannelled  for  the  purpose,  proceeded  subsequently  to  ascertain  the  value  of 
the  stone,  and  they  ascertained  it  with  great  propriety  as  it  stood  on  that  day  in 
December  1852.  For  that  was  the  day  when  the  conditions  of  the  statute  were  fulfilled, 
and  when  the  title  of  the  quarry  owner  to  have  the  value  of  the  stone  became  complete. 
If  he  did  not  choose  to  prosecute  his  claim  at  that  time  it  was  his  own  fault. 

That  being  the  state  of  the  case,  and  the  jury  having  found  the  value  of  the  stone 
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as  on  that  day,  all  the  functions  of  the  jury,  and  all  the  ohligations  of  the  statute,  were 
completely  fulfilled,  and,  as  the  Lord  President  showed,  there  was  no  room  for  any 
interest  to  be  demanded.  Interest  can  be  demanded  only  in  virtue  of  a  contract, 
express  or  implied,  or  by  virtue  of  the  principal  sum  of  money  having  been  wrongfully 
withheld,  and  not  paid  on  the  day  when  it  ought  to  have  been  paid.  There  was 
nothing  of  that  kind  here,  and  there  is  no  room  for  any  jurisdiction  of  any  Court  to 
consider  the  question  of  interest,  that  being,  if  it  arise  at  all,  a  matter  for  the  jury  alone 
in  determining  the  amount  of  compensation  or  the  amount  of  purchase-money  to  be 
paid.  And  in  like  manner  also,  as  the  Lord  President  shows,  the  question  of  expenses 
is  a  mere  consequence,  and,  as  he  properly  expresses  it,  is  a  mere  matter  of  diligence. 
There  was  no  room,  therefore,  for  the  addition  of  the  jurisdiction  of  the  Court  of 
Session  to  the  authority  and  jurisdiction  and  powers  created  by  the  statute  in  favour  of 
the  Sheriff-court  and  of  the  jury. 

I  have,  therefore,  no  hesitation  in  agreeing  with  my  noble  and  learned  friends  that 
there  was  nothing  to  be  done  by  the  Court  of  Session  ;  that  this  action  was  altogether 
incompetent,  and  that  the  only  sum  of  money  payable  to  the  quarry  owner  was  that 
found  and  ascertained  by  the  verdict  of  the  jury ;  and  inasmuch  as  the  comparison 
of  that  sum  with  the  sum  tendered  by  the  railway  company  shows  clearly  that  the 
tender  exceeded  the  amount  awarded,  the  consequence,  as  a  mere  matter  of  diligence  in 
respect  of  costs,  follows  immediately,  as  explained  by  the  Lord  President  in  his  judgment. 
I  agree  with  my  noble  and  learned  friends  that  the  interlocutors  should  be  reversed. 

LoBD  CoLONSAT. — My  Lords,  I  confess  I  do  not  regard  this  case  as  so  free  from 
difficulty  as  my  noble  and  learned  friends  do.  In  the  first  place,  I  do  not  concur  in 
the  construction  which  they  have  put  on  the  clauses  in  the  special  Act.  This  is  a 
matter  dealing  with  a  substance  under  the  surface.  No  doubt  the  Lands  Clauses  Act 
and  the  Railways  Clauses  Act  are  incorporated  in  the  special  Act.  But  the  dealing 
with  that  substance,  if  it  is  to  be  regarded  as  mineral,  is  not  left  to  be  done  under  the 
mineral  clauses  of  the  Act.  On  the  contrary,  it  is  taken  out  of  the  provisions  of  the 
mineral  clauses  of  the  Act,  and  is  made  the  subject  of  a  special  agreement  under  the 
special  clauses.  Now,  what  was  the  meaning  of  that  special  agreement )  It  appears  to 
me  to  have  been  that  the  railway  company  were  to  purchase,  if  they  chose,  certain  stone 
from  the  owner  of  the  quarry, — that  is,  whatever  portion  of  the  stone  they  did  not 
permit  him  to  work  they  were  to  be  held  to  be  purchasers  of,  and  to  pay  the  price  of 
it.  That  price  was  not  to  be  paid  until  the  owner  of  the  quarry  had  worked  up  to 
the  point  where  the  railway  company  considered  that  he  was  bound  to  stop,  and  where 
they  required  him  to  stop.  But  I  do  not  agree  with  my  noble  and  learned  friend  who 
last  spoke  as  t-o  the  meaning  or  purpose  of  that  arrangement.  It  appears  to  me  that  the 
owner  of  the  quarry  might,  at  any  time  after  the  passing  of  the  Act,  have  called  on  the 
promoters  of  the  railway  to  mark  the  line  at  which  [132]  ^^^7  would  require  him  to 
stop,  and  I  do  not  see  that  there  could  have  been  any  difficulty  in  ascertaining  the 
amount  and  value  of  the  stone  at  any  time.  It  is  not  stone  that  is  developed  which  has 
to  be  valued ;  it  is  stone  that  has  not  yet  been  worked.  There  is  a  certain  breadth  of 
ground  under  which  stone  is  supposed  to  be.  There  must  be  some  mode  of  ascertaining 
what  is  the  amount  of  stone  undeveloped  in  the  ground,  and  that  could  be  ascertained  at 
any  period.  But  I  think  that  the  object  of  the  provisions  as  to  the  payment  being 
delayed  until  a  certain  amount  of  the  quarry  was  worked  out,  so  as  to  develop  a  certain 
portion  of  rock,  was  this,  that  until  the  owner  of  the  quarry  had  worked  up  to  that 
point  he  had  lost  nothing  whatever  by  the  company  requiring  him  not  to  work  the 
stone  under  that  land,  because  he  had  not  arrived  at  a  point  at  which  he  could  have 
made  that  stone  available.  And  therefore  it  was  that  he  was  to  receive  no  payment  of 
the  price  of  the  stone  till  matters  had  arrived  at  a  position  in  which  he  could  no  longer 
make  that  stone  available  in  consequence  of  his  being  stopped  by  the  railway  company 
from  doing  so.  But  it  does  not  follow  from  that  that  the  right  to  the  stone  was  to  be 
held  as  a  mere  matter  to  be  valued,  and  to  be  dealt  with  by  way  of  compensation, 
either  under  the  Bailway  Clauses  Act  or  under  the  Lands  Clauses  Act.  The  manner 
of  ascertaining  the  value  is  no  doubt  by  a  Sheriff's  jury.  They  had  to  ascertain  the 
quantity  and  the  quality,  and  by  inference  the  value  of  the  stone. 

It  appears  that  the  period  at  which  the  owner  of  the  quarry  was  entitled  to  pay- 
ment of  the  value  of  the  stone  was  in  the  year  1852.  But  the  value  was  not  ascer- 
tained at  that  date.  It  was  not  ascertained  till  1864.  In  any  ordinary  case,  or, 
perhaps,  even  in  this  case,  and  looking  to  the  terms  of  this  clause,  I  doubt  very  much 
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whether,  even  if  there  had  been  mora  on  the  part  of  the  railway  company,  the  jury 
could  have  found  specially  that  interest  was  due  on  that  sum.  If  they  had  put  a 
special  clause  into  their  verdict,  finding  that  the  quarry  holder  was  entitled  to  £50,000 
odd,  and  separately  so  much  for  interest  from  1852,  I  doubt  whether  it  would  have 
been  a  competent  proceeding  on  the  part  of  the  jury.  For  all  that  was  remitted  to 
them  under  this  statute  was  to  ascertain  the  quantity  and  quality,  and  by  inference  the 
value  of  the  stone,  and  if  they  had  found  that  which  they  were  not  competent  to  find, 
I  agree  with  my  noble  and  learned  friend  who  spoke  last  that  a  remedy  might  have 
been  open  to  the  railway  company  by  reduction  to  get  the  better  of  that  verdict.  But 
that  is  not  the  question  here.  The  question  here  is,  whether  this  clause  in  the  verdict, 
in  which  the  jury  have  foimd  the  value  of  the  stone  as  in  1852,  means  that  the  quarry 
owner  was  entitled  to  his  money  at  that  date.  And  then  the  question  arises,  whether, 
in  point  of  law,  anything  has  occurred  to  preclude  him  from  getting  interest  on  the 
price  as  at  that  date. 

Now,  how  did  this  clause  come  into  the  verdict  ?  My  noble  and  learned  friend 
who  s].x>ke  first  says  it  has  been  represented  that  it  was  done  by  the  consent  of  the 
imrties,  but  that  he  can  find  nothing  of  that  kind  in  the  evidence.  Now,  I  think  my 
noble  and  learned  friend  has  overlooked  a  statement  in  the  answer  of  the  railway 
company,  which  bears  that  it  was  of  consent  of  both  parties  that  the  jury  found  the 
value  of  the  stone  in  question  as  at  Slst  December  1852.  Neither  the  pursuer's  title 
to  the  stone,  nor  the  question,  whether  the  pursuepB  were  entitled  to  interest  of  the  price 
or  value  thereof  from  31st  December  1852,  was  left  to  or  determined  by  the  jury. 
"The  parties  consented  to  the  jury  fixing  the  value."  "The  claim  of  the  pursuer  and 
the  tender  made  by  the  defenders  included  the  principal  sum  or  value  of  the  stone  only, 
and  were  both  made  leaving  the  question  of  interest  open,  and  the  verdict  of  the  jury 
was  returned  upon  the  same  footing."  If  that  was  a  question  to  be  disposed  of  at  all, 
it  was  not  a  question  within  the  competency  of  the  jury  and  the  Sheriff.  Then  where 
was  it  to  be  dealt  with  ?  The  Supreme  Court  was  the  only  Court  that  could  deal  with 
it.  If  they  found  that  this  was  a  debt  of  that  date,  then  on  the  ordinary  principles  of 
law,  unless  there  was  something  to  interfere  with  them,  interest  would  be  due  from 
that  date.  That  interest  is  a  sejyarate  thing,  one  which  neither  the  jury  nor  the  Sheriff 
could  deal  with.  It  follows  that  it  was  an  open  question,  to  be  dealt  with  by  a  tribunal 
that  was  comj^etent  to  deal  with  it. 

[I33l  On  that  footing,  it  api)ears  to  me  that  the  Court  had  jurisdiction.  Whether 
they  dealt  with  the  matter  rightly  or  wrongly  is  another  question.  All  that  I  say  novr 
is,  that  I  think  they  had  jurisdiction.  Now,  if  they  Jiad  jurisdiction  to  deal  with  it, 
the  question  would  come  to  be,  whether  they  dealt  with  it  rightly  or  wrongly.  It  is 
perhaps  unnecessary  for  me  to  make  any  remarks  U[X)n  that  question.  I  consider  it  a 
minor  question,  as  the  case  is  practically  decided ;  but  it  ap|)ear8  to  me  to  stand  in  that 
position.  Further,  as  regards  the  jurisdiction,  I  may  remark,  that  with  that  statement 
in  the  record  by  the  railway  company,  no  objection  was  taken  to  the  jurisdiction  of  the 
Court  of  Session,  clearly  showing  what  was  the  meaning  of  the  parties  in  that  clause  of 
the  statement.  Their  conduct  shows  clearly  that  it  was  their  opinion  that  the  question 
was  to  be  dealt  with  by  a  tribunal  competent  to  deal  with  it,  and  the  only  tribunal 
competent  to  deal  with  it  was  the  Court  of  Session.  But  whether  they  decided  it 
rightly  or  wrongly  is  a  secondary  matter.  But  I  cannot  entirely  hold  with  some  of  the 
views  which  have  been  stated  by  my  noble  and  learned  friends  as  to  the  circumstances 
under  which  alone  interest  would  be  given.  It  does  not  require  a  special  contract  for  it 
in  order  to  make  interest  due,  nor  does  it  require  that  there  be  any  clear  citlpa  or  blame 
on  the  part  of  the  person  who  has  not  paid  the  price  at  the  proper  date;  as,  for 
instance,  the  vendor  may  not  be  in  condition  to  give  a  clear  title,  but  the  purchaser 
may  have  been  put  in  possession  of  the  property  purchased.  And  here  the  question 
would  come  to  be,  whether,  if  it  be  regarded  as  a  purchase,  and  the  railway  company 
got  into  possession  of  the  purchase  in  1852,  there  is  any  reason  why  they  should  be  on 
a  different  footing  from  parties  who  have  purchased,  and  have  got  into  possession,  but 
some  circumstances  have  occurred  which  have  prevented  the  purchase  being  completed. 
The  Court  found  that  neither  party  was  to  blame  for  the  delay  that  took  place.  It 
seems  to  be  implied,  I  think,  in  the  opinion  of  my  noble  and  learned  friend  who  spoke 
last,  that  the  owner  of  the  quarry  was  alone  to  blame  for  not  having  that  value  ascer- 
tained earlier.  But  it  is  a  common  statement  between  the  parties,  that  no  blame 
attached  to  either  party.     Then  mora  cannot  be  introduced  into  the  question ;  and  if 
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mora  is  not  introduced  into  the  question,  then  we  fall  hack  on  the  ordinary  rule,  and 
then  the  question  comes  hack  to  what  I  have  stated.  It  was  the  case  of  a  purchaser 
who  got  into  possession  in  1852,  and  to  whom,  through  no  fault  of  the  seller,  the  price 
was  not  fixed  till  1864.  That  heing  so,  I  should  rather  be  inclined  to  concur  in  the 
judgment  which  the  Court  pronounced  upon  that  point. 

Then  the  question  of  expenses  is  said  to  be  a  consequence  of  that.  I  am  not  quite 
so  clear  about  that.  I  am  not  sure  that  it  necessarily  follows  so.  If  the  view  of  both 
parties  was  that  the  value  of  the  stone  only  should  be  ascertained,  and  if  the  value  of 
the  stone  was  ascertained  at  a  less  sum  than  the  amount  which  was  tendered,  I  am  not 
so  clear  that  the  Sheriff  was  wrong  with  reference  to  the  expenses,  in  the  shape  in  which 
the  statement  was  presented  to  him.  I  think  he  was  right  He  had  no  power  to  deal 
with  the  expenses.  But  on  the  two  points  of  jurisdiction  and  liability  for  interest  I  go 
along  with  the  view  that  was  taken  in  the  Court  below.  But  I  confess  it  is  a  difficult 
question,  and  I  am  not  surprised  that  my  noble  and  learned  friends  have  arrived  at  an 
opposite  conclusion.  Perhaps  they  are  rather  surprised  at  the  conclusion  at  which  I 
have  arrived  ;  but  I  cannot  give  my  concurrence  to  the  judgment  that  is  to  be  pronounced. 

Lord  Chancellor. — ^As  the  majority  of  your  Lordships  have  come  to  the  conclusion 
that  the  action  was  incompetent,  I  apprehend  it  will  be  necessary,  besides  reversing  the 
interlocutors,  to  substitute  for  those  interlocutors  a  decree  of  absolvitor,  with  expenses. 

I/>RD  WBSTBirRT. — Probably  your  Lordships  would  agree  to  this:  Reverse  the 
interlocutors ;  and  this  House  being  of  opinion  that  this  action  was  incompetent,  direct, 
that  a  decree  of  absolvitor,  with  expenses,  be  substituted  for  the  order  of  the  Court 
below. 

Sir  Bounddl  Palmer. — Then,  shall  we  not  receive  payment  of  the  principal  money, 
my  Lonls  ? 

[134]  Lord  Westbury. — Yes.  Did  you  not  go  to  the  Court  of  Session  for  that  ?  You 
have  a  Parliamentary  remedy  for  that,  you  know.  It  would  be  very  inconsistent  with 
the  principle  of  our  judgment  if  we  allowed  the  interlocutor  to  stand  as  an  interlocutor 
directing  the  payment  of  the  principal. 

Sir  Roundell  Palmer, — I  do  not  know  whether  your  Lordships  remember  that  both 
in  the  Court  of  Session  and  here  the  appeal  was  expressly  limited  to  the  payment  of 
the  interest  and  expenses.  There  Lb  no  reclaiming  note  against  that  part  of  the  in- 
terlocutor which  directs  payment  of  the  principal,  and  no  appeal. 

Lord  Wkstbdry. — If  it  was  agreed  between  the  jxirties  to  limit  the  appeal  to  the 
interest  and  expenses,  of  course  the  appellant  would  be  bound  by  that  agreement  to 
pay  the  principal  sum  of  money.  So  far  as  the  judicial  matter  we  have  to  deal  with  is 
concerned,  having  found  the  action  to  be  incompetent,  we  should  stultify  ourselves  if 
we  allowed  the  interlocutor  to  stand. 

Sir  Rounddl  Palmer, — ^The  petition  of  appeal  to  your  Lordships'  House  does  not 
include  the  part  of  the  interlocutor  relating  to  the  prin<!i])al. 

Lord  Chancellor. — Unless  there  be  some  arrangement  entered  into  between  the 
parties,  I  cannot  see  how  we  can  proceed  otherwise  than,  having  declared  the  action 
incompetent,  to  reverse  the  interlocutor.     How  can  we  leave  the  decree  standing  1 

Lord  Wkotbury. — There  need  be  no  difficulty  about  the  matter. 

I/)RD  CHAiifCELLOR. — The  money  may  be  recovered  under  the  Sheriffs  judgment. 

Sir  Roundell  Palmer. — I  should  imagine  that  it  will  be  the  first  time  that  your 
Ii)rd8hip6  have  ever  gone  beyond  the  petition  of  appeal.  If  an  incompetent  judgment 
is  pronounced,  and  it  is  not  appealed  from,  it  remains. 

Lord  Colonsay. — We  had  better  limit  the  decree  to  the  petition  of  appeal. 

Lord  Chelmsford. — Surely  we  cannot  allow  the  interlocutors  to  stand  if  the  action 
is  incompetent. 

Ix»rd  Westbury. — Certainly  we  cannot  do  that.  That  would  be  to  exercise  juris- 
diction. If  the  parties  have  agreed  that  the  appeal  shall  extend  only  to  the  interest 
and  the  costs,  then,  by  their  agreeing  now  that  the  principal  shall  be  paid  by  the  rail- 
way company  to  the  respondent,  the  consistency  of  the  House  will  be  preserved. 

Sir  Roundell  Palmer. — I  do  not  know  what  your  Lordships  would  consider  an 
agreement ;  but  the  petition  of  appeal  prays  your  Lordships  to  reverse,  vary,  or  alter 
the  interlocutors,  except  in  so  far  as  the  sum  of  £5272,  with  interest  thereon  from  the 
25th  of  July  1864  (which  is  the  date  of  the  verdict  of  the  jury),  is  held  to  be  found 
dne  to  the  respondent. 

Lord  Chelmsford. — We  are  in  this  difficulty,  that  we  have  declared  our  opinion  to 
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be  that  the  action  was  incompetent,  and  therefore,  whatever  agreement  may  have  been 
entered  into  between  the  parties  with  regard  to  limiting  the  extent  of  their  appeal,  I 
am  afraid  it  would  be  inconsistent  with  tibe  opinions  expressed  by  the  House  if  we  held 
that,  60  far  as  the  interlocutor  relates  to  the  principal  sum,  it  should  stand.  I  think 
probably  an  agreement  between  the  counsel,  if  the  counsel  for  the  railway  company  are 
present,  would  obviate  all  difficulty. 

Mr.  Melltsh, — ^The  railway  company  have  never  disputed  their  liability  to  pay  the 
principal;  but  I  cannot  give  up  my  right  to  costs  in  the  Court  of  Session,  as  we 
substeuitially  succeed. 

Sir  Rounddl  Palmer. — I  am  not  saying  a  word  about  that. 

Lord  Wbstbury. — I  expected.  Sir  Roundell,  that  the  railway  company  would  have 
frankly  stated  that  they  were  ready  and  willing  to  pay  the  principal. 

Mr.  Melltsh. — We  never  disputed  it ;  that  is  what  I  said  at  the  beginning. 

Lord  Chelmsford. — "  Not  disputing  "  and  "  agreeing  "  are  two  different  things. 

[135]  ^^'  Mellieh. — Provided  it  makes  no  dfOference  as  regards  the  costs  of  this 
action,  I  have  not  the  least  difficulty  in  giving  an  undertaking,  so  far  as  I  can  do  it, 
though  it  is  difficult,  where  counsel  undertakes  anything,  to  know  how  it  may  operate  ; 
but  certainly  I  can  say  that  my  instructions  from  the  beginning  have  been,  that  the 
railway  company  had  not  the  smallest  objection  to  pay  the  principal,  and  always  in- 
tended to  pay  it,  and  offered  to  pay  it,  and  would  have  i)aid  it  if  these  proceedings  had 
not  been  taken  in  the  Court  of  Session. 

Lord  Westbury. — My  Lords,  I  take  it,  and  my  noble  and  learned  friend  here 
(Lord  Colonsay)  agrees  with  me,  that  it  would  be  desirable  for  the  judgment  of  this 
House  to  proceed  upon  this  declaration: — "That  this  House  is  of  opinion  that  the 
action  was  incompetent ;  but,  inasmuch  as  the  petition  of  appeal  does  not  challenge  the 
interlocutors  beyond  the  questions  of  interest  and  of  costs,  this  House  doth  reverse  the 
interlocutors  complained  of  so  far  as  they  relate  to  the  questions  of  interest  and  of 
costs,  and  doth  decree  that  quoad  Iwbc  there  be  absolvitor  with  expenses,  leaving  the 
interlocutors  in  force  as  a  means  of  enforcing  the  payment  of  the  principal  sum  of 
money,"  or  something  to  that  effect     Will  that  satisfy  Sir  Roundell  Palmer? 

Sir  Roundell  Palmer. — Perfectly,  my  Lord ;  that  is  what  I  thought  your  Lordships 
would  probably  do  when  you  fully  understood  the  position  of  the  case. 

Lord  Westbury. — I  felt  perfectly  sure  there  would  be  no  hesitation  on  the  part  of 
the  railway  company  to  undertake  to  pay  the  principal  immediately. 

Lord  Chancellor. — ^The  declaration  must  be  carefully  framed.  In  substance  it 
will  be : — "  That  the  House  being  of  opinion  that  this  action  is  not  competent,  reverse 
the  interlocutors  complained  of,  and  decree  absolvitor  with  costs,  except  so  far  aa  to 
leave  the  interlocutors  standing  as  the  means  of  enforcing  payment  of  the  principal. 

This  House  is  of  opinion  and  doth  hereby  declare,  that  the  action  in  the  Court  of 
Session  in  which  the  interlocutors  appealed  against  were  pronounced  was  incompetent, 
and  that  such  interlocutors  ought  to  be  reversed  to  the  extent  appealed  from ;  but  inas- 
much as  the  appeal  does  not  complain  of  so  much  of  the  said  interlocutors  as  decerns 
the  defenders  (appellants)  to  make  payment  to  the  pursuers  (respondents)  of  the 
principal  sum  of  £5272  sterling,  with  interest  thereon  from  the  25th  of  July  1864,  the 
date  of  the  verdict  of  the  jury  (in  the  proceedings  mentioned),  it  is  ordered  and  ad- 
judged by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  said 
interlocutors,  so  far  only  as  complained  of  in  the  said  appeal,  be,  and  the  same  are  here- 
by reversed,  and  that  the  defenders  (appellants)  be  assoilzied  from  the  conclusions  of 
summons  in  the  action  in  which  the  said  interlocutors  were  pronounced,  other  than  and 
except  the  conclusion  relating  to  the  said  sum  of  £5272,  with  interest  thereon  as  above 
mentioned,  leaving  the  said  interlocutors  in  full  force  as  a  means  of  enforcing  the  i>ay- 
ment  by  the  appellants  to  the  respondents  of  the  said  principal  sum  of  £5272,  and 
interest  from  the  said  25th  of  July  1864 :  And  it  is  further  ordered,  that  the  re- 
spondents do  pay  to  the  appellants  the  costs  incurred  by  them  in  the  Court  of  Session 
in  the  said  action :  And  it  is  also  further  ordered,  that  the  case  be,  and  is  hereby 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and 
consistent  with  this  declaration  and  judgment. 

Grahames  &  Wardlaw,  Westminster — Hope  &  Mackay,  W.S. — Loch  &  Maclaurin, 

Westminster — Gibson-Craig,  Dalziel,  <fe  Brodies,  W.S. 


[Referred  to,  Blair's  Trustees  r.  Payne,  1884,  12  R.  104.] 
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2^0.  13.  Vin.  Maophebson  H.L.  136.     8  July  1870.     House  of  Lords.— Lord 

Chancellor  (Hatherley) ;  Lord  Westbury ;  Lord  Colonsay. 

The  Lord  Advocate  (on  behalf  of  Her  Majesty  and  the  Commissioners  of 

Woods  and  Forests),  Appellant — Lord-Adv.  Young — MLemuin, 
The  Goveknors  of  Donaldson's  Hospital,  Eespondents. — D.-F,  Gordon,  Q,C, 

— Sir  B.  Palmer,  Q.C. 

Teinds — Valuation. — An  extraction  valuation,  recorded  under  the  authority  of  the 
Court  in  terms  of  1707,  c.  9,  in  the  following  terms — "At  Edinburgh  the  thrid  day 
of  Februar  JajvJ  and  threttie  sizt.  The  landis  of  W.  perteining  to  J.  D.  are  worth 
and  may  pay  in  stock  and  teynd,  personage  and  viccarage,  aucht  chalders  victuall. 
This  is  the  just  extract  of  the  valuation  of  the  forsds.  landis,  as  is  conteined  in  the 
piincipall  register  yrof.  Extracted  by  me,  T,  M.,  clerk-deput  to  Sir  Archibald 
Johnstone,  of  Wariestone,  Knight,  Clerk  Register  and  keiper  of  the  saids  registers  " — 
hM  {affirming  judgment  of  the  Court  of  Session)  to  be  a  valid  decree  of  valuation. 

(In  the  Court  of  Session,  July  20,  1866,  ante,  vol.  iv.  p.  1096.) 

On  16th  June  1862  the  Court  having  granted  an  augmentation  of  the  stipend  of 
the  minister  of  the  united  parishes  of  Kinneff  and  Catterline,  the  common  agent  in  the 
process  of  locality  prepared  a  state  of  the  teinds,  to  which  the  Lord  Advocate,  on  behalf 
of  the  Crown  as  patron  and  titular,  objected,  so  far  as  regarded  the  lands  of  Wester 
Barras,  belonging  to  the  Governors  of  Donaldson's  Hospital. 

The  common  agent  had  reported  the  teinds  of  these  lands  to  be  valued  conform  to 
decreet  of  valuation  dated  3d  February  1636.  The  valuation  produced  was  an  extract 
from  the  New  Register  of  the  Commission  of  Teinds,  from  which  it  appeared  that 
in  the  year  1792  a  petition  was  presented  to  the  Lords  of  Council  and  Session, 
commissioners  appointed  for  plantation  of  kirks  and  valuation  of  teinds,  by  Sir  David 
Ogilvy,  Bart.,  then  proprietor  of  the  lands,  together  with  an  extract  decreet  of  the 
High  Commission,  praying  their  Lordships  to  authorise  the  recording  of  said  extract,  in 
terms  of  the  1707,  c.  9.*  The  extract  decree,  20th  June  1792,  bears — "  Which  petition 
being,  upon  the  day  and  date  of  these  presents,  read,  heard,  seen,  and  considered  by 
the  said  Lords,  and  they  therewith  being  well  and  ripely  advised,  the  Lords  of  Council 
and  Session,  commissioners  aforesaid,  have  authorised,  and  hereby  authorise  their  clerk 
to  record  the  above-mentioned  decreet  of  valuation,  and  to  give  the  petitioner  an 
extract  thereof,  in  terms  of  the  Act  of  Parliament,  of  the  which  decreet  the  tenor 
follows: — (Titled  on  back):  ^Valuatione  of  the  Landis  of  Weeterbarres,  1636.' — At 
Edinburgh,  the  thrid  day  of  Februar  Jajvj  and  threttie  sixt. — The  landis  of  Wester 
Barres,  perteining  to  Sir  Johne  Douglas,  are  worth  and  may  pay  in  stock  and  teynd, 
personage  and  viccarage,  aucht  chalders  victuall. — This  is  the  just  extract  of  the 
valuatione  of  the  forsds.  [137]  landis,  as  is  conteined  in  the  principall  register  yrof. 
Extracted  by  me,  Thomas  Murray,  Advocat,  clerk-deput  to  Sir  Archibald  Johnston,  of 
Wariestone,  Knight,  Clerk  of  Register,  and  keiper  of  the  saids  registers. 

Tho.  Murray." 

The  Lord  Advocate  objected — (Objection  4)  "The  document  founded  on  by  the 
respondents  is  not,  and  does  not  bear  to  be,  a  decree  of  valuation.     It  is  not,  and  does 

*  "Act  1707,  c  9. —  .  .  .  And  for  supplying  the  lost  registers  of  that  Court, 
Her  Majesty  and  the  said  Estates  do  hereby  appoint  and  ordain,  that  any  authentick 
extracts  from  the  said  records  be  brought  in,  and  being  presented  to  the  said  Lords,  be 
recorded  in  a  particular  register,  and  that  the  said  extracts  so  brought  in  be  kept  by 
the  Lord  Clerk  Register  and  his  deputes,  clerks  to  be  appointed  by  him  for  that  effect, 
as  their  warrants,  which  shall  be  held  and  repute  as  valid  and  authentick  as  the 
principal  warrants  themselves,  if  the  same  were  yet  extant  j  .  .  .  and  that  extracts 
from  these  new  records  shall  make  the  like  faith  in  judgment  and  outwit h  the  same  as 
the  extracts  from  the  old  registers  of  the  commission  were  wont  to  do  before  the  same 
were  burnt;  and  further  impowering  the  said  Lords,  upon  such  evidents  and  ad- 
minicles as  they  shall  see  cause,  to  make  up  the  tenor  of  such  decreets  in  manner  above- 
mentioned,  whereof  extracts  are  amissing,  and  the  registers  lost  in  said  fire." 
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not  bear  to  be,  an  authentic  extract  of  any  decree.  It  does  not  bear  to  proceed  upon  a  proof, 
led  either  before  the  High  Commission  or  before  any  sub^ommission,  of  the  true  worth 
and  value  of  the  teinds.  It  was  not,  and  does  not  bear  to  have  been,  pronounced  by  any 
competent  Court  in  any  process  in  which  the  minister  or  titular,  or  any  party  having  a 
legal  interest,  had  been  called.  It  is  altogether  informal  and  improbative.  The  counter 
statement  is  denied." 

The  answer  given  to  this  objection  was, — "  The  extract  from  the  decreet  of  1636  was 
in  an  abridged  form  usual  at  the  period.  It  was  sustained  by  the  Lords  Commissioners 
of  Teinds  in  1792  as  an  authentic  extract  from  the  lost  registers  of  the  Court,  and  it 
was  as  such  that  they  authorised  it  to  be  recorded  under  the  Act  of  1707.  It  is  denied 
that  it  was  not,  or  did  not  bear  to  be,  an  authentic  extract  from  a  decreet  of  valuation. 
It  is  denied  that  the  decreet  from  which  it  was  an  extract  was  not  pronounced  in  a 
competent  Court  It  is  denied  that  it  was  pronounced  in  a  process  in  which  parties 
having  a  legal  interest  had  not  been  called.  It  is  denied,  finally,  that  it  did  not  proceed 
upon  a  proof  led  of  the  true  worth  and  value  of  the  teinds." 

The  Lord  Ordinary  (Ormidale)  found  that  the  document  was  not  an  effectual  decree 
of  valuation. 

The  Governors  of  Donaldson's  Hospital  having  reclaimed,  the  First  Division  recalled 
the  Lord  Ordinary's  interlocutor,  and  repelled  the  Lord  Advocate's  objections. 

The  Lord  Advocate  appealed. 

Lord  Chancbllor. — My  Lords,  the  question  that  is  raised  by  this  appeal,  and  wliich 
has  been  extremely  ably  argued,  rests  upon  a  point  which  may  be  discussed  in  a  very 
few  words — namely,  whether  or  not  a  certain  extract  or  excerpt  (whichever  may  be  the 
proper  term  to  give  to  it,  for  there  is  a  question  upon  that),  a  certain  document,  pur- 
porting to  be  an  extract  from  the  principal  register  (whatever  that  may  mean),  and 
signed  by  Thomas  Murray,  the  deputy-keeper  of  the  registers,  with  reference  to  the 
valuation  of  the  teind  of  Wester  Barras,  which  extract  has  been  subsequently,  under 
the  Act  of  1707,  duly  entered  in  the  special  register  by  that  Act  directed  to  be  kept,  as 
an  authentic  extract  from  the  principal  records  of  the  proceedings  of  the  Teind  Commis- 
sioners, is  a  document  in  itself,  prima  facie  at  least,  to  establish  the  title  of  the  respond- 
ents in  the  present  case  to  hold  their  land  as  having  the  teinds  valued  according  to  the 
purport  of  that  document,  which  is  thus  signed  by  Thomas  Murray,  it  being  held  therefore 
to  show  what  value  was  put  upon  the  teinds  in  1636,  when  the  property  was  so  valued. 
As  far  as  actual  possession  goes  there  is  no  question  that  not  only  generally  up  to  the 
present  time,  but  especially  on  three  or  four  occasions  which  have  occurred  since  1792, 
when  this  proceeding  that  I  have  referred  to  was  taken  under  the  Act  of  1707,  these 
teinds  have  been  dealt  with  as  being  valued  teinds. 

The  document  itself  bears  no  special  date  as  regards  the  delivery  up  of  the  document, 
but  the  date  which  it  bears,  and  which  purports  to  be  on  the  face  of  it  the  date  of  the 
original  thing,  whatever  it  was,  from  which  this  was  an  extract,  is  1636,  and  it  is 
headed  or  titled  on  the  back  thus, — "Valuation  of  the  lands  of  Wester  Barras,  1636," 
and  is  in  the  following  terms : — "  At  Edinburgh,  the  3d  day  of  February  1636,  the  lands 
of  Wester  Barras,  pertaining  to  Sir  John  Douglas,  are  worth  and  may  pay  in  stock  and 
teind,  parsonage  and  vicarage,  eight  chalders  victual.  This  is  the  just  extract  of  the 
valuation  of  the  foresaid  lands,  as  is  contained  in  the  principal  register  thereof." 

[138]  Now,  as  to  the  meaning  of  those  terms,  and  the  construction  of  the  language, 
there  can  be  no  doubt  that  "  the  register  thereof  "  means  the  register  of  the  valuation. 
It  is  "the  just  extract  of  the  valuation  of  the  foresaid  lands,  as  is  contained  in  the 
principal  register  thereof" — that  is,  the  register  of  valuation.  It  is  "extracted"  by 
Thomas  Murray,  who  describes  himself  a«  advocate,  clerk-depute  to  Sir  Archibald 
Johnston  of  Wariestone,  Knight,  clerk-register,  and  keeper  of  the  said  registers.  We 
have  in  evidence  a  document  showing  that  in  the  month  of  November  1649  -Thomas 
Murray  was  formally  appointed  by  the  Commissioners,  under  the  Act  of  Charles  the 
First,  who  sat  at  Edinburgh  for  the  purpose  of  ascertaining  the  value  of  the  teinds,  and 
to  whom  fell  the  duty,  if  the  Sub-commissioners  made  a  valuation,  of  affirming  that 
valuation,  or  if  they  chose  to  take  the  matter  in  hand  themselves,  of  directly  settling 
the  valuation.  These  Commissioners  so  appointed  did  in  November  1649  admit  Mr. 
Thomas  Murray  to  the  office  of  keeper  of  the  register  on  the  appointment  of  Sir 
Archibald  Johnston,  who  was  Lord  Clerk-Register  at  that  time.  It  is  said  that  he  was 
not  distinctly  the  depute  of  Sir  Archibald  until  the  year  1657  ;  that  Sir  Archibald, 
under  the  Government  of  that  date,  held  another  office  connected  with  the  same  subject, 
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and  then  appointed  him  distinctly  as  depute.  But  I  think  there  is  no  reason  for  sup- 
posing that  Thomas  Murray  might  not  describe  himself  as  clerk-depute  of  Sir  Archibald 
Johnston;  for  it  appears,  by  the  very  extract  I  have  referred  to,  that  in  1649  Sir 
Archibald  Johnston  was  the  proper  person  to  appoint  him,  and  that  he  did  de  facto 
appoint  him,  and  that  he  was  de  facto  admitted  to  take  care  of  the  registers. 

That  being  so,  there  can  be  no  question  raised  at  this  distance  of  time  that  Thomas 
Murray  was  the  proper  person  to  have  charge  of  this  register,  or  this  system  of 
r^tering.  It  may  be  doubted  whether  a  thing  that  could  be  taken  into  manual  posses- 
sion, and  which  would  now  be  called  a  register,  was  or  was  not  kept — but  whatever  be  the 
fit  title  to  apply  to  them,  he  was  the  keeper  of  them ;  and  it  is  clear  that,  being  such  a 
keeper,  he  was  the  proper  person  to  make  extracts  therefrom.  I  am  now  dealing  with 
it  as  if  the  document  before  us  were  not  a  copy  made  and  registered  pursuant  to  the  Act 
of  1707,  which  was  to  have  the  same  effect  as  the  original,  but  as  if  the  document  before 
us  was  the  thing  itself  signed  by  Thomas  Murray. 

Now,  in  whose  ciistody  do  we  find  the  e^xtract  ?  We  find  the  extract  in  the  custody 
of  him  who  now  seeks  to  avail  himself  of  it,  or  rather  his  predecessors  in  the  title ;  and 
as  Murray  was  appointed  in  1649,  although  we  do  not  know  how  long  he  lived,  we 
may  reasonably  suppose  that  for  at  least  200  years  the  heritors  who  have  been  the  pre- 
decessors in  the  title  of  the  present  respondent  have  held  their  land  subject  only  to  the 
valued  teinda  pursuant  to  this  extract,  and  that  the  persons  who  held  it  obtained  that 
atraet  originally  from  the  proper  person  to  give  it  out,  and  that  it  was  given  out  from 
the  proper  office.  The  only  question  is,  whether  or  not  it  is  to  be  taken  as  evidence  of 
a  decree  having  been  made  which  effectually  settled  the  value  of  the  teinds. 

It  appears  to  me  that  after  this  distance  of  time  faith  must  be  given  to  the  document 
itself,  as  regards  the  purpose  for  which  it  was  given  out,  namely,  on  the  application  of 
a  heritor  to  the  office  which  Murray  held,  which  was  the  office  of  clerk-depute  to  the 
Lords  Commissioners  of  Teinds,  who  were  the  proper  authorities  for  this  purpose,  and 
as  regards  its  being  found  on  the  register,  and  that  no  other  interpretatichi  can  possibly 
be  given  to  the  instrument  than  this,  that  it  is  not  a  mere  idle  note,  but  that  it  is  a 
document  given  as  a  document  of  title  to  the  person  who  desired  to  have  the  extract,  and 
who  so  long  held  it,  and  acted  upon  it.  It  appears  that  it  was  given,  and  in  a  solemn 
manner,  by  the  person  having  the  charge  of  the  instrument  from  which  this  extract 
purports  to  have  been  made — that  being  an  instrument  detailing  the  proceedings  of  those 
who  were  competent  to  make  the  valuation  by  their  decree  and  judgment  effectual  for 
the  purpose  for  which  they  desired  registers ;  and  unless  it  was  a  complete  and  perfect 
instrument  we  must  hold  that  it  would  not  be  entered  in  their  books  to  register  it.  No 
court  whatever  would  register  its  document  in  an  incomplete  of  imperfect  form.  Again, 
tiie  document  would  not  be  given  out  to  any  person  as  the  result  of  what  had  taken 
place  before  the  Lords  Commissioners,  and  of  [139]  what  was  to  be  found  in  their 
books,  if  it  were  merely  a  document  which  indicated  that  there  had  been  something  im- 
perfect and  incomplete  which  had  been  going  forward  in  the  course  of  their  proceedings, 
and  which  it  would  be  an  idle  and  worthless  thing  to  deliver  out  to  those  who  might 
ask  for  it^  and  which  it  would  have  been  a  most  improper  thing  on  the  part  of  the 
person  who  gave  it  out  to  hand  over  to  the  applicant,  because  he  must  have  known 
that  it  was  applied  for  for  the  purpose  of  shewing  it  as  evidence  of  something  form- 
ally done  and  recorded  in  the  office,  which  it  was  his  duty  to  keep  in  the  proper 
poraession. 

My  Lords,  I  hardly  need  say  more  upon  this  case.  I  ffnd  that  Lord  Deas  has 
so  completely  put  all  that  I  should  have  to  say  upon  the  subject  in  his  opinion  expressed 
in  the  other  case,  to  which  we  have  been  referred,  that  I  prefer  using  his  words, — 
"Now,  when  we  put  the  question  to  ourselves,  ia  this  an  extract  1  I  do  not  understand 
bow  it  is  to  be  doubted  that  it  is.  At  the  end  of  it  it  says — '  this  is  the  just  extract  of 
valuation.'  I  do  not  know  anything  that  has  more  faith  in  judgment  than  an  extract 
by  the  proper  keeper  of  a  register.  If  it  appeared  that  the  person  who  signed  it  was 
not  the  keeper  of  the  register  at  all,  that  would  be  another  matter ;  but  that  is  not  sug- 
C^ted  here.  If  he  was  the  proper  keeper  of  the  register  his  extract  must  be  taken  pro 
veriUUe,  and  he  here  says  it  is  a  just  extract.  It  is  signed  by  a  man  who  describes 
himself  as  the  keeper  of  the  register.  And  what  does  he  describe  the  extract  further 
to  bet  He  says  it  is  an  extract  of  the  valuation,  and  that  it  is  taken  from  the  principal 
register.  That  obviously  means  the  Principal  Register  of  the  Commission  of  Teinds. 
In  addition  to  that,  we  have  on  the  back  of  the  document  *  Valuation  of  my  Lord 
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Arbuthnot's  land  within  mentioned.'     In  the  case  of  the  extract  now  before  tis  it  is 
the  valuation  of  other  lands ;  but  there  is  a  similar  indorsement  upon  it" 

Now,  my  Lords,  I  really  can  add  nothing  to  that.  As  regards  the  effect  of  the  Act 
of  1707,  I  do  not  think  it  necessary  to  say  more,  becaiise  that  Act  must  not  at  least  go 
as  far  as  this.  It  was  stated  by  the  Lord  Advocate  that  he  could  not  put  the  contention 
higher  than  this,  as  far  as  regards  this  particular  argument,  namely,  that  the  same  faith 
must  be  given  to  that  document  now  in  evidence  from  the  register  kept  under  the  Act 
of  1707,  as  if  we  had  Mr.  Murray's  own  signature  here,  and  the  thing  which  he  signed. 
I  think  that  in  the  absence  of  all  other  evidence  we  must,  beyond  all  doubt,  hold  that 
the  thing  we  have  before  us  was  signed  by  Thomas  Murray ;  that  Thomas  Murray  held 
the  office  which  he  is  stated  to  have  held ;  that  he  had  made  the  "just  extract "  which 
he  says  he  made ;  and  that  the  just  extract  was  an  extract  from  a  record  of  something 
done,  and  not  a  mere  idle  note,  or  something  that  was  handed  out  to  the  heritor  for  no 
purpose  whatever ;  but  that  the  note  so  handed  out  could  have  had  no  other  object  or 
effect  than  to  shew  the  valuation  which  had  been  made  by  the  Lords  Ck)mmijBsionei8  of 
Teinds. 

It  appears  to  me,  therefore,  my  Lords,  that  this  appeal  must  fail,  and  must  he  dis- 
missed, with  costs. 

Lord  Wbstburt. — My  Lords,  I  cannot  assent  to  the  manner  in  which  this  case  has 
been  put  in  argument  by  the  learned  counsel  for  the  appellant.     They  have  required  of     • 
your  Lordships  that  you  should  try  the  question,  whether  this  document,  entitled     ; 
"  Valuation  of  the  lands  of  Wester  Barras,"  is  to  be  regarded  as  an  authentic  extract  of     \ 
a  decree  of  valuation  of  that  time,  and  they  contend  that  you  are  to  try  that  without  any 
conclusion  or  presumption  being  derived  from  the  fact  that  the  document  in  question 
was  registered  as  such  under  the  Act  of  1707,  more  than  160  years  ago.     I  say  thej 
require  the  House,  without  deriving  any  conclusion  from  that,  to  try  the  question  now, 
as  if  the  document  were  presented  for  registration  under  that  statute.     They  say,  that 
unless  you  find  that  it  is  an  authentic  extract  of  a  decree  it  ought  not  to  be  considered 
as  entitled  to  the  benefit  of  the  Act  of  1707,  and  the  privileges  of  the  new  register  con- 
ferred by  that  statute. 

Now,  though  I  do  not  at  all  think  it  necessary  that  the  judgment  of  your  Lordshipe' 
House  should  rest  upon  the  conclusion  that  I  draw,  yet  I  must  un-[140]~^o^^^^7 
insist  upon  this  being  accepted  as  the  true  ground,  resulting  from  the  fact  of  the 
registration  under  that  statute,  namely,  that  the  statute  affords  a  presumption  prima 
facie  until  it  be  repelled,  that  the  instrument  so  registered  was  a  genuine  and  authentic 
extract,  and  that  it  was  accepted  as  the  extract  of  a  decreet  of  valuation.  Therefore 
that  presumption  would  carry  with  it  the  conclusion  unless  it  were  repelled  by  some 
evidence  on  the  part  of  the  appellant. 

Now,  the  argument  of  the  appellant  has  consisted  of  nothing  more  than  urging  these 
considerations.  You  are  told,  my  Lords,  that  on  the  face  of  the  document  it  bears  no 
Court — that  it  mentions  no  Court  upon  the  face  of  it.  They  further  say  that,  upon  the 
face  of  it,  it  refers  to  no  decree  in  terms,  and  therefore  you  cannot  accept  it  as  the 
extract  of  a  decree.  Now,  I  have  already  spoken  of  the  presumption  that  it  is  such  which 
ought  to  be  derived  from  the  manner  in  which  it  has  been  dealt  with.  But  patting 
that  aside,  that  argument  may  be  answered  by  the  internal  evidence  afforded  by  the 
contents  of  the  document  itself.  The  document  itself  bears  upon  the  face  of  it  that  it 
is  an  "  extract  of  the  valuation  as  contained  in  the  principal  register  thereof."  Now, 
substituting  for  the  word  "  register,"  in  order  to  avoid  any  confusion  resulting  from  the 
English  notion  attached  to  that  term,  the  words  "  record  of  proceedings  " — Uiat  is,  the 
original  proceedings  (made  up  into  rolls  if  you  please) — ^it  would  read  "  This  is  a  just 
extract  of  the  valuation  of  the  aforesaid  lands,  as  is  contained  in  the  principal  record 
thereof."  Record  of  what )  Record  of  the  valuation — what  can  be  the  meaning  of 
that  but  the  record  of  the  decree  of  valuation  ?  That  record  is  made  with  reference  to 
the  proceedings  of  the  Commissioners,  and  the  record  of  the  proceedings  of  the  Com- 
missioners will  be  the  record  of  the  valuation  made  by  the  Commissioners,  and  the 
valuation  made  by  the  Commissioners  would  be  embodied  in  the  decree  of  the 
Commissioners. 

Some  little  attempt  was  made  to  found  upon  the  language  used  this  further  observa- 
tion, that  the  words  do  not  warrant  the  implication  or  presumption  of  its  being  a  decree 
of  the  superior  Commissioners,  and  that  it  might  be  a  decree  of  the  Sub-commissioners 
never  affirmed.     That  conclusion  cannot  be  drawn,  for  if  it  was  a  decree  of  the  Sub- 
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commissioners  never  affirmed,  there  would  have  been  no  record  made  of  it  in  the  proper 
sense  of  that  word  in  the  Scotch  meaning  of  the  word  "  register."  Therefore  we  are 
bound  to  assume  that  it  was  a  final  proceeding,  because  it  appears  to  have  been  recorded, 
and  this  document  appears  to  be  an  extract  from  that  record.  All  these  things  are 
fairly  to  be  inferred  from  the  language  which  is  here  used.  One  cannot  but  admire  the 
lUmia  activitas  with  which  these  things  are  regarded  in  the  Court  below,  for  I  can 
assure  your  Lordships  that  if  this  had  arisen  in  an  English  court  of  justice  it  might 
hare  been  made  the  subject  of  observations  for  five  minutes,  and  at  the  end  of  that 
period  of  time  it  would  have  been  finally  decided.  There  is  no  doubt  that  this 
document  ought  to  be  accepted  in  the  manner  in  which  it  has  been  accepted  in  the 
Court  below,  and  that  this  appeal  ought  to  be  dismissed,  with  costs. 

Lord  Colonsay. — My  Lords,  I  have  nothing  to  add  to  the  opinion  which  has  now 
been  expressed  by  my  two  noble  and  learned  friends.  I  will  merely  observe,  that  I 
think  that  the  language  of  this  document  comprehends  everything  that  is  necessary  in 
Scotland  to  a  valuation  of  teinds.  These  words  are  inconsistent  with  any  other  suppasi- 
tion  being  entertained.  All  that  we  find  here  is  not  to  be  accounted  for  except  as 
the  necessary  result  of  a  regular  valuation.  I  will  just  make  one  other  remark  with  reference 
to  what  has  been  said  by  my  noble  and  learned  friend  who  spoke  last,  as  to  the  use  of  the 
word  "roister,"  to  the  effect  that  the  word  "register"  is  very  often  substituted  in 
Scotland  for  the  word  "record.''  I  would  remark  that  in  the  Act  of  1707  the  word 
used  is  "  record."  Therefore  the  inference  which  my  noble  and  learned  friend  draws  is 
perfectly  correct. 

Interlocutor  affirmed,  and  appeal  dismissed,  with  costs. 
Loch  &  Maclaubin,  Westminster — Warren  H.  Sands,  W.S. — Connell  &  Hope, 

Westminster — W.  &  J.  Cook,  W.S. 

[Commented  uporiy  Lord  Advocate  r.  Viscount  Arbuthnott,  1868,  6  M.  999.] 


No.  14.  VIIL  Macpherson  H.L.  141.     11  July   1870.     House  of  Lords.— 

Lord  Chancellor  (Hatherley) ;  Lord  Colonsay ;  Lord  O'Hagan. 

The  Commissioners  of  Supply  for  the  County  of  Lanark,  Appellants. — 

Sir  R.  Palmar,  Q.G, — Mellish,  Q.C. 
The  North  British  Railway  Company,  Respondents. — Lord-Adv.  Young 

— AndersoTiy  Q.C. 

PMic  Burdens  —  Prison  and  Police  Redes — Railway  —  Exemption.  —  A  railway 
company  held  portions  of  land  under  special  Acts  which  provided  that  the  ground 
should  not  be  liable  for  any  public  or  parochial  burdens. 

In  an  action  brought  by  the  railway  company  for  declarator  that  the  exemption  applied 
to  prison  and  other  assessments  imposed  upon  the  lands  by  subsequent  statutes,  held 
{rev.  judgment  of  the  Court  of  Session)  that  as  the  burdens  imposed  by  the  statutes 
in  question  were  of  a  different  nature  from  those  existing  at  the  dates  of  the  special 
Acts,  the  clause  of  exemption  did  not  protect  the  company. 

(In  the  Court  of  Session,  December  10,  1868,  ante,  vol.  vii.  p.  201.) 
Li  this  action  the  pursuers,  the  North  British  Railway  Company,  sought  to  have  it 
declared  that  they  were  not  liable  for  county,  police,  or  prison  rates,  in  respect  of  their 
Monkland  and  Kirkintilloch  line,  within  the  county  of  Lanark,  founding  on  the  11th 
section  of  the  Act  5th  Geo.  FV.  c.  xlix.,  which  provided  that  the  rights  and  titles 
granted  to  the  company  should  not  affect  the  right  of  superiority,  which  should  remain 
**as  before  entire  in  the  persons  granting  the  said  conveyances,  and  the  grounds  so 
conveyed  to  the  said  company  of  proprietors  shall  not  be  liable  for  any  duties  or 
casaalties  to  the  superiors,  nor  for  land-tax,  nor  any  public  or  parish  burden";  and 
upon  section  9  of  the  Slamannan  Railway  Act,  6  &  6  Will.  IV.  c.  Iv.,  which  provided 
*"  that  the  ground  to  be  acquired  for  the  purposes  of  this  Act  shall  not  be  liable  in 
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payment  of  any  feu-duty,  casualties  of  superiority,  cess,  stipend,  schoolmaster's  salary, 
or  other  public  or  parochial  burdens,  but  the  same  shall  be  paid  by  the  original 
proprietors  of  such  grounds,  except  in  case  the  said  Slamannan  Railway  Company  shall 
purchase  and  acquire  the  whole  grounds." 

The  action  was  conjoined  with  a  note  of  suspension  brought  by  the  railway  company 
to  suspend  diligence  for  payment  of  the  rates. 

The  assessments  in  question  were — 1.  For  county  police,  under  the  Act  20  &  21 
Vict.  c.  72.  2.  For  prison  and  other  county  purposes,  under  the  Acts  23  &  24  Vict 
c.  105 ;  5  &  6  Will.  IV.  <•.  63 ;  U  &  12  Vict.  c.  32  ;  and  the  Valuation  Act,  17  &  18 
Vict.  c.  91. 

The  Lord  Ordinary  (Jervi^woode)  found  that  the  railway  company  were  exempt 
from  the  assessment,  and  the  First  Division  adhered  to  the  Lord  Ordinary's 
interlocutor. 

The  Commissioners  of  Supply  appealed. 

Lord  Chancbllor. — My  Lords,  in  this  case,  it  appears  to  me  that  we  are  bound  by 
the  conclusion  at  which  we  have  already  arrived  in  the  case  of  Duncan  v.  The  Xorth- 
Eastern  Railway  Company  of  Scotland ;  for,  so  far  as  the  case  now  before  us  differs 
from  that  case,  it  appears  to  me  that  the  difference  is  not  favourable  to  the  contention 
of  the  North  British  Railway  Company  to  be  entitled  to  this  exemption.  The  clauses 
in  the  two  Acts  which  have  been  referred  to, — the  Monkland  Act  and  the  Slamannan 
Act, — are  somewhat  different  in  their  wording,  the  one  Act,  namely,  the  Monkland  Act, 
containing  simply  a  declaration  as  to  exemption,  by  which  it  is  stated  that  the  railway 
company  are  not  to  be  entitled  to  the  superiority  when  they  purchase  land,  "  but  not- 
withstanding the  said  conveyance  the  rights  of  superiority  shall  remain  as  before  entire 
in  the  persons  granting  the  said  conveyances,  and  the  ground  so  conveyed  to  the  said 
company  shall  not  be  liable  for  any  duties  or  casualties  to  the  superiors,  nor  for  land- 
tax,  nor  any  public  or  parish  burden."  In  the  other  Act,  the  Slamannan  Railway  Act, 
the  clause  is  more  like  that  which  is  contained  [142]  in  one  of  the  Acts  which  were 
before  us  on  the  former  occasion  ;  for  it  states  "  that  the  ground  to  be  acquired  for  the 
purposes  of  this  Act  shall  not  be  liable  in  payment  of  any  feu-duty,  casualties  of 
superiority,  cess,  stipend,  schoolmaster's  salary,  or  other  public  or  parochial  burdens, 
but  the  same  shall  be  paid  by  the  original  proprietors  of  such  grounds,  except  in  case 
the  said  Slamannan  Railway  Company  shall  purchase  and  acquire  the  whole  grounds." 

Now,  in  the  case  that  was  before  us  upon  the  former  occasion,  we  came  to  the 
conclusion,  though  one  of  your  Lordships  (Lord  Colonsay),  while  agreeing  in  the 
conclusion  come  to,  did  not  altogether  adopt  the  same  grounds  for  that  conclusion,  that 
inasmuch  as  this  exemption  was  made  in  respect  of  the  charges  which  were  payable  by 
the  then  owners  of  lands,  as  the  owners  of  lands  were  then  chargeable,  and  inasmuch 
as  a  subsequent  Act  of  Parliament  was  passed  which  entirely  changed  the  mode  of 
assessment,  and  the  incidence  of  the  charge  of  the  particular  rate  was  then  in  question, 
namely,  the  poor-rate,  that  whatever  might  have  been  the  effect  of  the  preceding 
exemption,  that  exemption  came  to  an  end  upon  the  passing  of  the  Act  of  1845,  which 
so  largely  modified  the  mode  in  which  the  burden  was  to  be  imposed  and  borne. 

In  truth,  according  to  both  these  Acts  now  before  us  it  would  appear — ^assuming 
that  the  Monkland  Act  left  the  proprietors  of  the  superiority  liable  to  the  charge — 
that  the  original  proprietor  would  be  left  liable  to  a  charge  of  this  description,  namely, 
the  charge,  which  he  would  bear  according  to  the  then  valued  rent  (not  the  actual 
rental)  of  the  property  which  he  had  disposed  of  to  the  company,  of  all  burdens 
assessed  at  that  time  upon  the  company.  We  thought  that  it  was  not  intended  that 
any  different  burden,  or  even  any  modification  of  the  same  burden,  which  became  so 
complete  a  modification  as  wholly  to  alter  the  incidence  and  character  of  that  burden, 
would  be  included  in  the  exemption  which  the  company  contended  that  they  were 
entitled  to.  We  came  to  the  conclusion  in  that  case  that  the  company  were  exempted 
on  the  one  hand,  and  the  proprietor  burdened  on  the  other,  with  the  payment  of  an 
assessment  made  According  to  the  principles  contained  in  the  Valuation  Act.  Instead 
of  paying  upon  a  valued  rent  of  the  property  which  he  had  disposed  of  to  the  railway 
company,  he  would  pay  an  assessment  which  was  wholly  independent  of  the  extent  of 
acreage  of  that  land,  which  was  wholly  independent,  in  fact,  of  what  the  valued  rent 
of  that  land  had  been,  but  which  was  dependent  upon  the  success  of  the  speculation 
of  the  railway  company,  not  in  that  parish  only,  but  in  other  parishes,  and  to  an 
apportioned  part  of  the  burden  imposed  upon  the  whole  profit  of  the  railway  by  its 
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sQccenful  speculations,  as  carried  on  to  any  extent,  quite  irrespectively  of  what  might 
have  happened  in  the  particular  parish  itself. 

It  appeara  to  me  that  the  vendor,  upon  the  proper  construction  of  this  Act,  would 
remain  subject  to,  and  that  the  company  would  remain  exempt  from,  every  burden 
which  was  then  imposed  upon  the  land,  notwithstanding  the  increased  amount  of  rate 
that  the  land  might  become  liable  to  in  respect  of  the  improved  value  of  that  land. 
Supposing,  for  instance,  as  I  took  occasion  to  observe  in  the  former  case,  that  a  cotton 
mill,  or  some  other  valuable  property,  had  been  erected  upon  the  land,  the  burden  in 
respect  of  that  cotton  mill  would  be  a  burden  which,  according  to  the  existing  laws, 
ihe  property  was  to  be  taken  to  be  subject  to,  and  which  it  was  well  known  to  be 
snhject  to  at  the  time,  it  being  assessable  according  to  its  true  value.  And  as  long  as 
things  remained  in  that  state,  and  no  change  was  made  by  the  legislature,  and  no 
farther  Act  of  Parliament  was  passed  in  any  way  to  impose  a  new  duty,  that  would  be 
the  state  of  the  obligations  between  the  railway  company  on  the  one  hand,  and  the 
proprietor  who  had  sold  his  land  to  the  railway  company  pn  the  other.  But  when  a 
new  burden  was  imposed,  of  such  a  character  as  I  have  described,  the  whole  relation  of 
the  parties  was  entirely  changed,  and  to  say  that  under  a  parliamentary  contract,  to  be 
suhject  to  the  burden  then  existing,  and  to  be  subject  to  all  such  alterations  and 
ehanges  as  the  existing  state  of  the  law  would  authorise  in  those  burdens,  a  person  was 
to  be  subject  to  increased  burdens  consequent  upon  and  occasioned  by  a  totally  new 
ajstem  of  legislation,  would  have  the  effect  of  entirely  violating  the  principles  of  the 
oontract  entered  into  between  the  parties. 

[143]  1^  ^^  <^c^^  there  is  the  additional  circumstance  that  every  one  of  the  burdens 
here  is  an  entirely  new  burden  in  this  sense,  that  at  the  time  the  Railway  Acts  wei^ 
passed  the  particular  charges  here  in  question,  namely,  those  as  to  weights  and 
measures,  and  as  to  prisons  and  police,  were  not  charges  at  all  affecting  the  land 
parchased  of  the  different  proprietors  in  the  mode  in  which  they  have  now  been  made 
to  affect  them.  They  were  charges  which  had  to  be  raised  according  to  different  modes 
and  different  courses  of  procedure.  In  some  cases,  as  I  understand  it,  from  the  facts 
of  the  case,  the  different  burghs  had  to  bear  certain  chaiges  as  to  the  police,  and  the 
counties  had  to  bear  the  charges  in  a  different  mode.  But  the  mode  adopted  with 
respect  to  the  charge  for  police  in  the  present  Act,  and  the  mode  of  charge  adopted  in 
the  other  Act,  seem  to  have  been  of  a  totally  different  character  from  anything  that 
azisted  at  the  time  of  what  I  may  call  this  parliamentary  contract  being  carried  into 
effect 

I  Therefore,  so  far  as  I  see,  this  case  is  not  merely  subject  to  the  difficulties  which  we 
should  have  had  in  holding  the  railway  company  to  be  exempted  in  the  case  of 
Duncan  v.  The  North-Eastern  Railway  Company  of  Scotland,  but  it  is  also  subject 
to  other  difficulties,  and  it  is  not  to  be  distinguished  by  any  sound  distinction  that 
eaa  be  drawn  between  the  two  cases ;  and  the  distinctions  which  have  been  referred  to 
upon  the  present  occasion,  I  think,  will  hardly  warrant  us  in  coming  to  the  conclusion 
of  there  being  a  substantial  difference  between  this  case  and  the  case  referred  to  in 
the  respondent's  case,  with  respect  to  which,  after  setting  out  the  judgments  of  your 
Lordships,  it  is  said — **  The  two  grounds  of  decision,  therefore,  in  the  St.  Yigeans  case 
wore  the  statutory  creation  of  a  totally  new  subject  of  assessment,  under  the  name  of 
'Bailway,'  and  the  distinct  abrogation  by  the  Poor-Law  Act  of  1845  of  all  laws, 
statutes,  and  usages  at  variance  or  inconsistent  with  its  provisions.  Neither  of  these 
gtounds  can  apply  to  the  present  case.  It  is  no  part  of  the  purpose  of  the  Lands 
Valuation  Act  of  1854  to  introduce  any  new  subject  of  assessment.  It  merely  intro- 
duces a  new  mode  of  assessment,  and  expressly  declares  that  it  is  not  to  alter  or 
affect  any  exemption  or  liability  previously  existing.  Although,  therefore,  that  Act 
oecessarily  alters  the  statutory  value  of  the  lands  and  the  heritages  belonging  to  them 
for  police  and  prison  purposes,  neither  that  Act  nor  the  Police  and  Prison  Acts  which 
adopt  it  in  any  way  affect  the  subject  or  the  character  of  the  assessment,  or  take  away 
the  privil^e  of  the  railway  company  of  exemption  from  the  burden. 

I  think  that  distinction  is  far  more  in  words  than  in  any  real  principle ;  because, 
in  substance,  what  we  said  on  the  former  occasion,  with  reference  to  the  mode  of 
?aluing  the  railway,  applies  exactly  in  terms  to  what  has  been  done  under  these 
different  Acts,  namely,  the  railway  is  directed  to  be  assessed  in  a  manner  totally 
different,  and  with  a  burden  totally  different  from  that  which,  as  it  appears  to  me,  was 
oeated  by  the  original  statutory  arrangements  between  the  parties. 
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As  to  the  clause,  ''that  it  is  not  to  alter  or  aifect  any  exemption  or  liability 
previously  existing,"  I  apprehend  that  that  does  not  refer  at  all  to  any  arrangement  of 
a  character  such  as  we  found  in  the  previous  Acts,  but  to  a  case  where  there  was  a  real 
exemption  from  all  liability,  past,  present,  or  to  come,  which,  of  course,  is  a  conceivable 
case.  Where  there  were  certain  special  grounds  of  exemption  distinctly  pointing  to  the 
future  as  well  as  to  the  past,  it  was  meant  that  was  not  to  affect  that  exemption,  or 
any  arrangement  of  the  kind. 

The  argument  was  put  before  us,  very  ingeniously,  of  the  possible  case  of  a  railway 
running  through  a  whole  county,  and  one  county  only,  in  which  case  the  provisions 
as  to  valuation  would  not  come  into  effect.  That  was  an  argument  pressed  by  one  of 
your  Lordships  (Lord  Colonsay)  in  his  opinion  upon  the  case  of  Duncan  v,  Scottish  North- 
Eastern  Bailway  Company ;  and  no  doubt  there  is  much  to  be  said  in  that  view  of  the 
case  of  the  possibility  of  such  a  state  of  circumstances  arising,  that  the  burden  of 
assessment  might  be  supposed  to  take  a  character  not  so  entirely  different  from  that  of 
the  original  burden  as  it  existed  at  the  date  of  the  original  Act.  But,  at  the  same 
time,  if  I  may  humbly  say  so,  in  my  judgment  I  think  that  could  hardly  amount  to 
any  such  conclusion  in  substance,  because  I  apprehend  that  these  regulations  about  valua- 
tion in  the  rail-[144]~^Ay  -^^^  contemplate  all  the  possible  cases  of  railway  companies 
existing,  of  course  including  this  possibility  of  a  railway  company  passing  from  one 
county  into  another ;  and  what  is  more,  they  contemplate  the  possibility  of  a  railway 
being  extended — as  probably  it  will  from  time  to  time  be  extended — ^and  as  it  has  in 
fact  in  these  cases  of  the  railway  before  us  been  extended,  from  one  county  into 
another ;  and  they  point  out  that  which  is  to  be  the  relation  between  the  parties  for 
all  time. 

I  think,  therefore,  in  substance,  that  there  is  no  difference  between  the  two  cases, 
except  that,  as  I  have  said,  there  is  a  somewhat  additional  circumstance  in  favour  of 
the  view  taken  by  your  Lordships  in  the  case  of  Duncan  v.  The  Scottish  North-Eastern 
Railway  Ck)mpany,  that  the  special  burdens  now  before  us  are  burdens  which  must  have 
been  imposed  since  the  passing  of  the  original  Acts  under  which  the  Monkland  and 
KirkintUloch  and  the  Slamannan  Railway  were  constructed  and  carried  into  execution. 
It  appears  to  me,  therefore,  that  the  only  course  we  can  take  upon  the  present  occasion 
is  to  reverse  the  interlocutors  complained  of,  and  to  pronounce  an  absolvitor. 

LoBD  Colonsay. — My  Lords,  I  concur  in  the  judgment  which  is  proposed  to  be 
pronounced ;  and  I  have  only  to  add  that,  although  I  did  not  concur  in  the  reasons 
assigned  for  the  judgment  pronounced  in  the  St.  Yigeans  case,  yet  I  think  the  principles 
recognised  in  that  judgment,  and  the  grounds  on  which  the  majority  of  your  Lordships 
who  gave  your  opinions  were  rested,  are  the  principles  on  which  this  case  must  be 
decided.  I  hold  them  to  be  settled  principles ;  and  they  must  govern  the  case  before 
us.  I  apprehend  that  the  judgment  in  substance  must  be,  in  the  first  place,  as  regards 
the  declarator,  an  absolvitor  from  the  conclusions  of  the  action ;  and,  in  the  next  place, 
as  regards  the  suspension,  repelling  the  reasons  of  suspension.  There  is  an  exception 
with  reference  to  a  small  sum,  some  £14  or  £15,  which  is  a  matter  on  which  the  judg- 
ment of  the  Court  below  is  not  appealed  from  ;  but,  in  the  former  case,  I  think  there 
was  a  remit,  with  a  declaration  by  the  House  of  the  grounds  on  which  that  judgment 
ought  to  proceed,  and  of  the  results  at  which  the  judgment  ought  to  arrive;  and 
perhaps  that  may  be  done  here.  If  that  be  so,  it  will  be  necessary  merely  to  remit  the 
case  to  the  Court  of  Session  to  repel  the  reasons  of  suspension. 

Lord  O'Hagan. — My  Lords,  if  this  question  had  been  still  open  to  controversy,  I 
should  have  liked  to  have  had  time  to  consider  the  very  ingenious  and  persuasive 
argument  which  has  been  presented  on  the  part  of  the  respondents.  But  after  listen- 
ing carefully  to  the  able  argument  at  the  bar,  I  do  not  think  that  the  case  is  distin- 
guishable from  that  which  has  been  already  decided.  It  appears,  indeed,  not  only  to 
be  in  reality  undistinguishable,  but  to  be  confessedly  undistinguishable.  In  fact,  it 
appears  to  me  to  be  an  a  fortiori  case  ;  therefore  I  concur  in  the  judgment  proposed  to 
be  pronounced. 

Interlocutors  reversed,  with  finding  and  remit. 
LooH  &  Maclaurin,  Westminster — Tods,  Murray,  &  Jamieson,  W.S. — Connbll  & 

Hope,  Westminster — Hill,  Reid,  &  Drummond,  W.S. 
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Na  15.  VIII.  Macphbrson,  H.  L.  U4.    11  July  1870.    House  of  Lords — 

Loid  Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

Thb  right  HONOURABLE  Thomas,  Earl  OF  ZETLAND,  Appellant. — Lord-Adv. 

Young — Sir  R,  Palmer ^  Q,C. 
Thi  Glover  Incorporation  of  Perth,  and  its  Office-Bearkrs,  Respondents. 

— Mellishf  Q.G. —  Wotherspoon. 

Sn^perior  and  Vassal — Besignation  ad  remanentiam — Salmon-Fishing — Base  Bight — 
Croim. — A  base  right  to  lands  with  salmon-fishings  was  resigned  ad  remanentiam 
into  the  hands  of  the  superior,  who  had  no  title  to  salmon-fishings.  Held  that  the 
consolidation  did  not  extinguish  the  base  right  to  salmon-fishings. 

[145]  Salmon-fishing — Bight  cum  piscariis — Prescription — Biver — Medium  Fitum — 
Alveus, — ^A  sand-bank  in  the  alveus  of  a  navigable  river,  covered  at  high-water,  but 
left  partly  bare  at  low-water,  situated  opposite  the  barony  of  A.,  on  the  south  bank  of 
the  river,  was  gradually  moved  down  the  river  by  the  force  of  the  current,  until  it 
came  to  be  in  part  opposite  the  lands  of  ^.,  on  the  north  bank  of  the  river,  continuing 
to  have  the  barony  of  A,  opposite,  on  the  south  bank.  The  bank  was  situated  chiefly 
to  the  south  of  the  medium  filum  at  low-water.  The  proprietor  of  A.  had  a  crown 
right  to  the  barony  cum  piscariis.  The  proprietor  of  B.  had  a  base  right  of  salmon- 
fishing.  Both  had  fished  for  salmon  from  their  respective  lands  for  more  than  forty 
years,  but  neither  party  had  cast  their  nets  from  his  own  shore  nearly  so  far  as  the 
medium  filum.  The  proprietor  of  the  barony  of  A.  had  never  fished  from  the  sand- 
bank, the  fishings  from  which  had  been  possessed  by  the  proprietor  of  the  lands  on 
the  north  shore,  immediately  above  the  lands  of  B.,  and  by  the  proprietor  of  B.,  since 
the  bank  came  opposite  his  lands,  which  was  within  the  prescriptive  period.  In  an 
action  between  the  proprietor  oi  A.,  on  the  south  shore,  and  the  proprietor  of  B.,  on 
the  north  shore,  as  to  the  right  to  fish  from  the  bank,  held  (affirming  judgment  of 
the  Court  of  Session)  that  the  right  of  each  proprietor  extended  from  the  shore  of 
his  property  to  the  medium  filum,  and  that  the  bank  was  only  a  portion  of  the  alveus, 
and  did  not  affect  the  rights  of  the  parties. 

(In  the  Court  of  Session,  January  29,  1868,  ante,  vol.  vi.  p.  292.) 
The  Earl  of  Zetland  was  proprietor  of  the  barony  of  Baimbreich,  situated  on  the 
south  bank  of  the  River  Tay,  and  the  Glover  Incorporation  of  Perth  were  proprietors 
of  the  lands  of  Seaside  or  Auchmuir,  situated  on  the  north  bank  of  the  Tay,  and 
opposite  part  of  the  lands  of  Baimbreich.  A  question  rose  between  them  as  to  the 
r^t  to  fish  from  a  bank  within  the  channel  of  the  river,  which  was  covered  at  high- 
water  but  exposed  at  low- water,  called  the  Baimbreich  bank,  or  "  Eppie's  Taes." 
Lord  Zetland  raised  this  action  against  the  Glover  Incorporation  of  Perth,  concluding  for 
declarator  of  the  pursuer's  right  of  salmon-fishing  ex  adverse  of  the  estate  of  Baimbreich, 
"^and  that  as  far  as  the  centre  of  the  stream  of  thejsaid  river,  and  including  the  right  to 
feh  as  aforesaid! from  and  upon  the  bank  called  the  Baimbreich  bank,  or  '  Eppie's  Taes ' 
link,  lying  opposite  to  the  pursuer's  said  estate  " ;  and  that  the  defenders  had  no  right  to 
&h  for  salmon  to  the  south  of  the  centre  of  the  river,  and,  in  particular,  from  or  upon 
>nj  part  of  the  said  bank.  The  action  concluded  also  for  interdict  against  the  defenders. 
The  pursuer  founded  on  a  crown  charter  of  the  barony  of  Baimbreich,  "cum 
I^cariis  diet  baronise  super  aqua  de  Tay  et  cymbis  portatoriis  diet  aquas  inter  Cor- 
Heden  et  fauces  aquse  de  Eame  prout  medium  flumen  diet,  aquse  currit,"  and  averred 
that  imder  his  titles  he  and  his  predecessors  had,  for  greatly  more  than  forty  years, 
heen  in  the  uninterrupted  possession  of  the  right  of  fishing  for  salmon  by  net  and 
eoble,  and  otherwise,  in  the  Tay,  ex  adverso  of  the  estate  of  Baimbreich,  including  the 
lanks  lying  opposite  thereto,  on  the  south  side  of  the  centre  of  the  river.  He  further 
averred  that  the  whole  of  the  Baimbreich  bank  lay  opposite  to  his  estate,  but  only  the 
lower  part  of  it  opposite  to  the  defenders'  lands,  the  upper  or  western  part  being  opposite 
the  lands  of  Enrol,  which  adjoined  the  lands  of  Seaside ;  that  the  stream  of  the  river, 
on  reaching  the  bank,  divided  itself  into  two  channels, — one  flowing  on  the  north,  and 
tbe  other  on  the  south  side  of  the  bank,  and  uniting  at  the  tail  of  it ;  that  the  bank  was 
Mtoated  on  the  south  side  of  the  centre  of  the  river,  within  a  quarter  of  a  mile  of  the 
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pursuer's  lands,  but  distant  about  a  mile  and  a-half  from  the  lands  of  the  defenders ; 
that  nearly  the  whole  body  of  the  stream  flowed  in  the  north  channel,  the  south 
channel  being  very  shallow,  and  at  its  upper  part  not  more  than  twenty  inches  in  depth, 
and  gradually  closing  altogether. 

il46l  "^^^  defenders  founded  on  a  series  of  titles,  commencing  with  a  grant  of  the 
8  of  Auchmuir  by  John,  Earl  of  Errol,  in  favour  of  a  person  of  the  name  of  Duncan 
in  1703,  with  "the  fishings  of  salmon  and  other  fish  in  the  water  of  Tay,  towards  the 
lands  of  Auchmuir." 

Duncan  conveyed  his  rights  to  his  son,  who  in  1783  conveyed  them  to  James  Hunter. 
Hunter  having  acquired  the  superiority  from  Lord  Errol,  consolidated,  by  resigning  the 
lands  with  the  fishings  in  favour  of  himself  ad  remanentianu  The  defenders'  title  was 
derived  from  Hunter.  They  produced  no  grant  of  salmon-fishings  from  the  Crown. 
The  defenders  averred  that  they  and  their  predecessors  had  possessed  the  salmon-fishings 
ex  adveno  of  their  lands  for  forty  years  and  upwards. 

The  pursuer  pleaded; — (1)  In  virtue  of  his  title  founded  on,  the  pursuer  has  the 
exclusive  right  to  the  salmon-fishings  in  the  river  Tay  ex  advereo  of  his  own  lands  as  far 
as  the  centre  of  the  stream  of  the  river.  (2)  In  virtue  of  the  title  founded  on,  and  of 
the  possession  which  followed  thereon,  the  pursuer  has  the  exclusive  right  to  fish  for 
salmon  in  the  river  Tay  ex  advereo  of  his  said  lands,  as  far  as  the  centre  of  the  stream. 
(3)  The  bank  called  the  Balmbreich  bank  being  situated  ex  advereo  of  the  pursuer's  lands, 
and  on  his  side  of  the  centre  of  the  stream  of  the  river,  the  pursuer  has  the  exclusive 
right  to  fish  for  salmon  from  or  upon  the  said  bank. 

The  defenders  pleaded ; — (1)  The  pursuer  has  no  right  or  title  to  the  salmon-fishings. 
(2)  The  pursuer  never  having  exercised  or  enjoyed  any  right  of  salmon-fishing  on  the 
bank  in  question,  and  having  no  title  to  such  fishing  without  immemorial  possession,  the 
defenders  should  be  assoilzied.  (3)  The  possession  had  by  the  pursuer  being  the  measure 
of  his  title,  he  cannot,  in  the  absence  of  prescriptive  possession  of  the  salmon-fishings  of 
"  Eppie's  Taes"  bank,  interfere  with  the  defenders  in  the  fishings  of  that  bank.  (5 )  The  de- 
fenders have,  in  virtue  of  their  titles,  right  to  the  salmon  and  other  fishings  in  the  Tay  ex 
advereo  of  their  lands,  and  have  right  to  the  fishings  now  in  question.  (6)  The  defenders 
have  right,  by  virtue  of  their  titles,  and  the  prescriptive  possession  which  has  followed 
thereon,  to  fish,  and  to  exclude  the  pursuer  from  fishing,  for  salmon  from  the  said  bank. 

The  Lord  Ordinary,  of  consent,  allowed  both  parties  a  proof,  which  was  taken  by 
commission.  It  appeared  from  the  proof  that  the  breadth  of  the  river  Tay,  between  the 
estates  of  Balmbreich  and  Seaside,  was  at  high-water  from  about  a  mile  and  a-half  to 
two  miles,  but  at  low-water  only  from  2000  to  3000  feet, — ^a  bank  on  the  north  shore 
of  considerable  extent,  called  Carthagena  bank,  being  left  bare  at  low- water.  "  Eppie's 
Taes "  bank  had  existed  for  many  years,  and  had  gradually  come  down  the  river.  At 
first  it  was  opposite  the  estate  of  Errol,  and  the  upper  half  of  it  still  was  so,  the  lower 
half  having  gone  down  the  river  so  as  to  be  opposite  the  property  of  Seaside.  It  had 
always,  however,  been  opposite  the  estate  of  Balmbreich,  on  the  south  shore,  which 
extended  farther  up  the  river  than  the  estate  of  Seaside.  The  bank  had  at  various  times 
altered  in  size  and  appearance,  as  well  as  in  its  position,  and  the  upper  or  more  western 
portion  of  it  had  approached  nearer  to  the  south  shore.  The  upper  portion,  however, 
was  not  ex  adverao  of  Seaside,  but  ex  advereo  of  ErroL  There  was  not  in  any  ordinary 
state  of  the  river  at  low-water  dry  land  between  the  bank  and  the  north  shore.  Neither 
the  pursuer  nor  his  predecessors  had  ever  fished  from  the  bank,  their  fishing  having 
always  been  from  the  south  shore,  on  which  they  drew  their  nets.  The  bank  had  been 
fished,  and,  as  the  defenders  alleged,  fished  from  time  immemorial,  by  the  proprietors  of 
Errol ;  and  the  proprietors  of  Seaside  had  fished  from  it  since  it  came  to  be  opposite 
their  lands,  at  a  period  about  [147]  which  there  was  some  difi;erence  in  the  evidence, 
but  which  was  at  or  prior  to  the  year  1854.  Both  parties  had  fished  for  salmon  from 
their  own  shores  from  time  immemorial.  The  proprietors  of  Errol,  who  in  their  title- 
deeds,  before  Seaside  was  disjoined  from  Errol,  h&d  a  crown  grant  of  their  lands  cum 
piscariis^  had  also  fished  from  their  shores  from  time  immemorial. 

The  Lord  Ordinary,  on  8th  January  1867,  pronounced  the  following  interlocutor : — 
''  Finds,  primo,  as  matter  of  fact,  1st,  ^at  the  pursuer  and  his  predecessors  and  authore 
have,  under  and  in  virtue  of  the  titles  founded  on  in  the  record,  for  forty  years  and 
upwards,  exercised  a  right  of  fishing  for  salmon  in  the  river  Tay  ex  advereo  of  the  lands 
and  estate  of  Balmbreich  and  others  belonging  to  them  in  property  on  the  south  side  of 
the  said  river,  and  within  a  portion  of  the  same  where  the  sea-tide  ebbs  and  flows,  by 


Vm.  KAO^HSBdON  H.L.  148.     E.  OF  ZETLAND  V.  GLOVER  INCORP.  OF  PERTH      133 

net  and  coble  and  otherwise,  to  the  medium  JUum  thereof  as  the  same  exists  at  low-water ; 
2d,  that  the  defenders  and  their  authors  have  in  like  manner,  for  forty  years  and 
upwards,  under  and  in  virtue  of  the  titles  founded  on  by  them,  exercised  a  right  of 
fishing  for  salmon  ex  adverso  of  the  lands  of  Seaside  and  others  belonging  to  them  in 
property,  and  which  are  situated  on  the  north  side  of  the  said  river  of  Tay,  and  within 
the  influence  of  the  tides,  and  lyiilg  opposite  to  the  foresaid  lands  and  estate,  the 
property  of  the  pursuer,  and  that  by  net  and  coble,  and  otherwise,  to  the  medium  JUum 
thereof  as  at  low-water ;  3d,  in  particular,  that  within  the  channel  of  the  said  river  there 
has  existed  for  a  lengthened  period  of  time,  and  exceeding  forty  years,  a  bank  generally 
known  or  distinguished  by  the  name  of  '  £ppie's  Taes '  bank,  formed  chiefly  of  sand 
and  mud,  which  is  covered  by  the  flow  of  the  tide  at  high-water,  and  which  at  low- 
water  shews  itself  as  situated  within  the  bed  of  the  fresh- water  stream ;  4th,  that  the 
laid  bank  is  not  and  has  not  been  altogether  stationary,  but  has,  under  the  influence 
and  action  upon  it  of  the  fresh-water  floods  and  of  the  tides  in  the  river,  changed  its 
form  and  position  to  some  extent  from  time  to  time,  and  more  particularly  of  late,  and 
since  the  year  1838  has  been  carried  farther  down  the  stream  and  more  near  to  the 
southern  bank  and  to  the  pursuer's  lands  on  that  side  of  the  river ;  5th,  that  the  said 
bank  at  present  lies  to  some  extent  to  the  southern  or  pursuer's  side  of  the  medium  fUum 
d  the  river  as  at  low-water,  and  partly  on  the  northern  or  defender's  side  thereof ;  and 
6th,  that  for  forty  years,  and  for  time  immemorial,  prior  to  the  date  of  the  present 
process,  the  defenders,  or  those  in  their  right,  have  been  in  use  to  fish  for  salmon  by  net 
and  coble  from  the  said  bank,  when  not  covered  by  the  tide,  both  to  the  northward  and 
soathward  thereof,  and  now  maintain  their  right  in  this  process  so  to  do :  Finds,  secundo , 
as  matter  of  law,  in  respect  that  the  said  bank  known  as  '  £ppie's  Taes '  bank  is  not 
altogether  stationary,  or  truly  in  the  sense  of  the  law  of  the  character  of  an  island 
sitoated  within  the  bed  of  the  river,  but  is  truly  a  portion  of  the  bed  of  the  river,  liable 
to  he  affected  and  moved  from  time  to  time  by  the  action  of  fresh-water  floods  or  of  the 
sea-tide,  that  the  same  cannot  be  regarded  or  dealt  with  as  an  island  capable  of  per- 
manent appropriation  by  the  proprietor  or  proprietors  of  the  shore  on  either  side  of  the 
river,  but  must  be  dealt  with  as  being  truly  within  the  bed  of  the  river,  the  fishing  of 
or  from  which  is  to  be  divided  so  as  to  afford  to  the  respective  proprietors  on  either  side 
thereof  the  possession  of  the  fishing  to  the  medium  filum  of  the  river  as  the  same  exists 
at  low-water ;  and  with  reference  to  the  foregoing  findings,  finds  and  declares  that  the 
pursuer  has  good  and  undoubted  right  to  fish  for  salmon  and  other  fish  in  the  river  Tay 
ex  adveno  of  those  portions  of  the  lands  and  barony  of  Ballinbreich  or  Balmbreich 
belonging  to  him,  and  known  as  the  estate  of  Balmbreich,  [148]  <^^  ^^^^  ^^  ^^^  ^  ^^® 
centre  of  the  stream  of  the  said  river,  and  including  the  right  to  fish  as  aforesaid  from 
and  upon  the  bank  called  the  Iklmbreich  bank  or  *  Eppie's  Taes '  bank  lying  oppoeite 
the  pursuer's  said  estate,  in  so  far  as  the  same  is  situated  to  the  southward  of  the  centre 
of  the  said  river :  Finds  and  declares  that  the  defenders  and  their  successors  in  the  land 
and  estate  of  Seaside  have  no  right  or  title  to  fish  to  the  south  of  the  centre 
of  the  stream  of  the  said  river,  and  in  particular  from  or  upon  any  part  of  the 
said  hank,  in  so  far  as  the  same  is  situated  to  the  southward  of  the  centre  of  the  said 
river;  and  interdicts  and  prohibits  the  defenders  from  molesting  or  interfering  with 
the  pursuer  in  the  exercise  of  his  said  rights,  and  particularly  from  fishing  by  themselves, 
their  tenants  or  others,  from  or  upon  any  part  of  the  said  bank,  in  so  far  as  the  same  is 
situated  to  the  southward  of  the  centre  of  the  said  river,  and  decerns." 

Both  parties  having  reclaimed,  the  First  Division  pronounced  the  following  inter- 
locutor : — "  Refuse  the  prayer  of  both  reclaiming  notes,  and  adhere  to  the  interlocutor 
reclaimed  against,  except  in  so  far  as  it  finds  '  6th,  that  for  forty  years,  and  for  time 
immemorial  prior  to  the  date  of  the  present  process,  the  defenders,  or  those  in  their 
right,  have  been  in  use  to  fish  for  salmon  by  net  and  coble  from  the  said  bank,  when 
not  covered  by  the  tide,  both  to  the  northward  and  southward  thereof,  and  now  main- 
tain their  right  in  this  process  so  to  do ' ;  but  declare  that  this  judgment  is  applicable  to 
the  existing  state  of  the  river  Tay  and  alveus  thereof." 

The  Earl  of  Zetland  appealed.  The  appellant  repeated  his  arguments  advanced  in 
the  Court  of  Session  (see  ante\  vol.  vi.  p.  297),  and  further  contended  that  the  respondents 
had  no  title  to  salmon-fishings  in  respect  that  the  only  title  their  predecessors  had  ever 
had  was  a  base  right  to  the  lands  of  Auchmuir  with  the  salmon-fishings,  and  that  this 
right  had  been  extinguished  by  the  consolidation.  Thereafter  the  only  title  to  the  lands 
was  the  superior's  title,  which  contained  no  grant  of  salmon-fishings. 
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Lord  Chancbllor. — My  Lords,  the  question  which  arises  in  this  case  is  one  which 
coQcerns  a  fishery  in  the  river  Tay.  The  present  appellant,  the  Earl  of  Zetland,  was 
the  pursuer  in  an  action  against  the  Glover  Incorporation  of  Perth,  with  reference  to  an 
interference  with  his  right  of  fishery,  in  which  action  he  seems  to  have  heen  upon  the 
whole  successful ;  hut  there  are  certain  declarations  made  and  findings  which  he  objects 
to,  which  have  been  made  in  the  course  of  the  proceedings  in  that  action,  and  in  respect 
of  those  declarations  and  findings,  and  those  only,  he  appeals. 

The  summons  concluded  for  certain  declarators,  and  also  for  an  interdict  in  respect 
of  what  had  been  done  by  the  defenders.  The  Lord  Ordinary,  on  8th  January  1867, 
pronounced  an  interlocutor,  in  which  he  found,  first,  as  a  matter  of  fact,  ''  that  the 
pursuer  and  his  predecessors  and  authors  have,  under  and  in  virtue  of  the  titles  founded 
on  in  the  record,  for  forty  years  and  upwards  exercised  a  right  of  fishing  for  salmon  in 
the  river  of  Tay  ex  adverso  of  the  lands  and  estate  of  Balmbreich  and  others  belonging 
to  them  in  property  on  the  south  side  of  the  said  river,  and  within  a  portion  of  the  same 
where  the  sea-side  ebbs  and  flows,  by  net  and  coble  and  otherwise,  to  the  medium  filum 
thereof,  as  the  same  exists  at  low- water."  Secondly,  he  found  (and  this  is  the  first  find- 
ing complained  of)  '^  that  the  defenders  and  their  authors  have  in  like  manner,  for  forty 
years  and  upwards,  under  and  in  virtue  of  the  titles  founded  on  by  them,  exercised  a 
right  of  fishing  for  salmon  ex  adverso  of  the  lands  of  Seaside  and  others  belonging  to 
them  in  property,  and  which  are  situated  on  the  north  side  of  the  river  Tay,  and  within 
the  influence  of  the  tides,  lying  opposite  to  the  aforesaid  lands  and  estate,  the  property 
of  the  pursuer,  and  that  by  net  and  coble  and  otherwise,  to  the  medium  filum  thereof 
as  tit  low- water."  Then,  thirdly,  he  [149]  found  "  that  within  the  channel  of  the  said 
river  there  has  existed  for  a  lengthened  period  of  time,  and  exceeding  forty  years,  a 
bank  generally  known  or  distinguished  by  the  name  of  '  £ppie's  Taes '  bank,  formed 
chiefly  of  sand  and  mud,  which  is  covered  by  the  flow  of  the  tide  at  high-water,  and 
which  at  low-water  shews  itself  as  situated  within  the  bed  of  the  fresh-water  stream.'' 
Fourthly,  '*  that  the  said  bank  is  not  and  has  not  been  altogether  stationary,  but  has, 
under  the  influence  and  action  upon  it  of  the  fresh- water  floods  and  of  the  tides  in  the  river, 
changed  its  form  and  position  to  some  extent  from  time  to  time,  and,  more  particularly 
of  late  since  the  year  1838,  has  been  carried  further  down  the  stream  and  more  near  to 
the  southern  bank,  and  to  the  pursuer's  lands  on  that  side  of  the  river."  Fifthly,  he 
found  "  that  the  said  bank  " — (and  this  again  is  a  finding  complained  of) — "at  present 
lies  to  some  extent  to  the  southern  or  pursuer's  side  of  the  medium  filum  of  the  river  as 
at  low-water,  and  partly  on  the  northern  or  defenders'  side  thereof."  And  sixthly, ''  that 
for  forty  years  and  for  time  immemorial  prior  to  the  date  of  the  present  process  the 
defenders,  or  those  in  their  right,  have  been  in  use  to  fish  for  salmon  by  net  and  coble 
from  the  said  bank,  when  not  covered  by  the  tide,  both  to  the  northward  and  southward 
thereof,  and  now  maintain  their  right  in  this  process  so  to  do. 

Then  he  finds,  "  as  matter  of  law,  in  respect  that  the  said  bank  known  as  '  Eppie's 
Taes '  bank  is  not  altogether  stationary,  or  truly  in  the  sense  of  the  law  of  the  character 
of  an  island  situated  within  the  bed  of  the  river,  but  is  truly  a  portion  of  the  bed  of 
the  river,  liable  to  be  affected  and  moved  from  time  to  time  by  the  action  of  the  fresh- 
water floods  or  of  the  sea-tide,  that  the  same  cannot  be  regarded  or  dealt  with  as  an 
island  capable  of  permanent  appropriation  by  the  proprietor  or  proprietors  of  the  shore 
on  either  side  of  the  river,  but  must  be  dealt  with  as  being  truly  within  the  bed  of  the 
river,  the  fishing  of  or  from  which  is  to  be  divided  so  as  to  afford  to  the  respective  pro- 
prietors on  either  side  thereof  the  possession  of  the  fishing  to  the  medium  filum  of  the 
river  as  the  same  exists  at  low-water ;  and,  with  reference  to  the  foregoing  findings,  finds 
and  declares  that  th«  pursuer  has  good  and  undoubted  right  to  fish  for  salmon  and  other 
fish  in  the  river  Tay  ex  adverso  of  those  portions  of  the  lands  and  barony  of  Ballinbreich 
or  Balmbreich  belonging  to  him,  and  known  as  the  estate  of  Balmbreich,  and  that  as 
far  as  the  centre  of  the  stream  of  the  said  river,  and  including  the  right  to  fish  as  afore- 
said from  and  upon  the  bank  called  the  Balmbreich  bank  or  '  Eppie's  Taes '  bank,  lying 
opposite  the  pursuer's  said  estate,  in  so  far  as  the  same  is  situated  to  the  southward  of 
the  centre  of  the  said  river :  Finds  and  declares  that  the  defenders  and  their  successors 
in  the  lands  and  estate  of  Seaside  have  no  right  or  title  to  fish  to  the  south  of  the  centre 
of  the  stream  of  the  said  river,  and  in  particular  from  or  upon  any  part  of  the  said 
bank,  in  so  far  as  the  same  is  situated  to  the  southward  of  the  centre  of  the  said  river." 
Upon  that  he  grants  an  interdict. 

The  interlocutor  of  the  Lord  Ordinary  having  been  in  substance,  with  some  verbal 
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alterations  not  of  importance  in  the  present  case,  affirmed  by  the  Court  of  Session,  the 
appellant's  complaint  on  the  present  occasion  is  this — that  in  the  first  place,  it  ought  not 
to  have  been  found  that  any  right  whatever  existed  in  the  defenders  with  reference  to 
this  fishery ;  and  secondly,  that  regard  being  had  to  the  special  circumstances  of  this 
case,  the  sort  of  island  or  bank,  whichever  it  may  be  called,  that  is  known  by  the  name 
of  "Eppie's  Taes"  bank,  is  so  formed  that  in  reality  it  should  not  be  treated  as  being  a 
part  of  the  bed  of  the  river,  as  the  finding  has  declared  it  to  be,  but  that  it  should  be 
treated  as  a  part  of  the  southern  bank  of  the  river,  and  so  attached  to  the  southern 
bank  of  the  river  as  in  effect  to  make  a  portion  of  that  bank,  and  that  the  measurement 
of  the  medium  JUum  should  accordingly  be  taken,  not  from  the  northern  edge  of  the 
aoathem  bank,  but  from  the  northern  edge  of  this  new  and  shifting  bank  which  has 
been  formed  in  the  river ;  or  that,  at  any  rate,  if  it  be  not  considered  as  forming  a  part 
of  the  actual  southern  shore,  yet  that,  according  to  the  decision,  or  rathelr  dicta, 
which  we  find  in  the  case  of  Wedderburn  v.  Paterson,  the  channel  between  the 
southern  bank  and  "  Eppie's  Taes  "  (or  the  shifting  bank,  as  I  shall  call  it  henceforth) — 
the  channel  between  the  fixed  bank  and  the  shifting  bank  should  be  treated  as  a 
minor  channel,  and  not  [160]  ^^®  ^^  ^^^^  importance  as  to  be  any  longer  regarded 
as  forming  substantially  a  part  of  the  river,  and  being  a  portion  of  the  river 
itself,  but  that  the  appellant  should  be  allowed  to  disregard  that  channel  in  any  question 
as  between  him  and  the  persons  who  might  have  rights,  if  any  exist,  on  the  opposite 
shore,  and  to  measure  the  medium  JUum  from  the  northern  edge  of  that  shifting  bank, 
irrespectively  of  the  question  whether  it  was  actually  solidly  joined  or  not  to  the 
southern  bank  of  the  river. 

Now^  the  first  question  that  arises  is  the  position  of  the  defenders  in  this  case  as 
regards  their  title,  though  the  appellant  of  course  has  no  other  complaint  to  make,  with 
respect  to  the  defenders^  title  in  this  particular  matter,  than  so  far  as  it  concerns  any- 
thing interfering  with  his  right  to  proceed  ad  medium  JUum ;  and  if  it  had  not  been  for 
the  finding  in  the  interlocutor  which  was  found  necessary  before  the  rights  of  the 
parties  could  be  effectually  determined,  namely,  the  finding  which  affirmatively  declares 
the  defenders'  right,  and  by  which  the  appellant  fears  he  may  be  injured  in  any  future 
or  other  proceeding,  he  need  not  have  objected. 

The  right  of  the  defenders  stands  in  reality  upon  a  very  few  facts,  because  I  think 
there  is  no  dispute  beyond  one,  which  I  can  state  in  a  very  few  sentences.  There  is  no 
question  whatever  that*  the  defenders,  claiming  through  one  Hunter,  who  was  the  person 
in  respect  of  whom  the  question  as  regarded  the  particular  title  to  the  fishery  arose,  have 
this  much  right,  that  Hunter  centred  in  himself  certain  rights  of  this  description. 
Without  going  through  the  names  of  all  the  parties  from  whom  the  right  was  derived, 
it  may  be  briefly  stated  as  a  right  established  or  claimed  to  be  established  by  a  confirma- 
tion of  certain  grants  made  in  a  marriage-settlement,  I  think,  originally  a  long  while 
back,  early,  in  fact,  in  the  last  century,  confirmed  by  the  Earl  of  Errol,  claiming  the 
superiority,  and  by  a  charter  of  confirmation  which  he  granted  of  these  rights  of  fishing 
vhich  eo  nomine  had  been  asserted  and  disposed  of,  and  that  that  right  was  followed, 
as  is  averred  by  the  defenders,  by  possession,  which  possession,  1  think,  seems  to  be 
sufficiently  established  by  the  evidence  anterior  to  the  date  of  1784.  A  sasine  was  had 
and  the  right  was  feudalised,  undoubtedly  (that  seems  to  be  beyond  all  dispute)  before 
the  year  1784.  An  apparent  title  at  all  events  is  evidenced  by  actual  use  anterior  to 
the  year  1784  of  the  rights  vested  in  Hunter.  But  the  superiority  not  being  at  that 
tune  consolidated  with  the  fishing  right,  what  took  place  afterwards  was  this  (and  the 
question  is,  whether  or  not  what  I  am  about  to  describe  destroyed  the  right) — the  right 
of  fishing  having  become  vested  in  Hunter,  he  afterwards  acquired  the  superiority.  The 
two  were  vested  in  him  under  two  distinct  titles.  Then,  being  minded  to  consolidate 
the  title  to  the  fishery  and  the  title  to  the  superiority,  he  took  the  proper  course  by 
passing  to  himself  by  way  of  resignation  the  right  to  the  fishery  with  the  intent  and 
purpose  of  what  was  called  ad  remanentiam,  the  effect  and  piurpose  of  which  was,  that 
be  intended  that  this  right  to  the  fishery  and  the  right  to  the  superiority  should  become 
consolidated,  and  then,  that  step  having  been  taken,  the  question  arises,  what  was  the 
effect  of  that  step  so  taken,  and  whether  or  not,  the  fishery  and  the  superiority  having 
been,  as  was  averred  in  the  argument,  united  together,  the  fishery  became  merged,  as 
our  English  law  would  consider  it,  entirely  in  the  superiority,  and  the  superiority  dis- 
charged of  the  dominium  utUe  of  the  fishery, — whether  the  superiority  became  discharged 
of  that  separate  right  in  the  fishery,  so  that  the  two  were  now  merged  the  one  in  the 
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other — ^that  is  to  aay,  the  fishery  in  the  superiority — and  that  consequently  you  would 
have  no  longer  to  look  to  the  separate  title  to  the  fishery,  but  to  look  to  the  title  to  tke 
superiority,  and  to  see  whether  or  not  the  superiority  in  that  state  of  things  had  a  title 
to  the  fishery.  Because  it  curiously  enough  stands  thus :  The  original  right  of  the  lord 
to  the  fishery  is  disputed,  and  it  does  not  appear  in  fact  in  evidence  that  any  such 
original  right  existed.  The  claim  is  made  solely  under  a  grant  made  so  many  years  ago, 
and  the  possession  taken  under  that  grant,  which  gave  to  the  person  taking  under  that 
grant  a  valid  right  by  virtue  of  the  statute,  and  prescription  under  the  statute.  Then  it 
is  said  that  that  right  was  vested  in  you,  but  you  passed  that  right  over  and  it  merged 
in  the  lordship,  and  when  you  come  to  examine  the  titles  to  the  lordship  you  do  not 
find  the  title  to  the  [151]  fishery,  therefore  the  title  to  the  fishery  has  gone  by  that 
merger,  and  you  can  have  no  longer  that  right,  although  you  had  acquired  it  by  virtue 
of  the  statute,  and  prescription  under  the  statute.  No  doubt  the  point  is  a  very  subtle 
one,  and  it  would  be  a  very  singular  result  if  that  could  be  the  correct  view  of  the  law, 
because  the  result  would  be  this,  that  a  person  wishing  to  hold  the  fishery,  and  to  hold 
the  two  rights  he  had  in  a  manner  vested  in  him,  merging  the  two,  and  taking  proper 
steps  for  that  purpose,  would  find  that  he  had  only  destroyed  the  right  he  had  got 

But  this  point  seems  to  have  been  very  little  discussed  in  the  Court  below,  and 
therefore  of  course  1  may  well  feel  a  certain  degree  of  doubt  and  hesitation  as  to  any 
conclusion  which  I  might  come  to  with  such  little  assistance  as  is  to  be  derived  from 
anything  that  was  said  in  the  argument  in  the  Court  below,  or  anything  in  the  way  of 
authority  in  the  arguments  which  took  place  before  us.  There  are  certain  expressions 
in  certain  Scottish  text  writers,  comparing  the  effect  of  consolidation  with  the  effect  of 
a  merger.  But  as  far  as  I  have  been  able  to  inform  myself  upon  the  subject  (one  much 
better  informed  upon  Scottish  law  than  I  am  will  presently  address  your  Lordships),  a 
consolidation  of  rights  has  not  the  effect  of  destroying  by  merger  the  right  of  fishery 
which  was  surrendered  in  order  to  be  consolidated  with  the  superiority.  The  simple 
effect  is  that,  the  two  being  consolidated,  the  right  to  fish  might  well  pass  with  the  grant 
of  superiority  alone  if  the  two  were  consolidated ;  but  there  is  no  reason  whatever  why 
the  two  rights  should  not  continue  to  co-exist,  and  why  the  person  who  has  acquired 
the  right  of  fishery  should  be  supposed  to  have  lost  the  right  which,  had  been  vested  in 
him,  and  why  the  resignation  should  be  considered  to  work  only  for  the  effect  of  passing 
over  and  destroying  that  right  which  was  effectually  vested  in  the  vassal,  and  which,  if 
the  lord  had  no  right  at  all  (that  is  a  very  singular  part  of  the  tsase),  could  not  well  be 
taken  to  operate  anything  by  way  of  resignation  to  one  who  had  no  interest  in  the  two 
originally.  Because  in  the  argument  uow  used  by  the  appellant  it  is  contended  that 
the  lord  himself  had  no  right  by  superior  title  to  this  fishery  at  all.  Whence  it  would 
seem  a  very  singular  position  to  say  that  by  surrendering  to  one  as  something  to 
which  he  had  a  right  that  to  which  he  had  no  right,  he  destroyed  that  right 
which  he  had  acquired  by  virtue  of  the  operation  of  the  statute,  and  that  being  so 
destroyed,  the  title  thus  conferred  upon  him  was  entirely  extinguished,  and  that  the 
effect  of  the  resignation  was  not  really  to  pass  anything  at  all  to  the  lord,  because  the  lord 
had  no  interest  in  the  matter  resigned,  but  the  effect  was  simply  to  destroy  that  which 
he  had  not  the  slightest  intention  to  destroy,  but  which  it  was  his  intention  to 
confirm.  I  am  happy  to  find  that  it  seems  to  be  conformable  to  Scottish  law  that  con- 
solidation has  not  this  effect,  which  according  to  English  law  it  would  have  had  in 
the  case  of  the  merger  of  a  lease  or  anything  of  that  kind.  The  efiect  simply  is,  that 
the  two  things  are  consolidated,  and  that  the  thing  held  by  one  title  is  not  lost  and 
destroyed  because  this  consolidation  has  taken  place.  If  this  argument  had  been 
successful,  no  doubt  there  would  have  been  considerable  reason  for  saying  that 
subsequently  to  1784,  in  regard  to  the  titles  made  out,  there  had  not  been  forty  years' 
user, — that  is,  if  you  suppose  a  new  title  altogether  to  start  from  1784.  Although 
there  had  been  continued  grants  of  fishery  from  that  time,  those  grants  had  not  been 
feudalised  so  as  to  enable  you  to  attach  forty  years'  possession  to  the  rights  feudalised. 

My  Lords,  for  the  reasons  I  have  stated,  it  appears  to  me  that  the  restrictions  did 
not  affect  the  rights  conveyed  to  Mr.  Hunter,  and  subsequently  to  the  respondents  in 
the  present  appeal ;  and  that  therefore  the  finding  of  tjie  Lord  Ordinary,  which  was 
affirmed  by  the  Court  below,  is  correct. 

Now,  as  regards  the  river,  there  really  seems  to  be  no  reason  on  the  facts  of  the  case 
(for  this  wholly  turns  upon  the  facts),  for  finding  fault  with  the  conclusions  which  have 
been  come  to  in  the  Court  below.    The  facts  of  the  case  seem  to  be  simply  these — that 
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there  is  a  very  considerable  mass,  as  it  appears  to  me,  of  mnd  and  shingle  in  this  great 
estuary  (for  such  this  portion  of  the  river  may  be  described  to  be),  and  that  this 
mass  is  of  a  slowly  shifting  character.  It  appears  during  a  considerable  number  of 
years  to  have  shifted  (as  far  as  the  evidence  has  gone)  somewhere  nearly  a 
mile  down  from  one  part  of  the  river  to  [152]  t^nother.  In  its  shifting  progress 
it  has  now  arrived  opposite  the  southern  bank  of  the  appellant,  and  opposite  the 
northern  bank  of  the  respondents.  And  it  having  so  arrived  there,  the  question 
is  whether  this  shifting  bank  has  so  far  acquired  the  form  of  solid  land  as  to  be 
regarded  as  being  attached  to  the  southern  bank,  and  as  in  effect  forming  part  of  the 
Eoathem  bank,  with  only  an  intervening  channel,  which  ia  not  to  be  considered  any 
longer  as  forming  part  of  the  channel  or  bed  of  the  river,  but  only  as  a  streamlet 
diverging  from  the  river,  which  is  to  be  disregarded  in  the  determination  of  any 
question  as  to  the  medium  jUum^  so  that  the  medium  filum  will  no  longer  take  account 
ofithis  streamlet  at  all,  but  the  measurement  will  take  place  from  the  northern  side  of 
the  shifting  bank,  and  go  to  the  northern  side  of  the  river  held  by  the  respondents. 

What  is  the  evidence  upon  this?    It  appears  that  at  low-water  there  is  usiuUy 

water  between  the  shifing  bank  and  the  main  bank  on  the  southern  side.     That  water 

vi  said  to  be  some  ten  or  eleven  inches  only  in  depth,  and  there  may  be  extreme  cases 

of  low  tides  in  which  persons  may  pass  nearly  dry-shod  from  one  shore  to  the  other. 

But  at  high-water  vessels  still  navigate  this  cluuinel,  and  pass  over  the  shallowest 

portion  of  it — that  is  to  say,  the  western  portion — and  at  all  times  the  fishery  goes  on, 

80  that  tlie  appellant  has  the  advantage  of  fishing  in  this  channel  as  much  as  if  it  was  a 

portion  of  the  river,  and  in  that  respect  he  can  and  does  use  it  as  a  portion  of  the 

river.     One  cannot  tell  what  changes  providential  arrangement  of  storms  and  a  variety 

of  other  causes  may  ultimately  operate  with  reference  to  this  bank,  but  the  decree  seems 

to  be  confined  to  the  existing  state  of  circumstances ;  and  it  appears  to  me  that  that 

which  is  used  for  navigation  in  some  states  of  the  tide,  and  which  is  used  or  can  be  used 

at  all  times  of  tide  for  the  purpose  of  fishing,  is  sufficiently  a  portion  of  the  bed  of 

the  river  to  say  that  the  miedium  filum  is  not  reached  until  you  have  reached  that 

medium  JQum  by  measuring  from  the  southern  bank,  including  this  particular  portion 

or  branch  as  being  a  part  of  the  river  Tay.     That,  I  apprehend,  is  all  that  is  stated. 

It  18  a  very  different  case  from  the  case  of  Wedderburn  v,  Patterson,'*  which  has  been 

cited,  and  where  all  that  was  intended  to  be  said  by  the  learned  Judge  was  that  he 

should  have  had  no  difficulty  in  dealii^  with  the  case  if  it  had  been  a  eul  de  sac,  or  if 

it  had  been  a  small  driblet  or  streamlet  which  could  not  be  regarded  as  any  part  of  the 

river  in  question.     No  such  case  appears  to  me  to  arise  here,  and  it  is  impossible  to 

predicate,  at  present  at  all  events,  that  this  portion  of  the  water  which  runs  between  the 

shifting  bank  and  the  southern  bank  ia  not  a  portion  of  the  river  Tay.     How  can  it  be  said 

that  \s  not  a  portion  of  it  when  it  is  used  for  navigation  and  for  fishing  f    Under  these  oir- 

cumstances  the  question  of  fact  appears  to  be  with  the  respondents,  as  well  as  the  question 

of  law,  and  the  only  result  which  I  can  oome  to  is,  that  the  appeal  must  be  dismissed,  with 

costs. 

Lord  Chjelmbfobd. — My  Lords,  two  questions  have  been  argued  by  the  counsel  for 
the  appellant — a  question  of  law,  and  a  question  of  fact.  The  question  of  law  is, 
whether  the  respondents,  in  virtue  of  their  titles,  have  any  right  to  salmon-fishings  ex 
ddveno  their  lands  of  Seaside.  That  of  fact,  whether,  assuming  that  the  parties  have* 
each  a  right  of  salmon-fishing  ex  advereo  their  lands  ad  medium  filum  ciqucs,  in  ascer- 
\unmg  ^e  limits  of  their  respective  rights  the  part  of  the  river  south  of  a  bank  called 
"£ppie's  Taes"  bank  is  to  be  taken  from  the  stream  as  no  longer  a  part  of  it,  but  an 
accretion  to  the  appellant's  lands. 

With  respect  to  the  question  of  the  respondents'  title  to  salmon  -  fishing,  I  cannot 
understand  how  it  was  allowed  to  be  raised.  The  appellant  claimed  a  right  of  fishing 
south  of  the  medium  filum.  It  was  quite  immaterial  to  that  right  whether  or  not  the 
respondents  have  a  right  of  fishing  north  of  that  line,  except  that  if  it  could  be  shewn 
•  that  the  respondents  had  no  right  of  fishing  at  all,  they  could  not  have  a  right  of 
fishuig  south  of  the  medim  filum ;  and,  if  I  rightly  understand  the  general  effect  of  the 
pleadings,  the  respondents'  right  does  not  appear  to  be  properly  brought  into  question  by 
Ukem. 

In  the  summons  of  declarator  the  appellant  seeks  to  have  it   "found  and  de- 

*  Ante,  vol.  ii.  902, 
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[153]^^^^^^  that  the  defenders  and  their  successors  in  the  lands  and  estate  of  Seaside  have 
no  right  or  title  to  fish  for  salmon  or  other  fish  to  the  south  of  the  centre  of  the  stream  of 
the  said  river,  and,  in  particular,  from  or  upon  any  part  of  the  said  hank."  And  in 
his  pleas  in  law  the  appellant  sajs, — "  The  defenders  have  no  right  or  title  to  fish  for 
salmon  or  other  fish  from  or  upon  any  part  of  the  said  hank." 

Now,  I  understand  hy  the  terms  of  the  summons,  and  also  hy  those  of  the  plea  in 
law,  that  the  general  right  of  the  respondents  to  the  fishing  is  not  denied,  hut  merely 
their  right  to  fish  on  the  southern  side  of  the  medium  filum.  It  is  true  that  in  the 
respondents'  statement  of  facts  they  set  out  a  statement  of  their  title  to  the  fishings,  and 
the  appellant  "denies  that,  in  virtue  of  said  titles,  the  defenders  have  any  right  to 
salmon-fishings."  But  I  should  have  thought  this  would  he  insufficient  to  put  the 
respondents'  title  in  issue,  as  hy  the  Scotch  Judicature  Act,  6  Geo.  IV.  cap.  120,  section 
11,  "the  pleas  stated  on  the  record,  and  authenticated  hy  the  signature  of  the  Lord 
Ordinary,  shall  be  held  as  the  sole  grounds  of  action  or  of  defence  in  point  of  law,  and 
to  which  the  future  arguments  of  the  parties  shall  be  confined  " ;  nor  can  I  think  that 
the  argument  of  the  appellant  as  to  the  effect  of  the  consolidation  of  the  dominium  utiU 
and  the  dominium  directum  could  have  been  addressed  to  the  Court  of  Session,  or,  at 
all  events,  have  been  strongly  dwelt  upon,  or  it  could  not  have  failed  to  be  noticed, 
particularly  by  Lord  Curriehill.  I  must  therefore  conclude  this  question  (if  it  could  be 
raised  at  all)  in  the  words  of  that  learned  Judge,  "  that  the  respondents  have  produced 
a  title  which  conveys  to  them  a  right  of  salmon-fishing,  which  has  been  fo^owed  by 
possession." 

With  respect  to  the  question,  whether  "  Eppie's  Taes  "  bank  is  a  formation  of  such  a 
character  as  to  take  out  of  the  river  all  that  part  of  it  which  lies  between  the  southern 
side  of  the  bank  and  the  appellant's  lands  of  Balmbreich,  so  as  to  throw  the  m/ediutn 
filum  much  more  to  the  north  than  it  would  be  if  the  bank  were  taken  to  be  a  portion 
of  the  bed  of  the  river,  I  am  satisfied  that  the  evidence  warrants  the  opinion  of  the 
Lord  Ordinary,  who  says  that  the  bank  cannot  "  be  dealt  with  as  if  it  were  an  island  in 
the  bed  of  the  stream  capable  of  permanent  occupation  by  either  party,  or  as  now  truly 
a  part  of  the  southern  bank  or  shore,  as  maintained  for  the  pursuer,  but  that  it  must  be 
regarded  truly  as  a  temporary  obstruction  in  that  bed,  and  that  in  consequence  the 
rights  of  the  pursuer  and  defenders  must  be  regulated  in  respect  of  the  mode  of  fishing 
from  it,  so  as  most  clearly  to  preserve  to  them  their  common  law  right  to  fish 
respectively  to  the  medium  filum  of  the  stream." 

But  it  appears  to  me  that  the  description  given  by  the  appellant  himself  of  the  effect 
of  the  bank  upon  the  river  concludes  the  question  against  him.  He  says  in  his  sixth 
condescendence, — "  The  stream  of  the  river,  on  reaching  the  said  bank,  divides  itself 
into  two  channels — one  of  which  flows  on  the  north  side  and  the  other  on  the  south  side 
of  the  bank,  uniting  again  into  one  stream  at  the  teil  or  lowest  part  of  the  bank."  Thu« 
appears  to  me  to  bring  the  case  within  that  of  Wedderburn  v,  Paterson,  in  which  it  was 
held  that  a  sandbank  having  been  found  in  a  tidal  river,  which  at  low-water  divided  the  river 
into  two  streams  (in  that  case  into  equal  streams),  a  line  drawn  down  the  middle  of  the 
river  at  low-water,  taking  the  two  channels  together,  was  to  be  regarded  as  the  limits  of 
their  respective  rights. 

Upon  these  short  grounds  I  think  the  interlocutors  ought  to  be  affirmed. 

Lord  Wsstbubt. — My  Lords,  I  might  well  leave  this  case  with  the  observations 
which  have  been  made  upon  it ;  but  we  were  told  so  confidently  by  one  of  the  learned 
counsel  at  the  bar  that  we  were  utterly  mistaken  in  our  opinion  with  regard  to  the 
Scoteh  law,  that  it  may  be  well  to  enter  into  that  matter  a  little  more  at  length.  The 
argument  upon  the  point  of  Scoteh  law  was  this — it  was  said,  and  said  rightly,  that 
possession  must  be  applied  to  the  title,  and  that  the  only  title  that  here  existed  was 
destroyed.  Now,  all  that  proceeded  on  a  misapplication  to  Scoteh  law  of  an  £nglish 
notion.  It  was  considered  that  when  an  instrument  of  resignation  was  executed  the 
resignation  had  the  effect  of  merging  and  destroying  the  thing  resigned,  and  that  it  had 
no  longer  any  con-[164]"tiiiu®<i  existence.  And  some  book  was  referred  to — a  work  of 
some  learning,  Mr.  Boss's  I^ectures — in  which,  probably  not  thoroughly  understanding 
the  English  doctrine  of  merger,  he  compared  a  resignation  to  merger  under  the  English 
law.  Now,  the  difference  between  the  two  things  is  simply  this :  A  thing  surrendered 
by  English  law,  so  as  to  produce  a  merger,  is  lost  and  destroyed.  A  thing  resigned  in 
Scoteh  law  ad  perpetuam  remanentiam,  if  it  be  a  subject  in  which  the  dominium  utHe 
has  been  granted,  is  restored  to  the  superior^     It  is  again  conjoined  to  the  thing  from 
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which  it  was  taken,  as  an  integral  part  thereof,  to  remain  conjoined  with  it  for  ever* 
In  English  law,  if  a  freeholder  has  granted  a  lease  retaining  the  reversion,  or  if  he  sells 
and  conveys  the  reversion  to  another,  and  then  the  lessee  or  the  assignee  of  the  term 
surrenders  it,  the  term  is  lost,  and  the  reversion  becomes  the  estate  in  possession.  But  if 
\,\ie  dominium  tttUe  in  a  particular  subject  has  been  granted  by  the  superior,  and  then  there 
is  &  resignation  of  the  thing  granted,  the  resignation,  as  I  have  already  observed,  is 
lestitution,  not  for  the  purpose  of  destruction,  but  for  the  purpose  of  enjoyment. 

Now,  all  this  is  abundantly  well  known  to  those  who  are  familiar  with  Scotch  law, 
and  it  is  evidenced  by  the  very  language  of  the  instrument  of  resignation  ad  remanen- 
titan  as  set  out  in  the  appellant's  case.  The  resignation  is  made  in  these  words, — "  In 
the  hands  of  the  said  James  Hunter,  immediate  lawful  superior  thereof,  in  favour  of 
himself,  his  heirs,  successors,  and  assignees,  ad  perpetuam  remanentiam,  to  the  effect  the 
right  of  property  thereof  may  return,  and'  be  conjoined,  consolidated,  annexed,  and 
incorporated  with  the  right  of  superiority  of  the  same,  standing  and  established  in  his 
person  in  all  time  coming,  and  be  peaceably  brooked,  enjoyed,  and  possessed  by  him  and 
his  foresaids" 

The  grant  of  this  right  of  salmon-fishing  was  originally  made  to  a  person  of  the  name 
of  Duncan  by  Lord  Errol  in  1703,  and  transmitted  by  Duncan  probably  to  his  son,  of 
the  same  name,  who  in  the  year  1783  sold  and  conveyed  this  right  to  James  Hunter, 
the  person  who,  having  acquired  the  superiority,  made  a  grant  to  the  intent  that  there 
should  be  a  resignation  made  in  his  own  favour  as  superior,  for  the  purpose  of  making 
the  superiority  perfect  by  annexing  to  it  the  right  of  salmon-fishing,  which  had  been 
the  subject  of  the  anterior  grant.  The  charter  of  confirmation  by  James  Hunter  in 
favour  of  himself  is  dated  the  7th  of  June  1784.  It  proceeds  on  a  narrative  of  a  dis- 
position dated  the  16th  of  May  1683,  "made  and  granted  by  Alexander  Duncombe  of 
Bundle,  whereby  he  sold,  analzied,  and  disponed"  to  him  the  subject  of  the  grants 
which  was  then  the  subject  of  the  resignation  in  the  document  I  have  previously  read. 

Now,  all  this  was  well  understood  in  the  Ck)urt  below,  and  the  point  was  not  even 
taken.  It  was  not  for  a  moment  suggested.  If  the  point  had  been  capable  of  being 
taken,  it  no  doubt  would  have  occurred  to  Lord  Curriehill  and  to  the  other  Judges,  and 
it  would  have  occurred  to  the  parties  themselves.  But  it  was  not  taken ;  and,  accord- 
ingly, Lord  Curriehill  in  his  judgment  says  distinctly,  first,  that  as  a  matter  of  course 
the  parties  have  shown  a  right  of  salmon-fishing  on  either  side.  The  language  of  the 
jnd^ent  is  so  distinct  upon  the  point  that  I  will  read  it,  although  it  was  referred  to  by 
mj  noble  and  learned  friend.  He  says — "  The  defenders  are  owners  of  lands  on  the 
north  shore  of  the  estuary,  opposite  part  of  Balmbreich ;  and  they  also  claim  a  right  to 
aahnon-fishings  in  the  river  ex  adverso  of  the  lands  of  Balmbreich  from  the  north  shore 
od  medium  Jilum.  They  also  have  produced  a  title  which  conveys  to  them  a  right  of 
sahnon-fishing,  which  has  been  followed  by  possession." 

Well,  my  Lords,  that  being  the  state  of  the  case,  it  passed  with  the  grant  of  the 
superiority  which  was  subsequently  made,  followed  by  possession.  The  only  title  they 
produced  was  the  grant  of  that  superiority  by  Hunter,  after  Hunter  had  consolidated 
viUi  it  the  right  of  salmon-fishing  which  had  been  previously  granted  to  Duncan,  and 
vas  then  held  as  part  of  the  dominium  utile  belonging  to  the  dominium  directum  of  that 
mperiority.  That  being  the  state  of  the  case,  there  can  be  no  doubt  that  the  principal 
ugnment  of  the  appellant  fails  altogether  in  point  of  law. 

The  question  that  then  arises  is  one  of  very  great  difficulty  because  of  its  great 
QOTelty.  If  the  appellant  had  been  in  a  condition  to  prove  that  this  bank,  which 
appears  for  years  to  have  been  shifting  its  locality,  had  for  a  consider-[155]'ft^l^  period 
^  time  been  so  annexed  to  his  bank  of  the  river  as  to  become  a  permanent  accretion  or 
a  constant  fixture  thereto,  and  thereby  to  have  diminished  permanently  the  width  of 
ihe  alveut  of  the  river,  then  I  should  have  been  of  opinion  that  the  appellant  had  a 
n^t  to  have  the  cUveus  of  the  river  measured  from  the  north  side  of  this  permanent 
Keretion,  and  consequently,  that  he  would  have  been  right  in  his  contention.  But  the 
facts  do  not  amount  to  any  such  case.  They  only  amount  to  this — that  the  bank  has 
shifted,  and  that  now  it  is  in  closer  proximity  than  it  was  formerly  to  the  bank  of  the 
appellant,  and  is  between  the  north  aspect  of  that  bank  and  the  medium  JUum  of  the 
f^^em  of  the  river.  Well,  then,  what  is  the  position  of  the  bank  ?  It  is  not  even 
avened  by  the  appellant  to  have  become  permanently  annexed  to  his  shore.  It  is 
averred  only  that  it  lies  opposite  ;  and  that  there  is  a  channel  between  it  and  the  bank 
<rf  the  apfpelU^t ;  ^^4  that  thrqu^h  that  channel,  evei^  at  low- water,  the  water  of  the 
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river  runs,  and  at  high-water  the  bank  altogether  disappears,  and  the  depth  of  water 
over  the  bank  is  sufficient  for  the  passage  of  boats,  and  also  for  the  exercise  of  fishing* 
Also  the  right  of  fishing  is  prosecuted  by  the  appellant  at  low> water  in  the  channel 
between  the  innermost  side  of  the  floating  bank  and  the  shore  of  the  appellant. 

On  these  grounds,  it  is  impossible  to  affirm  that  the  shifting  bank  has  become  a 
permanent  accretion,  and  it  is  impossible  to  bring  it  within  the  case  that  was  supposfied 
by  the  learned  Judge  in  Wedderburn  v,  Paterson,  where  he  puts  the  possible  case  of  a 
bank  adhering  at  one  extremity  to  the  shore  of  a  proprietor's  fishing  place,  and  fixing 
itself  in  such  a  manner  as  to  constitute  between  its  inner  side  and  the  old  shore  of  the 
river  a  sort  of  gully  or  cul  de  sac,  through  which  the  water  would  not  flow.  And  then 
he  says,  if  by  possibility  such  a  case  could  occur,  the  result  would  be  that  for  all  practical 
and  useful  purposes  so  much  of  the  former  cUveua  of  the  river  would  be  annihilated ; 
and  the  proprietor  of  that  particular  part  of  the  river  mi^t  be  entitled  to  have,  as  it 
were,  a  new  measurement  of  the  alveus  of  the  river.  Without  discussing  that,  which 
is  nothing  in  the  world  more  than  a  species  of  (Mier  dictum  of  the  learned  Judge,  and 
without  giving  any  opinion  on  that  point,  which  is  wholly  new  as  far  as  I  am  aware, 
and  wholly  unsupported  by  any  other  decision,  it  is  sufficient  to  say  that  the  facts  of 
this  case  do  not  bring  it  into  anything  like  the  condition  which  is  supposed  in  the  diduni 
I  have  alluded  to. 

On  the  whole,  therefore,  although  it  is  probable  that  from  time  to  time  a  great 
advantage  is  gained  by  the  respondents,  and  some  prejudice  sustained  by  the  appellant, 
it  is  impossible  to  make  the  temporary  state  of  things  which  we  now  find  to  exist  the 
grounds  on  which  to  found  an  adjudication,  for  what  es^ists  to-day  may  be  altored  by 
the  next  winter  flood  in  the  Tay  river ;  and  the  bank  may  be  altogether  swept  away  or 
removed  to  another  locality.  On  these  grounds,  my  Lords,  both  of  law  and  of  fact^  I 
concur  in  the  advice  which  has  been  given  to  your  Lordships  to  dismiss  this  appeal 

Lord  Golonsat. — My  Lords,  I  am  of  the  same  opinion.  In  the  first  place,  as  to 
the  question  of  law  that  has  been  raised,  I  think  that  it  is  a  very  ingenious  puzzle  that 
has  been  thrown  into  the  case,  but  I  do  not  think  that  it  ought  to  affect  the  judgment 
of  the  House.  I  think  the  general  principle  of  consolidation  and  the  meaning  of 
resignation  are  substantially  what  was  steted  by  my  noble  and  learned  friend  who  spoke 
last*  And  I  am  not  surprised  that  I  do  not  find  upon  the  record  here,  either  in  the 
statements  of  the  case  or  in  the  pleas,  anything  in  the  nature  of  the  case  which  has 
been  argued  upon  that  point  It  was  said  that  there  was  an  argument  to  that  effect  in 
the  Court  below,  and  that  that  appears  from  an  admission  in  the  case  of  the  respondente. 
But  the  admission  in  the  case  for  the  respondents  has  reference  to  a  different  a^ument. 
The  argument  stoted  in  the  case  for  the  respondents  put  forward  in  the  Ck)urt  below 
was  this — that  by  the  resignaticm  of  the  fiidiings  "  James  Hunter  "  (the  respondent) 
"  had  lost  the  right  to  them  altogether,  because  it  was  said  there  could  be  no  effectual 
consolidation,  seeing  that  ex  facie  of  his  titles  James  Hunter  was  not  superior  in  the 
salmon-fishings."  Now,  the  argument  mainteined  here  was  that  he  lost  his  right  to  the 
fishing  because  of  the  resignation.  I  do  not  under-[156}^tand  how  that  well  could  be. 
I  do  not  see*  how  consolidatiori  could  lose  to  him  the  right  of  fishing  which  he  had 
acquired.  I  think  it  would  be  a  very  extraordinary  doctrine  to  hold  that  by  resigning 
that  right  in  his  own  favour  he  had  loet  it,  unless  there  had  been  a  new  infeftment  or 
feudalising.  I  do  not  think  that  that  is  a  sound  doctrine.  Then,  again,  it  has  been 
said  that  he  had  not  the  right  of  superiority.  If  that  were  so,  I  do  not  see  how  it  can 
be  said  that  he  could  effectually  resign  into  his  own  hands,  or  that  there  was  any 
resignation  at  all. 

On  the  other  part  of  the  case — the  question  of  fact — certeinly,  it  is  very  important 
to  attend  to  the  particular  circuraatence  of  the  case,  for  it  involves  a  good  deal  of  novelty. 
At  the  same  time,  I  think  there  is  a  principle  for  the  solution  of  it.  The  general 
doctrine  and  rule  of  law  is  that  each  party  is  entitled  to  fish  to  the  centre  of  the  stream. 
Then  let  us  see  what  is  the  effect  of  anything  that  arises  in  the  cUvem  which  is  incon 
venient  to  a  party  whose  fishing  is  on  the  southern  side  of  the  centre  of  the  stream. 
Now,  supposing  that  this  had  been  a  smaller  bank  than  it  is,  and  that  it  had  not 
approached  so  near  at  ite  western  end  to  the  property  of  the  appellant,  and  that  it  hcui 
been  a  mere  bank  arising  in  his  portion  of  the  stream,  which  made  it  inconvenient  for 
fishing  so  near  the  medium  JUum,  because  he  could  not  cast  his  net  between  the  shore 
and  the  bank,  is  that  a  reason  why  the  other  party  should  be  prevented  from  having 
l^is  right  substentially  as  it  was  found)     Cle^^rly  not.     The  only  thing  tha^  coali} 
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depdve  him  of  the  application  of  the  ordinary  rule  as  to  what  is  to  constitute  the 
medium  filum  would  be  what  my  noble  and  learned  friend  who  spoke  last  alluded  to, 
and  what  was  alluded  to  in  the  case  of  Wedderbum  v.  Paterson,  namely,  that  there 
had  been  something  attached  to  the  soil — some  extension  of  the  proper  shore  on  the 
southern  side — that  would  have  made  it  the  point  from  which  you  were  to  measure  the 
centre  of  the  river.  Therefore  I  think  that  here,  so  long  as  the  bank  is  in  the  position 
in  which  it  is  admitted  by  the  parties  to  be,  we  cannot  alter  the  termini  from  which  we 
are  to  measure  where  the  medium  fiUtm  is.  I  am  glad  to  observe,  at  the  same  time, 
that  while  matters  stand  in  this  position,  it  does  not  appear  that  the  fishings  of  the 
appellant  have  been  damaged  by  it.  On  the  contrary,  so  far  at  the  evidence  goes,  it 
appears  that  the  effect  of  it  has  been  rather  to  deepen  the  water  on  his,  the  southern 
side  of  the  stream,  and  to  give  him  a  greater  amount  of  fishing  than  he  had  before. 
However,  that  is  his  good  fortune.  I  think  the  judgment  oi  the  Court  below  ought  to 
be  afiirmed. 

Interlocutors  afi^rmed,  and  appeal  dismissed,  with  costs. 
Loch  &  Maclaurin,  Westminster — H.  G.  &  S.  Dickson,  W.S. — Stibbakd  &  Beck, 

London— T.  &  R.  B.  Rankrn,  W.S. 


Na  16.  VIIL  Macpherson  H.L.  166.     30  June  1870.     House  of  Lords.— 

Lord  Chancellor  (Hatherley) ;  Lord  Chelmsford ;  Lord  Westbury ;  Lord  Colonsay. 

The  City  of  Glasgow  Union  Railway  Company  (Pursuers),  Appellants. 

— Sir  R  Palmer,  Q.C. — Lloyd,  Q.a 
£0BERT  Hunter,  Respondent. — Lord- Adv.  Young — Mellish,  Q,C,' — Macdonald. 

Railway — Compensation — LarndB  Clauses  (Sooiland)  Aet^  lSi5^^BedacUion, — In  fixing 
the  amount  of  compensation  to  be  paid  by  a  railway  company  for  ground  taken  by  the 
compcmy  under  the  Lands  Clauses  Act,  the  jury  returned  a  verdict  feiding  the  proprietor 
entitled  to  J&1270  as  the  ralue  of  the  subjecte,  and  to  10  per  oent.  thereon  for  the  com- 
pulsory purchase,  less  the  value  of  the  feu-duty.  The  verdict  having  been  challenged, 
on  the  ground  that  its  terms  ^ewed  the  intention  of  the  jury  to  have  been  to  give  10 
percent,  en  the  value  of  the  owner's  interest  in  the  subjects,  and  that  it  was  inconsistent 
witiii  iteelf,  inasmuch  as  it  gave  10  per  cent  on  the  gross  value  of  the  subjects,  without 
dedoettng  the  value  of  the  feu-duty,  held  (diss.  Lord  Chancellor  and  Lord  Chelmsford), 
in  affirming  judgment  of  the  Court  of  Session,  that  the  verdict  was  unobjectionable, 
there  being  no  reason  why  the  jury  should  not  fix  the  sum  payable  for  the  compulsory 
sale  at  a  percentage  on  the  gross  value  of  the  subjects. 

[157]  Batkoay — Lands  Glauses  {Scotland)  Act,  1845. — ^A  proprietor,  from  whom  a 
portion  of  his  land  has  been  taken  by  a  railway  company  under  the  Lands  Cbuses 
Acty  is  not  entitled  to  compensation  for  damage  ansing  from  the  railway  lor  which 
he  would  not  have  been  entitled  to  compensation  at  common  law. 

RaUicay — Lands  Clauses  {Scotland)  Acty  1846. — Section  48  of  the  above  Act  directs  a 
juiy,  in  fixing  the  compensation  to  be  paid  for  lands  taken  by  a  railway  company,  to 
deliver  their  verdict  ''separately  for  the  sum  of  m<»iey  to  be  paid  for  the  purchase  of 
the  lands  required  for  the  works,  .  .  .  and  for  the  siun  of  money  to  be  paid  by  way 
of  compensation  for  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands, 
by  reason  of  severing  the  lands  taken  from  the  other  lands  of  such  owner,  or  other- 
wise imiuiiousiy  affecting  such  lands,  by  the  exercise  of  the  powers  of  this  or  the 
flpedel  Act.''  A  jury,  in  fixing  the  comipensation  to  be  paid  to  a  proprietor  for  a 
portkiB  ef  his  land  taken  by  a  railway  company,  returned  a  verdict  finding  the 
proprietor  entitled,  in  addition  to  com,pensation  for  the  ground  taken,  to  a  sum  for 
damage  to  the  pcophetor's  ''  remaining  property  caused  by  the  noise  of  trains,  railway 
Imdge  across  the  street^  smoke,  and  general  nuisance  and  detenoratien  of  the  tenement 
!iext  the  railway."  Hdd.  {rev,  judgment  of  die  Court  of  Session)  that  the  verdict 
vs8  wrong,  in  so  far  as  it  awarded  compensation  for  damage  not  arising  directly  from 
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the  execution  of  the  railway  works,  but  from  the  contemplated  working  of  the 
railway. 

(In  the  Court  of  Session,  Jan.  22,  1869,  ante,  vol.  vii.  p.  408.) 

Robert  Hunter  was  proprietor  of  ground  in  Glasgow,  part  of  which  fronted  Egliiiton 
Street,  and  on  which  there  wa6  a  tenement  of  houses  and  shops,  and  part  lay  to  the 
back  of  the  former.  The  City  of  Glasgow  Union  Railway  Company  required  a  portion 
of  the  back  part  of  the  property  for  the  purposes  of  their  undertaking,  and  served  the 
usual  statutory  notice  on  Mr.  Hunter,  and  they  also  constructed  a  bridge  across  Eglinton 
Street,  close  to  the  defender's  front  tenement.  The  question  of  compensation  was  tried 
before  the  Sheriff  and  a  jury,  in  terms  of  the  Lands  Glauses  Consolidation  (Scotland) 
Act,  1845. 

The  jury  returned  this  verdict : — "  The  jury  unanimously  find  the  pursuer  entitled 
to  the  following  sums,  viz. : — 

For  the  property  to  be  taken     .....  £1205     4     0 
For  old  materials  thereon  .  .  .  .         65     0     0 


For  the  compulsory  purchase  thereof,  at  10  per  cent.     . 


Less  value  of  the  feu-duty,  at  twenty  years'  purchase    . 


£1270 

4 

0 

127 

0 

0 

£1397 

4 

0 

639 

0 

0 

£758     4    0 


For  damage  to  the  pursuer's  remaining  property,  caused  by  noise 
of  trains,  railway  bridge  across  the  street,  smoke,  and  general 
nuisance  and  deterioration  of  the  tenement  next  the  railway       392     0    0 

£1150     4     0 

tn  all,  one  thousand  one  hundred  and  fifty  pounds  four  shillings  sterling;  but  the  jury 
find  no  damage  done  to  the  pursuer's  gable  next  the  railway." 

The  Sheriff  pronounced  decree  conform. 

The  railway  company  then  brought  a  reduction  of  the  verdict  and  judgment,  alleging 
— (Gond.  10)  "  The  said  verdict  was  ultra  vires  of  the  jury,  inept,  and  null,  in  so  far 
as  (1st),  the  jury  awarded  to  the  defender,  in  addition  to  the  price  of  the  subjects  taken 
as  for  the  compulsory  pur-[158]-cha8e  thereof,  a  sum  of  10  ^t  cent,  upon  the  value  of 
the  feu-duty  with  which  the  subjects  were  burdened.  The  value  of  said  property  was 
£639.  This  feu-duty  did  not  belong  to  the  defender,  but  to  the  superior  of  the  said 
property,  and  was  a  burden  upon  the  defender's  interest  therein.  The  said  verdict  was 
further  tdtra  vires  of  the  jury,  in  so  far  as  (2d),  the  jury  awarded  to  the  defender  com- 
pensation in  name  of  damage  to  the  defender's  remaining  property,  caused  by  noise  of 
trains,  railway  bridge  across  the  street,  smoke,  and  general  nuisance  and  deterioration 
of  the  tenement  next  the  railway.  The  jury  had  no  power,  under  the  Act  of  Parliament 
under  which  the  inquiry  took  place,  to  give  damages  on  any  such  grounds.  And  the 
judgment  of  the  Sheriff  decerning  against  the  pursuers  for  the  foresaid  damages,  and  for 
the  10  per  cent,  upon  the  value  of  the  feu-duty  above  mentioned,  was  also  tdtra  vires, 
inept,  and  null.'' 

By  section  19  of  the  Lands  Clauses  Act  it  is  provided,  that  if  the  parties  fail  to 
agree  as  to  the  amount  of  compensation  to  be  paid  by  the  promoters  of  the  undertaking 
"  for  the  interest  in  such  lands  belonging  to  such  party,  ...  or  for  any  damage  that 
may  be  sustained  by  him  by  reason  of  the  execution  of  the  works,"  the  amount  of  com- 
pensation should  be  settled  as  therein  provided.  By  section  48,  the  jury  are  directed 
to  "  deliver  their  verdict  by  a  majority  of  their  number  separately  for  the  sum  of  money 
to  be  paid  for  the  purchase  of  the  lands  required  for  the  works,  .  .  .  and  for  the  sum 
of  money  to  be  paid  by  way  of  compensation  for  the  damage,  if  any,  to  be  sustained  by 
the  owner  of  the  lands,  by  reason  of  severing  of  the  lands  taken  from  the  other  lands  of 
such  owner,  or  otherwise  injuriously  affecting  such  lands  by  the  exercise  of  the  powers 
of  this  or  the  special  Act." 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  verdict  sought 
to  be  reduced  was  tdtra  vires  and  inept,  in  so  far  as  it  awarded  to  the  defender  a  rate  of 
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compulsory  purchase  at  10  per  cent,  upon  the  value  of  the  feu-duty  with  which  the 
subjects  in  question  were  hurdened,  and  which  feu-duty  did  not  helong  to  the  defender : 
Therefore  sustains  the  reasons  of  reduction  to  the  extent  of  the  sum  of  £63,  18s.,  heing 
the  amount  of  the  said  percentage ;  and  to  that  extent  reduces  and  declares  in  terms  of 
the  conclusions  of  the  smnmons  ;  and  finds  that  the  defender  is  not  entitled  to  enforce 
the  said  verdict,  and  interlocutor  following  thereupon,  except  under  deduction  of  the 
said  sum  of  £63,  18s. :  Quoad  ultra  repels  the  reasons  of  reduction ;  assoilzies  the 
defender  from  the  conclusions  of  the  action,  and  decerns  :  Finds  the  defender  entitled 
to  expenses,  subject  to  modification,"  &c. 

Both  parties  reclaimed. 

The  First  Division  pronounced  the  following  interlocutor : — "  Refuse  the  reclaimiilg 
note  for  the  pursuers,  No.  92  of  process ;  but  on  the  reclaiming  note  for  the  defender, 
recall  the  interlocutor  of  the  Lord  Ordinary  submitted  to  review :  Repel  the  reasons  of 
reductions ;  assoilzie  the  defender  from  the  conclusions  of  the  summons,  and  decern : 
Find  the  defender  entitled  to  expenses,"  &c 

The  pursuers  appealed. 

Lord  Chancellor. — My  Lords,  in  this  case  the  appellants  were  pursuers  in  an 
action  of  reduction  with  reference  to  a  verdict  given  by  a  jury,  who  assessed  the  amoiuit 
of  compensation  to  be  paid  for  certain  property  taken  from  the  defender  in  the  action, 
who  is  the  respondent  in  the  present  appeal,  both  as  to  the  value  of  the  property  itself 
and  as  to  the  amount  of  damage  done  to  the  remaining  property.  The  jury  found  that 
verdict  in  a  very  definite  form,  specifying  the  several  heads  under  which  they  awarded 
compensation ;  and  in  consequence  of  their  having  so  specified  those  heads,  the  question 
arises  upon  two  points  of  [159]  ^^^^  finding, — the  one  with  reference  to  their  finding  a 
zeitam  sum  of  10  per  cent,  upon  the  value  of  the  property  so  taken  compulsorily,  which 
is  said  to  include  10  per  cent,  assessed  upon  a  higher  amount  than  that  of  the  property 
actually  taken,  inasmuch  as  the  10  per  cent,  is  assessed  upon  the  whole  intrinsic  value 
of  the  property  per  «e,  the  property  itself  being  subject  to  a  feu-duty  which  is  afterwards 
deducted,  and  properly  deducted  by  the  jury  from  their  estimate  of  the  compensation. 
The  question  upon  that  part  of  the  case  is  this,  whether  the  jury  have  not  erred  in 
assessing  the  10  per  cent,  upon  the  whole  property  as  it  stood,  including  the  feu-duty, 
and  whether  it  should  not  have  been  assessed  less  the  feu-duty. 

The  second  question  is  one  which  has  of  late  been  frequently  brought  to  the  atten* 
tion  of  the  Courts,  and  has  also  been  the  subject  of  consideration  in  your  Lordships* 
House, — are  the  jury  right  in  assessing  '^  for  damage  to  the  pursuers' "  (the  respondent's 
in  the  present  appeal)  "  remaining  property  caused  by  the  noise  of  trains,  railway  bridge 
across  the  street,  smoke,  and  general  nuisance  and  deterioration  of  the  tenement  next 
the  raUway,  £392  r' 

As  regards  the  first  point  as  to  the  10  per  cent.,  the  case  stands  thus :  The  jury  find 
their  verdict  in  this  form, — "For  the  property  to  be  taken,  £1205."  Now,  in  reality 
the  property  taken  was  not  of  the  value  of  £1205,  as  regards  Mr.  Hunter.  The  whole 
house  and  property  might  be  of  that  value,  but  Mr.  Hunter's  interest  in  it  was  not  of 
that  value,  because  the  jury  afterwards  very  properly  deduct — "less  value  of  the  feu- 
duty,  at  twenty  years'  purchase,  £639."  That  is  deducted  by  the  jury,  as  properly  it 
ahould  be,  from  the  amount  of  the  compensation  to  be  paid  for  the  property  taken,  but 
the  whole  is  done  in  this  form — going  back  to  what  I  first  read — "  for  the  property  to 
be  taken,  £1205,  4s. ;  for  old  materials  thereon,  £65."  The  amount  of  those  two  sums 
added  together  is  £1270,  4s,  Then,  "for  the  compulsory  purchase  thereof"  (that 
would  be  the  whole  property  there  enumerated,  irrespective  of  the  deduction  afterwards 
made  of  feu-duty),  "at  10  per  cent.,  £127 — less  value  of  the  feu-duty,  at  twenty  years* 
purchase,  £639."  So  that  in  truth,  although  the  property  taken  is  property  from  the 
compensation  for  which  is  to  be  deducted  the  feu-duty  at  twenty  years'  purchase,  and 
therefore  I  should  have  thought  that,  in  ordinary  parlance,  the  value  of  the  property 
taken  would  have  been  £1205  minus  £639,  they  do  not  deduct  the  £639 ;  they  take 
the  10  per  cent  for  compukory  purchase  on  the  £1205  plus  the  £65,  and  they  put  it 
down  at  £127. 

I  confess  it  appears  to  me  that,  on  the  face  of  the  verdict,  the  jury  have  shewn  that 
they  have  taken  the  10  per  cent  upon  a  sum  larger  than  that  which,  upon  their  own 
principles,  they  were  bound  to  compute  it  ujwn ;  because  their  own  principles  are,  that 
they  assess  10  per  cent  upon  what  is  compulsorily  purchased.  And  if  they  had  had 
to  assess  the  feu-duty  separately  for  the  owner  of  the  feu-duty,  they  would,  I  suppose, 
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have  done  the  same  thing  in  respect  of  the  compulsory  purchase  of  his  feu-duty,  and 
have  given  him  another  10  per  cent  upon  the  J&639,  whieh  they  found  to  be  the  value 
of  the  feu-duty.  I  therefore  think  that  the  10  per  cent,  was  improperly  assessed,  and 
therefore,  to  the  extent  of  the  10  per  cent  upon  the  £639,  a  deduction  should,  in  my 
judgment,  be  made  in  that  cespect,  as  to  which  particular  I  concur  in  the  opmion  of 
the  Lord  Ordinary,  although  it  was  not  the  opinion  of  the  Court  of  Session.  However, 
as  I  believe,  that  your  Lordships  will  be  found  to  be  equally  divided  upon  this  point, 
the  effect  will  be  that  the  judgment  will  stand  as  delivered  by  the  Court  of  Session, 
and  not  as  delivered  by  the  Lord  Ordinary. 

Then,  as  regards  the  second  point,  with  respect  to  the  amount  allowed  by  the  jury 
for  damage  to  the  respondent's  remaining  property,  that  point  rests  really,  as  it  appears 
to  me,  upon  a  decision,  and  is  completely  covered  by  a  decision.  It  is  not  unimportant 
to  observe,  that  when  the  decision  was  given  in  the  Court  below  upon  this  matter, 
Brand's  case  *  had  not  been  determined  by  your  Lordships.  Brand's  case,  in  fact,  ie 
relied  upon  by  the  learned  Judges  as  an  authority  for  the  view  they  took.  As  the  case 
then  stood,  and  as  that  decision  then  stood,  it  would,  to  some  extent  at  all  events,  be 
an  authority  for  the  position  [160]  taken  up  by  the  learned  Judges.  But  now  I  take 
the  result  of  the  deciflions  in  Ricket's  case  f  and  in  Brand's  case  to  come  to  this : — In 
the  first  place,  no  claim  can  be  made  in  respect  of  a  damage  for  which  the  claimant 
would  not  have  had  an  action  in  case  the  Railway  Act  had  never  been  passed.  If  it 
was  a  damage  in  respect  of  which  he  might  have  claimed  in  an  action  of  hifi  own 
individually,  and  not  a  case  in  which  he  could  have  interfered  only  by  way  of  indict- 
ment in  order  to  prevent  a  nuisance,  then  he  is  not  entitled  under  the  clauses  in  the 
general  Railway  Acts  to  compensation.  That  is  one  point  that  has  been  settled.  The 
other  point  that  has  been  settled,  and  which  was  settled  in  Brand's  case,  is  this, — ^that 
the  damage  done  must  be  damage  done  in  the  execution  of  the  works,  and  not  damage 
done  afterwards,  when  the  railway  is  finally  completed,  and  in  the  exercise  of  the 
powers  vested  in  the  railway  company  by  the  general  Acts,  the  Railways  Clauses  Acts, 
and  their  special  Act  . 

The  only  difference  between  this  case  and  that  of  Brand  is  this : — that  in  this  case 
the  compensation  for  damage  is  claimed  by  Mr.  Hunter  under  a  different  section  from 
that  section  under  which  it  was  claimed  in  Brand's  case.  The  section  under  which  it 
is  claimed  here  is  the  48th  section,  I  think,  of  the  Scottish  Act,  and  the  68th  in  our 
English  Act.  In  that  section,  in  the  Lands  Clauses  Act,  the  words  are  not  exactly 
identical  with  those  used  in  the  section  in  the  Bailways  Clauses  Act  It  is  stated  very 
clearly  in  the  judgment  of  the  Lord  President,  and  I  will  refer  to  that  judgment  The 
Lord  President  says : — "By  the  17th  sec.  of  the  Lands  Clauses  Act  it  is  provided,  that 
where  the  promoters  of  an  undertaking  require  to  purchase  lands  otherwise  than  by 
agreement,  they  shall  give  notice  of  their  intention  to  take  the  lands,  and  every  such 
notice  shall  state  the  particulars  of  the  lands  so  required,  and  that  the  promoters  of  the 
undertaking  are  willing  to  treat  for  the  purchase  thereof,  and  as  to  the  compensation  to 
be  made  to  all  parties  for  the  damage  that  may  be  sustained  by  them  by  reason  of  the 
execution  of  the  works."  So  far  it  would  be  identical  with  the  clause  in  Brand's  case. 
Again,  by  sec.  19  it  is  provided,  that  if  the  parties  fail  to  agree  as  to  the  amount  of 
compensation  to  be  paid  by  the  promoters  of  the  undertaking  for  the  interest  in  such 
Lands  belonging  to  such  party,  or  for  any  damage  that  may  be  sustained  by  him  by 
reason  of  the  execution  of  the  works."  There,  again,  the  language  is  the  same.  But, 
now,  there  is  a  different  form  in  the  48th  section,  to  which  I  have  referred.  When 
the  jury  deliver  their  verdict,  they  are  "directed  to  deliver  their  verdict  by  a  majority 
of  their  number  separately  for  the  sum  of  money  to  be  paid  for  the  purchase  of  the 
lands  required  for  the  works,  and  for  the  sum  of  money  to  be  paid  by  way  of  com- 
pensation  for  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason 
of  severing  of  the  lands  taken  from  the  other  lands  of  such  owner,  or  otherwise 
iivjuriously  affecting  such  lands  by  the  exercise  of  the  powers  of  this  or  the  special 
Act."  There,  it  will  be  observed,  the  language  is  somewhat  different.  It  is  not  any 
longer,  "  by  the  execution  of  the  works,"  or  "  by  the  exercise  of  the  powers "  of  this 
Act  or  of  the  special  Act  But  in  substance  it  appears  to  me  that  there  can  be  no 
difference  whatever  in  the  meaning  of  the  Legislature  in  these  two  cases,  because  it  is 

*  Hammersmith  and  City  Railway  Co.  v.  Brand,  4  L.  R  H.  L.  App.  171. 
i  Ricket  v»  Metropolitan  Railway  Co.,  L.  R.  2  H.  L.  App.  175. 
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to  be  observed  that  tbis  clause  occurs  in  tbe  Lands  Clauses  Act  I  am  simply  stating 
wbat  is  tbe  proper  mode  of  valuing  tbe  compensation  to  be  paid  to  a  landowner.  Tbere 
is  no  ground  for  supposing  tbat  tbe  Legislature  intended  by  tbe  Lands  Clauses  Act,  in 
pointing  out  tbe  mode  of  assessing  tbe  valuation,  to  give  any  compensation  for  any 
furtber  or  otber  injury  tban  tbat  wbicb  is  occasioned  by  tbe  operation  of  tbe  Railway 
Clauses  Act  and  tbe  works  autborised  by  tbe  special  Act,  or  tbat  tbey  intended  in  any 
way  to  extend  tbe  remedy  in  tbis  particular  case  to  sometbing  beyond  tbe  execution  of 
tbe  works,  namely,  tbe  exercise  of  tbe  powers  of  tbe  Act  after  tbe  works  bad  been 
executed.  Tbere  is  no  reason  a  priori  to  suppose  tbat  any  sucb  intention  could  be 
anticipated  in  an  Act  wbicb  simply  deals  witb  tiie  proprietary  rigbts  of  tbe  landowner 
and  tbe  mode  of  ascertaining  bis  rigbts.  I  tbink  we  are  bound  to  read  tbose  words, 
"  the  exercise  of  tbe  powers  of  tbe  Act^"  exactly  in  tbe  same  way  as  tbey  are  read  in 
Brand's  case,  as  meaning  for  tbe  execution  of  Uie  works,  and  tbat  no  [161]  furtber 
compensation  was  intended  to  be  given  tban  for  tbat  damage  wbicb  migbt  be  occasioned 
by  Uie  execution  of  tbe  work& 

Tbat  being  so,  we  find  tbat  in  this  lump  sum,  or  slump  sum  as  it  is  called,  I  tbink, 
in  Scotland,  awarded  by  tbe  jury  to  tbe  respondent,  of  X392,  tbere  is  included  injury 
by  noise  of  trains  and  smoke,  as  well  as  otber  items,  wbicb  are  tbere  specified.  Now, 
the  noise  of  trains  and  smoke  would  clearly  fall,  I  apprehend,  within  the  principle  of 
Brand's  case,  and  clearly  the  parties  would  not  be  entitled  to  any  assessment  in  respect 
thereof.  The  question  as  to  whether  or  not  the  injury  done  to  tbe  party's  property  was  an 
injury  which  be  might  have  had  an  action  for  if  the  Act  had  not  been  passed,  is  a  ques- 
tion tbat  hardly  arises  as  regards  tbe  specific  damages  which  are  here  averred,  be<»use 
thej  do  not  arise  in  any  way  by  virtue  of  the  execution  of  the  works,  and  the  pafty 
doee  not  therefore  come  under  the  head  of  being  "  ii^'uriously  affected  by  the  exercise 
of  the  powers  contained  in  the  Special  Act."  He  is  entitled  to  compensation  on 
account  of  those  evils  which  occurred  and  arose  after  tbe  execution  of  tbe  works 
authorised  by  the  Act 

Tbere  is  another  difficulty,  undoubtedly,  arising  under  the  same  head,  which  is 
perhaps  only  another  way  of  putting  the  argument  in  Brand's  case — tbat  these 
anticipated  damages  for  noise  of  trains,  and  for  smoke,  which  will  accrue  hereafter,  do 
not  appear  to  be  the  proper  subjects  of  an  estimate  for  compensation  before  tbey 
happen.    They  might  very  well  be  the  proper  subjects  of  an  interdict  when  tbey  were 
happening,  or  were  expected  to  happen,  and  the  party  desired  that  they  should  not  be 
continued.     But  as  they  are  matters  which  may  or  may  not  be  continued  for  a  longer 
or  for  a  shorter  time,  one  does   not  see  how   it  can  be  right  and  proper  that  this 
compensation  should  be  given  for  those  anticipated  evils,  the  character  of  which  could 
not  be  fully  or  fairly  ascertained  beforehand.     As  it  regards  a  case  of  damage  actually 
done  to  tbe  property  of  tbe  owner,  such  as  that  which  occurred  in  the  case  of  the 
Stockport  Bailway  Company,  before  Mr.  Justice  Crompton,  one  understands  something 
better  how  that  point  may  be  put     But  I  do  not  tbink  it  necessary  to  make  any 
furtber  comment  upon  that  case,  because,  independently  of  the  principles  tbere  main- 
tained, it  seems  to  me  that  there  is  enough  here  to  say  tbat,  consistently  with  Brand's 
case,  this  verdict  cannot  be  sustained.     But  Mr.  Justice  Crompton  put  tbe  case  there 
upon  this : — the  damage  actually  and  immediately  done  to  tbe  property  by  the  necessity 
of  providing  immediately  a  greater  amount  of  insurance,  in  respect  of  the  possible 
detriment  that  might  accrue  from  trains  passing,  and  tbe  consequent  risk  of  fire.     I  do 
not  think  it  necessary  to  say  any  more  upon  that  case.     Nor,  for  the  same  reason,  do  I 
tbink  it  necessary  to  pursue  tbe  inquiry  which  was  raised  by  tbe  counsel  for  tbe 
respondent,  the  Lord  Advocate,'  in  his  argument,  namely,  whether  or  not  the  case  was 
not  distinguishable,  according  lo  the  principles  of  the  Stockport  Eailway  case,  by  tbis 
circumstance — ^that  the  owner  here  migbt  have  had  an  action  against  the  company  if 
the  Act  bad  not  passed,  not  indeed  on  account  of  the  particular  things  here  mentioned, 
bat  because  the  particular  evils  here  referred  to  could  not  have  been  achieved  without 
a  trespass  upon  his  property,  which  would  at  once  have  given  him  a  right  of  action.     I 
confess  tbat  seems  to  me  rather  a  subtle  reasoning  upon  the  subject,  but  I  do  not 
think  it  touches  tbe  principle  determined  in  Brand's  case — namely,  that  these  matters 
here  included  in  the  verdict  were  matters  not  occasioned  by  the  execution  of  the 
works. 

That  being  the  case,  it  remains  to  be  considered  what  is  to  done  if  there  be  any 
one  thing  in  respect  of  which  tbis  slump  sum  might  bave  been  awarded  separatelv,  if 
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the  amount  had  been  separately  assessed.  With  regard  to  that,  I  confess,  I  have  had 
considerable  difficulty.  The  finding  is  for  damage  caused  by  ''  railway  bridge  across 
the  street "  amongst  other  things.  Now,  the  railway  bridge  across  the  street  may  have 
been  considered  a  cause  of  damage  in  one  of  two  ways :  it  may  have  been  considered  a 
cause  of  damage  in  respect  of  obstruction  to  the  street ;  or  it  may  have  been  considered 
a  cause  of  damage  in  respect  of  obstruction  of  light  to  the  windows  of  the  property ; 
and  it  appears  also  that  there  was  evidence  before  the  jury  with  regard  to  damage  done 
by  the  obstruction  of  light ;  and  regard  being  had  to  the  close  proximity  of  the  bridge 
to  the  [162]  remaining  property,  which  was  not  purchased,  belonging  to  the  respondent, 
it  is  impossible  to  say, — the  jury  not  having  found  any  specific  finding  upon  the  subject, 
but  having  found  it  in  a  very  singular  way,  only  in  the  words,  "  railway  bridge  across  the 
street,  smoke,  and'general  nuisance," — that  their  finding  may  not  have  included  damage, 
properly  assessable,  in  respect  of  positive  injury  occasioned  in  respect  of  free  access  of  light 
and  air  to  the  windows  of  the  remaining  property.  The  difficulty  then  arises  when  the 
whole  damage  to  the  property  is  put  into  one  slump  sum,  part  of  which  the  Court  considers  to 
have  been  improperly  assessed.  Supposing  there  had  been  very  considerable  real  injury,  of 
an  important  amount,  done  to  a  portion  .of  the  property,  mixed  up  altogether  in  the  assess- 
ment of  damages  with  other  matters,  in  respect  of  which  no  damages  ought  to  have  been 
assessed,  the  question  is,  whether  the  person  seeking  compensation  should  be  deprived, 
by  the  mistake  of  the  jury,  of  compensation  altogether  for  damage  done  for  which  he 
ought  to  be  compensated.  I  apprehend  the  only  course  to  be  taken  upon  that  point  is 
to  reduce,  as  it  appears  we  must,  the  judgment  which  has  been  obtained  in  respect  of 
this  sum  of  £392,  in  the  same  manner  as  the  Lord  Ordinary  expressed  it,  in  the  course 
he  took,  when  he  reduced  the  verdict  by  10  per  cent.  In  doing  that,  the  only  way  of 
doing  justice  between  the  parties  would  be  by  some  declaration  that  such  reduction 
shall  be  without  prejudice  to  such  compensation  as  the  respondent  might  be  entitled  to 
claim  in  respect  of  injury  done  by  the  railway  bridge  to  his  lights,  or  words  to  that 
effect. 

On  the  whole,  therefore,  my  Lords,  it  appears  to  me  that  the  interlocutor  of  the 
Court  below  must  be,  to  a  certain  extent,  varied.  I  should  propose'  to  vary  it  as  to  the 
sum  of  £392,  in  exactly  the  same  form  as  the  Lord  Ordinary  has  done.  With  regard 
to  the  10  per  cent  I  should  myself  like  to  vary  it  also,  to  the  extent  of  deducting  the 
10  per  cent,  on  the  £639 ;  but  I  think,  in  the  variation  so  made  in  the  interlocutors, 
it  should  be  said,  that  it  is  to  be  understood  that  this  variation  is  without  prejudice  to 
any  claim  which  the  respondent  might  be  advised  to  make  in  respect  of  the  real  damage 
to  his  lights  by  the  railway  bridge. 

Lord  Chelmsford. — My  Lords,  upon  the  argument  of  this  appeal  the  learned 
counsel  for  the  respondent  admitted  (as  they  were  compelled  to  do)  that  this  case  must 
be  governed  by  the  decision  in  the  Hammersmith  and  City  Railway  Company  t;.  Brand 
and  Wife  (4  Law  Rep.  Appeal  Cases,  171),  unless  they  could  distinguish  the  two  cases. 
The  distinction  which  they  relied  upon  was  that  in  the  case  decided  by  this  House  no 
part  of  the  land  of  the  party  claiming  compensation  was  taken  by  the  company,  whereas 
in  the  present  case  a  portion  of  the  land  of  the  respondent  was  acquired  and  used  for 
the  purpose  of  the  railway.  This,  they  contended,  brought  them  within  the  principle 
of  the  decision  of  Mr.  Justice  Crompton  in  re  Stockport  Railway  Comi)any,  33  L.  J. 
(Q.  B.)  251.  It  is  to  be  observed  that  the  Court  of  Session  were  not  called  upon  to 
consider  whether  this  distinction  was  well  founded  or  not,  as  when  the  case  was  before 
them  the  appeal  in  the  Hammersmith  and  City  Railway  Company  v.  Brand  had  not 
been  heard;  and  as  the  question  then  stood  the  decisions  were  favourable  to  the 
respondent. 

Even  if  the  Stockport  Railway  case  should  be  taken  to  have  been  rightly  decided, 
it  is  distinguishable  from  the  present  case  in  an  important  particular,  which  ap^)ears  to 
me  to  prevent  its  application.  The  head  of  claim  which  was  questioned  in  that  case 
was  founded  upon  a  probable  injury  to  the  premises  (consisting  of  a  cotton  mill),  by 
reason  of  the  risk  of  fire  in  consequence  of  the  proximity  of  the  railway.  This  danger 
would,  of  course,  be  occasioned,  not  by  the  construction  of  the  railway  itself,  but  by 
sparks  emitted  from  the  locomotives  in  the  course  of  running  the  trains  over  that  part 
of  the  line.  Mr.  Justice  Crompton  said, — "  Where  the  mischief  is  caused  by  what  is 
done  on  the  land  taken,  the  party  seeking  compensation  has  a  right  to  say,  it  is  by  the 
Act  of  Parliament,  and  the  Act  of  Parliament  only,  that  you  have  done  the  acts  which 
have  caused  the  damage.''     If  I  had  to  express  an  opinion  upon  the  correctness  of  this 


Vm*  ]CAGFH£BSOK  fl.L  l68.      CITY  OP  GLASGOW  tJNION  RY.  CO.  V.  HUNTER      147 

decision,  I  should  be  disposed  to  say,  with  Baron  Bramwell,  in  [163]  ^^^  <^<^^  o^  '^^^ 
Duke  of  Buccleuch  r.  The  Metropolitan  Board  of  Works,  3  Law  Reports  (Exchequer), 
328—*'  It  does  not  seem  strange  that  the  taking  of  a  piece  of  a  man's  land  should  let 
him  in  to  prove  all  sorts  of  damage,  for  which  he  could  not  otherwise  recover.''  But 
the  claim  in  this  case  does  not  arise  out  of  anything  done  on  the  land  taken,  nor  in 
respect  of  any  property  of  the  respondent  connected  with  the  land  so  taken,  but  from 
the  construction  of  a  railway  bridge  over  the  land  of  another  person,  no  connection 
'  existing  between  the  front  part  of  the  respondent's  premises,  in  respect  of  which  com- 
pensation for  damage  has  been  given,  and  the  back  part,  over  a  small  portion  of  which 
die  railway  is  made.  These  different  parts  of  the  respondent's  property  are  not  other- 
wise connected  than  by  their  both  being  held  under  one  title. 

This,  however,  according  to  the  argument  of  the  learned  counsel  for  the  respondent, 
is  sufficient  to  let  in  every  description  of  claim  for  compensation  for  anything  which 
deteriorates  the  value  of  any  part  of  the  property.  Mr.  Mellish  went  the  length  of 
aiguing  that  the  respondent  was  entitled  to  whatever  amount  of  compensation  a  willing 
vendor  would  require  from  a  purchaser  of  part  of  his  land  for  any  injury  which  might 
accrue  to  the  rest  of  his  property.  But  a  willing  vendor  may  make  his  own  terms  with 
a  purchaser,  and  what  he  can  do  of  his  own  unfettered  will  can  be  no  criterion  of  what 
he  is  entitled  to  claim  under  an  Act  of  Parliament  which  compels  him  to  part  with  his 
land,  and  at  the  same  time  limits  and  defines  the  nature  and  extent  of  the  compensation 
*       which  he  is  to  receive. 

As  no  part  of  the  property  of  the  respondent  has  been  injured  by  anything  done  on 
his  land  over  which  the  railway  runs,  his  right  to  compensation  for  damage  appears  to 
me  to  be  precisely  the  same  as  if  none  of  his  land  had  been  taken  by  the  company. 

The  case  of  the  Hammersmith  and  City  Railway  Company  v.  Brand,  therefore,  con- 
clusively establishes  that  the  claim  for  compensation  "  for  damage  caused  by  noise  of 
trains  and  smoke "  ought  not  to  have  been  entertained  by  the  jury.  If  there  was  an 
obstruction  of  light  and  air  to  the  premises  caused  by  the  neighbourhood  of  the  bridge, 
it  would  have  been  an  injury  which  would  have  entitled  him  to  compensation.  But 
assuming  that  there  was  a  right  to  compensation  under  this  head  of  claim,  it  is  so 
undistingaishably  mixed  up  with  other  matters  not  within  the  competency  of  the  jury, 
that,  according  to  the  case  of  the  Caledonian  Railway  Company  v,  Ogilvy  (2  Macqueen, 
229),  the  verdict  in  this  respect  cannot  be  maintained. 

Besides  relying  upon  the  distinction  between  this  case  and  that  of  the  Hammersmith 
and  City  Railway  Company  v.  Brand,  which  I  have  examined,  the  learned  counsel  for 
the  respondent  argued  that  the  clauses  of  the  Scotch  Acts,  which  are  applicable  to  this 
case,  are  open  to  different  considerations  from  those  upon  which  the  decision  of  the 
House  in  the  former  case  turned.  If  the  Railway  Clauses  (Scotland)  Act  is  to  govern 
this  case,  then  it  is  impossible  to  distinguish  the  two  cases,  for  the  sections  6  and  16 
of  the  Scotch  Act  are  identical  with  the  sections  of  6  and  16  of  the  English  Act,  upon 
which  the  BBuimersmith  and  City  Railway  Company  v.  Brand  was  decided. 

But  it  is  argued  for  the  respondent,  that  as  some  of  his  land  is  taken  by  the 
company  the  Land  Clauses  (Scotland)  Act,  and  not  the  Railway  Clauses  Act,  must  be 
referred  to  in  order  to  determine  his  right  to  compensation.  I  have  already  expressed 
my  opinion,  that  as  the  damage  for  which  he  claims  is  not  caused  by  anything  done 
Qpon  the  land  taken,  his  case  must  be  dealt  with  as  if  no  part  of  his  land  had  been 
used  for  the  railway.  But  I  will  consider  his  claim  with  reference  to  the  Lands  Clauses 
Act. 

The  two  sections  of  that  Act  which  were  principally  referred  to  are  the  17th  and 
46th.  The  17th  section  directs  that  the  promoters  of  an  undertaking  requiring  to 
purchase  any  lands  shall  give  notice  to  all  persons  interested  in  such  lands  that  they 
are  willing  to  treat  for  the  purchase  thereof,  and  as  to  the  compensation  to  be  made  to 
all  parties  for  the  damage  that  may  be  sustained  by  them  by  reason  of  the  execution  of 
the  works. 

It  seems  to  me  that  it  would  be  a  very  forced  construction  of  the  words  *'  by  reason 
of  the  execution  of  the  works  "  to  extend  them  to  damage  caused  by  the  [164]  ^^e  of 
the  railway.  Every  such  damage  may,  in  a  certain  sense,  be  said  to  have  been  sustained 
by  reason  of  the  execution  of  the  works,  as  it  could  not  have  happened  if  the  railway 
had  not  been  made*  But  the  reasonable  interpretation  of  the  words  appears  to  me  to 
confine  them  to  damage  occasioned  by  the  works  themselves,  whether  directly  or  con- 
sequentially, and  not  by  any  after  use  of  them. 
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The  48th  section  relates  to  the  pioeeedings  before  the  jury  summoned  to  assess  the 
compenflation  to  the  owners  of  lands  for  the  value  of  the  lands,  and  for  the  damage  sustained 
by  them.  It  merely  prescribes  the  mode  in  which  the  verdict  is  to  be  delivered,  and 
does  not  enlarge  or  alter  the  extent  or  nature  of  the  compensation  to  which  the  owner 
of  the  lands  taken  for  the  railway,  or  injuriously  affected  by  it,  is  entitled.  It  directs 
that  where  the  inquiry  before  a  jury  shall  relate  to  the  value  of  lands  to  be  purchased, 
and  also  compensation  claimed  for  injury  done,  or  to  be  done  to  the  lands  held  there- 
with, the  jury  shall  deliver  their  verdict  "separately  for  the  sum  to  be  paid  for  the 
purchase  of  the  lands,  and  for  the  sum  to  be  paid  by  way  of  compensation  for  the 
damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason  of  the  sevezing  of 
the  lands  taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  afieeting 
such  lands  by  the  exercise  of  the  powers  of  this  or  the  special  Act,  or  any  act  incor- 
porated therewith.'' 

Even  if  this  section,  by  the  words  "  ixgury  done  or  to  be  done,"  gives  a  right  to 
claim  compensation  for  damage  caused  by  the  use  of  the  railway  (which,  for  the 
reason  already  given,  I  think  it  cannot),  it  would  not  be  applicable  to  ^is  case,  as  the 
injiury  for  which  compensation  is  to  be  made  must  be  done  to  lands  held  with  the  lands 
purchased  by  the  railway.  That  cannot  mean  lands  held  under  the  same  title,  but  such 
as  are  afterwards  mentioned  in  the  secticm,  vis.  lands  severed  from  the  lands  purchased 
and  injuriously  affected  by  the  exercise  of  the  powers  of  the  Act  These  words  "  exercise 
of  the  powers  of  the  Act"  appear  to  me  to  have  the  same  meaning  as  the  words 
'^execution  of  the  works"  in  the  17th  section,  and  neither  of  them  appear  to  me  to 
confer  a  right  to  recover  for  damage  which  arises  (if  at  all),  not  from  the  works  of  the 
railway,  but  from  its  use  afterwards.  The  verdict  of  the  jury,  therefwe,  with  respect 
to  the  noise  of  trains  and  smoke  cannot  be  supported. 

It  was  pointed  out  in  the  coui*se  of  the  argument  for  the  appellants  that  it  was  not 
competent  to  the  jury  to  make  the  damage  arising  from  the  smoke  of  the  engines  an 
element  of  compensation,  as  by  the  107th  section  of  the  Railway  Clauses  ^l^tland) 
Act  every  locomotive  steam-engine  to  be  used  on  the  railway  must  be  constnicted  on 
the  principle  of  consuming  its  own  smoke. 

The  Legislature,  therefore,  having  given  no  power  to  the  promoters  to  annoy  the 
occupiers  of  neighbouring  property  with  smoke,  an  injury  from  this  cause  is  not  the 
subject  of  compensation,  but  a  ground  of  action. 

I  agree  with  my  noble  and  learned  friend  on  the  woolsack  that  the  verdict  is  also 
wrong  with  respect  to  the  finding  as  to  the  10  per  cent.  However  inaccurate  or 
illogical  the  jury  may  have  been  in  stating  the  figures,  if,  in  addition  to  the  value  of 
the  lands,  they  had  given  a  gross  sum,  which  they  had  stated  to  be  10  per  cent.,  for 
compulsory  purchase,  and  it  appeared  upon  calculation  that  the  percentage  must  have 
been  estimated  upon  the  entire  value  of  the  property,  without  deduction  of  the  fen- 
duty,  the  Court  could  not  have  disturbed  the  verdict.  But  when  they  themselves, 
without  leaving  us  to  the  necessity  of  calculation  to  ascertain  the  fact,  tell  us  that  they 
have  given  the  claimant  10  per  cent.,  not  on  his  own  property  taken  by  the  company, 
but  upon  the  property  of  another  person,  I  should  be  sorry  to  think  that  this  plain  and 
palpable  error  must  be  allowed  to  pass  without  correction.  The  Lord  President  says, 
"  the  Court  is  not  entitled  to  meddle  with  the  verdict  of  the  jury,  unless  they  have 
done  something  plainly  illegal."  But  where  the  duty  of  a  jury  is  confined  to  giving 
compensation  for  the  value  of  a  person's  property,  and  they  give  him  a  sum  beyond 
that  value,  explaining  that  they  have  arrived  at  that  sum  by  an  estimate  upon  the  value 
of  another  person's  property,  I  cannot  doubt  that  this  injustice  done  to  the  party  who 
is  to  pay  the  compensation  is  ultra  viree,  and  therefore  ''  plainly  [165]  illegal."  My 
two  noble  and  learned  friends  differ  in  this  view,  and  therefore,  according  to  the  rule 
of  the  House,  this  part  of  the  verdict  must  stand. 

The  appeal,  with  this  exception,  must  be  disposed  of  according  to  the  mode  pointed 
out  by  my  noble  and  learned  friend  on  the  woolsack. 

Lord  Wkstburt. — My  Lords,  I  shall  first  say  a  word  on  the  subject  of  the 
10  per  cent.  The  opinions  of  my  noble  and  learned  friends  appear  to  me  to  proceed 
on  their  reading  into  the  verdict  of  the  jury  certain  expressions  which  they  assume 
to  be  implied  therein;  and  from  that  implication,  which  (with  great  respect  I  say) 
they  thus  gratuitously  make,  they  deduce  the  inference  that  the  jury  have  exceeded 
their  authority.  Now,  there  is  no  room,  in  my  view  of  the  case,  for  any  such 
implication.     The  jury  found,  first,  the  value  of  the   entirety  of  the  property,  and 
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then  they  have  added  for  the  compulsory  purchase  thereof  at  10  per  cent.  That 
plainly  is,  they  add  10  per  cent  to  the  preceding  sum  as  a  compensation  for  the 
compolsory  purchase.  Now,  the  mistake  (if  I  may  respectfully  call  it  so),  which  I 
apprehend  my  noble  and  learned  friends  have  made,  is  this, — ^that  they  assume  the 
words  "at  10  per  cent."  to  mean  at  10  per  cent,  upon  the  amount  of  value  of  the 
poTBuer's  ownership.  There  is  no  w&rraut  for  such  implication.  Thwe  is  no  warrant 
for  doing  more  Uian  the  jury  have  done,  namely,  to  add  a  sum  which  they  have 
arrived  at  by  putting  10  per  cent,  upon  the  £1270  which  they  themselves  have  found. 
We  are  not  to  assume,  unless  they  have  told  us  so  expressly,  that  they  meant  to 
give  10  per  cent  upon  the  value  of  the  property,  minus  the  feu-duty.  They  have 
said  no  such  thing.  Therefore  I  entirely  agree  with  the  Lord  President,  that  we 
aie  not  entitled  to  meddle  with  their  verdict  unless  they  have  done  something  plainly 
illegaL  They  have  not  done  that,  unless  you  read  what  they  have  said  with  the 
giatnitoBS  addition  which  I  have  already  mentioned.  But  that,  1  apprehend,  you  are 
not  entitled  to  do. 

Now,  with  regard  to  the  rest  of  the  case,  I  must  confess  that  I  always  approach 
the  determination  of  these  cases  with  very  great  reluctance ;  and  though  upon  a  mere 
technical  ground  I  shall  concur  with  my  noble  and  learned  friends  in  their  conclusion, 
jet  it  is  necessary,  in  justice  to  what  I  have  already  said  in  former  cases,  that  I  should 
shew  that  I  do  not  in  the  smallest  degree  depart  from  the  principles  which  were  then 
laid  down. 

My  Lords,  I  take  it  that  the  decisions  have  introduced  into  this  subject  two 
vicious  and  erroneous  conclusions — the  one,  first  by  my  Lord  Campbell,  when  he 
decided  that  the  words  "ii^uriously  affected"  would  have  no  operation  except  they 
gave  a  remedy  for  such  particular  ii^ury  only  as  could  have  been  actionable  before 
the  o(Hnpany  had  acquired  their  statutory  powers. 

I  have  already  stated  at  length,  in  other  cases,  the  conclusion  I  have  arrived  at 
on  the  statute — ^that,  taking  it  altogether,  the  word  "injuriously"  did  not  mean 
wrongfully  in  the  sense  of  illegally,  but  that  it  meant  only  damnously  or  prejudicially. 
To  that  conclusion  I  still  adhere.  Another  vice  or  error  was  introduced,  I  think, 
whoi  we  decided  that  the  particular  loss  sustained  by  the  inhabitants  of  a  house, 
in  respeet  of  things  done  by  the  company,  which  did  not  touch  the  house,  but  most 
materially  affected  the  comfort  of  the  inhabitants  thereof  and  their  enjoyment  of  the 
property,  was  not  an  injury.  I  think  that  was  highly  erroneous;  for  the  test 
undoubtedly  is  this: — Does  the  thing  done  detract  from  the  marketable  value  of 
the  premises!  If  the  inhabitants  of  the  house  are  exposed  by  the  thing  done  to 
papetual  inconvenience,  that  inconvenience  diminishes  most  sensibly  the  value  of 
the  premises,  and  in  that  sense  it  is  an  injury  done  to  the  premises,  and  a  deterioration 
of  the  value  thereof.  I  lament,  again,  that  in  Brand's  case  the  word  "construction,'' 
which  occurs  in  the  introductory  heading  of  the  clause,  was  held  to  mean  the 
execution  of  the  works  alone.  Undoubtedly,  I  could  not  have  concurred  in  that 
view.  It  seems  to  me  to  have  had  the  effect  of  depriving  parties  of  compensation 
far  clear  injury,  to  which  they  were  most  jiistly  entitled. 

With  these  limitations,  I  concur  in  this, — ^that  what  is  the  residt  of  the  legitimate 
user  of  the  railway  cannot  be  made  the  subject  of  a  claim  of  compensation  after  the 
railway  has  been  made.  Whatever  is  done  by  the  company  in  pur-Qg6]-6uance  of 
their  powers,  and  done  without  neglect  and  without  an  excess  of  their  authority, 
is  a  legitimate  consequence  of  the  statutory  enactments,  and  must  not  be  considered 
as  doing  injury  to  any  one. 

Now,  with  these  general  limitations,  let  us  see  what  is  the  effect  of  the  decisions 
and  the  law  upon  this  particular  verdict  I  concur  very  much  with  the  respondent's 
counsel,  that  where  a  part  only  of  certain  premises  is  taken,  the  residue  being  left  to 
the  owner,  all  the  inconvenience  sustained  by  the  owner  of  the  residue,  in  consequence 
of  the  user  made  by  the  railway  company  of  that  which  is  taken,  is  a  l^itimate 
subject  for  consideration  when  a  jury  is  directed  to  address  itself  to  valuing  the 
ptoperty  so  taken ;  and  is  also  a  legitimate  subject  of  consideration  when  a  jury  is 
directed  to  consider  what  is  the  damage  resulting  from  the  severance  of  that  property. 
Because  in  estimating  the  damage  done  by  severance,  that  is,  the  loss  that  will  be 
sustained  by  the  owner  of  that  which  is  left,  by  the  use  intended  to  be  made  of  that 
which  is  taken,  the  manner  in  which  it  will  bear  on  the  occui>ation  and  enjoyment 
of  that  which  is  left  may  be  most  legitimately  considered.    The  technical  difficulty 
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I  have  is  this,  that  in  the  fonn  in  which  the  jury  have  given  their  verdict,  they  have 
given  one  entire  sum  for  a  variety  of  things,  as  if  they  were  per  se,  separately, 
legitimate  subjects  of  claim,  whereas  they  were  not  entitled  to  consider  them  separcUim 
et per  se,  as  lawful  subjects  of  claim;  but  they  were  entitled  to  consider  them  only 
in  connection  with  the  other  two  subjects  of  their  inquiry,  namely,  the  value  of  the 
property  taken,  and  the  loss  sustained  by  that  portion  of  the  property  which  is  left, 
by  reason  of  the  severance  from  it  and  the  use  of  that  which  is  taken.  The  difficulty, 
therefore,  that  I  find,  is  that  the  jury  have  attributed  one  entire  sum  to  a  variety  of 
grounds,  which,  as  I  have  already  observed,  separatim  cannot,  in  my  opinion,  be 
made  the  subject  of  distinct  separate  individual  claims.  I  find  here  that  £392  is 
attributed  to  damage  to  the  pursuer's  remaining  property  caused  by  "the  noise  of 
trains."  That,  of  necessity,  must  be  something  occurring  after  the  completion  of  the 
railway,  and  attendant  on  the  user  of  the  railway,  but  which,  i^  that  individual  form, 
could  not  be  regarded  as  a  head  of  damage  for  which  compensation  could  be  claimed. 
"Railway  bridge  across  the  street" — Now,  that  is  left  in  a  very  indefinite  form. 
Whether  it  was  brought  forward  as  a  head  of  injury  by  reason  of  the  obstruction  of 
the  lights  of  the  house  and  shop  that  were  left  in  the  possession  of  the  pursuer,  or 
whether  it  was  on  some  other  ground,  I  cannot  say.  If  it  was  the  former,  namely, 
the  obstruction  of  light  and  air,  I  should  say  undoubtedly  it  was  a  legitimate  head  of 
claim.  Then,  again,  "smoke.''  In  what  way  that  is  to  bear  it  is  impossible  to 
ascertain.  Then  "general  nuisances  and  deterioration  of  the  tenement"  are  still 
more  indefinite  and  uncertain.  If  I  could  agree  with  the  Lord  President  that  this 
accumulation  of  words  means  only  in  law  damage  by  severance,  I  should  say  that  we 
could  not  quarrel  with  it,  or  enter  into  any  analysis  of  it,  or  set  aside  any  part  of  it. 
But  I  cannot  agree  with  him  that  that  is  the  efiect  of  this  specific  enumeration.  I 
find,  therefore,  a  sum  of  money  attributed  to  a  number^of  alleged  causes  of  loss  and 
damage,  some  of  which  may,  but  others  cannot  by  possibility,  be  brought  forward 
separately  and  distinctly  as  heads  of  compensation  under  these  statutes. 

"I  think,  therefore,  my  Lords,  that  we  have  no  alternative  but  to  affirm  the 
judgment  of  the  CJourt  of  Session  by  reason  of  our  being  equally  balanced,  and  bv 
reason  of  the  general  maxim  "semper  prcesumitur  pro  negante"  And  with  regard 
to  this  £392,  to  reduce  the  verdict  of  the  jury  quoad  that  sum,  but  without  prejudice 
to  any  claim  which  the  pursuer  may  be  advised  to  make  for  compensation  in  respect 
of  damage  resulting  from  the  railway  bridge  across  the  street  by  reason  of  obstruction 
to  light  or  air,  for  it  would  be  very  unfortunate,  indeed,  if,  by  setting  aside  this 
verdict  in  consequence  of  the  looseness  and  uncertainty  attending  the  forms  of 
expression,  we  were  to  deprive  the  pursuer  of  any  substantial  and  well  founded  head 
of  compensation  included  in  the  general  description,  but  to  which  no  particular  sum 
appears  to  have  been  assigned.  On  these  grounds,  my  Lords,  with  the  exception  of 
the  10  per  cent.,  I  concur  in  the  conclusion  arrived  at  by  my  noble  and  learned 
friends. 

[167]  Lord  Colons  at. — My  Lords,  I  concur  in  the  opinion  last  expressed.  I  think 
that  this  sum  of  10  per  cent,  is  stated  by  the  jury  very  plainly  in  their  verdict  as 
a  deduction  from  the  total  sum  of  £1270  assessed  by  them  in  respect  of  the  property 
taken.     And  I  think  we  cannot  disturb  that  part  of  the  verdict. 

In  regard  to  the  other  part  of  the  verdict,  as  to  which  it  is  thought  necessary 
to  disturb  it,  I  feel  that  there  is  a  considerable  difficulty  upon  some  of  the  points 
involved.  The  Court  had  not  then  before  them  the  judgment  of  this  House  in  the 
case  of  Brand  v.  the  Hammersmith  Bailway  Company,  and  therefore,  having  before 
them  the  case  of  Brand  as  it  originally  stood,  and  not  the  alteration  of  the  judgment 
in  this  House,  the  Court  very  naturally  proceeded  to  give  effect  to  the  law  as  it  had 
been  laid  down  at  that  time. 

Now,  in  the  case  of  Brand,  I  certainly  did  rest  my  judgment  somewhat,  and  not 
a  little,  upon  this  circumstance,  that  I  did  not  think  that  the  claimant,  in  that  case, 
was  entitled  to  the  position  of  a  person  claiming  under  the  Lands  Clauses  Act, 
because  that  Act  has  reference  only  to  parties  who  claim  a  right  of  property  or  an 
interest  in  property  taken.  If  you  look  through  all  the  clauses  of  the  Act,  you  will 
find,  I  think,  that  Mr.  Brand  was  not  in  that  predicament.  Then,  it  appeared  to 
me,  that  the  clauses  of  the  Railways  Act  did  not  support  the  claim  for  compensation 
which  he  made.  I  concur,  therefore,  in  the  view  upon  which  the  judgment  that 
was  pronounced  in  this  case  proceeded,  that  this  party  was  not  entitled  to  compensation 
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far  mere  noise  and  smoke.  And  the  other  cases  go  to  that  too.  But  in  regard  to 
the  obstruction  of  light,  I  think  it  is  very  clear  that  the  part  of  the  property  which 
has  been  taken  may  he  considered  as  a  separate  tenement  from  the  part  that  is  left ; 
and  that  the  owner  would  he  entitled  to  compensation  as  being  injuriously  affected 
in  that  respect.  I  therefore  think  that  we  cannot  preclude  him  from  haying  justice 
done  to  him,  and  having  redress  for  that  injury.  I  have  had  considerable  doubts  as 
to  the  remaining  part  of  the  item,  the  ''general  nuisance  and  deterioration  of  the 
tenement,"  as  to  whether  that  might  or  might  not  comprehend  matters  for  compensation, 
or  in  respect  of  which  compensation  can  competently  be  claimed.  But  in  the  vague 
way  in  which  it  is  here  expressed,  I  cannot  hold  that  we  can  sustain  it.  It  is  too 
general  and  not  very  intelligible  in  itself.  Therefore,  I  concur  in  the  judgment 
proposed,  altering  the  interlocutor  of  the  Court  of  Session  as  regards  the  last  item 
of  ^392,  with  the  exception  of  reserving  the  right  of  the  pursuer  to  claim  for  injury 
done  by  the  railway  bridge,  and  I  concur  in  thinking  that  the  10  i>er  cent,  ought  to 
be  deducted  as  the  jury  deducted  it. 

Lord  Chancellor. — My  Lords,  inasmuch  as  we  are  equally  divided  in  opinion, 
the  interlocutors  complained  of  will  not  be  reversed,  but  we  all  agree  that  they  should 
be  varied,  and  the  judgment  will  run  thus : — That  the  interlocutors  complained  of 
be  varied,  by  finding  that  the  verdict  of  the  jury,  so  far  as  it  awards  the  sum  of 
J&392  for  damages  to  the  respondent's  remaining  property,  caused  by  noise  of  trains, 
nulway  bridge  across  the  street,  smoke  and  general  nuisance  and  deterioration  of  the 
tenement  next  the  railway,  is  ultra  vires  and  inept;  and  therefore  reduce  it  to  that 
extent,  and  find  that  the  respondent  is  not  entitled  to  enforce  the  verdict  and  the 
interlocutors  following  thereupon,  except  imder  deduction  of  the  said  sum  of  £392 ; 
but  without  prejudice  to  such  claim  as  the  respondent  may  be  advised  to  make  in 
respect  of  the  damage  done  to  his  tenement  by  the  railway  bridge,  by  obstruction 
of  light  and  air. 

Martin  &  Leslie,  Westminster — Murrat,  Beith,  &  Murray,  W.S. — William 
Robertson,  Westminster — Campbell  &  Smith,  S.S.C. 

[Commented  upon,  Aikman  r.  Caledonian  Railway  Co.,  1877,  4  R.  1020;   Nisbet 
Hamilton  r.  N.  Lighthouses  Comm.,  1886,  13  R.  710. J 


No.  17.  VUI.  Macpherson  H.L.  168.     26  July  1870.     House  of  Ix)rds.— 

Lord  Chancellor  (Hatherley) ;  Lord  Colonsay ;  Lord  Cairns. 

H.  D.  Forbes  of  Balgownle,  Appellant. — Lord- Adv.  Young — 

Sir  B,  Palmer  t  Q.C. — Shir  ess  Will. 
Major  J.  Paton  of  Grandholm,' Appellant. — Anderson,  Q.C. — J.  F.  Anderson, 
J.  6.  C.  Skene  of  Mindumo,  Appellant. — Anderson,  Q,C, —  J.  T.  Anderson — 

H,  Sinith, 

TflK  Rev.  Robert  Smith,  D.D.,  and  the  Rev,  George  Jamieson,  Ministers 

of  the  Parish  of  Old  Machar,  Respondents  in  the  Appeals. — 

Sol.'Gen.  Coleridge — Asher, 

Teinds — Valuation  in  absence  of  Minister, — Held  {rev.  judgment  of  the  Court  of 
Session)  that  certain  decrees  of  valuation  pronounced  by  the  High  Commission  prior 
to  the  year  1707  were  not  invalid  although  the  stipendiary  minister  of  the  parish 
had  not  been  cited  as  a  party  to  the  processes  in  which  these  decrees  had  been 
pronounced. 

Teinds — Valuation. — Terms  of  decree  of  valuation  which  held  (rev.  judgment  of 
Court  of  Session)  to  be  a  valuation  by  the  Commissioners,  and  not  a  mere  approval 
of  a  private  arrangement  of  parties. 

Observed  that  Commissioners,  in  valuations  of  teinds,  were  entitled  to  consider  the 
consent  of  parties  along  with  other  evidence  of  value. 

Ministers  of  Campbelton  v,  M'Neill,  H.  L.,  Feb.  20,  1809,  and  other  cases, 
commented  on. 
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(In  the  Court  of  Session,  Feb.  28,  1868,  ante,  vol  vL  p.  504.) 
In  a  process  of  augmentation,  modification,  and  locality,  at  the  instance  of  the 
ministers  of  the  parish  of  Old  Machar,  in  the  county  of  Aberdeen,  the  Teind  Court,  on 
15th  January  1862,  granted  an  augmentation.  In  the  locality  the  common  agent 
reported'  that  he  had  given  effect  to  certain  decrees  produced  by  the  heritors  as  being 
ex  facie  regular  and  formal  decrees  of  valuation,  and  that  it  appeared  to  him  that  there 
was  no  free  teind. 

In  objections  to  the  common  agent's  report,  the  pursuers  condescended  upon  the 
following  lands,  the  teinds  of  which  they  averred  were  neither  valued  nor  exhausted : — 
(1)  The  lands  of  Balgownie,  belonging  to  the  defender,  Mr.  H.  D.  Forbes ;  (2)  The 
lands  of  Grandholm,  belonging  to  the  defender,  Major  Paton;  (3)  The  lands  of 
Mindumo,  belonging  to  the  defender,  Mr.  Cumming  Skene ;  (4)  The  lands  of  Bridge- 
field  and  Seaton,  belonging  to  the  defender,  Mr.  Gordon  Hay ;  (5)  The  lands  of  Murcar 
and  of  Deumore,  belonging  to  Mr.  Fisher  and  Mr.  Barron. 

Answers  were  lodged  for  the  defenders,  all  of  whom  produced  valuations  of  their 
teinds,  and  the  pursuers  ultimately  restricted  their  objections  to  the  valuations  founded 
on  by  the  first  four  of  the  above-mentioned  defenders,  which,  they  contended,  were  null 
and  ineffectual  as  in  a  question  \vith  them,  in  respect  that  neither  the  minister  of  Old 
Machar,  nor  any  other  person  representing  or  entitled  to  represent  the  cure  of  that 
parish,  had  been  cited  or  made  a  party  to  the  proceedings  in  which  these  decrees  were 
obtained. 

The  decrees  of  valuation  thus  challenged  are  set  forth  in  the  Court  of  Session 
report. 

On  19th  June  1866  the  Lord  Ordinary  (Barcaple)  pronounced  this  interlocutor : — 
"Finds  that  the  said  Harry  David  Forbes,  John  Gordon  Cummiag  Skene,  James 
Gordon  Hay,  and  Major  Paton,  have  not  produced  valuations  of  their  respective  teinds 
which  can  be  sustained  as  effectual  against  the  ministers  of  the  parish,  and  decerns : 
Finds  them  respectively  liable  to  the  objectors  in  expenses :  Allows  an  account  thereof 
to  be  given  in,  and  remits  the  same^  when  lodged,  to  the  Auditor  to  tax,  and  report : 
Finds  that  the  valuations  founded  on  by  the  said  Charles  B  Fisher  and 

Luke  Ketterville  Barron  are  not  now  objected  to :  [169]  Finds  that  no  expenses  are  due 
to  or  by  these  respondents,  and  directs  the  clerk  to  make  up  the  locality  in  accordance 
with  the  foregoing  findings.'' 

The  defenders,  with  the  exception  of  Mr.  Fisher  and  Mr.  Barron,  reclaimed. 
The  First  Division  {diss.  Lord  Curriehill)  adhered  to  the  Lord  Ordinary's  inter- 
locutor. 

The  defenders,  Forbes,  Paton,  and  Skene,  appealed. 

Lord  Chancellor. — My  Lords,  the  three  cases  now  under  your  Lordships'  con- 
sideration relate  to  a  matter  which  has  occasioned  a  good  deal  of  discussion  of  late, 
namely,  the  question  of  how  far  the  teinds  of  certain  property  can  be  said  to  have  been 
effectually  valued  by  proceedings  before  a  body  of  Commissioners  appointed  under 
certain  Acts  of  Parliament,  which  originated  in  the  reign  of  Charles  tiie  First ;  and 
whether  or  not  a  decree  which  those  Commissioners  were  authorised  to  pronounce  can 
be  considered  to  be  valid  and  effectual  in  the  absence  of  the  stipendiary  minister,  as  a 
party  before  the  tribunal  at  the  time  of  the  decree  being  so  pronounced  f 

There  is,  no  doubt,  a  preliminary  question  in  these  cases,  arising  from  the  great 
lapse  of  time  which  has  occurred,  now  nearly  200  years  in  each  of  the  cases ;  and 
arising  also  from  accidents  which  affected  the  custody  of  the  records.  It  is  narrated  in 
an  Act  of  Parliament  which  was  passed  on  the  subject  in  Scotland,  that  many  of  them 
had  been  destroyed  by  fire,  and  that  some  others  had  been  destroyed  at  sea ;  and  the 
Act  I  refer  to  authorises  certain  copies  of  extracts  to  be  rendered  as  effectual  as  if  the 
instruments  themselves  were  still  to  be  found.  Under  these  circumstances  it  has  been 
made  a  question,  whether  or  not  we  ought  to  assume,  in  the  present  case,  that  the 
stipendiary  in  reality  was  not  cited,  or  whether  the  maxim  of  omnia  prcesumuniur  rite 
ease  acta  should  prevail;  and  that,  therefore,  although  we  find  no  mention  of  the 
stipendiary  minister  being  present,  it  must  be  assumed  that  he  was  there ;  and  that 
therefore,  in  truth,  no  such  question  arises  as  I  have  indicated.  Probably  your  Lord- 
ships would  not  consider  it  necessary  upon  the  present  occasion,  at  all  events  I  think  it 
is  not  necessary,  and  I  think  it  might  possibly  be  hazardous,  to  proceed  upon  such  a 
presumption.  I  say  no  more,  however,  upon  that  point,  wishing  carefully  to  avoid 
expressing  any  opinion  upon  it  in  case  the  (][uestion  should  arise  hereafter,     The  casea 
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in  each  of  the  three  appeals  which  are  now  before  us  for  our  decision  are  yery 
siinilar.  I  shall  assume  in  each  of  those  cases  that  the  stipendiary  minister  was  not 
cited. 

In  addition  to  the  main  point  which  has  been  argued  before  us,  there  is  also  a 
certain  subsidiary  point  affecting  each  case,  of  course  somewhat  differently,  or,  at  all 
erents,  as  to  which  the  circumstances  are  somewhat  different,  namely,  whether  or  not 
the  decree  can  be  sustained  with  regard  to  its  having  been  founded,  as  is  urged  by 
the  respondents,  upon  an  approbation  or  a  confirmation  of  certain  decreets-arbitral,  or 
arrangements  out  of  Court  as  I  may  term  them,  without  the  tribunal  itself  entering 
into  a  proper  investigation  to  ascertain  the  value  of  the  teinds.  That  is  a  sub- 
ordinate question,  which  affects  somewhat  differently  in  its  precise  details  the  several 

Now,  my  Lords,  as  regards  the  main  and  great  point  we  have  to  consider,  we  have 
had  not  only  the  advantage  of  the  most  able  counsel  arguing  it  before  us,  but  we  have 
really  had  so  very  full  and  able  an  argument  on  each  side,  if  I  may  so  express  it, 
in  the  judgment  of  the  Lord  President,  who  took  the  one  view,  and  of  Lord  Curriehill 
who  took  the  other,  that  I  find  the  case  exhausted  by  those  two  arguments ;  and  it 
wonld  be  in  a  great  degree  mere  repetition  if  I  went  into  any  lengthened  detail  upon 
the  subject. 

I  think  the  first  thing  which  it  is  important  to  consider  is  this, — what  was  the 
exact  position  of  all  the  parties  interested  in  the  question  of  the  valuation  of  the  teinds 
which  was  desired  to  be  effected  by  the  Acts  of  Parliament  i>assed  in  the  time  of 
Charles  the  First  t  As  far  as  the  King  was  concerned,  he  had  a  certain  direct  interest 
in  the  question,  inasmuch  as  the  CtiAni  had  an  annuity  arising  [170]  ^^^  *^®  teinds, 
and  he  was  very  desirous  to  have  the  teinds  valued  immediately,  once  for  all,  as  between 
the  heritors  who  had  to  pay  them^  and  the  titulars  who  had  to  receive  them.  He  was 
anxious  that  that  valuation  should  be  brought  to  a  complete  and  final  close,  and  he 
seems  to  have  pressed  in  various  ways  upon  the  several  persons  upon  whom  the  duty 
was  cast  by  the  Acts  of  Parliament  that  were  passed,  to  bring  this  matter  to  a  conclusion. 
The  mode  he  took  was  this : — He  established  a  body  of  Commissioners  by  a  special  Act 
of  Parliament  passed  in  the  year  1633,  consisting  of  men  of  high  position  in  the  state, 
and  many  of  them  eminent  also  for  their  legal  knowledge,  as  a  body  which  should  have 
the  power  of  proceeding  in  the  fullest  manner  to  investigate  the  matter,  and  having 
authority  of  a  very  high  character  to  carry  out  the  valuation. 

I  will  read  from  the  case,  where  it  is  concisely  stated.  He  appointed  the  commission 
by  the  statute  of  1633,  chapter  19,  "with  power  to  the  Commissioners  to  value  and  sell 
tithes,  and  to  appoint  Sub-commissioners  for  valuing  them  all  over  the  kingdom.  The 
commission  was  granted  to  nine  of  the  clergy,  nine  of  the  nobility,  nine  of  the  small 
barons,  and  nine  of  the  burgesses,  together  with  my  Lord  Chancellor  and  eight  officers 
of  state  whose  names  are  given  in  the  Act,  or  any  fifteen  of  them."  They  were  "  to 
meet  and  convene  at  Holyrood  House,  or  Edinburgh,  at  such  times  and  places  "  as  they 
they  thought  fit,  and  they  were  to  prosecute  the  valuation  "  of  whatever  teinds,  parson- 
age or  vicarage,  within  the  kingdom  which  are  as  yet  unvalued."  And  then  it  is 
enacted,  "  for  the  better  expeding  and  advancing  of  the  saids  valuations,  that  the  Com- 
misBioners  shal]  have  power  to  appoint  committees  or  sub-committees  of  their  own 
number,  to  receive  the  reports  of  the  said  valuations  made  or  to  be  made,  and  to  receive, 
admit,  and  examine  witnesses,  and  to  take  parties'  oaths,  with  their  de^KMsitions,  when 
the  same  is  referred  to  oath,  and  to  give  such  further  power  to  the  said  committees  or 
sub-committees  of  their  own  number  as  they  shall  think  fit  for  the  good  of  the  work 
and  speedy  finishing  of  the  same ;  and  sicklike,  with  power  to  them,  if  need  be,  to 
appoint  Sub-commissioners,  not  being  of  their  own  number,  within  any  parochin  or 
presbytery  of  the  country,  for  leading  and  deducing  of  the  saids  valuations."  And  then 
they  had  ample  authority  given  them  to  do  that,  "  with  power  to  them  to  set  down 
whatsoever  order  or  course  which  shall  be  thought  fit  and  expedient  for  despatch  of  the 
said  valuations,  rectifying  thereof,  or  final  closing  of  the  same-"  Their  decrees  were  to 
have  an  effect  of  a  very  high  character,  for  his  Majesty  "  declares  and  ordains  the  acts, 
decreets,  and  ordinances  of  the  Commissioners  foresaid,  and  of  the  other  persons  who 
shall  be  surrogate  in  their  places  by  his  Majesty  in  manner  foresaid  in  the  whole 
particulars  above  specified,  and  every  one  of  them  to  have  the  strength,  force,  and 
authority  of  a  decreet,  sentence,  and  Act  of  Parliament."  This  was  extremely  high 
authority. 
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Now,  we  have  to  consider  who  were  the  seyeral  persons  interested  in  this  valuation. 
First,  no  doubt,  there  was  the  Crown,  which  had  its  annuity ;  but  in  the  highest  point 
of  view,  as  to  the  extent  of  interest,  there  was  the  titular,  who  was  to  receive  the 
teinds ;  and  there  was  the  heritor,  who  was  to  pay  them.  The  stipendiary  clergy,  who 
had  an  interest  in  the  matter,  undoubtedly  were  in  a  different  position  as  to  interest 
altogether  from  the  titulars.  The  titulars  were  those  who  had  the  right  to  the  tithe, 
and  the  drawing  of  the  tithe,  and  the  first  right,  in  fact,  to  receive  that  provision.  But 
the  stipendiary's  position  was  this :  I  need  not  now  consider  the  possibility  of  his  being 
a  beneficed  minister,  in  which  case  he  had  an  actual  title,  and  was  in  the  position  of  a 
quasi  titular  in  respect  of  that,  with  regard  to  the  tithes  to  which  he  was  so  entitled. 
Unless  he  were  in  that  position  he  stood  thus :  He  was  entitled  to  be  paid  his  stipend 
out  of  the  whole  teinds  of  the  parish.  He  was  entitled,  moreover,  upon  certain  grounds, 
which  might  be  established  from  time  to  time  for  all  time  after,  to  have  an  augmenta- 
tion of  that  stipend  if  circumstances  justified  it.  He  was  entitled  further,  and  that 
usually  took  place  when  the  augmentation  was  asked  for,  to  proceed  by  an  action  of 
locality,  as  I  think  it  is  called,  by  which  he  could  have  the  tithes  specially  apportioned 
and  assessed  upon  the  different  heritors,  and  he  could  have  it  ascertained  how  much 
each  was  to  bear  of  the  burden  of  providing  the  stipend,  especially  if  it  was  an  aug- 
mented stipend.  At  the  time  the  Act  of  Parliament  [171]  passed  of  course  he  had  a 
fixed  stipend,  but  subject  to  the  possibility  of  having  it  augmented. 

There  was  another  possible  position  in  which  the  stipendiary  might  be  placed, 
which  I  mention  in  reference  to  two  cases  whiph  were  cited  in  the  course  of  the 
argument  He  might  be  in  a  position  where  a  certain  part  of  the  teinds  had  been 
assigned  to  him,  in  which  case  he  would  be  to  that  extent  a  sort  of  quasi  titular. 
Again,  if  an  augmentation  of  his  stipend  took  place,  it  was  decided  that  he  might  have 
an  interest  in  the  result  of  that  augmentation.  .This  augmentation  might  come  up  so 
nearly  to  the  value  of  the  whole  teinds  of  the  parish,  that  if  any  person  were  to 
proceed  to  obtain  a  valuation  after  his  stipend  had  been  so  raised,  he  might  have  a  very 
direct  interest  in  the  investigation;  because,  in  case  a  valuation  should  be  made  as 
between  the  heritor  and  titular,  which  should  considerably  reduce  the  teind  which  had 
been  actually  imid  by  the  heritor  up  to  the  time  of  his  obtaining  the  valuation,  it  might 
so  happen  that  the  teind  would  be  so  much  reduced  (this  applies  to  another  of  the 
cases  cited  before  us)  as  to  be  insufficient  for  the  whole  of  that  augmented  stipend. 
But  with  that  exception  the  stipendiary  had  no  direct  interest  at  the  time  of  this 
valuation  being  made  in  the  teinds.  He  only  had  a  certain  charge  upon  the  whole 
amount,  and  if  the  whole  amount  was  equal  or  more  than  equal,  as  I  apprehended  it 
was  in  most  cases  at  the  time,  for  the  i)ayment  of  the  charge,  he  would  not  be  affected 
S{)ecially  by  anything  that  might  take  place  with  regard  to  the  valuation. 

And  so  I  think  the  matter  seems  to  have  been  regarded  at  a  very  early  stage  of  the 
l)roceedings,  because  we  are  indebted  to  Lord  Curriehill  for  giving  us  a  most  detailed 
historical  account  of  how  it  was  that  these  Acts  of  Parliament  were  i>assed,  and  who 
were  the  persons  then  supposed  to  be  specially  interested  in  the  matter.  He  says  (ante, 
vol.  vi.  527):  "  These  valuations  were  authoritatively  commenced  under  the  Commis- 
sion of  Surrenders  of  1627,  already  mentioned,  and  under  the  arbitrations  of  King 
Charles  the  First,  which  were  part  of  the  proceedings  under  that  commission.  These 
decrees-arbitral  were  pronounced  upon  four  submissions  "  (this  is  an  important  thing  to 
observe)  "by  the  different  classes  of  persons  to  whom  the  teinds  of  Scotland  then 
belonged,  namely,  one  by  the  Lords  of  Erection  "  (certain  persons  who  benefited  by  the 
dissolution  of  the  abbeys)  "and  other  titulars  who,  at  the  commencement  of  the 
Reformation,  had  acquired  rights  to  a  large  proportion  of  the  teinds  of  the  country,  in 
the  manner  already  mentioned ;  a  second  by  the  bishops  and  other  beneficed  clergy  ;  a 
third  by  the  commissioners  of  royal  burghs,  and  a  fourth  by  tacksmen  of  teinds  and 
others.  But  the  merely  stipendiary  ministers  were  not  parties  to  any  of  these  pro- 
ceedings. Nor  were  they  referred  to  in  the  decrees-arbitral  otherwise  than  as  parties 
whose  interests  were  protected  by  the  titulars  to  whom  the  teinds  then  belonged." 

The  Commissioners  proceeded  to  carry  into  effect  the  Acts  of  Parliament,  and  in 
doing  so  they  appointed  Sub-commissioners.  It  has  now  been  decided  in  your  Lord- 
ships* House  that  those  Sub-commissioners  were  undoubtedly  able  to  proceed  in  the 
absence  of  the  stipendiary,  and  that  effect  might  be  given  to  their  decisions  by  the 
Commissioners  themselves  (who  had  to  approve  of  their  decision),  although  when  the 
Sub-commissioners  made  the  inquiry  the  stipendiary  was  not  before  them.     That  has 
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been  settled  by  a  decision  of  your  Lordships'  House  in  the  case  of  McNeill  v.  The 
Minister  of  Campbelton.*  "The  Commissioners  laid  down  rules  for  the  proceedings  of 
the  Sab-commissionerSy  who  were  directed  "  (I  am  reading  again  from  Lord  Gurriehill's 
lustorical  account,  at  page  527)  "  to  call  all  parties  having  an  interest  in  the  valuation 
before  them."  They  were  directed  to  proceed  in  the  valuations  "if  both  parties  be 
present.''  The  expression  "  both  parties  **  is  a  strong  indication  that  it  was  considered 
that  all  parties  having  an  interest  consisted  of  two.  But  that  appears  somewhat  plainer 
from  what  his  Lordship  says  (still  quoting  the  commissions  to  the  Sub-commissioners) 
—"  If  neither  titular  nor  heritor  will  compear  "  a  procurator-fiscal  was  to  be  appointed 
to  lead  the  proof  of  the  value.  Therefore  what  the  Sulnsommissioners  are  instructed  to 
do  is  this :  They  are  instructed  to  proceed  to  a  valuation,  having  all  parties  interested 
before  them — these  parties  being  described  to  be  the  titular  Q72]  ^^^  ^®  heritor.  If 
either  of  those  two  parties  fail  to  appear,  then  a  certain  other  course  is  to  be  taken. 

These  reports  of  the  Sub-oommissioners  no  doubt  have  all  to  be  approved  by  the 
higher  body  of  the  Commissioners  themselves,  and  those  higher  Conmiissioners  are 
"directed  to  prosecute  the  valuation  of  the  teinds  "  (that  is,  by  a  subsequent  statute  of 
1633,  the  very  one  that  I  have  already  mentioned),  "  and  to  receive  the  reports  from 
the  Sub-commissioners  "  of  the  valuation  of  the  teinds  which  had  been  deduced  before 
them,  "  according  to  the  tenor  of  the  sub-commissions  direct  to  that  effect,  and  to  allow 
or  disallow  the  same  according  as  the  same  shall  be  found  agreeable  or  disagreeable 
from  the  tenor  of  their  sub-commissions."  That  was  accordingly  done  from  time  to 
time. 

My  Lords,  we  have  taken  a  remarkable  step  in  this  inquiry,  when  we  find  that  the 
Sub-commissioners  themselves  did  not  think  it  necessary  for  the  purposes  of  justice 
that  the  stipendiary  should  be  summoned  before  them,  and  that  they,  being  directed  to 
have  both  the  parties  present,  considered  it  sufficient  to  have  the  titular  or  his  tacksman 
(who  is  the  same  thing  in  effect,  as  we  shall  afterwards  find)  and  the  heritor,  and  that 
they  did  not  consider  it  necessary  to  have  the  stipendiary.  As  I  said  before,  that  was 
ultimately  determined  in  this  House  to  be  a  correct  view,  and  it  was  held  that  a  report 
of  the  Sub-commissioners  was  not  invalid  on  that  account. 

But  then  observe  what  that  leads  to.  It  is  true  that  their  rei)ort  must  be  approved 
by  the  higher  body,  and  therefore  as  regards  the  valuations,  which,  as  in  the  cases  now 
before  us,  have  been  made  by  the  higher  body,  this  does  not  prove  distinctly  that  it 
was  not  necessary  to  have  the  stipendiary  there  when  they  were  approved,  or  that  it 
was  necessary  to  have  him  there  when  the  valuations  were  conducted  directly  by  the 
higher  body,  as  in  the  instances  before  us.  But  this  is  settled,  that  these  reports 
which  the  Sub-commissioners  made  at  this  very  remote  period,  without  the  8tii>endiary 
having  been  present,  may  be  confirmed  now  at  any  time.  There  seems  to  be  no  definite 
time  whatever  to  which  the  confirmation  of  these  reports  is  confined.  It  is  true  that 
the  new  body  which  has  been  constituted  since  the  year  1707  as  the  higher  tribunal 
has  laid  down  definitely  for  its  rule  that  the  stipendiary  shall  be  present  at  all  their 
proceedings,  and  there  present  he  must  be  now.  But  in  the  year  1780  or  1790  they 
might  have  been  called  together  by  the  heritor  to  affirm  decisions  made  in  1600  and 
odd,  150  or  160  years  before,  at  which  the  stipendiary  was  not  present  And  it  does 
eeem  a  very  singular  thing  to  say  that,  that  being  so,  and  it  being  regular  on  the  part 
of  the  higher  tribunal  to  affirm  a  document  drawn  up  in  the  absence  of  the  stipendiary, 
it  can  have  been  of  importance  at  the  remote  period  of  which  I  am  speaking  that  the 
stipendiary  should  have  been  present  if  the  matter  was  carried  on  in  the  higher  court, 
bat  not  necessary  if  the  matter  was  carried  on  in  the  lower  court.  Because  what 
position  could  the  stipendiary  stand  in  if  the  decision  was  proposed  to  be  approved  160 
years  afterwards  T  All  that  he  could  possibly  do  would  be  to  prove  that  it  ought  not  to 
be  a£Brmed,  because  the  valuation  was  improper  or  unfair.  He  could  not  object  to  it  as 
being  irr^^lar,  but  the  burden  of  proof  would  lie  upon  him  to  show  that  it  was 
improper  or  unfair.  I  would  ask  any  one  to  consider  how  far,  such  a  burden  of  proof 
being  thrown  upon  him,  it  could  have  been  of  any  use  to  say  that  he  was  to  be  present 
at  those  proceedings,  though  it  was  not  necessary  that  he  should  be  present  at  the 
proceedings  which  led  to  the  report  of  the  Sub-commissioners. 

Further,  it  does  seem  most  strange  that  the  Sub-commissioners  sent  into  the  country 
to  make  a  complete  valuation  on  the  spot  should  not  have  considered  it  necessary  that 
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they  should  have  before  them  a  person  who  was  considered  to  be  all-essential  and  all- 
important  to  the  question  when  the  matter  was  brought  up  to  Edinburgh,  at  some 
distance  from  the  place  in  question ;  and  that  the  King,  being  desirous  of  having  all 
these  valuations  conducted  as  speedily  and  as  cheaply  as  possible,  and  having  therefore 
arranged'  that  they  should  all  be  conducted  through  the  medium  of  these  higher 
Commissioners,  and  having  directed  them  to  give  the  Sub-commissioners  rules  for  their 
guidance,  those  higher  Commissioners  should  have  thought  it  consistent  with  the 
general  principles  of  justice  to  excuse  the  Sub-commissioners  from  the  neceiteitj  of 
having  the  stipendiary  present,  and  yet  [173]  should  have  thought  it  inconsistent  with 
the  general  principles  of  justice  to  affirm  their  decision  without  the  stipendiary  being 
present  when  the  whole  case  was  brought  up,  after  it  had  been  in  a  sense  disposed  of 
by  the  Sub-commissioners,  in  order  to  have  their  affirmation. 

But  the  question  as  to  whether  or  not  it  was  necessary  that  the  stipendiary  should 
be  present  does  not,  I  think,  rest  there,  because  I  now  come  to  a  document  which  is 
certainly  of  very  vast  importance  in  the  case,  and  which  would  seem  almost,  or  I  may 
say  quite,  to  conclude  the  whole  case,  but  which  is  unfortunately  in  this  position,  that 
there  is  a  difference  between  the  learned  Judges  who  have  taken  different  views  of  this 
case,  the  Lord  President  and  Lord  Curriehill,  as  to  its  authenticity  or  legal  validity.  It 
appears  that  there  has  been  found,  and  there  has  been  acted  upon  (though  there  is  some 
doubt  in  the  Lord  President's  mind  on  the  latter  point),  an  order  which,  if  made  by 
the  higher  class  of  Commissioners,  would  seem  to  settle  the  whole  question.  It  was 
made,  or  purports  to  have  been  made,  in  1634,  and  if  so  made,  it,  according  to  the  Act 
of  1633,  would  have  the  effect  of  an  Act  of  Parliament.  Your  Lordships  will  find  the 
document  quoted  in  the  prints.  It  purports  to  bear  the  date  of  the  25th  of  July  1634, 
and  it  purports  also  to  be  an  Act  in  these  terms: — *'The  Lords  find  no  necessity  to 
summon  the  minister  to  a  valuation  or  approbation  except  he  be  titular  or  tacksman." 
Therefore  the  whole  point  is  in  truth  decided  if  that  document  be  what  it  purports  to 
be.     This  is  said  to  be  "  betwixt  the  minister  of  Benethie,  and  heritors  thereof." 

The  question  arises  between  the  two  learned  Judges  as  to  whether  or  not  this  is  a 
document  to  which  faith  and  credit  ought  to  be  given.  But  it  appears  to  be  a  document 
which  has  found  its  way  to  a  public  library  at  Edinburgh — the  Advocates  Library,  I 
think.  It  seems  to  have  been  regarded  by  Sir  John  Council  as  a  document  to  which 
faith  was  to  be  attributed.  He  cites  it,  and  cites  it  without  disapprobation ;  and  Lord 
Curriehill  asserts  that  it  has  been  acted  upon.  It  is  exceedingly  difficult  to  conceive 
how  or  why  a  forgery  of  such  an  instrument  as  this  should  have  been  perpetrated ;  and 
it  does  not  appear  that  anybody  has  taken  upon  himself  to  say  as  much  in  distinct  terms, 
although  the  Lord  President  argues  against  its  probable  genuineness,  apparently  found- 
ing upon  the  word  "  Lenethe  "  having  been  written  instead  of  Benethie,  and  upon  some 
other  reasons  which  he  assigns  for  believing  that  it  is  not  genuine.  But  Lord  Currie- 
hill says — "  As  most  of  the  records  of  the  Commissioners  were  destroyed  by  shipwreck 
in  1661,  and  by  fire  in  1700,  the  public  have  had  to  rely  upon  such  copies  of  them  as 
have  been  preserved ;  and  fortunately  the  Faculty  of  Advocates  have  preserved  three 
copies  of  a  volume  containing  the  oidinances  of  the  Commissioners  for  a  considerable 
time  after  their  first  appointment.  The  handwriting  of  two  of  these  copies  appears  to 
be  of  the  period  from  the  middle  to  the  end  of  the  17th  century,  and  the  third  copy  is 
somewhat  later.  Sir  John  Council,  in  the  appendix  (No.  41)  to  his  treatise,  has  printed 
about  100  of  these  ordinances,  transcribed  from  one  of  these  copies;  and  much  of  his 
Treatise  on  Teinds  is  founded  upon  them.  The  ordinance  of  1634  is  one  of  these ;  and 
I  have  quoted  its  terms  from  the  most  distinctly  written  of  the  two  older  copies.  No 
doubt  has  ever  been  stated,  until  very  recently,  of  the  authenticity  of  these  copies  of 
the  lost  records ;  and  at  this  distance  of  time  the  Court  is  surely  not  warranted  to  reject 
these  documents,  which  have  been  so  long  relied  and  acted  upon,  without  at  least  a 
careful  inquiry  on  the  subject."  I  must  confess  I  concur  in  that  reasoning.  The 
learned  Judge  points  out  that  it  is  not  only  this  particular  ordinance,  but  other  ordin- 
ances quoted  out  of  the  same  book,  which  are  considered  to  be  authoritative.  Then,  if 
that  ordinance  be  genuine,  the  whole  matter  as  to  the  necessary  presence  of  the  minister 
is  at  an  end. 

But  I  ought  to  notice  (though  I  am  not  going  to  do  it  at  great  length,  because  it 
would  take  a  great  deal  of  time  to  do  so,  and  because  it  would  be  improper  for  me  to 
enter  into  detail  upon  it  after  having  stated  as  I  have  that  it  appears  to  me  that  the 
argument**  on  the  one  side  and  the  other  are  really  exhausted  by  the  two  learned  Judges) 
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the  authorities  which  are  most  relied  upon  by  the  Lord  President  in  support  of  his  view 
that  the  presence  of  the  stipendiary  minister  is  necessary.  He  begins  with  an  early 
case,  namely,  the  case  of  Kirkbean  (1  Connell,  279).  Now,  [174]^^  ^^^  ^^^^^  ^^  appears 
that  the  minister  himself  made  a  statement  that  the  valuation,  if  made  in  the  manner 
there  proposed,  and  if  supported,  though  having  been  made  in  his  absence,  would  bring 
the  whole  amount  of  the  teinds  below  the  modification  of  his  stipend  to  which  he  was 
entitled,  and  therefore  in  efiect  he  had  a  complete  and  direct  interest  in  being  present 
in  order  to  save  a  part  of  his  property  which  would  be  otherwise  destroyed,  inasmuch 
as  the  rest  of  the  teinds  would  not  be  sufficient  to  pay  the  modification.  That  of 
itself,  I  think,  makes  a  very  clear  distinction  between  that  case  and  an  ordinary  case 
in  which  the  stipendiary  simply  has  that  species  of  lien  or  charge  which  I  have 
described. 

The  other  case  which  was  very  much  relied  upon  was  the  case  of  Lady  Purvishaugh 
•  (2  Connell,  196).     In  that  case  it  appeared  that  the  minister  averred  that  he  had  an 
assignment  of  the  teinds.     Therefore  tnat  again  is  a  case  in  which  the  stipendiary  had  a 
direct  and  complete  interest  in  the  matter  in  question. 

Several  of  the  text  books  seem  to  speak  strongly  upon  the  point  of  the  minister 
being  a  necessary  party.  But  here  a,gain  tlm  observation  arises,  that  by  the  Act  of 
1633  the  power  given  to  the  Court  to  direct  its  own  proceedings  was,  as  I  have  said, 
very  great,  for  the  effect  of  their  orders  and  ordinances  was  to  be  that  of  an  Act  of 
Parliament.  Setting  aside  therefore  the  effect  of  the  alleged  ordinance  of  1634,  if  it 
could  be  set  aside  properly,  still  it  appears  to  me  that,  even  then,  the  dicta  of  the 
learned  authors,  and  they  are  authors  of  great  authority  undoubtedly,  with  reference  to 
tlus  point,  are  very  much  weakened  by  this  circumstance,  that  in  1707  the  whole 
system  was  changed,  and  the  Commissioners  appointed  under  the  Act  of  Charles  the 
First,  with  these  extensive  powers  and  high  authorities,  were  no  longer  to  exercise  the 
high  functions  which  had  been  assigned  to  them,  but  the  Court  of  Session  was  in  effect 
converted  into  the  Teind  Court.  It  was  not  for  that  purpose  to  sit  under  the  name  of 
the  Court  of  Session,  but  the  same  body  was  to  sit  under  the  appellation  of  the  Lords 
Commissioners  of  Teinds ;  and  the  matters  which  were  to  be  performed  under  the  Act 
of  Charles  the  First  by  the  higher  Commissioners  of  Teinds  are  now  performed  by  that 
hody,  which  is  in  fact  the  Court  of  Session. 

We  can  easily  understand  how  a  body  circumstanced  as  they  were,  and  directed  by 
the  Act  of  Parliament  to  carry  on  their  proceedings  according  to  the  usual  course  of 
business  of  the  Court,  not  having  therefore  any  of  that  large  and  wide  authority  given 
by  the  former  Act  to  their  predecessors,  might,  on  mature  deliberation,  think  that 
necessary  to  be  done  which  the  Commissioners  appointed  under  the  Aet  of  Charles  the 
First  did  not  think  necessary  to  be  done,  namely,  to  call  before  them  all  the  persons 
who  by  any  possibility  whatever  might  have  an  interest  in  the  matter  in  question.  No 
doubt  the  stipendiary  may  ultimately  have  an  interest  in  the  valuation  of  each  par- 
ticular property ;  but  I  can  easily  conceive,  on  the  other  hand,  that  the  former  Commis- 
sioners, without  violating  any  of  the  fixed  principles  of  justice,  which  require  that 
persons  interested  should  be  brought  before  the  Court,  might  still  decide  that  the 
stipendiaries  had  not  that  amount  of  interest  which  would  make  it  necessary  that  they 
should  be  called.  We  have  instances  of  the  kind  even  in  our  own  Courts.  I  remember 
the  time  when  the  question  was  much  discussed  with  reference  to  the  parties  to  our 
suits  in  equity  (who  are  very  numerous,  because  it  is  wished  to  bind  all  parties  by  the 
result  of  the  proceedings),  as  to  whether  parties  having  an  interest  in  the  nature  of 
charge  for  an  annuity,  and  the  like,  should  be  brought  before  the  Court ;  and  a  great 
and  legitimate  difference  of  opinion  existed  upon  that  point,  where  the  interest  was 
oomparatively  very  much  less  than  the  interests  of  all  the  other  parties  who  were  con- 
cezned  in  the  litigation. 

It  appears  to  me  that,  supposing  of  course  the  case  to  be  honesty  the  titulars  had  so 
much  larger  an  interest  at  the  time  of  the  inquiiy,  they  being  the  persons  to  receive  the 
whole  body  of  the  teinds,  than  the  stipendiaries  had  at  that  time,  that  they  might  well 
be  regarded,  in  the  absence  of  the  stipendiaries,  as  persons  qualified  to  undertake  the 
support  of  the  interests  of  the  stipendiary  ministers.  And  this  appears  the  more 
probable  from  that  portion  of  these  Acts  of  Charles  the  First  which  is  referred  to  by 
Lord  Curriehill,  where  i^pecial  remedies  are  given,  to  the  £ing,  on  the  one  hand,  who 
does  not  seem  to  have  appeared  by  his  officers,  with  reference  to  his  interest,  which  was 
a  much  more  direct  one,  for  it  was  a  per-p.75]-^^Atage  charge  upon  the  teinds ;  and,  on 
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the  other  hand,  to  the  Rtipendiarj,  in  case  of  any  misfeasance  by  which  he  had  been 
prejudiced, — there  was  a  clear  and  distinct  remedy  provided,  by  a  "  process  of  rectifica- 
tion," which  would  have  been  fully  adequate. 

It  was  said  in  the  course  of  the  argument  that  the  interest  of  the  stipendiary 
was  very  great,  and  at  last  it  was  pushed  in  argument  to  this  extent,  that  it  exceeded 
the  interest  of  the  titular.  It  is  possible  that  in  consequence  of  some  recent  augmenta- 
tions, and  some  other  causes  of  that  kind,  it  may  haVe  become  great,  but  in  the  present 
instance  before  us  it  appears  that  matters  had  gone  on  for  nearly  200  years  before  the 
interest  of  the  stipendiary  emerged.  That  being  the  case,  I  think  it  is  not  too  much  to 
say  that  the  character  of  the  stipendiary's  interest  was  one  which  could  reasonably  and 
without  any  disregard  of  the  first  principles  of  justice,  be  considered  as  sufficiently  and 
adequately  represented  by  the  titular. 

My  Lords,  I  have  mentioned  these  two  early  cases,  as  they  were  a  good  deal  relied 
upon  by  the  Lord  President  in  his  decision.     After  them  we  come  to  a  series  of  modem 
cases,  beginning  about  the  year  1830,  or  within  the  last  thirty  or  thirty-five  years,  in 
which  there  have  been  no  doubt  several  decisions,  none  of  which,  however,  have  been 
brought  up  to  your  Lordship's  House,  in  favour  of  the  view  contended  for  by  the  present 
respondents.     We  have  now,  my  Lords,  to  consider  how  far  your  Lordships  ought  now 
to  affirm  those  decisions  which  have  never  been  brought  up  to  this  House,  and  at  this 
distance  of  time  to  say  that  that  was  not  rightly  done  which  was  done  by  high  officers, 
who  must  be  supposed  to  have  been  acting  in  the  discharge  of  their  duty,  and  who  did 
not  think  it  necessary,  in  the  discharge  of  that  duty,  to  give  to  their  Sul^commissioners 
any  directions  for  the  attendance  of  the  stipendiary,  and  who  were  held  by  your  Lord- 
ship's House  to  be  justified  in  that  conclusion  in  the  case  of  M'Neill  v.  The  Minister  of 
Campbelton,  who,  irrespective  of  all  weight  which  might  be  given  to  the  Act  of  1634, 
were  ready  at  all  times  to  affirm  the  decisions  of  those  Sub-commissioners,  although 
this  stipendiary  had  not  been  served  with  notice  to  attend,  nay,  though  we  find  that 
long  afterwards — even  since  the  matter  has  come  into  the  hands  of  the  present  Lords 
Commissioners  of  Teinds — since  1707  a  stipendiary  being  only  summoned  to  the  pro- 
ceedings for  confirming  a  decisionof  the  Sub-commissioners  made  more  than  a  hundred 
years  before,  has  not  been  held  competent  to  object  to  the  absence  of  the  former 
stipendiary  when  the  SulHM)mmissioners  made  their  report.     My  Lords,  when  we  look 
at  aU  these  circumstances,  I  think  we  are  justified  in  saying  that  the  weight  of  reason 
and  probability  would  stand  very  high,  wholly  irrespective  of  the  Act  of  1634,  for  the 
.  course,  and  the  regular  course  of  proceeding,  before  the  (Commissioners  have  been  such, 
as  that  ordinance  would  indicate  it  to  be. 

My  Lords,  the  case  is  undoubtedly  one  of  extreme  length,  and  one  might  dilate 
upon  it  at  large ;  but  I  prefer  vnith  the  most  unfeigned  humility  (which  indeed  I  ought 
to  feel  in  all  such  cases,  but  which  I  do  feel  most  strongly  in  the  present  case)  to  rest 
upon  the  reasons  which  were  brought  forward  by  Lord  Curriehill,  and  which  I  have 
carefully  read  through,  as  indeed  I  have  also  read  those  brought  forward  by  the  Lord 
President.  I  have  carefully  endeavoured  to  weigh  the  arguments  on  both  sides ;  and  I 
say,  even  if  the  case  was  not  fortified  by  that  ordinance  of  1634,  I  should  have  come  to 
the  same  conclusion ;  but  I  say  also  that  I  think  the  balance  is  strongly  in  favour  of  the 
genuineness  of  that  document,  and  if  so,  the  case  would  be  decided  by  that  document 
alone. 

As  regards  the  particular  cases  before  us,  I  do  not  wish  to  address  your  Lordships 
again  upon  them.  The  second  and  third  cases,  namely,  the  cases  of  Skene  and  Paton, 
seem  to  me  to  rest  upon  exactly  the  same  point  as  the  first  case,  as  regards  the  summon- 
ing of  the  stipendiary ;  but  what  relates  to  their  different  points  is  this — Lord  Curriehill 
was  adverse  to  one  of  the  cases,  thinking  that  it  fell  within  the  principle  of  the  decision 
in  your  Lordships'  House,  in  which  it  was  held  that  the  mere  approval  of  a  decreet- 
arbitral  in  itself  would  not  bind  any  persons  but  the  parties  to  the  submission  to  arbitration. 
Of  course  that  would  be  so  according  to  the  general  principles  of  law.  If  these  persons, 
being  private  parties,  submit  the  matter  to  arbitration,  the  result  of  that  arbitration  can 
[176]  hind  nobody  but  those  who  were  parties  to  the  submission.  That  has  been 
decided  by  your  Lordships'  House  in  a  case  which  was  brought  up  to  this  House  on 
this  very  subject-matter.  But,  on  the  other  hand,  these  principles  are  stated  and  agreed 
to  by  the  learned  Judges,  who  took  different  views  in  other  respects.  If  it  be  shewn, 
that  this  Court  of  Commissioners,  to  whom  the  matter  was  referred,  did  really  enter 
upon  the  valuation,  I  apprehend  that  it  is  no  objection  to  the  valuation  that  there  was 
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brought  before  them,  not  for  their  approbation  as  giving  confirmation  to  the  instrument, 
but  as  part  of  the  evidence  in  the  cause,  a  decision  upon  the  parties  being  willing  to 
have  the  matter  so  investigated,  or  an  admission  (I  refer  to  the  case  of  an  admission, 
because  we  had  the  case  of  an  admission  brought  before  your  Lordships'  House  not  long 
since  as  between  a  titular  and  a  heritor)  between  the  one  party  and  the  other,  as  to 
What  the  real  value  of  the  tithe  was,  they  both  being  parties  before  the  Court-— they 
both  being  parties  who  might  insist  that  that  evidence  was  not  worthy  of  confidence, 
or  that  it  might  be  displaced  by  other  evidence,  or  the  like ;  or  perhaps  in  consequence 
of  l)eing  unwilling  to  have  the  expense  of  a  double  and  further  inquiry  submitting  to 
that  evidence.  Forbes's  case  seems  more  free  than  the  others  from  any  question  of  that 
sort,  though  even  there  I  think  Sir  James  Scougall  was  called  in  to  arbitrate ;  but  then 
he  was  only  called  in  by  the  Court  itself,  that  being  one  of  their  modes  of  proceeding 
which  I  apprehend  they  were  entitled  to  use. 

As  regards  the  teinds  in  Skene's  case,  I  think  what  we  have  got  there  is  in  the 
"extract  decreet  of  valuation  of  teinds,  George  Earl  of  Panmure  against  The  Principal 
of  King's  College,  Aberdeen,  and  Others."  The  whole  matter  seems  to  be  recited  in 
Skene's  case  at  some  length.  The  documents,  including  the  consents,  were  all  produced 
before  the  Court.  As  to  what  is  asked  to  be  done  in  the  proceeding,  it  is  a  process  of 
Tahation.  After  all  the  preliminaries  have  been  gone  through,  the  Lords  Commissioners 
"interpone  their  authority  in  and  to  the  foresaid  consent  contained  in  the  foresaid 
tack " — that  is  to  say,  a  certain  tack  by  which  it  had  been  agreed  that  the  value  was 
to  be  a  certain  amount.  It  is  not  that  they  approve  of  it,  but  they  interpose  their 
authority  "  and  hereby  find  and  declare  the  foresaid  quantity  to  be  the  value,"  "  and 
that  because  at  the  time  of  the  calling  of  the  said  matter,  the  said  pursuer's  procurator 
produced  the  foresaid  two  seisins  and  tack  above-mentioned,  bearing  the  saids  defenders 
to  have  consented  to  the  foresaid  valuation  in  maimer  foresaid,  after  that  the  saids 
defeuders  and  all  others  having  or  pretending  to  have  interest  in  the  said  matter  were 
lawfully  summoned  to  have  compeared  before  the  Lords  Commissioners  to  have  heard 
and  seen  the  foresaid  lands  valued."  Then  it  says,  thereafter  the  Earl  of  Panmure  gave 
in  a  supplication  mentioning  that  the  petitioner  having  intended  process  for  valuation 
of  the  teinds  against  the  members  of  King's  College,  Aberdeen,  as  titulars  of  the  teinds, 
and  they  mention  certain  other  difficulties  which  had  arisen,  but  nevertheless  there  had 
now  been  a  farther  consent  in  the  matter,  and  ultimately  the  Court  seem  to  give  their 
opinion  upon  this  consent  I  apprehend  that  it  was  perfectly  competent  to  them  to  do 
80  if  they  thought  that  it  was  fair  and  right  and  just  that  that  should  be  done ;  but  it 
rests  upon  the  valuation,  and  it  does  not  rest  on  anything  in  the  shape  of  a  consent,  or 
a  decision,  upon  a  submission  to  arbitration. 

In  Paton's  case  there  is  something  very  similar  to  that.  There  is  there  a  document 
in  which  the  college  seem  to  have  consented  in  a  somewhat  similar  way ;  and  then  there 
is  a  decree  of  valuation  of  the  following  tenor  set  forth  in  Paton's  case, — "  At  Edinburgh, 
ths  dlst  day  of  December  1690,  anent  the  summons  of  valuation  raised  and  pursued 
before  the  Lords  and  others  of  the  commission  appointed  by  their  Majesties,  and  the 
estates  of  Parliament,  for  plantation  of  kirks  and  valuation  of  teinds,  at  the  instance  of 
George  Paton  of  Grandholm,  heritor  of  the  lands  under-mentioned,  against  Dr.  George 
Middleton,  Principal  of  the  King's  College  of  Aberdeen,"  and  so  on ;  "  which  summons 
baring  lain  over  and  slept  was  thereafter  wakened  at  the  said  pursuer's  instance  against 
the  said  defenders,"  and  so  on;  "which  summons  of  valuation  makes  mention  that 
when  power  was  given  to  the  Com-[177]"i^^i8sioner8  to  value  the  teinds,  great  and  small, 
true  it  was  that  the  teinds  of  the  pursuer's  lands  under-mentioned,  namely,  the  towns 
and  lands  of  Grandholm,"  and  so  forth,  "  with  the  tofts,  crofts,  parts,  pendicles,  and 
pertinents,"  were  yet  unvalued ;  then  they  were  summoned  to  compear  before  the  Lords 
Comnussioners  on  a  certain  day,  "  to  have  heard  and  seen  a  just  and  true  valuation  of 
the  said  pursuer's  lands  above-mentioned,  lying  as  said  is,  lawfully  led  and  deduced, 
and  all  lawful  manner  of  probation  made  use  of  for  that  effect,  or  else  to  have  shewn  a 
reasonable  cause  to  the  contrary  why  the  same  should  not  have  been  done  " ;  and  then 
iu  that  process,  which  seems  to  be  in  the  regular  from,  to  produce  a  consent,  the  consent 
IB  produced  just  as  in  the  other  case,  and  that  is  gone  through  at  some  length ;  and  then 
we  come  to  a  passage  to  this  effect, — "  The  foresaid  summons,  and  summons  of  waken- 
ing, being  all  at  full  length  heard,  seen,  and  considered  by  the  Commissioners,  and  they 
being  well  and  ripely  advised,  the  said  Commissioners  find  and  declare  the  just  worth 
and  constant  yearly  avail  of  the  pursuer's  lands  to  be  "  so  and  so,  and  that  "  that  shall 
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standi  continue,  and  endure,  and  be  repute  iind  holden  as  the  just  and  true  worth  aad 
constant  yearly  avail  of  the  said  pursuer's  lands." 

My  Lords,  I  apprehend  it  will  follow  in  each  case  that  the  objection  falls  to  the 
ground  when  the  principle  has  been  laid  down  that  the  Commissioners  did  not  meet 
merely  to  approve  the  consents,  but  that  they  met  to  have  such  evidence  produced 
before  them  as  they  should  deem  to  be  just  and  meet  They  did  not  disregard  consents 
as  being  a  very  good  mode  of  ascertaining  the  real  value  of  the  teinds,  but  having 
examined  them,  and  looked  into  the  circumstances,  they  oame  to  the  conclusion  that 
the  value  was  such  as  the  consents  shewed. 

I  apprehend,  therefore,  my  Lords,  that  there  is  really  no  objection  to  the  proceed- 
ings on  these  grounds,  and  that  we  ought  accordingly  to  reverse  the  interlocutors  com- 
plained of,  and  probably  the  proper  course  would  be  to  direct  that  there  should  be  an 
absolvitor. 

Lord  Colonsat. — I  think  there  should  not  be  an  absolvitor.  The  question  arises 
on  a  process  of  augmentation,  modification,  and  locality ;  and  therefore  the  reversal  of 
the  judgment  here  would  mean  that  it  was  to  go  back,  in  order  that  the  process  may 
be  disposed  of  in  the  Court  below.  That  will  be  the  course  of  proceeding  if  the  judg- 
ment of  this  House  be  in  conformity  with  what  has  now  been  suggested. 

In  my  opinion,  the  conclusion  at  which  my  noble  and  learned  friend  has  arrived  is 
a  correct  conclusion.  I  think  that  prior  to  about  1837  there  is  scarcely  any  decided 
case  at  all,  I  should  say  no  decided  case,  which  goes  directly  to  sustain  iJie  contention 
of  the  respondents  in  these  cases.  The  early  case  of  Purvishaugh  is  not,  I  think,  a  case 
in  point,  for  it  appears  that  in  that  case  the  minister  of  the  parish  was  not  merely  a 
stipendiary,  but  that  he  had  another  interest  in  the  teinds ;  and,  accordingly,  I  observe 
that,  in  giving  judgment  in  this  very  case,  the  Lord  President  throws  out  of  view  the 
case  of  Purvishaugh,  as  not  being  a  case  upon  which  he  can  rely  in  support  of  the 
judgment  he  is  going  to  pronounce.  Then,  coming  to  the  more  recent  cases,  the  next 
in  date  is  the  case  of  Kirkbean  in  1708,  in  which  also  it  appears  that  the  minister  had 
obtained  a  decree  of  augmentation  and  modification  of  his  stipend ;  and  the  attempt  at 
a  valuation  then  made  was  an  attempt  which  would  deprive  him  of  the  judgment  he 
had  already  obtained,  and  that  was  held  to  be  an  interference  with  a  substantial  interest. 
The  next  case,  I  think,  is  the  case  of  Fergusson  v.  Gillespie ;  *  and  in  that  case  it  appears 
that  the  minister  was  the  titular,  and  therefore  it  is  not  a  case  in  point,  for  we  are 
dealing  with  a  case  where  the  minister  is  a  stipendiary. 

The  next  case  is  the  case  of  McNeill  v.  The  Minister  of  Campbelton.  That  was  a 
case  of  sub-valuation,  the  approval  of  which  was  opposed.  It  was  decided  in  the  Court 
below  that  in  that  case,  and  affirmed  by  this  House,  that  the  absence  of  the  minister, 
whether  he  was  not  called,  or  whether  he  had  not  appeared  after  being  caUed,  did  not 
invalidate  the  proceedings ;  that  it  was  not  [178]^®<^^3^^y  ^^^^  ^^  should  be  a  party  to  the 
sub- valuation ;  and  that  the  Sub-commissioners  were  quite  entitled  to  go  on  without  the 
presence  or  knowledge,  as  far  as  judicial  knowledge  went,  of  the  stipendiary.  That  is 
a  very  important  step  ;  and  I  must  say  I  have  great  difficulty  in  seeing  any  principle  by 
which  such  a  distinction  could  be  drawn  as  that  of  not  requiring  the  minister  to  be  a 
party  to  a  sub-valuation  before  the  Sub-commissioners,  and  requiring  him  to  be  present 
at  a  valuation  conducted  by  the  Commissioners. 

I  see  that  in  the  case  of  Brown  v.  Stewart,  in  1851,  t  which  was  not,  however,  the 
next  case  that  occurred,  but  was  a  case  of  the  absence  of  a  minister  at  a  valuation  by 
the  Commissioners,  the  Lord  Justice-Clerk  (Hope),  who  was  one  of  the  majority  in  that 
case,  in  very  strong  terms,  and  with  very  great  confidence,  assailed  the  judgment  of 
the  Court  below  in  the  case  of  McNeill  v.  The  Minister  of  Campbelton,  and  also  the 
judgment  of  this  House.  He  contended  very  strongly  and  very  forcibly  that  there  was 
no  distinction  in  principle  between  the  case  of  a  valuation  by  the  Sub-commissioners 
and  the  case  of  a  valuation  by  the  Commissioners ;  and  while  he  was  sustaining  the 
objection  founded  upon  the  absence  of  the  minister  at  a  valuation  before  the  Commis- 
sioners, he  contended  that  the  judgment  which  decided  that  a  valuation  proceeding 
before  the  Sub-commissioners  could  go  on  without  the  presence  of  the  minister  was 
necessarily  wrong  in  principle.  But  it  was  only  wrong  in  principle  if  the  view  of  Lord 
Justice-Clerk  (Hope)  in  regard  to  the  necessity  of  the  minister  being  present  before  the 

•  Fergusson  v.  Gillespie,  1795,  Diet  16,768. 
t  Stewart  v.  Brown,  Jan.  13,  1851,  13  D.  556. 
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Comxnisflioneis  was  a  right  conclusion.  Then  we  have  to  set  the  principle  on  which 
Lord  Justice-Clerk  (Hope)  worked  out  his  judgment  in  the  case  of  Brown  v,  Stewart 
against  the  principle  assumed  by  this  House  in  the  case  of  McNeill  v.  The  Minister  of 
C^mpbelton.  I  venture  to  lean  to  the  judgment  of  this  House  in  the  case  of  McNeill  v. 
The  Minister  of  Gampbelton ;  and  if  that  is  to  be  the  fixed  point  which  we  are  to  start 
from,  I  hold  that  the  judgment  delivered  by  Lord  Justice-Clerk  (Hope),  who  led  the 
majority  in  the  case  of  Brown  v,  Stewart,  is,  in  principle,  in  favour  of  the  judgment 
we  are  now  going  to  pronounce ;  because  his  opinion  is,  that  there  is  no  distinction  as 
to  the  necessity  for  the  presence  of  the  minister,  whether  the  valuation  be  before  the 
Sab-commissioners  or  before  the  Commissioners.  I  think  he  is  right  in  that  view ;  but 
I  think  the  conclusion  it  leads  to  is,  that  he  was  wrong  in  the  judgment  he  pronounced 
in  the  case  of  Brown  v.  Stewart.  And  Lord  Medwyn  was  of  opinion,  in  the  case  of 
Brown  v.  Stewart,  that  the  presence  of  the  minister  before  the  Commissioners  was  not 
necessary. 

Therefore  d«wn  to  1851  there  was  no  unanimous  opinion  of  the  Court — it  was  a 
disputed  point  among  the  Judges,  and  it  was  in  that  unsatisfactory  state  of  the  question 
that  the  judgment  in  the  case  of  Brown  v.  Stewart  was  arrived  at — the  Lord  Justice- 
Clerk  contending  that  he  must  maintain  that  in  principle  the  judgment  of  this  House 
in  the  case  of  McNeill  v.  The  Minister  of  Gampbelton  was  wrong.  'Diere  had  been  a  case 
shortly  before  that  (the  case  of  Simpson  in  1837)  *  in  which  there  had  been  a 
divided  judgment  too.  In  that  case  Lord  Mackenzie  was  of  opinion  that  the  pre- 
sence of  the  minister  was  not  necessary.  Therefore,  since  the  decision  in  the  case 
of  M'Xeill  V,  The  Minister  of  Campbelton,  there  have  been  judgments  in  which  the 
Court  was  divided,  and  in  the  latter  of  the  two  the  reasoning  I  have  noticed  of  the 
Lord  Justice-Clerk  leads,  I  think,  to  the  opposite  conclusion  to  that  which  the  judg- 
ment in  that  case  decided.  Then  comes  the  case  of  Kirkwood,t  in  which  the  Court  of 
Session  held  that  the  point  was  settled  according  to  the  view  contended  for  by  the 
respondents,  as  far  as  that  Court  was  concerned,  because  there  had  been  two  or  three 
successive  judgments  resting  upon  it.  But  it  is  now  a  settled  point,  not  only  by  the 
ease  of  M'Neill  v.  The  Minister  of  Campbelton,  but  by  a  subsequent  case  to  all  these, 
the  case  of  Jamieson,}  that  the  presence  of  the  minister,  or  his  being  [179]  niade  a  party 
in  the  case  of  a  valuation  before  the  Sub-commissioners,  was  not  necessary. 

I  think,  therefore,  my  Lords,  that  there  is  no  authority  that  can  be  held  as  at  all  final, 
or  bearing  the  character  of  a  series  of  judgments  as  the  Lord  President  held  in  this  case. 

Then  what  is  the  principle  that  is  to  be  applied  ?  The  proceedings  before  the  Com- 
missioners or  the  Sub-conunissioners  were  not  proceedings  before  a  regular  Court.  They 
were  proceedings  before  a  commission  appointed  for  the  attainment  of  a  public  object, 
namely,  the  valuation  of  the  teinds,  with  a  view  to  various  results  that  were  to  follow 
from  it— one  of  them  being  the  right  of  purchasing  tithes.  They  were  to  go  on  and 
execute  their  commission,  taking  such  evidence  as  they  thought  necessary,  or  as  appeared 
reasonable  in  the  circumstances.  They  required  to  have  before  them  the  heritor  who 
wanted  his  lands  valued ;  and  the  titular  who  was  the  party  who  had  the  direct  and 
immediate  interest  in  the  lands  was  to  be  cited.  No  other  parties  are  named.  If  the 
minister  was  a  beneficiary,  then  he  was  in  the  same  position  as  the  titular.  But  there 
is  no  indication  or  mention  whatever  of  stipendiary  ministers  as  persons  who  require  to 
be  called.  And  there  is  no  direct  authority  for  saying  that  they  were  required  to  be 
called.  Forbes,  who  writes  at  the  very  close  of  the  last  century,  and  who  has  never 
been  considered  a  very  accurate  writer  on  either  the  general  law  of  Scotland  in  his  two 
Tolumes  of  Institutes,  or  in  his  treatise  on  Teinds,  though  it  was  useful  as  being  almost 
the  only  one  at  the  time  it  was  written — Forbes  says  that  the  minister  must  be  called, 
but  he  does  not  say  what  minister  must  be  called,  and  he  refers  as  his  authority  to  the 
case  of  Purvishaugh.  That  case  is  given  up  now  as  an  authority  for  a  stipendiary 
minister  being  called;  and  therefore  there  is  no  written  authority  for  a  stipendiary 
miniBter  being  called. 

And  the  practice  was  very  various.  We  have  evidence  of  that  practice,  and  Lord 
Medwyn  founds  upon  that  practice  in  the  case  of  Brown  v.  Stewart.  The  practice  both 
before  the  Commissioners  and  the  Sub-comnussioners  has  been  various.     The  ministers 
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t  Barkwood  v.  Grant,  Nov.  7,  1865,  ante,  vol.  iv.  4. 

X  Jamieson  v.  Little,  June  19,  1867,  ante,  vol.  v.  914.  ; 

S.R.B.  MAGPHEBSOK— VOL.  YIIL  6 


1 62     HERITORS  OF  OLD  M ACHAR  t;.  THE  MINISTERS     Vm.  1CAGPHEB80K  H.L.  180. 

wlio  were  Btipendiaries  in  mauy  cases  were  not  called  even  before  the  High  Cominis- 
fiioners.  In  that  condition  of  a  divided  praetice«  how  can  we  say  that  there  is  either 
authority  or  practice  for  its  being  a  fatal  objection  to  a  valuation  that  the  minister  was 
not  called  ?  No  doubt  more  recently  the  practice  has  been  getting  more  general,  and  it 
is,  I  believe,  now  universal  to  call  the  minister  whether  he  be  a  stipendiary  or  a  benefi- 
ciary. It  is  very  reasonable  to  do  that  ex  majore  eautela,  but  the  practice  that  has 
made  it  so  universal  is  the  practice  before  the  Court  of  Session  since  it  has  become  the 
Comnussion  of  Teinds.  And  Mr.  Erskine  refers  to  the  necessity  of  calling  him  before 
the  Court  of  Session,  and  only  the  Court  of  Session.  Now,  the  Court  of  Session  was 
required  to  proceed  as  they  did  in  their  ordinary  course,  and  their  ordinary  course  was 
to  call  all  parties  who  might  be  supposed  to  have  an  interest  in  the  question.  But  at 
the  early  period  when  these  three  valuations  with  which  we  are  dealing  took  place — in 
1683,  1690,  and  1697 — there  was  no  uniformity  of  practice  at  all,  and  indeed  if  there 
had  been,  it  is  not  likely  that  these  three  different  valuations  in  three  different  years,  at 
the  instance  of  different  parties,  would  have  all  proceeded  upon  the  principle  that  it  was 
unnecessary  to  call  the  stipendiary  minister  if  the  practice  had  been  uniform  of  calling  him. 

Now,  what  was  the  interest  of  the  stipendiary  minister  t  It  was  a  very  remote 
interest  indeed.  The  titular  was  the  party  who  had  the  real  and  true  interest 
in  the  teinds.  The  stipendiary  was  a  sort  of  creditor  of  the  titular — that  was  all — and 
his  interest  was  of  a  very  remote  kind,  and  might  never  emerge.  It  was  remote  in  this 
case ;  for  it  is  only  now  that  it  has  come  into  existence.  The  valuation  has  been  recog- 
nised and  acted  on  for  a  very  long  time,  and  the  defence  of  the  minister  for  having 
allowed  that  to  take  place  is, — I  had  no  interest  till  now.  No  interest  till  now !  Why, 
he  says  he  had  an  interest  200  years  ago !  But  the  interest  he  had  was  so  remote  that  it 
\as  only  emerged  now.  So  also  in  the  case  of  M'Keill,  the  valuation  took  place  180 
years  before  the  interest  emerged.  The  Commissioners  required  to  bring  into  the  field 
the  party  who  was  interested.  The  titular,  whose  in{180]-lerest  was  immediate,  wae 
the  proper  party  to  bring  into  the  field,  and  that  was  done. 

I  therefore  think  that  there  is  neither  principle  nor  authority  in  the  proceedings 
prior  to  1837  for  holding  this  valuation  to  be  a  nullity.  As  regards  the  judgments 
since  1837, — with  respect  to  two  of  them  there  was  a  difference  of  opinion  in  the  Court, 
— one  of  them  proceeded  upon  feeling  it  necessary  to  impeach  the  judgment  of  this 
House  in  the  case  of  McNeill  v.  The  Minister  of  Campbelton  in  order  to  arrive  at  the 
conclusion  which  was  arrived  at ;  and  the  third  case  was  one  in  which  it  was  held, 
very  properly,  that  the  matter  had  been  decided  twice  in  the  Court  of  Session,  and  that 
in  that  Court  at  all  events  those  previous  decisions  ought  to  be  followed.  But 
now  that  the  case  has  come  here,  I  think  that  the  reasons  assigned  by  Lord  Curriehill 
and  by  my  noble  and  learned  friend  on  the  woolsack  are  quite  sufficient  to  require  us  to 
alter  the  decisions  of  the  Court  of  Session. 

There  is  another  objection  raised,  especiaUy  in  the  case  of  Skene.  There  is  some  ambi- 
guity about  the  decree ;  but  I  think,  looking  at  the  whole  character  of  it,  that  it  is  a 
proceeding  in  a  process  of  valuation,  and  if  you  regard  it  as  a  proceeding  in  a  process  of 
valuation,  then  I  think  it  was  evidence  of  a  kind  that  the  Commissioners  were  entitled 
to  take  into  account  and  to  rely  upon,  and  that  there  is  not  such  a  broad  distinction 
between  that  and  the  other  decrees  as  would  entitle  us  so  give  a  different  interpreta- 
tion to  it. 

Lord  Caibns. — My  Lords,  I  had  prepared  some  detailed  observations  to  lay  before 
your  Lordships  upon  these  cases,  but  after  what  has  been  said  by  my  noble  and 
learned  friends  who  have  preceded  me  I  do  not  think  I  should  be  justified  in  occupy- 
ing any  space  of  your  Lordships'  time,  and  shall  content  myself,  therefore,  with 
making  one  or  two  very  general  observations  upon  the  cases  before  us. 

The  object  of  these  proceedings  in  the  Court  of  Session  in  Scotland  was  to  set  aside 
valuations  made  as  long  ago  as  the  years  1683,  1690,  and  1697.  These  valuations 
have  stood  since  that  time,  and  have  been  acted  upon,  and  in  one  case  at  least  they 
have  been  used  as  a  defence  to  a  proceeding  which  was  at  variance  with  such  valuations 
being  in  existence.  Therefore  your  Lordships  would  be  very  unwOling  to  set  aside 
instruments  of  this  kind  unless  you  are  satisfied  that  there  was  some  reason  or  aome 
authority  which  required  you  to  do  so. 

There  are  two  or  three  general  observations  which  occur  at  the  very  outset  of  a  case 
of  this  kind.  In  the  first  place,  I  must  say  that  the  character  of  the  objection  to  these 
valuations  appears  to  me  to  be  entirely  teehmcal.  There  is  no  suggestion  whatever 
here  that  there  was  any  collusion  or  undervaluing  at  the  time  of  the  valuation  being 
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made.  It  is  simply  a  suggestion  that  there  was  the  absence  of  a  person  who  was  not 
called,  without  any  suggestion  that  there  was  some  collusion  or  some  undervaluing  which, 
if  that  person  had  been  called,  would  have  been  prevented.  In  the  next  place,  the 
interest  of  the  person  who  is  said  not  to  have  been  called  appears  to  me  to  have  been 
identical  with  the  interest  of  the  titular  who  was  called,  and  who  was  a  party  to  the 
proceedings.  Or  if  there  is  a  difference  between  the  two  interests,  the  interest  of 
the  titular  appears  to  me  to  be  the  higher  interest  of  the  two,  because  the  titular  was 
interested  in  what  I  will  call  the  residuum  of  the  teinds  after  satisfying  the  stipen- 
diary, and  therefore  he  would  be  the  person  who  would  be  naturally  most  anxious  to 
make  the  teinds  as  large  as  possible. 

In  the  next  place,  it  is  conceded  that  on  a  valuation  made  by  the  Sub-commissioners 
the  stipendiary  would  not  have  been  a  necessary  party,  and  the  argument  therefore  has 
been  obliged  to  be,  that  though  his  presence  was  not  necessary  before  the  Sul>com- 
miflsioners  (where  I  should  have  thought  there  was  more  reason  that  he  should  be 
present),  it  was  necessary  before  the  Commissioners.  Further  than  that,  my  Lords,  it  is 
admitted,  and,  indeed,  it  could  not  be  controverted,  that  the  Sovereign,  who  had  at 
least  as  much  interest  as  the  stipendiary,  and  I  might  add  the  co-heritor,  never  has 
been  cited,  and  his  interest,  at  least,  has  be^n  allowed  by  the  statute  to  be  protected 
by  those  who  were  cited. 

In  addition  to  these  considerations,  there  is  one  other  which  presses  very  [181]  much 
upon  my  mind.  Beyond  all  doubt,  it  was  the  object  of  the  Legislature  in  Scotland,  at 
the  time  when  the  Act  of  1633  was  passed,  to  have  a  valuation  made  of  the  teinds  of 
the  whole  of  Scotland,  and  to  have  that  valuation  made  as  soon  as  possible.  And  the 
phrase  which  has  been  mentioned  occurs  in  one  of  these  Acts  of  Parliament, — that  the 
object  of  Parliament  was  to  "  accomplish  and  finish  the  great  and  glorious  work  of  the 
Taluations  of  the  teinds."  I  must  say,  it  does  seem  to  me  a  priori  the  most  unlikely 
thing  in  the  world,  that  the  intention  of  Parliament  at  that  time  would  have  been  to 
have  required  all  the  stipendiaries  all  over  Scotland  to  leave  their  more  proper  and  holy 
vork  in  which  they  were  engaged,  and  to  embark  in  that  which  was  a  species  of  litiga- 
tion, either  before  the  Sub-commissioners  or  before  the  Commissioners,  for  the  piirpose 
of  maintaining  their  remote  rights,  because  it  was  nothing  but  remote,  to  an  augmenta- 
tion of  stipend,  when,  as  I  have  shown,  I  think  the  whole  of  their  interest  was 
substantially  protected  by  those  who  must  have  been  called  to  that  valuation. 

These  considerations  would  make  me  very  unwilling  indeed,  unless  I  were  compelled 
by  absolute  authority  to  do  so,  to  come  to  the  conclusion  that  the  stipendiaries  were 
necessary  parties  to  be  called  upon  the  occasion  of  any  of  these  valuations. 

Now,  my  Lords,  with  regard  to  the  authorities,  I  do  not  intend  to  go  over  them.  I 
will  only  say  this  ojf  them,  that  as  to  the  practice  of  the  seventeenth  century,  we  have 
nothing  to  guide  us  which  can  be  called  authority,  except  three  documents,  if  I  may 
tenn  them  documents,  namely,  the  commission  of  1629,  the  Act  of  1633,  and  that 
decree  of  1634,  a  copy  of  which  is  in  the  Advocates'  Library  at  Edinburgh,  and  to 
which  my  noble  and  learned  friend  has  referred.  Beyond  all  doubt,  every  one  of  these 
documents  existing,  and  having  their  origin,  in  the  seventeenth  century,  is  favourable 
to  the  case  of  the  appellants,  and  unfavourable,  in  my  judgment,  to  the  case  of  the 
lespondents.  I  attach  very  much  less  weight  to  the  authorities  dating  from  the  year 
1700  (I  refer  to  those  in  the  eighteenth  century),  because,  at  that  time,  the  jurisdiction 
bad  been  transferred,  as  has  been  said,  from  the  Teind  Commissioners  to  the  Court  of 
Session ;  and  under  that  transfer  the  business  was  to  be  conducted  in  the  Court  of 
Session  as  a  regular  civil  suit.  When  that  was  the  law,  it  was  the  most  important 
thing  in  the  world  that  the  Court  of  Session  should  require  every  person  who  had  the 
same  sort  of  interest  which  is  represented  in  a  civil  suit  to  be  called  in  any  proceeding 
before  the  Court  of  Session  sitting  as  the  Commissioners  of  Teinds.  But,  my  Lords, 
erenwith  regard  to  all  those  authorities,  running  down  from  the  year  1700,  putting 
aside  one  or  two  very  recent  cases  which  have  been  referred  to,  and  which  may  be  said 
to  be  now  under  review,  as  well  as  the  particular  cases  upon  which  we  are  engaged,  it 
appears  to  me  that  several  of  them  have  been  founded  upon  the  Purvishaugh  case, 
which  clearly  must  be  given  up  as  a  binding  authority  for  the  purpose  we  are  discuss- 
ing ;  and  as  to  the  others  of  them,  it  appears  to  me  that  they  do  not  at  all  establish  the 
porpoee  for  which  they  are  cited,  of  showing  that  the  stipendiary  must  have  been  called 
in  proceedings  of  this  kind. 

I  am  very  glad  my  noble  and  learned  friends  have  arrived  at  the  conclusion  to 
which  they  have  come.   I  entirely  concur  with  them  in  that  conclusion.   I  think  that  there 
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is  nothing  special  in  these  particular  cases  to  exempt  them  from  the  general  con- 
clusion; and  I  am  quite  prepared  to  concur  in  the  motion  made  by  my  noble  and 
learned  friend. 

Sir  Roundell  Palmer, — Will  your  Lordships  allow  me  to  remind  you,  that  bythe 
interlocutors  below  the  appellants  have  been  ordered  to  pay,  and  have  paid,  expenses. 
Of  course  that  will  be  set  right  in  your  Lordships'  judgment. 

Lord  Ghanobllor. — I  apprehend  this  will  be  the  proper  course: — Turning  to 
Skene's  case,  it  will  be  sufficient  to  reverse  the  interlocutor  of  the  Lord  Ordinary,  so 
far  as  it  finds  that  the  appellants  in  the  cause,  "  Henry  David  Forbes,  John  Gordon 
Gumming  Skene,  James  Gordon  Hay,  and  Major  Paton,  have  not  [182]  produced 
valuations  of  their  respective  teinds  which  can  be  sustained  as  effectual  against  the 
ministers  of  the  parish,  and  decerns :  Finds  them  respectively  liable  to  the  objectors  in 
expenses ;  allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  Auditor,  to  tax  and  report"  That  will  be  reversed,  and  this  House  will 
probably  direct  to  be  substituted  for  it  a  finding  that  the  tiends  of  the  appellants'  lands 
have  been  valued  under  the  decree  in  each  case,  and  are  not  liable  for  additional 
stipend. 

Lord  Golonsat. — ^The  interlocutors  of  the  Inner-House  will  also  be  reversed,  1 
suppose. 

Lord  Ghanobllor. — Yes.  This  will  be  put  in  proper  form.  The  question  I  shall 
have  to  put  to  your  Lordships  will  be — That  the  interlocutors  of  the  Lord  Ordinary 
and  of  the  Inner-House  be  reversed  so  far  as  they  afiect  the  several  cases  of  the  appellants, 
and  that  the  words  I  have  read  be  struck  out,  and  that  in  lieu  thereof  we  find  that  they 
have  established  these  valuations,  and  that  they  are  not  liable  to  be  localled  upon  for 
teinds.  Your  Lordships  will  also  further  direct  that  the  expenses  paid  by  the  several 
appellants  be  repaid  to  them  by  the  respondents. 

Mr.  Anderson, — And  that  the  appellants  should  have  their  costs  below. 

Lord  Ghanobllor. — No.  There  are  other  parties  who  are  not  before  us  now  who 
have  proved  their  valuations,  and  as  regards  them  they  neither  pay  nor  receive  ex- 
penses. The  interlocutor  "  Finds  that  the  valuations  founded  on  by  the  said  Charles 
B.  Fisher  and  Luke  Netterville  Barron  are  not  now  objected  to :  Finds  that  no 
expenses  are  due  to  or  by  these  respondents." 

Intbrlogxttors  reversed,  with  finding  and  directions  as  to  repayment  of  expenses  in 
the  Gourt  below. 

Martin  &  Leslib,  Westminster — H.  &  A.  Inglis,  W.S. — W.  &  H.  P.  Sharp — 

Hbnrt  &  Shiress,  S.S.G. — Loch  &  Maclaitrin,  Westminster — Alex.  Duthie, 
Writer — Messrs.  Burchblus,  Westminster — John  Auld,  W.S. 

[Principle  applied,  Hay  v.  Minister  of  Peebles,  1886,  13  R.  585.] 
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John  Wilson  and  Others  (Dixon's  Trustees),  Appellants. — Lord-Adv. 

Ymcng — Sir  R.  Palmery  Q.G, 
Adam  Watson  and  Others  (Allan's  Trustees),  Respondents. — 

D,'F.  Oordmi,  Q.C. — Anderson,  Q.C. 

Superior  and  Vassal — Fevrdisposition — Conditions  as  to  Building, — A  feu-disposition, 
which  imposed  certain  conditions  and  restrictions  on  the  vassal's  right  to  biuld,  con- 
tained a  stipulation  that  the  superior  should  insert  the  same  conditions  in  any  sub- 
sequent feu-charters  to  be  granted  by  him  of  the  adjoining  ground.  Held  (affirming 
judgment  of  Gourt  of  Session),  that  the  stipulation  was  binding  on  the  superior,  and 
that  the  vassal  was  entitled  to  enforce  compliance  with  it,  unless  and  except  in  so 
far  as  the  superior  should  establish  by  declarator  his  right  in  special  circumstances  to 
feu  on  different  terms. 

(Reported  in  the  Court  of  Session,  Dec.  9,  1868,  ante,  vol.  vii.  p.  193.) 
Grahames  &  Wardlaw,  Westminster — Melville  &  Lindesat,  W.S. — W.  Robertson, 

Westminster — J.  Galletly,  S.S.C. 

[Commented  upon,  Alexander  v,  Stobo,  1871,  9  M.  599.] 
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No.  1.  VIII.  Magphbrson,  1.     18  Oct.  1869.     Registration  Appeal  Court. — B. 

William  Deans,  Appellant. 
William  Blackwood,  Objector  and  Eespondent. 

Franchise — Defeasible  Title — Tenancy — Overseer, — A  yearly  servant  in  possession  of 
a  house  as  part  of  the  consideration  for  his  services,  is  not  entitled  to  the  franchise 
in  respect  thereof,  his  tenure  being  defeasible  at  the  wiU  of  his  master. 

Deans  stood  on  the  assessor's  list  as  tenant  and  occupant  of  a  dwelling-house  and 
garden  at  The  Glen,  Peeblesshire. 

Blackwood  objected  that  he  was  not  a  tenant  within  the  meaning  of  the  Act. 

It  was  admitted  that  he  was  a  servant  hired  for  the  year  as  overseer  at  The  Glen, 
and  that  he  occupied  the  house  and  garden,  which  belonged  to  his  master,  under  his 
contiact  of  service,  as  part  of  the  stipulated  consideration  for  his  services,  and  not 
for  rent. 

The  Sheriff  (G.  Napier)  sustained  the  objection. 

Deans  appealed,  and  argued; — He  was  in  the  same  position  as  a  bank-agent, 
dissenting  minister,  or  factor.  * 

Blackwood  replied.! 

Lord  Benholme. — ^There  is  no  difference  between  an  overseer  employed  for  a  year 
and  a  ploughman  engaged  from  Whitsunday  to  Whitsunday.  It  is  a  contract  of 
service  in  either  case,  and  if  broken  the  only  remedy  is  damages.  If  the  party  is 
dismissed  he  must  turn  out  of  the  house,  and  an  occupation  which  may  be  thus  put  an 
end  to  is  insufficient  to  found  a  qualification  for  a  vote. 

The  other  Judges  concurred. 

The  Court  affirmed  the  judgment  of  the  Sheriff. 

*  ■  ■  ■■  ■■■■■I.I.I.  ■■-■■■       ^,^^^^^,^^^j 

*  Walls  V.  Spence,  Dec.  19,  1868,  an^e,  vol.  vii.  p.  288;  Robbie  r.  Meiklejohn, 
Dec  19, 1868,  ante,  vol.  vii.  p.  296 ;  Hector  v.  Martin,  Nov.  29,  1866,  ante,  vol.  v, 
p.  68. 

t  Rose  17.  Grant,  Dec.  19,  1868,  ante,  vol.  vii.  p.  309. 
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No.  2.  VIII.  Macphebson,  2.    18  Oct.  1869.    Registration  Appeal  Court — B. 

William  Blackwood,  Objector  and  Appellant. 
James  Patebson  Lossock,  Bespondent 

Franchise — Tenant — Temperance  Hotel-keeper — Sublease. — Hdd  that  the  occupatioa  of 
rooms  in  a  temperance  hotel  by  a  customer  for  six  months  did  not  affect  the  land- 
lord's occupancy  of  the  house  as  tenant. 

Lossock  was  placed  on  the  roll  as  tenant  and  occupant  of  subjects  in  Peebles. 

Blackwood  objected  that  he  had  not  been  in  the  actual  personal  occupancy  during 
the  statutory  period,  having  given  the  use  of  a  part  of  the  subjects  for  a  considerable 
portion  of  the  period  to  another  person  for  hire. 

It  was  admitted  that  the  house  was  a  bona  fide  temperance  hotel. 

It  was  proved  that  a  Mr.  Smith  had,  from  the  month  of  December  1808  to  May 
1869,  occupied  a  bed-room  in  the  hotel — not  a  fixed  bed-room,  but  sometimes  one  and 
sometimes  another,  according  as  the  business  or  convenience  of  the  house  required ; 
that  he  took  his  meals  in  the  public  room,  and  that  he  paid  for  his  bed-room  by  the 
week  at  a  fixed  rate,  and  for  his  meals  according  to  what  he  consumed,  as  if  he  had 
been  residing  in  an  ordinary  licensed  hotel. 

The  Sheriff  (G.  Napier)  repelled  the  objection. 

Blackwood  appealed,  and  argued ; — If  a  temperance  hotel  was  placed  on  the  same 
footing  as  an  ordinary  licensed  hotel,  every  one  who  let  lodgings  would  call  his  house 
a  hotel,  and  evade  the  statute.  The  point  had  been  decided  in  the  case  of  Donaldson 
V,  Brodie,  December  19, 1868,  ante,  vol.  vii.  p.  314. 

Lord  Ardkillan. — ^This  case  can  scarcely  be  viewed  as  a  case  of  sublease.  It 
approaches  much  more  nearly  the  taking  a  boarder  than  the  letting  a  special  part  of 
one's  house.  In  the  case  of  Donaldson  v.  Brodie,  that  which  was  found  fatal  to  the 
claim  was  that  four  rooms  and  the  kitchen,  which  was  the  most  important  part  of  the 
house,  were  let  off  for  a  considerable  part  of  the  year.  Here  the  occupier  possesses  the 
whole  of  the  house  with  the  exception  that  certain  persons  sometimes  occupy  one 
room  and  sometimes  another,  taking  their  meals  in  a  public  room.  I  cannot  doubt 
that  he  is  the  keeper  of  an  hotel ;  and  what  he  has  done  seems  to  me  more  like  using 
part  of  the  house  for  boarding  than  for  letting. 

Lord  Orkidalb. — The  only  point  the  appellant  tries  to  make  is  that  if  claims  such 
as  this  are  sustained  it  will  open  the  door  to  great  fraud,  as  people  may  divest 
themselves  of  their  necessary  qualifications  by  letting  portions  of  their  houses,  and  at 
the  same  time  save  themselves  from  objection  by  calling  themselves  temperance  hotel- 
keepers.  Now,  it  is  important,  with  regard  to  that  observation,  to  keep  in  view  that 
the  house  here  in  question  is  stated  to  be  a  bona  fide  temperance  hotel.  When  a  case 
of  attempted  fraud  occurs,  it  will  be  probably  found  out  and  treated  as  it  ought 
Here,  however,  we  have  to  deal  with  a  bona  fide  temperance  hotel  alone ;  and  such  a 
hotel  is,  I  apprehend,  in  every  respect  the  same  as  any  other  hotel,  except  that  it  does 
not  furniBh  exciseable  liquors  to  the  guests.  Unless,  therefore,  the  Court  are  prepared 
to  hold  that  hotel-keepers  are  not  entitled  to  be  on  the  register,  I  do  not  see  how  it  is 
possible  to  hold  that  the  keeper  of  a  temperance  hotel  is  not  so  entitled. 

Lord  Benholmb  concurred. 

The  Court  affirmed  the  judgment  of  the  Sheriff. 


No.  3.  VIII.  Macpherson,  3.    19  Oct  1869.    Registration  Appeal  Court — B. 

John  Weir,  Appellant 
William  Blackwood,  Objector  and  Respondent 

franchise — Count]/  Voters  Act,  1861 — Failure  to  appear. — A  person  enrolled  as 
proprietor  having  been  objected  to  was  twice  cited  to  produce  his  titles,  but  failed  to 
do  so.  Judgment  of  the  Sheriff  ordaining  his  name  to  be  removed  from  the  register 
affirmed. 
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Weir  stood  on  the  register  of  voters  for  Peeblesshire  as  proprietor  of  houses  and  a 
garden  at  Linton. 

Blackwood  objected  that  he  was  not  proprietor,  and  called  for  his  titles. 

In  consequence  of  this  call  he  was  personally  cited  to  appear  and  produce  them  at  a 
CJourt  to  be  held  on  the  15th,  and  again  at  a  Court  to  be  held  on  the  18th  September, 
but  he  failed  to  do  so  on  either  occasion. 

Blackwood  moved  that,  in  respect  of  the  appellant's  failure,  he  should  be  struck  off 
ihe  register. 

It  was  answered  by  counsel  for  the  appellant,  that  his  failure  tras  not  sufficient 
reason  for  expunging  his  name ;  but  no  explanation  was  given  of  his  absence. 

In  a  previous  case,  the  Sheriff  (G.  Napier)  had  struck  of  a  voter  from  the  roll,  in 
the  same  circumstances,  and  intimated  his  intention  to  follow  that  precedent.  He 
accordingly  struck  Weir's  name  off  the  roll. 

Weir  appealed,  and  argued ;  —  Under  the  County  Registration  Act  a  witness  or 
haver  who  failed  to  appear  might  be  fined  £6.  That  was  the  remedy.  Striking  his 
name  off  the  register  was  not  prescribed,  and  in  many  cases  would  lead  to  hardship  and 
injustice. 

Lord  Benholmk. — I  am  very  clearly  of  opinion  that  the  Sheriff  has  done  right. 
It  has  been  suggested  that  if  there  had  been  certification  there  would  have  been  no 
objection ;  and  that  admits  a  power  in  the  Sheriff  to  inflict  this  penalty.  Now,  in  a 
previous  case,  the  Sheriff  had  given  notice  that  he  would  inflict  it  in  every  subsequent 
case  where  the  party  cited  failed  to  appear ;  and  how,  then,  can  it  be  said  that  this 
party  had  no  notice  ?  If  the  Sheriff  had  power  with  certification,  he  did  quite  ripii, 
for  tiiis  party  had  full  notice. 

Lord  Ardmillan.— The  voter  here  was  twice  personally  cited  as  a  witness  and 
haver,  but  did  not  choose  to  appear.  He  was  represented  by  counsel,  who  offered  no 
explanation  of  his  absence ;  and  it  cannot  be  disputed  that  his  absence  was  wilful.  It 
has  been  suggested  that  the  remedy  was  to  have  fined  him  £5,  but  I  concur  in  thinking 
that  the  fine  is  no  suitable  or  adequate  remedy ;  for,  in  the  prospect  of  a  contested 
election,  many  a  candidate,  or  friend  of  a  candidate,  would  be  glad  to  pay  such  a  sum 
for  a  voter.  I  do  not  look  on  the  penalty  of  X6  as  any  remedy  to  the  objector  at  ell,-— 
it  is  a  mere  punishment  for  what  is  of  the  nature  of  contempt  of  Court.  The  only 
remedy  to  the  objector  is  that,  after  due  notice,  ^with  certification  express  or  cleariy 
implied,  the  voter  who  does  not  appear  shall  lose  his  vote.  In  this  case  there  were 
^0  personal  citations,  and  there  was  abundant  notice,  and  the  certification  was  implied 
▼ery  clearly. 

Lord  Ormidaml— I  must  own  that  I  still  entertein  some  doubt.  We  are  here  m  a 
question  of  evidence,  and  the  practice  of  the  Sheriff's  Eegistration  Court.  An  o">J«^^ 
is  taken  to  a  party  on  the  roll.  He  does  not  appear,  and  the  objection  is  held  good, 
and  his  name  expunged  from  the  roll.  I  do  not  know  that  we  are  entitled  to  deal  with 
such  a  matter  in  a  registration  court  otherwise  than  in  an  ordinary  court  of  justice. 
Now,  when  two  litigants  enter  into  a  litigation,  an  order  is  sometimes  pronounced,  and 
may,  I  doubt  not,  be  competently  pronounced,  on  one  of  them  to  appear  for  ^rtai^i 
purposes,  with  certification  that  if  he  does  not  he  will  be  held  as  confessed.  That  is 
ordinary  [4]  practice.  But  it  is  somewhat  strange  to  me  to  say  that,  because  a  party  who 
has  been  cited  to  attend  as  a  haver  has  failed  to  attend,  judgment  shall  be  given  against 
him  as  a  matter  of  course.  That  he  did  not  attend  might  be  a  very  strong  circumstance 
for  the  consideration  of  the  Court  in  judging  of  the  evidence  and  case  otherwise ;  but 
I  am  not  prepared  to  say  that  it  ought  of  itself  to  be  held  as  conclusive.  What  I 
desiderate  is,  that  some  certification  should  have  been  given  that  if  this  appellant  did 
not  appear  the  objection  would  be  sustained.  I  am  not,  therefore,  quite  satisfied  that 
the  course  taken  by  the  Sheriff  in  this  case  was  the  correct  one ;  and  as  your  Lordships 
have  decided  the  matter,  I  have  thought  it  right  to  state  the  grounds  of  doubt  which 
have  occurred  to  me  on  the  subject. 

Tkb  Court  affirmed  the  judgment  of  the  Sheriff. 

[Observed  upon,  Stirling  v.  Fletcher,  1895,  2a  B.  120.] 
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Ko.  4.  VUI.  Macpherson,  4.    20  Oct.  1869.    Registration  Appeal  Court — B. 

Thomas  Mubrat,  Appellant. 
William  M'Gowan,  Objector  and  Bespondent. 

Burgh  Franchise — Defeasible  Title — Tenant — Bank- Agent — Reform  Act,  1832,  sec.  11. 
— A  bank-agent  occupying  premises  connected  with  the  bank  and  belonging  to  the 
company,  subject  to  an  obUgation  to  remove  when  required  by  the  directors,  was 
entered  on  the  assessor's  list  as  tenant  and  occupant.  Objection,  that  his  tenure  was 
a  defeasible  one,  sustained, 

Murray's  name  was  on  the  assessor's  list  of  voters  for  the  burgh  of  Wigtown  as 
tenant  and  occupant  of  a  dwelling-house,  High  Street 

M'Gowan  objected  that  Murray  was  not  tenant  within  the  meaning  of  the  Act 
2  &  3  Will.  lY.  c.  65,  sec.  11,  but  that  he  occupied  the  premises  as  bank-agent,  and 
at  the  pleasure  of  the  bank. 

It  was  proved  that  Murray's  name  appeared  on  the  valuation-roll  as  tenant  and 
occupant  of  the  premises  at  a  rent  of  £35.  He  was  and  had  been  for  several  years 
agent  at  Wigtown  for  the  Clydesdale  Banking  Company,  of  which  he  was  a  partner, 
and  had  conducted  the  business  in  an  office  forming  part  of  a  house  in  High  Street 
there,  in  which  house  he  also  resided.  He  had  no  lease  of  the  dweUing-house,  and 
never  paid  rent  to  the  bank,  but  occupied  the  dwelling-house  as  part  remuneration  as 
agent  The  safe  in  the  bank-office  was  secured  by  a  bolt  connected  with  a  bedroom  in 
the  dwelling-house  above.  There  was  only  one  door  of  access  from  the  street  to  the 
bank-office  and  dwelling-house,  there  being  an  entrance  door  from  the  lobby  to  the 
bank,  and  an  entrance  door  from  the  same  lobby  to  the  dwelling-house. 

A  bond  granted  by  Murray  in  favour  of  the  bank  contained  the  following  clause : — 
"  It  shall  be  competent  to  and  in  the  power  of  the  said  directors,  or  of  the  said  number 
of  them  respectively,  at  any  time  they  may  see  proper,  to  remove  me  from  such  office 
and  trust,  and  that  without  assigning  any  cause  for  so  doing ;  and  I  shall  be  bound,  as 
I  hereby  bind  and  oblige  myself,  not  only  to  remove  accordingly,  but  also  to  deliver  up 
...  all  sums  of  money,  specie,  bills,  promissory-notes,  cuid  others,  of  whatever 
nature  or  description,  that  may  be  in  my  possession  in  any  manner  of  way  belonging  to 
or  under  the  control  of  the  said  banking  company,  and  to  cede  possession  of  the 
company's  office  or  place  of  business  occupied  by  me  for  the  time,  and  of  all  places  of 
security,  safes,  or  other  premises  belonging  or  attached  thereto,  or  any  ways  connected 
therewith,  with  the  keys  of  the  same,  and  also  all  books,  accounts,"  &c. 

The  Sheriff  (Hector)  sustained  the  objection. 

Lord  Bbnholmb. — This  appeal  raises  precisely  the  same  question  as  we  considered 
last  year.  Our  decision  then  rested  mainly  on  the  principle  that  a  precarious  franchise, 
defeasible  at  the  pleasure  of  some  one  else  than  the  voter,  was  [5]  not  contemplated  by 
the  statute.  That  principle  I  consider  one  of  the  greatest  importance.  Last  year  we 
held  that  it  was  not  necessary  that  there  should  be  an  express  contract  of  lease  in  order 
to  constitute  tenancy,  but  that  it  is  enough  if  the  contract  under  which  the  party  holds 
gives  him  a  right  to  occupy  the  premises,  although  he  pays  no  money  rent,  but  only 
gives  a  consideration  in  the  shape  of  services.  In  this  case,  then,  it  does  not  exhaust 
the  question  of  the  appellant's  right  to  say  that  he  has  no  lease,  written  or  verbal. 
The  contract,  however,  on  which  he  founds  is  not  a  lease,  but  a  contract  with  the  bank 
as  their  agent,  his  title  and  right  as  tenant  depending  entirely  on  the  continuance  of 
his  employment  as  agent.  That  employment  is  of  such  a  nature  that  it  may  be  put  an 
end  to  by  the  bank  at  any  moment.  It  follows  that  the  appellant's  tenancy  is  of  an 
equally  precarious  nature.  Now,  such  a  precarious  right  is  not  a  good  foundation  for 
the  franchise  ;  and  that  is,  I  think,  sufficient  to  warrant  us  in  dismissing  this  appeal. 

Lord  Ardmillan. — The  appellant  in  this  case  is  not  on  the  roll,  because  last  year  this 
objection  to  his  qualification  was  sustained.  The  burden  of  supporting  his  right  to  be 
put  on  the  roll,  therefore,  rests  upon  him.  He  says,  and  must  instruct,  that  he  is 
entitled  to  the  franchise  as  a  tenant  and  occupant.  In  disposing  of  this  case  what  we 
must  regard  is  past  occupancy.  But  mere  occupancy  is  not  sufficient ;  we  must  look  to 
its  nature.     Now,  has  the  occupancy  of  the  past  year  been  an  occupancy  on  a  tenure  of 
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*j|)U9qs  9q:^  jo  (|n9nii^pnr  9q((  p9nui]gv  innoQ  XHX 
*p9ni«)8n8  9q  ^onnvo  mivp  {(n969jd  9q!|  !^«q)  '9ioj 
-ai9q4  '3[niq')  j  'noi^vogjimib  «  pioj^ts  ppoqs  '^)i9doid  qifiM.  p9{^8«j)noo  8V  ^!|uou9dn8 
B  *6pioii  i9q(|o  ui  ^10  '9no|v  89iqnp-n9j  o)  !|q8ii  «  )vq)  p9)B|dni9)no9  ()on  svii  !|i  !|«q)  nvq{( 
noisnpnoo  j9q(^o  iCnv  !|«  9aijjb  i^onn^o  \  '9svo  9q:^  dni9q  ((vq^  pn«  '<(oy  nuoj9^  !|n999i  9q(^ 
JO  !|j«d  SB  ?>oy  noi!^Bn|BA  9q)  jo  gf  9sn«io  p«9i  oq  *^mq(>  j  *p9|(^pn9  9m  9^  *9siq9nuij 
V3^  loj  noi!(iK>gi|9nb  «  pioj^v  p^noqs  89i(^np-n9j  i99iC  <(8V|  jo  ^oy  oq^  jo  g  98nBp  i9pnn 
Xf^  9in)C|st39^  9q)  JO  noi)n9{^nT  9q(^  n99q  9ABq  p|noo  i9A9n  %\  (^«q!^  8iiOf[oj  ^\  y^\y^  J 
^asso  9q)  Sni9q  ^^vqx  *8)99Cqn8  9iq«88988«  |pe  jo  noi!|vi9xnnn9  9Ai!|8nBqx9  nv  9q  o((  p9pn9{^ 
-m  81  98nv|9  ^Bqx  '^  p9ii9j9i  98nvp  9q)  ni  p9(^«j9nmn9  98oq)  (^daoxo  ||oi-noi()«n|BA 
aq*)  no  p9J9qn9  qo9Cqns  on  si  9i9q)  )«q<(  'noiS89jdnii  8noiA9jd  Lvi  qi^iii  spnodsojjoo  [Z2] 
)8qii  'png  j  Ximbni  no  'mo|^  '{^99rqn8  «  qons  Sni9q  sv  p9(^69SSn8  sbal  8pni9!|  jo  i[9«)  y 
noy  noi^BQiB^  9q(^  JO  gf  98n«io  m  p9nopn9ni  98oq)  !|d90X9  ||a[->noi(^Bn|BA  9q)  ni  p9pni9 
-HI  ^dajqns  9iq«)U9q  iCn«  sbm.  9J[9q)  J9q((9qii  p9SiBi  sbm.  !|niod  oqt^  '98V9  8iq()  ni  noissno 
-sip  9q!|  JO  98IQ09  9q(^  nj  *9(^0A  «  i9jnoo  )on  89op  !|i  ;nq  '(^ogfqns  9|q«|U9q  «  si  pnoq 
9iq8!(U9q  y  '9siqon'BJj  9q:)  loj  iCjqBnb  )on  S90p  ((99Cqn8  9|qB)U9q  iCi9A9  i^nq  '8)99fqn8 
a[q«}U9q  919  89pnp-n9j  %v,t3^  9iu)  si  !^j  *9pBni  9q  iC{!^n9)9dnioo  p^noo  nxrap  «  qoiqAv  no 
p9fqnB  «  9q  0)  89i(^np-n9j  pn9(|ni  (^on  pip  'i«9^  !|8V[  jo  !^9y  niJ0j9^  9q(|  '9(^n(|Bq8  9q((  !;«q) 
noi!)dnm89id  dno£|8  b  o^  9su  9ai9  oq  9ni  o((  8JB9dd«  99nv)snin9iio  ^vqx  *noi!|«oi|i{Bnb 
«  pjojp  o!^  8nreni9i  onjBA  (^n9io^n8  ^noi^^onpop  Xiv88909n  9q(|  I9{^jb  'i9q)9qAi  pnts  '89i((np 
-naj  moij  9pBni  9q  {y\  ||«j  snoi^onpop  %w\hL  dniniB!)J908e  jo  8n«9ni  on  qi^iM  sn  S9q8injnj 
Ti  !(aa99id  9q)  s«  qons  s96B9  m  (^nq  f  8i9qoA  sti  I9!|sid9i  9q)  no  ^oS  o)  8!|n«nn«p  dni^q^ng 
}o  asodmd  Xjoa  9q)  loj  p9((9nj)8no9  n99q  svq  '((i  pnt8!)8J9pnn  j  sv  '||oi-noi((«npA  oqx 
^a  SnTq)9Tiios  lo  '8!|oog|  inn9d  «  lo  *g^  si  %\  i9q!|9qii  SniniB)i99s«  jo  siraom  on  9A«q  9ii 
noi-nopvnpsA  oq^  tnoi^  *nn«p  on  oq  n9q)  p|QOo  9i9q!^  'g^  9i9ii  ^i  'i9A9iioq  '98oddng 
'uop^ioapiBnoo  Xjosnnr  n«  <i|no  a^oog  inu9d  b  9q  o)  98B0  siq^^  ni  pivs  si  (^ j  [  p9niB)i908B 
aq  0)  )i{q)  si  iiOQ  *)qdu  siq  sppq  oq  qoiqii  jo  (^09d69J  m  pnB  '^qSu  siq  joj 
8^Bd  ^mmnqa  9q(^  qoiq^i  noii^Bjopistioo  9q()  si  <(BqAi  ALOin[  (^snni  9m  'noi^Bogq^nb  oqq 
JO  anpiA  9q(^  !^b  ^9^  of\  sn  9iqBn9  o)  ^jBS8909n  9Joni  Sniqq9nios  si  9i9q(^  ((ng;  '9^  9q  o; 
no'  oq^  ni  p«|«^8  SI  i^nBniTBp  oq:^  (y\  9iqBi!Bd  iC(}np-n9j  9q!^  9snB09q  'mo  '\\  %v^  pivs  si  '\\ 
|]loi-noi!|impA  9V^  moij  p9in«)i908B  ^|iii9p  9q  i;np-n9j  9q)  jo  onpiA  9q(^  n«o  'si  emooo 
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'[[OJ-noi(^«niBA  oq!^  pm  miv{9  9i{!^  uaaAi^aq  uoif^dauaoo  on  aas  troo  j  'spcreiis  ^adsasd 
%'B  mysp  9q(^  sv  ^ng;  '{{aE-uoi^^tiniBA  9T{!^  mojj  p9ai«^998«  eq  p|no9  'iC^ap-ndj  9i|)  jo 
(^nnoixre  aq^  'iCpmvn  'aoi^«ogi|«nb  |o  ^oafqus  aq^^  jo  anjcA  aq^  %'B}\%  %&B91  %v  jC()i[iqifim«{d 
anios  q^iM  'pauiQ^^nrain  uaaq  dA9q  naq(^  (^qSim  %i  'pa^isadSns  aA«q  x  snua^^  aq!|  ni 
paqti^s  uaaq  niiQp  9X{%  pQ£[  *08  (^on  er  %i  spuB^s  qi  sy  -ao  paponoj  ()n«mi«[a  9\{%  ^BqAL 
aiqidii^a^m  ajmb  uaaq  dABq  pinoM.  ^i  uaqx  '^lUA  Pl®^^^H  ^^J  ajq^^Bd  sai^np-naj  jo 
19XIJA0  SB  mm  'oiiq  loj  pauiB^^oiBm  i^uamnBiB  aq()  (x^  MaiA  b  qqm  ^apBia  iiaaq  aABq  pinoqs 
miB[a  siq:)  qoiqAi  m  ^Biii  aqx  'laniiBin  ladoid  b  m  mysp  siq  pa^Bi^s  (^on  sBq  ((UBnriBp 
aq!|  ^Bq(^  (^aBj  aq^  ipoin()sip  (jno  Snidauq  jo  aeodjnd  aq^  loj  %i  o%  apnjfB  j  •jC(>qBOiuqo«j 
aiani  b  no  asBo  ^irosajd  aq!|  Saipiaap  jo  mlqxh  aq(^  q(^iAi  siqt^  o((  epnfiB  ^on  op  j  -aiaq;^ 
pauopnaiH  gou  st  !|t  ^nq  'sn  aiojaq  ||oi  aq(^  jo  !|iBd  aAii^Bjai  afoqii  aq^  aABq  a^  *8i 
'^I^ITAV  '^Jfi  ^  sSuofaq  qaiqii  jo  Bjt^n  tumuttuop  qj\%  ^^|oiataB(j  lo  a[BpiiiB(j  |o  an|BA  aq;^ 
(^BqAL  iioj-uoi(jBn|BA  aq^j  raojj  sjBaddB  %i  aiaq^  iioai}  o(j  a^fij  pjnoqs  j  'iio^  Tioi-uoiq. 
-Bu^BA  aq^  no  aBaddB  ^snni  6nnB|9  ^^Bd  b  qoiqii  no  (^aaCqns  aq^  jo  an^BA  aq^  (^Bq^  jb9|o 
SI  %i  y{umi  I  *!^oy  nuoja^  ^n999j  9q^  ni  iB9p  dniq^iCnB  si  9i9q(^  n — 'anyaiKHQ  an<yj 

'laysp  9q^  Sin 
-^oaCai  iq  asBo  aq^  |o  pasodsip  X|f^qSii  SBq  Jijuaqg  aq;^  (^Bq^  ^^?^^  I  *p9niB|dxa  ipBai|ti 
aABq  J  qaiqii  pnnoj^  aq!^  no  noinido  ^m  (^saj  o%  lajaad  j  'snop^aaCqo  asaq^  no  i9%U9  }oii 
op  J  'pa^jw^s  naaq  aABq  niiBp  siq^  o^  snopoafqo  Jaq^Q  'ainjoqna^  P^o^  H^f^  inauoo  j 
%mod  !|Bq^  nQ  '^oy  9U{%  jo  nor^oas  q^g  9T{%  jo  SniUBani  aq(^  viq^^iAi  sa^B^uaq  pnB  8pnB[ 
§0  jo^audoid  b  si  loiiadns  b  (^Bq(^  ^^iqi  %on  op  j  *iO!^aiidoid  sb  \\oi  aq(^  no  '^pB9j|B 
aq  iCBm  lo  'si  oqM.  nBina|()na3  9X{%  q^m  si — (^oaCqns  aq<^  jo  ssanjnjasn  [Bit^uB^sqns  pnc 
jBai  aq^  ^jniB^iao — ditpi  mmuyuwp  aqx  'UB  ijb  aonwjsqns  on  SBq  %\  '^nionB^aAnoa 
[Boinqoa{>  jo  sai^aoin  {Bpnaj  aq(j  piniB  *mn/  aiwipif  u%  pnnoj  aq  o(j  si  noi:^B99i|Bnb 
padaj^B  siq(^  jo  pnnojd  apqii  aq;  aiojaiaqx  '^on  op  sai^np-naj  aq;  *|)aniBidxa  i^pBaip  sb 
*pnB  f  noi^Bogi^Bnb  b  pioj^B  Xaq;  ;Bq;  piBs  ;on  st  ;i  f  sai;iBnsBo  aq^  o;  sb  aiaq  noi^sanb 
on  SI  ajaqx  *6ai;jBnsBa  aq;  pnB  sai;np-naj  aq;  Xq  ijno  pa;nasaidai  si  pne^  aq;  m 
;saia;ni  siq  ^;qBai  pnB  aonB;sqns  nj  'pnB[  aq;  jo  jo;aiidojd  sb  paiapisnoa  asnas  ^ub  ni 
aq  nBO  loiiadns  aq;  ;Bq;  'dnianBiCaAnoa  jo  sasodand  joj  sasinSoaaj  avb|  |Bpna|  aq;  qaiqAv 
'noi;o5  |B8a{  b  jo  noi;Biado  aq;  ^q  ^|no  si  ;i  'iBai  puB  jBi;nB;sqn8  aq  ;i  ;Bq;  asiqonBjj 
JO  miBia  iCiaAa  o;  p3i;na889  si  ;i  pnB  f9siq9nBj|  jo  noi;89nb  b  q;iM.  ;nq  'albj  ppnaj 
JO  noi;s9nb  b  q;ui  3ni|Bap  aieq  ;on  aiB  a^  '^jqBnb  nBo  qaiqii  ;q3u  on  SBq  ;nBniiB|a 
aq;  naq;  'ijipinb  ;on  op  sai;np-naj  aq;  jj  'noi;Bagi[Bnb  aq;  pjoj^B  ;oii  saop  iC;uouadn8 
ajBq  JO  ;qSu  ;Bq;  ;Bq;  nonndo  jo  nxB  j  naq; — miBp  aq;  ni  passaidxa  paapm  si  ;i  sb 
^dl%pi  mnmtmop  [IZ]  aq;  jo  aAisnpxa  'mnpaufp  tumuttuop  aq;  no — iC;uouadn8  jo  ;qSu 
aq;  no  ;nq  'sai;np-naj  aq;  no  ;on  'Bni;8ai  sb  paiiaiA  aq  miBp  aq;  'pa;nasajd  aAi;Bnid;|B 
aaq;o  aq;  ^nrifB;  '.laAaMoq  *ji  'no  pamiBp  ;oafqn8  aq;  jo  io;aiidojd  si  ';nBmiBp 
aq;  ;on  puB  'aijuy^w^  'jj^r  asBO  siq;  nj  'iCio;BnBidxa  aiB  snmnfoo  iaq;o  aqx  "atHpaqos 
aq;  jo  nranpo  ;8ig  aq;  in  8i  noi;Bogi|Bnb  aq;  jo  ;aafqn8  aqx  'noponpap  jo  ;nnoniB  aq; 
dniniB!^aasB  Xi;aajJ0D  ajom  jo  asodind  aq;  joj  ;nq  'asiqauBij  aq;  o;  pa{;i;na  sb  ;no  nnq 
dni;niod  jo  asodand  aq;  joj  ;on  si  a[qBiCBd  si  i£;np-naj  aq;  moqii  o;  nosiad  aq;  jo  aniBn 
aq;  jo  noi;Bogpads  aqx  •;av  3nisiqonBijna  aq;  jo  nopaas  q;g  aq;  lapnn  noi;Bagr[Bnb 
aq;  mojj  noi;anpap  b  Sniquasap  jo  asodind  aq;  joj  ^pjam  ;nq  'noi;Bagipinb  jo  ;aafqn8  b 
Sniqijosap  jo  asodjnd  aq;  joj  ;on  si  *paniBJj  si  |pj-noi;Bn|BA  aq;  qoiqA  jo  snua;  in  *;oy 
sia;o  Y  A^^oq  aq;  jo  (y)  a^npaqos  aq;  ni  sai;np-naj  o;  aanajajaj  aqx  *;oy  noi;Bn|B^Y 
aq;  o;  noi;Bpi  ni  pnB  q;iA  3no|B  panj;8noa  aq  'joajaq;  noi;oa8  q;9g  aq;  o;  SmpjooaB 
*;8nni  2921  J^  'J^V  ^luoja^  aq;  pnB  fpapnpm  ;on  aiB  sai;np-naj  ;oy  uoi;«niBjY 
spnBT;  aq;  jo  asnBio-noi;B;ajdia;ni  aq;  nj  •pa;oafaj  uaaq  aABq  ;8nni  ;i  3[niq;  j  *8ai;np 
-naj  JO  io;aijdojd  sb  naaq  pBq  rarep  aq;  jj  •a;n;B;8  ;naoaj  aq;  ui  pa;;iino  ^[pasiApu 
uaaq  aABq  *noi;BDgipnb  jo  pnnojg  aq;  sb  *8ai;np-naj  ;Bq;  am  o;  sjBaddB  ;i  •tjqnop 
on  niB;ja;na  j  ;niod  siq;  uq  •8ai;np-naj  apnpni  ;on  op  *X98I  jo  ;oy  sia;ojY  A'i^oq 
aq;  jo  norjoas  q;g  aq;  puB  ;oy  noi;BrqBjv  oq;  o;  aauajajai  q;iAi  pBaj  'gggi  jo  ;oy 
aq;  jo  g  uoi;aa8  ni  ,,  sa3B;iiaq  puB  spuBj  „  spjoAi  aqj  ;Bq;  uoiuido  jo  uib  j  naqij,  '8ai;np 
-naj  no  nxrep  b  aq  o;  ;nBani  si  nziBp  aq;  jj  'jCbai  iaq;ia  ;i  a3[B;  j  •;!  aAiS  o;  pa;B;i89q 
X||Bin;Bn  psunoa  siq  ;Bq;  ;nBnnBp  aq;  o;  snopiBZBq  puB  ;ina^ip  os  jaAisuB  aq^ 
apBtu  asBo  aq;  jo  sapuaSnca  aqx  'sq  ;i  pitioo  jo^  *;piidxa  sbm  laiisuB  aq;.  ;Bq;  Hm 
;ounBa  j  1 8ai;np-naj  no  miBp  b  sb  pa^jn  ;ou  sbav  jo  sbm.  miBp  aq;  jaq;9qAv  jasnnoo 
8^;nBnitBp  aq;  o;  uoi;8anb  aq;  ;nd  j  noissnosip  aq;  jo  asjnoo  aq;  nj  ^/joaiaq;  9^pi 
mmunuop  aq;  Sui;daox9  *jap{inq  ^ai^fi^^i  ^^^oaf)  o;  s3no|aq  qoiqAv  jo  djtfn  tunjmtaop  aq^ 
*;jojomBQ  JO  a|BpniB(i  P  spuB^  aq;  jo  ;jBd  ;Bq;  jo  Jo;aiidojd  „  sb  si  miB|a  aqx     'a;!!;*^ 
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'panu^c  aq  pinoqe 
jjiiaqg  aq!>  jo  noisroap  aq^  ^niq(^  j  ptmojS  ^Bq?>  UQ  •raroio  o;  pappna  aj«  ^/sjoiiadns  „ 
q;iA  po()8Bj(|iioo  *3[uiq(^  J  TO  *at[oi«  ^^  sio(|dudoid  „  pa-e  ^n^«)6  aqt^  nr  siouadns  jo  noi^neui' 
oa  81  ajaq()  ^^q;^  ^iq^  ^daoxa  'uoiuido  iCni  c^saj  o^  qoiqM  ao  pnnoj3  £icy\dvp\%va  £i9A  ^nv 
pug  'aiojaiaq^  '^ouaiso  j  'ja^siSai  aq^^  no  paovid  aq  0;  pa];(i!|na  aq  pinoAi  q()oq  *9n\v\ 
^uaio^s  9Avq  cx^  ptmoj  aiaii  aassaf  pm  lossa]  q^^oq  ji  '^«q^  (^qnop  goutreo  j  pire  'j08sa| 
dip  0)  anpsA  aq(^  sa^n^i^^saoo  ob[b  ^i  'asodind  T^tiqii  joj  jjoi  aq;^  ui  siisaddQ  ^naj  aq;^  qSnoqi^ 
-[y  lymKliiooo  aqi^  jo  i^saiaqxiT  aqij  mojj  aoponpap  b  paqn-ji^euoo  ptre  *|ioi-noi^«n|BA 
aq)  no  pajvadd-e  aroa]  aq^  japtm  a|qBiC«d  quai  aq^^  qoiqAi  m  *as«a|  Sao|  «  |o  aroo  aq:^ 
asoddn^  'aAisnpuoo  pnim  Am  0%  qon  si  anpsA  sjvstoa  aq(|  inoij  uoiqanpap  «  st?  iCpjani 
pa^w^s  SI  i(jnp-naj  aq!|  ^w^  noi^oafqo  aqx  'spatJi  aqij  m  (^saza^Tn  siq  si  qoiqii  ^i^np 
-naj  aq*)  jo  ||OJ-noi(|«np3A  9i\%  iro  ^nama^v^s  aq^  mojj  jouadns  aq^  o^  i^aafqns  aq^  jo  anjvA 
aq^  jaq!(isS  ^qSnn  dAi  i^uiq^  j  'as^OA  0!(  pa|(^pna  aq  0%  919^  sao^audoid  9b  \\9Mi  sb  sjouadns 
^Bq^  piBS  pBq  9^n%Vf\a  9i{%  }o  asnBfa  aq^  ji  *!^a^  *qndinii3iB  (jBq^  ui  i!)qiqisnB|d  jo  |Bap 
poo8  B  sri  ajaqx  'an^BA  SinsiqanBijna  ub  sb  aiaq^  pac^Bt^s  :^on  si  pnB  '|B88BA  aqi^  }0  an|BA 
9J{%  Tnoi|  noi(^anpap  b  nnoj  0^  i[[aiaxn  si  i|oi  aq^  no  sJBaddB  ^i^np-naj  aq:)  ^qAi  noTOOJ 
aq)  )Bq«)  pan^iB  aq  Xbui  %i  (^qnop  oj^  '[loi-noi^BiiiBA  aq^  ni  pa^wjs  3inaq  i^np-naj  jo 
lanomB  aq^y  ^q  pamtR^aosB  si  an^BA  aqx  'la^siSai  aq^^  no  Sniq^ad  (^nBiniBp  siq^  ^naAa.id 
p[noii  iioj-noi^Bn|BA  aq^  no  an|BA  paniB!^aoTO  jo  ^neii  aqq  (^Bq^  i^BS  (y\  paiBda.id  j  niB  10^ 
"pafqns  a|qB^iaaq  b  si  aiaqq*  '51TIU\%  j  "qaafqas  a^qB^uaq  on  si  aiaq^  i^Bq:)  ^on  st  uopoafqo 
aq)  *asBo  siq^)  jo  aiprj  j  jiaiA  aqq  nj  "\i  x{%ia  eABq  ^aq^  nopoannoo  aq^  iyb  si  %\iX{% 
poB  'iC:)np  pa^B^s  b  (^aaCqns  aq!)  moij  AiBip  ^aqi  f  (pafqns  aqi)  jo  anfBA  aq*)  jo  noi^^nnimip 
10  aseaiom  aqi)  ui  pa^saia^ni  i[a:)Bipamnxi  %oxx  ajB  iCaqi)  5  noi^isod  }o  ^^imixoid  jo  ^Bq^ 
pu.  81  pnB|  aq!)  oq  diqBnm!)B|aj  iraqx  *niiBTo  o!)  pa|()i')na  !)on  aiB  siouadns  a()nqB!)3  iian 
aqi  lapnn  %v\{%  p|oq  '^snm  ail  %vi{%  3[niq)  j  ^nB!)s  iion  9J9%%vui  sb  'pnB  'pasBq  ipanuoi 
8BM  asiqonBii  aqq  qoiqii  no  snoi()Biapi8noo  ^iiopBqs  naqjo  asoq?)  papasjadns  Mon  aABq 
pm^  [Bai  B  JO  snoi)Bjapisnoo  qnq  'noi^Bagi^Bnl)  p  [03]  pnnpjp  b  aiaii  sai^^uouadns  'paap 
•01  <X[ianuo J  j/jouadns  „  mojj  paqsmdm^sip  sb  aiaq  8pnBi)s  „  io!)audoid  „  piOM.  9X\% 
•XiB^juoo  aqq  no  '!)Bqq  f  •)on  saop  ()i  !jBq()  noimdo  jo  niB  j  i  ^^  jouadns  „  aoBiqnia  'nopoas 
sftip  m  pasn  to  ^/loiaiidojd  „  pioiii  aqq  saop  *aq  0%  sanioa  noi^anb  aq)  pnB  ^/aoqaudo-id  „ 
8B  aq  )snni  nznqo  9x\%  aiag;  '^oy  aqq  jo  asnBp  laqqonB  no  pnadap  s!)nBna()  jo  sraiBp  aqx 
•nodn  asiqanBij  aq^  siajnoo  aqiujwjs  aq:)  to  (joafqns  qBq()  q^jiA  noi!)B|ai  qons  q8iiq«)sa 
HBO  aq  ssa^nn  '(^aaCqns  a|q«)iJdq  nB  no  spnnoj  )nBniiB[a  b  ^v^%  qSnona  '(on  si  )i  ()ng; 
'iC)iip-ndj  JO  anren  ni  si&Bjp  aq  qnnoniB  qoiqM  '9^  aq  0%  {ioi-noi(|Bn|BA  aqq  nioij  sjBaddB 
'siiBS  aq  'nxiq  0%  spnBj  asaqq  jo  an|BA  9X{^  pnB  'nnB|a  siq  jo  !)aarqns  aqq  sb  snoi((nani  aq 
tsq^j  spnB^  81  (JI  'saop  aq  *!)qnop  on  'siqx  '^jaafqns  a{qB)iiaq  b  no  pnnoj  qsnra  ^paaoans 
0)  japio  in  '!)nBunBio  aqx  •qoafqns  SmsiqanBJjna  nB  to  panoiqnani  ()on  aiB  sai!)np 
-naj  *a)n)B)8  aq!)  .lapun  *()Bq!)  aAjasqo  ||m  sdiqspio^  ^"^^A.  •8a8B!)uaq  pnB  spnB]  asaq!) 
JD  jo)aijdoid  aq  ((snni  )nBcaiB[a  aqi)  *aoB|d  pnoaas  aq;)  ni  *pnB  ,/s83B!)uaq  pnB  spnB|  „ 
^rqns  a[qB)uaq  b  ^aoB^d  %si^  aq!)  ni  'paimbai  si  aiaqi)  'asuBp  %v^%  aapnn  noi!)Bogi|Bnb  b 
pip^B  0%  lapio  nj  •q!)g  aq!)  si  !)sai  !)snnx  miBp  aq?)  qaiq^i  no  a)n()B!)8  aqq  jo  asnBp  aqx 
i!)ay  mjo|d^  !)nda9j[  aq:)  japnn  noi!)BD^i{Bnb  b  pioj^B  '97  to  pa()B!)s  si  qoiqM.  jo  an^BA 
20  i)np-naj  aq!)  '^!)iJ[ouadns  siq!)  saop  'si  noi!)sanb  aqq  *^o])^  '97  ^^  ^  paniB!)idaTO 
81  s)aafqns  asaq!)  jo  iC!)np-naj  aq!)  qoiqM.  ^q  ||oi-noi!)BntBA  aq!)  ni  -^i!)na  nB  si  aaaq:; 
puB  ^*jooiaq!)  92*?«  vimutmop  aqq  8ni!)daoxa  ^i3[li^  a8ioaf)  o!)  s^nopq  qoiqAi  jo  sit^n 
mnwmop  aq!)  'sajqaaj  *!)|OJoniBQ  jo  ayBpraBQ;  jo  spuBj  aq!)  jo  !)jBd  %'b\{%  jo  JO!)aijdojd  „ 
w  )sq  s^iossasTO  aq!)  no  paia)na  si  •)nBniiB]o  aq!)   9too  siqi)  nj — 'aniOHNxg  qho^^ 

— *3ni8TApB  !)y 
•ggg  'd  'llA  'fOA  *9fUV 

*MpuBxaiy  '•*  ll^qduiBg  nt  papioap  ^nBii!)jiA  sbal  aTOo  aqx  •io!)obj  aq  ^Cbui  piiBg;  -jj^ 
•peSoopq  sar)np-naj  aq!)  moq^  O!)  aAoid  !)on  pip  ^^  ajqBi^Bd  moqA  0%  saiqnp-naj  „  lapnn  Ai%u9 
aqx  "paiaqna  !)on  sbai  lOuadns-iaAO  siq  0%  pireg;  'ip^  i£q  qnam^Bd  aq)  to  '{joi  aq)  no 
woddB  qon  pip  %vfiu  s^pjiBg;  'ipj  jo  anpA  ana!)  aqx  '©I^nTAV  '-^H  ^  3ni3uojaq  qoafqns 
w^  JO  anpA  |BnnnB  aq!)  mojj  noi)anpap  b  sbav  !)Bqx  ^/iBnniiB-pnnoiB  jo  -^!)np-naj„ 
paproq  nnm|Oo  aq!)  ni  93?  jo  iCi!)na  nB  tom  aiaq  paiBaddB  %'bx{ja.  SBaiaqM  ,/on|BA 
10  )naa  ^|iBaiC„  papBaq  nninioo  aq!)  m  jBaddB  )snni  an^BA  aqx  "^llIA  PPU^^H  ^^^ 
p9Ja)ua  !)oarqns  aqx  lio^  sq^  uo  pajBaddB  aoBjd  qons  on  !)nq  *!)jojouib(];  jo  JO!)audoid 
«  pdiinB[a  piTBg;  •ij\[  •||oi-noi!)Bn[BA  aq^  no  iBaddB  )on  pip  !)oarqn8  aqq  jo  an^BA 
l\Xfi9£  aqx     '!)on   aiaM  iCaq!)  !)oy  nwoja^  )uasa.id   aq!)   ni   TOajaqM   *pauoi')nani   aiaM 
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'£2Z  '^  "11^  'l^^  *^P*^  '8981  '61  "^Cr  *wpnBX9|y  'a  ffeqdureQ  § 

•926  'd  -iiA  "lOA  'api/D  '2991  '61  "^^a  'n«^8  **  nBonnd  J 

29  -d  -A  lOA  *9;tti>  *998x  'ez  '-^OH  *no!^soH  "^  ^'^O  i 

*9I8I  '91  ^«K  'nos^Jtoqoa  'a  i^jib^  i  i  'f  -n  'jiwjg  1  qI  'Q  *C  '2  IT  "^s^I  "^iMa;  « 


89i!^np-n9j  sg9X  JO  i^oy  aqi^  uj  'papnioni  i^ou  919ja  s9v\uou9dus  jo  89i((np-n9j  qon^AL 
ni  noii^io^ap  b  s^ai  8i9i{((  (^oy  noi^^Bni^^  eq;^  ni  pire  ^i  q^^TAi  eno  6V  pBoi  eq  ppioqs 
*iouaj  R|i  qijTAL  (^ne^^sTsnoo  ffB  jrej  os  *:joy  uoi^^Biqn^  9X{%  ^vxjj^  papiAoid  otai  %]  |nq  *^oy 
uijoje^  ®q^  ni  spioAi.  ©S9q(^  jo  noi^^ragep  ou  sbai  eieqx  '^oy  nuoj9^  eqij  jo  Smavani 
eq^   niq^TAi   ^^s9£fB((U9q  puB  spxrej,,   !^on  9J9ii  S9T(^iiou9dng| — 5p9qd9i  9n^!^ire{i'eg; 

§'niT«p  siq  m  i^vqi^  moij  ()ii9i9jgTp  noii^sogijcnb  b  no  jfoi  9q!^  o^  ^Treiirrep  b 
((imp«  o()  STB  08  jmvp  b  i9qiB  ^oa  p|noo  J^i9qg  9q!^  ^Bqt^  p9pT09p  ijno  %i  'iC^ddB  ^on 
pip  ipqdniBQ  JO  9SB0  9qx  I'98iiii9qjo  p9A0id  9q  %x{Smi  %i  'HOi-uoi^^BniBA  9q^  uo 
iB9ddB  0%  9Jinb9i  %o\i  pip  9n[BA  |9BX9  9qx  J'gg8I  JO  ^^V  ^^%  ^  «8^^9fqi^8  9iqB^ii9q 
i9q(^o  „  i9pnii  p9pnpm  9i9Ai  6{BniinB-punoj{)  ^'s9SBt)iJ9q  9I9Al  s9puoii9dns  'louddns 
-J9A0  UB  0)  9iqB^Bd  miis  iCnB  Sai(^onp9p  ao^ys  *q^  SBii  9niBA  £\rB9^  9qi  ji  98iq9nBij 
QX{%  oq  p9ppn9  SBAv.  i9nAL0  9q:^-  n9q)  *9dB^u9q  sBii  *9ttpi  tuntuttuop  9ip  Saipnpx9 
*ra9q(j  o%  %T{Su  [61]  B  SBAi  qoiqAi  *6fpiiBj  o%  %r{8u  i!^uou9dn9  9X[%  jj  -^oy  mioj9^  9X{'\  ui 
^^89SB^U9q  puB  8pnB[„  JO  noi(;ing9p  b  9Ai3  o^  p9pu99ni  %oxi  SBAi  puB  *%9Y  nopBiqB^ 
9q(j  o!^  P9II9J91  iC^uo  96nB{0   ^Bqj   ;jnq  j/s9i(jnp-n9j  „   9pnpai  ;jon   pip  (joy  uoijjbiiib^ 

9q(J   JO   98nBp   n01!JBq9jdl9()in    9q(J   !|qnop    OJ^      f/89SB^U9q    pUB    SpnB[,,    9J9Ak    SpiOAL    9T{% 

8981  P  ^^y  ^H^  ^  ^/8()99rqn8  9{qBqii9q  i9q!jo  lo  '99i:jnp-n9j  's98noq  *spnB[„  9idM. 
n9Ai^   9q   <y\  8BAk  9(J0A  b  qoiqAL  no  8^09rqn8  9\i%  S&81  P  ^^Y  ^^^  ^     *98iqoiiBij  9q^ 

0%  p9ppn9   9q   0(J   SB   08   89dB^U9q   pnB   8piIB|  JO   I0(J9Ud0ld   B   8Bii    ^Q^  0%  QlilBA   {BlliniB 

HI  p9(janoiiiB  'iou9dn8-i9AO  siq  0%  ^Bd  o^  9ABq  ijq^nn  9q  ijBqAL  jo  noi!jonp9p  jlw^jb  'A^xxp 
-n9j  98oqii  ioii9dns  b  i9q^9qii  '8Bii  noi(j89nb  oqj^ — fp9n]3iB  pnB  'p9{B9ddB  piiBg; 

*iou9dnff 
Biq  0%  iCBd  0%  pnnoq  sbal  JMiBg;  'xj/^  qoiqii  iC^jnp-nej  9qj  o^  piB^oi  m  uoi^Bnuojni  on 
p9UiB^uo9  1^1  8B  ^noi-uoi!jBn{BA  8q!j  moij  p9mB^998B  9q  (jon  p^noo  8ei^np-n9j  8q(j  jo  911[«a 
9nj^  9X{%  19X1%  (q)  pnB  f  epQiAi  ^^^o^D  ^  duiJ^noi9q  8B  p9qu9S9p  999rqn8  9q9  0%  iCpios 
9[qB9qddB  8B^  ^^  9niBA  jo  ijn9j  ^[jB9iC  „  J9pnn  p9J9!jn9  9J9q  9n[BA  9q!j  !jBq^  {f)  i  9ni«A 
9q^  mojj  9pBni  9q  0%  8noi!;onp9p  9q(j  Ai9q8  (y\  p9pn9!|in  i|no  8Bii  qoiqii  ^/qBrnznB 
-punojS  JO  89pnp-n9j„  p9pB9q  (jBq^j  (jou  puB  „*9iqBA  jo  %u9i  iC{JB9iC„  p9pB9q  nmnioo 
9q!j  J9pnn  p9J9!jn9  9njBA  9q!;  8bal  i|OJ-noi!jBnpA  9q!j  mojj  JB9ddB  0%  p9jmb9j  ^f9n|«A 
iCiJB9ie„  9q!j  %-B\{%  (g)  f89pnp-n9j  9pnpin  ijou  pip  pire  'zf  'o^s  *X6  *»  "^^lA  81  ^  II 
*!joy  uoi^Bn[B^  spuBq;  9q!j  jo  98nBio-uoi(jB^9jdj9(jni  9q!;  m  spjOAL  9q(j  jo  dinnB9iz[ 
9q(j  o^  dnipjoooB  p9nj!;8noo  9q  ^snm  ^^  89SB(jiJ9q  piiB  8pnB[  „  spjoii  9qj  ^ibx{%  (g) 
l,^joiJ9dns„  9pnpni  (jou  pip  8981  jo  ^oy  rajoj93  9q!;  jo  g  nopoos  m  ^^ Jo:|9udoid ,, 
pjOAi  9T{ij  %VT{%   (x)  Smpioq   '8uopo9fqo   9q!;   p9m«j8ti8  (j9idBj^   'ry)  j^J9qs  9qx 

*p9piIBU19p 

ji  *s!joog  iuu9d  9U0  8bai  UALOjg  9Ji%  0%  pJiBg  ^q  9[qBiCBd  iC!jnp-n9j  9q:>  ijBqi  p9A0id 
SBAL  %i  "ipj-noii^BniBA  9qj  HI  x)9JB9ddB  9niBA  Ji9q'|  Jon  «j99rqn8  9q(>  J9qi|i9n  (g)  pire 
fs^oy  9X{%  JO  sxai9%  m  ^fS9SB!jiJ9q  pnB  spnBj,,  ^on  9J9ai  89i)uoiJ9dn8  pnB  'joiJ9dn8  b 
ijno   sBii  9q   (x)  ^09d89J   m  'ja(9ijdojd  %ou  sbal  X)Jib^  ^Bqij  p9((D9rqo  9niC)nB|iBg; 

'^RU-Ai  -^q  9|qBiBd  -^!jnp-n9j 
97  ^  JO  ^q^F  ^I  noej9d  9qj  sb  jjoj-noi(jBniBA  9q!j  no  p9JB9ddB  9niBn  9<X>™8; 

,/io9J9q^ 
a/t;7i  tumuyuwp  9qj  3ni^d9oxd  *89iq99j  *b||i^  PI^F-^^H  '^^PIT^q  *®I^TAV  93j09f)  0% 
8dnoi9q  qoiqAL  jo  sjtfn  mmunuop  9q;j  *^jojoniB(j  jo  9iBpniB(j  jo  spnBj  oq^  jo  ijJBd  %vx{% 
JO  jO(j9TJdojd„  SB  89{q99j  JO  ii^jnnoo  oqij  joj  (jeij  8^jo889ssb  9X{'\  no   poojs  "pm^ 

'dSiqonBJj  9q(j  joj  uoiijBogiiBnb  b  pjojjB  ^on  89op  89i!|np-n9j 
JO  89i!HioiJ9dn8  (y\  ^qSiJ  b  yB\{%  pidff — 'd^np-na^ — d^uau9dng — Bsyipuvjijj  /i^unoQ 

•^napnodso'a;  puB  loijoafqo  'aKAXNVTivg  aoHOH-o 
•ijuBnaddy  'aaivg  aoaag  XHaaog 

•a— *^JtiooiB9ddy  noi(jBJ:jsi393     '6981  '^oq  gg     '81  'noshjihjovi^  'iha  JI  'o^ 
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['108  IS.  61  '1681  'noRjieqog  'a  nosiiaj^  *uodn  pafuamtuoQ] 
'j^uaqg  Q\^  JO  noisioep  eq^  pamimti  xunoQ  shx 

*9JIl()«|8lS9^   9X1%  ^q  p9)B|dnid(|U00 

3VJ1  dsoddns  loncreo  j  qojqii  %\ti99i  b  si  ^vqx  'noi^^ooCqo  }0  90i^on  snodmi^i  maq^ 
9Aid  o!^  afqissodizn  aq  p|noAi.  ^i  OGruBoaq  'j^o  ^[onj^s  *\\ox  aq^)  uo  ^[ladojdmi  'snosjad 
£xnm  }o  sanrsn  aq^  %93  o:^  9{qiB9odnn  aq  p|noii  ^  (^Bq;^  aq  ppoiA.  (({usai  aqi;  'a^n^^Bqs 
9T[%  m  panoii^ndta  9Tm%  aq!|  niqi^iAV.  'o%  pa^^aaCqo  noeiad  aq(^  qavai  ^snm  aaii^on  aq() 
)?ip  p{oq  0%  aidii  aM  jj  'pa^Bnn^in  iiisnoainri  sbal  'saopou  qons  SaiAid  loj  aqn^c^s 
Xq  p9i&0[p3  9mi%  9J^  JO  ijidza  aq(^  aiojaq  pa^^sod  uaaq  dniABq  pnv  'uoi(^BagT{Bnb 
siq  o;  na:^  uopoaCqo  ub  jo  lat^oA  aq(^  (x^  aoii^on  b  naaq  SoiABq  *aiaq  aoii^on  aq:^  ((Bq!| 
p[oq  (y^  panT|ain  aiojaiaq*^  job  j  'aiaq  (^napnodsai  aq;^  iCq  loj  papna^^uoo  nopam^sip 
aq)  CK)  !|9ajg[a  aAid  aloh  aii  |t  noii^aitc^snoo  jo  afdiamid  aniBS  aq;^  moij  Sni^JBdap  (^ou 
da  dii  ^qi  J  *J8aiL  !)sb|  niiBip  sbal  noit^aopsip  b  qans  %'9T{%  pn^  j  naqii  'alo^^ 

*|[aqdniBQ  'a  8Tzn93[9Bp{  jo  asBo  aq;^  qi^m  paiBdmoa  asog  'a  aoiug;  jo  asBO  aq^  moij 
snaddB  siqx  *8noi^aarqo  jo  puB  8TniB|a  jo  aoi^Bnn^^ni  aq^  [81]  o%  ajqBaqddB  sb  a^^n^^B^s 
aq)  JO  saua;^  9r{%  <y\  uoi%diu%suoo  %Ti9i9fftp  b  naAid  dABq  o^  smaas  %itxoq  aq;^  sasBO  om,% 
asoq)  nj  *noi(^aarqo  xm  jo  aoi^ou  aq^  o^  aonaiajai  T{%\m.  laq^^o  aq(^  'TinB[a  b  jo  aoi^on  aq) 
0)  aaaaiajai  ^%yA,  ano  aq(^ — U^^'yBm  em\  nodn  SnuBaq  papiaap  naaq  aABq  o%  jBaddB 
69693  OM.%  iBdX  ^GB^  )ng  '<)8od  £({  JO  ^iCjaAijap  |Bao8iad  ^q  *^[aaiBn  'i^no  pa^^mod  si 
'o)  pa^aaCqo  X)iBd  aq((  o^  noi^oafqo  nB  jo  sb  lossassB  aq^  o^  niiB{a  b  jo  i\9/i/l  m  naAiS 
aq  Avm  aai^^on  qaiqAv.  m  £'bm.  aqij  %9y  sio^o^  ^(juiioq  aqij  jo  uoi^aas  q^gx  aq(^  iCq  puy 
*iaqiiia)dag[  x^f  9T{%  aiojaq  naAi^  aq  (^snin  'o%  pai^aafqo  l^nd  qt\%  0%  pnB  lossassB  aq) 
0)  aoi)on  ^vxi^  iBaddB  ppoM.  i^i  '999 X  jo  )ay  mjoja^  aq)  jo  noii^aas  %siz  oq^  q^i^i 
Saopt  pBaj  '^ay  sia^^o^  ^!|nnoQ  aqi  jo  uopaas  %9iz  aq(^  jo  snua^^  oq)-iC^  'noi^onii^suoo 
}o  pa))nnpB  'aq  0%  iBaddB  ^bui  %i  sxxua^  9\i  m  iBap  laAaAioq  'a^^n^B^^s  aq^  i^qdnoqf^ 
8«ji  )T  )Bq^  pag8T(^B8  uiB  J  'iBai  '\m\  )inoQ  aqi^  jo  laqmam  b  (^ou  sbm  x  ^^J  '^\no 
8)Jodai  aq)  mojj  asaqi^  jo  iioni[  x  P^^  ^a)iodai  sb  suoisraap  asaq^^  jo  noii^Biapisnoo  b 
moij  %n^  'jBdX  !^SB|  )JnoQ  siq!|  jo  snoisioap  aq(^  mojj  sasuB  ||dj  aABq  x  Ap^WIP 
^mo  aqj^    -noi^B^n^ai  Xio^^ni^B^s   b  o(^  sb  noi^^sonb  b  st  siqx — "anyaiKHQ  (maj 

'laqma^dag  jo  qi^f  aqt^  aiojaq  jo  no 
p9)8od  aq  (y\  pa^^aafqo  nosjad  aq^  <y\  aai^on  9T{%  ji  (^nap^ns  si  %}  'saoB|d  ^cra)sip  m  aq 
Asm  oqji  ^six  s^JossassB  aq()  no  jo  *[|oj  aq)  uo  snosjad  0%  suoi(^oarqo  jo  asBo  aq^  m  (^nq 
!i3qaia)dag  q^f  no  miq  qoBdJ  ubo  qaiqii  aai^^on  ^q  JossassB  aq(^  o^  apBm  aq  !^snni 
1101)9011)01  'snoi)oarqo  pire  sanBp  jo  asBO  aqi^  oi  *)Bq!^  st  amoo  x  qoiq^  o^  iipsoj  aqj^ 

'aaop  si^BMfB  st  %i  ^{dxnpjoaoB 
pus  's)6i|  aq(}  dmainiBxa  joj  a!(n((B)8  iCq  paALOi{B  amp  aqi^  uo  SuiqaBOjaua  !^noq!^iAL 
asi)ou  ijBssaaau  aq;^  unq  SuiAid  ui  ^!|[naijgip  ou  aq  asBo  siq  ui  ajojajaq^  ubo  oiaqx 
"saq  )8q  aq)  ajaqji  aoBfd  aq(^  jBau  puB  'iC)txnoa  q\{%  ut  'aoi{;o  ub  OABq  jo  'apisaj  !^snai 
pm  'uoi^isod  aixqnd  b  saidnaao  a]g     'uoi^^isod  )uajajg[ip  b  ui  8puB)s  jossassB  aqx 

'pauopuam  iBp  aq^^  ajojaq  jo  uo  aoB^d  q^v^  ^snm  )ob 
^s^J^  ')9od  aq'^  UI  pa^isodap  si  Z9^%9i  aq)  uaqAi.  pat^aidmoo  si  'paujaauoa  si  jo)oarqo 
9q)  8B  JBJ  08  'aai^ou  SuiaiS  jo  %ov  aqj^  *ja)(^a|  b  8ui((sod  £c{  auop  aq  0%  )Bq)  salo^b  ^i 
%nx{  'jaquia)dag  q)f  aiojaq  lo  uo  aoi^ou  aAlS  0%  lo^aafqo  aq;^  saimbaj  a(^n:^B)8  aq;^  )Bq) 
doi)  81  %i  'i9%oji  9q(^  qoBai  0%  9^v\  iCBUi  %^>d  jo  asinoo  9i{%  qaiqAi  a^Bp  jo  laqmau 
at{)  iq  sio^oaCqo  o^  uaAiS  ami^  Xio^^n^^Bi^s  aq(|  Suiqsiuiunp  iCj|Bai)OBjd  aiB  aAi  uaq:^ 
"sq  i'em  aq  laAaiaqAi  'jaquia(^dag|  q^^^  9X{%  Xq  0%  pa^aaCqo  uosiad  aq(^  qoBai  0(^  sb  os 
pd)8od  aq  a|  SI  uopaaCqo  jo  aai(^ou  (^Bq)  p|oq  0%  alou  aiB  aid  ji  (^nq  'iaqnia)dag  q)^  aq(^ 
n)nii  maq^  0%  uibuioi  0%  si  ^qSu  )Bq(^  fi^aafqo  0%  puB  8)si[  aq(^  (^aadsut  0{^  8ai)jBd  uo 
pauajnoa  si  !^qSu  y  '(jpisai  b  qons  o^  SuipBai  a)n)B)8  aqij  uo  uoi(^B)aidja)ixi  ub  )nd 
0)  Suqiijiun  Llqa  aq  p[noq6  x  I^bqA  (^xau  n^^un  (y^  pa^oaCqo  aq  :^ou  p[noo  aq  'iCB[ 
)8i[  aq^  aiaqAL  aoBfd  aq;^  uioij  i^uB^sip  (^sod  s^i^Bp  auo  UBq^  aioxu  paAif  o^  pa^aaCqo  aq  0% 
uosiad  aq)  ji  ^vi{%  pauiw^uiBUi  aq  %i  p|noa  *uot)BogixBnb  ou  pBq  'iiau:^  aq  'oqAi  (jsi[ 
9i{)  uo  uosiad  B  jdAoasip  0%  'q!^^  aq)  jo  uoouja)jB  aqt^  spiBiio^  'lot^aaCqo  ub  asoddns 
'AOj[  -a)n|B)8  Xq  pauajuoa  auo  si  ^q^u  %9^J,  *jaqma)dag  q)^  9ti%  duipapui  puB  0% 
da  Buopaafqo  loj  ^qaiBas  jo  %t[2u  aqi^  aABq  sjo)aafqo  ')six  s^iossassB  aq()  xjio  saii^Bd 
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(y\  'i9A9Moq  *pi«S9j   uj     *suoi((«ogi{«Qb  iiaq^   o%   aoi^oafqo   ud  jOAOoeip  avo  oqii  ano 
iCu«  ^q  0%  pa^oafqo  aq  q^oq  i^Bm  ^sij  s^jossassv   aq:^   no   pnv   npi  aq^   no  sai^j 

'la^OA  n  o^  naAiS 
uoif^aafqo  jo  aai^oa  «  pire  'lossassv  aq^  0%  <aoi((oarqo  a«  p  naAa  puB  'nnvp  b  jo  aoi^oa 
•B  naaAif^aq  njiBip  aq  iC{jiB|  £vm  Qoi^^am^sip  b  (^Bq;^  'jdAaA^oq  '^mq^  j  'Qoisnpnoj 
aniBs  aq!|  ^b  aAiuB  asjnoo  jo  i^snm  aM.  'sesBO  oii!|  aq(^  naaii^^aq  noi'^oni^sip  on  si 
aiaip  n  '•lo^oA  B  o^  !|na8  noi^^oafqo  jo  aai^on  o^  aanaiajai  sBq  sn  aiojaq  Aoa  asira  eqj^ 
*iaqiii9!|dag  x{%f  aq((  ao  iobsobsb  aq^^  q^BOi  pfnoAV.  %i  %9od  jo  asjnoa  aq^;  ni  ^vq^  os 
pai^sod  aq  !|i  88a{iia  a)B[  00^  «i  i^sod  iq  lossassB  aq^  0%  ^^aas  miB[a  b  jo  aoi^oa  ^Bq^  'asn 
8iq(^  Smjaptsnoo  hi  'aninsflB  (^snni  a^  'lossassB  aq^  o:^  jxmp  b  jo  aopon  0%  ^auaiajai 
m  iBO^  %9v\  ataBO  '\itiOQ  9m\  qaiqii  0%  noisToap  aq^^  iCq  pasBaaooi  si  ^i  q^^m  9iiip»p 
JO   -^(jpoitjip    aq^  puB  'iioi(^8onb     (j[no^ip   !^»oui   b    si    siq^ — 'MV^aiKaHy    aao^ 

'nopaafqo  siq  0(|  sb  pnniz  siq  dn  ai^Bin  pire  lapisuoa  O!^  iBd^  a{oqii  aq^ 
pBq  lOf^oaCqo  aqj^  *a8Bo  iiaq;^  ui  idAa^Bqii  noi^BoqddB  on  pBq  !^8i]  s^JOSsassB  eqi)  jo  noi; 
•BmoiBxa  loj  ann;^  aq^  Sm^ra^jna  jo  djqspjBq  aq;^  mojj  lUiBip  aq  <y^  paf^dma^^B  aiojaiaq) 
!^neaiiij9iB  [IX\  oqx  *n^  ^^'\  ^^  siai^OA  |[b  ajaM  'aopsanb  auiBs  9T{%  no  pnadep  qoiqA 
sasBO  OM.%  aq!)  pnB  'asBo  siq^  m  0^  pai^aafqo  sai^^nd  aq^  ^Bqi;  ][iBnioi  jo  iq^ioii  si  %i 

*s9niq!)  quaiaj^ip  ^n^^  ^  ^^%  ^ninBam  sb  a^^n^B^s  aqi^  nr  spiOA  aims  9i[) 
ani^snoo  0^  'p^n^  v  ^nBoginSisni  os  jo  ^^anaq  pasoddns  b  joj  'snoiaSnBp  ^laA  aq  pinoii  )i 
(^Bqi)  noinrdo  jo  niB  j  uaqmnn  m  Akaj  ^faApBiBdmoo  aq  i^snxa  moqM  o^  snoif^aafqo  9x^ 
'l|oi-noi()Bi^si9ai  9X{%  no  ;nd  aq  0%  pasodojd  iC|no  asoq^  jo  saniBn  aqg  nxB^inoo  si^sij  aqj;, 
'suoi^oafqo  qans  0%  piB^aj  ni  aonB^sissB  on  Tn9X{%  pJoj[jB  S!)8i|  s^JossaesB  aqj^  ua^OA 
aq^  0%  snoi()aarqo  Snr^Bnn^ni  pnB  Smnnuj  pnB  nodn  Smnroua^iap  m  'amp  jo  ()niod  in 
'pat^imq  %ou  aiB  sio^^oafqo  'maq!)  o^  piB^ai  q()ui  pnB  'snoiamnn  aiom  aip  aq  i{{Bin;«a 
']sxim  88Bp  '\3i^  aqx  *s^8ii  s^iossassB  aq(|  no  pa3B{d  naaq  aABq  oqM  asoqi  o^  laq^o  aq) 
^\\oi  aip  no  siai^OA  o^  ano  aq(|  i  snoi^oafqo  jo  sassB^a  0^%  aiB  oiaqj^  's^sif  s^iossasn 
9i{%  no  JBaddB  0%  pa^^aaCqo  asoq!)  jo  noi<^odoid  [{Bms  b  liiuo  i^Bq^  punn  ni  JBaq  aii  ndqA 
'paAomai  laq^jaSo^p  i^on  ji  'paqsiniraip  ^jjBua^Bm  *3[uiq()  j  'si  diqspjBq  paSa^B  siqj; 

*na3[Bt(  Smaq  suop 
-aafqo  o^  AiaiA  b  q^^tii  nopBinniBxa  0%  nado  aq  0^  a^si^  aq^  smo^b  ^ay  9X{%  qoiqii  jo  :|aop^o 
jnoj  ]i%TiTL  A'B'p  9T\'\ — 'laqmai^dag  ipf  aip  no  aq  iCBm  aq  laAajaqii  miq  qaBaj  n^^  ^^^ 
aq()  o^  aapon  %'bii%  Smjinbaj  ^q  snopaaCqo  iiaqi^  lapisnoo  0%  sio^^aafqo  o^  pajiOffB  ami) 
9T{%  [iB^ina  o^  pjBq  XiaA  aq  pynoAi  %i  %'bi[%  piBs  si  qi  pnB  'iaqniai|dag  x[%f  0%  (^sii^ny  jo 
^%9Z  ^m\  ^<^J  '^T^  '^^^  i^ioqs  B  SI  nado  aiB  £9X{%  qoiqii  Snunp  poiiad  aqj,  'Jaqma^da^ 
ip^  [pnn  nopaadsni  oifqnd  o^  nado  aq  0%  %oy  atp  £.({  paiBpap  aiB  s^sq  asaqj^  *xi»i 
duipeaaid  aq!|  Snunp  pa^qBnb  anioaaq  aABq  oqii  snosiad  jo  samBn  9T{%  duraiB^noo 
jossasBB  9X{%  £([  dn  apBnz  9^si\  niB!)jao  ajB  aiaqx — :8iq()  si  pa^B^s  {^namiiEiB  aqj^ 

'nopBnSisap  jo 
apoqB  siq  jo  aoBjd  9X{%  jo  *o^  pa^^oaCqo  nosjad  aq()  qaBaj  f^i  uaqM  jai^^Bm  on  'jaqma^das 
x{%f  8q()  no  pa^sod  aq  nopaafqo  jo  aapon  ji  (^nap^^s  si  %i  %'bt{%  si  f^napnodsaj  aq) 
JO  nopua'inoo  aqx  'Jai^oA  aq()  jo  asBO  9X['\  m  jaqi^onB  ni  pnB  'jossassB  aqi^  jo  asBO  aq!|  in 
iCBAi  ano  ni  nidq()  !)ajdja:)ui  o^  ajB  qm,  %ibx{%  pa^^sadSns  si  %i  %n(\  f  amBs  9X\%  iC^asiaajd  on 
o^  pa^^oaCqo  nosjad  aq()  (y\  pnB  jossassB  aq()  0%  aopon  o!^  pjB^aj  qgiM.  i^oy  aqi^  jo  spioii 
®^X  'uopisod  :^uaj9jgip  B  ui  pnBt^s  ^Bin  <y\  papaCqo  nosjad  aq*)  o^  aopon  ivqt)  'jaAa^oq 
'pa^^saddns  Aion  si  %i  'jaqi^o  aq((  0%  iC||Bnbd  spua^^xo  asBo  ano  9x\%  m  aq  A'sm  ajaqi)  ijBq)  diqs 
-pjBq  iCny  'Bupooj  aniBs  aqc)  i[psiaajd  no  spnB^s  iCpnapiAd  'jossassB  9T{%  spjB^aj  sv  jvj 
08  'nopaaCqo  jo  aapon  y  'Jdqnia()dag  qi^f  aq^ — naAiS  aq  ^Bm  smiBjo  jo  aapon  qoiqji 
no  %m\  9\{\  SB  a()n()B<)8  aq()  ni  panopuam  2bp  qt\%  no  'anaAjat^m  0%  aanB^smnajia  iiBnipio 
-Bj()xa  on  ^msoddns  'saAij  aq  ajaqAi  xijao%  aqi  qoBaj  0%  sb  pai^sod  os  aq  '^sod  £<{  jossassv 
aip  o'\  pa^^Boipui  JI  '(^snin  niiB{o  b  jo  aapon  ^Bq^  JBa^  %svi  papiaap  a^^  '{[oi  !|Bq)  no 
SniniBuiaj  Jiaq^  o^  snoipafqo  jo  'ipj-nopBJ^sijJaj  aq^  uo  SnipnBt^s  sapjBd  0%  aapon  dniAiS 
JOJ  *;joy  (^naoaj  9T{%  iCq  pajaq^B  sb  *(|oy  sja^o^  Xi^nnoQ  9T{%  jo  snoisiAOjd  aq^j  «)  8d(^B[dj  %i 
'puim  ijn  m  iC^ipiai^ip  ajqBjapjsnoa  pai^Bajo  aABq  p|noA\.  %i  snoisioap  janijoj  iCq  pa^^oagvnn 
poo^s   ()inod  aq:)  pBjj     'ajaq   pasiBj  st  nopsanb  aoiu  -^jaA  y — 'ainoHKag^   aHcyj 

— 'SnisiApB  "ly 
•X65  'd  'iiA  'IDA  *a;M»  *898I  JaqajoQ  m^9Z  *aoj9uiBQ  'a  aizna^OBj^  f  992  'd  "ha  "(oa  *^fln) 
*898l  J^qo^OQ  H185  *9sog  *a  aanj^ — :  sapiJoq()nB  8iniiO{pj  aqi)  paqp  ^^nBiiaddB  aqj^ 

'nopsanb  anxBS  aq^)  no  papnadap  sasBo  jaipo  oiix 
*u['d  i^aop^o  jnoj  ja^jB  jaqma^^dag  jo  x{'\f  aq()  no  aapon  aq()  f)sod  0^  miq  joj  ^napg^ns 
81  %i  *')8i|  s^JoseaseB  9q()  Siipoadsni  joj  a()n!)B!)s  qt\%  £({  paAiOfiB  pouad  ^nj  aip  jo  Jiaennq 
din|iBAB  'jaipaqM  jo  'jaqma()dag  jo  XBp  j^f  aq^  ajojaq  jo  no  0%  pa^^aaCqo  uosjad  aq) 
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qovdi  0%  9my\  xn  doy^ou  siq  ^sod  ^enm  ^sod  Xq  80]!^on  SniAid  n9i{M.  'sjai^oA  jo  \\oi  9J{% 
lie  J^mHtemei  aosied  «  <x^  icK^oofqo  nc  jeq<^9q^  ,| — :  snq!^  Jffu^^S  ®^  '^^  p9^'e(|6  ei  iiiii[ 
JO  noi^69nb  aqx     "^tnod  ^jmitmii9Jtd  9X{'\  no  noraioep  aq^)  (^suibSti  p8|«9ddB  q^vo^O'H 

tioi^^eogifeni)  e^d^OA  aq^  cx^  nop^oofqo  aq:^  pamvifsns 
'jooid  uo  *pnB  'eoiiou  jo  ^jireM  jo  uoi^daoxo  aqi;  pe^pdea  (n®<l<I^'BO)  iJT*^®H8  ®^X 

'snoif^oefqc  pire  Bnnv|o  jo  seopon  SuiaiS  jo  lemivm  puB  omi^  aq^  loj 
apiAOjd  'ia^!)B|  aqf)  jo  vov^oas  q!)0g  aqi^  pm  ^oy  asaq^  jo  lanuoj  oq((  jo  flnoii^oae  ^sx^  [91] 
pire  vf^qi  aqx  '^^oaCqo  o%  jo  miBfo  0(^  snosiad  pegyitmb  a[qBU8  o^  Mau  b  qc^iAi  'aAisnpui 
jaquraqdag  jo  iBp  qi^f  oq(|  o^  ^std^ny  jo  ^Bp  q^jgg  aq^^  raoij  *uoouiafjjB  aq^j  ni  moj  pnB 
^iTUoni  aq^  ui  U9i%  jo  sjnoq  aqi^  naoM^aq  noy^o^Klsin  (y\  nado  puB  paqsqqnd  aiB  ia!|st8ai 
dif(  m  saSiiBqa  jo  9;|si|  |BnnnB  s^iosseeaB  aq(^  'qS  noiqaas  '399  x  '^^Y  ^^^J^  ^m\  ^^ 
papuauiB  puB  paia^qB  sb  'qS  P^™  *6  *8  suoii^oas  „*X99I  *^^V  sia^jo^  iCijnnoQ  aqj,,,  .Cg 

•iCBp  duuioxioj  aq^  n^^tm  niqssojQ  qoBaj  !^ou  op  'la'd 
99iq^  (^8Bd-j[Bq  i9%yi  liy  !^b  pa!^d  8ia{(!}a[  'c^sod  jo  aemoo  9T{%  0%  ^uipjoooy  -q^^g  aq^ 
iBpung  -ziA  *iBp  8inAkO[|oj  aq^j  i\v\  oo^o-^sod  jjiqesoiQ  qoBai  (jon  pip  ^nq  *iaqine(|dag 
i{9f  uo  *Tiz*d  ^aop^o  aAg  piiB  aaiq^  (^SBd-jiBq  naaAL^^aq  liy  ^b  miq  0%  pa()8od  sbm  xiov\ 
-oefqo  JO  aoi(^on  aqx     •ajiqauCy  'iiiqssoa^)  (^b  papisaj  q^BaJ3,j\[  (jBq^j  paAoad  sbai  (Jj 

•uiiq  0%  uaAid  naaq 
)oix  pBq  %i  JO  dai(;on  anj)  %'9X{%  piniojd  aqi^  no  'aoii^oafqo  aq(^  of^  pa(^daaxa  q^BdJQ,]!^ 

•uoi^jBogqBnb  iCjo^n^^w^s  aq^j  (jou  pBq 
aq  !|Bq^  pa^^aaCqo  q^img     'ajiqex/Cy  q^nog  loj  sjai^oA  jo  i[OJ  aqij  uo  poo^js  q^Baagj^ 

•iCBp  %'EX{%  lojjB  n^un  uoi^^BUTijsap  B!ji  qoBai  (jou  ^bui  !^i  q3noq^iB 
'jaqma^dag  q'^f  ajojaq  20  uo  <unq  (y\  pa88aipx>B  iCynp  'x)a<(6od  ji  'o^  pa()oaCqo  uouad 
BT{%  oj  udAiS  i^x^^o^^^  9]  uopaafqo  jo  aoiijou  b  %vx{%  (auz^oquag;  pjo^  ***?P)  PPH — *IS 
ptto  gx  '«w»  '^^^'^  *^;04  fipmoQ — 0;  p9p9fqo  dptvd  0^  */o  Bot^ojj  ^trnpsl^Q — dnyouvd^ 

•!juopnodfl9g  pu-B  lof^oefqo  'HXiRg  SHWVf* 
•i^uBxxaddy  *HivaHO,K  XHaaoa 

% 
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•jjuaqg  aq^  jo  (juaragpnf  aq(|  pasjaAai  XHnoQ  anx 

*pauaouoo  saSpiip  laq^o  aqj^ 
'[XOi-uoi!^Bn|BA  aq^  o^  pauguoa  si  an^BA  jo  jooad  aq;  quasaad 
3q(^  SB  asBa  b  qons  ui  !^Bq^  Suippq  ui  Suoiai  jgiiaqg  aq(^  ^(^H^  I  'laALSUB  ub  dAiS  0:^  sn 
saiqBua  i&B|  jo  uoiqsanb  aq:^  jo  Jtipaqg  aq(|  iCq  !^uamd()«^s  aqx  'an^BA  9T{%  jo  aouapiAa  joj 
noi  aq^  %xk({  3aiq«^iCuB  i|b  ifoo^  Qf\  sasnjaj  J^uaqg  aq((  puB  *||oi-uoi!^Bn]BA  9q(|  uioij  '\^\ 
flq  dn  sa^ui  lossassB  aq((  joj  'saop  %[  (^Bqq  X)aum8ajd  aq  o^  si  ;} j  i  ||0J  w\%  ui  jBaddB 
3n|BA  siq!^  saop  ^nq  f  9^3?  si  st^oaCqiis  apqM  aq(^  jo  anjBA  aq:^  (^Bq^^  sa^^B^s  jfijaqg  ai[j[ 
il]B  1JB  {|Oj-noi^BniBA  aq^j  ui  jBaddB  uoi^jBoijqBnb  s^ubui  siqij  8ao(j — 'SHnoHNsg;  aHcyj 
•g  "d  *VMins  *698I  ^®^^^0  H105  *pooAi2[0B]g;  'a  ualoj^  P®^P  P^«  'papaddB  pia^ 

'AiB{  0%  aiqBuiJOjuoo 
90a  sBii  JO  SBAL  auu^oop  siq)  jaqi^aqAi  sbm  m.b|  jo  uoi!^anb  aqx  'iniB{a  siq  pac^oafaj 
J7!^HS  ^^  'an|BA  qons  Aiaqs  (y\  X^IPI  P^M  ^nBiuiBp  aq(^  sb  puB  5  |joj-uopBniBA  aq!) 
iq  i|ao  paAoid  aq  pfnoa  6iq(|  '^vi\%  '(^nq  'sxuBAidn  jo  mnuuB  jad  ^x3^  P  an|BA  aq()  jo  si 
onq  iq  paoiB^aj  ^Bd  aq()  (^Bq{(  aAOjd  (^sniu  aq  'aq  ^Bm  (^a^qtis  ^ivd  9T{%  {{buis  JdAaMoq 
pTO  ^oi!|BJiip  aq(j  !^q8  jaAaAoq  '•joafqns  aq;;  jo  ^Bd  b  (jayqiis  x)Bq  *a^  pa^joefqo  puB 
^]  s^jOBsassB  9T{%  uo  uosjad  b  jo  !^uBuiiB|a  b  ajaqAi  !^Bq(^  p|aq  (jai^unjx)  J^H^^IS  ^^X 

-qi^uoui  auo  UBq(^  ajoui  joj  smooj  oja%  tiibj{%  ajom  %9\  jaAan  puB  'uaqaqi^ 
«  puB  amooj  uaAds  x>«q  ^H  'saop  jadaa^-fa^ioq  b  sb  pooj  puB  duidpoy  joj  ||iq  siq  ui 
papuBq  puB  'a9UBpu8(^!^B  puB  pooj  pai|ddnB  aq  asBo  ^jaAa  uj  'sqc^uoui  oja%  joj  uosjad 
auo  0^  smooz  pax  ®^  ^''^^  ^HX  'ajaaM  jo  XBp  aq^j  /q  sraooj  (jay  puB  'qsST  JO  puaj  qj\% 
%e  uapjBS  puB  asnoq  b  jo  puBua^^  sbal  pia^  %v^'\  x^b^s  sbal  %i  asBo  jBioads  aq?^  uj 

•9n|BA 

luapigns  jo  g^aafqius  x>oiJad  ^jo!^i^B(^8  aq(;  duijnp  paiduoao  (^ou  pBq  aq  duiq!^a|qns  Xq  c^Bqp 

>i  'jiOanHCow  HJA       [698 1]  hjjjvs  -a  HxyaHO^K  8j;.X 


'108  '^  IT  A  *F^  ^9piv  '9A0(i  'a  doqafi^  ^ 


puuojd  9\{%  no  o^  paqaaCqo  sbal  ^napjred  pint  osnoq-Sinjiaiip  e  jo  leidnooo  ptre  ^ireiia^  s« 
uo(jJBqinn(j  jo^^^unooaq!)  JOjsia^^OA  |0i9!^siS9i  9q!^mp9ia^U99qo!jp9inreiooqM*pi9^[QI] 

'9pUntJV  p9IIl«^9I  9n[9A  9q(^  9A0ld  O!^  ^n9i|9dnioo 

ffBM  !|i  i^Bq:^  Sarppq  *i|oi  9T{%  o%  (jnwinB|o  9q(^  p9!}!|Tmp«  '\itiOQ  9t^  *[«9ddB  uq  'Hoj 
-uoi^Bn[BA  9q^  0^  P^^T^Il  ^J^  ^^  ^  Suiop  ui  !j«q^  pire  *9niBA  ^a9pgpis  panro^ai  p«q  9q 
VBXi^  9A0id  (^snra  ^tremivp  9x1%  i^Bq^  dinp[oq  jg^J9qg  9xi^  *p9i  ota  jooid  o^  •p9TniBp  aq 
qoiqM  JO  (ju«u9^  SB  *899rai9id  9q(^  jo  noi^jod  «  (j9[qnB  p«q  9q  (jwq'^  pxmoi8  9q^  uo  0% 
p9!jo8(qo  sBAi  (^reoirep  y — 'pimutvjQ — /o  foojL^  *p9uvD^9X  9njp^ — dsvsfqnsf — 98t^9uvu^ 

•f^nopnodeaji  'KOsaiHivpf  KHOf 
'a—'^Jnoo  i«9ddy  uoi^w!^6fi39^     '6981  '^^0  2S     'fl  '^osothjotk  IIIA  *Sl  '^S. 


['UI  'a  II  *C88I  '8nBxn9pTreg  •«  paujj9q;na  'mi^V] 

'^ii9qg  9q;  jo  ^a9niSpnC  9q^  p9num«  ihhoq  xhx 

•p9Jinouoo  anyaiKHO  QHCXI 

3[uiq!j  I     i  tiOTi^ipnoo  9Aisii9dsns  b  siq^  bbav.  'si  noi!^S9nb  9ni(j  9qx — 'KViimaay  ohot; 

*{|0J  9q(^  nodn  !^nd  dni9q  I9!^oa  aq^ 
^u9A9jd  (y^  pxii3(  B  JO  sBAi  iCi|i^qi8B9j9p  9q!|  I9q!)0  9q!^  10  98«o  9no  9q(^  ui  ^Bq(^  ^P^^  9^^ 
op  I  *898B9  9q!^  a99Ai(^9q  nor^oai(^6ip  TjvB\d  «  st  9i9qx  •!^09fqn9  iB{nar|^i«d  «  0!>  aff^i^j  « 
Snumbov  jo  8n99m  9q)  9ABq  9A1  9J9q  (^n^  *noT(^v90||B  wb  pgjpso  SBii  ^«qAi  ^nq  daiq(^nv 
10  *99UB^9Aaoo  iuv  TOAi.  I9A9U  9i9q^  pnB  '9ou9!^8fpra  0!^ai  9JWB0  !^09pqne  9q!(  9ioj9q  9enoq 
«  iC9Anoo  o(j  uoi(^«Siiqo  {Bi9ne3  «  sbm.  9J9q(|  9ao(I  'a  doqsig  nj — 'xriohnx^  aacr[ 

^*9{q«93iojn9  aq  laAan  %x[Svm  pii«  'iC|(^na8ajd 
i^on  SBM.  iaAuoo  0{^  noi!^BSi|qo  aqx  'piod  sviii  99ud  9X{%  n^nn  9oneiC9Aao9  e  9imbai 
(y\  (^qSu  on  scai  9i9qx  'a^^^i!^  v  0%  (^n9p3Amba  sbal  qaiqAi  i9Anoa  0%  novyeSimo  9!^ni08qe 
'\v\{\  jon  9on'e^9Anoo   b  J9q!^i9Ti   98bo   siq^)   m  sbm.  9i9qx — !^tren^<^^  ^^i  p9QBry 

[  j[9^0A  B  SB  nBSicre[^ 
^ji|Bnb  0%  9|^i(^  (^n9To^ns  b  snuoj  *9^ii9ni9A0jdnn  no  ^Bf^no  9[qBi9pi6no3  ptre  's^nempst^s 
-ni  9q{|  JO  8^n9TniCBd  ^aoi9S9S8od  Xq  pgMojpj  '!|n9innoop  padniBi^s  piBs  J9q!^9TyM — ^q 
0(|  ALBf  JO  noT(^89nb  9q:^  p9(^B!^6  puB  'aoi!|09rqo  9t{%  p9i[9d9i  (lIoqdmBQ)  J^i9qg  9qx 

'sSxn^^u^  989q{|  Snnnw^noo  J9dBd  9q(;  uodn  p98iopn9  9i9iA.  ioj9i9qf(  8<|diaa9i  pms 
'9^Bp  o^  dn  8^ii9ixi|B^8ni  IJB  pivd  osjB  pBq  9Q  'S(^n9ni9A0jdTin  m  inns  9|qBiapi8aoa  b  ^no 
pTB[  puB  '93m6  JdAa  8^98 Cqns  dq!|  passassod  pBq  *igsi  ^^W  ^  lasBqomd  sb  noissassod 
0^  ^pai9()n9  pBq  nBdiOBU  'dniB^s  !^di9a9i  b  i9Ao  a9(^!^TJAi  sbal  9i]^,p^  jo  ain^Bxidis 
aq()  puB  'sasnoq  piBs  jo  a{B8  jo  (^obi^uoo  b  ioj  sdniw^s  ai^BudojddB  9T{%  ajoq  ladBd  siqx 

^/^doa  B  SI  aAoqB  aqi^  qaiqAi  jo  'jfas^in  pnB  ubSthbi^  aqof  pjBs  aq;^  uaaAL^aq 
(^uaTn99aBiiB  jo  smia!^  m  ||b  'nBAiif)  jo  ^JBd9iraoQ;  m  s^oafqiis  aq!^  joj  aoiid  aqi^  doiaq 
';sB[  iCBpuns^iq^  moij  '^{aAif^naasnoa  siBai  (^qdia  10 j  i^Bq;^  puB  'iCfiBniniB  am  ^q  pai^daaaB 
aq  0%  paaidB  *'sgx  *SI3r  Jo  ^i^s  aqj  jo  %X9U  jjsnSny  q^gg  uo  a|qBi[Bd  puB  anp  ^nam 
-IB^sm  iCiw^iBTib  (^sj^  9T{%  3uiaq„  *-pf  x  -sgx  '£7F  ^oj  '^ggx  iCinp  q(»08  po^«P  'ubSiubij: 
o^  ai]g;,pj;  iq  (jdiaoai  b  sbal  ajaqij  sSnpuAv.  asaq^^  lapu^  *pg  5  /,98X  -^'P^n^^H^ii  !^b  aq  o^ 
^i^ua  aq(^  SuuBpap  *Ja^o  aq(|  jo  aauB^daaoB  s^ai^g;,!^  jo  ^doQ  *pg  i  piBd  iC^nj  Sntaq  aarid 
9\{%  uo  quo  apBUi  aq  0%  aouBiiaAUoo  9X{%  'uoissassod  amnsai  0%  iC(^aqi[  %-b  aq  p^noqs  diX>K 
lajgo  QX{%  JO  sraia(>  aq^^  (^uamafdun  cy\  jtbj  ppoqs  aq  ji  %isi[%  SuuBpap  *qoBa  'pf  x  'sgx  *C3r 
JO  8!^uaui|Bq8Ui  iCiia^JBub  {Buba  ui  *uinuuB  jad  'pg  "sgx  *§I3P  P  a^Bi  aq!^  %b  axqB^Bd  'QZl'ST 
JO  aoud  QX{%  gB  *JO(jaiidoid  aq(>  *ai3,pi  uioij  saenoq  ppw  asBqoind  0%  *ub3iubjj  iCq  '2,99  x 
aunp  q^QX  P®^«P  'Jojffo  jo  idog  ^(^sx  *8uiuib^uoo  paanx)Oid  SBii  (^uaumaop  y  [^I] 

•9IW 
ou  pBq  la^^oA  aq!^  i^Bq^  pat^oafqo  (^iBiia^^g     *UBAiif)  'auB^  sBf)  puB  i^aan^g  a{duL£i[B(j 

m  gasnoq  jo  jo^audojd  sb  aiiqsj^y  qijnog  loj  siai^OA  jo  XIOJ  aqi^  uo  poo^s  ub^tubxj 

Jltl^l  [698 1]  KosamxYiv  a  omu       fi  'sosssatioyyi  'nu 


'pajiO[|0|  pvq  a^namaAaidnn  no  X«[^no  pcre  ^s^namiviBni  jo  i^ndin^wi  ^aoissessod  qoiqii 
ao  ^ws%d9oyB  qav^^jqi  q^ui  jaq^o^o^  'J9jg[0  sriq  jo  smio^  ai{^  !^n9ia9|diiit  0%  lasBqamd 
9i{]  ^q  amfivj  no  uoissdssod  eninsai  0^  ^^^J^H  ^9  eq  (x^  J9|i08  9q!|  (^nq  *90ud  9q(^  jo 
^Qdm^cd  ||nj  no  pof^nciS  9q  0%  99ireiC9Aaoo  9  ^sunQji  ^qdi9  i9ao  diiipn9(^x9  89ii9ni|Q!)8nT 
iq  a[qviC«d  aoud  «  (>«  9siioq  «  98Bqoiud  0(j  i9jjo  ny — 'Bfffx — JU)}9udoJLj — dstyauvd^ 

anapnodsdji  'kvoinvij  KHOf 
•f^xrenocEdv  pn-B  joqo9pqo  'XHYiiiKig  wvmij^ 

•3— -^1103  iTOddy  noi'|w^si29a     -6981;  '^oq  xg     -gi  'NOsaaHJOvpj  'UlJ^  "IX  'oj^ 


•pajinouoo  89dpnf  jaq^o  9qx 
•9!|0A  0%  %x{2u  8iq  JO  ^a9pnod89i  aq^^  9Aud9p 
IR9  pajinooo  ^on  8«q  qoiqii  iConadm^iioo  «  in  p98iai9X9  9q  0%  i9i&od  b  p«q  SnrAvq 
999;8ni;  9q^  JO  !^o«j  9i9in  9q^  (^9q^  ipnq!^  !^ou  op  j  *08  STn9q  ^cqx  '89Lreto99ii9q  9q^ 
Sabnre  9piAip  pire  X9Aiio9  0%  *^x9iiron  ^wbi  9t^  st  p9n9Itijim  dinin«in9i  9sodind  iC^no  9q!| 
ijnj  tt'^ooj^d  ajm  fjsru^j  9q(j  jo  8!^o9fqo  aq^  SniiCjivo  jo  98odjnd  9q(^  joj  „  p98ioi9X9  9q  0% 
iCloiam  9X8  9^9)89  pxre  spiral  aqi;  jo  %i'Bd  ^inn  jo  asodsip  pnv  i^as  0%  eaa^siu^  aq^  0^  aaA{8 
uaAod  aqx     'asw>  sm%  papioap  ^i^^qSu  eeq  j^aqg  aqi  ^jmq^j  j — 'xhigeks^  anoq; 

•uoi!joafqo  aqj  pen9d9J  (ll9qduit?3)  jgfii9qg  9qx 

*9pii8j  pi«8  9q^  JO  8p99ooid  psTiun'B  9q!^  JO  !^n9inj£ofn9  9q:^  ui  a99q  8i«9^  911108  loj  pvq 

oqA  '8au8p99n9q  9q(^  ^^  Saouzv  pnB  0%  „  9q«|89  qt{%  opTAip  pn^  iL9Anoo  o^  bval  p9(^n99X9 

aq  o\  Snnn8ma2  asodind  A\{io  oqx     'spirei  pm  9q9  jo  98odsip  10  |(98  o^  '^sn^  9q(^  jo 

saeodind  9q!^  ^99j^9  o^^tn  dm^Jioo  loj  *Xxe88999n  (^on  8Qii  !^i  pnB  'pred  n99q  pvq  89io«S9i 

pU8  8!)q9p  9qX      „'p9i9AU00  9A0qB  9^«)89  pUB  SpnB[  Am  JO  !|IBd  iCuB  10  IIB  JO  98oid6ip  pUB 

*ips  *qijiA  )imoi!^in  o(^  89aj8ni!>  ptBS  £m  0%  8i9iiod  p9(jinniun  (jsoni  9q!;  9aiS  iCq9i9q  op  j 
^aiuc^  siq^  JO  s^oapqo  aq!^  ^oajja  (y\m  3uiiCiiBo  jo  asodmd  aqj  joj  „ — :  STniiouoj  9X{%  sbm 
S9a!)8nj[i|  9q|  o)  n9Aid  si9M.od  9q^  dnomy  *9U0  SBii  i|9qdmBQ  'sij^  moqii  jo  'p9TnBa 
inai8q!(  naipiiqo  8^i9!|8iu!;  aqj  Suothb  iC[iBnba  pnB  0%  ^/joaiaq^j  apaaooid  aq*!  jo  'a^qBaAom 
puB  a^qBi^iiaq  'si^oaj^a  puB  a((«)89  9X[%  ^PI^ip  pnB  iCaAnoo  „  ppoqa  899(^8njc^  aq(^  %vi{%  '^ipg 
pire  i  89iaB39j  JO  *-^ip2  f  8!^q9p  jo  ^nomjCB ^  *!^8x — :  898odjnd  SaiAio[|oj  oq!^  joj  (^n9ai9ii^!|98 
pnB  aopi8odsip-^8iU!(  b  i9pim  899^8ni!^  Iq  p[9q  sbm  iC!;i9doid  9q()  :^Bq(;  j)9A0id  8bal  %i 

"SpUBX  piB8  JO  I0)9Ud0ld  %0n  8BAL  9JIii  8^I9)0A  9q!^  !}Bq!^  pai^OaCqO  {|IBAk.a!|g 

•siaq^jo  puB  3aqjBX-piJ^  jo  8pnB[  qt{%  jo  ajiA  8iq  jo  vi^ 
m  lo^audoid  ostatput  ojd  sb  ajrqsiiCy  q^nog  joj  la^^oA  8B  x>a[[oiTza  xkkx^s  i|aqduiB;3 

'^(^adoid  a^qB^uaq  wj^  jo  aaodsjp  fy\ 
Xicssa^au  3aiaq  %\  t^noq^iii  pat^noaxa  naaq  jjb  pBq  'sauBiogaaaq  aq^  ^  anpisai  aq;^  jo 
damXaAnoo  aq;^  jo  nop^daoxa  aq^  q^ui  ^qoiqAi  ^'\w[\x\  aqi^  jo  saaodind  aq(^  loj  X^no  8Biii 
dps  JO  laiiod  aq(^  ^Bq(^  c^oadaai  ui  'pajxodaj  noii^oarqo  'a^Bs  jo  laMod  b  q^^iAL  (^nq  'ajm 
»ip  JO  ^90ifD  xapix  *jooqaq  joj  8aa(j8nj!^  iCq  pjaq  ajaAi  o^oafqna  aq!^  \ws^  pa^joafqo  sbal 
\\  *s)odrqn8  niBi^ao  aj  jo^^audojd  8b  ^qSu  s^ajiAi  siq  jo  pimojS  aqi^  uo  ja^^OA  i^^imoo 
«  SB  pajiojaa  8Bii  nosiad   y — -a^t^  fo  Ja(noj-^dp)^s^'gMrux — fuvt9if9U9Q — dnypuvj.^ 

•f^uepuodsoa;  'Tiaajwvo  aiAVQ; 
•^UBxioddy  ptiB  loqoefqo  'iavAisxg  Hvmij^ 

•g— TjnoQ  |Baddy  iioi!^BJ!^8i3aa     '6981  "^^O  12     SI  'Noraradovpi  IH^  '01  'ON! 


'^%l\  JO  l^nBAi 

anjira  hb  8bm  ajaq(>  *\w{%  ^^ppq  'jffuoqg  aq(>  jo  ijuaui3pnf  aq^  pauu^B  xanoo  khx 

•uoi^^aajqo  aq(^  pauiBqsns  (naqdraBQ)  jijuaqg  aqx 

tl ' Ji08H2H£>YH  mA      [698 1]  TiaSdWVO  VI  IHVii^aiS  9^1 


*iiuv|  JA9U  aq^  ao  pepisoi  zoq^vj 
Biq  Ofiqii  'jooqaq  tulo  sfn(  joj  nz9q(^  paSoinrai  pn«  ^pu«i  9i{^  no  ^pnei  i^irennvio  9i(j; 
'9991  ^  ^^  ^  ^sin^e  6i[ooq  9ii{  m  pe^rnu  pii«  *p»n|«A  i[90^e  aq^  pm  *iai{^^  s^f^mranvp 
atf)  iq  pa][oo)B  eian  spira{  9i{j^  'uor^vnSinro  aq^  0%  loud  sa«|itMl  aq<(  jo  Am  uaaAifjaq 
paflsvd  Hi9i8m  o{|  ^oenzaaiSv  aq^  (y\  noifB[9i  ni  'Siif^uii  on  puB  i  f^wanrnp  aq^^  0%  i^OBqus 
on  TOA  oieqx  'loq^vj  9X{%  jo  jnoA«|  m  pa^neiS  aiaii  i[ooq-()naj  aqi^  ni  s^diaoei  aq^  0)«p 
ijBqij  c%  dfi  '£v]/^  m  pa^vmi^ni  puB  '%sb\  ludy  nt  pa^nBiS  sbm  noii^ftn^issB  ny  'os  op  0% 
iCijuqiaA  paaiSB  a^^  '^nvuniqa  aq;^  o^  asvai  panor^nam-qaig  aqi^  nSissB  pinoqs  aq  t^nqq 
uoi!)ipnoa  no  Bsiiy  jo  smbiB}^  aqi^  mojj  nuB|  jaq^^onv  jo  asBdj  aq()  panj^qo  aq  9991  uj 
'OSZJ  l^  ^^^-i  <^pva^  dq((  %v  '0981  s^^nnii^^iT^j^  mojj  asBaj  ^siBa^  naa^^anin  uo^xii^  b  lapuu 
'BS[cy  JO  9inbiB|^  aq:^  jo  spuB|  piBs  p[aq  laq^^nj  s^^nBonBp  aqi}  ^Bq()  paAOid  sba  ^j 

•ai^p  ou  pBq  ^UBrarop  aq!>  %vi\%  pa^daCqo  q^inig     •nrMpui^ 
pnB  apigSog  jo  ^uBua^  sb  aiiqsiiCy  q^nog  loj  19%oa  sb  paifoma  aq  o^  pdnnB|3  nBonn(j 

'p9uwpn8  '6981  IH^y  ^1  p^^P  noi^^BndissB  hb  sbji  a|i|i()  i^^no  8^(|nBniiBp  aq:^  %9\:f^ 
'noi!|aarqQ  *^nBna(^  sb  pa^oma  aq  0%  pamiBp  'nos  siq  O!^  ^i  niSissB  0%  ^namaaiilB  {BqjdA 
B  lapnn  amvo  999  x  ^  <^H^  'laq^Bj  8n{  0%  %9i  nuBj  b  jooqaq  nAio  arq  joj  pai^Bm 
pnB  no  papisai  pBq  '999 x  ^^jj  'oqM  nowad  y — 'Blftjj — pivudx — 99%'ipuvjig  /ipinoj 

•t^napuodsaa  pn-e  lo^^oafqo  *Hxmg  etKVf 
•i^u«naddv  ,pu«  i^u-BmiBiQ  'NYONad  laaaoa 

'a— 'VnoQ  [Boddy  nor|Bi(|8i3a^     •5981  ijoq  15     Zl  'NoraaHdOYj^  'Jii^  '6  '^K 


'j^aqgl  aq^  }o  t^namSpnC  aq(^  pasiaAai  xsmoQ  shj, 
•NvaiiiiaHy  qho^  q^jiA  paunonoa  s^Toiinio  aHo^^ 

-Xjipinb  of\  aii|BA  (^nap^ns  jo  iCanBua;^ 
B  no  pouad  ^o^n()B^9  9X[%  loj  noissassod  ou  aiaq  si  ajaq^  os  i  ^nsna^^-^aioC  sb  noi^Bogipmb 
B  (^nBmiBp  Q\{%  pjoj[jB  0%  an|BA  (^nap^ns  jo  !|aaCqns  b  jo  ^on  sBii  iCanBnai^-^nior  aqi^  i^vq^ 
*8i  asBo  siq;^  m  ^i^UBjpiaad  aq(^  Joj  'asuB  ^on  saop  'laAdMoq  'nopsanb  ^Bqx  'iCanBua^  afos 
(inanbasqns  9i{%  no  noissassod  siq  0%  pappB  naaq  aAsq  %oxi  ^qSnn  nopBO^ipinb  ianvnai^-^inor 
!)Bq(^  no  nojssassod  '\'9^%  Hvb  0%  paiBdajd  f^n  rm  j  ^UBna^^-qntof  sb  noii^BogqBnb  b  <^nirairep 
aq!j  piojjB  o^  i^napigns  naaq  ^aaCqns  aq^   jo  an[BA  aq!^  pBj£ — •nvTHHOHy  oho^; 

*an|BA  a^qnop  b  naaq  aABq  i^snni  aiaqi^  a^UBna^^^mof  oii()  jo  laq^ip  ^ji|Bnb  o^  lapio  nj 
'^uap^gnsni  sbai  asBO  srq^i  ni  ^onBna(^-()nior  9X{%  jo  an^BA  aq^  'sapisag  's^oafqns  (^najaj^p 
0%  SnpBpj  qSnoq(^|B  'pnT3[  anres  aq^  jo  i^anBna((  jo  spouad  0^%  jo  nor^Bnrqnxoa  ax[!|  sbal 
papna^^ni  sbm  ^vq^  '^onBue^^  jo  spni3[  ^naiajgip  oa^%  jo  nopBnrqmoo  aqi^  A<{  noi)Bai|qBnb 
B  JO  uoi(|isinboB  aq^  pe(;B{dTU9^noa  aijui^wjs  aq(>  %fBi^  ^^iqij  (jon  op  j — *ainoHNsg^  aaoT; 

•uoi!^oafqo  aq!^  paipdai  (naqdraBQ)  ijuaqg  aqx 
*89  ^QZ'^  ^^  t^oaCqns  aq^  jo  i^nai  aqx  *i^pAisn[axa  maqi)  passassod 
pBq  aq  q(^Bap  s^jaq^Bj  siq  aanis  pnB  'laqi^Bj  siq  x{%m.  iC|(^nior  s^oaCqns  q\{%  passassod  pvq 
^UBnnBp  aqq  a^Bp  ^Bq!}  o^  df^  *698l  ^^^K  ^'^SZ  ^^^  ^^  P®?P  ^^n^^p  aqt^  jo  laq^vj 
aq^  'ja||noog  (^Jaqo^  *09p  a'^I^H  ^!^  P^^  *m9\[%  jo  joaiajhs  aq;  pnB  *ia[[noog  saxnB^* 
'pws  (paqo^„  JO  juoabj  ni  '/,Q9X  SBinni!|iBp^  moij  sibo^  naaf^q^p  loj  assax  b  japun 
Ilimsai^^B  J  JO  spnBi  puB  nnn  aq!^  jo  noissassod  m  SBii  ja[|noag  %'bx{%  paAoid  sbal  %i  [gX] 

'poijad  Xjo(^n((B;s  aq;  loj  an|BA  a^isinbaj 
aq;  JO  s^oaCqns  jo  noissassod  ni  naaq  ;on  pBq  ;nBmiB|a  aq;  ;Bq;  paqaaCqo  ;jBALa;g 

^/nini8ai;;Bj  jo  spuBj  pnB  ijini  aq;  jo  ;nBdnooo 
piiB  ;nBna;„   sb  aiiqsiiCy   q;nog   joj  ia;oA   sb  pa[iaind  aq  o;  pamiBp  aannoag 

's;oafqns  ;naaaj[|ip  jo  sapmna; 
JO  iC{no  ;nq  *)ConBna;  jo  spni^  ;u9J3j[jip  jo  uoi;Bniqraoo  aq;  a;Bidnia;noo  ;on  pip  ajii;B[ 
-siSa^  aq;  ;oy  ;naoai  aq;  jo  noi;aas  q;gx  ^^^  ^I  V^^%  (arapqnag;  pio^;  u^)  wnutdQ 

•ijqBnb  0;  Jias;i  jo  ;napi]gnsni 
SBAL  ^dnBna;  aps  jo  x>ouad  aq;  pnB  's;nBna;-;npf  o;  nopBogqBnb  b  xuoj^b  0;  anjBA 
;nap;gpis  jo  ;on  aiaii  8;aeCqns  aq;  ;Bq;  pimojS  aq;  no  'pandcbd  rniB^Q  *S9  'ggg^ 
JO  an|BA  {BnniiB  aq;  jo  8;a8fqns  jo  ;nBna;  aps  ami;  ;Bq;  aoms  pnB  *q9.iBj\[  snoiAaid 
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Mp  JO  paa  eqf^  \]'\Tin  ff^irene^-^niof  0i44  jo  eno  xraaq  diiiA«T{  n  asn^oniMj  eq^i  pauiT«[o 
ao6i8d    y — -gx    -099  '9991  *;a7    uuo/9^ — ptrm9X'P^u)f—pirm9X — 99}t{QUVu^  flpinoQ 

'(^napnodsos  pire  (^n«iinv[0  'Harrmoog  esKVf 
i^uBnaddv  pn«  joqoerqo  'x«V-AiKXg  KvmiAV 

•J— •^noQ  i«oddy  iiopw(>si39a    'CQai  1^0  OS     *I I  'nosHjraaovH  IIIA  '8  '^X 


[*il  *a  I  '6i8l  'n<neuiiof  -a  uosia^B^j  *i*ad&i  pdfU9iutuoQ     "il  "H  9  *8i8I 
*^jBtiajg  -a  uospiBqoi^  ^pdfiddv  didiTUU^    '99  -j^  g  '0i8l  *U08J[BiiiibjBj[  *o;  jTd^a/djf] 

*j^j9qg  aq^i  p  ^nem^nC  9q^  pemj^«  ^laqoi^OQ  ^^\  no  'xhaoq  vhx 

'pajjnonoo  HiTaiKHQ  puB  xjnoHKX^  saH<xj 

'^  moij  !^BdB  ^qSu  ieq(|o 
on  Bvq  oq  ji  'noi:^«o^[9nb  c  jo  sibtk^  oq^  ra  pn^^s  treo  ^!|a«i  «  qorqAi  no  i^oafqns  a^qo^tjeq 

V  oi(  !(qBu  «  <)oa  si  'esnoq  v  jo  aoiasassod  9T\%  moij  pot^oounoosip  neqii  's^iqqtu  lo  'soivq 
JO  'asnoiiS  ^^^I?^  '^J  eoaid-SnqMOj  «  dmSitBqosrp  jo  998[iAud  dianz  oqj,  *!^i  i9ao  enidS 
dmig  JO  i^'Bq^)  TVBJ{'\  eflodmd  leq^o  on  joj  p|9q  01  pav|  8q)  loj  *^jvb[  jo  iQxvsa^  9q^  'asuos 
jodoid  Xov  HI 't)!  Bi  ion  'pn^i  jo  diq8iO(|9udoid  9q(|  ^on  si  dmi^ooqs  jo  {^q9ij  y  *pu«f  9X{%  p 
aois8969od  9Ai8npza  9q^  £\6ja\  '\on  op  pan  'i[oireu9(^  jo  diqsjoi^audoid  aq^  jo  laq^^ie  s^qSu 
mAT^  JO  9non  an  £»x^  f^nq  'pnp{  nqnapjtBd  «  jo  asn  jo  saSaiiAud  aic  i9qx  'poi^saSSns 
9q  %f^\m  qoiqii  BSinq(^  J9q^o  ^nvni  pm  *8uiiC9fd-j|oS  jo  'Suiqsg^noj!^  jo  ^smooiqsnxn  %u\ 
-laq^  JO  'aipi|  «  ucdn  (^voq  «  Sinsn  jo  'mmi^^s  «  m  dmq^vq  jo  'ui«|imoj  «  (^b  8ni3[iiup  jo 
*iidpi«8  V  m  SmiQ'eM  jo  aSa|iAud  aq;^  9^|  si — 'Sm^^ooqs  jo  aSafiAud  p9!)voraniniaoo  9q) 
— 'jo^audojd  aqi^  Xq  pasi9i9Z9  Sinaq  sqi  mojj  i9q!^98o((|v  !^«dB  'Sui^ooqs  jo  989|iAud  9qT 
nociiogiiinib  ir  ((joddns  \\ul  9aopi  (^Btp^  ^^P14  ^<>^  ^V  I  '^^^oo^s  jo  ^qSu  9q(|  898698soa 
ifuani  aq  ji  (^nq  1 9ni!|ooq8  aq:^  loj  piod  :)nai  aq;^  jo  joojd  ^q  i^onvnaii  siq  jo  anps^ 
wj^  ^iram^v  o^  miq  loj  ^nai^admoo  a^pib  si  %\  'snoisnaunp  '[[^ms  i9A9Moq  jo  '9SpO[  «  svq 
9q  jj  'dcni^ooqs  jo  9Sd{iAijd  aqt^  Hyio  sisq  aq  'asnoq  iuv  jo  :^nvna(^  Smaq  !|noq!|iii  'ji  os 
n  9q  yvi{%  ^mq!^  ^on  op  \  pm  i  saSw^uaq  pais  spirej  jo  i^msdnooo  pms  (^HBnai^  aq  of^  K'^Hd  « 
wimboj  'Smpitap  ai«  aAL  qoiqAL  q(|iAL  'a^^OA  b  ioj  noi(^«>9i|9nb  aq^  siajnoo  qoiqii  ^oy  aqx 
'siossaoons  jB|iidai8  ^smtsl^  pa^oa^^oid  aq  0^  ^on  sivaddB  ani«d  jo  astiai  «  snq(^  f  si^oatqns 
diq«(uaq  laqi^o  Of\  qq^u  «  mojj  siaj^ip  sSnpooqs  09  ^q^J  «  qoiqAi  no  sqniod  laqi^o 
an  aiaq^  ^ng;  uoi^dudojd  aq;^  iCq  pjaq  10  ^d[  iC|ivn!(o«  tiaaq  aAvq  sSmt^ooqs  aq^i  iaq!)aqAL 
%v^  pnv  'sSm^ooqs  jo  an^VA  |BnniiB  aq;^  jo  'aAisnpza  i^on  pn«  'aAtsnpui  sv  na3[«^  aq  0(|  s| 
a^B^  m  JO  |«^naj  aq^  %'e^  pa|(^!|a8  ^vah  naaq  svq  !^{     *tioi(|V9^«nb  jo  pcmoiS  a^^tKredas 

V  88  saBct^uaq  laqi^o  10  sasnoq  jo  spntB^  mojj  ^ivdv  sdni^^ooqs  999  x  P  VY  ^luoja^ 
aifl  o^m  !^odiin  0^  ^naio^ns  j]as()i  jo  si  ;joy  noi^Bni«^  aq^j  ui  ^^  sdmi^ooqs  „  piOM  aqij  !^«q^ 
ifinq^  !^oa  op  j  pn«  ^/saSo^uaq  pa«  spu^i  jo  iCouvna; ,,  si  'iLOUBdnooo  |BU06iad  i«n{|ov  iq 
paiindinooov  aq  i^snni  qoiqiii  ^or^«ogi[«iib  aqx  *^qSu  8i  Jjuaqg  aq((  jo  {^aatcd^pnf  aqi|  mv| 
»q^  JO  AkaiA  jfra  (y\  dnipioooy     'i^aora  amos  jo  asBO  «  si  siqx — "NvniHaHy  aaoT; 

*!^9y  Txuoja^  aq(^  q^^iM  pa^viodioom  ^on  svai  (^oy  t[OT|vn|v^  aqi)  jo  asti«p  ^laA^ 
*i!^adoId  JO  !^naiiii)jad  «  ^[aianx  sbal  :)i  f  (^oafqns  a^qv^uaq  v  (^on  svai  amvj^  ^^!IIP[  P  ^H^H 
^^IX  "aojiTBogqwib  b  Smpioj^'B  anpiA  aq:^  (y\  i^irnoui'B  0%  8«  os  's3ai;>ooqs  aq^  iCq  pa^natcd^nB 
aq  !^qSim  %tiT{  10  a)3po|  %%si^  jo  anjBA  aq!|  naifi  '(^nq  s^jadaa^amBS  b  naAa  jo  'adpo^  b 
'aSm^ooqs  siq  q;iAv.  ^no^B  ^pBq  ^nBaa!^  aq!^  jj  ^/S9)3«^ijaq  pnB  spnBi  „  %oxi  aj9Ai  sSuiiiooqs 
|8q;  S88I  J®  (>oy  aqi>  japtm  papioap  iCjpa^Badaj  naaq  pBq  "Ji — f  pai|daj  uoojb^  [H] 

•s^oafqns 
laq^o  jo  89es89|  0^  naAtd  a9a{iAud  ^lo^n^w^s  b  L\uo  SBii  noi(|oa(|ojd  !^Bq:^  (^nq  Huossaoons 
itqoSins  (^suibSb  pa^^oa^^ojd  !)ou  bbal  sSm^^ooqs  jo  asBaj  b  (^qnop  0^  *jaq^o  iCuB  sb  !}aj 
IScnaq  jo  ajqBdBo  sb  'iC^ijadojd  a^qBajBA^B  ajaAi  ^aqx  'py  mjoja^  aqa  jo  ^JBd  sb  pBai 
aq  G%  SBJIL  ^oy  '^b^  puB  *^oy  uoi^^Bnpi^  9q(j  jo  asnBp  noif(B^ajdja:|ni  aq^  ui  papnpni  ajaii 
^^'LL  »'8a>Bi-iood  Qf\  SB  nopsanb  b  ni  os  aq  o^  papioap  naaq  pBq  ^aqx  ^/saSB^uaq 
puB  BpnBx  „  snua!!  aq^  m  papnpni  ajaAv  s8ni^ooqg —  f  pandiB  pnB  'papeddB  noBAB(j 

•nopoafqo  aq:^  paniwjsns  (3[Jbio  "^  -y)  jguaqg  aqx 
'8981  P  ^^V  tojoja^  aq^  japnn  noi(jBogi|Bnb  b  pjojjB 
|ou  pip  sSm^ooqs  '\'b\{%  pai^aafqo  'noiSmppBjj  m  ja^UAi  *no9|B^     'najsiif)  jo  nuBj  aq^ 
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JO  i^uBdnooo  pu«  ^niin9|  8«  pofioaaa  mil  aq  pae  'lassoQ  se^ivqQ  9ba  ^wBua^  Yom^jtaiiSi 
9qX  'ninuHB  led  qS^T  JO  {is^nai  v  (^v  ijoi-uoi^vn|eA  aq^  no  paiai^na  aia^  sSupooqs 
^MX  'sSoif^ooqs  aq!^  UBq^  jaqi^o  a^tst^sa  aq;^  jo  i)jwi  iCm  jo  (^ncdnooo  lo  !)u«aa^  ^on  sba 
aq  '^iBX{%  !^aq  *pouad  a^ierabaj  aq(^  loj  sSor^^ooqs  aqi;  |o  (^trouai^  aps  aq^  naaq  p«q  aq  ^ctp 
poAOid  evAi.  (^j  'u^nogi  pnv  nfB^  jo  qsuvd  aq;^  ui  'uo(|8[i0  jo  sSmt^ooqs  aq!|  jo  ^n^ndw 
pu«  :(UBua(^  ms  aiiqsaoii^iiTppc]^  joj  la^^siSaj  aq()  no  pafpiua  aq  o%  pamivp  no6ii«(j 

*afifn{on«ij  aq^  o%  %^2u  b  jajnoa  (|on  saop  ^(laaCqns^iqB^uaq  iaq((o  jo  asnoi)  v 
JO  uoissassod  qt\'\  q^ui  pa^^aannoonn  'sdmi^ooqs  jo  ^an«na(^  ajain  ^vi[%  pnv  ^/saStBi^udq 
puB  Bpa«|  „  JO  uoi^duasap  aq^  japnn  ||vj  ((on  saop  spaB[  laAo  Sm^ooqs  jo  aSa^iAud 
aqi  '\'Bx\%  ppjj — '899 1  'PV  vuofo}^ — 895v^udff  puv  spuvj — edu^ooyg — 99tyouvjL^  fiptnoQ 

'(^oapnodsag  P^b  JO!|oofqo  *kosxv^  wvitiij^ 
•f^tren^ddy  puB  f^ireniTOto  'NOSiiiVQ;  aazanaaa 
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'j^iaqgi  aq^  jo  ^uam^pnC  9T{%  pasiaAai  J.HI103  shj, 
*uoi!(oarqo  aq;^  pa[{adai  aABq  0%  f^qSno  pnB  ^Suoija  anod  SBq  j^aqg  ^^) 
%'BT\%  am  0^  siBaddB  ajojaiaq^^  %i  '^^nnomv  Xivssaaau  aq(^  uvq^  aiom  anjBA  m  i^na()xa  at  o\ 
uopBo^ip^nb  siq  jo  sf^aafqns  aq^  jo  pouad  iCitrasaaan  aq!^  Snunp  i^ouednaao  aq()  m  naaq 
svq  aq  !^Bq^  'spiOAL  laq^o  in  'jo  ^pi  anpA  qdnona  pvq  si^B^jv  SBq  aq  |Bq^  imp 
a^inb  61  %i  *j|asnnq  ja^OA  9T{%  iCq  paanppB  joojd  aq^  no  noi()sanb  %vi{'\  anraua^ap 
o:^  iCjBssaaan  ^on  sfi  %]  'ajaq  jnaoo  qaiqii  eaanw^emnajia  jBpads  aq:^  ni  Snisi jb  enno  jo 
noii^sanb  9\{%  no  snoii^BAJasqo  asaq^  apBm  aABq  j  q8noq(^|B  %nq^  'noi^^aafqo  siq  ^no  ap«ni 
aABq  (y\  piBs  aq  p[noa  aq  %'bx{%  naq(^  iC[no  sbal  c^j  'qSnona  i^on  bbai  ^onBdnooo  s^oa 
d\{%  ni  paniBmaj  ()BqA\.  )Bq^  Snmaqs  jo  ^na^xa  9T{%  0%  joojd  siq  q:^ui  paaaojd  o;  pimoq 
BBAi  aq  ^Bq(^  pnB  'jo^aaCqo  aq;  no  sbja  asBa  b  qans  ni  snno  aq(^  (^Bq!|  p|oq  o^  a^qB^mln 
ajom  91  ^  ^mj{'\  j  *i}ja|  sbm  (^Bq^i  jq  anjBA  9X{%  SniqsifqB^ea  jo  xmq  no  enno  aq;  iion^ 
o;  Tiaq;  pnB  'ja;oA  aq;  iq  paidnaao  naaq  ;on  sBq  's^aafqns  apqAi  aq;  jo  noi;aBJ|  ajam 
B  0;  'aq  ^Bm  ;i  'dni;nnoniB  mooj  b  2[aaAi  b  joj  ;Bq;  aAOjd  0;  ipjani  miq  joj  op  ;on  ||ta 
;i  pne  f  nreoiaj  ;on  pip  qSnona  ;Bq;  Aiaqs  o;  Jo;adrqo  ax|;  no  sai[  snno  aq;  'noi;Bagi|Bab 
siq  Snunjoj  sasimajd  aq;  jo  ;jBd  wejns  b  jo  'ann;  ;joq8  b  joj  ^{ajam  'ianBdnaao  at{; 
JO  ;no  dnjaq  jo  ja;;Bni  b  si  ;i  naqii  ;Bq;  am  0;  sjBdddB  jaq;BJ  ;j  *qSnona  paniB;aj  psq 
aq  ;Bq;  Maqs  0;  i(oo;japnn  ja;0A  aq;  ;Bq;  noi;Bjapi8noa  aq;  ^q  pa;aajgfB  aajdap  ;8B8i  qj^ 
ui  SI  ;i  ;Bq;  3[nTq;  ;on  op  j  'sasuB  ^[pa;qnopnn  snno  jo  noi;8anb  aq;  'mo^j  j  hoi  aq; 
no  niBmaj  o;  miq  a|;i;na  o;  qSnona  niB;dj  ;on  aq  pip  'ami;  b  joj  sasimajd  siq  jo  noi;iod 
B  JO  ^onBdnaao  jBnosjad  aq;  dn  aABS  ja;oA  aq;  ji  'si  noi;sanb  ^{no  aq;  pnB  'pa;aaj^Bim 
spnB;s  ;i  '^onapna;  aq;  0;  pjB^aj  nj  '9pumiD  paAOJd  aq  ajojajaq;  ;snm  ;j  'aq  |[9a 
;onnBa  pnB  'jioj-noi;Bn{BA  aq;  no  nAiaqs  aq  o;  ajinbaj  ;on  saop  iCanBdnaao  'ja((;Bui  aq) 
pnB;sjapnn  j  sb  ;n^  'pouad  XjBSsaoan  aq;  dmjnp  iCanBdnooo  {Bnosjad  iBn;aB  aq;  m  naoq 
;on  SBq  aq  ;Bq;  ;nq  ';ud;za  ^nB  0;  ;nBna;  sb  ai;i;  jo  ;qSiJ  siq  jo  jjasmiq  pa;8aAip  sirq 
;nBna;  aq;  ;Bq;  ;on  si  U9^v\  noi;oarqo  aqjQ  'asBo  siq;  ni  paA|OAni  si  qoiqAL  *i!auBn9^ 
JO  ;Bq;  ;on  pnB  'ionBdnooo  jo  noi;sanb  ajam  aq;  si  ;i — 'aivaiKHO   QHoi  [QI] 

'paniB;aj  SBq  aq  ;BqM.  jo  anjBA  aq;  3ni;anj;sni  iCq  noi;a8fqo 
aq;  ;aam  o;  ja;oA  aq;  dni;;imjad  A({  paniB;jaa8B  aq  ;8nm  q;nj;  aq;  ;Darqns  papiAip  b  }o 
asBo  aq;  ni  ;Bq;  ;qnop  on  aABq  j  pnB  'noi;BOT}i[Bnb  aq;  jo  ^onaia^^s  pnB  X;ipiaj  aq;  pn 
'ja;;Bm  aq;  jo  q;nj;  aq;  ;b  ;dd  o;  si  ;adCqo  ;Bajd  aqj^  'jannBm  jaq;o  amos  m  pa;aiLi;8m 
JO  'aoBfd  jaq;o  amos  ni  pimoj  aq  ajojajaq;  ;snm  an^BA  paniB;aj  aqj^  *pa;qnopim 
aq  iCBm  noi;Bagi{Bnb  aq;  ;aj^  'nodn  ni  na^ojq  naaq  sBq  ajnua;  aq;  jo  88andJi;na  aq; 
naqA\  ;oarqns  b  jo  anjBA  ;nanBmaj  aq;  Aiaqs  ;onnBa  {ioj-noi;BniBA  aqjQ  *iCBM  ;nd;adiD03 
AUB  ni  joojd  ;Bq;  niB;qo  o;  pa{;i;na  aq  ;snra  ja;oA  aq;  'j8;oa  aq;  nodn  noi;Ba^Bnb 
aq;  niB;sns  0;  joojd  jo  napjnq  aq;  Aiojq;  o;  'Sni^ij;  jaAaMoq  'asBajqns  jo  joojd  Aq 
'paALO^iB  aq  o;  si  jo;aarqo  aq;  ji  ;Bq;  ;qnop  on  aABq  j  'miq  iCjqBub  o;  qdnone  paurcjw 
aq  ;Bq;  joojd  Jd;oA  aq;  o;  asnjaj  0;  naq;  pnB  ';jBd  iiBms  b  jo  Sni;;a{qn8  aq;  nBq;  aiom 
daiq;ou  aAOjd  0;  Jo;oarqo  aq;  aloj^b  0;  dai;8nrni  a^qissod  ;8a;BajS  aq;  aq  ppoAk  ;x 

'paniB;aj  ;jBd  aq;  jo  ;a|qns  (^JBd  aq;  jo  jaq;ia  aQ[«A 
aq;  ;anj;sni  ;onnBO  qoiqM  '[|OJ-noi;Bn|BA  aq;  0;  niiq  ;imi[  ;on  pnB  'sneam  ;nd;adaxo3 
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'f  16  '^  ly^  19^  ^^f^^  '8991  ^61  *^Q  ^®IP<>*ff  '^  uo8pi«uo(i^ 
'ZSC  '^  11^  'FA  '^^^  *898l  *6l  *^®a  'P««nT«K  '«  ^«DfK  ♦ 

9UI08  Xq  08  op  o;  mrq  (^noiod  (^sniu  aiii  pira  *xmq  aioj|  peimbei  si  (^vqAi  ;oiu!^sut  O!^ 

SI  9npA  pain«|9i  eq^  %2T[%  daiAOjd  Xq  Tinv{0  siq  Sui^^oddns  jo  nopinq  aqi^  isi^oa  9T{%  nodn 
oiioiq^)  8«q  aq  naq;  '!^9|qn8  sbai  fiosfqiis  9q^  jo  uoi!|Jod  b  !^«q{^  paAOjd  svq  jo^^oapqo  uc  neqAi 
^vq;  ^nnpB  o%  pdsodsip  'i9A9Moq  'niB  j  -aoi!^09pqo  oqi^  SuiAoad  }o  8n«9in  9q!^  lo^^oafqo 
9q^  (y\  pjojgv  (^ontreo  '\i  'p9in«)9i  ^vd  9q^  jo  9n|VA  9q^  jo  'j^o  u9Aid  %ivd  9ti%  jo  9n|VA 
aq!)  J9q)i9  *!}99rqn8  papiAip  9q:^  jo  9n{«A  9q(^  Aiaqs  !}onut3o  |{oi-uoi^vni«A  9\[%  m  '98ni309q 
"ducS  81  9SB9  s^jo^oapqc  9q^  *8tu((  9i9Ai  snoT!)i8odojd  989q^  JO  la^^c^Bf  9T\'\  jj  *[pi-noi)BniBA 
9q!}qd90X9  9n[9A  9q;}  jo  jooid  on  9q  p[no9  9J9q^  ^b^^  p9p«9{d  9mi%  9ni«8  aqi;  %'b  pn« 
^n9i3i{fn8ni  mjn  p9xiT^9i  9n[«A  9q^  '\9Ji%  p9S9{|«  JO(^99rqo  9\{%  !^«q!^  'si  pao998  9qx  *p9Aoid 
aq  ^snm  noi'}99fqo  9qj^  '9Ai6ii9j9p  9q)  no  i^WB%e  o%  p9i^i(^n9  9J0j9i9q(^  pnts  ^[\oi  9\[%  uo 
je^OA  B  ^nq  '!^ireuip|o  «  !)on  8«Ai  uaioj^  'jj^  ^vq^  'si  %bi^  9qx  *9noiii  si  J^uoqg  9q^  !)Bq(( 
noisnpuoo  9q(^  p9qo99J  9A«q  j  qoiqii  iq  sd9!^s  99jq^  9J«  W9qx — •KvniHaHy  aacKj 
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panosim  ub  paoimonoid  svq  9q  ':|niq(^  j  sb  '(|nq  'ai9ia  !^a9iejgip  b  u93[b^  sBq  J^i9qg  9qx 
'peaiB^dj  SBq  9q  qoiqii  !)jBd  9J{%  jo  9n{BA  aq^i  8A0jd  o%  %wbuivs\o  eq(^  p9ii0||B  iCaqc)  S89iun 
aoTi^snC  Smop  9q  qou  p[noAL  ^noQ  9q(^  ()Bq(^  nonndo  jo  thb  j  'iC|ddQ8  i^onoBo  iioi-aoi!^BiiiBA 
d\[^  !|BqM.  jC^ddns  o)  9{qTssinipB  si  9on9piA9  ijBpnoo98  qans  J9q!)9qii  noi^^sanb  9q!^  uq 

*9X3r  JO  {^nnoniB  9q!|  o%  9n|BA  p9uiB!)9i  9q 
9sqi  p9A0jd  ereq  9ioq  ^UBiaiBp  aq^  'uo^l  "^nBuiiBio  9q(^  no  9ii  i^snm  snno  9\{%  esBO  b  qons 
m  ^Bq!(  noimdo  Jim  9%v\s  o%  %mod  9q!^  o%  ^9ApB  X|9J9ni  j  pnB  'qdnon9  p9iiiB!)9J  SBq  9q 
9«q!(  i{uo!)0Bjsi^B8  p9A0id  SBq  puB  'jooid  9\\%  n83(B^9pim  SBq  (^nBiniBp  9q:^  9snB9eq  '9i8q 
opioap  o;  iCjBS6909nnn  si  ^  snno  jo  noi^^sanb  i^Bq^  uq  f,  9!^oa  b  9Aid  o:^  9n9i9mn8  |[i:^s  si 
raremai  (^Bqii  ^Bq;^  9A0id  O!^  i^ireniiBp  9q(^  jo  ^Bd  eq((  ^i  si  lo  'nnB{0  9q((  ^^loddns  o^  ^WW 
w\  aAB9|  o%  SB  !^b9jS  08  SI  ^sof  ()jBd  9q!^  JO  anfBA  9q!^  :^Bq((  9A0id  0!^  miq  no  !^u9qinn9ni  (|i  si 
*^\  uaaq  sBq  noii^BogiiBnb  b  jo  %i^  %^\{%  S9Sjn  ia^99rqo  nB  naq^  "asuB  iCBui  snno  jo 
uot)sanb  9q:^  '^Bq^  jo  noi!|Bidni9!^noo  uj  'p9niB!;9J  s^^oafqns  9q:^  jo  9n{BA  9q{^  dniniB^i90SB 
JO  9poni  i9q()o  9nios  9q  !^snni  9i9q!;  98bo  9qq  jo  93i^snr  9q((  !)99ni  o%  i9pio  ni  !;Bq(^  niB^d 
smaas  %i  '(asBo  8q!|  jo  99i;6nr  9q(^  o(^  aq  (^qdini  noii^Bnuojni  %v\{%  sb  |Bi(;n98S9)  pa^^Baapisap 
not^Boiiojni  aq^i  9ai^  o(^  |ioi-noi(^BniBA  aq;  jo  asodind  9q!;  i^on  sbal  %i  (^Bq;;  JB9p  dnroq  %i 
*^i  o;  laAisnB  amos  loj  !)noqB  i[00\  o%  pB[d  9q  p^noAi  9no  %vx{%  9op8nCni  T{%m  (^qSnBij  os 
aq  (4  smaas  'aiqisnB^d  jaAaAioi(  '^^namn^JB  %ibx{%  'avoj^  'j|oi  aqc)  no  j[asniiq  niB^niBui  !)on 
ppioo  aq  '8n|BA  iCiBssaaan  aqt^  sann^  na(;  jo  s^^aaCqns  a[qB!)ijaq  ssassod  o^  dnni(|noa  !)q^ni 
aq  (jspqA  (jBq^  *aq  (^qSiin  *(jqnop  on  *;[nsaj  aqx  'uoi!^BoijiiBnb  siq  jo  ^jJBd  anios  8niso{ 
i^iiTOnBp  aq^  jo  !^aadsai  m  apBm  aq  o^  s[ibj  qaiqAi  uoi^anpap  jo  (^nnoniB  aq^  niB^iaasB 
(X)  {[oi-noi)BniBA  aqi;  moij  a^qissodmi  si  )i  !|Bq!^  piBS  sbal  ()i  '(^nBiniBp  aq;  asiqouBJjna 
0)  *;nap^ns  ws}{%  aiom  pnB  '^napyjns  o^vxh  aiB  '|pi  aqi;  no  SuuBaddB  sb  'X^iJ^a^m 
ii9q^  ni  s^aapqns  aq^  ^H^Ai  'na3[B^  aq  nBO  anjBA  aq;;  qaiq^i  nioij  aainos  X[no  aq(; 
81  ||oi  aq(;  ;Bq;  Xjqpioj  i!iaA  paniB^niBni  sbm.  !;i  pnB  'iCanapna^^  aq:;  jo  !)iBd  jo  ^asqns  aq^ 
iq  nodn  m  xia3(oiq  naaq  sBq  |{0J  aq^  no  SnuBaddB  anjBA  aq^  'i[passajnoQ  -an^BA  aq^ 
SinniB^jaasB  jo  snBam  aq^  spjoj^B  jaSnof  on  ||oi-nor;BnpA  aq(;  (^Bq;  aonB^smnaip  aq*;  mojj 
^^V^}  [6]  ^saSnoj^s  s%i  sai^Bi;  nopaafqo  aq^^  puB  'noi'^sanb  aain  ^Bq^iamos  b  du  snado 
nqX  1101  9X{%  no  niBnidi  aq  nBO  i;u^a;ni  s^i  m  |pi  9X{%  no  SniiBaddB  i^Bq^;  (^daoxa  laq^^o 
on  nodn  ^Bq^;  pnB  '|ioi-noi;Bn|BA  aq;  no  paJBaddB  qaiqAi  noiiBagifBnb  aq;  (;on  sbai  ^i  %'bx{% 
'pempp  iC|pniduo  aq  qaiqii  no  i^Bq;;  niojj  a^OA  siq  inv^aj  o%  ^qSnos  ja!;oA  aq;  qaiqAi 
no  noi;Ba9ijBnb  !;naiaj^ip  b  sbal  %i  (;Bq(^  pan^iB  SBii  !;j  ';nBna!;  b  jo  asBO  aq;  ni  saiinbai 
a;Q;B;8  aqi  qaiqAL  noissassod  jo  iC;inni(^noa  oq^^  pa^^diiua^^ni  ';aoqs  laAaMoq  '^onBdnaao 
SfXua^  'i^  asnBoaq  'pnnos  si  (^namn&B  ;Bq{^  ^™{%  i9q;Bi  j  -pouad  a^qBiappnoa  b  ioj 
pompna  psq  XanBdnaao  siq  ji  sb  aniBS  aq^^  Ji\%ovx9  si  ;aajg9  9X{%  '\vi{%  pa^jn  naaq  sBq  ^i  ;nq 
^x{^  OA^  nBq;  aiom  joj  sasimaid  aq;  Xdnoao  ;on  pip  £119^  'ip^  'mooi  iaq;onB  m 
p9q  B  JO  asn  aq(^  pnB  *niooa-paq  'niooi-Sni;;p  b  'iCjnp  jo  q^jnonr  aq?;  loj  *i[jjag;  uj^  b  0%  '\9\ 
-qns  aq  ;Bq(^  *si  |pi  aif^  no  SnipnB;s  nMOjg  'ij^  0%  noi^^oafqo  aqx — "amoHNHg;  aHCKj 

— 'dnisiApB  %Y 

%'%99^  iC^no 
aq;  sBii  qan^iii  '{joi-noi^^BRpA  aq!|  moij  iBaddB  ;on  pip  (^a^nn  ;iBd  aq'^  jo  anpA  aq^^  pnB 
•aiDafqns  aq^  jo  noi^jiod  b  ;aiqn8  pBq  9q  ;Bq^  p9;;inipB  iiiioig^ — f  p9iid9i  pooAii[OB|g; 

•X{ddB  (jon 
pip  aipoig  'a  nosppnoQ     « *^n9(^adnioa  sbm  paf  jooid  aqx     *an|BA  jo  jooid  Xfcxo  ;on  sbai 
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i)oa  pip  a>q8iu  ojUi%  loj  mooi  «  Sup^ej  aqj,  (l) — fpenaw  ptre  ^pssddv  tuioig 

9\{%  mojj  enitni  s^uaioi^  paSondxa  Xi9mpio9ov  ajj  *!)89!^  X|no  aqp  '(^ay  aq^;  jo  noi^oos 
q^9  9i{%  ^q  'Smaq  i|oi-aoi^Bnj«A  aq(j  '999  x  Jo  i^cq^^  japun  os  (^on  8«ii  ^i  *gC8l  jo  (|0"y 
aq:)  lapnn  ^na^^admoa  naaq  aA'eq  ppoii  jooid  aq^^  ^uq^  ^^q^  (z)  V^^  '  ^^Jiag  A<\  paidnooo 
TioT(|jod  aq^  jo  iCau«dnaoo  pai^dnxia^niim  srq  ^90|  p«q  uALOig;  'f  X6  "^  IV^  'P^  ^dpiv  *aipoag; 
•rt  uospiBUOd  q:|TA  i^^TUUOjuoo  ni  ^iqx  (l)— ai«T  m  ppq  (laid*^  "f))  jffuaqs  aq'x 

'917  ^AL  panpR^oj 
nopiod  aq(^  jo  an[i3A  aq^  %'e\{%  paAOid  8«al  (^i  puv  'ijsaiioid  japim  aouapiAa  aq(^  p8(|!|imp« 
jgiiaqg  aq^  !^nq  *]ioi-noi!^BniBA   aq^  raoij  inaddv  (jsnni  (^i  !^»q!^  pai^aapqo  pooAi:i[OTxg 

'ani^A  Xio^n(^«)8  aq^  papaaaxa  !|i  (^vq^  aanapiAd  p9a|  0%  pasodoid  nAioig  '[|oi-noi^«ni«A 
aq!^  ni  X^a^^vi'edaa  SniivaddB  '\oti  (^apn  s^oaCqiis  aq:^  jo  noK^od  aq(^  jo  aniBA  aqx 

pm  '\19\  iiaq^  i^nq  ^qSra  oal(^  pamBmai  pnv  'iCpp  P  9aiaai9aq  aq^  ni  noissaBsod  Of^ni 
paja^na  Xjia^  'Xjfi  V^^^  P^^  'mooi-paq  iaq!^oxi«  ni  paq  «  jo  asn  aq!(  ptre  'mooi-paq  pm 
mooi-Sin;j(ji8  «  'Xpip  jo  qijuoni  aq(j  loj  *^iiag  uj^  «  o^  ijaiqns  aq  ^Bq!^  paAOid  sba  ^j 

'pouad  Xjo(|n;«()8  aqi^  Snunp  e^aatqns 
aq*^  JO  -^ansdnaoo  |i3no6iad  ioti^job  aq!^  m  naaq  (jou  p-eq  aq  %'bx{'\  pa^Dafqo  pooAi^atqg; 

•ncxjarj  ;>«  uapioS  puB  'aiqwjs  *a8noqa3(Bq  'asnoq  «  jo 
i^uvdnoDO  pan  (^nona^  sb  'sa^qaaj  jo  ^(^nnoo  aq^  loj  la^^OA  b  8b  pa|[oiiia  pooi^s  nM.ojg; 

*paniB!)ai  ao  (^a^qns  :|iBd  ax{^  p  an^BA  aq;^  aAOid  cx^  iB|  snno  aq(^  inoqAi  hq  'uoifS9n!fy 
'0%Ti%iB%s  Xq  paiinbaj  anjBA  aq((  jo  sbda.  ^aiun  ^Bd  aq:;  (^Bq^;  asiMiaq^^o  aAOjd  0^  (^uai^ad 
-moo  8B^  ^1  :;Bq^  ((nq  '^^UBua:)  aq^  2q  paniB^aj  an|BA  aq;;  jo  aaaapiAa  ^^no  aq!|  ^on  sba 
Ijoj-uopBniBA  9x\'\  %'Bii%  (g)  ptTO  f  pa^dnoja^ni  naaq  pBq  'uoi^BOijTXBnb  b  pioj^B  0%  iCiBssaaan 
^nBtta:;  aq;;  jo  uoi^^Bdnaoo  jBOOsiad  ot{%  ^^Bp  oav^  ioj  i{no  uoiasassod  pauiB^aj  (^UBna^i-qtis 
aq:;  q3noq:;|B  (^Bq^j  (x)  P^^jET  '^©Hi^s  P«^  ®^  ^^^^  punoi3  aq:;  uo  0%  pajoafqo  SBii  (^treno!; 
8B  pa[|0jua  uowad  y — 'anjv^  fo  /ooji^ — ipj^-uotpmip^ — dsvdiqn^ — ^uimdx — Bstypuvd^ 

•{^uepuodsaa  puB  jo^oafqo  'aooAvnong  wvmi^ 
•i^uBixeddy  'NAiOHg  xaaaoa 
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*j[;uaqg;  aq:;  jo  ^uaraSpnf  aq:;  pasiaAaj  xhaoq  hhx 

•:;dopB  (;oucrea  j 
qaTqii/jd:;(;Bai  aq:;  jo  AiaiA  (;8nCaa  iCiaA  puB  '(Bainqoa:;  pnB  'aioiibu'b  8i  :;t3qx  'pa^fBubsip 
aq  pinoALpiBd  oq^  aq  :;nq  'ia(;8iSai  aq:;  no  :;nd  aq  o:;  pa|^i:;ua  aq  ppoAi  8iaq(;o  aq:;  qb 
j^uaqg  aq:;  jo  uoisiaap  aq;;  o:;  SuipjoaaB  {paBmap  no  ^Bd  Qf\  aiaii  ano  Snisoddng  'A^^P 
0|nnina  aq:;  :;ou  puB  'mns  laipnis  aq:;  61  iBnaj  qoBa  ^q  pBq  (;naxniCoCna  ^j^  moj;  pa:;aQpap 
81  :;BqAv.  :;Bq:;  *st  i[:;qBai  nr  :;[n8ai  aqj^  *8noi:;iodojd  Jiaq:;  loj  8iaq:;o  aq:;  :;8niB9B  jaixai 
siq  8Bq  dni^Bd  {BnpiAipni  aq^  'g^gr  Jo  ^!;np  |[nj  aq:;  loj  siBnaj  aq:;  jo  ano  ^ub  :;sniB^ 
nxiBp  B  aABq  ^Bm  jouadns  aq:;  qdnoq:;|B  x^t^  iBap  a!;mb  si  :;i  jo^  'L\iio  'pQX  *st  ^Vlf 
JO  noi:;anpap  o:;  :;aarqn8  'no  paniiB[a  8!;oaCqn8  aq:;  jo  :;naniiCorna  nj  81  :;nB[|addB  aq:;  :;Bq:; 
^qnop  :;onnBa  j  'aiaq  a|dianijd  aniBs  aq:;  3uT^{ddy  ^/ia:;8iBaj  aq:;  0;  pa:;:;TnipB  aq  o:;  nnq 
8ai:;i:;na  qoiqAL  an{BA  iC[aBa^  aq:;  moij  pa:;9npap  aq  o:;  si|bj  08  pnB  ':;qSu  s^^nBmiBp  aq^  jo 
nopipnoo  B  St  :;Bq:;  X:;np-naj  pa(;Bao||B  aq:;  jo  £\tio  :;nq  *-^:;np-naj  o|nnina  aq:;  jo  :;nanLCBd 
:;on  si  :;j  „  :;Bq:;  pa:;B:;8  I  (69  'd  "a  'joa  ^9piv)  Jo:;oajj  'a  %n£^^^  nj — 'aiYaiMHO  crao^ 

*:;oBi:;noa  snoiAajd  aq:;  jo  snoisiAOid  aq:;  dmnu^noa  pnB  din:;Bddai  iC{ajdni 
SB  pBai  aq  :;8nni  ^i  ^[niq:;  j  'aaipnCaad  srq  0:;  ainna:;  s^iBnaj  aq:;  paia:;|B  aABq  o^  noi^Bnug 
-noo  :;iiaaai  aq:;  ppq  :;onnBo  aAi  :;Bq:;  'leAaMoq  *iBap  si  %\  'nopoafqo  siq:;  jo  qjoddne 
m  :;i  0:;  |BaddB  nBo  Jo:;9arqo  nB  aaq:;aqAi  :;qnop  i^j(;Bai8  j  puB  f  iBai  :;naiino  aq:;  jo  :;sndQy 
m  pan3i8  paap  b  dmonpoid  ^q  asBo  siq  pnam  :;on  pjnoo  :;nBnnBp  b  :;Bq!;  :;qnop  on  aAsq 
J  *uoi';Buiignoo  aq:;  0:;  pJB^aj  q^r\V  •pa:;nd8ip  :|on  si  :;Bq:;  pnB  *'pox  'Sf  */,y  jo  :;nnonzB 
:;Bq:;  dui:;onpdp  .la^jB  an^BA  :;uai9g|ns  aABq  aq  ji  asiqanBJj  aq:;  o:;  pd|:)i:;na  si  :;nBi|addB  aq^ 
'uoi:;Bniii|noa  quaaai  aq:;  AiaiA  jo  ;no  SniABa^     *iB:;nai  aq^  moij  pa:;anx>ap  aq  o:;  sf^Bj  :;Bq) 
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9q  !|0QQi  Xf^np  ofamno  ^x{%  loj  X!)[i^q«i[  9qx  "^^OQ  ^^^  P^^l  ppo^  e(^n|«(^s  ISuisiqoaBjjaa 
OB  }o  u&i%9\9sdi9^ui  mj  on  qoiqAk  o)  (^insaj  «  ei  (^«qx  i  siaqt^o  oq^^  ijt|vn!)6ip  Xqaieq!^ 
pjnoji  9q  %yiJ{%  p[oq  o^  9ml  84«  'piniq  o^  asnjej  o^  9jeAi  'o^^oa  p[noii  sisqi^o  eq!^  qoiqii  ui 
W  eq!^  ^upill  ^^^  '«ren9j  9no  %'b\{%  98oddng  ';89j  aq;^  [[b  iCji[«nb8Tp  'pipq  (y\  dinsnj9J  Xq 
*p[n«)  !>o| «  JO  jappq  J9q!}0  iu«  ^jaX  *'poi  's^  '^  jo  noponp9p  «  poBi^s  o%  an^QA  (^uapmns 
JO  ssnoq  «  dn  (>nd  put?  *jj9smiq  xioi(;tpt[oo  Smp{inq  9X{%  p9|{gjnj  xreui  b  qSnoqiJiB  'V^^'\ 
aq  p[noM.  %\im392  aq^  's^of  9q!^  q^^iAi  ^noie  p9()nqu()8ip  9q  o(^  ppq  (|on  9I9ai  pire  'spag^uoa 
lofaafqo  aq:^  sb  'i^oaj^fa  aAi9a8J  o^  aiain  uoii^ipaoa  'yB\{%  ji  'mo^  '{[b  Ta9Ji%  nodn  p9!^a9i9 
are  sSnip^nq  n^nn  X^^np  oinmna  9q!|  loj  9|qvi[  9q  n^qs  ^o{  qatra  !)Bq(^  p9!^'ejndp8  sbai  !|i 
;3e2|iioa-n9j  {vniSuo  aq^  nj  -pQx  '^t  ^7  ^^  ')nB|i9dd«  9q(^  o((  p9n9j  Xf^uanbaiBqns  sQii 
ipiqii  JO  %i9d  *()0|  aq(^  ao  pai^vooi|«  noiqjod  aqj,  'X(^np-naj  aq:^  jo  aoT<^odoad  b  qava  uodn 
pa^vaoQB  pnB  ^o\  o%m  i^aaCqns  afoqii  9J{%  papiAip  j|98xniq  svq  jouadns  aqx  'sn  aiojaq 
aopsanb  w^  SM.oixen  qaiqM,  X^^i^Biaeds  v  si  9J9q(^  98«o  siqi^  uj  'i^^iiiqBii  :^a9Sni^noa  inB 
^oa  poB  'pa^anpap  aq  o!^  si^bj  ()Bq^  %dwi^Tioo  ^aajip  9t\%  lapan  napinq  aq!^  iCjao  st  i^i  (;Bq<( 
ppq  Xfp9((B9daa  uaoq  sBq  %i  'louadns  aq^^  qq.iAL  i^OB^uoa  (y\m  (^qSnoaq  laAan  sBii  ^bssba  9J{% 
pOB  'gaoi(^ipnoo  uivi^aa  uo.^iio  panaj  SBq  louadns-pim  b  aiaq^ — •Nv^^IK(ray  qho^ 

*a8Ba  aq(^  B!;od||B  noii^Bxajgnoa  aq((  ^^Bqi;  T{aix{%  (^on  op  j  *n'aj  srq  sppq  aq 
qoiqAk  ao  uoit^Tpnoa  am;  aq!^8i  (^namiCBd  iai[Bia8aq!^  i^Bq^^  £vb  (y^  ^qSu  b  aoi^snf  puB  iC^^mba 
m  8Bq  'louadns-pim  9X{%  jo  i^Bq^  uBq^  asioAi  i^ou  iCpnB^a  8i  noT(|i8od  asoqAi  'i^nBijaddB 
dqi '  'naj  8iq  cy\  pax^  ^(TinotccB  aq:^  UBqi^  iBnaj  Am  moij  aioin  ptromap  o^  ^qSu  Jlwb 
seq  jouadns  9T{%  '\ibti%  aiBTiaj  dmniBmai  aq!^  £({  ^inBjap  jo  asBO  b  m  iCjno  si  ^j  'naj  aq!| 
p  !|no  dxn|]aajBd  b  o%  ^Qe|BAmba  aq  o^  am  o^  siBaddv  9«qx  '90{  qoBa  tkodn  ^^np  oinuma 
aq)  JO  nopjod  b  pa(|Baoi|B  aq  'ami!^  auiBS  aq!|  %'B  '(|nq  'siBiiaj  aq;^  jo  Awb  mojj  apqAi.  aq^ 
JO  X!)np-ndj  aq)  )aBxa  o)  %x{2u  b  paAjasai  ajj  'panoj3  jo  aaaid  aSiBf  b  9)0[  a^BiBdas  m 
^no  panaj  louadns  aq)  asBa  siq)  uj  *naj  papiAiptm  apqM  aq)  o)  a^qBoi^ddB  iL)np>naj  aq) 
nnq  Xq  )no  panaj  i)iadoid  aSiB[  aq)  jo  )iBd  iCjOAa  jo  )no  puBinap  o)  20uadns-jaA0  aq)  jo 
■^Bd  oq)  no  mrefa  )na^)iioo  b  aq  Avm  aiaq)  qdnoq)iB  'iB)nai  sjbssba  aq)  moij  ixoi)anpap 
ladoid  aq)  sb  papiB^aj  aq  o)  si  louadns  a)Bipeii[nit  aq)  o)  piBd  sbai  )BqAi  )Bq)  ajna 
«  p9)dopB  pnoQ  iioi)BJ)Gri^a^  Pfo  aqj^  *)UBmtvp  aq)  jo  asn  {Biogenaq  aq)  oo  napinq 
ja<k>jd  B  ouoj  )«q)  8noi)ipaoa  o)  )oaj9a  aAiS  paB  TiiB)iao8B  o)  si-  a)n)B)s  aq)  jo  )a8rq0'  [A} 
sqX  "^^si^A^i  aq  )sinn  J^aqg  aq)  jo  noisioap  aq)  3|niq)  j  —  ijhohhx^  oho^ 
'^pixiBj  lauodsip  aq)  pm  miq  naoAk)aq  noi)sanb  b  oi  sb  )UBmiBi9  aq)  £<{  ajqBi^Bd  mns 

9q)daiaq  **p^  -agx  *IT  P  ™^®  ®H^  '®  *'POl  '^f  *l'3F  '^  *aini)  ain)nj  anios  )b  ajqis^Bd 
smooaq  )on  Zbtu  jo  ivcn  qoiqj&  )Bq)  jo  '*pg  'sg  ^gg^  'zla  ^a^qB^Bd  iion  )Bq)  si  an[BA 
aq)  moij  pa)anpap  aq  o)  X)np-naj  aq)  Jaq)9q^ — :  pa)B)8  snq)  si  ALBf  jo  noDsanb  aqx 

•   -aoi)aarqo  aq)  paiiiB)8ns  (jasBi^)  j^aqg  aqj^ 

'paj9)8iSaj  aq  o)  )trBTniBia  aq)  a|)i)ua  o)  niBinaj  )ou  pip 
SQpiA  )tzap^giiB  *p^  *S9  '99^  jo  i)np-naj  aq)  dai)anpap  ja)jB  )Bq)  pa)aarqo  )jBiid)^ 

*0^3r  81  no  pamiBio  )oarqns  aq)  jo  an[BA  [BnnuB  aqj; 
^^')dBJ)noa-naj  piBs  jo  snua)  n'l  'pa)a9ja  ajB  )aBJ)noa-n^j  piBs'Xq 
paaodstp  8)0]  aq)  hb  no  sSnipfmq  naqii  8niija)8  'poi  'Sf  *igr  o)  ajqB)aii)8aj  *Sni[ja)s  'pg 
"^9  '9Q3r  |o  ^np-naj  ^BnniiB  aq)  jo  )nenL£Bd  joj  *jaAa  loj  a^uaq  pnB  'aaj  'nuBj-naj  m 
'siossaaans  pnB  sjioq  im  pnB  'am  japtm  pnB  jo  'saanSissB  pm  siiaq  siq  pnB  'nosjapny 
^oaf)  piBs  aq(^  iq  nap^oq  aq  o)  sbm  pnnojS  jo  )0{  aq)„  )Bq)  'aioq  noi)Bnuijnoo 
3i{X  '6991  )sti^y  q)6I  ^o  'noaaaq).uoi)B6iopni  iq  *  jouadns  aq)  *uo8)b^  iq  panuijnoo 
SML  uoi)i8C>d8ip  siqx  j/panodsip  iqajaq  pnnojS  aq)  loj  afqBiCBd  si  'px  'sgx  *xgr  '^^d 
«  souoj  panodtfip  Xqa^q  pnnooB  aq)  qaiq^  jo  'punojS  jo  noi)jod  aq)  joj  9|qBiCtKl  X)np 
-naj  |BniniB  aq)  jo  )Bq)  'aJBpap  Xqaiaq  *2iou)bj  piAB(j  piBS  aq)  *i  pny  „ — :  uoT)B.iB{oap 
snp  p8utB)noa  noi)isod8ip  aqx  *)9BJ)noo-naj  |Bni3iJ0  aq)  jo  snoi)au)8ai  pnB  'snoi)ipnoa 
'mi)BAiasdJ  aq)  lapnn  'nosjapny  )nBnnB|o  aq)  o)  'nos)Bjy|^  mojj  panaj  pBq  aq  qatqAi 
Hf^naAds  aq)  Sniaq  '8)oi  aq)  jo  ano  jo  )JBd  b  paXaAnoa  :;a[j)Bj  noi)isodsip  piBe  iCg; 
')aBJ)noo-naj  aq)  iCq  pa)Bpidi)8  uoi)diJasap  aq)  jo  sosnoq  )aaja  )on  pip  3[oij)b ^ 
„'8)0|  aq)  \YS  no  pa)aaia  aiB  piBsaioj  noi)diJasap  aq)  jo  sSnipimq  n^nn  '*pg  '69  '99^ 
JO  jC)np-naj  0{nnina  aq)  joj  afqBi]  aq  {{Bqs  '\o\  qoBa  )Bq)  pajBpap  pnB  papiAOjd  iCuBiaadw  „ 
©qiJnj  SBA  )i  'a^B^Bd  ^niaq  'pQl  '9f  'i^  %o\  q)naAas  aq)  joj  *pnnoj8  jo  8)0|  )qSia  aq) 
JO  qaBa  Joj  ajqB.^Bd  paiB|aap  ajaAL  8ai)np-naj  a)BJBdag  'Snimoo  ami)  \\b  m  panoi)uam 
'&^  X)np-naj  oxnnma  aq)  ajqnop  )8Bai  )b  jo  )naj  X|jBaX  b  piaiA'  ppoii  sb  sasnoq 
»  a8noq-3ni[iaiiip  qons  )oaia  *i9gx  8Bnini)iBp5[  moij  8q)nom  naa)qSia  niq)iM  'ppoqs 
T'WM  ^^H^  X'^«x^di)s  )aBJ)nooaqx  'Aiajjaa^  jo'^mopj^uaqs  pnB  )JBoq)BQ  jo  qsiJBd  aq) 
mq)Lik  2xn£\  'pnaolS  jo  8)0[  )qdia  21ou)Bj;  o)  )no  panaj  no8)Bj^  )aBj)noo-n9j  9q)  iCg; 
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•  -8991  Jdqtnaoad  x{%i  prrt 
loqnidAO^  q^jgX  po^«p  %Trtnti«p  eijp^  jo  JnoA^j  ni  ^ioij^vj  A({  aoi!|i8odsi(j  (g)  f  999  x  qareK 
H^jOg  pire  if^iz  pa^vp  *iio38Bjr)  'xrearasnoqejreii  '^fopcjB^j  piA«(j  pu«  afiCii&niiiis  jo  hos^bj^ 
!jj9qo3  ii99Ai!|9q  !|9Bx^noo-n8^  (i) — wvap  sin  JO  i)Joddn8  ut  poonpoid  (^mmntsio  aqx 

")ivox{'\vQ  *eo«iiox  ®3^raiO  21  98noq  jo 
io^9iidojd  s«  'iii9ijneg  jo  ii^nnoo  eq^  loj  lai^oA  «  so  p9||oin9  eq  0%  paoiTOp  aou9piiy 

*iC!|i|Tq«i|  (^nodm^^noo  £wb  (^on  prre  '(^qdu  siq  loj  nnq  ^q  9|q«X«d 
uapinq  (^ooiip  oq^  si  eni^A  s^^^iraxnivio  «  moij  pe^onpep  eq  0^  si  !^BqAL  (^«q(^  'p9ad98qQ 

'Ii%np 
opmno  9q((  i^on  puis  'p9(^9np9p  9q  o;^  ^91  (^o|  9q!|  0%  Sinji9j^9  i^^np  jo  uoi^odoid 
9q^  (^«q;  ^9v  Sin9q  :)i  f  pd^ddBJi  *98iqoirei|  9q:^  9Aid  (y\  ()j9i  !)oa  svii  9n[«A  ^neio^gns 
*^!jnp  o{niimo  9q;  jo  uoi!jonp9p  leiyn  *(jBq!^  xOTSBA-qns  9q'|  iq  p9noiU9  9q  o;  mnqo  « 
<y^  noi^^oafqo  i^ovii^noo  p^mduo  aq;^  jo  snopipnoo  9q(^  ck(  999rqn8  ^%o\  9no  |o  noif^iod  « 
p9n9j-qns  {vssca  9qj^  '!^oi  q9V9  moij  iC^np  opinxno  9q(^  pireuzap  O!^  ^qSu  StiiAiesai 
!|nq  %o\  qo«9  (4  iL(^np-ii9j  9q(^  jo  nopiodoid  v  SmnSissQ  's^o|  ^qdi9  m  pire|  !^no 
P9U9J  jouiJns  y — 'uapunff  ^liaSutpiOQ — uot^onp9(j — fipi{j-n9£ — M^dudoxj — 98iipuvjL^ 

•(juopuodseg;  prre  Kxjoefqo  *XHVAiixg  imof 
•g; — v^oQ  iB9ddy  uor>«i'>si39^     •e98x  '(joq  Qg     -9  'mobhkhjovh  IIIA  'Q  '^K 


*j[|U9qg|  9q!^  JO  (^n9mSpnr  9q(^  p9iiu^v  xhaoq  xhx 
*p9Auiv  9AQq  8dTq8X)io^  JUOiC  qoiqAL  (^q  qn89Ji  9X{%  m  monoo  9iojoi9q) 

J       '98«0   !^TI9S9jd   9X^  HI   9811109  «  J^^^FI^^^^   ^   din!|dop«  lOJ  'l9A9ii0q  'n0699I  X>Oo8  OH 

99S  mo  X  'Jwi^  ^8V|  (y\  ^09j^9  Ti9AiS  96oq!^  q!^iiA  ooirepioooB  in  %\\vib  %oxi  s9[dioiiiid  pn«  BM.eiA 
0)  (^09j^9  9Aid  '9sinoo  V  qoRS  joj  Q0S99I  x)ood  iit»  9AL  ji  ^OH  ^qSim  9ii  !^«q{^  10  ^a9^od 
-mooiii  oq  Q%  [voddv  (^uosoid  q\\%  Saippq  sb  x^^o^siopnn  9q  o\  %oJi  mv  j  '9im^  9111B8  eq^^ 
!}v  'qSnoq^p  f  !|Qq!^  ui  iC()9udoid  on  998  treo  j  *p9(^«9j9p  9q  ppioii  'p9Ji9j9i  9A«q  j  qoiqAA 
(y\  ^noQ  i^ddy  oqi^  jo  (^oaCqo  oq^  'iioa  ^aom^pnf  !(n9i9^ip  b  9onnonoid  pii«  *i«9X  t^sej 
9nop  snAi  (^vqii  x^vSojsip  oq  919  oal  'i9A9Ak.oq  'jj  'Sjei^^vui  t[oi^«£}8iS9i  m  noisioep  jo 
Xi^imiojnin  9Ai989id  ptre  c^noqQSaijqo^^  scm.  <^noQ  jtsoddy  (^noseid  9q(^  jo^aonxqsqqo^so  ^j\% 
JO  ^^oaCqo  (^tsoiS  9no  ^cq:|  poo^siopan  siCBAix^  9ABq  j  'avo^  *p9pi99p  n9q9  scii  'X<(i|vu9:)«in 
:^8B9|  9q((  JO  9oa9i9j[}Tp  dinn9Ai9^iii  iuB  !^noq!^iAL  '9S«)  ^i9A  siq^  c^nq  'jre9iC  !^S«{  JO  X)980dSTp 
ptre  p9i9pisnoo  9sti9  siq^  ni  p9A|0Ani  s9{dionud  eq^  9i9ii  £]ux>  '\o^ — 'aiYaiHHQ  qhctx 

*iin«p  siq^i  (^oofoi  (y\  pnnoq  fogj  \  '9ioj9i9q(^  '69|dionud  |«aoi^n;i;^8noa  (^soavoIS  eq:^ 
no  '8:)irepu9d9p  ii9q(^  jo  soqoA  oq:^  |Oj!^ao9  <y\  8piO|ptre|  jo  spnvq  9q()  m  x)OOBld  eq  pxnoAi 
j9M.od  x)9()iniiiim  n9q^  'os  %oxl  9I9av.  :^i  jx  'p9^09r9i  9q  (^snm  9inn9((  snouvooid  ^i9A9 
y«i{%  3[inq(j  x  qoiqAv.  uo  9|dioaiid  9t\^  si  ^Bqx  wqouwj  9qi>  9A«q  (^omreo  puB  ^nopnocl 
-9pin  ^ou  9jre  snosjod  989qx  'uoi'^o'BjsiqBs  pjojg«  on  op  so^^oa  ii9q!^  ji  snoif^Bni^is  ii9q)  esof 
X^m  oqAL  pnB  '8i9q(^o  jo  ooudvo  9q)  ^v  iC{9(|ni08qB  snoi^Biiiiis  pjoq  oqAi  saosiod — 'j9['^nq 

«  10  ^J9d99^9lired   B  'I998I9A0   U«  *9A9Ll3   B  'lO^OBJ  «   81   !^n«linV|9   9q^   9I9qAL  '9|dlireZ9   lOJ 

f  829q!^o  ni  %[  3iiiin'B(|8n8  piOA«  o!^  9|qi88odnii  si  i^i  'osbo  9uo  hi  p9nn3^sns  si  nnep  9t\%  '29A9 
-Moq  *jx  'sieqi^o  ireq(>  snopiidtso  oq  o(j  iCpiRl  S89[  9J«  8i9(js«in  Ji9q*j  9snvo9q  *08  op  oj 
9iqt3ii89p  ((soia  oq  ppioAi  %\  8i9q!^o  JO  96oq!^  moij  898Bo  iieq!^  9((viBd9s  0%  qoiqAi  no  pnnoj 
oq  ppoo  9|dptrud  punos  iuB  ji  x^v^  noi(^i8od  «  qons  ui  "jsnC  9ib  'enoi^jBiKjis  iBiimis  m  train 
-9{!;u9S  puB  '83{iiBq  JO  8J9Sbubj^     'snoiJB09jd  81  XonBdiiooo  9q!^  9i9qii  iCoiiBn9^  9iniCji|Bnb 

B  9q  (|OmiBO  9I9q!|  (^aq  '(|TI9I  A'9U0nZ  JO   99B|d   9q(^   Ul   9ai09  iCBUZ   8901AI98  qBq!^  piIB!|8J9ptm 

HBO  X  '^n9J  iC9aoin  jo  {|a9iniCBd  i^noqi^m  ionBUOii  i^%  b  9q  H'^m  9J9q^  ;Bq^  9ni;  t^qnop 
ou  81  xi  '(jq^ij  JO  9ina9(^  b  %oti  sbm  ^i  'loqqoiiB  jo  jjiai  9q(j  !jb  ^|9;(np8qB  ppq  *J9q!joire 
JO  9in8B9[d  9q!^  !^B  9|qBninu9(|  '9|qi8B9j9p  '8iioiiB09id  8BAL  9Jnii9()  siq  JX  '\{0i  9q9  no  !|nd 
9q  0%  p9{((i!;n9  ^ou  81  !^nB{[9ddB  9q^  '^qSii  jo  i^^wa  '\ou  SBii  9i9q  9inn9((  9q^  jx  'P^l^  ^M1 
JO  898B0  in  p9A|0Ain  9q  UBO  qoiqM  t^nB^^iodmi  (^som  puB  ^soabiS  9q^  9dBqi9d  st  uoi^sonb 
9q^  m  p9A|0Aui  9idpinid  9q(^  %Xi^  *(^9id9i  of\  {Biii^Bn  (^soin  si  %\  oeiqoaBij  9q^  moij 
noisnpxo  9SoqAL  nosied  b  si  'x>9idno90  s^oofqns  9q^  jo  onjBA  q}\%  pnB  'sppq  oq  noi(^iBod 
9q^  raoij  *!juBH9ddB  oqi^  i^qnop  o^     j  loqijoiiB  jo  9in8B9[d  9q!^  ya  n99q  ^juo  %\  SBq  lo  *^q8u 
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Vm.  KAOfflSBSOK,  2d.      RlTCHIlB  f).  MAOtSTRAtES  OF  MONTROSE  [l869]      ISS 

objector  having  failed  to  show  this,  the  Sheriff  repelled  the  objection.  The  Sheriff 
stated  that  "  the  validity  or  invalidity  of  the  doctrine  contained  in  the  foregoing  position 
forms  the  question  of  law."  The  case  of  Ferguson  depended  on  the  same  question  of 
law. 

Argued  for  appellant ; — In  a  case  of  subletting  the  evidence  of  value  is  not  confined 
to  the  valuation-roll,  and  the  onus  of  proof  lies  upon  the  voter. '*'  The  voter  having 
failed  to  prove  the  sufficient  value  of  the  subjects  retained,  as  he  was  bound  to  do,  and 
the  objector  not  having  been  allowed  to  prove  the  insufficiency  of  the  value,  as  he  had 
a  right  to  do,  the  voter  must  be  struck  off  the  roll.  The  facts  stated  in  the  special  case 
could  not  be  looked  at  by  the  Court,  the  facts  in  a  special  case  being  stated  to  enable  the 
Court  to  determine  the  question  of  law,  and  a  statement  by  one  of  the  parties  as  to  the 
vahe  could  have  no  bearing  upon  the  question  how  and  by  whom  the  value  should  be 
proved. 

[23]  Lord  Benholmk. — ^There  was  here  an  obligation  on  the  voter  to  prove  that  he 
retained  sufficient  value.  He  has  not  done  so,  nor  offered  to  do  it.  What  the  objector 
has  or  has  not  done  is  of  no  consequence.  The  Sheriff  gives  a  bad  decision  in  favour 
of  the  voter,  and  he  rests  satisfied  with  it.  It  was  in  the  power  of  the  voter,  to  tender 
the  evidence  which  the  law  says  he  ought  to  have  given.  If  he  had,  the  Sheriff  could 
not  have  refused  it.  Instead  of  making  that  tender,  he  relies  on  the  bad  decision  of 
the  Sheriff;  and  is  he  not  to  suffer  for  so  doing f 

Lord  Ardhillan. — I  can  see  that  this  man  has  a  good  qualificatioD.  I  can  read 
quite  enough  from  the  statement  in  the  special  case  to  be  satisfied  of  that.  But  the 
practical  question  is,  whether,  in  a  case  where  there  are  not  satisfactory  materials  for 
deciding,  we  are  or  are  not  to  touch  the  register?  At  present  the  man  is  on  the 
register.  I  think  that  in  this  case  there  are  not  materials  for  deciding.  But  surely  the 
ahaenoe  of  satisfactory  materials  for  deciding  a  case  is  a  reason  for  not  deciding.  If 
that  w  so,  the  man  remains  on  the  roll  The  true  way  of  dealing  with  the  case  would 
have  been  for  the  Sheriff  to  have  found  that  the  objector,  by  instructing  the  subletting 
of  a  part  of  the  subjects,  had  thrown  on  the  voter  the  burden  of  proving  that  he 
retained  enough.  From  the  statement  in  the  special  case,  I  think  it  is  obvious  that  the 
voter  could  have  proved  this. 

Lord  Ormidalk. — I  think  that  there  has  been  a  miscarriage  in  the  conduct  of  the 
case  before  the  Sheriff.  There  are  no  termini  habiles  to  enable  us  to  decide.  The 
statement  in  the  special  case,  that  the  land  was  valued  at  £20,  was  no  doubt  intended 
hy  the  Sheriff  as  a  true  statement  of  the  fact,  not  as  a  mere  opinion.  But  I  rest  my 
judgment  on  the  ground  that  the  whole  matter  has  been  a  miscarriage,  and,  that  being 
80,  matters  must  remain  as  they  were  before  proceedings  were  commenced. 

Lord  Bbnholmb. — I  am  glad  that  your  Lordships  have  mentioned  the  grounds  on 
vhich  you  have  given  your  decision,  for  it  is  certainly  an  anomalous  course,  that  where 
the  Sheriff  has  stated  upon  what  the  case  depends — upon  the  validity  of  the  doctrine 
contained  in  the  case — we  should  reverse  both  his  positions  in  law,  and  adhere  to  his 
judgment.  As  to  the  facts  stated  in  the  case,  I  think  we  ought  to  confine  ourselves  to 
the  question  of  law,  and  leave  the  facts  in  this  case  entirely  out  of  view,  except  as 
iuYolved  in  that  question. 

Judgment  affirmed. 


^0. 16.  VIIL  Macphbrson,  23.     10  Sept.  1869.     Dundee  Circuit. —Circuit 

Clerk. 

William  Ritchie,  Appellant. — ScotL 
The  Magistrates  op  Montrose,  Respondents. — Barling. 

ProcesB-^JPublic-Houses  Ada  Amendment  (Scotland)  Act,  1862  (25  &  26  Vict.  e.  35) 
— Complaint — Conviction. — An  appeal  against  a  conviction  for  a  first  offence  under 
the  Public-Houses  Acts  Amendment  Act,  1862,  on  the  ground  that  it  declared  the 

*  Brown  v.  Blackwood,  Oct.  20,  1869,  aupray  p.  8. 
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appellant's  certificate  forfeited,  although  the  complaint  did  not  pray  for  forfeiture, 
dismissed. 
Observed  (per  Lord  Cowan),  that  in  the  case  of  a  third  offence  forfeiture  should  be 
prayed  for,  as  in  that  case  forfeiture  was  essential  to  the  validity  of  a  conviction. 

Ritchie,  the  appellant  (a  spirit^ealer  in  Montrose),  was  convicted  by  the  Provost 
of  Montrose  of  a  first  offence  under  the  Public-Houses  Acts  Amendment  (Scotland) 
Act,  1862,  on  a  complaint  at  the  instance  of  the  burgh  procurator-fiscal,  praying  that  he 
should  be  "dealt  with"  in  term^s  of  the  Act^  but  not  praying  for  forfeiture  of  his 
certificate.  He  was  adjudged  to  pay  a  penalty,  with  expenses,  and  his  certificate  was 
declared  forfeited. 

Section  21  of  the  Act  6  Geo.  IV.  c.  58,  provides  that,  for  a  first  and  seeond  offence, 
the  certificate  "  may  be  declared  to  be  forfeited,"  but  for  [24]  a  third  offence  it  "  skaU 
be  declared  forfeited."  Schedule  D  of  the  Public-Houses  Acts  Amendment  (Scotland) 
Act,  prescribes  the  form  of  complaint  under  that  Act,  and  declares  "  (if  the  certificate 
be  declared  to  be  forfeited,  add)  and  farther  adjudge  his  certificate  to  be  forfeited  and 
null  and  void." 

Ritchie  appealed  to  the  Circuit  Court  at  Dundee,  and  argued  ; — ^Xhe  conviction  is 
bad,  in  respect  it  contained  a  finding  not  prayed  for. 

Lord  Cowan. — ^I  have  no  hesitation  in  dismissing  the  appeal.  Li  the  case  of  a 
third  offence,  it  is  highly  necessary  for  the  prosecutor  to  pray  for  forfeiture  of  the 
certificate,  as,  if  the  conviction  did  not  contain  such  forfeiture,  it  could  probably  be 
quashed.  But  here  forfeiture  was  optional ;  it  was  not  essential  to  the  vaUdity  of  the 
conviction,  and  as  it  was  nowhere  "declared"  till  the  magistrate  declared  it,  ihe 
alternative  form  in  the  schedule  cannot  be  held  to  apply.  It  is  enough  that  the 
complainer  prayed  that  the  accused  should  be  "  dealt  with "  in  terms  of  the  statutes. 
The  statute  gives  the  magistrate  power,  even  for  a  first  offence,  to  forfeit  the  certificate 
if  he  sees  fit;  and  the  conviction  here,  in  doing  so,  involves  no  deviation  from  the 
statutory  enactments. 

Appeal  dismissed. 
Adam  Burnes,   Solicitor,   Montrose — Pattullo  &  Thornton,   Solicitors,  Dundee — 

Agents. 


No.  17.  VIIL  Maophhrson,  24.     15  Oct.  1869.     1st  Div.— Sheriff  of  Banff- 

shire, M. 

James  Harper,  Pursuer  and  Respondent. — Mcu^kay. 
Andrew  Steuart,  Defender  and  Appellant. — Bimic. 

Process— Shenff-Court  Act  (16  &  17  Vict  c.  80),  sec.  4.— In.  an  appeal  a  Sheriff's 
judgment  on  the  merits  in  a  Sheriff-court  action  was  objected  to,  on  the  grounds — 
(1)  that  after  defences  were  lodged  the  Sheriff,  instead  of  appointing  the  statutory 
meeting  for  adjusting  the  record,  without  any  meeting  appointed  the  pursuer  to 
answer  the  defender's  statement ;  and  (2)  that  at  an  adjourned  meeting  for  adjusting 
the  record  he  ordered  the  parties  to  revise,  which  he  was  entitled  to  do  only  at 
the  first  meeting.  The  Court  dismissed  the  appeal,  on  the  ground  that  the  order 
on  the  pursuer  to  answer  the  defender's  statement  was  an  order  for  revisal  which 
must  be  held  to  have  been  issued  at  a  meeting  in  terms  of  the  Act ;  and  that  the 
irregularity  in  ordering  a  revisal  at  the  adjourned  meeting  for  closing  the  record  was 
committed  on  the  motion  of  the  appellant. 

Kessack  v.  Garden,  ante,  vol.  vii.  p.  588,  commented  on. 

This  was  an  appeal  from  a  judgment  of  the  Sheriff  of  Banffshire,  on  the  ground  of 
irregularities  in  the  proceedings. 

The  action  was  raised  by  Harper  against  Steuart  for  wages,  and  the  Sheriff-substitute 

(Gordon)  pronounced  the  following  interlocutors : — 

"Banff,  18th  July  1866.— Having  heard  parties'  procurators,  finds  that  a  record  is 
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necesHir J,  and  appoints  the  pursuer  to  eondescend,  and  the  defender  to  lodge  defences, 
in  terms  of  the  Act  of  Parliament" 

Defences  were  lodged  on  8th  October. 

"Banff,  10th  October  1866. — Hie  Sheriff-substitute  appoints  the  pursuer  to  answer 
the  defender's  separate  statement  of  facts  within  ten  days  ^om  this  date. 

"Banff,  12th  December  1866. — ^The  Sheriff-substitute  appoints  parties'  procurators 
to  meet  with  him  in  terms  of  the  statute,  and  assigns  first  calling  at  twelve  o'clock 
noon. 

"Banff,  27th  February  1867. — As  craved  and  consented,  continues  the  enrolment 
till  next  court<Lay. 

"Banff,  28th  March  1867. — The  Sheriff-substitute  having  considered  the  motion 
made  by  the  defender's  procurator  at  the  bar,  that  in  respect  he  has  large  additions  to 
make  to  the  defences,  and  that  parties  be  allowed  to  revise  their  respective  papers  on 
separate  papers,  allows  both  [25]  parties  to  revise  accordingly,  as  craved  and  consented 
to,  within  ten  and  ten  days  &om  this  date." 

The  record  was  theraafter  closed,  and  the  Sheriff-substitute  decided  against  the 
defender,  to  which  judgment  the  Sheriff  (B.  R  Bell)  adhered 

The  defender  appealed,  contending  that  when  defences  were  lodged  the  Sheriff  was 
bound  to  have  appointed  the  statutory  meeting  for  adjusting  the  record,*  instead  of 
which,  without  any  meeting,  he  appointed  the  pursuer  to  answer  the  defender's  state- 
ment, t  and  at  an  adjourned  meetinj^  he  ordered  the  parties  to  revise,  which  he  was 
entitled  to  do  only  at  the  first  meeting  for  adjustment  The  case  therefore  fell  to  be 
remitted  back  to  the  Sheriff,  with  instructions  to  recall  the  erroneous  interlocutor,  and 
ordain  a  record  to  be  prepared  de  novo. 

The  respondent  was  not  called  on. 

Lord  President. — We  must  not  encourage  irregularities.  At  the  same  time,  the 
way  in  which  this  point  presents  itself  leaves  little  doubt  of  what  we  should  do.  The 
first  interlocutor  is  admitted  to  be  quite  correct.  The  next  is  that  under  date  10th 
October,  and  it  is  said  to  be  irregular,  and  that  what  the  Sheriff-substitute  ought  to 
have  done  was  to  appoint  a  meeting.  I  am  not  prepared  to  hold  that  an  interlocutor 
was  necessary  for  the  appointment  of  a  meeting ;  and  if  the  Sheriff-substitute  appointed 
a  revisal  when  the  parties  were  before  him,  it  appears  to  me  to  have  been  sufficient. 
Now,  there  is  nothing  on  the  face  of  the  interlocutor  of  10th  October  to  shew  that  the 
parties  were  not  present,  so  we  must  assume  that  they  were ;  and,  therefore,  what  the 
Sheriff-substitute  did  was  this  :  He  had  before  him  a  condescendence  and  defences,  and 
an  allegation  of  a  counter  claim  in  the  defences.  He  was  satisfied  that  the  record  was 
sufficient  as  regarded  the  case  of  the  pursuer,  but  he  felt  that  the  defender's  statement 
required  an  answer.  He  accordingly  ordered  it  to  be  answered  within  ten  days.  I  can- 
not say  that  was  incompetent.  It  was  a  limited  and  proper  exercise  of  his  power  of 
ordering  a  revisal.  Well,  then,  this  order  is  implemented,  and  the  Sheriff  appoints  a 
meeting  and  an  adjourned  meeting  in  terms  of  the  statute.  It  is  said  that  the  adjourned 
meeting  was  held  at  too  distant  a  date ;  but  whether  or  not,  the  parties  appear  at  it,  and 
what  was  done  was  not  of  consent  for  the  purpose  of  defeating  the  provisions  of  the  statute, 
bnt  on  the  motion  of  the  present  appellant.  That  there  was  an  irregularity  at  that 
meeting  in  ordering  revised  papers  is  no  doubt  true,  but  the  party  now  complaining  is 

*" Sheriff-Courts  (Scotland)  Act,  1853,"  sec.  4.— "The  Sheriff-clerk  shall,  as 
soon  as  defences  are  lodged,  transmit  the  process  to  the  Sheriff,  who  shall  .  .  . 
appoint  the  parties,  or  their  procurators,  to  meet  him,  and  shall  at  such  meeting, 
.  .  .  unless  where  the  pursuer  is  willing  to  close  on  summons  and  defences,  .  .  . 
if  he  thinks  fit,  order  one  revisal  of  the  condescendence  and  defences  respectively ; 
.  .  .  and  as  soon  as  revised  defences  are  lodged  the  Sheriff-clerk  shall  transmit  the 
process  to  the  Sheriff,  who  shall  thereupon  appoint  the  parties,  or  their  procurators,  to 
meet  him,  .  .  .  and  at  such  meeting,  after  the  lodging  of  the  defences,  or  the  revised 
defences,  as  the  case  may  be,  or  at  an  adjourned  meeting,  .  .  .  shall  allow  the  pursuer 
or  his  procurator  to  put  upon  record,  in  concise  and  articulate  form,  where  this  has 
not  been  already  done,  his  answers  to  the  defender's  statement  of  facts,  or  a  simple 
minute  of  denial,  where  that  shall  be  deemed  by  the  Sheriff  sufficient,  and  shall  allow 
each  party  to  adjust  his  own  part  of  the  record,  .  .  .  and  the  record  shall  then  be 
closed." 

t  Kessack  v.  Garden,  Feb.  27,  1869,  anfey  vol.  vii.  p.  588. 
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the  same  party  who  proposed  it  If  the  irregularity  had  affected  the  jurisdiction,  he 
would  not  have  been  barred,  even  although  it  proceeded  on  his  own  motion ;  but  it  is 
a  mere  irregularity  in  the  form  of  process. 

The  case  of  Kessack  v.  Garden  is  essentially  different  from  this.  In  it  there  was 
nothing  of  consent,  or  by  motion,  but  the  whole  irregularities  were  com-[26]'ii^^^  ^J 
the  Sheriff  himself.  Neither  the  pursuer  nor  the  defender  was  to  blame,  and  the  Court 
very  properly  recalled  the  irregular  interlocutors.  It  is  a  contrast  to  the  present  case, 
and  it  ia  quite  out  of  the  question  to  listen  for  one  moment  to  the  contention  of  the 
present  appellant  in  the  circumstances  in  which  he  stands. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Find  that  the  respondent  entered  appellant's 
service  as  grieye  on  26th  May  1865,  being  the  term  of  Whitsunday,  at  the  rate  of  £^b 
of  yearly  wages,  and  the  respondent,  at  appellant's  request,  entered  on  his  service  a  day 
or  two  before  said  term :  Find  that  the  respondent  remained  in  appellant's  service  till 
26th  May  1866 :  Find  that  the  respondent  received  £22,  10s.,  being  the  half  year's 
wages  due  to  him  at  Martinmas  1865 :  Find  the  respondent  received  no  wages  from 
the  appellant  for  the  period  from  Martinmas  1865  to  Whitsunday  1866  :  Find  that  the 
amount  of  wages  due  at  that  term  was  £22,  10s.,  and  that  said  sum  is  still  resting 
owing  by  the  appellant  to  the  respondent,  with  interest  thereon  :  Therefore  refuse  the 
appeal,  and  affirm  the  judgment,  and  decern :  Find  the  respondent  entitled  to  expenses : 
Allow  an  account,"  &c. 

Maitland  &  Lyon,  W.S. — Alex.  Morison,  S.S.C. — Agents. 


No.  18.  VIII.  Macphebson,  26.     16  Oct  1869.     2d  Div.— Lord  Mure,  L 

Andrew  Steuart,  Suspender  and  Pursuer. — Gifford — Campbell  SmUh. 
The  Parochial  Board  of  Keith,  Respondents  and  Defenders. — 

Clark — Shand — Brown. 

Poor — Assessment — Suspension, — A  declarator  to  determine  the  mode  in  which  a  parochial 
board  shall  make  the  deductions  allowed  by  the  37th  section  is  incompetent  at  the 
instance  of  a  single  ratepayer  against  the  board.  He  has  no  ground  of  complaint 
unless  he  be  overcharged.  Suspension  of  a  charge  for  payment  of  the  poor-rates  is 
the  proper  remedy  against  an  overcharge.  If  the  Court  is  satisfied  that  there  has 
been  no  overcharge  it  will  refuse  the  suspension,  even  though  it  may  be  of  opinion 
that  the  mode  by  which  the  parochial  board  reached  the  result  was  erroneous. 

In  March  1867  Ajidrew  Steuart  of  Auchlunkart  presented  a  note  of  suspension  and 
interdict  against  the  inspector  of  poor  of  the  parish  of  Keith,  as  representing  the 
Parochial  Board,  and  their  collector  of  assessment,  setting  forth  that  he  was  threatened 
to  be  charged  at  their  instance  for  payment  of  the  sum  of  £70,  3s.  of  arrears  of  poor- 
rate  assessment  for  the  year  1866  to  1867,  and  praying  for  interdict  against  the  same 
being  levied  from  him. 

The  assessment  in  the  parish  of  Keith  for  relief  of  the  poor  was  imposed  by  the  first 
mode  authorised  by  the  34th  section  of  the  Poor-Law  Act,  8  &  9  Vict.  cap.  83,  viz. 
one-half  on  the  owner,  and  the  other  half  on  the  tenants  and  occupants  of  lands  and 
heritages  within  the  parish,  rateably,  according  to  the  annual  value  for  such  lands 
and  heritages.  In  estimating  the  annual  value  for  such  assessments,  it  is  by  the  37th 
section  of  the  said  Act  provided,  that  'Hhe  same  shall  be  taken  to  be  the  rate  at  which, 
one  year  with  another,  such  lands  and  heritages  might,  in  their  actual  state,  be  reason- 
ably expected  to  be  let  from  year  to  year,  under  deduction  of  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain  such 
lands  and  heritages  in  their  actual  state,  and  all  rates,  taxes,  and  public  charges  payable 
in  respect  of  the  same."  In  lieu  of  these  deductions  the  Parochial  Board  [27]  ^^  Keith 
were  in  the  practice  of  making  a  deduction  of  5  per  cent,  from  the  estimated  rent  of 
lands,  and  20  per  cent,  from  the  rental  of  houses. 
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On  1st  May  1866  the  assessment  for  the  ensuing  year  was  imposed  at  a  meeting  of 
the  Parochial  Board  duly  called.  Afr.  Steuart  received  a  notice  of  assessment  in  these 
terms : — "  I  hereby  give  yon  notice  that  you  have  been  assessed  for  the  poor  in  the 
parish  of  Keith,  for  the  year  from  Whitsunday  1866  to  Whitsunday  1867,  as  under, 
viz. : — On  ownership,  after  deductions  usually  given,  at  Is.  ^d.  per  £1 — sum  assessed 
on,  £1371,  9s.  9d. ;  amount  of  assessment,  £70.  On  land  occupancy,  at  9d.  per  £1 — 
aum  assessed  on,  £4  ;  amount  of  assessment,  3s.     Total,  £70,  3s." 

The  suspender  averred  that  the  deductions  from  the  annual  value  of  his  property 
which  ought  to  have  been  allowed  under  the  37th  section  of  the  Poor-Law  Act  amounted 
to  £242,  lOs.  3d.,  whereas,  by  making  an  average  deduction  of  5  per  cent.,  the  deduction 
allowed  to  him  was  only  £72,  Is.  6d. 

He  pleaded  that  the  Parochial  Board  of  Keith  were  bound  to  allow  him  those  deduc- 
tions  from  the  annual  value  of  his  property  which  are  provided  for  by  the  37th  section 
of  the  Poor-Law  Act,  and  were  not  entitled  to  give  a  slump  and  random  deduction  of 
5  per  cent,  or  any  other  percentage,  to  cover  all  these  "  deductions,  which,  under  the 
said  section,  ought  to  be  specified  and  established  by  evidence." 

Tlie  Parochial  Board  objected  to  the  competency  of  the  suspension. 

On  28th  February  1868  the  Lord  Ordinary  (Jerviswoode)  sustained  the  plea  of 
incompetency,  and  dismissed  the  action.  The  Second  Division,  on  27th  October  1868, 
recalled  this  interlocutor,  and  remitted  to  the  Lord  Ordinary  to  proceed  with  the  cause. 

Meanwhile,  on  9th  June  1868,  Mr.  Steuart  raised  an  action  of  declarator,  concluding 
that  it  should  be  found  and  declared  that  the  assessment  of  £70,  3s.  "  was  invalid  and 
illegal,  inasmuch  as  the  Parochial  Board  failed  to  allow  the  pursuer  deduction  from  the 
annual  value  of  his  lands  and  heritages  of  the  probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses  necessary  to  maintain  his  said  lands  and  heritages  in  their 
actual  state,  and  the  rates,  taxes,  and  public  charges  payable  in  respect  of  the  same,  as 
provided  for  by  the  37th  section  of  the  said  Act :  And  that  the  said  Parochial  Board  is 
bound  to  allow  the  pursuer  all  deductions  which  are  so  provided  for;  and,  more 
particularly,  is  bound  to  allow  to  him  deduction  from  said  annual  value  of  his  lands  and 
heritages  of  county  rates,  including  rates  for  prisons,  police,  lunatic  asylum  and  rogue- 
money,  cess,  minister's  stipend,  schoolmaster's  salary,  bishop's  teinds,  expense  of  parochial 
buildings,  repairs  of  farm-houses,  buildings,  drains,  fences,  allowance  for  maintaining 
lime-kilns  and  other  buildings  at  the  pursuer's  lime-quarry  at  Blackhillock,  in  their 
actual  condition,  and  other  payments  prestable  imder  obligations  in  leases  granted  by 
the  pursuer  or  his  authors,  insurance  of  buildings  and  road-money,  and  all  otiier  public 
and  parochial  burdens  and  payments  levied  on  the  pursuer,  or  of  one  or  more  of  said 
deductions  authorised  by  said  37th  section  of  the  eaid  Act,  all  as  the  amount  of  these 
deductions  shall  appear  and  be  actually  ascertained  in  the  course  of  the  process  to  follow 
hereon :  And  that  the  said  Parochial  Board  is  not  entitled  to  state,  and  the  pursuer  is 
not  bound  to  accept,  a  slump  deduction  or  abatement  from  the  annual  value  of  his  said 
lands  and  heritages,  as  offered  by  the  said  Parochial  Board  for  said  year,  at  the  rate  of 
5  per  centimi  on  said  value,  as  in  full  to  him  of  all  the  deductions  above  set  forth,  and 
provided  for  by  the  said  37th  section  of  the  said  Act:  And  further,  that  the  said 
Parochial  Board  is  not  entitled  to  grant  to  all  owners  of  lands  and  heritages  in  the  said 
parish  a  slump  and  uniform  deduction  from  the  annual  value  of  their  lands  and  heritages 
at  the  said  [28]  ^^e  of  5  per  centum,  or  at  any  other  slump  and  uniform  rate,  without 
having  regard  to  the  true  amount  of  said  statutory  deductions  in  point  of  fact,  and  that 
the  procedure  of  the  said  board  to  that  end  is  illegal,  and  against  the  provisions  of  the 
statute."    There  were  similar  conclusions  applicable  to  future  years. 

The  two  actions  were  conjoined.  The  Lord  Ordinary  pronounced  this  interlocutor : 
— "  Finds  that  in  cfdculating  the  deductions  proper  to  be  made  in  estimating  the  annual 
value  of  lands  and  heritages  with  a  view  to  their  assessment  under  the  37th  section  of 
the  Act  8  &  9  Vict  cap.  83,  the  rates,  taxes,  and  public  charges  must  be  taken  at  the 
sums  actually  payable  for  the  year  of  valuation,  and  not  on  any  annual  average ;  and 
that,  besides  deducting  the  sums  actually  payable  for  such  rates,  taxes  and  public 
charges,  parochial  boards  are  bound  to  estimate  and  deduct  *  the  probable  annual  average 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain  such 
lands  and  heritages  in  their  actual  state':  Finds  that,  in  estimating  the  deductions 
proper  to  be  made  from  annual  value  in  imposing  an  assessment  for  the  poor  for  the 
year  1866-7,  the  Parochial  Board  of  the  parish  of  Keith  made  no  distinction  between 
deductions  in  respect  of  rates,  taxes,  and  public  charges  payable  out  of  lands  and 
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heritages,  and  deductions  in  respect  of  the  probable  annual  average  cost  of  the  repairs, 
insurance,  and  other  expenses  necessary  to  maintain  such  lands  and  heritages  in  their 
actual  state ;  but  resolved  to  impose,  and  did  impose,  an  assessment  on  the  annual  value 
of  lands  and  heritages,  other  than  houses,  within  the  said  parish,  subject  to  a  slump  deduc^ 
tion  of  5  per  cent,  to  cover  '  public  burdens,  repairs,  and  insurances,'  being  the  same  per- 
centage of  deduction  as  that  fixed  by  the  board  to  be  allowed, '  in  lieu  of  public  burdens 
and  contingencies,'  prior  to  the  passing  of  the  Poor-Law  Amendment  Act  in  1845  : 
Finds  it  sufficiently  instructed,  by  vouchers  produced  by  the  pursuer,  with  the  minute 
No.  28  of  process,  that  the  sums  paid  or  payable  by  him,  in  respect  of  rates,  taxes,  and 
public  charges  on  his  lands  in  the  parish  of  Keith  for  the  year  1866-1867,  amount  to 
£80,  Is.  Id. :  Finds  that  the  rental  on  which  the  pursuer  was  assessed  for  the  poor  for 
the  said  parish  of  Keith  for  the  said  year,  as  stated  by  the  Parochial  Board,  amounted 
to  £1443,  lis.  3d. :  Finds  that  a  deduction  of  5  per  cent,  on  the  said  rental  did  not 
amount  to  a  sum  sufficient  to  meet  the  rates,  taxes,  and  public  charges  payable  by  the 
pursuer  in  respect  of  his  lands  and  heritages  in  the  said  parish,  and  was  therefore 
insufficient  to  cover  the  probable  annual  average  cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  the  pursuer's  lands  and  heritages  in  their  actual 
state,  aod  all  rates,  taxes,  and  public  charges  payable  in  respect  of  the  same :  Finds  in  these 
circumstances  that  in  imposing  the  assessment  for  the  poor  on  the  pursuer's  lands  and 
heritages  in  the  parish  of  Keith  for  the  year  1866-1867,  payment  of  which  is  now 
sought  to  be  recovered  from  the  pursuer,  the  Parochial  Board  have  not  complied  with 
the  directions  of  the  37th  pection  of  the  statute :  And  before  further  answer,  remits  to 
Mr.  Peter  M'Bey,  land  valuator,  Woodside,  Elgin,  to  consider  and  report,  and  that  quam 
primum,  what  amount  of  deduction  is  proper  to  be  made  from  the  valuation  of  the 
pursuer's  lands  and  heritages  in  the  parish  of  Keith,  in  order  to  cover  the  probable 
annual  average  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  such  lands  and  heritages  in  their  actual  state ;  and  reserves  in  the  meantime 
all  question  of  expenses."  * 

[29]  The  Parochial  Board  reclaimed. 

TuE  Court,  on  20th  March  1869,  pronounced  this  interlocutor : — Recall  the  inter- 
locutor reclaimed  against,  in  so  far  as  it  remits  to  Mr.  M'Bey :  Before  further  answer, 
allow  the  suspender  to  prove  his  averments  in  the  sixth  reason  of  suspension  as  to  the 
alleged  probable  amount  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  his  lands  and  heritages  in  the  parish  of  Keith,  in  their  actual  state,  for  the 
year  from  Whitsunday  1866  to  Whitsunday  1867 ;  and  to  the  respondents,  a  coi^junct 
probation,  reserving  all  questions  of  expenses :  And  appoint  the  proof  to  be  taken  by 
one  of  the  Judges  of  this  Division,"  &c. 

The  sixth  article  set  forth  the  deductions  which  he  said  ought  to  have  been  allowed. 
These  came  in  all  to  £242,  lOs.  3d. 

*  u  ^oxK. — On  further  consideration  the  Lord  Ordinary  is  confirmed  in  opinion  that 
the  finding  of  Lord  Kinloch  in  the  case  of  Hall,  January  19,  1866,  *  [29]  relative  to  the 
principle  on  which  rates,  taxes,  and  public  charges  are  to  be  dealt  with  by  parochial 
boards  in  estimating  the  annual  value  of  lands  and  heritages  with  a  view  to  Uieir  assess- 
ment under  section  37  of  the  Poor-Law  Amendment  Act,  proceeds  upon  a  sound  con- 
struction of  the  statute.  And  as  vouchers  are  now  produced  by  the  pursuer  sufficient  to 
instruct  that  the  sums  paid  or  payable  by  him  in  respect  of  rates,  taxes,  and  public 
charges  in  the  parish  of  Keith  for  the  year  1866-67,  amount  to  more  than  a  deduc- 
tion of  5  per  cent,  on  the  annual  value  of  the  pursuer's  lands  and  heritages  in  that 
parish,  the  Lord  Ordinary  is  constrained  to  hold,  in  the  view  he  takes  of  this  case,  that 
the  requirements  of  the  37th  section  of  the  statute  8  &  9  Vict.  cap.  83,  relative  to  deduc- 
tions, were  not  complied  with  by  the  Parochial  Board  in  laying  on  the  assessment  on 
the  pursuer's  lands  and  heritages  for  the  year  1866-1867.  In  order,  therefore,  to  enable 
him  to  ascertain  what  are  the  deductions  proper  to  be  made,  to  cover  the  probable  annual 
average  cost  of  repairs,  insurance,  and  expenses  necessary  to  maintain  the  pursuer's  lands 
and  heritages  in  their  actual  state,  and  so  to  work  out  the  conclusions  of  the  actions, 
the  Lord  Ordinary  has,  before  further  answer,  made  a  remit  to  a  man  of  skill  to  report, 
which  was  the  course  adopted  in  disposing  of  the  case  of  Hall,  and  others  where  similar 
questions  have  been  raised." 

*  Ante,  vol.  iv.  p.  30. 
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A  proof  was  led  before  the  Lord  Juatiee-Clerk  (Patton). 

It  was  proved  that  the  rental  on  which  the  assessment  on  Mr.  Steuart  had  been 
calculated  was  £1443,  lis.  3d.,  but  that  the  true  rental  according  to  the  valuation-roll 
was  £1523,  lis.  3d  ;  that  taking  the  former  sum  as  the  real  rental,  the  deduction  was 
less  than  the  37th  section  allowed,  but  that  if  the  £80  understated  rental  was  taken 
into  account  the  deductions  were  sufficient,  and  no  overcharge  had  been  made. 

The  pursuer  argued; — ^The  Parochial  Board  having  stated  the  rental  to  be  only 
£1443,  and  having  imposed  the  assessment  accordingly,  was  not  entitled  now  to  change 
their  ground  and  to  take  the  valuation-roll  as  the  rule.  Besides,  the  valuation-roll  dealt 
with  "  real ''  rent,  while  the  assessment  for  the  poor  fell  to  be  laid  according  to  the 
"annual  value."  The  system  of  allowing  a  uniform  deduction  on  all  property  of  the 
same  kind  was  illegal  and  illusory.  The  practical  result  was  that  no  heritor  got  any 
deduction  at  all,  because,  if  the  sum  upon  which  the  assessment  was  to  be  levied  was 
reduced  by  one-twentieth,  the  assessment  itself  must  be  increased  by  one-twentieth. 

The  Parochial  Board  argued ; — ^As  there  was  in  fact  no  overcharge,  Mr.  Steuart  had 
no  ground  for  suspending  the  charge.     The  declarator  was  unnecessary  and  incompetent 

LoBD  Bbnholms. — We  have  here  two  processes,  one  of  suspension,  the  other  of 
declarator,  which  have  been  coigoined,  but  which  I  shall  deal  with  separately. 

[30]  With  regard  to  the  suspension,  it  appears  to  me  that  to  ascertain  its  merits  we 
moat  first  inquire  what  are  the  duties  incumbent  on  a  parochial  board  in  the  matter  of 
asseaament  I^ow,  I  find  that  by  section  40  of  the  Act  of  1845  the  board,  after  fixing 
the  total  amount  required  to  be  raised,  are  directed  to  make  up  a  book  contoining  a  roll 
of  the  persons  liable  to  be  assessed,  and  of  the  sums  to  be  levied  from  each  of  such 
persons,  and  to  notify  to  each  person  liable  the  sum  he  has  to  pay. 

But  I  do  not  see  any  obligation  laid  upon  the  board  to  set  out  either  in  their  own 
book,  or  in  the  notice  to  the  ratepayer,  the  data  upon  which,  they  have  fixed  the  sum  to 
be  levied  from  a  particular  ratepayer ;  and  I  for  one  should  be  slow  to  lay  upon  them 
any  new  duty  not  imposed  upon  them  by  the  Act.      s 

Any  ratepayer  who  thinks  himself  overcharged  may,  under  an  express  proviso  in 
section  40,  come  to  this  Court  and  obtain  relief  from  any  surcharge  that  he  can  show  to 
have  been  made  upon  him ;  and  in  determining  whether  there  has  been  a  surcharge,  it 
is  of  course  necessary  for  us  to  go  into  particulars  in  order  to  ascertain  the  true  data 
upon  which  the  assessment  should  have  been  calculated.  If,  however,  we  come  to  be 
satisfied  that  there  has  been  no  surcharge,  we  are  bound,  in  my  opinion,  to  dismiss  the 
nqiension,  notwithstanding  that  we  may  think  the  mode  by  which  the  parochial  board 
reached  the  result  a  somewhat  doubtful  one. 

Keeping  this  in  view,  what  we  have  to  consider  is,  has  there  been  a  surcharge  upon 
Mr.  Steuart  in  the  year  in  question  ? 

That  involves  two  questions,  viz. — (1)  What  is  the  annual  gross  value  on  which  this 
gentleman  fell  to  be  assessed  ?  and  (2)  what  amount  of  deductions  was  he  entitled  to 
ebiimf  Keither  of  these  questions  presents  any  difficulty  to  my  mind.  In  the  first 
place,  I  hold  it  to  be  very  clear  that  the  gross  value  is  to  be  taken  from  the  valuation- 
roll  The  preamble  of  the  Valuation  Act  and  the  terms  of  clauses  33  and  41  are  to  my 
mind  quite  conclusive,  and  entirely  meet  the  ingenious  argument  addressed  to  us  by  the 
comphuner's  counsel  that  the  Valuation  Act  does  not  apply  to  the  assessment  for  poor- 
rates.  In  this  particular  case  the  assessor  seems  by  some  mistake  not  to  have  gone  to 
the  valuation-roll,  as  I  think  he  ought  to  have  done,  and  as  we  must  now  do  in  con- 
sidering the  question  of  a  surcharge. 

Then,  as  to  the  deductions,  I  have  examined  the  proof  that  has  been  led,  and  I  am 
of  opinion,  without  going  into  its  details,  that  the  amount  upon  which  the  complainer 
fell  to  be  assessed,  after  making  the  necessary  deductions,  is  not  less  than  the 
amn  mentioned  in  the  notice  of  assessment.  The  result  is  that  we  must  refuse  the 
mspension* 

Then,  as  to  the  declarator,  I  confess  that  I  think  it  was  a  mistake  from  the 
beginning.  It  seems  to  have  been  brought  to  obviate  some  doubts  that  were  felt  or 
■Qggested  as  to  the  competency  of  the  suspension.  Now,  I  desire  to  intimate  it  as  my 
clear  opinion  that  a  suspension  was  Mr.  Steuart's  proper  or  rather  his  only  remedy,  and 
that  such  a  declarator  as  that  before  us  is  entirely  incompetent.  This  Court  has  always, 
md  as  I  think  most  properly,  been  exceedingly  chary  in  entertaining  declarators 
relating  to  the  working  out  of  Acts  of  Parliament.  But  when  we  look  at  the  conclusions 
of  this  action  the  matter  is  abundantly  clear.     Some  of  them  are  disposed  of  by  the 
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opinioii  I  have  expressed  as  to  the  merits  of  the  suspension,  while  others  require  us  to 
dictate  to  parochial  hoards  the  principles  upon  which  they  are  to  make  deductions,  and 
to  lay  down  rules  for  their  guidance.  That  I  am  not  prepared  to  do.  I  think  that 
parochial  hoards  are  entitled  to  fix  the  assessment  on  such  data  as  they  themselves  think 
proper,  subject,  of  course,  to  correction  by  this  Court  in  the  event  of  any  ratepayer 
complaining  and  proving  that  he  has  been  overcharged.  The  ratepayer's  remedy,  and  the 
action  by  which  he  attains  it,  are  confined  to  his  own  wrong,  and  cannot  be  extended  to 
those  of  other  ratepayers.     I  therefore  think  the  declarator  ought  to  be  dismissed. 

Lord  Neaves. — I  entirely  concur.  There  are  some  of  these  declaratory  conclusions 
which  we  could  not  possibly  affirm  without  having  all  the  ratepayers  before  us,  and  I 
do  not  think  the  Legislature  contemplated  the  necessity  of  any-[3lHhing  of  that  sort,  as  it 
would  plainly  be  attended  with  extreme  inconvenience,  l^e  40th  clause  of  the  statute 
gives  the  true  criterion.  If  any  ratepayer  thinks  he  has  been  overcharged,  all  he  has  to 
do  is  to  come  here  and  satisfy  the  Court  of  that,  and  he  will  obtain  redress.  But,  in 
considering  his  complaint,  we  are  not  entitled  to  get  behind  the  scenes;  we  cannot 
inquire  how  the  assessor  has  arrived  at  the  conclusion  said  to  be  erroneous,  but  only 
whether  the  conclusion  he  has  arrived  at  is  a  right  one. 

Lord  Cowan  concurred. 

This  interlocutor  was  pronounced : — "  Refuse  the  suspension,  dismiss  the  declarator, 
and  discern :  Find  the  respondents  and  defenders  entitled  to  expenses  in  both  processes, 
but  subject  to  a  modification  of  one-third  of  the  total  amount  of  the  taxed  expenses." 
Maitland  &  Lyon,  W.S. — Alexander  Morison,  S.S.C. — Agents. 

[DistinguisTied^  Hogg  27.  Parochial  Board  of  Auchtermuchty,  1880,  7  R.  986.] 
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George  Shepherd,  Pursuer. — A,  Moncrieff — Muirliead, 
Gibson's  Trustees,  Defenders. — Millar — Lee. 

Judge — Bill  of  Exceptiom. — In  this  case  a  jury  trial  took  place  before  the  late  Lord 
Justice-Clerk.  Exceptions  were  taken  to  the  Judge's  charge,  but  the  Judge  died  before 
a  bill  of  exceptions  had  been  signed  by  him. 

The  Court  to-day  pronounced  this  interlocutor : — "  On  the  motion  of  the  defenders, 
remit  to  Lord  Neaves  to  adjust  and  present  to  this  Division  of  the  Court  the  exceptions 
taken  by  them  at  the  trial  of  the  issue  in  this  cause  to  the  directions  of  ruling  of  the 
late  Lord  Justice-Clerk,  who  presided  at  the  said  trial  but  is  since  deceased." 
James  Bruce,  W.S. — ^Magkenzib  &  Eermagk,  W.S. — Agents. 


No.  20.  VIII.  Maopherson,  31.     20  Oct.  1869.     1st  Div.— M. 

John  Foubister,  Petitioner. — Cheyne, 

Bankruptcy — Gazette  Notice — NobUe  Officium, — The  advertisement  of  the  meeting 
for  electing  a  trustee  on  a  sequestrated  estate  having  been  per  ineuriam  inserted  in  the 
Edinburgh  Gazette  fourteen  days  before  the  day  fixed  for  the  meeting,  while  the 
Bankruptcy  Act,  section  67,  provides  that  that  meeting  shall  be  held  not  more  than 
twelve  days  after  the  Gazette  notice  of  it,  the  Court,  on  the  petition  of  the  sequestrating 
creditor,  appointed  another  day  for  the  meeting.  * 

Stuart  &  Chetne,  W.S. — Agents. 


*  Authonties.—Fiie,  Feb.  17, 1844,  6  D.  686 ;  Garden,  July  18, 1848, 10  D.  1509 ; 
Tolmie  and  Others,  Nov.  20,  1853,  16  D.  105. 
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No.  21.  VIIL  Macphbrson,  31.     20  Oct  1869.     2d  Div.— Lord  Onnidale,  I, 

William  Ebenezer  Smith  and  Mandatory,  Pursuers. — SoL-Gen.  Clark — 

Orphoot, 
Mrs.  Janet  Wilson  or  Dick  and  Others,  Defenders. — Gifford — Harper. 

Parent  and  Child — Legitimacy — Presumption, — A  woman  had  an  illegitimate  child,  and 
three  years  afterwards  married.  The  child  was  brought  up  by  her  and  her  husband, 
went  by  his  name,  and  was  generally  reputed  to  be  his  daughter.  After  the  death 
of  the  husband  and  wife,  and  of  the  daughter,  an  action  of  declarator  of  illegitimacy 
was  raised.  It  was  proved  that  at  the  time  of  the  girl's  birth  she  was  reputed  to  be 
the  daughter  of  another  man,  and  that  her  mother,  subsequent  to  her  husband's 
death,  had  acknowledged  that  she  was  not  legitimate.  From  these  and  other  facts 
held  that  the  daughter  was  illegitimate. 

[32]  William  Ebenezer  Smith,  only  brother  and  heir-at-law  of  the  deceased  Henry 
Smith,  photographic  artist,  Edinburgh,  raised  this  action,  concluding  for  declarator  that 
Mr&  Janet  Wilkie  or  Smith,  the  wife  of  the  said  Henry  Smith,  who  had  predeceased 
her  husband,  was  an  illegitimate  child,  and  that  a  conveyance  made  by  the  said  Henry 
Smith  in  his  settlement  in  favour  of  his  wife  and  her  heirs  had  lapsed  in  consequence 
of  her  predecease  without  issue. 

The  action  was  directed  against  the  persons  who  would  have  been  Mrs.  Smith's  heirs 
and  next-of-kin  if  she  was  legitimate,  and  against  the  Crown. 

Defences  were  lodged  for  Mrs,  Joan  Wilkie  or  Park,  a  sister  of  the  alleged  father  of 
Mis.  Smith. 

The  Crown  did  not  appear  in  the  action. 

A  proof  was  led  by  the  pursuers.  The  following  facts  were  proved : — Janet  Wilkie 
▼as  bom  out  of  wedlock  in  February  1821.  Her  mother,  Helen  Gait,  then  an 
munarried  woman,  was  married  in  1824  to  Robert  Wilkie.  Shortly  after  the  marriage 
her  daughter  Janet  went  to  live  with  her  and  her  husband,  Wilkie,  and  she  was 
generally  received  as  their  daughter,  and  bore  his  name.  Mr.  and  Mrs.  Wilkie  had  no 
children.  Wilkie  died  about  1840.  Janet  married  Mr.  Smith,  and  died  without  issue 
on  2d  February  1868.  Her  husband,  Smith,  died  8th  February  1868,  leaving  his 
property  to  his  wife,  and  her  heirs  and  assignees  whomsoever.  He  believed  that  his 
wife  was  Mr.  and  Mrs.  Wilkie's  legitimate  daughter. 

There  was  some  evidence  that  at  the  time  of  her  birth  it  was  understood  that  her 
father  was  a  man  called  Anderson,  and  it  was  proved  that  her  mother  had  repeatedly 
acknowledged  to  intimate  friends  that  her  daughter  was  illegitimate,  and  that  Mrs. 
Smith  believed  herself  to  be  so,  though  she  desired  this  to  be  kept  secret  from  her 
husband.     It  did  not  appear  that  Wilkie  had  ever  said  she  was  illegitimate. 

There  was  some  evidence  to  shew  that  in  1821,  at  the  date  of  Janet  Wilkie's  birth, 
Wilkie  was  a  married  man,  and  that  his  first  wife  did  not  die  until  August  of  that 
fear. 

In  the  course  of  the  proof  one  of  the  witnesses  had  deponed  that  Mrs.  Wilkie  had 
said  that  Wilkie  had  written  Janet's  name  in  a  family  Bible  as  his  daughter,  but  the 
Bihle  was  not  produced. 

The  defenders  led  no  proof,  and  rested  on  the  status  of  legitimacy  enjoyed  by  Mrs. 
Smith  during  her  life. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  as  matter  of  fact  that 
the  deceased  Mrs.  Janet  Wilkie  or  Smith,  whose  legitimacy  is  in  question,  was  during 
her  life  generally  reputed  to  be,  and  possessed,  the  status  of  a  lawful  daughter  of 
Rohert  Wilkie,  and  his  wife  Nelly  or  Helen  Gait  or  Wilkie :  Finds,  farther,  that  the 
pursuer  has  failed  to  prove  that  the  said  Mrs.  Janet  Wilkie  or  Smith  was  not  the 
lawful  daughter  of  the  said  Bobert  Wilkie  and  Nelly  or  Helen  Gait  or  Wilkie :  Finds, 
theiefore,  that  the  defenders  are  entitled  to  absolvitor  from  the  first  alternative  con- 
dnsion  of  the  summons,  which  proceeds  on  the  assumption  or  footing  that  the  said 
Mra.  Janet  Wilkie  or  Smith  was  a  bastard :  Assoilzies  them  accordingly,  and  decerns."* 

*  "  NoTB.— That  Mrs.  Janet  Wilkie  or  Smith  was,  down  to  her  death,  reputed  to 
he,  and  possessed,  the  status  of  a  lawful  daughter  of  Nelly  or  Helen  Gait  and  Bobert 
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[33]  ^^  pursuers  reclaimed,  and  lodged  a  note  of  res  noviier  veniens  ad  notttiamf 
which  they  asked  to  be  allowed  to  prove. 

Counsel  were  heard  on  the  proof  already  led. 

Lord  Justicb-Clbrk. — Being  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
is  not  well  founded,  I  do  not  think  it  necessary  to  deal  with  the  motion  to  admit  a  con- 
descendence of  res  novifery  although  I  desire  to  indicate  no  opinion  adverse  to  the 
competency  of  doing  so. 

There  is  an  undoubted  presumption  in  favour  of  legitimacy.  There  is  also  a 
presumption  in  favour  of  a  status  enjoyed  by  common  reputatiou.  The  onus  of  proof 
lies  on  the  party  impugning.  Belying  on  this  presumption  and  onus,  the  defenders 
have  led  no  proof,  and  have  stood  on  the  general  presumption,  and  on  the  reputed 
status  of  legitimacy  enjoyed  by  the  late  Janet  Wilkie,  Mrs.  Smith,  during  her  life. 

I  think  that  the  pursuer  has  overturned  these  presumptions. 

It  is  quite  clear  that  Janet  Wilkie  was  bom  out  of  wedlock.  That  is  admitted  by 
the  defenders,  and  the  admission  of  that  fact  has  a  most  material  bear-[34]''Uig  on  the 
application  of  the  general  presumption  in  favour  of  legitimacy,  for  in  that  case  her 
legitimacy  depends  upon  her  legitimation  by  the  subsequent  marriage  of  her  parents. 
Kow,  the  presumption  of  legitimacy  does  not  extend  to  a  presumption  of  paternity. 
That  is  well  illustrated  by  the  case  of  Innes  (2  Sh.  and  M'L.  417),  where,  in  a  question 

Wilkie,  is,  the  Lord  Ordinary  thinks,  clear  from  the  proof.  And  if  this  be  so,  the  onu§ 
jirobandi  is  on  the  pursuer  to  establish  that  she  was  a  bastard.  The  authorities  bearing 
on  this  point  are  referred  to  by  Mr.  Fraser  (Domestic  [33]  Relations,  vol.  ii.  p.  8),  and 
they  shew  that  the  onus,  which  must  be  held  to  lie  upon  the  pursuer,  cannot  be  satisfied 
except  on  very  satisfactory  and  conclusive  grounds.  In  the  case  of  Walker  t;.  Walker, 
23d  January  1857,  19  D.  290,  the  legitimacy  of  a  person  was  held  to  be  established, 
although  his  mother  was  only  married  to  his  father  after  his  birth,  and  although  the 
mother,  after  her  husband's  death,  had  emitted  a  declaration  of  his  illegitimacy. 

'*  In  the  present  case  the  evidence  adduced  by  the  pursuer  is  entirely  of  a  hearsay 
character,  and  not,  in  any  view  the  Lord  Ordinary  can  take  of  it,  of  a  very  reliable 
nature.  It  is  true  that  some  of  the  witnesses  speak  to  having  been  told  by  Mrs.  Smith's 
mother  that  she  was  illegitimate,  while  others  speak  to  having  been  told  so  by  Mrs. 
Smith  herself.  But  nearly  all  of  them  concur  in  stating  that  such  communications  were 
made  to  them,  not  for  the  purpose  of  disturbing  the  status  and  reputation  which  Mrs. 
Smith  possessed  of  being  the  lawful  daughter  of  Robert  Wilkie,  but,  on  the  contrary,  for 
the  purpose,  as  they  say,  somewhat  oddly  and  inconsistently,  of  preventing  any  such 
result.  The  precise  words  used  by  Mrs.  Smith  and  her  mother  in  the  communications 
referred  to  are  not  given,  and  it  is  not  improbable,  the  Lord  Ordinary  thinks,  that,  in  so 
far  as  they  may  be  foimded  on  truth  at  all,  they  arose  out  of  and  had  reference  to  the 
circumstance  in  support  of  which  there  is  a  good  deal  of  evidence,  that  Mrs.  Smith, 
although  the  child  of  Nelly  or  Helen  Gralt  and  Robert  Wilkie,  may  have  been  bom 
before  the  marriage  of  these  persons.  Some  of  the  witnesses,  no  doubt,  say  not  only 
that  Mrs.  Wilkie  mentioned  to  them  that  Robert  Wilkie  was  not  the  father  of  Mrs. 
Smith,  but  that  her  father  was  John  Anderson,  a  marble-cutter.  On  the  other  hand, 
however,  other  of  the  witnesses  state  that  they  never  heard  the  name  of  the  father 
mentioned ;  while  one  of  them  says  that  she  heard  he  was  a  person  of  the  name  of 
Wilson. 

''  The  Lord  Ordinary  can  give  no  efifect  to  the  attempt  of  the  pursuer  to  shew  that 
Robert  Wilkie  was  a  married  man  at  the  time  Mrs.  Smith  weis  born,  there  being  nothing 
like  sufficient  or  reliable  evidence  to  that  effect.  The  Robert  Wilkie  referred  to  in  the 
certificate  of  the  burial  of  Isabella  White,  No.  13  of  process,  has  not  been  proved  to  be 
the  Robert  Wilkie  who  married  Helen  Gait. 

"  On  a  consideration  of  the  whole  proof,  and  keeping  in  view,  1st,  that  Mrs.  Smith, 
if  she  was  not  bom  in  wedlock,  lived  with  her  mother  and  Robert  Wilkie  from  her 
infancy  till  her  own  marriage ;  2d,  that  during  all  that  time  she  went  by  the  name  of 
Janet  Wilkie,  and  was  never  known  to  have  had  any  other  name  j  3d,  that  she  was 
always  treated  and  talked  of  by  Robert  Wilkie  as  his  child ;  and,  4th,  that  she  was 
entered  in  his  family  Bible  as  such, — the  Lord  Ordinary  cannot  arrive  at  any  other 
conclusion  than  that  the  pursuer  has  failed  to  establish  that  Mrs.  Janet  Wilkie  or  Smith 
was  a  bastard ;  and  he  has  accordingly  assoilzied  the  defenders  from  the  conclusions  of 
the  summons  which  have  that  for  their  object." 
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«d  to  the  patetrnity  ci  a  ehikl  born  befoi'e  the  marriage  of  the  alleged  father  with  the 
mother,  it  was  held  that  there  is  no  presumption  that  he  was  the  father,  but  that  tb^ 
fact  of  paternity  must  be  proved.  Neither,  I  think,  does  the  presumption  raised  b^ 
repute  avail  in  this  case. 

The  reputation  that  Janet  Wilkie  was  Wilkie's  daughter,  and  was  recognised  hj 
idm  and  his  friends  as  his,  would  have  been  important ;  but  though  there  is  evidence 
tiut  she  lived  in  his  house  and  passed  by  his  name  it  is  clear  that  the  reputation  was 
at  the  least  a  divided  reputation.  It  was  not  shared  by  those  who  were  best  acquainted 
with  the  family,  and  who  knew  of  the  early  scandal. 

Helen  Galt^  her  mother,  is  proved  to  have  repeatedly  said  that  her  child  was  not 
FiUde's  child.  The  evidence  of  the  belief  of  Helen  Gait's  friends  and  relations  at  the 
time  when  the  diild  was  born  is  to  the  same  effect,  and  I  see  no  reason  to  doubt  their 
teBtimony.  I  think  the  weight  of  evidence  is  to  the  effect  that  the  child  was  not 
Filkie'a. 

There  is  another  matter  which,  though  it  is  not  necessary  as  a  ground  of  judgment, 
i»  still  corroborative  of  the  opinion  I  have  already  expressed.  Wilkie,  at  the  date  of 
MiR.  Smith's  birth,  seems  to  have  been  a  married  map,  and  the  presumption  of  law  is^ 
tkt  he  was  not  her  father.  I  think  it  reasonably  proved  that  he  was  married  at  thai^ 
date.  I  do  not  say  that  the  certificate  of  Isobel  White's  burial  would  have  been 
sufficient  by  itself  had  the  question  related  to  the  validity  of  the  marriage ;  but  I  think 
there  is  enough  of  evidence.  The  certificate  is  supported  by  the  evidence  of  at  least 
eod  witness  who  knew  the  first  wife's  name,  and  heard  of  her  death ;  and  there  is 
nothing  to  the  contrary.  On  the  whole,  I  am  of  opinion  that  the  Lord  Ordinary's 
interlocutor  should  be  recalled,  and  decree  of  declarator  of  Mrs.  Smith's  illegitimacy 
pronounced. 

Lords  Cowan  and  Nkavis  concurred. 

Lord  Benholme  was  absent. 

This  interlocutor  was  pronounced : — "  Alter  the  interlocutor  of  the  Lord  Ordinary : 
Find  it  unneeessary  to  pronounce  any  judgment  on  the  note  of  res  noviter  veniena  O/i 
miiiiam  presented  by  the  pursuer:  Find  it  established  by  the  proof  that  the  late 
Janet  Wilkie  or  Smith  was  illegitimate^  and  decern  and  declare  in  terms  of  the  first 
alternative  conclusion  of  the  summons :  Find  the  pursuer  entitled  to  expenses,  and 
remit,"  &C. 

John  Keegan,  S.S.C. — M.  Lawson,  S.S.C. — Agents. 


No.  22.  VIIL  Macpherson,  34.    21  Oct.  1669.     let  Div.— -Lord  Mure,  C. 

Hugh  AiAjkS  and  Mrs.  Mary  Adamson  or  Allan,  Pursuers. — Fraser — 

/.  APLaren, 
(jiORGE  Kerr  and  Another,  Defenders. — Lord-Adv.  Ymtng — E,  /.  Moncreiff, 

Marriage-Oontract — Postnuptial  Deed — Trust — Revocation — Jvs  qucesitum — Vesting-^ 
NchUe  Oficium, — A  husband  and  wife  by  postnuptial  deed  assigned  to  trustees  a  fund, 
to  be  held  for  behoof  of  the  wife  and  the  children  of  the  marriage,  it  being  provided 
that  on  the  death  of  the  survivor  of  the  spouses  it  "  shall  pertain  to  the  child,  or  fall  to 
be  equally  divided  amongst  the  children  of  the  marriage,  the  issue  of  such  as  may  pre- 
decease us,  or  either  of  us,  being  entitled  to  the  share  that  would  have  fallen  to  their 
parent)  if  alive."  Some  years  after,  when  the  wife  was  forty-nine  years  of  age,  and  the 
only  child  of  the  marriage,  a  daughter,  w§s  of  full  age,  the  husband  and  wife,  with 
oonaeBt  of  their  daughter,  brought  an  action  to  have  it  found  that  they  were  entitled 
to  revoke  the  tru8t-[35]-assignation.  They  offered  caution  to  make  good  the  fund  if 
other  children  should  be  bom  of  the  marriage.  Held  (1)  that  by  the  trust-deed  a  right 
had  been  secured  to  the  child  or  children,  or  their  issue,  who  should  be  alive  at  the 
death  of  the  surviving  parent,  and  that  the  parents  were  not  entitled,  either  with  or 
without  consent  of  the  only  existing  child,  to  revoke  the  deed ;  and  (2)  that  as  the 
object  of  the  inroposed  revocation  was  to  defeat  the  beneficial  effect  contemplated  by  the 
tragt<leed,  and  a  question  was  involved  as  to  the  right  of  issue  of  the  existing,  or  of 
any  other  child  of  the  marri^e,  t^e  Court  was  not  justified,  in  the  exercise  of  its 
discretion,  in  permitting  the  deed  to  be  revoked  on  caution. 
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In  1653  Mrs.  Mary  Adamson  or  Allan,  and  her  husband  Hugh  Allan,  executed  a 
deed  of  assignation,  whereby,  on  the  narrative,  inter  aliay  that  Hugh  Allan  was 
desirous  of  providing  for  his  wife  and  child  or  children  from  certain  funds  falling  to 
them  from  the  estate  of  the  deceased  George  Simmers,  grandfather  of  Mrs.  Allan,  the 
granters  conveyed  to  the  defenders,  as  trustees,  their  whole  share  and  interest  in 
Simmers's  estate. 

The  purposes  of  the  trust  were  substantially  (1  and  2)  that  the  trustees  should  hold 
the  funds  for  behoof  of  Mrs.  Allan  and  the  child  or  children  of  the  marriage,  paying  the 
income  to  Mrs.  Allan,  and  after  her  death  to  her  husband,  if  surviving,  with  power  to 
the  trustees  to  make  certain  advances  to  the  spouses,  the  interest  of  Hugh  Allan  being 
strictly  alimentary,  and  not  assignable  by  him,  nor  affectable  by  his  debts  or  deeds. 
The  deed  then  provided, — **  Third,  On  the  death  of  the  survivor  of  us,  the  said  Mary 
Adamson  or  Allan  and  Hugh  Allan,  the  said  principal  sum,  or  the  reversion  thereof, 
shall  pertain  to  the  child,  or  fall  to  and  be  divided  equally  amongst  the  children  of  our 
marriage,  the  issue  of  such  of  them  as  may  predecease  us,  or  either  of  us,  being  entitled 
to  the  share  that  would  have  fallen  to  their  parent,  if  alive.  Fourth,  In  the  event  of 
the  death  of  either  of  us,  and  of  our  said  child  or  children,  and  their  said  issue  pre- 
deceasing the  survivor  of  us,  then  the  said  principal  sum,  or  the  reversion  thereof,  shall 
^rtain  and  belong  to  the  survivor  of  us  absolutely  in  fee :  Declaring  that  the  term  of 
payment  to  our  said  child  or  children  shall  be  their  respective  majorities." 

The  defenders  accepted  and  acted  under  the  trust. 

In  1868  Mr.  and  Mrs.  Allan  (the  latter  being  then  forty>nine  years  of  age),  with 
consent  of  their  only  child,  Mary  Simmers  Allan,  then  of  full  age,  executed  a  deed 
revoking  the  trust-assignation  of  1853  ;  but  this  deed  of  revocation  was  not  recognised 
by  the  defenders,  who  refused  to  denude  themselves  of  the  trust-estate. 

The  pursuers  then  raised  this  action,  concluding  for  declarator  that  they,  with 
consent  of  the  only  child  of  the  marriage,  were  entitled  to  revoke  the  trust-assig^tion 
of  1853. 

The  pursuers  pleaded; — (1)  The  pursuers  and  their  daughter  being  in  possession  of 
tlie  sole  jtis  crediii  and  beneficial  interest  in  the  trust-«state  constituted  by  the  assig- 
nation in  favour  of  the  defenders,  they  are  entitled,  with  consent  of  their  daughter,  to 
revoke  the  same. 

The  trustees,  in  their  defences,  maintained  that,  on  the  one  hand,  it  was  not  certain 
that  the  pursuers  might  not  have  more  children,  and,  on  the  other  hand,  that,  even  in 
the  event  of  their  having  no  more,  the  succession  under  the  deed  might  open,  not  to 
their  daughter,  consenter  to  the  action,  but  to  her  children,  in  the  event  of  her  having 
any,  and  herself  dying  before  the  pursuers. 

The  defenders  pleaded; — The  present  action  should  be  dismissed,  with  expenses, 
because  (1)  The  assignation  sought  to  be  revoked  is  not  md  naturd  revocable,  and  does 
not  contain  any  reserved  power  of  revocation  ;  (2)  It  is  a  delivered  deed ;  and  (3)  The 
pursuers  and  their  daughter  are  not,  or  may  not  be,  the  only  parties  having  a  jus 
quceaitum  under  it. 

[36]  On  3d  June  1869  the  Lord  Ordinary  pronounced  this  interlocutor: — "Finds 
tha^  by  the  assignation  in  trust  executed  by  the  pursuers  in  1853,  a  jtia  crediti  in  the 
fee  of  the  trust-estate  in  question  was  created  in  favour  of  the  child  or  children  of  the 
marriage  alive  at  the  death  of  the  survivor  of  the  pursuer,  Mrs.  Allan  and  her  husband, 
and  of  the  issue  of  such  of  the  children  as  might  predecease  the  pursuers,  but  finds  that 
no  right  to  a  share  in  the  trust-fund  vested  in  any  of  the  children  during  the  lifetime 
of  their  parents  :  Finds,  in  these  circumstances,  that  the  pursuers,  the  granters  of  the 
assignation,  were  not  entitled,  even  with  the  consent  of  the  other  pursuer,  to  revoke 
the  trust-deed  in  question,  in  so  far  as  regards  the  interests  thereby  created  in  favour 
of  the  children  of  the  marriage  and  their  issue  :  Therefore  assoilzies  the  defenders  from 
the  conclusions  of  the  action :  Finds  them  entitled  to  expenses,"  &c.* 

*  "  Note. — ^The  trust-assignation,  to  which  the  present  action  relates,  contains  no 
reserved  power  of  revocation ;  and  its  provisions  in  several  other  respects  appear  to  be 
framed  in  substantially  the  same  terms  as  those  in  the  deed  founded  on  in  the  case  of 
Smitten,  Dec.  12,  1839,  relied  on  by  the  defenders.  If,  therefore,  the  child  of  the 
martiage  in  this  case  had  stood  in  the  position  of  opposing  the  claim  of  her  parents  to 
revoke  the  assignation,  the  decision  in  the  case  of  Smitten  would  have  been  an  authority 
directly  adverse  to  the  power  of  the  parents  to  do  so.     But  the  only  child  at  present 
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[37]  ^e  pursuers  reclaimed,*  and  offered  caution  to  make  good  the  fund  in  the 
erent  of  other  children  being  bom  of  the  marriage. 
At  advising, — 
Lord  President. — When  this  case  was  before  the  Lord  Ordinary  it  apparently  was 

existing  of  the  marriage  is  here  a  consenting  party  to  the  deed  of  revocation.  So  that 
this  case  must,  it  is  thought,  be  disposed  of  with  reference  to  the  rules  which  have  been 
applied  in  another  class  of  cases,  viz«  Boberton,  November  24,  1846,  and  others  in 
▼hich  questions  have  been  raised  as  to  the  right,  of  parties  on  whom  trust-funds  had 
been  settled  in  liferent  and  fee  to  call  upon  trustees  to  denude  before  the  term  of 
payment  fixed  by  the  deed,  upon  the  lif erenter  executing  a  renunciation  of  the  liferent. 

''The  leading  authority  on  such  questions  appears  to  be  that  of  Pretty  and 
Newbigging,  March  2,  1854,  in  which  it  was  held  by  a  majority  of  the  whole  Court 
that  the  only  surviving  son  of  a  marriage  was  entitled  to  have  the  trust-funds  secured 
in  a  marriage-contract  made  over  to  him  during  his  mother's  life,  upon  her  renouncing 
her  annuity,  and  concurring  with  him  in  granting  a  discharge  to  the  trustees.  That 
decision,  however,  was  not  arrived  at  without  much  difference  of  opinion  on  the  bench ; 
and  the  ground  upon  which  alone  the  majority  of  the  Court  seem  to  have  come  to  a 
conclusion  favourable  to  the  pursuers  was,  that  the  fee  of  the  fund  had  vested  in  the 
son  during  his  mother's  life,  and  that  upon  all  claim  at  her  instance  being  discharged, 
the  9ole  jus  exigendi  was  in  the  son  to  demand  payment  of  the  fund.  Had  the  majority, 
on  the  other  hand,  been  of  opinion  that  the  fee  had  not  vested,  the  decision  would,  it 
is  thought,  as  explained  by  the  Lord  Justice-Clerk,  have  been  against  the  right  of  the 
son,  even  with  concurrence  of  the  mother,  to  call  upon  the  trustees  to  denude. 

"  The  solution  of  the  question  raised  in  the  present  case,  therefore,  must,  in  the 
opinion  of  the  Lord  Ordinary,  in  like  manner  depend  upon  whether  any  right  of  fee 
can  be  held  to  have  at  present  vested  in  the  child  of  the  marriage ;  and  after  repeated 
consideration  of  the  authorities,  the  Lord  Ordinary  has  been  unable  to  come  to  the 
conclusion  that  there  has. 

"The  clause  on  which  this  question  mainly  depends  is  as  follows : — 'On  the  death 
of  the  survivor  of  us,  the  said  Mary  Adamson  or  Allan  and  Hugh  Allan,  the  said 
principal  sum,  or  the  reversion  thereof,  shall  pertain  to  the  child,  or  fall  to  and  be 
divided  equally  among  the  children  of  our  marriage,  the  issue  of  such  of  them  as  may 
predecease  us,  or  either  of  us,  being  entitled  to  the  share  that  would  have  fallen  to  their 
parent,  if  alive.' 

"  Now,  reading  this  clause  in  connection  with  the  other  provisions,  and  with  the 
general  object  of  the  trust-deed,  most  of  the  elements  will  be  here  found,  which,  in 
recent  cases,  have  been  held  to  be  of  importance,  as  showing  that  ye8tr\2J}-ing  was  to  be 
suspended  till  the  arrival  of  the  period  of  distribution.  (1)  There  is  a  fund  made  over 
to  trustees,  with  directions  to  hold  it  for  certain  specified  purposes.  The  fund  is  thus 
Tested  in  trustees,  though  ad  interim  and  in  trust;  (2)  they  are  to  hold  it  till  a 
particular  event,  after  which  it  is  appointed  to  be  made  over  to  the  beneficiaries; 
(3)  there  is  no  gift  of  the  fee  to  the  beneficiaries  separate  from  the  appointment  to  miake. 
it  over  to  them  on  a  future  event,  viz.  'the  death  of  the  survivor 'of  the  liferenters, 
which  is  the  period  of  payment ;  and  (4)  on  that  event  it  is  to  be  made  over  to,  or  dis- 
tnbated  among,  a  certain  class  of  beneficiaries,  viz.  the  child  or  children  of  the  marriage, 
*  the  issue  of  such  of  them  as  may  predecease  being  entitled  to  the  share  that  would 
have  fallen  to  their  parent,  if  alive.'  These  elements,  when  found  together,  have 
generally  been  considered  sufficient  to  lead  to  the  inference,  that  vesting  was  not  to 
take  place  till  the  period  of  payment  arrived — ^Proven,  January  14,  1840;  Johnston, 
June  9,  1840;  Newton,  January  27,  1849;  Boyle,  May  14,  1858.  Having  regard  to. 
these  decisions,  the  Lord  Ordinary  has  come  to  the  conclusion  that  the  concurring 
parsner  has  not  yet  acquired  any  vested  right  to  the  fee  of  the  trust-estate,  and  that 
the  other  pursuers  are  not  entitled,  even  with  her  consent,  to  revoke  the  assignation, 
or  compel  the  defenders  now  to  denude  themselves  of  the  trust." 

*  Ccues  commented  on:  —  Scheniman  v.  Wilson,  June  25,  1828,  6  S.  1019; 
Majendie  v.  Carruthers,  Dec.  16,  1819,  F.  C,  and  July  6,  1820,  6  Paton,  597 ; 
Beattie's  Trustees  v.  Cooper's  Trustees,  Feb.  14,  1862,  24  D.  519 ;  Craigie  v.  Gordon, 
June  17, 1837,  15  S.  1157  ;  Thornhill  t?.  Macpherson,  Jan.  20,  1841,  3  D.  394  (Op.  of 
Lord  Jeffrey) ;  Smitten  v.  Tod,  Dec.  12,  1839,  2  D.  225 ;  Pretty  v,  Newbigging,  March 
2, 1854, 16  D.  667. 
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ttot  in  the  same  poeition  as  now ;  at  least  his  Lordship  does  not  say  that  any  offer  of 
caution  was  made  by  the  pursuers.  That  offer  intioduces  a  new  elem^t  for  otxr 
consideration. 

The  deed  in  question  is  a  postnuptial  contract,  which  we  have  been  told  is  the  same 
as  a  mutual  disposition  and  settlement  with  a  clause  of  revocation.   I  attach  no  weight  to 
that  argumeniL     We  all  know  well  what  a  postnuptial  contract  is.     In  this  case  it  takes 
the  form  of  an  assignation  by  the  husband  and  wife  to  certain  gentlemen  as  trustees. 
The  deed  is  delivered  to  them ;  they  enter  into  possession  of  the  subject,  and  administer 
it  for  years,  paying  the  income  to  the  husband  and  wife  in  terms  of  the  directions  in 
the  trust-deed.     What  is  proposed  now  is  to  give  effect  to  a  deed  of  revocation  which 
the  husband  and  wile  have  executed  with  concurrence  of  the  only  existing  child  of  the 
marriage.     Now,  the  purposes  of  this  trust,  in  addition  to  that  of  provhlmg  a  liferent 
to  the  husband  and  wife,  are,  that  **  on  the  death  of  the  survivor  of  us,  the  said  Mary 
Adamson  or  Allan  and  Hugh  Allan,  the  said  principal  sum,  or  the  reversion  thereof, 
shall  pertain  to  the  child,  or  fall  to  and  be  divided  equally  amongst  the  children  of  ova 
marriage,  the  issue  of  such  of  them  as  may  predecease  us,  or  either  of  us,  being  entitled 
lo  the  share  that  would  have  fallen  to  their  parent,  if  alive.     Fourth,  In  the  event  of 
the  death  of  either  of  us,  and  of  our  said  child  or  children,  and  their  said  issue  pre- 
deceasing the  survivor  of  us,  then  the  said  {^ncipal  sum,  or  the  reversion  thereof,  shaU 
pertain  and  belong  to  the  survivor  of  us  absolutely  in  fee  :  Declaring  that  the  term  of 
payment  to  our  said  child  or  children  shall  be  their  respective  majorities."    Now,  the 
clauses  I  have  read  da  not  appear  to  me  to  be  difficult  of  construction.     Their  legal 
effect  in  this  question  is  another  matter,  but  their  construction  is  not  doubtful.     The 
intention  is  that  there  shall  be  no  division  of  the  fee  until  the  death  of  the  longest  liver 
of  the  spouses,  and  the  fund  is  to  belong  to  the  child  of  the  marriage,  if  there  be  then 
enly  one,  or  shall  be  divided  equally,  among  the  children  if  [38]  there  be  more  than 
one,  with  this  additional  condition  that  if  any  child  shall  have  predeceased  the  period 
^f  payment,  leaving  issue,  the  issue  are  to  take  in  place  of  the  parent     Now,  the 
marriage  is  still  subsisting,  and  there  is  at  present  one  child.     It  is  said  that  the  wife  is 
forty-nine  years  of  age,  and  that  it  is  very  unlikely  that  she  will  have  any  more  children. 
At  the  same  time  there  is  a  possibility  of  her  having  more.     But  further,  the  question 
is  raised,  and  in  my  apprehension  a  very  serious  and  important  question,  whether  there 
is  secured  under  the  provisions  of  this  deed  to  the  issue  of  predeceasing  children,  and 
therefore  to  the  issue  of  the  existing  child  if  she  predecease  either  of  her  parents  leaving 
issue,  the  same  kind  of  interest  as  is  secured  to  the  children  of  the  marriage  themselves. 
These  considerations  arise  on  the  face  of  the  deed,  and  in  order  to  avoid  them  we  are 
told,  in  the  first  place,  that  the  parties  are  willing  to  find  caution  that  if  any  additional 
children  shall  be  bom  of  the  marriage  their  rights  shall  be  made  good  to  them  under 
this  trust-deed  to  the  same  effect  as  if  it  had  been  left  undisturbed.     And  it  is  argued 
that  as  to  the  issue  of  predeceasing  children,  they  are  not  to  be  considered,  but  that  the 
single  existing  child  is  entitled  to  discharge  the  whole  rights  created  by  this  deed  in 
favour  of  the  children  of  the  marriage  and  their  issue,  assuming  that  the  difficulty  as  to 
additional  children  of  this  marriage  being  yet  bom  is  got  over.     The  first  thing  to 
consider  is,  whether  we  should  give  effect  to  the  offer  of  caution,  for  I  apprehend  that, 
if  we  do  not  give  effect  to  it,  the  first  difficulty  is  conclusive,  viz.  that  there  may  be 
more  children  of  this  marriage.     But  it  is  said  that  the  parties  are  entitled  to  come  and 
ask  that  the  funds  should  be  handed  over  to  them  on  caution.     I  can  only  say  that 
that  is  a  new  proposition  in  a  case  of  this  kind.     This  is  necessarily  an  appeal  to  the 
discretion  of  the  Court.     Now,  what  is  it  that  the  parties  want  here  ?    Do  they  want 
to  give  effect  to  this  deed,  making  provision  for  securing  certain  contingent  interests  f 
No,  their  object  is  to  set  asid"e  and  destroy  the  deed.     The  purpose  of  the  deed  was  to 
SiBcure  the  widow  and  children  of  Allan  against  the  possibility  of  his  insolvency ;  but 
we  are  told  that  his  affairs  are  at  present  such  that  he  wants  to  make  use  of  the  capital 
ol  the  provision.     That  is  simply  to  destroy  the  beneficial  effects  of  the  deed,  and 
enable  the  husband  and  father  to  spend  or  dispose  of  the  capital  set  aside  to  secure  a 
prevision  for  his  wife  and  family.     Was  it  ever  heard  of  that  the  Court  should  aid  a 
party  in  such  a  case  ?     Certainly  not     In  the  cases  cited,  where  the  funds  were  allowed 
to  be  distributed  on  caution,  there  was  some  slight  obstruction  in  the  way  of  giving 
effeet  to  the  intention  of  the  testator,  from  the  possibility  of  other  parties  coming  to 
claim  on  the  divisible  fund,  and  (as  in  the  case  of  Scheniman)  all  the  sympathies  of  the 
Court  were,  very  properly,  with  the  parties  making  the  application.     But  there  is  no 
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kind  of  reeemblance  between  that  case  and  the  present.  On  the  contrai*y,  the  present 
case  appears  to  me  to  be  wanting  in  all  those  circumstances  which  induced  the  Court  to 
interfere  in  the  former  cases.  Therefore  I  think  we  should  act  erroneously  if ,  as  a 
Court  of  equity,  we  allowed  effect  to  be  given  to  this  deed  of  revocation.  And  I  must 
say  that  I  am  not  by  any  means  unmoved  by  the  consideration  that,  as  regards  the 
grandchildren,  there  is  involved  a  question  of  law  of  very  considerable  difficulty.  It  is 
a  question  of  great  importance,  but  it  may  never  arise.  We  have  this  plafh  ground  of 
judgment  that  there  is  another  right  secured  by  the  deed,  that  is,  the  right  of  possible 
children  of  an  undissolved  marriage,  which,  even  according  to  the  argument  of  the 
zeclaimer,  could  only  be  got  the  better  of  by  caution.  Therefore  I  am  for  refusing  to 
entertain  the  proposal  of  caution,  the  result  being  to  dismiss  the  action. 

Lord  Dkas. — Mr.  Fraser  contends  that  this  deed  of  1853,  though  it  constituted  a 
trust  for  behoof  of  the  children  of  the  marriage  and  their  issue,  and  was  delivered  and. 
acted  on  by  the  trustees,  is  to  be  held  as  having  remained  in  the  possession  of  the 
grantors,  so  that  they  might  have  burned  or  destroyed  it  if  they  had  pleased  to  do 
sa  I  am  very  clearly  of  opinion  that  if  they  had  done  so  they  would  have  committed 
a  criminal  offence.  It  was  further  contended  that  the  father  and  mother  jointly  had 
power  to  have  revoked  this  deed.  I  think  that  is  an  equally  untenable  proposition. 
I  agree  with  your  Lordship  [39]  ^^&t  this  deed  was  substantially  of  the  nature  of  a 
postnuptial  marriageKX)ntract ;  but  whether  it  was  so  or  not,  it  was  equally  a  delivered 
and  irrevocable  deed. 

It  was  alternatively  contended  that  the  father  and  mother  might  at  all  events  revoke 
the  deed  with  consent  of  the  child.  If  it  were  quite  certain  in  fact  and  in  law  that 
this  was  the  only  child  that  could  ever  exist  of  the  marriage,  there  would 'arise  a  very 
important  question  as  to  what  that  child  could  do  in  the  way  of  discharging  the  parents 
of  their  obligation.  That  question  is  not  here,  and  I  will  only  say  that,  if  it  had  arisen, 
it  would  have  required  great  consideration.  I  see  that  in  the  case  of  Pretty  v.  New- 
^igg^gi  while  I  was  of  opinion  that  the  question  there  was  a  question  of  vesting,  and 
not  such  a  question  as  occurred  in  the  case  of  Carru there,  I  put  a  ease  very  much  like 
what  this  would  have  been  had  the  possibility  been  expluded  c^  there  being  another 
ehild  of  the  marriage,  as  a  case  that  had  not  in  terminie  been  decided,  and  as  to  which 
1  reserved  my  opinion.  But  the  state  of  facts  here  does  not  admit  of  that  undecided 
question  arising,  unless  we  make  way  for  it  by  accepting  caution  against  the  event  of 
another  child  being  born.  I  am  humbly  of  opinion  thaf,  in  the  exercise  of  a  sound 
discretion,  we  ought  not  to  take  that  course,  and  so  raise  hypothetically  a  question  of 
difficulty  and  importance,  especially  where  the  object  is,  as  your  Lordship  has  pointed 
out,  not  to  carry  into  effect,  but  to  defeat  the  deed  deliberately  executed  and  delivered 
by  the  very  parties  who  are  now  desirous  to  get  rid  of  it. 

Lord  Kinloch. — If  it  were  clear  that  the  parents  could  at  pleasure  recall  this  trust 
there  would  be  only  one  course  to  follow.  So  also  it  might  be  if  it  were  clear  that  no 
one  had  a  legal  interest  in  the  trust  except  the  existing  child.  I  cannot,  however,  come 
to  either  one  or  other  of  these  conclusions.  It  is  plain  that  any  child  hereafter 
bom  of  this  marriage  would  have  an  interest  in  this  fund,  and  therefore  it  is 
that  we  are  asked  to  accept  caution  for  the  interest  of  such  possible  offspring.  In  other 
words,  we  are  asked,  on  the  footing  of  such  caution,  to  give  judgment  now  on  a  point 
not  yet  raised  by  the  facts,  and  against  parties  not  yet  before  us.  This  is  an  appeal  to 
the  discretion  of  the  Court,  and  the  question  is,  whether  the  Court,  in  the  exercise  of 
such  discretion,  should  by  anticipation,  and  in  the  absence  of  parties  concerned,  give 
judgment  on  the  question  raised.  I  agree  with  your  Lordships  in  thinking  that  the 
present  is  not  a  case  for  doing  so.  There  is  the  more  reason  for  refusing  to  take  this 
course,  that,  independently  of  the  possible  interest  now  alluded  to,  a  very  serious 
question  may  arise  regarding  the  rights  of  the  issue  of  the  existing  child,  if  such  should 
^erge.  I  have  not  matured  my  opinion  on  that  question,  but  I  have  a  strong  impres- 
sion that  a  claim  might  be  set  forth  for  such  issue,  to  which  it  would  be  difficult  to 
deny  effect.  On  the  whole,  I  am  clearly  of  opinion  that  the  discretion  of  the  Court 
should  not  be  exercised  to  the  effect  asked. 

Lord  Ardmillan  was  absent. 

The  following  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  dismiss  the  action,  and  decern  :  Find  the  defenders  entitled 
to  expenses ;  allow  an  account,"  &c. 

Hknrt  &  Shirsss,  S.S.C.— Morton,  Whitehead,  &  Greio,  W.S. — Agents. 
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No.  23.  VIII.  Macpherson,  39.     21  Oct.  1869.     2d  Div.— Lord  Barcaple,  I. 

Alexander  Crosby  (Inspector  of  Poor  of  Uphall),  Pursuer. — Shand. 
Neil  Taylor  (Inspector  of  Poor  of  Southdean),  Defender. — Millar — Burnet, 
George  Greig  (Inspector  of  Poor  of  the  City  Parish,  Edinburgh),  Defender. 

— Grordon — Balfour. 

Poor — Residential  Settlement — Continuous  Residence, — A  man  in  1845  had  a  residential 
settlement  in  Edinburgh.  From  that  year  until  1866  he  resided  [40]  during  winter 
with  his  wife  and  children  in  lodging-houses  in  Edinburgh  making  baskets,  and 
during  the  summer  and  autumn  months  he  and  his  whole  family  travelled  about  the 
country  selling  the  baskets.  He  had  never  been  absent  from  Edinburgh  for  more 
than  six  months  at  one  time.  Held  that  he  had  lost  his  residential  settlement  in 
Edinburgh. 

Opinions^  that  residence  is  a  question  of  fact,  which  is  not  affected  by  the  intention  of 
the  pauper. 

In  March  1868  Alexander  Crosby,  inspector  of  poor  of  the  parish  of  L^phall, 
raised  an  action  against  Neil  Taylor,  inspector  of  poor  of  the  parish  of  Southdean,  for 
recovery  of  advances  made  by  the  pursuer  in  June  1866,  and  subsequently,  for  the 
aliment  of  two  pauper  children,  Helen  and  Anne  Williamson,  the  pursuer  alleging  that 
the  paupers  had  a  settlement  in  the  parish  of  Southdean  as  the  parish  of  their  father's 
birth. 

The  parish  of  Southdean  defended  the  action,  on  the  ground  that  James  Williamson, 
the  father  of  the  paupers,  had  a  residential  settlement  in  the  City  Parish  of  Edinburgh. 

The  pursuer  then  raised  a  supplementary  action  against  Greig,  the  inspector  of  poor 
of  the  City  Parish  of  Edinburgh. 

Defences  were  lodged.     The  actions  were  conjoined. 

The  only  question  in  dispute  was,  whether  the  paupers'  father,  James  Williamson,  a 
convict,  had,  in  June  1866,  a  subsisting  residential  settlement  in  the  City  Parish  of 
Edinburgh. 

The  following  facts  wer&  established  in  a  proof : — James  Williamson  was  bom  on 
28th  June  1821  in  Southdean  parish.  About  1824  he  went  with  his  parents  to 
Edinburgh,  and,  at  the  time  of  his  marriage  in  1845,  he  had  acquired  a  residential 
settlement  in  the  City  Parish.  From  1845  to  1866  he  and  his  wife  apent  a  considerable 
part  of  each  year  in  going  about  the  country  making  and  selling  baskets.  They  came 
each  winter  to  Edinburgh,  and  lived  in  various  lodging-houses  in  the  City  Parish, 
making  baskets,  for  the  purpose  of  selling  them  in  the  following  summer. 

His  own  account  of  his  life,  during  the  years  from  1845  to  186G,  was, — "  Shortly 
after  my  marriage  I  left  Edinburgh  with  my  wife  and  brother.  We  went  to  Linlith> 
gow ;  there  we  remained  about  eight  days,  passed  through  Falkirk  and  went  to  Elilsyth, 
and  remained  there  a  few  days ;  from  thence  we  went  to  Airdrie,  where  we  stayed  a 
few  days;  then  we  went  to  Hamilton,  and  remained  there  about  a  month,  then  to 
Lanark  and  to  Biggar,  and  remained  at  the  latter  about  a  week ;  from  Biggar  we  went 
to  Peebles,  and  were  there  three  weeks  or  a  month ;  from  thence  we  went  back  to 
Edinburgh.  It  was  then  late  in  the  spring.  I  went  to  Gracie  or  Jessie  Hendrie's, 
West  Port,  and  lodged  there  for  a  couple  of  months.  (West  Port  is  in  St.  Cuthbert's 
parish.)  I  then  left  Edinburgh  and  went  to  Musselburgh,  and  stopped  there  for  about 
three  months.  The  weather  was  then  setting  in  cold.  I  then  went  to  Haddington 
and  remained  there  about  two  weeks,  then  I  came  to  Dalkeith,  and  then  came  back 
to  Edinburgh,  and  went  to  Mrs.  Gorman's,  West  Port.  I  remained  there  all  the  winter, 
occasionally  leaving  the  town  for  a  week  or  so,  and  returning.  I  was  always  going 
about  the  country  in  summer,  and  living  at  Edinburgh  in  the  winter.  I  considered 
Edinburgh  as  my  home.  I  was  coming  and  going  for  sixteen  years,  lodging  principally 
at  Mrs.  Cpstello's,  Cowgate.  I  never  had  a  house  of  my  own,  except  for  a  short  period, 
when  I  had  a  subset  house  in  the  West  Port.  I  went  backwards  and  forwards  between 
Edinburgh  and  Broxburn  for  three  or  four  years,  lodging  with  Mrs.  Ehnshe  at  Brox- 
burn. From  the  time  I  left  my  father's  house,  as  I  stated  at  first,  up  to  the  time  of  my 
apprehension,  in  1866,  I  lived  in  Edinburgh,  only  leaving  it  for  short  periods,  and 
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retuming.  I  [41]  was  chiefly  in  Edinburgh ;  there  in  the  winter,  and  travelling  the 
country  in  the  summer.  I  never  was  absent  from  Edinburgh  more  than  six  months  at 
one  time,  and  I  do  not  think  as  long  as  that.  The  subset  house  I  mentioned,  I  had  for 
about  two  months.  I  have  four  children  living ;  eldest  is  named  David  Williamson, 
aged  twenty-two,  bom  in  Stirling;  second  John,  sixteen  years  old,  born  in  village 
called  Pathhead,  parish  Crichton;  third  Helen,  age  ten  years  last  January,  born  at 
Portobello,  near  Edinburgh ;  fourth  is  named  Anne,  age  five  years  last  May,  bom  at 
Gmssmarket,  Edinburgh.  I  was  coming  to  and  going  from  Mrs.  Costello's  lodgings  for 
about  eight  years  at  one  time,  then  left  it  for  about  twelve  months,  and  then  returned 
to  it,  off  and  on,  until  I  was  apprehended.  When  Mrs.  Costello's  was  full  we  went 
elsewhere,  and  came  back  when  there  was  accommodation.  After  Mrs.  Costello  left,  I 
lived  in  Nathaniel  Ward's  house  in  the  Grassmarket.  Whenever  I  left  Edinburgh  for 
the  country,  I  always  intended  to  return  there,  as  it  was  my  home.  The  furthest  place 
I  ever  went  to  was  Kebo,  about  forty-four  miles  from  Edinburgh.  I  always  considered 
^irs.  Costello's  house  as  my  home.  The  longest  time  I  lived  in  West  Port  at  any  one 
time  was  two  months.  I  never  was  six  months  out  of  Edinburgh  at  one  time,  and  I 
never  intended  to  remain  out  of  Edinburgh." 

In  one  of  these  excursions,  in  May  1866,  Williamson  assaulted  his  wife,  and  she 
died  in  June.     Williamson  was  tried,  and  sentienced  to  fifteen  years  penal  servitude. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  that  at  and  prior  to 
the  year  1845,  or  about  that  time,  James  Williamson,  .  .  .  father  of  the  paupers, 
had  acquired  and  then  retained  a  residential  settlement  in  the  City  Parish  of 
Edinburgh  :  Finds  that  at  or  about  that  time  he  ceased  to  reside  continuously  in  said 
parish,  and  has  not  since  then  resided  there  continually  for  a  year :  Finds  that  the 
parish  of  Southdean  is  the  parish  of  birth  of  the  said  James  Williamson,  and  the 
parish  Kable  for  the  aliment  of  his  wife  and  children :  Repels  the  defences  stated  for  Neil 
Taylor,  the  inspector  of  the  poor  of  the  said  parish  of  Southdean,  and  decerns  against 
him  in  temis  of  the  conclusions  of  the  libel :  Sustains  the  defences  stated  for  George  Greig, 
inspector  of  the  poor  of  the  City  Parish  of  Edinburgh :  Assoilzies  him  from  the  conclu- 
sions 6f  the  libel,  and  decerns :  Finds  the  said  Neil  Taylor  liable  in  expenses  to  the 
pursuer  and  to  the  inspector  for  the  City  Parish  of  Edinburgh :  Allows  accounts  thereof 
to  be  given  in,  and,  when  lodged,  remits  the  same  to  the  Auditor  to  tax  and  report.''  * 

Southdean  reclaimed,  and  argued  that  Williamson  had  never  lost  by  non-residence 
the  residential  settlement  which  he  possessed  in  1845 ;  or,  alternatively,  that  if  he  had 
at  one  time  lost  that  settlement,  he  had  subsequently  reacquired  it.  The  present  case, 
it  was  argued,  was  similar  to,  and  was  ruled  by,  the  cases  of  Moncrieff  v.  Eos8,t  and 
Greig  v.  Miles  and  Simpson.  J 

[42]  '^^  parish  of  Edinburgh  relied  on  the  cases  of  the  Aberdeen  Infirmary  v.  Watt,§ 
Hutchison  r.  Fraser,||Hewat  v.  Hunter,1IBeattiet7.  Leighton,**  and  Mackenzie  v,  Cameron*tt 

Lord  Cowan. — Here,  as  in  many  previous  cases,  the  question  is,  what  is  meant  by 
continuous  residence,  under  the  76th  section  of  the  statute  ?  By  the  2d  branch  of  that 
clause,  a  year's  continuous  residence  during  each  period  of  five  years  after  acquisition  of 
a  residential  settlement  is  requisite  to  retain  it,  and  the  primary  question  in  this  case  is 
whether  there  was  such  a  year's  residence  ?  All  that  can  be  said  as  to  the  meaning  of 
the  words  is  that  there  must  be  a  bona  fide  residence,  not  necessarily  constant,  but  such 
as,  in  reason  and  by  fair  inference  from  the  facts,  may  be  regarded  as  continued,  if  not 
from  day  to  day,  at  least  from  month  to  month,  throughout  the  year.     I  cannot  regard 

*  "  Note. — The  import  of  the  evidence  seems  to  be  that  since  James  Williamson 
left  his  father's  house,  about  1845,  he  has  been  much  more  in  Edinburgh  than  in  any 
other  place,  and  has  made  it  his  chief  resort.  But  he  has  constantly  been  very  much 
away  from  it,  his  habit  having  been  to  wander  about  the  country  making  or  selling 
Wakets,  especially  during  the  summer  months.  When  he  went  away,  he  took  his 
family  with  him,  and  he  left  behind  him  no  house  or  place  of  business  in  Edinburgh. 
The  case  is  peculiar,  but  the  Lord  Ordinary  does  not  think  it  can  be  held  that,  after 
leaving  his  father's  house,  Williamson  ever  resided  for  a  year  continuously  in 
Edinburgh." 

t  Jan.  5,  1869,  ante,  vii.  p.  331.  t  ^^^7  1^>  l^^*^*  «^'^»  ^-  P-  ^^^^* 

§  Dec.  15,  1858,  21  D.  p.  117.  ||  Feb.  11,  1858,  20  D.  p.  545. 

f  Ante,  iv.  p.  1033.  ♦♦  Feb.  20, 1863,  ante,  i.  p.  434. 

tt  Dec.  10,  1858,  21  D.  p.  93, 
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as  A  continuous  residence  the  place  to  which  a  man,  who  travels  about  from  one  lodging- 
place  to  another,  carrying  with  him  his  family  and  means  of  living  as  a  basket-maker, 
returns  more  frequently  than  to  any  other  place.  A  man  cannot  be  held  to  have  retained 
a  settlement  in  a  parish  by  continuous  residence  for  one  year  during  the  next  five  years, 
who  has  never  in  fact  resided  there  continuously  for  six  months.  The  residence,  as  I 
have  said,  need  not  be  constant.  In  daily  life  absences  from  the  ordinary  dwelling- 
place  are  necessarily  occasional  if  not  frequent,  and  the  Court  has  always  been  disposed 
to  disregard  short  absences  on  account  of  illness,  business,  or  pleasure,  during  the 
currency  of  the  required  period.  In  all  cases  the  question  depends  on  the  character 
and  length  of  the  absences,  and  on  their  being  incident  to  the  pauper's  residence  in  the 
place  where  he  is  living  and  carrying  on  his  trade.  Again,  the  possession  of  a  house  as 
owner  or  tenant  is  not  necessary.  It  cannot  be  doubted  that  a  settlement  can  be  re- 
tained or  acquired  as  well  by  continuous  residence  in  lodgings  as  in  a  house.  But  it  has 
been  suggested  that  the  intention  of  the  pauper  to  return  to  Edinburgh  has  an  import- 
ant bearing  in  this  case.  As  to  this  I  am  not  aware  that  it  has  ever  been  held  that  the 
acquisition  of  a  settlement  depends  upon  intention,  or  that  the  animus  revertendi  or  Twn 
revertendi — which  is  of  so  great  importance  in  questions  of  domicil — can  be  viewed  as 
materially,  if  at  all,  affecting  the  question.  As  to  this,  the  opinion  expressed  by  the 
Lord  Justice-Clerk  (Hope)  in  the  case  of  Hutcheson  v.  Eraser  in  1858  is,  I  think,  quite 
correct,  viz.  that,  towards  the  solution  of  the  question  of  acquisition  or  retention  of  a 
settlement  by  residence,  any  inquiry  into  the  intention  of  the  pauper  is  irrelevant. 

On  a  consideration  of  the  evidence  in  this  case,  I  am  of  opinion  that  'Williamson  did 
not  retain  the  settlement  which  he  had  acquired  in  the  City  Parish  of  Edinburgh  in 
1845,  and  that  he  did  not  subsequently  reacquire  a  settlement  in  that  parish.  The 
result  is  that  the  parish  of  birth  must  be  subjected  in  the  liability  to  aliment 
concluded  for  in  the  action. 

Lord  Nbavbs. — I  agree  in  thinking  that  the  interlocutor  ought  to  be  adhered  to, 
though  the  question  raised  is  not.  free  from  difficulty.  It  would  be  difficult  to  give 
a  definition  of  the  words  *' continuous  residence."  In  each  case  a  meaning  must  be 
given  them  *in  accordance  with  the  ordinary  course  of  human  affairs.  One  thing  is 
fiertain,  personal  presence  is  requisite ;  residence  animo  only  will  not  do.  But  a  man 
may  be  continuously  resident  in  a  parish  without  being  constantly  present.  It  is  not 
easy  to  say  what  amount  of  absence  will  destroy  the  continuity  of  the  residence.  That 
must  depend  on  the  trade  or  employment  of  the  party.  I  can  imagine  cases  in  which 
the  absences  might  naturally  be  frequent  and  regular.  It  must  always  be  kept  in  mind 
that^. though  necessary  absence  is  permissible  in  the  course  of  acquiring  a  settlement,  it 
is  fatal  if  it  occur  at  the  beginning  or  at  the  end  of  the  period  of  five  years. 

In  cases  where  there  are  considerable  periods  of  absence,  it  seems  indispensable 
.that  a  connection  with  the  parish  be  kept  up  somehow.  It  is  of  no  consequence 
[43]  ^^^^  ^^®  dwelling-place  is  lodgings,  and  not  a  private  house.  But  here  Williamson 
had  no  house  nor  lodging,  nor  even  a  fixed  parish  which,  when  he  was  out  of  Edinburgh, 
he  could  assign  as  his  residence.  His  absences  were  not  ancillary  nor  i^icidental  to  a 
residence  in  Edinburgh.  His  work  could  be  carried  on  anywhere ;  his  wife,  family, 
and  tools  he  carried  with  him.  He  could  have  settled  in  one  place  as  easily  as  in 
another; 

The  contrast  between  his  life  before  and  after  1845  is  unfavourable  to  the  conten- 
tion that  he  retained  or  could  have  reacquired  a  settlement  in  the  City  Parish.  Previous 
to  1845  he  lived  constantly  with  his  father  in  Edinburgh.  Subsequent  to  1845,  when 
he  married,  he  led  a  sort  of  nomadic  life,  and  he  seems  to  me  to  have  shewn  no  pre* 
ference  for  one  place  more  than  for  another.  I  consider  this  a  peculiar  case,  and  I  do 
not  think  that  our  judgment  is  in  any  way  inconsistent  with  former  decisions, 
r  Lord  Justicb-Glbrk. — I  concur  in  the  judgment  your  Lordships  propose  to  pro- 
nounce. The  case  is  not  free  from  difficulty,  as  indeed  no  case  can  be  which  depends 
•on  the  construction  of  words  so  indefinite  as  **  continuous  residence," — words  the  appli- 
cation of  which  must  vary  with  the  varying  conditions  of  social  life. 

A  fallacy  is  apt  to.  arise  from  the  constant  use  of  the  expression  '*  the  acquisition  "  of 
a  settlement,  as  if  the  main  matter  were  a  right  acquired  by  the  pauper.  Some  shadow 
of  this  there  may  be  in  questions  of  removal ;  but  in  general,  as  in  this  case,  the 
controversy  relates  to  the  constitution  of  an  obligation,  and  the  incidence  of  a  burden. 
The  pauper  has  little  interest,  because  his  right  to  relief  is  absolute,  whoever  may  be 
the  paymaster.     If  a  residential  settlement  hi^  beei)  acquired,  the  parish  of  residence 
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moat  maintain  Lim.     If  not,  the  burden  falls  on  the  parish  of  birth.     It  is  not  a  suit  to 
vindicate  a  right  in  the  pauper,  but  one  fie  damno  evitando,  which  is  before  us. 

It  follows  that  the  intention  of  the  pauper  as  regards  his  residence  is  not  an  element 
m  the  inquiry,  and  the  analogy  of  domicile  is  entirely  misleading.  Whether  the  pauper 
resided  continuously  for  the  statutory  period  in  the  parish  in  question  is  a  pure  question 
of  fact  The  rules  established  by  the  statute  are  substantially  arbitrary,  and  contain 
littie  of  principle :  how  little,  may  be  well  illustrated  by  the  circumstance  that  our 
judgment  will  throw  the  burden  on  the  parish  of  birth,  although  the  pauper's  hirth  in 
the  parish  of  Southdean  took  place  while  his  parents  were  on  a  journey. 

On  the  evidence,  I  am  of  opinion  that  the  pauper  resided  in  Edinburgh  while  he 
was  in  Edinburgh,  and  that  he  did  not  reside  there  when  he  was  absent  from  it  There 
is  nothing  in  tb^  present  case  to  let  in  the  principle  of  constructive  rendence  which  was 
given  effect  to  in  the  cases  of  Greig  v.  Miles,  and  Moncrieff  v.  Boss.  These  cases  did 
not  proceed  on  intention,  but  on  the  substantive  fact  that  the  pauper  continued  to  main- 
tain his  wife  and  family  in  the  parish  of  settlement,  and,  although  he  was  temporarily 
absent  to  find  the  means  of  supporting  them,  spent  his  earnings  there.  I  think  that 
these  cases  were  well  decided,  and  that  the  construction  of  the  term  "  continuous  resi- 
dence *'  which  they  established  was  sufficiently  sound.  But  in  this  case  the  pauper  took  his 
wife  and  children  with  him,  and  was  as  completely  resident  in  each  place  he  went  to  as 
he  was  in  Edinburgh  when  he  was  there.  That  his  business  led  him  to  wander  tells  all 
the  other  way ;  as  he  did  not  leave  any  one  or  any  thing  belonging  to  him  behind  him. 
I  am  therefore  of  opinion  that  during  the  whole  period  in  question  he  never  resided 
even  for  one  year  continuously  in  the  City  Parish,  that  he  lost  his  derivative  settlement, 
and  never  acquired  a  residential  settlement,  and  that  consequently  the  parish  of  birth  is 
hablek. 

Lord  Bbnholmb  was  absent. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 
E  &  A.  Ingub,  W.S. — John  Gibson,  Junr.,  W.S. — George  Cairkb,  S.S.C. — ^Agents. 


Ko.  24.  VIIL  Macphkrson,  44.     22  Oct  1869.     Ist  Div.— Lord  Barcaple,  M. 

Sir  David  Dundas  and  Others  (Sir  James  Simpson's  Marriage-Contract 

Trustees),  Eaisers. 
Sir  David  Dundas,  Claimant — SoL-Gen,  Clark —  Watson.    ^ 
Msa  KoBiNA  Mary  Dundas  and  Others,  Claimants. — Lord-Adv,  Ym/ng — 

Ashtr. 

Suceemon — HeritaMe  and  Moveable — Marriage'Contract — Heir-at-Law — Next-of-Kin 
— By  antenuptial  marriage-contract  a  wife  bound  herself  to  conveyto  trustees  "  all 
and  whole  the  sum  of  £10,000,  contained  in"  certain  bonds  specified,  viz.  two 
perscmal  bonds  for  £1500  and  £2000  respectively,  and  a  heritable  bond  for  £6500, 
for  behoof  of  the  spouses  in  liferent,  and  as  a  provision  to  children,  with  power  to 
the  wife,  in  the  event  of  there  being  no  children,  to  dispose  of  the  £10,000  by  deed 
0^  last  will ;  and  with  directions  to  the  trustees,  in  the  event  of  the  wife  failing  to 
exercise  the  power,  to  make  over  the  £10,000  to  the  heirs  of  the  wife.  In  imple- 
ment of  this  obligation  the  wife  executed  a  deed  convejring  the  securities  to  the 
trustees  in  proper  form.  The  marriage  was  dissolved  by  the  death  of  the  wife  intefft- 
ite  and  without  issue,  at  which  date  the  funds  were  invested  on  t^e  same  securities 
u  at  the  date  of  the  contract.  At  the  date  of  the  husband's  death  the  whole  fund 
was  invested  in  heritable  securities. 

In  a  competition  which  subsequently  arose  between  the  heir  and  the  «Kecutors  of  the 
wife,  hdd  that  the  £10,000  was  heritable  to  the  extent  of  £6500,  and  moveable  to 
the  extent  of  £3500 ;  the  obligation  on  the  wife  under  the  marriage-contract  being  to 
convey  the  specific  investments  then  existing. 

By  antenuptial  ccmtract  of  marriage,   dated  18th  December  1839,  entered  into 
between  Jamea  Simpson,  then  a  Colonel  in  the  SrTmy  (afterwards  General  Sir  James 
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Sithpson)  and  Elizabeth  Dundas,  the  former  bound  himself,  his  heirs  and  executors,  to 
pay  to  certain  persons  named,  as  trustees  under  the  contract,  a  sum  of  £7500  sterling, 
for  certain  specified  purposes.     On  the  other  hand,  Miss  Dundas  bound  herself,  her 
heirs  and  representatives,  "  to  assign,  dispone,  transfer,  convey,  and  make  over  to  and 
in  favour  of"  the  said  trustees  "all  and  whole  the  sum  of  £10,000  sterling,  contained  in 
the  several  bonds  and  rights  in  security  following — viz.  First,  tiie  sum  of  £1500  sterling, 
contained  in  a  bond  by  the  deceased  William  Wemyss  of  Wemyss,  £squire,  &c. :  Second, 
The  sum  of  £2000  sterling,  contained  in  a  bond  by  the  deceased  Sir  James  Hall,  &c. : 
Third,  The  sum  of  £6500  sterling,  contained  in  a  heritable  bond  granted  by  Sir  James 
Mil^s  Riddell,  &c.,  of  which  whole  bonds  and  documents,  and  of  the  principal  sums, 
interest,  and  penalties  thereby  due,  and  conveyances  thereof,  whereby  the  same  became 
vested  in  her  person,  the  said  Elizabeth  Dundas  has,  in  implement  of  the  obligation 
.  above  written,  executed  and  delivered  a  separate  valid  and  effectual  conveyance  to  the 
-  said  trustees,  bearing  date  the  14th  day  of  December  current."    The  contract  then  gave 
directions  as  to  payment  of  the  income  of  the  trust-funds,  and  as  to  the  provisions  to 
be  paid  to  children  of  the  marriage,  &c.,  and  continued: — "^And  in  like  manner,  in 
ihe  events  before  specified  of  there  being  no  children  of  the  said  marriage,  or  in  case 
the  said  children  shall  all  die  without  leaving  lawful  issue  before  their  shares  become 
due  and  payable,  then  and  in  either  of  these   events  it  shall  be  competent  to  and 
in  the  power  of  the  said  Elizabeth  Dundas,  by  any  deed  or  last  will,  to  assign,  dispone, 
and  bequeath  all  or  any  part  of  the  foresaid  sum  of  £10,000  sterling,  conveyed  by  her 
to  the  said  trustees,  to  such  person  or  persons  as  she  shall  think  fit,  subject  always  to 
.  the  liferent  in  favour  of  the  said  James  Simpson,  in  manner  as  before  provided ;  and 
failing  such  disposal,  then  the  said  trustees  shall  pay  or  make  over  the  said  sum  of 
£10,000  sterling,  or  such  part  thereof  as  may  remain  undisposed  of,  to  the  heirs  of 
[45]  ^^^  said  Elizabeth  Dundas."     Power  was  given  to  the  trustees  "  to  call,  pursue  for, 
upl&t,  and  receive  the  whole  said  principal  sums  above  conveyed,  and  the  interest  or 
.  annual  proceeds  thereof,  and  to  invest  or  lend  out  the  said  principal  sums  upon  good 
security  in  Scotland,  or  in  the  Government  funds,  in  their  own  names  as  trustees  fore- 
said, and  to  renounce  and  discharge,  and  to  dispone,  assign,  and  convey  the  same,  and 
the  securities  held  therefor,  and  to  grant  all  deeds  necessary  for  these  purposes :   As 
also  to  alter,  change,  or  vary  the  investments  of  the  funds  or  securities  in  or  upon  which 
•  the  said  trust-property  is  at  present  vested,  or  may  be  vested  in  the  execution  of  this 
trust,  and  on  all  such  occasions  to  re-invest  and  secure  the  proceeds  so  often  as  the  said 
trustees  shall  deem  expedient ;  but  that  always  in  the  terms,  and  for  the  ends,  uses, 
and  purposes  herein  expressed." 

The  relative  trust-conveyance,  dated  14th  December  1839,  bore  that  Miss  Dundas 
did  thereby  "  assign,  dispone,  transfer,  convey,  and  make  over "  to  the  trustees  under 
the  marriage-contract  the  bonds  above  specified.  The  deed  contained  the  usual  and 
appropriate  clauses  for  that  purpose. 

The  marriage  was  duly  solemnised,  and  was  dissolved  by  the  death  of  Elizabeth 
Dundas  or  Simpson,  without  issue,  on  27th  November  1840.  She  left  no  deed  or  last 
will  with  reference  to  the  £10,000.     Sir  James  Simpson  died  on  19th  April  1868. 

The  said  sum  of  £10,000  stood  invested  at  the  date  of  the  death  of  Elizabeth 
Dundas  or  Simpson  on  the  same  securities  as  at  the  date  of  the  contract  of  marriage, 
£3500  of  which  securities  were  personal,  and  the  remaining  £6500  heritable.  After 
her  death  these  sums  were  paid  up  or  uplifted  by  the  trustees,  and  invested  from  time 
to  time  on  heritable  secmrity,  and  at  the  date  of  the  death  of  Sir  James  Simpsod  the 
-  whole  £10,000  stood  invested  on  heritable  security. 

After  Sir  James  Simpson's  death  a  competition  arose  between  the  heii^at-law  and 
.the  nextof-kin  of  Mrs.  Simpson  as  to  the  fee  of  the  £10,000. 

Sir  David  Dundas,  only  brother  and  heir-at-law  of  Mrs.  Simpson,  claimed  the  whole 
.fund,  on  the  ground  of  its  having  been  wholly  heritable  at  the  death  of  Sir  James 
Simpson ;  otherwise  he  claimed  £6500,  being  the  amount  which  stood  heritably  in- 
vested at  the  date  of  the  marriage-contract,  and  of  Mrs.  Simpson's  death. 

Mrs.  Bobina  Mary  Dundas  and  Others,  sisters,  or  representatives  of  sisters  of  Mrs. 
Simpson,  claimed  on  the  footing  of  the  whole  fund  being  moveable ;  otherwise  they 
claimed  the  moveable  part  of  the  fund. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  principal  sum 
of  £10,000  in  the  hands  of  the  raisers  is  heritable  as  regards  succession  to  the  extent 
of  £6500,  which  was  invested  on  heritable  security  when  the  same  was  conveyed  in 
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trust  to  the  raisers:  Finds  that  the  remainder  of  said  principal  sum  of  £10,000, 
being  X3500,  is  moveable  as  regards  succession :  Finds  that  by  the  terms  of  the  trust 
in  r^ard  to  the  said  sum  of  £10,000  contained  in  the  marriage-contract  between  the 
now  deceased  Mrs.  Elizabeth  Dundas  or  Simpson,  the  truster,  and  the  now  deceased 
Colonel  James  Simpson,  afterwards  General  Sir  James  Simpson,  the  claimant  Sir  David 
DondaSy  as  heir-at-law  of  the  said  Mrs.  Elizabeth  Dundas  or  Simpson,  is  entitled  to  be 
ranked  and  preferred  upon  the  fund  in  medio  for  said  sum  of  £6500  of  principal,  with 
the  interest  effeiring  thereto ;  and  that  the  other  claimants,  as  next-of-kin,  or  in  right 
of  the  next-of-kin,  of  the  said  Mrs.  Elizabeth  Dundas  or  Simpson,  are  entitled  to  be 
ranked  and  preferred  upon  the  fund  in  medio  for  the  said  sum  of  £3500  of  principal, 
with  the  interest  effeiring  thereto :  To  that  extent  sustains  the  condescendences  and 
claims  for  the  said  Sir  David  Dundas  and  for  [46]  ^he  other  claimants  respectively,  and 
nnks  and  prefers  them  accordingly,  and  decerns ;  and  finds  no  expenses  due  by  either 

party."  * 

—  '  i«.  iiii.  iii.iiiiiiiii.i  »p^».^^.»i^ 

*  *^  Note. — ^The  Lord  Ordinary  could  have  had  no  hesitation  in  repelling  the  claim 
of  Sir  David  Dundas,  as  heir-at-law,  to  the  sum  of  £3500,  which  was  invested'  on^ 
moveable  bonds  at  the  constitution  of  the  trust.  The  subsequent  investment  of  that' 
portion  of  the  trust-funds  on  heritable  security  was  mere  matter  of  trust  management, 
for  the  better  preservation  of  the  funds,  and  was  not  done  either  in  obedience  to  a 
direction  of  the  truster,  or  from  any  necessity  arising  in  the  execution  of  the  tirust.^ 
This  part  of  the  claim  was  not  insisted  in  at  the  debate. 

"  The  question  which  remains  for  decision  is,  whether  Mrs.  Simpson's  heir  in  heritage 
at  her  next-of-kin  have  right  to  the  sum  of  £6500,  which  was  invested  on  an  heritable 
security  at  and  prior  to  the  constitution  of  the  trust,  and  was  conveyed  in  that  form  to 
the  marriage  trustees. 

**  If  this  question  had  arisen  upon  the  construction  of  a  mere  testamentary  trust-deed 
by  Mrs.  Simpson,  containing  trust  directions  as  to  the  disposal  of  the  fund  identical 
with  those  which  occur  in  the  marriage-contract,  the  Lord  Ordinary  would  have  had  no 
doubt  that  it  was  not  intended  to  make  the  sum  of  £6500  moveable  by  destination,  as 
r^arded  her  heirs,  who  were  to  take  on  the  failure  of  children,  and  that  there  being 
no  direction  to  convert  that  sum  into  moveable  estate,  and  no  necessity  for  its  conversion* 
having  arisen,  it  must  have  been  held  to  have  been  heritable,  and  to  go  to  the  heir  in 
heritage.  He  thinks  that  the  authorities  against  conversion  in  such  circumstances 
would  have  been  entirely  applicable  and  conclusive,  and  he  sees  no  ground  for  holding 
that  a  mere  testamentary  destination  to  the  heirs  of  the  truster  on  the  failure  of  the 
children  for  whose  benefit  the  trust  was  created  is  to  be  read  as  excluding  the  heir-at- 
law  in  r^ard  to  any  portion  of  the  trust-funds  which  are  heritable. 

*'  The  question  in  the  present  case,  however,  relates  to  a  trust  executed  in  implement 
of  an  obligation  in  a  marriage-contract,  the  trust  purposes,  including  the  destination  to 
the  truster's  heirs,  being  contained  in  the  contract.  In  the  case  of  Meiklam's  Trustees, 
15  D.  159,  where  a  heritable  bond  was  conveyed  by  the  husband  to  marriage-contract 
trustees  in  implement  of  an  obligation  in  the  marriage-contract  to  content  and  pay 
£30,000  to  them,  it  was  held  that  a  surplus  of  that  sum  beyond  what  was  required  for 
&e  purposes  of  the  trusty  which  the  trustees  were  directed  to  pay  and  make  over  to  the 
husband  and  his  heirs  and  successors,  was  not  heritable,  and  did  not  go  to  the  heir-at- 
law,  in  respect  of  the  heritable  form  in  which  it  was  conveyed  to  the  trustees.  In  that 
ease,  the  Court  looked  to  the  obligation  out  of  which  the  trust  originated,  which  was 
simply  to  pay  a  sum  of  money.  It  was  held  that  the  character  of  the  trust-fund  was 
not  altered  by  the  fact  that  the  trustees  accepted,  in  implement  of  that  obligation,  an 
heritable  investment  which  the  husband  offered  them,  any  more  than  it  would  have 
been  by  their  procuring  such  an  investment  from  any  other  quarter.  It  appears  to  the 
Lord  Ordinary  that,  in  this  respect,  the  present  case  is  different  in  principle.  The 
obligation  undertaken  by  Mrs.  Simpson  was  to  convey  to  the  marriage  trustees  the  sum 
of  £10,000,  contained  |in  three  several  bonds  specially  set  forth,  viz.  an  heritable  bond 
for  £6500,  and  two  moveable  bonds  for  £3500,  being  her  whole  fortune,  which  then 
stood  on  these  investments.  This  being  so,  the  Lord  Ordinary  thinks  that  the  con- 
stitntion  of  the  trust,  and  the  directions  for  disposal  of  the  fund,  must  be  held  to  have 
relation  to  the  estate  as  it  was  actually  invested.  The  ultimate  destination  of  the  fimd, 
on  the  failure  of  children,  is  truly  a  testamentary  provision,  and  no  part  of  the  contract 
between  the  spouses,  and  must  be  dealt  with  on  the  principles  applicable  to  such  pro- 
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[47]  Mrs,  Eobina  Mary  Duudad  and  Others  reclaimed,* 

Counsel  for  the  respondent  were  not  called  on. 

At  adyising, — 

LoBD  Prksidsnt. — A  case  of  this  kind  requires  serious  attrition,  and  I  am  glad  we 
have  had  so  full  and  able  an  argument  from  the  reclaimer.  That  argument,  however, 
by  the  additional  light  it  has  thrown  on  the  deed  in  question,  has  confirmed  the 
impression  I  had  from  the  beginning  that  the  Lord  Ordinary  is  right, 

The  obligation  undertaken  by  Elizabeth  Dundas  in  her  marriage-contract  was  this. 
She  bound  and  obliged  herself  and  her  heirs  and  representatiTes  to  assign,  dispone, 
convey,  and  make  over  to  and  in  favour  of  certain  parties,  as  trustees,  all  and  whole 
the  sum  of  J&10,000  sterling,  contained  in  the  se^ral  bonds  and  rights  in  security 
specified  in  the  said  contract  Now,  the  first  point  is,  what  is  the  precise  legal  meaning 
and  effect  of  that  obligation  ?  It  is  not  an  obligation  to  pay  a  sum  of  money  to  trustees 
in  any  event.  On  the  contrary,  it  is  that  she,  having  certain  funds  ^cured  in  a  par-* 
ticular  manner,  obliges  herself  to  transfer  them  to  trustees  as  they  are  vested  in  her  at 
the  time,  these  funds  representing  her  whole  fortune.  In  a  relative  trust^eed  she  per- 
forms that  obligation  just  in  the  way  one  should  expect  from  the  nature  of  the  obliga- 
tion. She  transfers  to  the  trustees,  by  a  feudal  conveyance,  the  heritable  bond  for 
J^6500,  and  she  transfers  the  two  personal  bonds  by  assignation  in  appropriate  form. 
Therefore,  by  her  act,  the  trustees  stood  vested  in  these  three  rights,  a  personal  bond 
fpr  £1500,  a  personal  bond  for  £2000,  and  a  heritable  bond  for  £6500.  If  any  one  of 
these  securities  had  failed,  Miss  Dundas  was  under  no  obligation  to  supply  its  place  by 
finding  the  balance  of  the  provision  elsewhere.  Now,  what  is  to  be  done  with  this 
money?  Besides  a  liferent  to  the -spouses,  there  is  a  particular  provision  for  holding 
these  subjects,  along  with  a  sum  of  £7500  provided  by  the  husband,  for  making  a 
"provision  for  the  children  of  the  marriage,  if  any ;  but  in  the  event  of  there  being  no 
children,  the  substance  of  the  contract  is,  that  the  funds  provided  by  the  husband  and 
wife  are  to  revert  to  each  respectively  on  the  dissolution  of  the  marriage,  saving  the.' 
rights  provided  by  the  contract  itself.  That  is  the  substance  of  the  contract ;  but  the 
particular  words  as  to  the  lady's  part  of  the  provision  are  also  very  material, — "  In  the 
events  before  specified  of  there  being  no  children  of  the  marriage,  or  in  case  the  said, 
children  shall  all  die  without  leaving  lawful  issue  before  their  shares  become  due  and 
payable,  then  and  in  [48]  either  of  these  events  it  shall  be  competent  to  and  in  the  power 

visions.  If  Mrs.  Simpson  had  survived  her  husband,  there  being  no  children  of  the 
marriage,  the  sum  of  £10,000  conveyed  by  her  to  the  trustees  would,  by  the  express 
terms  of  the  trust,  have  been  'at  her  absolute  disposal.'  There  can  be  no  rooni  for 
doubt  that  in  that  event  she  would  have  been  entitled  to  insist  upon  the  trustees 
denuding  in  her  favour  of  the  several  investments  conveyed  to  them  if  they  were  still 
extant.  The  Lord  Ordinary  thinks  that  the  same  right  must  be  held  to  have  passed 
to  her  heirs,  who  are  called  to  take  in  [47]  pl&ce  of  her,  in  consequence  of  her  having 
predeceased  the  termination  of  the  trust ;  that  ia  to  say,  if  the  original  investments  had 
been  now  in  existence  her  heirs  would  have  been  entitled  to  require  the  trustees  to. 
make  them  over  to  them.  The  right  of  the  heirs  being  of  this  nature,  and  not  a  m^re. 
jus  crediti  for  a  certain  amount  of  money,  and  the  destination  being  in  general  terms  to 
heirs,  the  Lord  Ordinary  thinks  that  it  must  be  interpreted  by  reference  to  the  nature 
of  the  subject,  so  as  to  give  what  was  heritage  at  the  constitution  of  the  trust  to  the 
heir-at-law,  and  what  was  moveable  to  the  next-of-kin.  It  is  of  no  consequence  that 
in  fact  the  investments  have  been  changed  in  the  course  of  ordinary  trust  management, 
and  that  the  whole  fui^ds  are  now  heritably  invested.  In  making  the  destination  to 
her  heirs,  the  truster  must  be  held  to  have  had  in  view  the  condition  of  the  fund  as  it 
existed  at  the  constitution  of  the  trust,  and  as  it  might  have  continued  to  exist  to  the 
present  time.  She  took  full  powers  to  alter  or  modify  that  destination  in  any  way  she 
pleased.  It  is  only  on  her  failing  specially  to  dispose  of  the  fund  that  it  is  to  go  to  her 
heirs.  The  Lord  Ordinary  thinks  that  such  a  destination  must  be  read  as  imputing 
that,  failing  a  special  disposal  of  the  fund  by  the  truster,  the  right  of  successicMi  in 
regard  to  it  is  to  take  place  according  to  law.  He  sees  nothing  from  which  it  can  be 
inferred  that  Mrs.  Simpson  intended  by  the  conception  of  the  trust  in  the  marriage- 
contract  to  set  aside  the  ordinary  rules  of  succession  to  her  property  as  it  then  existed, 
in  the  event  of  the  failure  of  issue  of  the  marriage." 

*  Meiklam's  Trustees  v.  Mrs.  Meiklam's  Trustees,  Dec.  2,  1852,  15  D.  159, 
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of  the  said  Elizabeth  Duadas,  by  any  dead  or  la^t  will,  to  assign,  dispone,  and  bequeat]j^; 
all  or  any  part  of  the  foresaid  sum  of  J&l  0,000  sterling,  conveyed  by  her  to  the  said 
trustees,  to  such  person  or  persons  as  she  shall  think  fit,  subject  always  to  the  liferent 
in  favour  of  the  said  James  Simpson,  in  manner  as  before  provided ;  and  failing  such 
disposal,  then  the  said  trustees  shall  pay  or  make  over  the  said  sum  of  J&10,000  sterling, 
or  such  part  thereof  as  may  remain  undisposed  of,  to  the  heirs  of  the  said  Elizabeth 
Dundas."  Mr.  Asher's  contention  is,  that  this  clause,  especially  when  read  in  connec- 
tbn  with  the  corresponding  clause  applicable  to  the  £7500  provided  by  the  husband, 
indicates  an  intention  that  the  money  shall  go  to  the  nextof-kin  of  the  lady,  in  the 
event  of  her  not  disposing  of  it  by  deed  or  last  will.  I  cannot  find  in  this  deed,  or  in 
any  of  the  circumstances  of  the  case,  any  indication  of  such  an  intention.  I  rather 
thmk  that  there  was  no  intention  about  it,  and  that  the  parties  expressed  themselves 
in  the  ordinary  way  in  such  cases,  so  as  to  leave  it  to  the  operation  of  law  to  what  class 
of  heirs  any  particular  subject  should  go.  The  case  of  Meiklam's  Trustees  contrasts 
with  this  in  an  important  point,  for  there  the  fundamental  obligation,  which  was  the 
obligation  of  the  husband,  was  to  provide  a  certain  sum  of  money,  and  he  did  not  fulfil 
that  obligation  by  conveying  any  particular  security  vested  in  him  at  the  time.  He  was 
bound  to  provide  a  certain  sum,  and  that  was  the  thing  that  gave  the  whole  character 
to  the  fund  as  it  stood  under  the  administration  of  the  trustees ;  and,  as  I  read  the 
opinions  of  the  Judges,  that  was  the  ground  of  judgment  Now,  in  the  case  before  us, 
the  obligation  of  Miss  Dundas  was  not  to  provide  a  sum  of  £10,000,  but  to  provide  the 
ram  of  £10,000  contained  in  certain  securities,  and  that  obligation  was  completely  ful^ 
filled  by  the  conveyance  in  the  trust-deed  relative  to  the  marriage-contract.  On  that 
ground,  I  am  clearly  of  opinion  that  the  Lord  Ordinary  is  right  in  holding  that  the 
heritable  bond  for  £6500  goes  to  the  heir  of  Mrs.  Simpson,  while  the  personal  bonds 
go  to  the  next-of-kin. 

Lord  Dbas. — This  case  requires  careful  consideration.  I  have  read  the  whole  of 
the  marriage-contract  and  tnist^eed,  and  I  have  also  attended  carefully  to  the  argument, 
in  which  there  might  have  been  a  good  deal  to  consider  if  there  had  been  children  of 
the  marriage,  and  certain  contingencies  suggested  had  arisen  which  have  not  actually 
arisen.  But  the  only  question  here  is,  what  is  the  efiect  of  this  destination  to  heirs  in 
the  event  which  has  happened  of  there  being  no  children  of  the  marriage?. 

I  agree  with  your  Lordship  that  this  marriage-contract  cannot  be  read  as  importing 
an  obligation  by  the  wife  to  provide  and  make  good,  in  all  events,  a  sum  of  £10,000. 
She  was  fully  vested  in  the  right  and  title  to  these  bonds  at  the  time  she  entered  into 
this  contract ;  and  what  she  undertook  to  convey  to  trustees  was  not  £10,000  of  money 
in  general,  but  the  particular  £10,000  contained  in  and  secured  by  these  bonds.  That 
such  was  the  nature  of  her  obligation  is  made  still  clearer  by  the  trust-deed  which 
followed,  and  by  which  she  made  over  in  feudal  form  the  heritable  bond  for  £6500, 
which  conveyance  was  accepted  by  the  trustees  as  full  implement  of  the  obligation,  and 
aeted  on  by  them  accordingly.  It  was  evidently  not  contemplated  that,  if  these 
Beeurities  proved  insufficient,  she  should  be  imder  an  obligation  to  make  up  the  defici- 
ency. The  bonds  were  made  over  as  forming  her  whole  estate  at  the  time,  just  as  she 
might  have  made  over  so  many  houses  or  so  much  land.  The  operative  destination  of 
^ese  funds,  in  the  event  which  has  happened,  is  to  her  heirs,  and  the  question  just  is, . 
who  are  her  heirs  according  to  the  nature  of  the  estate  which  is  so  destined  ?  If  herit- 
able, it  must  go  to  her  heir  in  heritage,  and  if  moveable,  to  her  heirs  in  mobilibua. 
Any  additional  estate  she  might  afterwards  acquire  is  destined  in  the  same  way,  with 
a  reservation  to  her  of  the  same  powers  over  it.  She  conveys  "  all  and  whole  any  other 
means  or  estate,  heritable  or  moveable,  which  the  said  Elizabeth  Dundas  may  acquire 
or  succeed  to  during  the  subsistence  of  the  marriage,  to  and  in  favour  of  the  trustees 
foresaid,"  &c,  **"  providing  and  declaring  also  that  it  shall  be  competent  to,  and  in  the 
power  of,  the  said  Elizabeth  Dundas,  by  any  deed  or  last  will,  at  any  time,  to  assign, 
dispone,  and  bequeath  all  or  [49]  any  part  of  the  foresaid  additional  means  and  estate  to  be 
Tested  in  the  said  trustees,  to  such  person  or  persons  as  she  shall  think  fit,  subject 
always  to  the  joint  interest  of  the  spouses  during  the  subsistence  of  the  marriage 
allenarly ;  and  failing  such  disposal,  then  the  said  tmstees  shall  pay  or  make  over  the 
foresaid  additional  means  and  estate,  or  such  part  thereof  as  remains  undisposed  of,  to 
the  heirs  of  the  said  Elizabeth  Dundas."  No  one  can  doubt  that,  if  she  had  acquired  or 
succeeded  to  lands  or  houses  during  the  subsistence  of  the  marriage,  these  would,  under 
this  destination,  have  gone  to  her  heirs  in  heritage,  and  if  she  had  acquired  or  succeeded 
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to  moveable  estate,  such  estate  would  kave  gone  to  the  heirs  in  mobUibus.  The  power 
of  disposal ''  by  any  deed  or  last  will "  is  expressed  in  the  same  words  with  reference  to 
any  additional  estate  she  might  acquire  or  succeed  to  as  with  reference  to  the  estate  she 
was  then  possessed  of.  The  argument  for  the  reclaimer  might  have  been  equally  well 
urged  with  reference  to  the  one  estate  as  with  reference  to  the  other,  although  it  is 
clear  that  as  to  the  additional  estate  it  could  not  have  been  given  effect  to.  The  estate 
made  over  by  the  wife  was,  so  far  as  regards  the  J&6500,  heritable  estate,  and  it 
remained  heritable  at  the  date  of  her  death.  I  do  not  see  therefore  how  it  can  go 
otherwise  than  to  her  heir  in  heritage. 

Lord  Kinloch. — I  am  clearly  of  the  same  opinion.  The  question  before  us 
regards  the  succession  of  Mrs.  Simpson,  and  this  only.  At  the  time  of  her  marria;ge 
Mrs.  Simpson  had  this  money  invested  in  an  heritable  bond,  and  there  can  be  no 
doubt  that  if  she  had  then  died  the  right  would  have  passed  to  her  heir-at-law. 
She  conveyed  it  in  trust  for  the  children  of  the  marriage,  and  if  there  had  been 
children  bom,  a  different  question  might  have  arisen.  But  no  children  were  bom; 
and  therefore,  no  question  arises  as  to  their  rights,  or  as  to  their  succession.  The 
actual  question  arises  out  of  the  reversion  of  this  fund  to  Mrs.  Simpson.  If  Mrs. 
Simpson  had  survived  her  husband,  the  reversion  would  have  assumed  the  form  of 
a  re-assignation  of  the  funds.  Such  a  re-assignation  would  have  clearly  made  the 
right  to  this  bond  heritable  as  to  succession  in  her  person;  and  her  right  to 
demand  the  assignation  would  have  rendered  matters  not  different,  even  though 
the  assignation  had  not  been  actually  granted.  The  result  is  the  same  as  r^ards 
her  heirs.  What  the  deed  substantially  provides,  failing  its  primary  purposes,  is 
just  a  devolution  of  the  right  on  Mrs.  Simpson  and  her  legal  heirs ;  and  so  leaves  the 
right  to  pass  according  to  the  legal  course  of  succession  applicable  to  the  particular 
subject. 

Lord  Ardmillan  was  absent 

Thk  Court  adhered. 

Anthony  Murrat,  W.S. — Patbrson  &  Eomanbs,  W.S. — Agents. 


No.  25.  VIIL  Macphbrson,  49.     22  Oct.  1869.     High  Court  of  Justiciary.— 

Justiciary  Clerk. 

Hugh  Eoss,  Suspender. — Brand.. 
James  Stirling,  Eeapondent. — Fraser. 

Public-Houses  Acts  Amendment  (Scotland)  Act,  1862,  sec.  16 — Summary  Procedure 
Act,  1864,  sec.  22 — Conviction — Expenses. — Held  (1)  that,  in  proceedings  under  the 
Summary  Procedure  Act,  expenses  cannot  be  given  unless  specially  authorised  by 
the  Act  under  which  the  complaint  is  made;  and  (2)  that  the  16th  section  of  the 
Public-Houses  Acts  Amendment  (Scotland)  Act,  1862,  does  not  specially  authorise 
them. 

The  complainer  Ross,  a  brewer  in  Nairn,  was  charged  before  the  Justices  of  the 
Peace  for  the  County  of  Nairn  with  contravening  the  16th  section  of  the  Public- 
Houses  Acts  Amendment  (Scotland)  Act,  1862,  by  retailing  bottles  of  ale  outside  his 
premises  on  a  market-day,  and,  being  found  guilty,  was  adjudged  to  pay  a  penalty  of 
58.,  with  35s.  of  expenses,  and  in  default  of  immediate  payment  to  be  imprisoned 
for  ten  days,  unless  payment  was  sooner  made. 

[50]  The  proceedings  were  instituted  under  the  Summary  Procedure  Act,  1864,  and 
at  the  instance  of  the  chief  constable  as  procurator-fiscal. 

The  complainer  suspended,  and  argued; — In  awarding  expenses  the  Justices 
exceeded  their  jurisdiction.  The  22d  section  of  the  Summary  Procedure  Act  allowed 
expenses  to  the  public  prosecutor  only  where  specially  authorised  by  the  Act 
contravened,  and  the  16th  section  of  the  Public-Houses  Acts  Amendment  Act  did 
not  specially  authorise  them.  It  only  declared  that  a  party  found  guilty  should  pay 
a    fine  not  exceeding  J&IO,  and  failing  payment  be  imprisoned  for  a  period  not 
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exceeding  sixty  days.  Breaches  of  certificate  and  trafficking  without  a  license  were 
dealt  with  in  other  clauses  of  the  same  Act,  and  expenses  were  in  these  cases  specially 
authorised.  The  award  of  expenses  could  not  be  here  separated  from  the  other  parts 
of  the  sentence,  there  being  one  term  of  imprisonment;  and  the  whole  sentence, 
therefore,  fell  to  be  suspended. 

The  respondent  replied ; — Suspension  in  the  Court  of  Justiciary  was  incompetent 
The  ground  of  challenge  was  excess  of  jurisdiction,  and  the  remedy  was  reduction  in 
the  Court  of  Session.  The  power  of  awarding  costs  was  implied  from  the  25th 
section  of  the  Summary  Procedure  Act,  which  enacted  that  prosecutions  for  recovery 
of "  penalties,  together  with  the  costs  of  prosecution  and  conviction,"  should  be  raised  at 
the  instance  of  the  procurator-fiscal.  The  2 2d  section  did  not  take  away  the  power 
inherent  in  all  Judges  of  awarding  expenses. 

Lord  Justicb-General. — This  is  a  suspension  of  a  conviction  obtained  under 
"the  Public-Houses  Acts  Amendment  (Scotland)  Act,  1862,"  for  an  offence  committed 
under  the  16th  section  of  that  statute.  The  ground  of  complaint  is  that  the  Justices, 
besides  subjecting  the  suspender  to  a  penalty  of  5s.-  in  respect  of  the  offence,  also 
found  him  liable  in  "  the  sum  of  £1,  15s.  of  expenses,  and  in  default  of  immediate 
pajment  thereof"  adjudged  "him  to  be  imprisoned"  "for  the  period  of  ten  days" 
from  the  date  of  his  "  imprisonment,  unless  the  said  sums  shall  be  sooner  paid."  To 
avoid  the  imprisonment  so  adjudged  the  suspender  paid  the  penalty,  together  with 
the  expenses  as  decerned  for,  in  ail  £2,  but  under  protest.  The  question  raised  in 
these  circumstances  is,  whether  the  Justices  were  right  in  awarding  expenses  under 
the  statute  libelled,  and  pronouncing  a  sentence  of  imprisonment  in  default  of  payment 
of  the  sums  decerned  for. 

The  ground  upon  which  it  is  maintained  that  the  Justices  cannot  award  expenses 
is,  that  the  complaint  upon  which  the  conviction  followed  is  under  the  Summary 
Procedure  Act,  and  that,  under  the  22d  section  of  that  Act,  the  Magistrates  are  not 
authorised  to  make  an  award  of  expenses,  unless  by  the  special  statute  libelled  expenses 
are  authorised.  That  section  provides,  that  "in  all  cases  of  complaint  under  this 
Act  for  the  recovery  of  any  penalty,  it  shall  be  lawful  for  the  Court  to  make  an  award 
of  expenses,  without  the  same  being  prayed  for  in  such  complaint,  but  expenses  shall 
not  be  awarded  to  or  against  any  public  prosecutor  or  party  prosecuting  under  the 
authority  of  any  Act  of  Parliament  for  the  public  interest,  unless  such  award  of 
expenses  is  authorised  by  such  Act,"  i.e,  by  the  Act  under  which  the  prosecution  is 
hronght  That  leads  us  to  the  consideration  of  the  terms  of  the  Public-Houses  Acts 
Amendment  Act,  the  statute  libelled,  to  see  whether  it  "  authorised  "  such  an  award. 
Now,  I  may  say  that  in  considering  its  terms  I  do  not  require  to  find  an  express 
authority  in  the  Act  for  an  award  of  expenses  for  each  particular  offence.  If  it  be 
the  fair  meaning  of  the  statute  under  which  the  complaint  is  presented  that  the 
conviction  is  to  be  followed  by  such  an  award  that  I  think  is  sufficient. 

The  Act  of  1862  is  one  of  a  series  commencing  with  9  Greo.  IV.  c.  58,  and 
including  the  16th  &  17th  Vict.  c.  78,  and  under  the  former  of  these  statutes  the 
penalties  are  chiefly,  if  not  entirely,  incurred  on  account  of  breach  of  certificate,  or 
a  contravention  of  its  regulations;  and  by  the  2d  section  of  the  Act  of  1862  it  is 
provided  that  "the  penalties  and  forfeitures  provided  by  the  recited  [51]  Acts,  or  either 
of  them,  for  breaches  of  or  offences  against  the  terms,  provisions,  and  conditions  of 
certificates,  shall  apply  to  breaches  of  or  offences  against  the  terms,  provisions,  and 
conditions  of  certificates  granted  under  this  Act."  Now,  if  this  was  a  case  of  breach 
of  certificate,  or  an  offence  against  the  conditions  of  a  certificate,  we  should  be  referred 
to  the  previous  statutes.  But  the  offence  charged  in  this  complaint  is  not  for  breach 
of  certificate.  It  is  an  offence  which  is  made  an  offence  under  the  Public-Houses 
Acts  for  the  first  time.  We  are  told  from  the  bar,  and  there  is  no  reason  to  doubt 
it,  that  it  was  formerly  an  offence  under  the  excise  statutes  only.  The  offence  is 
introduced  into  the  Public-Houses  Acts  by  the  16th  section  libelled.  That  section 
Jttovides  that  persons  found  guilty  of  this  new  offence  of  hawking  spirits  "  shall  forfeit 
and  pay  a  penalty  not  exceeding  £10,  and  in  default  of  immediate  payment  shall  be 
imprisoned  for  a  period  not  exceeding  sixty  days."  The  section  is  entirely  silent  on 
the  matter  of  expenses.  But  the  very  next  section,  which  deals  with  an  offence  not 
cognisable  for  the  first  time  under  the  statute  of  1862,  provides  for  the  payment  of 
a  penalty,  together  with  the  expenses  of  prosecution  and  conviction,  and  for  the 
hnprisonment  in  default  of  payment  for  the  period  prescribed  in  the  30th  section  of 
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the  Act  ol  Geo.  lY.,  and  there  are  also  other  clauBes  in  eontiaet  witli  the  16th  section. 
That  affords  a  strong  presumption  that  the  Legislature  did  not  intend  to  provide  for 
expenses  being  awarded  in  the  case  of  this  new  offence. 

But,  then,  reference  is  made  to  section  25  of  the  Act  of  1862,  as  implying  that 
for  all  the  offences  contained  in  the  statute  not  only  a  penalty  is  to  be  imposed,  but 
expenses  are  to  be  awarded  also.  I  do  not  think  that  is  a  fair  construction  of  the 
clause.  Its  terms  rather  lead  my  mind  to  the  opposite  opinion.  It  provides,  in  the 
first  place,  that  "  every  person  who,  after  the  passing  of  this  Act,  shall  commit  any 
breach  of  certificate,  or  who  shall  in  any  other  manner  offend  against  either  of  the 
recited  Acts  or  this  Act,  shall  be  prosecuted,  and  all  penalties,  together  with  the 
expenses  of  prosecution  and  conviction,  to  be  ascertained  on  conviction,  shall  be 
recovered,  unless  by  this  Act  otherwise  specially  directed  or  authorised,  before  the 
Sheriff  or  any  two  or  more  Justices  of  the  Peace  of  the  county,  or  any  Magistrate 
of  the  burgh  having  jurisdiction  in  the  county  or  burgh,  as  the  case  may  be,  in 
which  such  offender  shall  reside,  or  such  offence  shall  have  been  committed,  at  the 
instance  of  the  procurator-fiscal,  or  of  such  other  party  as  shall  be  specially  appointed 
to  prosecute  such  class  of  offences,  by  the  Justices  of  the  Peace  of  the  county  in 
General  Quarter  Session^  assembled,  or  the  Magistrates  of  the  burgh,  as  the  case  may 
be,  and  which  appointment  they  are  hereby  specially  authorised  to  make."  The 
substance  of  this  provision  is,  that  the  offences  under  the  Public-Houses  Act,  "and 
all  penalties,  together  with  the  expenses  of  prosecution,"  &a,  are  to  be  recovered 
before  a  particular  Court,  and  at  the  instance  of  a  particular  prosecutor;  but  it  can 
only  mean  that  that  is  to  take  place  where  the  expenses  are  authorised  by  the 
particular  section  of  the  statute  libelled.  But  the  section  proceeds  further  to  say, 
'*  and  such  Justices  of  the  Peace  in  General  Quarter  Sessions,  or  Magistrates,  as  the 
case  may  be,  shall  from  time  to  time  fix  a  reasonable  sum  in  name  of  salary,  or  a 
reasonable  rate  of  remuneration  by  fees  for  prosecutions,  and  all  other  business  under 
this  Act,  to  be  paid  annually  to  such  procurator-fiscal  or  other  party  appointed  to 
prosecute  as  aforesaid,  and  which  salary  or  the  amount  of  the  account  of  such  fees, 
as  the  same  shall  be  taxed  by  the  Clerk  of  the  Peace  of  the  county  or  district,  or 
the  Town-clerk  of  the  burgh,  as  the  case  may  be,  together  with  aU  necessary  and 
proper  outlays  attending  such  prosecution,  and  also  the  execution  of  the  recited  Acts 
and  this  Act,  shall  form  a  proper  charge  against,  and  shall  be  paid  annually  out  of 
the  rogue-money  or  other  fund  of  the  county  out  of  which  the  expenses  of  criminal 
prosecutions  are  in  use  to  be  paid,  and  in  burghs  out  of  the  police  funds,  or  where 
there  are  no  police  funds,  out  of  the  corporation  funds  of  the  burgh,  as  the  case  may 
be ;  and  all  penalties  and  expenses  of  prosecution  lEuid  convictions  incurred  under 
and  imposed  by  the  recited  Acts  and  this  Act  shall,  when  recovered,  if  adjudged  by 
any  Sheriff  or  Justice  or  Justices  of  the  Peace,  or  Magistrate  of  any  burgh,  be  wholly 
paid  into  the  rogue-money  fund  of  the  county,  and  if  adjudged  by  any  Magistrate 
or  police  judge  of  any  royal  or  parliamentary  burgh,  be  wholly  paid  into  the  police 
funds,  or  where  there  shall  be  [52]  t^o  police,  into  the  corporation  funds  of  the 
burgh  in  which  such  penalties  shall  be  imposed  respectively."  The  result  of  this  is, 
that  the  enforcement  of  this  statute  being  put  into  the  hands  of  the  Justices  of 
counties  (and  we  are  here  dealing  with  a'  sentence  pronounced  by  the  Justices),  they 
are  required  to  provide  for  the  expenses  attendant  upon  the  carrying  out  of  the  Act, 
and  all  the  penalties  recovered  are  to  be  paid  into  the  rogue-money;  so  that  the 
question  is  rather  a  question  between  the  suspender  and  the  rogue-money,  and  not 
between  him  and  the  respondent  at  all,  whether  the  suspender  is  to  be  at-  the  expense 
of  his  own  conviction,  or  the  prosecution  is  to  be  at  the  expense  of  the  rogue-money. 
I  cannot  say  that  the  procurator-fiscal  can  recover  expenses  under  the  award  pronounced 
in  the  face  of  this  22d  section  of  the  Summary  Procedure  Act.  I  am,  therefore,  for 
suspending  the  sentence. 

Lord  Deas. — I  am  very  much  of  the  same  opinion.  This  is  of  the  nature  of 
a  criminal  proceeding,  and  a  penalty  is  a  more  natural  result  of  it  than  expenses. 
The  presumption  against  expenses  being  the  result  is  strengthened  by  the  enactment 
in  section  22  of  the  Summary  Procedure  Act  as  to  expenses  being  a  consequence 
of  conviction  only  where  authorised  by  the  special  Act.  That  enactment  does  not 
mean,  I  think,  that  expenses  must  be  expressly  authorised  by  the  special  Act.  The 
authority  to  award  expenses  may  be  implied,  and  is  said  to  be  so  here,  by  section 
25  of  the  special  Act,  on  which  the  complaint  proceeds.     That  section  provides  for 
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the  maoner  in  which  expenses  as  well  as  penalties  may  be  lecQvered.  But  that,  I 
think,  so  far  as  regards  expenses,  is  applicable  only  to  cases  in  which  expenses  may 
be  competently  awarded,  and  does  not  extend  the  power  to  award  expenses  so  as  to 
include  all  prosecutions  under  the  statute.  To  see  whether  expenses  can  be  awarded 
or  not,  we  must  look  to  the  whole  statute,  and  particularly  to  sections  16  and  17,  which 
stand  in  contrast  to  each  other.  The  16th  section,  which  creates  a  new  offence  of 
hawking  spirits,  enacts  that  a  party  convicted  of  that  offence  "  shall  forfeit  and  pay 
a  penalty  not  exceeding  J&IO,  and  in  default  of  immediate  payment  shall  be  imprisoned 
for  a  period  not  exceeding  sixty  days."  Nothing  is  said  about  expenses.  But  in 
section  17,  which  relates  to  a  different  offence,  viz.  trafficking  in  exciseable  liquors 
''in  any  place  or  premises  without  having  obtained  a  certificate,"  it  is  provide.d  that 
^e  person  convicted  of  that  offence  shall  forfeit  certain  penalties,  ''  together  with  the 
expenses  of  prosecution  and  conviction.''  The  one  section  thus  authorises  nothing 
except  a  penalty,  while  the  other  authorises  both  penalty  and  expenses.  Taking  the 
25ih  section  in  connection  with  these  two  sections,  and  the  terms  of  the  statute 
generally,  the  fair  reading  seems  to  me  to  be,  that  this  new  offence  might  be  visited 
with  a  penalty  not  exceeding  £10,  which  was  to  cover  everything.  The  Magistrates 
might  inflict  the  whole  penalty,  or  only  a  part  of  it ;  and  I  am  not  prepared  to  say, 
that  in  fixing  the  amount  (not  exceeding  the  £10),  they  might  not  take  into  account 
that  the  offence  had  caused  certain  expenses.  But  if  the  respondent's  contention  is 
correct,  they  might  inflict  the  whole  penalty,  and  expenses  over  and  above.  The 
Act  contemplates  that  the  expenses  are  to  be  made  good,  in  the  first  instance  at  all 
events,  out  of  the  rogue-money.  The  fiscal's  salary  and  all  other  expenses  connected 
with  such  prosecutions  are  to  be  so  provided  for;  and,  on  the  other  hand,  the 
penalties  and  expenses,  so  far  as  authorised  and  recovered,  are  to  be  paid  into  the 
rogae-money.  That  seems  to  me  the  fair  construction  of  the  statute.  It  is,  however, 
a  new  and  difficult  point,  on  which  there  might  quite  reasonably  be  a  difference  of 
opinion ;  and  I  am  not  in  the  least  surprised  that  the  Justices  took  another  view  of 
ik  I  do  not  say  that,  the  suspender  may  not  succeed  in  his  threatened  action  of 
damages ;  but  I  should  be  sorry  to  give  any  encouragement  to  his  taking  bis  chance  of 
that  result 

Lord  Jbrvibwoodb  concurred. 

Conviction  suspended,  with  expenses,  modified  to  six  guineas. 

N.  M.  Campbell,  S.S.C. — John  Qallktly,  8.S.C. — Agept^.. 


Xo.  26.  VIII.  Macphebson,  53.     23  Oct  1869.     2d  Div.— I. 

Archibald  Muir  and  Others  (Trustees  of  the  late  John  Muir);  Mrs. 
Mary  Dowie  and  Others;  John  Sibbald  Muir  and  Others;  Henry 
Houldsworth  and  Others  ;  Alexander  Muir  and  Another  (Executors  of 
the  late  William  MuLr). — Fraser — Moncrieff — SoL-Oen.  Clark — Lancaster^ 

Sueeession — Vesting — Survivorship, — A  father  directed  his  testamentary  trustees  to 
retain  sufficient  funds  to  secure  an  annuity  for  his  widow,  and  to  divide  the  whole 
remaining  estate  ''equally  among  my  whole  children  who  may  be  alive  at  the  date  of 
my  death,"  the  provision  to  be  payable  on  their  attaining  majority,  and  to  be  in  lieu 
of  legitim.     He  further  directed  that  in  case  any  of  his  children  died  before  their 

'  share  was  payable,  "  the  provisions  of  the  children  so  dying  shall  be  divided  equally 
among  the  survivors,  excepting  the  children  so  deceasing  shall  have  families  of  their 
own,''  &c.  The  funds  to  be  retained  for  the  widow's  annuity  were  directed  to  be 
paid  at  her  death  among  "  my  said  children  in  the  manner  before  specified."  After 
the  testator's  death,  the  trustees  retained  the  whole  estate  to  provide  the  widow's 
annuity,  and  no  payment  was  made  to  any  of  the  children  until  after  her  death.  Before 
that  date  the  whole  children  had  attained  majority,  and  some  of  them  had  died 
immarried.  Held  (1)  that  by  the  deed  the  portion  of  the  estate  to  be  retained  to 
secure  the  widow's  annuity  was  destined  to  the  same  persons  as  the  remainder  of  the 
estate ;  and  (2)  that  the  shares  destined  to  the  several  children  either  vested  in  the 
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whok  of  them  a  morte  testatoris  (dubject  to  the  condition  of  euryiYorship),  or,  in 

regard  to  those  who  were  then  minors,  at  majority. 
Testament — Pencil  Codicil. — Held  that  a  codicil  written  in  pencil  is  effectual,  if  it  be 

clear  that  it  is  a  testamentary  writing,  and  not  merely  a  jotting. 
Sitccessum — Testament. — A  testator  by  his  settlement  directed  his  trustees  to  divide 

the  residue  of  his  estate  among  his  children  in  equal  shares.    In  a  codicil  he  provided 

that,  in  the  event  of  each  child's  share  being  less  than  £1000,  "  the  married  daughters' 

shares"  should  be  reduced  to  £100  each.     Held  that  the  restriction  applied  only  to 

the  daughters  married  before  the  death  of  the  testator. 

Mr.  John  Muir  died  on  23d  December  1839.  He  left  a  trust  disposition  and 
codicil,  by  which  he  directed  his  trustees  to  pay  to  his  widow  an  annuity  of  J&300  per 
annum. 

And  further,  by  the  4th  purpose  "  to  divide  equally  among  my  whole  children  that 
may  be  alive  at  the  time  of  my  death,  including  the  said  John,  Andrew,  James,  and 
WUliam  Muir,  share  and  share  alike,  the  foresaid  ascertained  capital  and  interest  as 
before  specified  (after  retaining  therefrom  such  a  sum  as  may  be  necessary  for  covering 
the  annuity  provided  to  my  said  wife  as  aforesaid),  together  with  all  .other  means,  pro- 
perty, and  effects,  whether  heritable  or  moveable,  which  may  belong  to  me  at  the  time 
of  my  death  over  and  above  the  foresaid  capital,  excepting  the  household  furniture  before- 
mentioned,  which  provisions  shall  be  payable  to  each  of  my  said  children  on  their 
respectively  attaining  the  age  of  majority ;  but  declaring  that  no  child,  on  his  or  her 
attaining  said  age,  shall  be  entitled  to  draw  more  than  his  or  her  pro  rata  share  of  the 
instalments  that  may  be  paid  up  to  my  said  trustees  at  the  time,  reserving  their  claims 
for  their  proportions  of  the  other  instalments  as  they  shall  be  severally  recovered,  with 
power  to  my  said  trustees,  and  the  survivors  or  survivor  of  them,  to  make  such 
advances  from  the  interest  to  be  received  by  them  upon  the  foresaid  capital  for  the 
maintenance  and  education  of  my  said  children  from  time  to  time  as  they  may  see  fit ; 
and  it  is  hereby  declared  that  if  any  of  my  said  children  die  before  the  shares  to  which 
they  may  be  entitled  shall  be  payable,  the  provisions  of  the  children  so  dying  shall  be 
divided  equally  among  the  [§4]  ^survivors,  excepting  the  children  so  deceasing  shall 
have  families  of  their  own,  in  which  event  the  families  of  such  children  shall  receive 
equally  among  them  the  shares  that  would  have  fallen  to  their  deceased  parents 
respectively,  .  •  .  which  provisions  shall  be  accepted  of  by  my  said  wife  and  children 
in  full  satisfaction  of  all  claims  of  terce,  legitim,  bairns'  part  of  gear,  or  other  legal 
claims  that  may  be  competent  to  them  in  any  manner  of  way."  The  7th  purpose  was, — 
"  I  hereby  further  appoint  my  said  trustees,  and  the  survivors  or  survivor  of  them,  to 
divide  equally  among  my  said  children,  share  and  share  alike,  in  the  manner  before 
specified,  the  household  furniture,  silver-plate,  bed  and  table  linen,  books,  and  other 
plenishing  that  may  be  lif erented  by  my  said  wife,  and  also  the  capital  that  may  have 
been  laid  aside  to  answer  the  foresaid  annuity  provided  to  her,  and  that  upon  the  death 
of  my  said  wife." 

At  the  end  of  the  trust-deed  the  truster  had  written  in  pencil  with  his  own  hand 
and  subscribed  these  two  sentences: — "23d  October  1839. — Having  given  my  son 
Robert  £650  for  his  outfit  to  Australia,  and  capital  to  carry  on  his  operations  there, 
that  sum  shall  be  deducted  from  his  share  of  my  estate."  And  immediately  below  the 
above,  dated  6th  January  1837 — "And  should  my  children's  shares  turn  out  to  be  not 
more  than  £1000  each,  I  reduce  the  married  daughters'  shares  to  £100  each;  and 
should  they  turn  out  to  be  not  more  than  £1500, 1  reduce  them  to  £200 ;  and  should 
they  turn  out  to  be  not  more  than  £2000,  I  then  reduce  my  married  daughters'  shares 
to  £500  each." 

The  truster  was  survived  by  his  widow,  and  by  fourteen  children,  who  all  attained 
majority. 

To  provide  for  the  widow's  annuity  it  was  necessary  for  the  trustees  to  retain  the 
whole  trust-estate.  Until  their  mother's  death  no  payment  was  made  to  any  of  the 
children. 

The  widow  died  in  1868.  Seven  of  the  children  had  died  meanwhile,  some  of 
whom  had  married  and  had  left  children,  but  these  children  had  died  unmarried. 

The  trustees,  the  surviving  children,  and  the  representatives  of  those  who  had 
deceased,  in  a  special  case,  submitted  the  following  questions  for  the  opinion  and  judg- 
ment of  the  Court : — "  (1)  Did  the  shares  of  the  funds  retained  by  the  trustees  of  Mr. 
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Muir  to  meet  his  widow's  annuity  become  vested  in  his  children  at  their  father's  death, 
or  not  until  the  death  of  their  mother,  or  at  what  other  period  ?  And  have  the  children 
of  Robert  Muir  and  Mrs.  Eliza  Muir  or  Houldsworth  any  rights  as  representing  the  said 
deceased  parties  respectively  1  (2)  Are  the  two  pencil  holograph  codicils  written  on  the 
settlement,  both  or  either  of  them,  valid  and  effectual  ?  (4)  In  the  event  of  the  codicil 
relating  to  the  shares  of  the  truster's  married  daughters  being  found  effectual,  is  its 
application  limited  to  the  shares  of  the  said  Mrs.  Mary  Muir  or  Dowie,  and  Mrs.  £liza 
Muir  or  Houldsworth,  who  were  married  at  the  date  of  the  codicil,  and  at  the  date  of  the 
testator's  decease,  or  does  it  extend  to  the  shares  of  the  said  Lady  Agnes  Muir  or  Win- 
gate,  and  Mrs.  Georgina  Muir  or  Playfair,  who  were  married  after  the  decease  of  their 
father,  and  after  they  had  attained  majority  ? " 

At  advising, — 

Lord  Cowan. — 1.  The  first  question  to  be  determined  under  the  special  case  regards 
the  period  when  the  residue  of  the  estate  vested  in  the  several  children  to  whom  it  is 
destined  by  the  father's  settlement ;  in  particular,  whether  the  funds  retained  by  the 
trustees  (which,  as  explained  in  the  case,  embraced  the  whole  estate)  vested  in  the 
children  at  the  death  of  their  father,  or  not  until  [55]  their  mother's  death.  This 
question  must  be  determined  upon  a  consideration  of  the  whole  provisions  of  the 
settlement,  and  the  intention  of  the  testator  to  be  thence  inferred.  ^ 

By  the  second  purpose  of  the  trust  an  annuity  is  provided  to  th«  truster's  widow  of 
£300,  restrictable  to  £150  in  the  event  of  her  second  marriage.  No  other  permanent 
burden  on  the  trust-funds  is  imposed  by  the  deed.  By  the  fourth  purpose  provision  is 
made  for  the  free  capital  belonging  to  the  truster,  employed  in  the  business  carried  on 
by  him  at  his  death,  being  correctly  ascertained,  and  for  this  free  capital  being  made 
over  to  his  four  sons  with  a  view  to  their  carrying  on  the  business  on  their  own  account, 
—under  condition  of  the  said  free  capital  being  "  paid  to  the  trustees  for  the  behoof  of 
my  whole  children  who  may  be  alive  at  the  time  of  my  death,"  by  equal  yearly  instalments 
in  the  course  of  eight  years.  Then  follows  a  direction  as  to  the  equal  division  of  the 
said  capital,  and  of  the  whole  other  estate,  heritable  and  moveable,  belonging  to  the 
truster.  This  direction  is  "to  divide  equally  among  my  whole  children  that  may  be 
alive  at  the  time  of  my  death,"  including  his  four  sons,  share  and  share  alike ;  "  which 
provision,"  it  is  added,  "  shall  be  payable  on  their  respectively  attaining  the  age  of 
majority."  From  the  estate  and  funds  which  are  to  be  thus  divided  and  paid  to  the 
children  there  are  exceptions,  viz. — (1)  such  a  sum  to  be  retained  from  the  ascertained 
capital  and  interest  employed  in  the  business,  and  to  be  paid  by  the  sons  to  the  trustees 
for  behoof  of  the  children,  as  may  be  necessary  for  covering  the  annuity  provided  to 
tHe  widow ;  and  (2)  the  household  furniture  lif erented  by  her.  Supposing  the  direction 
in  the  deed  to  have  stopped  here  I  do  not  think  that  the  direction  to  retain  out  of  the 
business  capital  a  portion  of  the  funds  to  secure  the  widow's  annuity  could  be  held  to 
affect  the  vesting  of  the  estate  as  at  the  death  of  the  testator.  That  capital  (including 
the  portion  of  it  retained)  was  to  be  paid  by  the  sons  to  the  trustees  for  behoof  of  the 
whole  children  alive  at  the  truster's  dealh.  All  these  children,  therefore,  became  vested 
with  their  several  shares,  although  these  might  be  partially  retained  to  secure  the 
widow's  annuity,  whatever  may  be  said  as  to  the  household  furniture.  These  provisions 
thus  vesting  in  the  children  are  to  be  payable  to  each  of  them  on  attaining  the  age  of 
majority. 

So  far,  then,  this  provision  of  the  deed  seems  to  me  clear  enough  ;  but  there  follows 
a  declaration,  "  that  if  any  of  my  said  children  die  before  the  share  to  which  they  may 
be  entitled  shall  be  payable,  the  provisions  of  the  children  so  dying  shall  be  divided 
equally  among  the  survivors,"  excepting  as  to  those  leaving  families,  who  are  to  take 
the  place  of  their  deceased  parents.  The  obvious  meaning  of  this  clause  of  survivorship 
is  to  provide  for  the  death  of  children  prior  to  majority,  when  alone  their  shares  were 
to  be  payable ;  and  also  to  provide — what  no  d5mbt  the  law  would  have  regulated — 
▼iz.  for  the  case  of  children  predeceasing  their  father,  but  leaving  families  of  their  own. 
This  survivorship  clause  provides  for  either  of  these  cases,  but  in  soimd  construction 
cannot  be  carried  further.  Every  clause  of  this  kind  is  to  be  construed  with  due  regard 
to  its  special  terms,  having  regard  to  the  other  provisions  of  the  deed.  Where  no 
other  part  of  the  deed  fixes  the  vesting,  and  that  requires  to  be  determined  by  the 
direction  given  as  to  payment  and  division,  a  survivorship  clause  is  all-important.  The 
case  of  Donaldson's  Trustees  (H.  of  L.,  14th  February  1862)  to  which  reference  was 
made  in  the  argument,  is  of  that  description.     The  only  direction  as  to  payment  and 
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division  was  '*  on  the  death  of  the  longest  liver  of  the  spouses/'  The  claiise  in  this 
deed  is  quite  dififereutly  expressed,  and  occurs  in  the  midst  of  a  series  of  provisions  that 
fix  the  period  of  vesting  as  at  the  testator's  death.  And  hence  it  is  that  the  provision 
of  this  deed,  which  directs  that  the  funds  laid  aside  to  meet  the  widow's  annuity  shall 
upon  her  death  be  divided  '*  equally  among  my  said  children,  share  and  share  alike,  in 
the  manner  before  specified,"  is  so  expressed  as  necessarily  to  embrace  the  whole 
children  alive  at  the  father's  death,  or  the  families  of  such  as  may  have  predeceased  that 
event  The  division  is  not  to  be  among  children  alive  at  the  widow's  death,  but  "  my 
said  children," — that  is,  the  same  individuals  in  whom,  by  the  previous  provisions  of 
the  deed,  the  whole  estate  vested,  and  to  whom  the  whole  would  have  been  paid  at  the 
death  of  the  testator,  or  at  majority,  but  for  the  security  pro-[56]-vided  by  retention 
of  the  funds  for  behoof  of  the  widow.  This  view  is  in  accoidance  with  the  whole  other 
provisions  of  the  deed.  In  particular,  it  is  consistent  with  the  provisions  niade  in  the 
fifth  purpose,  that  the  whole  heritable  property  belonging  to  the  truster  at  the  time  of 
his  death,  and  not  merely  that  portion  of  it  which  was  connected  with  the  business, 
should  be  employed  in  securing  the  provisions  conceived  in  favour  of  the  truster's  wife 
and  children.  The  whole  heritable  property,  therefore,  behoved  to  be  held  by  the 
trustees  to  secure  the  widow's  annuity.  They  held  not  merely  the  business  capital 
whjf h  they  were  directed  to  retain  so  far  as  necessary,  but  the  whole  heritable  estate  of 
the  deceased  for  that  purpose.  As  matters  have  turned  out,  the  free  trust-estate  of 
every  description  amounted  to  no  more  than  £7000,  and  this  has  been  retained  by  the 
trustees,  as  directed  by  the  deed,  until  the  widow's  death.  The  amount  consists  not  less 
of  the  proceeds  of  heritable  property  which  formed  no  part  of  the  business  capital,  than 
of  the  surplus  of  that  capital  itself.  The  question  of  vesting,  therefore,  truly  relates 
not  solely  to  shares  of  the  business  capital  retained,  but  to  the  shares  of  the  estate 
generally,  which  the  truster  specially  destined  to  children  alive  at  the  time  of  his 
death. 

On  the  whole,  as  to  this  question  of  vesting,  it  appears  to  me  that  but  one  period  is 
contemplated  by  the  deed,  and  that  the  testator's  intention  was  that  a  vested  interest 
should  be  taken  in  his  estate  by  all  his  children  alive  at  his  death,  subject  to  the 
conditio]^  of  survivorship  to  the  limited  extent  and  effect  which  I  have  explained. 

2,  On  the  second  question,  no  explanation  has  been  given  by  the  parties  of  the 
circumstances  in  which  the  two  holograph  writings  were  added  to  the  deed  of  settle- 
ment by  the  testator.  I  understand  the  fact  not  to  be  disputed  that  the  deed,  having 
been  all  along  in  his  own  possession,  was  found  in  his  repositories  in  the  condition  in 
which  it  has  been  presented  to  and  been  inspected  by  the  Court.  And  thus  the  only 
point  submitted  for  judgment  is,  whether,  because  of  the  writings  being  in  pencil,  and. 
not  in  ink,  they  are  to  be  held  invalid  and  ineffectual  ?  That  the  writing  is  in  pencil  is 
an  important  element  in  the  inquiry,  whether  a  holograph  addition  to  a  settlement 
ought  to  receive  effect  as  testamentary,  or  whether  it  is  to  be  viewed  as  deliberative 
only.  But  if  it  be  truly  testamentary  in  its  nature  and  terms,  so  as  to  entitle  it  to 
effect  had  it  been  written  in  ink,  I  cannot  hold'  that  its  being  written  in  pencil  destroys 
its  validity.  Now,  the  writings  in  this  case  are  in  their  terms  testamentary ;  they  are 
both  of  them  subscribed  by  the  testator  and  dated  by  him,  and,  being  holograph,  they 
are  probative  writs  by  the  law  of  Scotland.  And  hence,  there  being  no  circumstances 
in  the  case  to  show  that  they  must  have"  been  written  merely  as  deliberative,  effect 
cannot  be  denied  to  them,  on  the  mere  ground  of  their  having  been  written  in  pencil. 
This  view  is,  I  think,  consistent  not  less  with  the  principles  of  our  own  law,  than  with 
the  decisions  which  have  been  pronounced  in  the  English  Courts,  the  import  of  which 
will  be  found  accurately  summarised  by  Mr.  Williams  in  the  1st  volume  of  his  work  on 
Executors,  p.  106,  6th  edition. 

•  ......*•*. 

4.  The  codicil  relating  to  the  shafes  of  married  daughters,  in  the  view  I  take  of  the 
testator's  deed  of  settlement,  and  of  the  terms  of  the  codicil  itself,  is  applicable  only  to 
those  of  his  daughters  who  were  married  at  the  time  of  his  death. 

Lord  Benholme. — The  first  query  has  occasioned  me  considerable  anxiety,  as  I 
doubted  whether  the  case  of  Donaldson's  Trustees  did  not  lay  down  a  principle  which 
should  hinder  vesting  here.  I  have  examined  that  case  anxiously,  and  after  full  con- 
sideration have  come  to  be  of  the  opinion  that  here  the  survivorship  clause  does  not 
prevent  the  vesting  of  any  part  of  the  estate.  My  doubts  were  put  an  end  to  by 
looking  to  the  whole  clauses  of  the  deed,  and  considering  what  must,  o&  the  whole. 
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have  been  tlie  meaning  of  the  testator.  I  find  in  the  deed  repeated  mention  of  the 
children  alive  at  his  death,  and  the  main  scope  and  object  of  the  deed  is,  as  I  read  it, 
to  make  provision  for  them.  The  clause  directing 'funds  to  be  retained  to  secure  the 
widow's  annuity  is,  1  think,  [57]  &  subordinate  clause,  and  ought  not  to  affect  the 
provision  in  favour  of  the  children. 

As  to  the  pencil  codicils,  the  principle  stated  by  your  Lordship  is  a  sound  one. 
We  must  be  satisfied  that  they  are  not  merely  deliberative,  but  testamentary ;  but  in 
determining  that  question  it  is  to  my  mind  a  conclusive  fact  that  they  are  dated  and 
signed.  Wliy  should  a  man  put  his  name  to  what  is  intended  merely  as  a  memorandum 
for  himself  1 

Lord  Neaves. — I  concur  without  much  difficulty.  The  present  case  appears  to  me 
very  different  from  that  of  Donaldson's  Trustees,  where  an  express  and  total  liferent 
was  given  to  the  only  near  relation  the  testator  had,  and  where  the  legatees  were 
distant  relatives.  Here,  as  Lord  Benholme  has  remarked,  the  provisions  are  conceived 
ia  favour  of  children,  and  they  are  giVen  in  lieu  of  legitim,  which  is  to  my  mind  a 
most  important  consideration,  legitim  being  a  claim  which  arises  at  the  father's  death. 
No  doubt  the  children's  shares  are  not  to  be  paid  till  majority ;  but  this  qualification, 
being  expressed,  rather  seems  to  me  to  exclude  any  other. 

As  to  the  second  query,  there  is  no  positive  rule  as  to  the  materials  with  which  a 
will  shall  be  written  ;  these  are  not  a  matter  of  solemnity ; — ^and  whether  the  docu- 
ment be  written  in  ink  or  in  pencil  the  Court,  before  sustaining  it  as  a  will,  must  be 
satisfied  that  it  is  the  enixa  voluntas  of  the  testator.  I  think  this  a  very  clear 
case.  The  codicils  are  signed  and  dated,  and  the  letters  in  them  appear  to  be  well 
formed. 

The  Lord  Jubticb-Clbbk,  not  having  heard  the  argument,  took  no  part  in  the 
advising. 

The  Court  pronounced  this  interlocutor : — "  The  Lords  are  c^  opinion,  and  deter- 
mine— (1)  That  the  shares  of  the  trust-estate  destined  to  the  several  children  of  the 
testator  vested  in  them  as  at  the  death  of  their  father  with  regard  to  the  whole  estate, 
or,  in  regard  to  those  who  were  at  that  time  minor,  as  at  their  minority;  (2)  That 
the  holograph  codicils  are  both  of  them  valid  and  effectual ;  .  .  .  and  (4),  That  the 
codicil  relating  to  the  shares  of  married  daughters  is  applicable  only  to  the  shares 
of  those  daughters  who  were  married  at  the  time  of  their  father's  death,  and  decern 
accordingly." 

Jardimb,  Stodart,  &  FfiASSRa,  W.S. — Agents. 
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— Justiciary  Clerk. 

Alexander  Eobkrtson,  Suspender. — Scott 
DuKB  OP  Athole,  Eespondent. — Sol.-Gen,  Clark — Lee. 

Process— Dunkeld  Bridge  Act  (43  Geo.  III.  c.  33) — Summary  Procedure  (Scotland) 
Act,  1864  (27  &  28  Vict.  c.  53) — Competency. — Held  that  it  was  competent  to 
prosecute  under  the  summary  Procedure  Act  a  complaint  under  the  23d  section  of 
the  Dunkeld  Bridge  Act,  whereby  any  person,  on  conviction  of  malicious  injury  to 
the  toll-gate,  is  made  liable  to  pay  not  only  a  penalty,  but  the  damage  done,  and,  in 
default  of  payment,  to  be  imprisoned  for  a  period  not  exceeding  three  months. 

Justice  of  the  Peace — Oppression.  —  Circumstances  in  which  held  that  Justices  had 
not  acted  oppressively  in  refusing  an  adjournment  of  trial  to  enable  the  suspender 
to  examine  an  alleged  material  witness. 

Questumy  Whether  a  suspender  who  has  not  followed  out  his  objections  to  a  judgment  of 
the  Justices  of  Peace  Court  before  the  Quarter  Sessions  is  not  barred  from  insisting 
in  them  by  suspension. 

[58]  ^exander  Robertson  was  charged  before  the  Justices  of  Peace  for  Perthshire 
with  a  contravention  of  the  23rd  section  of  the  Dunkeld  Bridge  Act  (43  Geo.  III.  c. 
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33),  by  maliciously  breaking  down  the  toll-gate  and  toll-house  at  Dunkeld  Bridge. 
The  complaint  was  at  the  instance  of  the  Duke  of  Athole,  and  was  brought  under  the 
Summary  Procedure  Act.  The  23d  section  of  the  Bridge  Act  declared  that  if  any 
person  should  maliciously  break  down  the  said  toll-gate,  "  every  person  so  offending, 
and  being  thereof  convicted  .  .  ,  before  any  two  or  more  Justices  of  the  Peace  of  the 
said  county  of  Perth,  shall  not  only  be  condemned  to  pay  the  whole  damages  and 
expenses  sustained  by  the  said  Duke  or  his  heirs,  but  also  be  fined  in  a  sum  not  less 
than  £5  sterling,  and  not  exceeding  £10  sterling,  and,  in  default  of  payment,  to  be 
imprisoned  for  a  term  not  exceeding  three  months." 

At  the  trial  Robertson  applied  for  an  adjournment,  and  warrant  to  apprehend  the 
complainant  (the  Duke  of  Athole). 

The  circumstances  in  which  this  application  was  made  were  thus  recorded  in  the 
proceedings : — "  The  respondent  stated  that  he  had  an  execution  of  citation  against  the 
complainer  as  a  witness,  but  he  had  not  appeared.  He  therefore  craved  an  adjournment, 
and  a  warrant  to  apprehend  him  for  another  diet  to  be  named.  And  on  being  asked 
what  the  proposed  witness  could  state  as  to  this  case,  the  respondent  stated  it  was 
because  he  was  aware  that  he  (the  Duke  of  Athole)  was  committing  a  fraud  on  the 
public." 

The  Justices  refused  the  motion,  and  in  respect  of  the  evidence  they  "  convict  the 
said  Alexander  Robertson  of  the  contravention  charged,  and  therefore  adjudge  him  to 
forfeit  and  pay  the  sum  of  £i,  Is.  4d.,  being  the  damage  and  expenses  sustained  by  the 
oomplainer  by  said  contravention,  and  further  adjudge  him  to  forfeit  and  pay  the  sum 
of  XI 0  sterling  of  penalty;  and  in  respect  it  is  inexpedient  to  issue  a  warrant  of 
poinding  and  sale,  ordain  instant  execution  by  imprisonment,  and  grant  warrant  to 
officers  of  court  to  apprehend  the  said  Alexander  Robertson,  and  convey  him  to  the  prison 
of  Perth,  and  to  the  keeper  thereof  to  detain  him  for  the  period  of  three  months  from, 
the  date  of  his  imprisonment,  unless  the  sums  of  damages  and  penalty  shall  be  sooner 
paid." 

Robertson  appealed  to  the  next  Quarter  Sessions,  when  the  Justices,  "  in  respect 
the  appellant  declined  to  support  his  appeal,  dismissed  the  appeal." 

Robertson  suspended,  and  argued; — (1)  The  proceedings  were  incompetent  under 
the  Summary  Procedure  Act  Section  3  of  that  Act  prescribed  the  cases  to  which  the 
Act  was  applicable,  and  this  was  not  included.  There  was  no  machinery  in  the  Act 
by  which  damages  could  be  assessed.  (2)  The  Justices,  in  refusing  delay,  acted 
oppressively.  The  respondent  was  bound  under  the  Bridge  Act  to  take  away  the 
toll-gate,  and  cease  to  levy  dues,  so  soon  as  the  cost  of  the  bridge  had  been  repaid ;  and 
the  suspender  maintained,  and  was  entitled  to  prove  by  the  evidence  of  the  Duke,  that 
the  cost  had  been  repaid. 

Lord  Justigb-Gemeral. — The  sentence  complained  of  was  pronounced  in  an 
application  to  the  Justices  of  the  county  of  Perth  under  the  23  section  of  the  Dunkeld 
Bridge  Act ;  and  in  so  far  at  least  as  regards  the  first  objection  to  the  conviction  it  is 
extremely  important  to  attend  to  the  precise  words  of  that  section.  It  enacts  '^  that  if 
any  person  or  persons  shall  maliciously  break  down  or  otherwise  destroy  the  said  toll- 
gate  so  to  be  erected,  or  any  posts,  rails,"  and  so  forth,  "  every  person  so  offending,  and 
being  thereof  convicted  by  the  oath  of  one  or  more  credible  witness  or  witnesses  before 
any  two  or  more  Justices  of  the  Peace  of  the  said  county  of  Perth,  shall  not  only  be 
condemned  to  pay  the  [59]  whole  damages  and  expenses  sustained  by  the  said  Duke  or 
his  heirs,"  and  a  fine,  *^  but  in  default  of  payment,  to  be  imprisoned  for  a  term  not  ex- 
ceeding three  months."  Now,  apart  altogether  from  the  consideration  that  the  proceed- 
ings are  under  the  Summary  Procedure  Act,  I  do  not  think  any  one  could  read  that 
section  standing  by  itself  without  being  quite  satisfied  that  the  offence  there  dealt  with 
is,  in  the  mind  of  the  Legislature,  a  criminal  offence.  In  the  first  place,  it  is  described 
as  a  malicious  destruction  of  property,  which,  by  the  common  law  of  Scotland,  is  a 
criminal  offence.  In  the  second  place,  the  language  throughout  the  clause  is  the 
language  applied  to  criminal  proceedings.  It  speaks  of  ''  the  offence,"  and  of  '*  the 
person  offending,"  and  of  his  " conviction," and  of  his  "being  condemned."  All  these 
words  are  plainly  applicable  to  criminal  procedure.  Therefore,  not  merely  the  offence 
itself  is  a  criminal  offence,  but  the  procedure  under  the  clause,  and  the  sentence 
authorised  to  be  imposed  by  the  clause,  are  of  a  criminal  nature.  There  is  nothing  civil 
about  them.  What  is  the  sentence  that  the  Justices  are  authorised  to  pronounce  t  It 
is  said  *  the  party  being  convicted  "  shall  not  only  be  condemned  to  pay  the  whol« 
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damages  and  expenses  sustained  by  the  said  Duke  or  his  heirs,  .but  also  be  fined  in  a 
sum  not  less  than  £5  sterling,  and  not  exceeding  £10  sterling,  and  in  default  of  pay-^ 
ment  to  be  imprisoned  for  a  term  not  exceeding  three  months."  The  leading  word  in 
this  last  part  of  the  clause — the  verb  upon  which  the  whole  sentence  depends — is  "  con- 
demned," and  what  is  it  that  the  offender  is  condemned  to  ?  He  is  condemned  to  make 
a  payment,  both  of  the  damages  and  expenses,  and  of  a  fine,  and  in  default  of  pay- 
ment to  be  imprisoned  for  a  term  not  exceeding  three  months.  I  confess  I  cannot 
entertain  the  smallest  doubt  that  there  is  a  warrant  there  for  the  Justices  to  impose,  as 
matter  of  pecuniary  mulct  against  the  offender,  the  whole  amount  of  the  damages  and 
expenses  sustained  by  the  complainer,  and  a  further  penalty  varying  between  £6  and 
£10,  and,  in  default  of  payment  of  these  sums,  pa3rment  is  to  be  enforced  by  imprison- 
ment for  a  period  not  exceeding  three  months. 

The  prosecutor,  proceeding  upon  this  23d  section,  presents  his  complaint  to  the 
Justices,  and  I  do  not  think  it  is  said  that  there  is  anything  in  the  complaint  disconform 
to  the  authority  under  which  it  is  laid,  and  I  do  not  think  that  the  sentence  itself,  upon 
its  face,  suggests  any  such  disconformity.  On  the  contrary,  the  Justices  seem  to 
me  to  have  done  precisely  what  the  23d  section  authorises  them  to  do.  They,  in 
respect  of  the  evidence  adduced,  '^  convict  the  said  Alexander  Robertson  of  the  contra- 
vention charged,  and  therefore  adjudge  him  to  forfeit  and  pay  the  sum  of  £4,  Is.  4d., 
being  the  damage  and  expenses  sustained  by  the  complainer  by  said  contravention,  and 
farther  adjudge  him  to  forfeit  and  pay  the  sum  of  £10  sterling  of  penalty ;  and  in 
respect  it  is  inexpedient  to  issue  a  warrant  of  poinding  and  sale,  ordain  instant  execution 
by  imprisonment;  and  grant  warrant  to  officers  of  Court  to  apprehend  the  said 
Alexander  Robertson  and  convey  him  to  the  prison  of  Perth,  and  to  the  keeper  thereof 
to  detain  him  for  the  period  of  three  months  from  the  date  of  his  imprisonment,  unless 
the  sums  of  damages  and  penalty  shall  be  sooner  paid."  Then  they  append  a  finding  of 
expenses  of  process,  which  is  not  complained  of  here,  and  which  is  not  made  the 
foundation  for  any  warrant  for  imprisonment  at  all. 

Now,  the  first  objection  which  is  made  to  this  conviction  is  that  the  proceedings 
are  taken  under  the  Summary  Procedure  Act,  whereas  that  statute  does  not, 
according  to  its  true  construction,  apply  to  a  prosecution  of  this  kind.  That  objection 
aeems  to  me  to  concede  that  if  the  prosecution  had  been  instituted  under  the  Act  43 
Gea  III.,  the  conviction  would  have  been  unobjectionable.  There  might  then  perhaps 
have  been  objections  taken  to  some  of  the  intermediate  steps  of  the  procedure,  which 
were  only  warranted  by  the  Summary  Procedure  Act ;  but  the  conviction  itself,  in  its 
substance,  this  objection  seems  to  concede,  would  be  quite  right  under  the  Dunkeld 
Bridge  Act.  Now,  the  application  of  the  Summary  Procedure  Act  depends  in  some 
d^ree  upon  the  construction  of  the  3d  section  of  that  statute  itself,  and  also  upon  the 
construction  of  this  23d  section  of  the  Dunkeld  Bridge  Act.  The  3d  section  of  the 
Summary  Procedure  Act  contains  four  subdivisions ;  and  the  question  is,  whether  a  pro- 
secution of  this  kind  can  be  brought  within  any  of  these  subdivisons.  Now,  here  is 
the  [go]  third  subdivision  : — "  All  proceedings  for  the  recovery  of  any  penalty  or  sum 
of  money  in  the  nature  of  penalty  which,  under  the  provisions  of  any  Act  of  Parlia- 
ment, may  be  recovered  by  summary  complaint  and  information,  or  by  poinding  or 
distress  and  sale,  or  other  summary  process  or  diligence  of  the  like  nature,  before  any 
Sheriff,  Justice  or  Justices,  or  Magistrate."  Is  this  a  proceeding  of  the  nature  of  a 
summary  complaint  for  recovery  of  a  penalty  or  sum  of  money  in  the  nature  of  a 
penalty?  I  apprehend  it  is.  I  do  not  think  the  circumstance  that  the  amount  of 
penalty  depends  upon  the  amount  of  malicious  mischief  done  renders  it  the  less  penal 
in  its  character ;  and  I  think  if  the  party  complaining  here  had  been  presenting  to  us 
ftn  argmnent  whether  this  was  a  penalty  or  not,  he  might  have  argued  very  successfully 
that  it  was  a  penalty,  and  to  be  treated  as  a  penal  proceeding,  upon  this  very  obvious 
ground,  that  when  the  amount  of  damage  and  expenses  is  ascertained,  he  is  to  be  con- 
denmed  to  pay  them  as  a  punishment  for  malicious  destruction  of  property,  and  to  be 
imprisoned  in  default  of  payment.  Suppose  there  had  been  no  other  penalty  or  fine 
in  this  clause  of  the  Act  of  Parliament  at  all,  it  appears  to  me  that  the  case  would 
^1  have  been  plainly  of  a  penal  nature,  and  the  circumstance  that  the  penalty  is  in- 
flicted in  this  way — that  the  offender  is  to  be  condemned  to  pay  the  amount  of  damage 
uul  expenses  actually  sustained,  and  a  sum  over  and  above  that  within  the  limits  of  £5 
and  £10 — does  not  to  my  mind  make  any  difference  whatever.  It  is  all  a  penalty ;  the 
whole  thing  added  toge^er  is  a  penalty  or  a  fine.     It  is  a  punishment  for  a  criminal 
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ofiEehce ;  and  I  do  not  know  what  is  a  penalty  if  the  pecuniary  punishment  of  a  cnminal 
ofifence  is  not.  Therefore  I  confess  I  do  not  feel  any  difficulty  in  holding  that  a  prose- 
cution under  the  23d  section  of  this  statute  is  within  the  meaning  of  the  third  sub- 
section of  section  3  of  the  Summary  Procedure  Act. 

There  is  only  one  other  objection  taken  by  the  suspender,  and  that  is,  that  when  he 
was  brought  before  the  Justices  he  moved  for  an  adjournment  in  consequence  of  the 
absence  of  a  witness  who,  he  alleged,  was  a  material  witness  for  him.  The  manner  in 
which  this  is  recorded  in  the  proceedings  is  not  unimportant.  "  The  respondent  stated 
that  he  had  an  execution  of  citation  against  the  complainer  as  a  witness,  but  he  had 
not  appeared.  He  therefore  craved  an  adjournment,  and  a  warrant  to  apprehend  him 
for  another  diet  to  be  named.  And  on  being  asked  what  the  proposed  witness  could 
state  as  to  this  case,  the  respondent  stated  it  was  because  he  **  (the  Duke)  *'  was  aware 
that  he  was  committing  a  fraud  on  the  public."  Now,  a  motion  for  an  adjournment  on 
the  ground  of  the  absence  of  a  material  witness  is  essentially  an  appeal  to  the  discretion 
of  the  Court,  and  the  Justices  were  bound  to  dispose  of  this  matter  according  to  their 
discretion.  I  do  not  say  that^  for  that  reason,  such  an  order  as  was  pronounced  may 
not  be  made  the  subject  of  review, — very  far  from  it.  I  think  an  inferior  Court  may,  in 
disposing  of  a  motion  of  this  kind,  commit  so  great  an  injustice  or  irregularity  as  to  sanction 
the  quashing  of  the  proceedings  by  a  superior  tribunal  But  still  it  is  none  the  less 
on  that  account  an  appeal  to  the  discretion  of  the  Court  to  move  for  an  adjournment 
upon  the  ground  of  the  absence  of  a  witness.  The  Justices,  exercising  their  discretion, 
refused  to  adjourn  the  proceedings  on  that  ground.  The  suspender  appealed  to  the 
Quarter  Sessions  after  the  conviction  was  pronounced  against  him,  but  he  did  not 
bring  that  matter  under  the  review  of  the  Quarter  Sessions, — the  proper  court  of 
appeal, — the  court  of  appeal  before  whom  it  would  have  been  clearly  competent  to  ask 
a  review  of  this  proceeding  of  refusing  an  adjournment.  He  does  not  insist  upon  it  there, 
but  he  comes  now  to  urge  it  as  a  reason  for  suspending  the  sentence,  and  setting  aside 
the  whole  proceedings.  I  shall  not  say  that  that  is  an  objection  which  we  cannot 
competently  entertain ;  but  I  am  very  clearly  of  opinion  that  it  is  one  that  we  ought 
not  to  entertain  upon  its  own  merits,  and  that  is  the  reason  why  I  abstain  from  giving 
any  opinion  as  to  the  competency  of  stating  it  in  the  form  of  a  reason  of  suspension  in 
this  Coiirt.  We  know,  and  have  been  told  in  the  course  of  ta<lay,  that  there  is  a 
dispute  going  on  between  the  Duke  of  Athole  and  certain  inhabitants  of  Dunkeld  and 
its  neighbourhood  as  to  whether  the  cost  of  the  bridge,  and  all  the  other  charges  which 
the  Duke  is  entitled  to  have  repaid,  have  not  been  already  paid  off  by  [gl]  means  of 
the  toll  dues  received  by  him ;  and  we  know,  and  have  been  told,  that  that  is  the  sub- 
ject of  an  action  of  accounting  in  the  civil  court.  Now,  the  meaning  of  this  statement 
by  the  suspender  upon  the  i^cord  here  is  that  he  (the  respondent)  desired  to  put  the 
Duke  of  Athole  into  the  witness-box  as  a  witness  for  the  put^se  of  examining  him 
upon  that  matter — examining  the  defender  in  that  civil  suit  as  to  the  matter  involved 
in  that  civil  suit — whether  he  was  entitled  to  go  on  charging  toll-duty,  or  was  not 
already  fully  paid  all  that  he  was  entitled  to  demand.  I  agree  with  the  Justices  in 
thinking  that  that  was  irrelevant  to  the  inquiry  under  this  petition  —  utterly  im- 
material ;  and  therefore  I  think  they  did  rightly  in  refusing  to  adjourn  the  proceedings 
for  the  purpose  of  such  a  witness  being  apprehended  and  brought  up,  and  that  if  the 
witness  had  been  there  they  would  in  all  probability,  and  most  properly,  have  refused 
to  allow  him  to  be  examined  on  that  subject.  Therefore  I  think  that  second  objection 
entirely  fails  upon  its  own  merits.  Upon  the  whole  matter  I  am  for  refusing  the 
suspension. 

Lord  Dsas. — The  first  objection  pleaded  here  against  the  conviction  before  the  Justices 
is,  that  the  proceeding  bears  to  be  instituted  under  the  Summary  Procedure  Act,  and 
that  the  Summary  Proceedure  Act  could  not  competently  be  applied  to  the  case.  If 
that  objection  be  well  founded,  it  is,  of  course,  fatal  to  the  conviction.  The  question 
whether  it  is  so  or  not  turns  upon  the  second  and  third  heads  of  section  3  of  the 
Summary  Procedure  Act.  By  the  second  head  of  that  section  all  proceedings  for 
offences  under  any  Act  of  Parliament  imposing  liability  to  imprisonment,  or  forfeiture, 
or  punishment,  or  to  be  imprisoned  in  default,  may  be  brought  under  the  forms  and 
provisions  of  the  Act.  Then,  by  the  third  head,  "  all  prosecutions  for  the  recovery  of 
any  penalty  or  sum  of  money  of  the  nature  of  a  penalty  under  any  Act  of  Parliament, '' 
and  so  on,  may  be  brought  under  the  Summary  Procedure  Act  If  this  prosecution  was 
of  the  nature  of  an  ordinary  action  for  civil  damages,  it  certainly  could  not  be  brought 
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onder  the  Summary  Procedure  Act ;  but  if  it  be  a  prosecution  for  something  of  the 
nature  of  a  penalty,  it  is  just  as  clear  that  it  might  be  brought  under  that  Act.  It  is  an 
important  question,  whether  it  could  be  so  brought  or  not,  because,  by  bringing  it  under 
that  Act,  the  prosecutor  obtained  this  advantage,  amongst  others,  that  he  might  ask 
the  Court  to  enforce  the  penalty  directly  by  imprisonmenir  without  any  previous  poinding 
or  attempt  to  poind,  as  would  otherwise  have  been  requisite  under  section  30  of  the 
Bridge  Act  I  do  not  know  that  the  opportunity  of  obtaining  review  was  much  more 
limited  by  instituting  the  prosecution  under  the  Summsury  Procedure  Act  than  it  would 
otherwise  have  been;  for  I  observe  that  section  32  of  the  Bridge  Act  provides  for 
review  only  by  the  Quarter  Sessions,  and  declares  that  their  judgment  shall  be  final. 

The  material  question,  however,  is,  whether  this  is  to  be  held  to-  be  a  prosecution 
for  a  penalty,  and  in  reference  to  that  question  very  much  depends  upon  whether  the 
provision  in  the  end  of  section  23  of  the  Bridge  Act,  to  the  effect  that,  in  default  of 
payment,  imprisonment  may  follow,  applies  simply  to  the  fine,  or  also  to  the  damages 
authorised  to  be  imposed  by  the  previous  part  of  the  same  section,  llie  section  is  not 
very  clearly  expressed,  and  I  am  not  surprised  that  a  question  has  been  raised  about  it. 
I  think  it  is  a  very  important  question.  The  statute  says,  if  any  person  shall  malici- 
ously break  down  or  destroy  the  toll-gate,  and  so  on,  every  person  so  offending,  on 
being  convicted,  "  shall  not  only  be  condemned  to  pay  the  whole  damages  and  expenses 
sustained  by  the  said  Duke'  or  his  heirs,  but  also  be  fined  in  a  sum  not  less  than  £5 
sterUng,  and  not  exceeding  £10  sterling,  and,  in  default  of  payment,  to  be  imprisoned 
for  a  term  not  exceeding  three  months."  Now,  there  is  considerable  plausibility  in 
the  argument  that  this  remedy  of  imprisonment  is  there  made  applicable  to  the  fine 
alone,  and  not  to  all  that  goes  before ;  and  that  argument  requires  us  to  read  the  whole 
of  the  section  carefully,  in  order  to  see  whether  it  is  well  founded  or  not.  I  have  read 
the  section  carefully,  and  on  this  point  I  am  much  moved  by  the  use  made  in  the 
outset  of  it  of  the  word  "  maliciously."  If  that  word  had  not  been  there,  I  should  have 
had  greater  difficulty  than  I  [62]  have.  If  any  person  shall  "maliciously"  break 
down  the  toll-gate,  that  person  shall  be  condemned  to  pay  the  damages,  and  so  on.  The 
foundation  of  the  whole  is  doing  the  act  or  acts  maliciously ;  and  I  see,  upon  looking 
at  the  summons,  it  is  charged  that  this  party  did  the  ftiings  he  is  charged  with  "  malici- 
ously." If  it  had  not  been  proved  that  he  did  them  maliciously,  no  conviction  could 
have  followed  either  for  damages  or  fine.  But  it  has  been  found  that  he  acted  malici- 
ously. The  conviction  necessarily  implies  that  he  did  so,  and  consequently  implies 
the  commission  of  a  crime ;  for  I  agree  with  your  Lordship  in  the  chair  that  malicious 
injury  to  property  is  a  crime.  The  damages  are  obviously  meant  as  part  of  the  punish- 
ment of  that  crime.  If  the  act  has  been  done  maliciously,  the  offender,  upon  convic- 
tion, is  to  be  condemned  to  "  pay  the  damages,  and  also  be  fined  in  a  sum  not  less  than 
£5,  and  not  exceeding  £10  sterling,  and  in  default  of  payment  to  be  imprisoned,"  &c 
I  think  the  way  in  which  the  two  parts  of  the  clause  run  together  here  is  very  import- 
ant The  damages  and  the  fine  are  together  to  form  the  pimishment;  and  I  there- 
fore come  to  the  same  conclusion  upon  that  point  with  your  Lordship.  If  this  be  a 
correct  view  of  the  statute,  it  is  quite  clear  that  the  Summary  Procedure  Act  might 
competently  be  made  applicable. 

The  seeond  objection  stated  by  the  suspender  is,  that  he  had  cited  the  Duke  of 
Athole  as  a  witness ;  that  the  Duke  did  not  appear ;  that  he  (the  suspender)  applied 
for  a  warrant  to  apprehend  his  Grace,  and  compel  him  to  appear  (which  undoubtedly 
was  a  competent  course  against  any  witness),  and  that  the  Justices  improperly  refused 
to  grant  the  warrant,  and  adjourn  the  Court,  as  the  suspender  maintains  they  ought  to 
have  done.  Now,  I  ^ree  with  your  Lordship  that  this  matter  of  adjournment  of  the 
Court,  for  any  cause,  including  the  absence  of  a  witness,  is  a  matter  in  the  discretion 
of  the  Court ;  and  although  I  do  not  say,  any  more  than  your  Lordship  does — that 
that  discretion  may  not  be  so  palpably  abused  as  to  authorise  the  interference  of  this 
Court — yet  it  would  require  to  be  very  clearly  shewn  that  that  was  so,  before  we  would 
mterfere  to  set  aside  a  summary  conviction  of  this  kind,  under  a  statute  which  con- 
templates very  summary  procedure,  and  reposes  great  confidence  in  the  discretion  of 
the  inferior  magistrates,  on  whom  the  jurisdiction  is  conferred.  It  would  require  to 
be  made  very  clear  that  there  had  been  injustice  done  to  the  party  complaining  of 
that  refusal  before  we  could  interfere  upon  that  ground.  Now,  I  think  that  in  this 
case  that  has  not  been  made  clear  at  all.  I  am  not  prepared  to  say  that  in  a  prosecu- 
tion of  this  kind  for  breaking  down  or  interfering  with  that  toll-gate,  and  these  other 
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erections,  it  would  be  totally  irrelevant  for  the  party  complained  of  to  shew  that  -these 
were  altogether  illegal  erections.  I  am  not  prepared  to  say  that.  I  think  it  would  be 
a  very  nice  question,  one  requiring  great  consideration,  if  it  were  properly  raised, 
whether  under  a  statute  of  this  kind — ^a  statute  which  authorises  a  private  party  to 
put  up  a  toll-gate,  and  to  levy  a  tax  from  the  public  on  a  public  road — ^an  offer  to  prove 
that  the  toll-gate  and  tax  were,  as  at  the  time  in  dispute,  absolutely  unauthorised  and 
illegal,  was  an  offer  altogether  incompetent  either  as  a  defence  or  as  an  extenuation  of 
the  offence  alleged.  This  is  not  by  any  means  the  same  case  as  that  referred  to  by  Mr. 
Lee,  where  the  prosecution  was  with  reference  to  a  toll-gate  belonging  to  the  road 
trustees,  for  behoof  of  the  public.  A  private  party  obtaining  a  temporary  right  to 
exact  tolls  on  a  public  road  to  the  extent  of  reimbursing  him  for  certain  specific  advances 
is  not  necessarily,  in  all  respects,  in  the  same  position  with  the  road  trustees.  I  say  no 
more  about  this,  however,  than  that  I  do  not  wish  to  be  understood  as  here  giving  an 
opinion  that  it  would  be  absolutely  incompetent  or  irrelevant,  whether  in  defence  or 
mitigation,  for  the  accused  party  to  prove,  in  any  way  whatever,  what  the  suspender 
alleges  he  wished  to  prove  by  the  evidence  of  the  Duke  of  Athole  in  this  case ;  and  it 
is  not  upon  that  ground  that  I  am  prepared  to  repel  this  objection.  But  I  think  the 
Justices  were,  in  any  view,  quite  entitled  to  consider  whether  it  was  likely  that 
what  the  Duke  could  say  about  financial  matters  connected  with  the  bridge,  and  con- 
sequent legality  or  illegality  of  continuing  the  toll-duties,  would  be  much  to  the  purpose, 
or  whether  the  motion  for  delay  and  a  warrant  to  apprehend  the  Duke  was  intended 
for  mere  annoyance.  Although  the  suspender,  through  his  counsel,  has  stated  to  us 
that  he  expected  the  Duke  might  be  constrained  to  prove  the  illegality  [63]  of  con- 
tinuing the  toll-duties,  it  has  not  been  alleged  that  any  explanations  were  made  to  the 
Justices  calculated  to  raise  a  probability  that  such  would  be  the  case.  It  is  matter  of 
notoriety  that  the  Duke  is  a  young  man,  who  could  have  no  personal  knowledge  of  any- 
thing that  was  done  under  the  Act  of  Parliament  for  many  years  after  it  was  passed, 
and  it  is  in  the  highest  degree  improbable  that  he  can  know  anything  even  now  of  the 
financial  question  involved,  except  what  he  may  have  been  told  by  those  acting  for 
him,  who  might  themselves  have  been  called  as  witnesses,  if  such  inquiry  was  com- 
petent or  relevant  at  all.  In  no  *view  do  I  see  any  reason  to  think  that  the  Justices 
committed  any  such  gross  error  in  refusing  to  delay  the  trial  and  grant  warrant  for 
apprehending  the  Duke^  as  a  witness  who  had  failed  to  appear,  as  to  entitle  us  to 
interfere  with  the  discretion  exercised  by  them ;  and  I  am  therefore  for  repelling  this 
objection  also. 

Lord  Ardmillan. — ^The  first  objection,  namely,  that  the  Summary  Procedure  Act 
was  not  applicable  to  this  case,  is  an  objection  of  great  importance.  It  has  been  very 
well  argued,  and,  as  Lord  Deas  says,  it  is  an  objection  that  deserves  serious  considera- 
tion. I  am  of  opinion  that  the  23d  section  of  this  Bridge  Act  does  create  this  offence, 
and  does  prescribe  as  a  penalty,  and  as  the  result  of  a  conviction  for  this  offence,  the  pay- 
ment of  the  damages  and  expenses  sustained  by  the  complainer,  and  also  the  Imposi- 
tion of  a  fine.  .  It  does  not  enact  these  as  two  separate  or  separable  things.  It  enacts 
them  as  forming  in  combination  the  proper  penalty  which  the  law  awards  for  the 
offence  which  the  statute  creates,  that  offence  being  a  violent  act  and  a  malicious  act. 
It  is  the  maliciously  breaking  down  or  destroying  the  toll-gate.  For  that  offence  the 
Act  says  the  person  may  be  convicted,  and  when  convicted  he  shall  be  condemned. 
These  are  all  words  plainly  applicable  to  a  penal  statute,  the  penalty  being  punish- 
ment for  a  criminal  offence.  And  what  he  is  to  receive  upon  conviction  for  the  offence 
is,  not  only, — these  are  the  words  of  the  section, — ^not  only  must  he  pay  the  damages 
and  expenses,  but  he  is  also  to  be  fined.  I  agree  with  Lord  Deas  in  the  view  that 
the  fine  there  is  in  addition  to  the  previous  penalty  of  expenses  and  damages ;  that 
the  damage,  in  short,  is  the  measure  of  the  first  part  of  the  penalty ;  and  the  fine  is 
incapable  of  such  measurement,  as  the  amount  is  specified  to  be  not  less  than  X5,  and 
not  exceeding  £10  sterling.  Therefore,  in  the  view  which  I  take  of  the  statute,  there 
is  a  penalty  imposed  which,  as  a  whole,  is  to  consist,  first,  in  the  payment  of  the 
damages  which  he  is  condemned  to  pay,  and  secondly,  in  the  payment  of  a  fine  wliich 
is  described  as  not  less  than  £5,  or  more  than  £10,  In  default  of  payment, — the  word 
"  payment "  being  in  both  parts  of  this  section, — he  is  liable  to  imprisonment.  There- 
fore, I  think  that  the  first  objection  ia  not  good,  because,  under  the  Summary  Procedure 
Act,  the  party  is  entitled  to  use  it  for  recovery  not  only  of  a  sum  which  is  directly 
c^led  a  penalty,  but  of  a  sum  which  is  "  of  the  nature  of  a  penalty."    I  think  this  is 
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clearly  a  sum  which  is  of  the  nature  of  a  penalty.  It  is  a  sum  which  forms  in  combina- 
tion part  of  a  penalty ;  and,  therefore,  I  think  the  prosecutor  is  entitled  to  tise  the 
Summary  Procedure  Act. 

The  second  question  is,  whether  the  Justices  ought  not  to  have  adjourned,  in  order 
that  the  Duke  of  Athole  might  be  examined.  !N'ow,  I  think  that  was  an  appeal  to  the 
judicial  discretion  of  the  Court  before  whom  the  case  was  tried.  I  agree  with  your 
Lordships  that  it  is  possible  to  conceive  a  case  in  which  that  judicial  discretion  is  so 
oppressively  and  unjustly  exercised  that  this  Court  would  interfere ;  but  that  is  mani- 
festly an  exceptional  case,  and  generally  an  appeal  to  the  judicial  discretion  is  left  to 
the  Judge  to  whom  that  appeal  is  made.  In  this  case  the  demand  for  adjournment  was 
made  on  the  ground  that  the  Duke  had  been  cited  to  appear  as  a  witness,  and  had  not 
appeared.  The  question  was  asked  by  the  presiding  Judge,  "  What  did  you  propose 
to  prove  by  the  Duke,  supposing  he  had  appeared  1 "  and  the  answer  was  substantially 
this,  that  the  Duke  would  have  acknowledged  that  he  was  illegally  collecting  the  toll, 
because  the  right  to  collect  it  under  the  statute  of  1803  had  ceased,  and  that  that  would 
appear  on  an  accounting.  Now,  I  certainly  think  that  the  question  whether  the  Duke's 
right  under  the  statute  to  collect  the  pontage  has  ceased  or  [64]  not  is  a  question  that 
IB  of  very  considerable  importance  and  very  considerable  interest  to  this  appellant,  and 
to  the  people  in  that  neighbourhood  generally  ;  but  that  is  a  question  which  the  Justices 
could  not  then  and  there  possibly  dispose  of.  And  it  is  a  question  which  we  cannot 
now  dispose  of.  It  can  only  be  disposed  of  on  the  result  of  an  accounting ;  and  certainly, 
if  I  may  venture  to  say  so,  it  will  be  very  satisfactory  when,  in  some  way  or  other,  that 
question  is  disposed  of,  for  that  question  lies  at  the  root  of  all  these  disputes.  But  it 
cannot  be  disposed  of  now,  or  in  this  process.  The  suspender  is  accused  of  a  violent 
act  and  a  malicious  act, — the  destruction  of  property ;  and  I  certainly  agree  with 
your  Lordship  in  the  chair  in  saying  that  a  person  who  is  accused  of  maliciously  destroy- 
ing a  toll-gate, — not  a  recent  erection  in  subversion  of  previous  possession,  or  obstruc- 
tion of  existing  public  use,  but  a  toll-gate  where  toll  has  been  taken  for  many  years, — 
cannot  be  protected  against  the  statutory  consequences  of  such  an  act  by  going  into  a 
long,  elaborate,  and  complicated  accounting  as  to  the  right  of  the  person  to  levy  tolls. 
The  law  will  not  allow  a  man  to  take  such  redress  into  his  own  hands  as  violently  and 
maliciously  to  destroy  the  toll-gate  where  toll  has  long  been  levied  because  the  result  of 
an  accounting  may  bring  out  that  there  was  no  right  to  levy  toll.  The  authority  of 
the  law  must  be  vindicated.  The  party  has  the  means  of  challenging  in  a  competent 
manner  the  right  to  levy  toll,  and  of  having  the  question  settled  whether  the  toll  is  or 
IB  not  lawfully  collected.  It  is  to  be  regretted  that  that  question  has  not  yet  been 
disposed  of.  But  we  cannot  now  hold  the  toll  to  be  unlawfully  collected.  We 
cannot  come  to  that  conclusion  without  proof,  and  we  cannot  go  into  the  proof  in  the 
middle  of  the  trial  of  a  case  for  the  malicious  and  violent  destruction  of  the  property. 
I  do  not  think  that  any  issue  involving  the  question  of  accounting  can  be  raised  in  such 
a  case  as  this,  which  is  a  prosecution  for  the  malicious  destruction  of  property.  The 
question  is,  whether  the  thing  was  done,  and  done  lawlessly  and  maliciously,  and  done 
hy  a  person  responsible  for  the  consequences  of  his  act. 

Lord  Jbrvibwoodk. — The  opinion  I  entertain  in  this  case  has  been  fully  expressed 
by  your  Lordship ;  and  in  the  grounds  of  judgment  stated  by  your  Lordship,  and  also 
in  those  stated  by  Lord  Deas,  I  entirely  concur.  I  only  hesitate  a  little  in  concurring 
with  Lord  Ardmillan  in  the  latter  part  of  the  observations  which  he  made  as  to  the 
destruction  of  the  gate.  I  have  a  doubt  as  to  whether,  on  that  part  of  the  case,  I 
concur  with  him;  but  otherwise  I  concur  entirely  in  the  opinions  which  have  been 
expressed. 

Ths  Court  pronounced  the  following  interlocutor : — ''  Refuse  the  bill ;  find  the 
oomplainer  liable  in  expenses ;  and  remit  the  account,"  &c. 

Lindsay  &  Patbrson,  W.S. — Todb,  Murray,  &  Jamieson,  W.S. — Agents. 
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No.  28.  VIII.  Macphbrson,  64.     26  Oct.  1869.     let  Div.— M. 

Frederick  Hayne  Carter  (Trustee  on  the  Sequestrated  Estate  of  J.  &  G. 

Pendreigh),  Petitioner. — Lord-Adv,  Young — Gifford — Trayner. 

David  McLaren  and  Company,  Respondents. — Gordon — Clark — Asher, 

Bankruptcy — Preference — Secret  and  ColUmve  Agreement — Statutory  Penalty — Discre- 
tion.— A  creditor  in  a  sequestration  agreed  to  withdraw  his  opposition  to  the  accept- 
ance of  an  offer  of  composition  made  by  the  bankrupt,  on  condition  of  receiving  from 
the  bankrupt  or  his  friends  (not  being  creditors)  a  sum  of  money  in  addition  to  the 
composition.  After  receiving  the  additional  sum  of  money,  he  intimated  the  arrange- 
ment to  several  creditors  and  others.  Subsequently,  on  learning  that  the  transaction 
was  illegal,  he  returned  the  money.  In  a  petition  presented  by  the  trustee  on  the 
bankrupt  estate,  under  sec.  150  of  the  Bankruptcy  Act,  1856,  craving  to  have  it  foimd 
that  the  creditor  had  forfeited  his  debt,  and  was  bound  to  pay  double  the  gratuity 
received  by  him,  after  a  proof,  Jield  (1)  that  under  the  first  [gS]  part  of  the  150th  sec- 
tion the  transaction  was  null  and  void;  but  (diss.  Lord  Kinloch)  (2)  that  the  Court 
were  not  bound  to  inflict  the  penalty  in  the  second  part  of  the  section,  if  cause  were 
shewn  to  the  contrary,  and  that,  in  the  circumstances,  such  cause  had  been  shewn. 

In  this  petition,  Frederick  Hayne  Carter,  C.A.,  trustee  on  the  sequestrated  estates 
of  J.  and  G.  Pendreigh,  grain-merchants  in  Edinburgh  and  Leith,  and  mill-masters  at 
Catcune  Mills,  Gorebridge,  and  of  the  individual  partners  of  the  company,  craved  the 
Court  to  find  that  David  M'Laren  and  Company,  merchants  in  Leith,  creditors  claiming 
on  the  bankrupts'  estates,  had  forfeited  the  debt  claimed  by  them  on  said  estates,  and 
were  bound  to  pay  to  the  petitioner,  as  trustee,  double  the  amount  of  a  certain  prefer- 
ence or  gratuity  alleged  to  have  been  received  by  them  in  contravention  of  the  150th 
section  of  the  Act  19  &  20  Victoria,  c.  79. 

The  facts  are  thus  stated  by  the  Lord  Ordinary  in  his  note : — "  The  bankrupts,  J. 
and  G.  Pendreigh,  carried  on  business  not  only  as  grain-merchants  in  Edinburgh  and 
Leith,  but  also  as  brewers  at  Abbeyhill,  Edinburgh,  and  there  were  two  separate  and 
distinct  firQis,  the  partners  of  which  were  different— there  being  four  partners  in  the 
grain  concern,  and  two  in  the  brewery — and  the  creditors  in  each  being  also  different 
The  estates  of  both  these  firms  were  separately  sequestrated  on  the  same  day  (16th 
March  1869),  the  petitioner  being  appointed  trustee  in  both  sequestrations ;  and  after 
sundry  steps  of  procedure,  the  bankrupts,  at  a  meeting  of  their  creditors  on  27th  April 
1869,  made  offer  of  a  composition  of  3s.  7j^d.  per  pound  on  the  whole  debts  due  by 
them  as  grain-merchants,  in  full  of  all  claims  against  them,  either  as  a  company  or  the 
individual  partners  thereof,  payable  by  certain  instalments.  At  the  same  meeting,  the 
separate  firm  of  J.  and  G.  Pendreigh,  brewers,  made  offer  of  a  like  composition  of 
3s.  7^d.  per  pound,  payable  by  the  same  instalments ;  and  both  offers  were  made  upon 
the  footing  that  the  creditors  should  be  entitled  to  rank  upon  both  estates  for  their  full 
claims. 

"  The  respondents,  David  M'Laren  and  Company,  who  were  creditors  of  the  grain 
concern  alone,  to  the  extent  of  £2654,  10s.  lid,,  were  dissatisfied  with  this  offer  of 
composition,  considering  and  having  reason  to  believe  that  the  grain  estate,  if  realised 
and  wound  up  with  expedition  under  the  sequestration,  ought  by  itself  to  have  yielded 
not  less  than  10s.  per  pound ;  and  they  deemed  the  offer  incompetent,  in  respect  that 
it  proceeded  on  the  view  of  massing  and  mixing  up  together  the  two  distinct  and 
separate  estates,  so  as  to  admit  the  creditors  on  one  estate  to  rank  and  receive  a  dividend 
on  both.  They  accordingly,  at  the  meeting  of  27  th  April,  protested  against  the  offer  of 
composition  being  entertained,  on  the  ground  that  it  was  informal  and  illegal,  and  their 
protest  was  adhered  to  by  other  creditors,  who  along  with  them  withdrew  from  the 
meeting.  The  creditors  who  remained  resolved  to  entertain  the  offer,  and  at  a  sub- 
sequent meeting,  held  on  2l8t  May,  it  was  accepted  by  the  whole  creditors  then  present. 
The  respondents  did  not  attend  that  meeting  or  any  further  meetings,  and  they  followed 
up  their  protest  by  presenting  an  appeal  to  the  Court  against  the  resolution  of  the 
creditors  accepting  the  said  offer. 

"  Soon  after  the  meeting  of  27th  April,  however,  a  proposal  was  addressed  to  the 
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nspondento  bj  Mr.  John  Weir,  a  party  acting  in  the  interest  of  the  creditors,  who  were 
extiemely  urgent  to  have  the  composition  carried  through,  offering  to  pay  them  Is.  9d. 
per  pound  on  the  amount  of  their  claim,  so  as  to  make  up  the  dividend  to  9s.  per  pound, 
on  condition  that  they  withdrew  all  opposition ;  and  that  oifer  the  respondents  expressed 
their  willingness  to  accept,  as  being  nearly  in  conformity  with  [66]  '^^^^  ^^^7  <^o^~ 
sidered  to  be  their  just  right  as  creditors  of  the  firm  of  J.  and  G.  rendreigh,  grain- 
merchants, — on  the  understanding  that  no  part  of  the  extra  dividend  was  to  come  out 
of  the  pockets  of  the  general  creditors.  In  terms  of  this  arrangement,  Mr.  Weir,  on 
12th  May,  gave  the  respondents  a  cheque  for  £226,  9s.  3d.,  being  the  amount  agreed 
on,  and  ^ey  drew  the  money,  and  placed  it  to  their  account.  The  respondents  made 
DO  secret  of  this  tmnsaction,  but  long  before  any  challenge  of  it  was  brought,  or  any 
hint  given  of  its  being  illegad,  they  communicated  it,  and  spoke  openly  of  it  to  several 
of  the  creditors,  and  to  bankers,  merchants,  and  other  men  of  business,  in  the  belief 
that  it  was  perfectly  legal  and  unobjectionable ;  and  it  was  not  until  after  the  meeting 
ol  2l8t  May,  at  which  the  offer  of  composition  had  been  accepted,  that  they  heard 
that  a  number  oi  the  creditors  were  objecting  to  their  conduct  in  having  received  more 
than  the  dividend  of  7b.  3d.  On  this  they  immediately  printed  and  issued  a  circular, 
which  was  sent  to  the  creditors  and  others,  explaining  their  position,  and  the  fairness 
ef  their  motives ;  and  having,  within  a  day  or  two  after,  been  informed  that  the  arrange- 
ment into  which  they  had  gone  was  a  violation  of  the  provisions  of  the  Bankrupt  Act, 
they,  on  the  25th  of  May,  returned  to  Mr.  Weir  the  money  which  he  had  previously 
given  them,  with  interest  at  five  per  cent." 

On  Ist  June  1869  the  trustee  on  the  Pendreigh's  sequestrated  estates  presented  a 
petition  to  the  Lord  Ordinary  on  the  Bills,  setting  forth  that  the  respondents  had,  in 
contravention  of  section  150  of  the  Bankrupt  Act,  19  &  20  Vict.  c.  79,  "entered 
into  a  secret  and  collusive  agreement  and  transaction,  whereby  a  preference,  gratuity,  or 
payment  was  granted,  made,  or  promised  to  them  for  facilitating  or  obtaining  the 
discharge  of  the  said  bankrupts  on  their  foresaid  offer  of  composition." 

19  &  20  Vict.  c.  79,  sec  150,  enacts  that  "  all  preferences,  gratuities,  securities, 
paymenta,  or  other  consideration  not  sanctioned  by  this  Act,  granted,  made,  or  promised, 
and  all  secret  or  collusive  agreements  and  transactions  for  concurring  in,  facilitating  or 
obtaining  the  bankrupt's  discharge,  either  on  or  without  an  offer  of  composition,  and 
whether  the  offer  be  accepted  or  not,  or  the  discharge  granted  or  not,  shall  be  null  and 
Tdd ;  and  if  during  the  sequestration  any  creditor  shall  have  obtained  any  such  pre- 
ferences, gratuity,  security,  payment,  or  other  consideration,  or  promise  thereof,  or 
entered  into  such  secret  or  collusive  consideration,  or  agreement,  or  transaction,  the 
trustee  shall  be  entitled  to  retain  his  dividend,  and  he  or  any  creditor  ranked  on  the 
estate  may  present  a  petition  to  the  Lord  Ordinary  or  to  the  Sheriff  praying  that  such 
creditor  shall  be  found  to  have  forfeited  his  debt,  and  be  ordained  to  pay  to  the  trustee 
doable  the  amount  of  the  preference,  gratuity,  security,  payment,  or  other  consideration 
given,  made,  or  promised,  and  if  no  cause  be  shewn  to  the  contrary,  decree  shall  be 
pronounced  accordingly,  and  the  sums  which  in  such  case  may  be  recovered,  shall, 
under  deduction  of  the  expenses  of  recovering  the  same^  be  distributed  by  the  trustee 
among  the  other  creditors  under  the  sequestration." 

The  petition  craved  the  Court  to  find  that  tiiie  respondents  had  "  forfeited  the  debt 
claimed  by  them  as  aforesaid  on  the  said  sequestrated  estates,  and  ordain  them  to  pay 
to  the  petitioner,  the  said  Frederick  Hayne  Carter,  as  trustee  foresaid,  the  sum  of 
£452,  18&  6d.  sterling,  being  double  the  amount  of  the  said  preference,  gratuity,  or 
payment  paid  to  and  received  by  them  as  aforesaid,  all  in  terms  of  the  provisions  of  the 
foresaid  statute." 

The  respondents,  in  their  answers,  alle^d  that  they  had  throughout  acted  in 
good  faith ;  that  they  had  stipulated  for  liberty  to  disclose  to  any  person  the  arrange- 
ment into  which  they  were  entering ;  that  they  had,  in  fact,  showed  the  correspondence 
to  various  parties;  that  they  had  not  [67]  acted  secretly  or  collusively;  and  that 
immediately  on  ascertaining  the  illegality  of  the  arrangement  they  had  cancelled  it,  and 
returned  the  money  obtained  by  them  under  the  itgreement.  They  contended,  besides, 
that  their  proceedings  were  not  in  contravention  of  the  statute,  in  respect  that  the  offer 
M  composition  made  by  the  bankrupts  was  illegal. 

On  17th  June  1869  a  procrf  was  taken  by  the  Lord  Ordinary.  Meantime,  an  appeal 
taken  by  the  respondents  against  the  resolution  of  the  creditors  to  accept  the  composi- 
tion offered  by  the  bankrupts  was  proceeded  with,  and  was  disposed  of  by  the  Court  on 
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29th  June  1869,  the  result  being  to  find  that  that  offer  was  irregular  and  incompetent 
under  the  Bankrupt  Act.^ 

On  3d  July  1869  the  Lord  Ordinary  pronounced  this  interlocutor  : — '' Refuses  the 
prayer  of  the  petition :  Finds  that  the  respondents,  David  McLaren  and  Company,  have 
not  forfeited  the  debt  claimed  by  them  on  the  sequestrated  estate  of  J.  and  G. 
Pendreigh  and  individual  partners  thereof,  or  otherwise  incurred  any  of  the  penalties 
provided  by  tbe  150th  section  of  the  Bankruptcy  (Scotland)  Act,  1856,  but  have  shewn 
good  cause  to  the  contrary :  Finds  the  respondents  entitled  to  expenses,"  &c.* 

The  trustee  reclaimed.     At  advising, — 

Lord  President. — This  reclaiming  note  has  been  presented  by  the  trustee  in 
[88]  Pendreighs'  sequestration  against  an  interlocutor  of  the  Lord  Ordinary  on  the  Bills 
refusing  to  give  effect  to  a  petition  which  the  trustee  presented  to  him  under  the  150th 
section  of  the  Bankruptcy  Act  of  1856.  The  petition  set  out  that  one  of  the  defenders, 
after  an  offer  of  composition  had  been  made  by  the  bankrupts,  **  entered  into  a  secret 
and  collusive  agreement  and  transaction,  whereby  a  preference,  gratuity,  or  payment 
was  granted,  made,  or  promised  to  them  for  facilitating  or  obtaining  the  discharge  of 
the  bankrupts  on  their  offer  of  composition  ; "  and  specially,  it  alleges  that,  in  pursuance 
of  that  secret  and  collusive  agreement,  certain  parties  paid  to  this  creditor,  and  this 
Creditor  accepted  and  received,  the  sum  of  £226,  9s.  3d.,  being  Is.  9d.  per  pound  on 
his  debt,  less  2^  per  cent,  discount,  in  addition  to  the  composition  that  was  to  be  paid 
to  the  other  creditors.  Upon  that  ground  the  trustee  prays  the  Lord  Ordinary  to  find 
that  this  creditor  has  forfeited  the  debt  claimed  on  the  sequestrated  estate,  and  to  ordain 
him  to  pay  to  the  petitioner,  as  trustee,  the  sum  of  £452,  18s.  6d.,  being  double  the 
amount  of  the  preference  obtained,  Now,  it  is  needless  to  say  that  this  is  a  proceeding  of 
a  penal  character,  and  one  must  scrutinize  and  consider  with  great  care  the  provisions  of 

*  "  Note. — (After  the  narrative  quoted  above) — This  is  a  short  outUne  of  the 
material  facts  of  the  case  as  they  appear  on  the  record,  and  from  the  documents  in 
process,  and  are  more  fully  brought  out  in  the  proof  which  has  been  led.  The  evidence, 
particularly  that  of  Mr.  David  McLaren,  the  principal  partner  of  the  respondents'  house, 
is  such  as  to  satisfy  the  Lord  Ordinary  that  in  all  they  did  the  respondents  were  not 
guilty  of  any  moral  delinquency,  and  had  no  thought  of  committing  any  fraud,  but 
were  actuated  by  the  most  pure  and  honest  intentions.  The  present  petition  at  the 
instance  of  the  trustee  concludes  against  them  for  the  very  severe  penalties  of  the 
statute,  involving  a  forfeiture  of  their  whole  debt,  and  payment  of  double  the  amount 
of  the  preference  which  was  received  by  them  (and  returned)  in  the  circumstances 
above  mentioned. 

**  Had  the  proceedings  in  the  sequestration  been  regular,  and  in  all  respects  legal  and 
competent,  there  is  hardly  room  for  doubt  that  the  respondents,  by  accepting  a  con- 
sideration for  the  withdrawal  of  their  opposition  to  the  offer  of  composition  made  by  the 
bankrupts,  would  have  rendered  themselves  liable  to  all  the  statutory  penalties,  notwith- 
standing the  apparent  good  faith  in  which  they  acted,  and  notwithstanding  the  fact  that 
they  abandoned  and  paid  back  the  consideration  which  they  had  so  accepted  the 
moment  it  was  suggested  to  them  that  the  acceptance  of  any  such  consideration 
was  a  contravention  of  the  therms  of  the  Bankruptcy  Act.  Ignorance  of  law  plainly 
could  not  have  excused  them,  and  the  words  of  the  statute  are  so  very  broad  as 
to  strike  at  every  species  of  private  interference  that  may  be  resorted  to  for  the  purpose 
of  facilitating  or  obtaining  a  bankrupt's  discharge.  If  the  facts  are  proved  or  admitted, 
it  is  irrelevant  to  inquire  what  the  party  intended,  or  whether  he  was  aware  of  the  con- 
sequences of  his  act.  The  penalties  of  the  statute  must  ensue,  unless  cause  be  shewn  to 
the  contrary. 

"  But,  in  this  case,  the  Lord  Ordinary  is  of  opinion  that  sufficient  cause  has  been 
shewn.  For  the  appeal  taken  by  the  respondents,  against  the  resolution  of  the  creditors 
to  accept  the  offer  of  composition  in  the  form  in  which  it  was  made,  has  now  been  dis- 
posed of  by  the  Court ;  and  tbe  result  of  the  judgment  pronounced  by  their  Lordships  of 
the  First  Division  is  to  hold  that  the  entire  proceeding  was  irregular  and  incompetent, 
and  not  within  the  provisions  of  the  Bankruptcy  Act.  That  being  so,  there  never  was 
any  statutory  offer  of  composition  for  discharge,  and,  consequently,  it  is  thought,  there 
can  be  no  infliction  of  penalties  for  interference  with  an  arrangement  which  was  not 
sanctioned  or  protected  by  the  statute." 

1  Ante,  vol.  vii.  p.  926, 
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the  statute  &nd  the  allegations  of  the  parties,  and  the  proof  which  has  followed  upon 
them.    It  is  a  case  of  a  very  serious  character.     It  is  said  by  the  Lord  Ordinary — and, 
I  think,  not  disputed  by  the  reclaimer — that  there  is  in  this  case  really  no  moral  blame 
attaching  to  the  respondents  at  alL     The  offence  which  they  have  committed  against 
the  statute,  in  the  view  of  the  Lord  Ordinary,  is,  that  they  have  done  the  thing  forbidden 
under  a  mistake  in  point  of  law ;  but  that,  after  they  had  discovered  the  mistake  they 
had  committed  in  point  of  law,  they  hastened  to  undo  the  thing  that  they  had  done. 
The  dates  are  somewhat  material  in  considering  the  facts  of  the  case.     The  offer  of  com- 
position was  made  by  the  bankrupts  upon  the  27th  April  last,  and  that  offer  was  cou- 
gidered  at  a  meeting  of  creditors  on  the  same  day.     The  creditor  who  is  prosecuted  under 
this  petition,  and  another,  intimated  a  protest  at  that  meeting  against  the  legality  of  the 
offer  of  composition  in  these  terms : — "That  the  offer  of  composition  is  incompetent  and 
informal,  as  there  are  two  separate  sequestrated  estates,  and  the  offer  proposes  that 
creditors  on  one  estate  shall  rank  and  receive  a  dividend  on  both  estates."     Now,  that, 
undoubtedly,  was  a  very  formidable  objection ;  and  it  has  turned  out,  in  point  of  fact, 
that  it  was  a  fatal  objection ;  for  in  another  proceeding  the  Court  has  given  effect  to 
that  objection,  and  declared  this  composition  to  be  incompetent.     The  parties  who  took 
this  protest  immediately  thereafter  left  the  meeting,  and  the  meeting,  in  their  absence, 
resolved  to  entertain  the  offer.     Then  certain  persons  approached  the  respondents,  Messrs. 
McLaren  and  Company,  and  the  other  protesting  creditor,  with  a  view  to  induce  them  to 
abandon  their  opposition  to  the  composition,  and  the  first  letter  of  the  series  which  is 
before  us  is  by  a  Mr.  Weir,  dated  30th  April  1869,  and  the  last  important  letter,  I  think, 
is  the  letter  of  Messrs.  McLaren  and  Company,  dated  the  13th  May  1869,  in  which  it  is 
at  last  distinctly  arranged  that,  in  consideration  of  Messrs.  McLaren  receiving  Is.  9d.  per 
pound  through  this  Mr.  Weir,  as  an  additional  composition  upon  their  debt  beyond  what 
was  offered  by  the  bankrupts,  they  are  to  withdraw  their  opposition  to  the  approval  of 
the  composition.     Now,  it  is  needless  to  say  that  that  was  an  illegal  proceeding.     Nobody 
disputes  that.     It  is  such  a  proceeding — ^giving  a  preference  to  one  of  the  creditors  over 
and  beyond  what  the  other  creditors  are  to  obtain — as  the  150th  section  of  the  statute 
declares  to  be  null  and  void.     But  then  there  comes  a  meeting  of  the  creditors,  on  the 
2l8t  of  May,  which  is  called  for  the  purpose  of  ultimately  approving  of  the  offer  of  com- 
position ;  and  the  next  step  after  that,  of  course,  would  have  been  to  go  to  the  Sheriff 
for  the  purpose  of  carrying  through  the  bankrupts'  discharge,  and  putting  an  end  to  the 
sequestration,  in  the  form  usual  in  cases  of  discharge  upon  composition.     ^'  The  meeting 
having  proceeded  to  the  business  for  which  it  had  been  called,  viz.  finally  to  decide  on  the 
offer  of  composition  made  by  the  bankrupts  at  the  meeting  of  27th  April,  and  the  security 
proposed,  the  creditors  present  unanimously  agreed  to  and  accepted  the  said  offer  of  com- 
position, and  approved  of  the  security,  and  directed  the  trustee  to  proceed  accordingly." 
Xow,  the  respondents  were  not  present  at  that  meeting.     They  did  not  actively  engage 
at  that  meeting  in  pro-[gg]-moting  the  discharge  of  the  bankrupts  or  the  ultimate 
acceptance  of  the  offer  of  composition ;  but  they  abstained  from  going  there  to  object, 
and  undoubtedly  that  must  be  ascribed  to  the  arrangement  which  they  had  made  with 
Mr.  Weir,  that  they  were  to  withdraw  their  opposition  upon  receiving  the  additional  divi- 
dend of  Is.  9d.     But  although  this  is  quite  true  so  far,  and  there  is  no  doubt  that  they 
entered  into  an  arrangement  which  by  the  statute  is  declared  to  be  null  and  void,  they 
can  hardly,  with  any  propriety,  be  said  to  have   entered  into  a  secret  and  collusive 
agreement,  as  alleged  in  the  petition.     It  was  anything  but  secret  and  collusive,  and  it 
is  not  necessary  to  go  over  the  proof  for  the  purpose  of  shewing  that,  for  I  entirely 
agree  with  the  statement  that  the  Lord  Oidinary  makes  as  to  the  import  of  that  proof, 
when  he  says  in  his  note : — "  The  respondents  made  no  secret  of  this  transaction,  but 
long  before  any  challenge  of  it  was  brought,  or  any  hint  given  of  its  being  illegal,  they  com- 
municated it  and  spoke  openly  of  it  to  several  of  the  creditors,  and  to  bankers,  merchants, 
and  other  men  of  business,  in  the  belief  that  it  was  perfectly  legal  and  unobjectionable  ; 
and  it  was  not  until  after  the  meeting  of  21st  May,  at  which  the  offer  of  composition  had 
been  accepted,  that  they  heard  that  a  number  of  the  creditors  were  objecting  to  their 
conduct  in  having  received  more  than  the  dividend  of  7s.  3d."     Now,  when  this  came 
to  their  knowledge  it  is  very  important  to  observe  what  they  did.     The  meeting  was 
held  on  the  21st  May,  and  on  the  22d  of  May,  hearing  that  there  was  a  talk  about  this 
arrangement  that  they  had  made,  they  seem  to  have  been  very  anxious  to  make  all  the 
creditors  aware  of  what  it  was  precisely  that  they  had  done ;  and  accordingly  they 
printed  a  circular,  dated  the  22d  May,  and  sent  it  round  to  all  the  creditors,  distinctly 
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announcing  the  object  which  they  had  in  view,  and  the  arrangement  which  they  had 
made.     They  say, — "  We  were  informed  that  an  opinion  had  been  expressed  that  our 
object  in  opposing  a  private  settlement  was  to  do  ii^ury  to  some  of  the  younger  houses 
who  are  creditors ;  and  it  was  for  the  purpose  of  disproving  such  an  unfounded  charge 
that  we  agreed  to  take  9s.  per  pound,  provided  that  composition  came  from  the  Pend- 
reighs  or  their  friends,  not  being  creditors,  although  we  declined  to  take  the  larger 
composition  of  10s.  per  pound,  which  was  offered  to  us  by  certain  creditors.     We  enter- 
tained a  decided  opinion  that  the  estate,  if  even  then  wound  up  by  the  trustee,  would 
have  yielded  at  least  98.  per  pound ;  and  we  believe  that  a  considerably  larger  dividend 
would  have  been  realised  if  the  estate  had   been  at  once  sequestrated  and  promptly 
wound  up  by  the  trustee. ''    Along  with  this  circular  they  sent  to  all  the  creditors  a  copy 
of  the  correspondence  which  they  had  had  with  Mr.  Weir,  which  distinctly  disclosed 
everything  that  had  been  done  between  them.     But  then  they  came  almost  immediately 
after  that  to  be  made  aware  by  their  law-agent,  as  Mr.  M'Laren  says  in  his  evidence, 
that  what  they  had  done  was  an  illegal  thing  altogether,  and  that  they  were  placing 
themselves  in  a  very  false  position,  and  in  a  position  of  great  risk  and  danger,  by  what 
they  had  done.     And  therefore  they  resolved,  as  soon  as  they  had  received  this  advice, 
to  do  what  they  could  to  undo  this  unlawful  transaction.     Accordingly,  on  the  25th  of 
May — that  is,  three  days  after  the  circular  to  which  I  have  just  referred,  the  respondents 
write  again  to  Mr.  Weir,  the  party  with  whom  they  had  transacted,  saying,  "  Having 
ascertained  that  the  transaction  which  you  induced  us  to  enter  into  to  withdraw  our 
opposition  to  Messrs.  J.  and  G.  Pendreigh's  settlement  is  illegal  under  the  bankrupt 
statute,  we  beg  to  hand  you  enclosed  our  cheque  p.  £226,  17s.  4d.  sterling,  being  the 
amount  you  gave  us,  with  interest  thereon  at  the  rate  of  5  per  cent  per  annuuL"     Next 
day  they  issued  another  printed  circular  to  all  the  creditors  announcing  what  they  had 
done.     In  that  circular  they  say, — "  We  find  that  the  arrangement  made  by  us  is  illegal, 
of  which  we  were  entirely  ignorant,  having  been  of  opinion  that  we  were  justified  in 
accepting  the  9s.  per  pound,  so  urgently  pressed  upon  us,  and  which  dividend  we  con- 
sidered that  the  estate  would  pay  at  least     We  may  add  that  we  explained  to  several 
of  the  creditors  the  terms  of  the  arrangement,  so  that  they  might  be  aware  of  them  before 
the  last  meeting  of  creditors.     As  the  previous  correspondence  shewed,  while  we 
accepted  this  9s.  from  the  friends  of  the  bankrupts,  not  being  creditors,  we  declined  to 
accept  of  10s.  per  pound  offered  us  by  a  creditor  through  Mr.  Weir.     We  request  your 
particular  attention  to  Mr.  Weir's  distinct  [70]  testimony,  that  it  was  with  great  reluct- 
ance that  we  agreed  to  the  settlement  at  all,  and  that  we  were  persuaded  to  do  so  solely 
for  the  purpose  of  disproving  that  we  had  any  desire  to  crush  certain  creditors,  as  had 
been  falsely  reported."    Now,  the  important  fact  disclosed  in  this  latter  part  of  the 
correspondence  is,  that  so  soon  as  the  respondents  were  made  aware  of  the  illegality  of 
the  transaction  in  which  they  had  been  engaged,  they  immediately  departed  from  it, 
and  did  all  they  could  to  undo  the  transaction,  and  to  avoid  all  its  consequences.     One 
consequence  had  followed  upon  it  which  could  not  be  undone.     The  composition  had 
been  unanimously  accepted  by  the  creditors  at  the  meeting  of  21st  May.     They  could 
not  undo  that  certainly,  but  they  did  all  that  was  in  their  power  to  prevent  that  accept- 
ance having  any  effect.    They  immediately  took  up  their  previous  protest  and  objection 
against  the  composition,  and  appealed  against  the  resolution  of  the  trustee  of  2l8t  May, 
and  against  the  deliverance  of  the  Sheriff  which  had  followed  upon  it,  and  in  their 
appeal  in  this  Court  they  succeeded  in  having  it  found  that  the  composition  proposed 
was  illegal,  the  consequence  of  which  was,  that  the  composition  contract  was  not  given 
effect  to,  and  that  the  bankrupts  did  not  receive  their  discharge.     Now,  the  question 
comes  to  be,  whether,  under  these  circumstances,  the  respondents  have  been  guilty  of  the 
statutory  offence  prohibited  in  the  150th  section  of  the  statute?    The  first  part  of  the 
section  is  a  declaration  of  nullity.     It  provides  that  "  all  preferences,  gratuities,  securities, 
payments,  or  other  consideration  not  sanctioned  by  this  Act,  granted,  made,  or  promised, 
and  all  secret  or  collusive  agreements  and  transactions  for  concurring  in,  facilitating,  or 
obtaining  the  bankrupt's  discharge,  either  on  or  without  an  offer  of  composition,  and 
whether  the  offer  be  accepted  or  not,  or  the  discharge  granted  or  not^  shall  be  null  and 
void  " ;  and,  as  I  said  before,  nobody  doubts  that  the  arrangement  which  was  entered 
into  between  Messrs.  McLaren  and  Mr.  Weir  was  an  illegal  transaction,  which  under 
this  declaratory  part  of  the  clause  is  null  and  void.     But  then  the  statute  proceeds : — 
^'  And  if  during  the  sequestration  any  creditor  shall  have  obtained  any  such  preference, 
gratuity,  security,  payment,  or  other  consideration,  or  promise  thereof,  or  entered  into 
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luch  secret  or  collusive  consideration  or  agreement  or  transaction,  the  trustee  shall  be 
eatiiled  to  retain  his  dividend,  and  he  " — ^that  is,  the  trustee — "  or  any  creditor  ranked 
(m  the  estate,  may  present  a  petition  to  the  Lord  Ordinary  or  the  Sheriff,  praying  that 
sach  creditor  shall  he  found  to  have  forfeited  his  debt,  and  be  ordained  to  pay  to 
the  trustee  double  the  amount  of  the  preference,  gratuity,  security,  payment,  or  other 
consideration  given,  made,  or  promised,  and  if  no  cause  be  shewn  to  the  contrary,  decree 
shall  be  pronounced  accordingly."  Now,  the  question  is,  whether,  under  the  circum- 
Ranees  that  here  occur,  the  trustee  is  entitled  to  prevail  in  the  prayer  of  this  petition, 
which  is  to  give  effect  to  this  second  part  of  the  enactment — whether  he  is  entitled  to  have 
Messrs.  McLaren's  debt  declared  to  be  forfeited,  and  to  decree  against  them  for  payment 
of  double  the  amount  of  the  dividend  of  Is.  9d.  per  pound,  which  was  secured  to  them 
under  that  arrangement  with  Mr.  Weirl  It  is  certainly  a  question  of  very  considerable 
oioety  and  difficulty,  but  it  rather  appears  to  me,  from  tiie  manner  in  which  this  second 
part  of  the  clause  is  expressed,  that  tiie  statute  contemplates  that  this  petition  shall  be 
presented  against  a  creditor  who  is  standing  upon  his  illegal  preference.  The  form  of 
expression  is  "  if  during  the  sequestration  "  he  '*  shall  have  obtained,"  and  the  forfeiture 
and  penalty  is  that  he  shall  forfeit  his  debt,  and  pay  to  the  trustee  double  the  amount 
of  that  which  he  obtained — that  is  to  say,  he  is  to  forfeit  to  the  trustee,  for  the  benefit 
of  &e  creditors,  not  only  that  which  he  has  pocketed,  but  as  much  again ;  and  it  appears 
to  me  a  little  doubtful  whether  that  can  be  read  as  applicable  to  a  case  where,  although 
an  illegal  transaction  has  been  entered  into,  it  has  been  abandoned  and  given  up 
before  any  challenge  has  been  brought.  I  think  that  is  a  little  doubtful — I  say  no 
more — upon  the  general  phraseology  of  the  statute.  But  then  there  are  certain  other 
words  at  the  conclusion  of  this  portion  of  the  statute  that  I  think,  in  that  point  of  view, 
become  all-material.  The  Court  are  to  pronounce  decree  in  terms  of  the  trustee's 
petition,  ''if  no  cause  be  shewn  to  the  contrary."  Now,  what  is  the  meaning  of 
that?  If  a  transaction  is  entered  into  which  under  the  prior  part  of  the  clause  is 
noil  and  void,  and  if  the  trustee  immediately  presents  a  petition  for  the  purpose 
[71]  of  giving  effect  to  the  consequent  forfeiture,  how  can  any  cause  to  the  contrary  be 
ihewn  if  the  mere  completion  of  the  transaction  which  is  declared  to  be  null  and  void 
Deoessarily  infers  the  infliction  of  the  penalty  1  It  is  said  that  the  cause  which  is  to  be 
shewn  to  the  contrary  is  that  the  transaction  is  not  illegal ;  but  that  would  be  a  very 
strange  construction  of  this  clause,  because  it  begins  by  specifying  what  transactions  are 
illegal ;  it  thereupon  declares  them  to  be  null  and  void,  and,  following  up  that  declara- 
tion of  nullity,  and  applicable  only  to  transactions  which  are  under  the  statute  null  and 
Toid,  it  authorises  the  presenting  of  this  petition.  The  petition  cannot  be  presented 
except  in  a  case  where  the  transaction  is  null  and  void.  Then,  how  can  cause  be 
shewn  to  the  contrary  of  the  prayer  of  the  petition  being  granted  if  the  transaction  is 
anil  and  void,  unless  there  may  be  some  other  defence  offered  by  the  respondent  in  the 
petition  than  a  mere  defence  of  not  guilty — than  a  mere  denial  that  the  transaction  is 
null  and  void  t  I  confess  I  have  not  been  able  to  see  any  answer  to  that  argument,  and 
1  must  say,  at  the  same  time,  that  I  think  the  insertion  of  those  words — if  they  bear 
the  meaning  which  I  attribute  to  them — is  consistent  with  justice,  and  that  no  better 
IDnstration  could  be  had  of  the  necessity  of  some  such  qualification  of  this  penal  enact- 
ment than  the  case  which  is  now  before  us.  I  think  if  we  were  to  give  effect  to  the 
trustee's  petition  we  should  be — of  course,  if  the  Act  of  Parliament  requires  it  we  must 
do  it — ^but  even  then  we  should  be — inflicting  a  very  severe,  far  too  severe,  penalty  upon 
the  offence  actually  committed — the  entire  forfeiture  of  the  respondents'  debt,  whatever 
its  amount  may  be,  and  the  payment  over  to  the  trustee  of  double  the  amount  of  the 
preference  obtained  or  promised — ^that  is  to  say,  double  the  amount  of  that  which  is  no 
longer  in  his  pocket,  but  which  has  been  given  back  to  a  third  party,  and  over  which 
he  has  no  longer  dnj  control,  and  against  which  he  has  no  claim.  In  the  case  of  his 
having  it  in  his  pocket,  it  would  be  only  refunding  the  £226  which  he  had  obtained, 
and  paying  out  of  his  own  funds  £226  more ;  but  as  the  case  stands,  he  must  pay  out 
of  his  ovnx  funds  double  £226.  Therefore,  upon  the  construction  of  this  second  part  of 
the  clauae,  I  think  it  is  in  the  power  of  the  Court,  not  to  modify  the  penalty — that  is 
not  the  nature  of  the  power  left  to  the  Court  at  all — I  do  not  think  there  can  be  any 
modification  of  the  penalty  in  any  sense — ^but  it  is  in  the  power  of  the  Court  to  consider 
whether  the  party  against  whom  this  complaint  is  brought  has  any  reasonable  cause  to 
shew  why  the  statutory  penalty  should  not  be  enforced  against  him.  I  am  confirmed 
still  farther  in  my  view  of  the  construction  of  this  second  part  of  the  clause  by  a  con- 
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sideration  of  what  I  may  call  the  third  part  of  the  clause ;  for  it  goes  on  to  enact,  "If 
the  sequestration  shall  have  been  closed, " — the  portion  of  the  clause  that  I  have  been 
dealing  with  is  applicable  to  the  case  where  the  sequestration  is  still  current^  as  in  the 
present  case ;  but  now  the  statute  goes  on  to  deal  with  the  case  of  the  sequestration 
having  been  closed  before  the  challenge  is  brought — "  if  the  sequestration  shall  have 
been  closed,  it  shall  be  competent  to  any  creditor  who  shall  not  have  received  full  pay- 
ment of  his  debt  to  raise  a  multiplepoinding  in  name  of  the  person  who  has  obtained 
such  preference,  gratuity,  &c.,  and  on  the  value  of  the  preference,  &c.,  or  amount  of  the 
sum  paid,  or  consideration  obtained,  being  ascertained,  double  such  value  or  amount, 
together  with  the  amount  of  the  debt  of  the  colluding  creditor,  shall  be  ordered  to  be 
consigned  by  him,  and  shall  be  divided  among  the  creditors  who  were  ranked,  or  who 
were  entitled  to  be  ranked  in  the  sequestration,  and  have  not  received  full  payment  of 
their  debt."     Now,  in  this  part  of  the  clause  there  is  no  opportunity  whatever  given  to 
the  erring  creditor  to  shew  cause  against  his  being  made  liable  in  the  full  penalty,  and 
the  reason  for  that  appears  to  me  to  be  obvious,  because  in  the  case  of  the  sequestration 
having  been  closed,  the  creditor  has  received  and  gone  away  with  his  illegal  preference, 
and  the  bankrupt  has  obtained  his  discharge.     The  whole  mischief  is  done,  and  cannot 
be  undone ;  and  therefore  it  is  that  without  any  inquiry,  except  as  to  the  amount  of  the 
illegal  consideration,  he  is  bound  to  consign  in  Court,  as  the  fund  in  medio  in  the  mul- 
tiplepoinding, double  the  amount  of  that  illegal  consideration,  together  with  the  amount 
of  his  debt,  by  which  I  understand,  and  I  suppose  everybody  understands,  the  amount 
of  the  dividends  that  he  has  received  upon  his  debt.     [72]  But  to  that  extent  the  statute 
is  imperative.     There  is  to  be  no  consideration  of  whether  he  was  morally  right  or  wrong 
— no  consideration  of  whether  he  had  any  excuse  whatever  to  offer,  because  the  whole 
mischief  is  then  done.     The  end  has  been  attained  for  which  this  illegal  transaction  was 
entered  into.     The  bankrupt  has  got  his  discharge,  and  the  creditor  has  got  his  illegal 
consideration  for  consenting  to  that  discharge.     But  the  present  case  stands  in  contrast 
to  that ;  and  therefore  it  is,  I  think,  that  these  words  were  introduced  into  the  second 
part  of  the  clause,  '*  if  no  cause  be  shewn  to  the  contrary."     The  position  of  the  creditor 
who  is  here  charged  with  this  offence  is  in  law  a  very  singular  one.     He  has  done  that 
which  comes  within  the  letter  of  the  statute,  which  is  by  the  statute  null,  and  which 
draws  after  it  certain  penal  consequences,  so  far  as  the  creditor  himself  is  concerned. 
He  says  he  becomes  suddenly,  and  for  the  first  time,  aware  that  he  has  committed  this 
statutory  offence,  and  the  moment  he  becomes  aware  of  it  he  not  only  expresses  his 
penitence,  but  he  makes  restitution.     He  makes  restitution  to  the  fullest  extent  in  this 
way,  that  he  gives  up  by  sending  back  the  amount  of  the  illegal  consideration  which  he 
has  obtained,  and  he  resumes  his  attitude  of  resistance  to  the  discharge  of  the  bankrupt 
He  does  therefore  everything  that  is  in  his  power  to  prevent  any  of  the  evil  consequences 
resulting  from  this  illegal  proceeding,  and  he  is  successful  in  doing  so.     Now,  it  is  a 
very  curious  question  in  law  whether,  in  such  circumstances,  the  statutory  guilt  is  com- 
plete ?    In  a  statutory  offence  we  have  nothing  to  do  with  dole,  as  we  have  in  cases  of 
common  law.     If  a  statute  declares  that  a  certain  thing  shall  entail  penal  consequences, 
we  cannot  help  it,  however  slight  may  be  the  moral  blame  attaching  to  the  delinquent. 
But  then  comes  a  very  serious  question,  I  think,  whether  such  penalties  can  ever  attach 
where  the  evil  consequences  contemplated  by  the  statute  have  not  been  attained  and 
carried  out — where,  in  short,  the  party  who  has  been  going  against  the  statute  stops 
short  in  the  commission  of  the  statutory  offence,  and  gives  it  up,  and  not  merely  ex- 
presses his  regret  for  having  been  led  by  mistake  into  such  a  position,  but  endeavours 
to  undo,  and  succeeds  in  undoing,  all  the  evil  that  he  has  done.     I  say  that  it  is  a 
curious  question  in  law,  and  presents  itself  to  my  mind  as  a  somewhat  novel  one ;  but  I 
do  not  think  it  necessary  to  solve  it  in  the  present  case  as  an  abstract  question,  because, 
as  I  said  before,  I  think  I  find  within  the  words  of  the  second  portion  of  the  clause 
itself  enough  to  enable  me  to  give  effect  to  the  moral  innocence  of  this  party,  and  to  the 
fact  that  the  statutory  offence  has  not  been  completed,  so  as  to  produce  the  evils 
contemplated  by  the  statute,  as  a  good  reason — a  good  cause  shewn — against  the  pro- 
nouncing of  this  decree  for  penalty.     Upon  that  ground  I  arrive  at  the  same  conclusion 
that  is  expressed  in  the  interlocutor  of  the  Lord  Ordinary ;  but  I  am  bound  to  say  that 
the  narrow  ground  which  his  Lordship  assumes  in  his  note  is  not  that  which  would  have 
led  me  to  this  result.     I  have  endeavoured  to  explain  as  clearly  as  I  can  the  grounds 
upon  which  my  opinion  rests,  which  are  certainly  quite  different  from  those  of  the  Lord 
Ordinary. 
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LoBD  Dras*  —  This  ia  an  application,  under  the  150th  section  of  the  bankrupt 
statute,  against  Messrs.  M'Laren  and  Company,  for  the  penalties  mentioned  in  that 
section  attaching  to  a  creditor  who  either  obtains  an  illegal  preference,  or  the  promise  of 
an  illegal  preference.  It  is  not  an  application  to  declare  a  nullity — the  reason  of  that, 
1  presume,  being  that  the  parties  complained  of  had  themselves  undone  and  nullified 
the  transaction.  ^N'ow,  whatever  may  be  done  upon  this  application  —  whether  the 
penalties  are  to  be  awarded  or  not — I  think  it  right  to  say  that  one  thing  is  clear,  and 
seems  to  be  admitted  upon  all  hands — viz.  that  there  is  nothing  in  the  transaction  to 
affect  either  the  personal  or  the  commercial  character  of  these  gentlemen  in  the  slightest 
degree.  That  may  be  so,  however,  and  yet  they  may  be  liable  in  the  penalties  of  the 
statute.  There  are  various  things  mentioned  in  that  section  of  the  statute,  any  of  which 
may  infer  the  penal  consequences.  Amongst  others,  a  secret  and  collusive  agreement 
for  a  preference  may  be  sufficient  to  infer  those  penalties,  and  if  I  were  to  deal  strictly 
with  this  complaint  I  should  be  disposed  to  say  that  it  is  confined  entirely  to  a  complaint 
upon  the  ground  of  there  having  been  a  secret  and  collusive  agree-[73}'iu6i^^  ^^^  ^ 
preference.  That  is  the  only  thing  specified  in  respect  of  which  the  statute  is  said  to 
have  been  contravened.  I  consider  it  pretty  well  settled  that  the  relevancy  of  a  complaint 
of  this  kind  is  to  be  dealt  with  very  much  like  a  criminal  indictment,  and  I  am  not 
prepared  to  say  that  this  complaint  can  be  held  relevantly  to  cover  anything  prohibited 
in  that  section  of  the  statute,  whether  specified  in  the  complaint  or  not.  If  I  were  to  go 
upon  a  strict  view  of  the  complaint,  I  should,  upon  that  ground  alone,  have  great  diffi- 
culty in  holding  the  penalties  to  be  exigible,  because,  whatever  may  be  said  about  this 
agreement,  it  seems  impossible  to  hold  that  it  was  a  secret  and  collusive  agreement, 
which  is  the  only  thing  specifically  alleged  against  it.  Tlie  character  of  the  agreement 
is  peculiar.  Although  it  may  have  been  proposed  on  the  part  of  the  bankrupts,  we  know 
enough  of  the  case  to  know  that  the  proposal  truly  was  on  the  part  of  the  general  body 
of  creditors.  The  general  body  of  creditors  were  anxious  to  carry  through  the 
arrangement  they  had  made — anxious  that  it  should  not  be  opposed — and  I  have  no 
doubt  that  nothing  would  have  been  more  satisfactory  to  the  general  body  of  creditors 
tlian  that  Messrs.  McLaren  should  have  been  contented  with  this  preference,  so  that 
tlie  general  body  of  creditors  might  have  got  the  arrangement  they  wanted  carried 
through.  The  question  whether  the  proposed  preference  was  secret  or  collusive  must 
be  determined  by  the  evidence  before  us.  It  is  quite  plain  that  there  was  no  intention 
on  the  part  of  Messrs.  M'Laren  to  keep  it  secret,  for  the  very  day  after  the  meeting  at 
which  the  composition  was  accepted  they  ordered  300  copies  of  the  correspondence 
to  be  printed  and  distributed  among  the  creditors.  But  was  it  actually  secret  ?  It  is 
dbtinctly  proved  that  on  the  20th — the  day  before  the  meeting  at  which  the  ofl'er  of 
composition  was  agreed  to — Mr.  M'Laren  explained  to  Mr.  Robinow,  one  of  the  creditors, 
the  arrangement  that  had  been  made  with  his  firm,  and  desired  Mr.  Bobinow,  if  he 
thought  proper,  to  explain  it  to  the  creditors  at  their  meeting  next  day,  while  as  yet  the 
creditors  had  not  agreed  to  the  ofier  of  composition  ;  and  although  Mr.  Kobinow's  name 
is  not  in  the  prints  it  appeared  from  the  manuscript  copy  of  the  minutes  of  the  meeting 
that  he  was  present  at  that  meeting  at  which  he  had  been  authorised  by  Mr.  M'Laren 
to  tell  the  whole  body  of  creditors  what  the  arrangement  was  between  him  and  the 
bankrupts.  I  do  not  know  whether  Mr.  Robinow  explained  it  to  the  meeting 
or  not,  but  how  the  agreement  can  be  called  a  secret  agreement  it  is  difficult  to 
see. 

I  am  not,  however,  disposed  to  rest  upon  the  narrow  and  somewhat  technical  ground 
that  the  complaint  is  limited  to  the  agreement  being  secret  and  collusive,  because  I  am 
humbly  of  opinion  that,  suppose  you  hold  the  whole  statute  to  be  libelled,  the  result  is 
substantially  the  same,  and  it  is  much  better  for  all  parties  to  take  it  so.  I  do  not 
doubt  that  the  statutory  offence  was  here  committed.  I  do  not  agree  with  the  Lord 
Ordinary  in  his  view  that,  simply  because  the  proposal  for  a  composition  contract  fell 
through,  or  rather  was  held  to  be  illegal  and  incompetent  under  the  statute,  that 
prevents  the  statutory  offence  from  having  been  committed.  The  statute  applies  to 
agreements  for  a  preference  whether  effectual  or  not — whether  the  discharge  was  granted 
or  not ;  and  I  think  it  equally  applicable  whether  the  discharge  could  have  been  com- 
petently granted  or  not.  But  the  question  remains,  what  are  the  consequences  of  that  ? 
It  is  important  to  observe,  as  your  Lordship  has  pointed  out,  that  the  section  of  the 
statute  consists  of  two,  if  not  three,  parts.  The  first  is  an  absolute  enactment  that  any 
agreement  or  promise  of  the  kind  referred  to  shall  be  null  and  void.     But  it  goes  on  to 
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enact  that  over  and  above  this  it  shall  infer  certain  penalties — ^that  is  to  say,  a  certain 
punishment.  It  might  be  pecuniary,  it  might  be  penal  servitude,  or  anything  the 
Legislature  chose  to  impose.  It  is  a  punishment  over  and  above  the  nullity  of  the 
offence.     The  question  is,  is  that  absolute  f 

Now,  we  find  attached  to  this  part  of  the  section  the  words  your  Lordship  has 
referred  to,  which  are  not  attached  to  the  other  part,  viz.  that  we  are  to  decern  for 
these  penalties  if  no  cause  be  shewn  to  the  contrary.  That  is  to  say,  supposing  the 
thing  which  the  statute  makes  illegal  to  have  been  done,  and  to  be  annulled  in  con- 
sequence of  the  illegality,  we  are  only  to  decern  for  the  penalties  if  no  cause  be  shewn  to 
the  contrary.  It  seems  to  me  impossible  to  read  that  as  [74]  &n  absolute  enactment  that 
these  penalties  are  to  follow  if  the  thing  has  been  done.  The  Lord  Advocate  was  asked 
what  meaning  he  attached  to  these  words,  and  he  made  the  only  answer  that  he  could 
make — that  they  were  to  be  held  superfluous.  That  is  a  view  not  easily  admissible  in 
the  construction  of  any  statute,  and  still  less  in  the  construction  of  a  penal  statute  of 
this  kind.  The  rule  as  to  all  statutes  is  that  you  are  to  give  a  meaning  to  every  word 
in  the  statute  if  you  can,  and  far  more  is  that  so  when  the  penal  statute  says  that 
although  the  thing  has  been  done  which  is  prohibited  or  declared  illegal  you  are  still  to 
consider  whether  there  is  any  good  cause  for  not  enforcing  it.  And  that  is  strengthened 
by  attending  to  what  your  Lordship  has  properly  called  the  third  part  of  the  section, 
where  it  resumes  the  imperative  mood,  and  declares  certain  things  to  be  absolute  in  cer- 
tain circumstances.  Therefore  I  am  clearly  of  opinion  that  we  have  a  certain  discretion 
here,  to  consider  whether,  although  the  thing  prohibited  by  the  statute  has  been  done, 
this  punishment  shall  follow.  I  do  not  mean  to  go  over  the  circumstances  so  fully 
stated  by  your  Lordship,  but  I  am  clear  that  if  there  can  be  a  case  in  which,  although 
the  statute  has  been  contravened  and  the  offence  committed,  the  penalty  is  not  to  be 
enforced,  the  present  is  a  case  of  that  kind.  And  upon  that  ground,  and  that  ground 
alone,  I  am  humbly  of  opinion  that,  although  we  must  have  declared  the  nullity  if  we 
had  been  asked  to  do  so,  this  is  a  case  in  which  sufficient  cause  has  been  shewn  against 
the  infliction  of  the  penalties. 

Lord  Ardmillan. — I  have  arrived  at  the  same  conclusion  as  that  which  your  Lord- 
ships have  now  explained,  and  I  have  really  almost  nothing  to  add,  beyond  expressing 
my  concurrence. 

I  cannot  adopt  the  particular  ground  of  judgment  stated  by  the  Lord  Ordinary  in  the 
close  of  his  note.     I  think  that  the  150th  section  of  the  19  &  20  of  Victoria,  cap.  79,  is 
applicable  to  the  agreement  and  transaction  complained  of,  and  that  the  statutory  offence 
was  committed,  and  that  accordingly  the  said  transaction  was  illegal,  and  null  and  void, 
in  terms  of  the  first  part  of  the  section.     But  I  cannot  read  the  section  as  giving  to  the 
serious  penalties  which  may  be  awarded  by  the  Court  the  same  universality  and 
inflexibility  of  application  as  attend  the  statutory  nullity  of  the  illegal  transaction.     I 
agree  in  thinking  that  the  two  parts  of  the  clause  are  separable,  and  ought  to  be  separ- 
ately considered  and  enforced.     The  first  part  ends  with  the  words  "  null  and  void,"  and 
that  part  is  conclusive  of  the  nullity  of  the  transaction  challenged,  which  certainly  was 
a  transaction  giving  a  preference  in  order  to  facilitate  the  bankrupt's  discharge  on  a  com- 
position.    In  that  part  of  the  clause  the  words  "  if  no  cause  be  shewn  to  the  contrary  " 
do  not  occur.     The  nullity  is  declared  absolutely.     The  second  part  of  the  clause  pro- 
ceeds to  specify  the  penalties  which,  on  petition  by  the  trustees  or  a  creditor,  the  Court 
shall  award  in  respect  of  the  ascertainment  of  each  illegal  transaction,  "  if  no  cause  be 
shewn   to  the  contrary."     Now,    I  must   attach  a  meaning  to  these  words.     The 
petitioners  hold  them  to  be  superfluous,  or  at  least  as  only  meaning  that  the  penalty 
shall  be  incurred  "unless  the  fact  is  disproved."    This  is  not,  in  my  view,  a  reasonable 
construction  of  the  words.     It  seems  needless  to  say  "  the  fact  shall  be  followed  by 
penalties,  unless  the  fact  be  disproved  " ;  it  seems  more  than  needless — it  seems  absunl 
to  say  "  the  wrongdoer  shall  be  punished,  unless  the  wrong  has  not  been  done."    'A 
construction  qf  a  penal  statute  tending  to  exclude  all  explanations  of  the  conduct  of  the 
persons  accused  cannot  be  lightly  adopted.     The  words  in  this  clause  cannot  be  fairly  so 
read.     The  "cause  to  the  contrary"  which  must  be  shewn  to  avoid  decree  for  the 
penalties  in  respect  of  a  certain  illegal  transaction,  assumed  to  have  been  proved,  cannot 
be  a  cause  negativing  the  transaction,  but  must  be  a  cause  qualifying  the  transaction. 
The  effect  of  the  construction  of  the  clause  which  I  have  explained  is,  that  the  Court 
must  consider  the  cause  shewn  to  the  contrary.     Since,  "if  no  cause  be  shewn  to  the 
contrary,  decree  shall  be  pronounced  "  for  the  penalties,  the  converse  must  be  that  **  if 
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cinse  be  shewn  to  the  contrary  "  decree  may  not  be  pronounced,  the  judgments  on  the 
sufficieney  of  the  cause  to  the  contrary  resting  with  the  Court. 

In  this  view,  we  have  now,  in  the  first  place,  to  declare  the  transaction  "null 
[75]  and  void."  Of  that  there  can  be  no  doubt.  Indeed  that  has  been  already  accom- 
plished. The  transaction  has  been  undone,  and  the  money  has  been  repaid.  Then  we 
are  called  on  to  consider  whether  "  cause  to  the  contrary  "  has  here  been  shewn,  in 
respect  of  which  cause  this  Court  should  abstain  from  imposing  the  penalties.  I  concur 
in  holding  that  we  have  no  power  to  alter  or  modify  the  amount  of  the  statutory 
penalties,  if  they  are  awarded.  But  we  do  not  award  them  if  cause  has  been  shewn  to 
the  contrary. 

Now,  without  repeating  what  has  been  already  so  well  explained,  I  shall  only  say 
that,  looking  to  the  whole  facts  disclosed  by  the  documents  and  the  evidence,  I  am  of 
opinion  that,  though  the  respondents  may  have  acted  irregularly,  erroneously,  and 
iiyudiciously,  they  did  not  act  dishonestly,  or  with  intention  to  defraud,  or  in  wilful 
violation  of  law.  They  were  mistaken ;  but  the  integrity  and  the  good  faith  of  their 
conduct  is  unquestionable.  I  am  not  quite  satisfied  that  the  respondents  acted  "  secretly 
and  collusively"  within  the  meaning  of  the  statute,  or  within  the  meaning  of  the 
petition.  1  do  not  think  they  made  any  secret  of  what  they  did,  or  that  they  felt  they 
were  doing  anything  requii'ing  to  be  concealed.  But  I  am  quite  satisfied  that  their 
eondact  in  the  whole  matter,  and  as  appearing  from  the  whole  evidence,  was  not  such 
as  to  merit  the  very  severe  penalties  of  this  clause  of  the  statute.  Nothing  can  protect 
from  nullity  the  transaction  itself.  But  the  award  of  penalties  does  not  follow  nec^es- 
arily  and  universally,  and  under  all  the  circumstances  I  think  that  cause  has  been 
shewn  to  the  contrary.  To  convince  us  that  the  penalties  have  not  been  deserved  by 
the  parties  against  whom  we  are  asked  to  award  them  is,  in  my  opinion,  to  shew  cAUse 
to  the  contrary ;  and  when  sufficient  cause  has  been  shewn  to  the  contrary,  then,  if  my 
reading  of  the  statute  is  correct,  we  are  entitled  and  bound  to  refuse  to  award  the 
penalties,  which,  I  think,  ought  to  be  refused  in  this  case. 

Lord  Kinlogh. — The  facets  of  this  case  are  fully  ascertained.  On  27th  April  1869 
an  offer  of  composition  was  made  in  the  sequestration  of  Messrs.  J.  and  G.  Pendreigh, 
grain-merchants,  which,  as  the  Court  afterwards  found,  was  an  incompetent  offer.  The 
respondent,  Mr.  David  M'Laren,  acting  on  behalf  of  his  firm  of  David  M*Laren  and 
Company,  objected  to  its  incompetency  at  the  first  meeting  of  creditors  called  to  consider 
it  Between  that  date  and  the  date  of  the  second  meeting  on  2l8t  May  thereafter, 
being  on  or  about  12th  May,  Mr.  M'Laren  entered  into  an  arrangement  under  which 
his  firm  was  to  receive  a  sum  equivalent  to  Is.  9d,  per  pound  over  and  above  the 
other  creditors,  as  a  consideration  for  waiving  the  objection.  The  arrangement  was 
made  nominally  with  a  Mr.  John  Weir,  but  in  reality  with  certain  creditors  interested 
in  carrying  through  the  composition,  and  with  the  bankrupts  themselves,  one  of  whom, 
Mr.  George  Pendreigh  junior,  is  proved  to  have  advanced  the  money  necessary  to  pay 
the  preference,  and  which,  amounting  to  X2 J6, 9s.  3d.,  was  paid  to  Messrs.  M'Laren  and 
Company  on  13th  May  1869. 

In  consequence  of  this  arrangement,  Messrs.  M*Laren  and  Company  withdrew  their 
opposition  to  the  offer  of  composition,  which  was  unanimously  accepted  by  the  creditors 
at  the  second  meeting  of  21st  May  1869.  Within  a  day  or  two  thereafter  Mr.  M'Laren 
was  advised  by  his  law-agent  that  the  arrangement  he  had  made  was  illegal  under  the 
bankrupt  statute,  and  on  25th  May  he  returned  to  Mr.  Weir  the  money  which  he  had 
received.  Ultimately  the  Court  held  that  the  offer  of  composition  was  incompetent, 
and  refused  to  approve  it. 

I  entertain  no  doubt  that  the  arrangement  which  was  made  by  Messrs.  M*Laren, 
and  under  which  the  sum  in  question  was  received  by  them,  formed  the  statutory 
offence  struck  at  by  the  150th  section  of  the  bankrupt  statute,  and  infened  the  statutory 
penalties  enacted  by  that  section.  It  seems  to  me  clearly  to  come  under  more  than 
one  of  the  expressions  used  in  the  section.  To  go  no  further  than  one  of  these,  it 
was  a  transaction  of  preference,  engaged  in  for  facilitating  the  bankrupts'  discharge. 
It  was  the  fruit  of  an  agreement  made  apart  from  the  general  body  of  creditors,  with 
one  or  more  individuals  of  these,  and  with  the  bankrupts,  and  which  in  this  way  was, 
as  I  think,  a  "  secret  or  collusive  agreement "  in  the  statutory  sense.  I  give  entire 
credence  to  the  state-[76!Fi>^6i^^  of  Mr.  M'Laren  that  he  was  ignorant  at  the  time  that  he 
was  infringing  the  statute.  But  that  the  statute  was  infringed  I  cannot  doubt.  I  cannot 
adopt  the  view  of  thp  LohI  Ordinary  that  because  the  offer  of  composition  was  incom- 
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petent,  therefore  there  was  no  illegality  in  receiving  a  ('consideration  to  accede  to  it.  To 
receive  a  consideration  for  waiving  an  objection  to  the  competency  of  an  incompetent 
offer  seems  to  me  very  clearly  one  form  of  the  statutory  offence,  and  by  no  means  the 
least  objectionable. 

The  question,  therefore,  and  the  only  question  in  the  case,  is,  whether  the  Court  is 
boimd  to  award  the  statutory  penalties,  or  may  acquit  the  respondents  from  these,  in 
respect  of  the  cancellation  on  the  25th  May  of  the  illegal  transaction  engaged  in  on  the 
12th  of  the  same  month.  I  would  most  willingly  unite  in  following  the  last  of  these 
alternatives,  if  I  thought  that  the  statute  left  the  Court  any  option  in  the  matter.  But 
I  cannot  so  read  the  statute.  I  think  the  Court  is  bound  to  inflict  the  statutory 
penalties  if  it  find  the  statutory  offence  to  have  been  committed.  Plainly  there  is  no 
power  conferred  of  mitigating  the  penalties  if  incun*ed ;  and  the  Court  is  shut  up  to  the 
alternative  of  either  imposing  the  penalties,  or  finding  them  not  incurred  at  all.  With 
reference  to  the  words  "  if  no  cause  be  shewn  to  the  contrary,"  I  cannot  read  them  as 
bestowing  on  the  Court  a  discretionary  power  of  inflicting  the  penalties  or  not^  accord- 
ing to  the  circumstances  of  the  case.  I  think  they  simply  mean  that  judgment  shall  go 
out  for  the  penalties  if  the  respondent  do  not  make  appearance  to  establish  a  valid 
defence. 

The  only  valid  defence  which,  in  my  view  of  the  statute,  could  be  established  is, 
that  the  statutory  offence  was  not  committed.  And  in  this  question  it  is  to  be 
remembered  that  to  constitute  the  statutory  offence  it  is  not  neccessary  that  the 
composition,  for  accession  to  which  the  illegal  consideration  is  promised,  should  be 
carried  through  by  the  bankrupt  By  the  express  terms  of  the  statute  the  offence  will 
be  constituted  by  an  agreement  to  give  the  proposed  composition  effect  or  facilitation, 
"  whether  the  offer  be  accepted  or  not,  or  the  discharge  granted  or  not."  It  may  be 
sufficient  .to  avoid  the  statutory  result  to  shew  that  the  offence  was  not  completed,  as  if, 
before  the  arrangement  was  concluded,  it  was  broken  off;  or  perhaps  by  a  very  lenient 
construction,  if  it  was  withdrawn  from  instantly  afterwards,  and  before  anything  had 
been  done  on  it.  But  I  cannot  consider  the  present  case  as  involving  such  a  state  of 
fact.  The  agreement  was  fully  concluded, — the  money  was  paid  in  terms  of  it, — and 
the  equivalent  was  given  by  Messrs.  McLaren  .abstaining  from  appearing  at  the  second 
meeting  of  creditors,  and  allowing  the  bankrupts  to  obtain  a  unanimous  acceptance  of 
the  composition.  I  cannot,  however  earnestly  desirous  to  do  so,  reach  any  other 
conclusion  than  that  the  statutory  offence  was  fully  committed ;  and  in  such  a  case  I  am 
of  opinion  that,  however  inoperative  the  arrangement  may  have  become,  and  whether 
by  the  force  of  events,  or  its  abandonment  by  the  parties,  the  Court  has  no  alternative 
but  to  award  the  statutory  penalty.  I  have  thought  it  right  thus  to  state  my  view  to 
this  effect,  not  that  the  view  can  now  have  any  influence  in  the  determination  of  the 
present  case,  but  because,  in  so  important  a  matter  as  the  construction  of  a  public 
statute,  and  in  the  prospect  of  after  possible  discussion  in  other  cases,  I  have  considered 
it  to  be  my  duty  not  to  withhold  my  opiniQn. 

The  following  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor  of  the 
Lord  Ordinary  submitted  to  review,  and  refuse  the  reclaiming  note :  Find  additional 
expenses  due :  Allow  an  account,"  &c, 

Waddell  &  M'Intosh,  W.S. — Murdoch,  Boyd,  &  Co.,  S.S.C. — Agents. 

[Reverseii,  1871,  9  M.  (H.L.)  49.] 


No.  29.  VIII.  Macpherson,  77.     27  Oct.  1869.     2d  Div.— Lord  Ormidale,  I. 

Mrs.  Emilia  Grant  and  her  Husband,  Pursuers. — Millar — Bvrnet, 

Evan  Bailue  and  Others  (Mr.  and  Mrs.  Grant's  Marriage -Con  tract 

Trustees),  Defenders. — Sol-Gen.  Clark — MacdanaM. 

Trust — Investment  of  Trttst-Funds  in  Bank  Stock. — Under  a  contract  of  marriage  a  sum 
of  money  was  conveyed  to  trustees,  who  were  directed  to  invest  it  on  "  heritable  or 
good  personal  security."  The  trustees  invested  a  portion  of  the  sum  in  the  purchase 
of  bank  stock,  which  afterwards  rose  greatly  in  value.     The  husband  and  wife  then 
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raised  an  action  of  declarator  that  the  increased  value  belonged  to  them.  Held  (1) 
that  the  investment  was  contrary  to  the  provisions  of  the  contract;  (2)  that  any 
increase  in  the  valu«  of  the  trust-estate  in  consequence  of  the  investment  fell  to  be 
added  to  the  capital  sum ;  (3)  that  the  trustees  were  bound  immediately  to  realise 
the  bank  stock,  and  to  invest  the  money  according  to  the  provisions  of  the  marriage- 
contract 

This  was  an  action  of  declarator  by  Mr.  and  Mrs.  Grant  against  their  marriage- 
contract  trustees,  to  have  it  determined  whether  a  sum  of  money,  the  difference 
between  the  purchase  price  and  the  present  value  of  some  bank  stock,  formed  part  of 
the  trust-estate,  or  belonged  to  them. 

The  facts  of  the  case  were  thus  stated  by  the  Lord  Justice-Clerk: — "By 
antenuptial  contract  of  marriage,  entered  into  in  1838  between  Mr.  and  Mrs.  Grant, 
the  pursuers  of  this  action,  a  sum  of  £4000,  forming  part  of  the  lady's  fortune,  was 
conveyed  to  the  marriage-pontract  trustees,  who  were  directed  to  invest  it  *  on  heritable 
or  good  personal  security,*  and  to  pay  the  interest  to  Mrs.  Grant,  exclusive  of  her 
husband's  yw«  mariti.  In  the  event  of  Mrs.  Grant's  predecease,  a  liferent  interest  in 
the  £4000  was  given  to  Mr.  Grant ;  while  in  the  event  of  Mr.  Grant's  predecease  it 
was  agreed  that  £3000  should  be  paid  over  absolutely  to  Mrs.  Grant 

"Mrs.  Grant  for  several  years  did  not  demand  the  interest,  and  accordingly  the 
£4000  accumulated  in  bank,  until  in  1850  the  sum  standing  there  at  the  credit  of  the 
trustees  amounted  to  £7000.  In  1850  the  trustees,  at  Mrs.  Grant's  request,  invested 
in  a  bond  over  the  estate  of  Foyers  the  £4000  held  by  them  for  the  purposes  of  the 
marnage-con tract,  together  with  £1000  of  the  interest  which  had  accumulated,  and 
which  belonged  to  her.  The  estate  of  Foyers  having  been  sold  in  1859,  the  bond  was 
paid  up  to  Mr.  Grant  on  behalf  of  the  trustees,  and  in  1861  he  reinvested  the  £5000 
in  their  names,  part  of  it — £2496 — being  applied  in  the  purchase  of  twelve  shares  of 
the  British  Linen  Bank,  and  the  balance — £2504— being  lent  on  the  security  of  a 
house  in  Charlotte  Square,  Edinburgh,  belonging  to  Mr.  Grant  himself.  The  invest- 
ment in  bank  stock  has  turned  out  a  profitable  one,  as  the  twelve  shares,  if  now 
realised,  would  produce  £3072,  or  £576  more  than  the  sum  which  was  paid  for  them 
in  1861. 

"Such  being  the  facts,  Mr.  and  Mrs.  Grant  have  raised  this  action  against  the 
trustees,  concluding  in  substance  for  declarator  that,  in  so  far  as  the  trustees  hold  funds 
or  securities  of  greater  value  than  £4000,  they  hold  them  for  their  (the  pursuers')  be- 
hoof, or,  alternatively,  that  the  trustees  shall  be  ordained  to  realise  the  bank  stock, 
and,  after  retaining  from  the  price  the  difference  between  £4000  and  the  sum  secured 
over  the  house  in  Charlotte  Square,  shall  pay  over  the  balance  to  them. 

"  The  pursuers'  contention  is  that  the  investment  in  question  being  an  illegal  one, 
Mrs.  Grant,  from  whom  the  money  came,  is  entitled  to  the  full  benefit  of  the  increase ; 
while  the  trustees  maintain  that  the  increase  must  be  added  to  the  capital  held  by 
them  in  trust,  and  must  be  applied  for  trust-purposes." 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that,  under  [78]  a^^d  in 
terms  of  the  trust  constituted  by  the  pursuers'  antenuptial  contract  of  marriage,  they  are 
not  entitled  to  payment  as  concluded  for  of  the  increased  value  of  that  portion  of  the 
trust-estate  which  consists  of  stock  of  the  British  Linen  Company  Bank  arising  since 
said  stock  was  purchased  :  Appoints  the  Case  to  be  enrolled,  in  order  that  decree  may 
he  pronoimced  and  the  conclusions  of  the  action  disposed  of  in  conformity  with  this 
findmg."* 

*  "  NoTB. — ^The  only  question  as  yet  debated  before  the  Lord  Ordinary,  and  the 
only  one  about  which,  as  he  understood,  any  serious  dispute  had  arisen,  was,  whether 
the  increased  value  of  that  portion  of  the  trust-estate  which  consists  of  British  Linen 
stock  is  to  be  held  as  belonging  and  payable  to  them  as  liferenters.  The  Lord  Ordinary 
is  of  opinion  that  the  pursuers,  as  liferenters,  have  no  right  to  the  increased  value  of 
the  stock  in  question.  By  the  terms  of  the  trust,  the  right  of  the  pursuers,  as  life- 
renters  of  the  £4000,  with  part  of  which  that  stock  was  purchased,  is  expressly  limited 
to  the  interest  or  the  yearly  profits  thereof.  Now,  it  is  impossible  to  say  that  the 
increased  value  of  the  stock  arising  since  the  purchase  was  made  is  of  the  nature  of 
interest  or  yearly  profits.  On  the  contrary,  it  was  admitted  that  the  whole  yearly 
interest  or  profits  arising  on  the  stock,  in  the  shape  of  dividends,  have  been  regularly 
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The  pursuers  reclaimed. 

Lord  Jubtice-Glsrk. — (After  the  narrative  given  above) — I  think  it  is  impossible 
to  doubt  that  the  investment  challenged  is  one  which  is  not  sanctioned  by  the  trust- 
deed,  and  which  it  was  ultra  vires  of  the  trustees  to  make ;  and,  if  this  be  so,  the 
purauers  have  a  right  to  demand  that  the  amount  of  the  trust-fund  so  invested  shall  be 
at  once  realised.  I  am,  however,  of  opinion  that  the  whole  of  the  sum  lent  upon  the 
house  in  Charlotte  Square  must  be  looked  upon  as  trust-money,  and  consequently,  that 
only  three-fifths  of  the  stock  investment  can  be  so  regarded.  The  heritable  security  is 
strictly  in  terms  of  the  trust-deed,  and  the  trustees  cannot  be  heard  to  plead  upon  their 
own  breach  of  trust.  So  far  I  differ  from  the  Loixi  Ordinary,  whose  attention,  how- 
ever, does  not  seem  to  have  been  directed  to  this  matter  of  detail 

The  question  remains,  what  is  to  be  done  with  the  increase  that  has  arisen 
[79]  upon  the  portion  of  the  stock  purchased  with  trust-funds  ?  As  to  this,  I  entertain 
110  doubt  whatever.  I  hold  it  to  be  a  well  established  principle  in  law  that  if  trustees 
make  a  speculative  investment  from  which  benefit  accrues,  the  benefit  must  go  to  the 
whole  beneficiaries  in  proportion  to  their  respective  interests.  There  is  not  much 
authority  on  this  subject ;  but  the  principle  is  unquestionable,  and  has  been  repeatedly 
applied  in  cases  where  trustees  have  improperly,  though  advantageously,  allowed  trust- 
money  to  lie  in  trading  partnerships.  I  can  imagine  cases  where  it  may  be  difficult 
to  give  efiect  to  the  i)rinciple ;  but  no  such  difficulty  arises  here. 

I  am  therefore  of  opinion  that,  to  the  extent  of  the  sum  of  £1496,  the  investment 
in  question  was  unwarranted,  and  that  any  increase  of  value  arising  on  the  stock  so 
purchased  must  be  added  to  the  trust  capital 

Lord  Cowan. — I  regard  the  question  raised  by  this  record  in  a  light  somewhat 
different  from  that  in  which  it  has  presented  itself  to  the  Lord  Ordinary.  I  do  not 
think  it  can  be  satisfactorily  decided  merely  upon  the  principles  applicable  to  the  rights 
of  liferenter  and  fiar,  or  by  reference  to  decisions  which  have  fixed  that  bonuses 
declared  on  bank  stock  belong  to  the  fiar,  and  not  to  the  liferenter.  The  solution  of 
the  case  must,  I  think,  be  sought  in  principles  well  settled  in  the  law  of  trusts. 

The  trust-fund  with  which  we  have  to  deal  is  the  sum  of  £4000  vested  in  the 
marriage-contract  trustees  for  behoof  of  the  spouses  and  their  children,  if  any,  in  life- 
rent and  fee  respectively.  This  sum  was  placed  under  the  exclusive  management  of 
the  trustees,  who  were  appointed  to  lend  out  and  invest  the  same  "  on  heritable  or  good 
personal  security,  takhig  the  securities  to  themselves,  for  the  purposes  of  the  trust." 
It  is  clear  that,  under  this  direction  to  invest,  the  trustees  had  no  power  to  employ  the 
funds  in  the  purchase  of  bank  stock,  any  more  than  they  could  have  employed  them  in 

paid  to  and  received  by  the  pursuers.  To  the  extent  to  which  these  dividends  exceed 
the  ordinary  rate  of  interest,  the  pursuers  have,  therefore,  reaped  all  the  advantage ; 
and  it  appears  to  the  Lord  Ordinary  that  any  advantage  arising  from  the  increase  in 
value  of  the  stock  itself  must  be  held  to  accrue  to  the  capital  or  fee.  That  the  pursuers 
may  be  entitled  to  the  yearly  interest  of  the  capital  so  increased,  supposing  the  British 
Linen  Bank  stock  were  sold,  and  the  proceeds  invested  on  heritable  or  good  personal 
security,  is  probably  not  intended  to  be  disputed,  although  nothing  was  said  on  this 
point  at  the  debate. 

"  The  Lord  Ordinary  is  not  aware  of  any  case  precisely  similar  to  the  present,  and 
he  has  not  been  referred  to  any.  There  is,  however,  some  analogy — favourable,  he 
thinks,  to  the  view  he  has  adopted — derived  from  those  cases  in  which  it  has  been  held 
that  a  liferenter  of  funds  invested  in  bank  stock  has  no  right  to  a  bonus  declared  on 
that  stock,  although  it  has  in  reality  arisen  from  deferred  dividends — Bell's  Principles, 
sec.  1050,  and  cases  there  cited. 

"  The  Lord  Ordinary  has  postponed  pronouncing  any  interlocutor  formally  disposing 
of  the  conclusions  of  the  summons  till  he  has  had  an  opportunity  of  hearing  the  parties 
as  to  how  this  should  be  done,  in  conformity  with  the  principle  which  he  holds  must 
govern  the  case.  Are  the  pursuers  now,  and  on  the  assumption  that  that  principle  is 
sound,  to  insist  to  any  and  what  extent  in  the  conclusions  of  the  summons  ?  Are  they 
to  insist  on  the  British  Linen  Company's  stock  being  realised,  in  respect  that  such  an 
investment  was  unwarranted  under  their  contract  of  marriage,  which  appears  to 
authorise  an  investment  of  the  trust-tunds  on  heritable  or  good  personal  security  only  ? 
And  how,  on  the  footing  of  the  preceding  interlocutor  becoming  final,  is  the  question 
of  expenses  of  process  to  be  determined? 
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any  other  trading  or  speculative  business.  Such  an  investment  might  be  profitable,  or 
the  reverse;  and,  whether  the  one  or  the  other  result  occurred,  the  principles  of 
accounting  are  free  of  doubt.  On  the  one  hand,  had  loss  arisen,  the  trustees  must 
have  been  responsible  to  the  beneficiaries,  and  been  bound  to  make  good  to  them  the 
full  amount  of  the  trust-fimd ;  and,  on  the  other  hand,  the  whole  profit  realised  in  the 
tradiog  concern,  in  which  the  funds  were  wrongously  embarked,  behoved  to  be 
accounted  for  to  the  whole  parties  interested  in  the  trust,  whether  in  liferent  or  fee, 
according  to  their  respective  interests.  I  apprehend  these  principles  to  be  clearly 
established.  But  in  this  case,  in  the  purchase  of  the  British  Linen  Company's  stock 
in  1861,  the  trustees  acted  with  the  sanction  and  under  the  direction  of  the  pursuer, 
^fr.  Grant,  and,  as  I  think  cannot  but  be  held,  with  the  approbation  also  of  Mra  Grant. 
She  could  not  have  been  ignorant  of  the  investment,  for,  from  1861  downwards,  the 
dividends  on  the  stock  were  paid  to  her,  as  in  virtue  of  her  exclusive  right.  This 
sanction  of  the  liferenters,  however,  cannot  affect  the  principles  by  which  the  question 
here  at  issue  must  be  ruled.  Had  there  been  loss  on  the  purchase  of  the  bank  stock, 
Mr.  and  Mrs.  Grant,  as  interested  in  the  liferent,  might  have  been  barred  from  claiming 
any  indemnity  from  the  trustees,  seeing  that  they  had  sanctioned  the  investment.  But 
the  parties  interested  in  the  fee  of  the  trust-fundis  would  still  have  had  their  claim  for 
the  full  amount  of  the  trust-funds  as  against  the  trustees.  In  like  manner,  the  profits 
realised  from  the  purchase  of  bank  stock  will  enure  to  the  whole  parties  interested  in 
the  trust.  These  profits  cannot  be  claimed  by  those  interested  in  the  liferent  merely, 
for  they  had  no  right  to  trade  with  the  trust-funds  any  more  than  the  trustees.  The 
amount,  therefore,  can  only  be  disposed  of  by  being  added  to  the  capital  of  the  trust- 
funds,  which  are  to  be  held  and  administered  as  directed  by  the  trust-deed.  This,  no 
doubt,  will  enlarge  the  trust-estate  beyond  the  original  amount  of  £4000 ;  but  the 
enlargement  has  arisen  from  the  use  of  the  capital  in  which  they  are  exclusively 
interested.  The  same  result  would  have  happened  if  the  trustees  had  been  empowered 
to  purchase  bank  stock,  and  profit  been  realised.  And  the  circumstance  that  this 
enlargement  has  arisen  from  unauthorised  investment  is  no  reason  why  the  increase 
should  not  be  treated  in  the  same  way. 

[80]  Supposing,  therefore,  this  question  to  have  arisen  regarding  the  investment  of 
the  £4000,  in  whole  or  in  part,  in  the  purchase  of  this  bank  stock,  I  think  it  must 
hare  been  solved  in  the  manner  which  I  have  explained.  The  fact,  however,  is,  that 
in  addition  to  the  £4000  there  was  £1000  more  in  the  hands  of  the  trustees,  belonging 
to  Mrs.  Grant,  at  the  time  of  the  purchase  in  1861.  At  that  date  the  trustees,  an 
permitted  by  the  trust-deed,  made  advances  to  Mr.  Grant  to  the  extent  of  £2504,  and 
obtained  from  him  heritable  security  for  its  repayment.  This  was  clearly  a  loan  out  of 
the  trust-funds,  and  the  bond  specially  sets  forth  that  it  was  made  by  the  trustees  "  in 
virtue  of  the  powers  conferred  upon  them  by  the  contract  of  marriage  above  narrated.'' 
There  thus  remained  of  the  trust-fund  of  £4000,  in  the  hands  of  the  trustees  in  1861, 
£1496  for  investment  But  in  addition  to  that  balance  of  trust-funds  they  had  £1000, 
which  belonged  in  exclusive  right  to  Mrs.  Grant.  And  these  two  sums  of  £1496  and 
£1000  make  up  the  amount  employed  in  the  purchase  of  the  British  Linen  stock.  Mr. 
and  Mrs.  Grant  had  full  power  to  direct  their  own  £1000  to  be  thus  invested,  and  for 
any  profit  that  may  arise  on  the  stock  to  that  extent  they  alone  have  a  just  claim. 
But  the  remainder  of  the  price  paid  for  the  stock, — ^£1496, — ^forms  part  of  the  trust- 
estate,  and  the  profit  realised  on  the  stock  to  that  extent  will  fall  to  be  disposed  of  by 
being  added  to  the  capital  under  the  trust-administration.  And  the  fund  thus  increased 
must  remain  in  the  hands  of  the  trustees,  there  being  no  vested  interest  in  the  children, 
or  in  any  of  them,  having  regard  to  the  terms  of  the  trust  created  by  the  marriage- 
contract 

Further,  the'  pursuers  are  entitled  to  insist  upon  having  the  bank  stock  realised,  so 
that,  on  the  one  hand,  they  may  uplift  their  own  £1000,  with  the  profits  effeiring  to  it 
arising  from  the  increase  in  the  value  of  the  stock ;  and,  on  the  other  hand,  that  the 
£1496,  with  the  profits  therefrom  accruing,  may  be  duly  and  properly  invested  for  the 
purposes  of  the  trust  in  heritable  or  good  personal  security. 

LoBD  Bknholm B  concurred. 

Lord  Nkavbs. — I  entirely  concur.  When  a  trust-fund  is  irregularly  invested,  and 
loss  arises,  the  trustees  must  make  that  loss  good;  and  when,  on  the  other  hand, 
benefit  arises,  that  benefit  enures  to  all  the  beneficiaries  in  proportion  to  their  respective 
interests;  and  it  is  out  of  the  question  for  one  of  the  beneficiaries,  though  the  party 
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from  whom  the  money  improperly  dealt  ^vith  was  derived,  to  demand  that  the  whole 
benefit  or  produce  shall  come  to  himself.  The  adoption  of  the  pursuers'  contention 
would,  I  conceive,  be  most  dangerous,  as  it  would  be  giving  spouses  a  strong  interest  to 
get  their  marriage-contract  trustees  to  risk  in  investments,  which  may  practically  be 
safe  enough,  but  are  of  a  speculative  character,  the  money  which  was  intended  to  form 
a  provision  for  their  children.  I  consider  that,  when  once  a  trust  is  constituted,  the 
person  constituting  it  has,  in  the  absence  of  stipulation,  no  more  control  over  the  funds 
which  he  has  conveyed  to  the  trustees. 

This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  of  the  Lord  Ordinary  : 
Find  that  of  the  sum  of  £2496,  which  was  invested  in  the  name  of  the  defenders,  in 
1861,  in  the  purchase  of  stock  of  the  British  Linen  Company  Bank,  the  sum  of  J&1496 
formed  part  of  the  capital  sum  of  £4000  held  by  the  defenders  as  trustees  under  the 
marriage-contract  of  the  pursuers,  and  that  the  remaining  sum  of  £1000  was  the  ex- 
clusive property  of  the  pursuers  :  Find  such  investment,  to  the  extent  of  the  said  sum 
of  £1496,  was  contrary  to  the  provisions  of  the  marriage-contract,  and  to  the  powers 
thereby  conferred  in  regard  to  the  investment  of  the  trust-funds :  Find  that  any  in- 
crease in  the  value  of  the  stock  purchased  with  the  said  last-mentioned  sum  must  be 
added  to  the  capital  sum  of  £4000,  and  held  by  the  defenders  under  the  provisions  of 
the  said  contract :  Ordain  the  defenders  forthwith  to  sell  and  realise  the  whole  of  the 
stock  purchased  with  the  sum  of  [81]  £2496,  and  to  pay  over  to  the  pursuers  so  much 
of  the  proceeds  as  shall  correspond  to  the  proportion  of  £1000  to  £1496,  and  to  hold 
the  balance  as  part  of  the  capital  sum,  under  the  provisions  of  the  said  contract,"  &c. 
Adam  &  Sang,  S.S.C. — Hobnb,  Horne,  &  Lykll,  W.S. — Agents. 


No.  30.  VIIL  Macphkrson,  81.     30  Oct.  1869.     2d  Div.— Lord  Jervis- 

woode,  B. 

Mrs.  Jane  M'Quig  or  Wothkrspoon,  Pursuer. — Sol-Gen,  Clark — Faterson. 
William  Wotherspoon,  Defender. — Oifford — Dunca7i. 

Husharid  and  Wife — Separation — Aliment. — A  husband,  possessing  a  free  income  of 
£243,  ordained  to  aliment  his  wife,  who  had  obtained  judicial  separation  from  him 
on  the  ground  of  his  cruelty,  at  the  rate  of  £55  per  annum,  the  wife  being  in  posses- 
sion of  an  annuity  of  £30  from  Aiher  sources. 

This  was  an  action  of  separation  and  aliment  at  the  instance  of  Mis,  Wotherspoon, 
wife  of  William  Wotherspoon  of  Holehills,  against  her  husband,  on  the  ground  of 
cruelty. 

The  Lord  Ordinary  pronounced  a  decree  of  separation  a  mensa  et  tJioro,  and  decerned 
for  payment  to  the  pursuer  of  £40  sterling  per  annum  for  her  own  aliment,  and  £10  per 
annum  for  the  aliment  of  her  pupil  child. 

Against  this  interlocutor,  so  far  as  it  decerned  for  aliment,  the  pursuer  reclaimed, 
maintaining,  on  the  authority  of  Lang  v,  Lang,  27th  October  1868,  ante,  vol.  vii.  p.  24, 
that  £40  per  annum  was,  in  the  circumstances,  an  insufficient  allowance.  The  facts  are 
sufficiently  explained  in  the  opinion  of  the 

Lord  Justice-Clkrk. — This  is  a  reclaiming  note  in  an  action  of  separation  and 
aliment  by  a  wife  against  her  husband,  and  is  confined  to  the  question  of  the  amount  of 
aliment  awarded  to  the  wife  by  the  Lord  Ordinary.  The  action  is  founded  on  the 
husband's  cruelty,  which  is  not  now  disputed.  The  amount  of  aliment  has  been  fixed 
by  the  Lord  Ordinary  at  £40,  which  was  the  amount  provided  by  a  voluntary  contract 
of  separation  entered  into  by  the  parties  in  1865. 

The  husband's  income,  arising  from  heritable  property,  is  admitted  to  amount  to 
£268,  besides  the  interest  on  the  balance  of  the  price  of  a  house,  which  balance  amounts 
to  £250.  The  total  income  may  therefore  be  assumed  at  £278  annually.  Taxes  and 
repairs  reduce  this  by  £35  ;  leaving  the  free  income  £243. 

It  is  said  that  the  husband  pays  to  an  unmarried  daughter  £100  per  annum,  and 
#20  to  a  sister  in  reduced  circumstances.     It  has  been  further  explained  to  us  that  the 


nn.  MAOPHBRSON,  82.       OLIVER  l\  ROBERTSON  [1869]  237 

wife  has  anrannuitj  of  £30  secured  to  her  from  her  first  husband's  estate,  and  she  has 
also  an  allowance  of  £30  a-year  from  her  husband's  trustees  for  the  aliment  of  her 
son  by  her  first  marriage.  This  last  allowance,  however,  is  precarious  in  itself,  and,  as 
her  son  is  now  sixteen  years  of  age,  must  shortly  terminate. 

Ko  inflexible  rule  can  be  laid  down  in  such  cases.  In  the  last  reported  case  before 
this  Division  of  the  Court — that  of  Lang  r.  Lang — it  was  stated  from  the  bench  that  a 
fourth  of  the  husband's  free  income  had  been  usually  awarded,  and  was  as  near  a  general 
measure  of  liability  as  the  decisions  appeared  to  establish.  Every  case  of  the  kind, 
however,  must,  I  think,  depend  on  its  special  circumstances ;  the  husband  must  not  be 
left  unreasonably  impoverished,  while  the  wife,  who  has  been  compelled  to  separation 
owing  to  the  ill-treatment  of  the  husband,  must  be  fairly  and  favourably  considered. 

The  allowance  given  by  the  husband  to  the  daughter  cannot  be  taken  into  account 
as  a  deduction  from  his  income,  although  the  expense  of  maintaining  her  in  family  must 
be  deducted  in  the  estimate  of  his  available  means.  The  £20  a-year  paid  to  his  sister 
can  hardly  come  into  competition  with  the  wife's  claim ;  but  the  sum  in  this  case  does 
not  materially  affect  the  result. 

[82]  0^  the  other  hand,  the  £30  awarded  to  the  wife  by  the  trustees  of  her  late 
husband  must  be  thrown  out  of  view,  as  precarious  in  itself,  and  temporary  in  its  nature. 
The  annuity  derived  from  her  husband's  estate  is,  on  the  other  hand,  permanent,  and 
must  enter  into  our  calculations. 

On  the  whole,  I  am  of.  opinion  that  the  sum  awarded  by  the  Lord  Ordinary  is  not 
sufficient,  and  that  an  addition  of  £15  a-year,  making  £55  in  all,  ought  to  be  allowed. 

The  other  Judges  concurred. 

The  Lord  Ordinary's  interlocutor  altered  accordingly. 

J.  &  A.  Peddie,  W.S. — J.  &  R.  Maoandrbw,  W.S. — Agents. 


No.  31.  VIII.  Macpherson,  82.     30  Oct.  1*869.     2d  Div.—Lord  Jervis- 

woode,  R. 

Andrew  Oliver,  Pursuer. — Pattison, 
William  Robertson,  Defender. — Faterson. 

Proces&^-Banhrupt — Cautionei' — Personal  Exception. — The  pursuer  of  an  action  became 
bankrupt,  and  found  caution  for  expenses.  The  defender  thereafter  waited  on  the 
cautioner,  and  made  certain  representations  regarding  the  risk  he  ran  in  acting  as 
cautioner.  The  cautioner  afterwards  withdrew.  Held  that  the  defender  was  barred, 
pergonali  exceptione,  from  demanding  caution. 

SeepQgt,  p.  137. 

This  action  was  brought  by  Andrew  Oliver,  Kilmarnock,  against  William  Robertson, 
residing  there,  for  reduction  of  interlocutors  by  the  Sheriff-substitute  and  the  Sheriff  of 
Ayrshire. 

The  Lord  Ordinary  (Jerviswoode)  repelled  the  reasons  of  reduction,  and  assoilzied 
the  defender. 

The  pursuer  Oliver  reclaimed,  and  shortly  afterwards  became  bankrupt,  and  was 
sequestrated. 

The  trustee  on  his  sequestrated  estate  having  declined  to  sist  himself,  Oliver  found 
caution  for  expenses. 

Thereafter  the  cautioner  having  been  allowed  to  withdraw,  the  defender  moved  the 
Court  to  ordain  the  pursuer  to  find  caution  of  new. 

The  pursuer  resisted  this  motion,  on  the  ground  that  the  defender  had  induced  the 
cautioner  to  withdraw  by  improper  and  exaggerated  statements  about  the  risk  he  ran  in 
continuing  to  act,  and  was  barred,  jjersonali  exceptione^  from  insisting  on  having  a  new 
cautioner. 

The  pursuer  produced  the  following  letter  (No.  83  of  process),  which  he  had  received 
from  the  cautioner : — "  In  reference  to  the  matter  of  your  Edinbr.  case,  I  have  had  an 
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interview  with  Mr.  Bobertson  of  Kilmarnock,  and  find  that  yon  asked  me  to  become 
your  surety  without  giving  me  the  whole  merits  or  otherwise  of  the  case.  He  has  taken 
the  pains  to  explain  the  whole  matter  in  toto,  and  I  find  that  it  will  be  quite  a  different 
affair  to  what  you  repi^esented  it  to  be — you  have  already  lost  the  case  three  Hme» — you 
told  me  once — the  expenses  of  the  first  trial,  viz.  to  Mr.  Sturrock,  are  still  unpaid,  amtg. 
to  £50,  or  about — the  others  may  be  still  unpaid,  and  the  one  about  to  be  gone  into 
will  exceed  far  beyond  your  figure.  It  would  simply  amount  to  this,  that  the  Court  of 
Session  case  would  be  lifted  off  your  shoulders,  and  placed  on  mine,  which  I  have  no 
wish  to  have.  Further,  the  security  that  is  required,  instead  of  being  about  £50,  must 
be  no  less  than  £1000,  which  I  have  neither  the  ability  nor  the  will  to  give.  Finally, 
I  have  given  Mr.  Robertson's  coiinsel  notice  to  withdraw  at  once  my  name  from  any 
security,  or  any  connection,  with  the  matter  of  the  case."  .  .  . 

On  the  authority  of  Thomson  v,  Wylie,  11th  July  1838,  Shaw,  voL  xvi  [83]  P* 
1374,  the  pursuer  asked  to  be  allowed  a  proof  of  his  allegations  regarding  the  improper 
actings  and  misrepresentations  of  the  defender. 

The  defender  admitted  meeting  with  the  cautioner,  but  produced  a  letter  from  him, 
written  subsequently  to  that  iHx>duced  by  the  pursuer,  in  which  he  stated  that  his  with- 
drawal had  been  spontaneous. 

Lord  Justicb-Clirk. — It  is  admitted  at  the  bar  that  the  defender  sought  an  inter- 
view with  the  cautioner  after  the  bond  of  caution  was  lodged,  and  made  certain  state- 
ments to  him  regarding  the  possible  risk  which  he  might  incur  in  consequence  of  his 
having  become  cautioner,  the  result  being  that  the  cautioner  withdrew  from  his 
obligation.  There  may  be  a  question  as  to  what  actually  passed  at  the  interview ;  and 
if  it  were  necessary  to  ascertain  that,  we  might  order  a  proof,  as  was  done  in  the  case 
to  which  we  have  been  referred. 

I  am,  however,  inclined  to  think  that  in  the  admitted  fact  of  an  interview  having 
been  sought,  and  having  taken  place,  we  have  sufficient  ground  for  allowing  the  case 
to  proceed  without  fresh  caution. 

Lord  Cowan. — It  is  important  to  observe  that  it  is  not  imperative  on  the  Court 
to  require  a  bankrupt  pursuer,  whose  trustee  declines  to  sist  himself,  to  find  caution. 
It  is  no  doubt  usually  done,  but  still  it  is  a  matter  entirely  in  the  discretion  of  the 
Court.  Here  I  agree  with  your  Lordship  in  thinking  that  the  defender  has,  by 
seeking  an  interview  with  the  former  cautioner,  lost  his  equitable  right  to  have  a  new 
one. 

Lord  Bbnholms. — It  humbly  appears  to  me  that  if  we  adopted  the  course  suggested 
by  your  Lordship  we  should  be  going  a  little  too  fast,  and  that  our  proper  course  is  to 
allow  a  proof,  as  was  done  in  the  case  of  Thomson,  or  perhaps  to  call  on  the  former 
cautioner  to  make  a  judicial  statement  as  to  what  passed  at  his  interview  with  the 
defender.  If  he  adhered  to  the  statement  made  in  his  letter  to  the  pursuer,  I  should 
have  no  difficulty  in  refusing  the  defender's  present  motion. 

Lord  Neavss. — I  am  glad  that  we  are  all  agreed  upon  this,  that  any  communication 
by  one  litigant  to  the  cautioner  of  his  opponent,  with  the  view  or  result  of  getting 
him  to  withdraw  from  his  obligation,  is  an  illegitimate  proceeding,  if  accompanied  by 
anything  like  misrepresentation  or  working  on  his  fears.  A  litigant  is  entitled  to  go  to 
the  cautioner  before  the  bond  is  lodged  with  a  view  to  satisfy  himself  of  his  solvency, 
but,  when  the  bond  is  lodged  and  he  must  be  presumed  to  be  satisfied  of  the  cautioner's 
solvency,  he  ought  to  keep  entirely  aloof,  and  to  do  nothing  that  can  have  the  effect  of 
inducing  him  to  withdraw.  It  is  easy  to  see  what  a  delicate  matter  this  is.  If  a 
defender  were  to  put  a  paragraph  into  the  newspapers  as  to  the  formidable  nature  of 
the  litigation,  in  order  to  alarm  the  cautioner  and  move  him  to  withdraw,  I  cannot 
doubt  that,  if  the  proceeding  were  successful,  such  an  act  would  be  sufficient  to  deprive 
the  defender  of  his  right  to  demand  a  new  cautioner.  I  concur  with  the  majority  of 
your  Lordships  in  holding  that  we  have  here  enough  before  us  to  justify  us  in  refusing 
the  defender's  motion. 

This  interlocutor  was  pronounced  : — "  In  respect  it  is  stated  for  the  defender  at  the 
bar,  that  the  defender  waited  on  the  cautioner,  after  the  bond  of  caution  had  been 
lodged,  and  made  representations  to  him  in  regard  to  the  risk  he  thereby  incurred,  and 
in  respect  of  the  letter  No.  83  of  process,  refuse  the  motion  for  new  caution." 
James  Somkrville,  S.S.C. — J.  <fe  A.  Peddte,  W.S.— rAgents. 
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No.  32.  VIII.  Macphbrson,  84.     30  Oct.  1869.     Ayr  Circuit— Circuit  Clerk. 

John  Harvey  and  William  Orr,  Appellants. — Lees. 
James  Stirrat,  EeBpondent. — D,  Crichton, 

Statute  31  ^  32  Vict  c.  123  {Salmon  FisJieries  {Scotland)  Act,  1868)— Comj^ZatTi/-- 
Conviction — Fine — Forfeiture, — Held  that,  in  a  complaint  for  contravention  of  the 
above  Act,  the  private  complainer  did  not  require  to  set  forth  any  right  or  interest, 
nor  to  be  present  personally  at  the  trial,  and  that  a  judgment  convicting  for  taking 
fish  in  close  time,  and  imposing  penalties,  was  good,  although  it  did  not  declare  the 
fish  to  be  forfeited,  and  did  not  direct  to  whom  the  penalties  were  to  be  paid. 

A  complaint  at  the  instance  of  James  Stirrat,  secretary  of  the  Dairy  Garnock  Angling 
Club,  with  concurrence  of  the  procurator-fiscal  at  Irvine,  was  brought  before  the 
Justice  of  Peace  Court  at  Irvine  against  John  Harvey  and  William  Orr,  fishermen, 
charging  them  with  contravening  the  Salmon  Fisheries  Act,  1868,  by  having  taken 
two  salmon  during  the  weekly  close  time.  ELarvey  and  Orr  were  convicted,  and  each 
sentenced  to  pay  a  fine  of  5s.,  and  Is.  for  each  salmon  taken,  with  £1,  10s.  2d.  of 
expenses.     They  appealed  to  the  Circuit  Court  at  Ayr. 

They  argued; — (1)  The  complaint  did  not  set  forth  any  right  or  interest  in  the 
private  complainer.  (2)  The  proceedings  were  criminal  under  the  28th  section  of  the 
Sommary  Procedure  Act,  but  the  prosecutor  did  not  appear  personally  at  the  trial. 

(3)  The  conviction  did  not  state  to  whom  the  penalties  were  to  be  paid.  Section  40  of 
the  Salmon  Fisheries  (Scotland)  Act,  1868,  declared  that  in  prosecutions  at  the  instance 
of  any  person  other  than  the  clerk  to  a  district  board,  the  penalties  should  "  be  paid 
and  applied  as  the  Sheriff  or  Justices  may  direct."  (4)  The  conviction  did  not  forfeit 
the  fish,  which  was  one  of  the  cumulative  penalties  provided  by  the  15th  section  of 
the  Act* 

The  resjwndent  replied ; — (1)  Tlie  Act  conferred  the  right  of  prosecution  upon  "  the 
clerk  of  any  district  board,  or  any  other  person."  (2)  There  was  no  evidence  of  the 
prosecutor's  absence  at  the  trial,  and  no  necessity  for  his  presence.  The  presence  of  a 
private  prosecutor  is  not  required  except  in  cases  of  a  properly  criminal  nature,  which 
fall  within  the  province  of  the  public  prosecutor.  (3)  All  fines  were  payable  to  the 
Clerk  of  Court ;  a  statutory  provision  as  to  the  application  of  penalties  related  only  to 
their  ultimate  disposal,  not  to  the  payment  by  the  offender.  Farther,  it  was  tdtra  vires 
of  the  convicting  magistrates  to  direct  the  disposal  of  the  penalties,  that  power  being 
conferred  upon  "  the  Justices,"  which  meant  the  Justices  of  the  jurisdiction  as  a  body. 

(4)  By  section  31  of  the  Act  it  was  discretionary  to  forfeit  fish  found  in  the  possession 
of  the  offender.     There  was  no  evidence  that  the  fish  had  not  been  so  found.t 

On  16th  September  1869  Lord  Justice-Clerk  (Patton)  and  Lord  Jerviswoode  held 
that  no  special  interest  was  required  to  warrant  a  prosecution  under  the  Salmon  Fisheries 
Act;  that  the  case  being  of  only  a  quasi-criminal  nature,  the  personal  presence  of  the 
prosecutor  was  unnecessary ;  that  in  all  cases  fines  were  payable  to  the  Clerk  of  Court, 
and  that  the  statute  did  not  render  it  necessary  for  the  conviction  to  dispose  of  themj 
and  that  [85]  forfeiture  of  the  fish  did  not  require  to  be  declared,  but  followed  ij^so 
facto  upon  conviction. 

Api^eal  dismissed,  with  expenses  modified  at  £4,  48. 
W.  D.  M'Jankbt,  Solicitor,  Irvine. — W.  S.  N.  Patrick,  Solicitor,  Dairy. — Agents. 

*  Herbert  v.  Duke  of  Roxburgh,  2  Irv.  346,  2  Hume,  128 ;  Blair  ?;.  Mitchell,  4  Irv. 
545;  Ferguson  r.  Thow,  4  Irv.  196. 

t  MThail  t%  Campbell,  4  Irv.  18;  Hamilton  r.  Girvan,  5  Irv.  439 ;  Raper  r.  DuU; 
3  Irv.  529 ;  Hume  v.  Meek,  Arkley,  88 ;  Clyde  Navigation  Trustees  r.  Monro,  antSy 
vol  iil  23.  736 ;  Gardner  v,  Dymock,  5  Irv.  13 ;  Johnston  /;.  Robson,  ante,  vol.  vi.  p. 
800. 


340  FORBES  V.  FORBES  [1869]  Vm.  HAGPHEBSON,  86. 


No.  33.  VIII.  Maophkrbon,  85.     4  Xov.  1869.     2d  Div.— Lord  Mure,  R. 

George  Fiddes  FoteES,  Pursuer. — Sol-Gen.  Clark — Mdcdoncdd. 
Duncan  George  Forbes,  Defender. — Giffoi^d — Mackintosh. 

Interest — Donation, — Held  that  advances  of  money  made  by  one  brother  to  another,  at 
the  request  of  the  latter,  bore  interest  from  the  date  of  advance,  but  that  sums  volun- 
tarily tendered,  on  the  footing  that  they  should  be  repaid  only  if  the  receiver  should 
be  able  to  repay,  carried  interest  from  the  date  of  citation  only. 

Donation — Loan, — Terms  of  a  correspondence  which  held  to  prove  that  advances  made 
by  one  brother  to  another  were  neither  donations  nor  ordinary  loans,  but  were  made 
on  the  footing  that  they  should  be  repaid  if  the  payee's  circimistances  should  improve 
and  enable  him  to  do  so. 

This  action  was  raised  by  George  Fiddes  Forbes  against  Duncan  George  Forbes,  his 
elder  brother,  for  payment  of  J&1820,  "consisting  of  various  advances  and  payments 
made  by  the  pursuer  to  or  for  behoof  of  the  defender,"  with  interest  from  the  date  of 
payment. 

The  following  narrative  of  the  circumstances  out  of  which  the  action  arose  is  taken 
from  the  opinion  of  the  Lord  Justice-Clerk : — 

"  The  two  brothers,  the  parties  to  this  suit,  went  abroad  nearly  thirty  years  ago  to 
push  their  fortunes.  The  elder,  the  defender,  became  a  farmer  in  Upper  Canada.  The 
younger,  the  pursuer,  went  to  India  as  a  surgeon  in  the  Company's  service.  The  elder 
brother  was  unsuccessful,  and  seems  to  have  been  engaged  in  a  constant  struggle  with 
pecuniary  difficulty.  The  younger  slowly  but  surely  made  his  way  to  prosperity ;  and 
with  a  generosity  which  deserves  all  praise  seems  to  have  devoted  almost  the  first  of  his 
earnings  to  his  brother's  assistance.  Between  1844  and  1866  he  made  a  variety  of 
money  advances  from  time  to  time ;  and  in  the  end,  in  the  year  1866,  he  cleared  off 
several  debts  of  considerable  amount  due  by  the  defender.  In  the  same  year,  1866,  ihe 
defender  succeeded  to  the  estate  of  MiUburn,  in  Inverness-shire,  which  had  belonged  to 
his  uncle.  The  pursuer  then  demanded  from  his  brother  repayment  of  the  sums  which 
had  been  advanced  to  him;  and  the  refusal  of  that  demand  has  led  to  the  present 
action. 

"The  conclusions  of  the  summons  relate  to  three  difTerent  classes  of  advances. 
They  are — First,  General  remittances  made  from  time  to  time  between  the  years  already 
mentioned,  amounting  in  all,  as  is  now  admitted,  to  £1110.  Secondly,  The  amount  of 
certain  promissory-notes  due  by  the  defender,  and  taken  up  by  the  pursuer  in  1866 
from  the  original  creditor  in  America,  in  all  £105,  4s.  2d. ;  and  Thirdly,  The 
amoimt  of  a  mortgage  for  about  £500,  which  was,  in  like  manner,  paid  up  by  the 
defender  in  the  same  year. 

"  The  advance  of  these  sums  is  admitted  by  the  defender  on  the  record ;  and,  prob- 
ably, had  they  been  contested,  there  is  sufficient  evidence  before  us,  irrespective  of 
this  admission,  to  have  established  them.  But  I  shall  take  the  case  on  the  footing 
which  seems  to  be  that  desired  by  the  defender  himself,  that  the  advances  are  not 
disputed. 

"In  regard  to  the  mortgage,  the  Lord  Ordinary  has  sustained  the  defences,  as 
regards  the  principal  sum,  on  the  ground  that  the  term  of  payment  stipulated  in  the 
mortgage  has  not  yet  arrived ;  but  he  has  reserved  action  to  the  pursuer  for  the  amount 
when  that  period  shall  have  expired.  But  [86]  he  has  given  decree  for  the  interest 
which  has  accrued  since  the  term  at  which  payment  wtis  made  by  the  pursuer.  The 
amount  due  on  the  promissory-notes  is  not  disputed,  so  that  your  Lordships  have  sub- 
stantially to  deal  only  with  that  class  which  embraces  the  general  advances.  In  regard 
to  these,  the  Lord  Ordinary  has  given  decree  for  the  amount,  with  interest  from  the 
respective  dates  of  advance,  at  the  rate  of  5  per  cent.  Your  Lordships  have  now  to 
decide  upon  the  arguments  which  we  have  heard  against,  and  in  support  of,  this 
judgment. 

"The  pursuer  maintains  that  these  sums  were  advanced  by  him  to  his  brother 
as  ordinary  loans  of  money,  exigible  from  the  debtor  at  the  will  of  him,  the  creditor, 
and,  whether  demanded  or  not,  bearing  interest  from  the  date  at  which  they  were 
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advanced.  The  defender,  on  the  other  hand,  contends  that  they  were  all  advanced 
on  the  footing  of  their  haying  been  pure  donations,  which  he  was  never  under  any 
obligation  to  repay.  Both  parties  refer  to  the  correspondence  which  has  been  pro- 
duced  in  support  of  their  respective  views;  and  from  this  source  we  must  form  our 
opinion  upon  the  controversy. 

"  With  the  best  consideration  which  I  have  been  able  to  give  to  these  materials 
for  judgment,  I  am  unable  to  concur  in.  either  of  the  views  presented  by  the  parties. 
I  think  the  correspondence  suf&ciently  proves  that  these  sums  were  not  advanced 
on  the  ordinary  footing  of  debtor  and  creditor,  and  I  think  it  also  establishes  that 
they  were  not  advanced  or  received  as  pure  donations.  I  shall  shortly  state  the 
gioands  on  which  I  have  arrived  at  these  conclusions. 

"  In  the  first  place,  as  regards  the  contention  of  the  pursuer,  it  will  be  observed — 

"h  That  no  document  of  debt  was  ever  taken  or  demanded.  This,  although 
not  conclusive,  is  undeniably  an  important  element  of  real  evidence,  when  the 
contention  is  that  the  sums  were  advanced  as  an  ordinary  loan  exigible  at  pleasure. 
A  man  who  takes  no  voucher  runs  the  risk,  and  means  to  run  it,  of  not  being  repaid 
hia  debt  The  pursuer  not  only  took  no  regular  voucher,  but  took  no  means  whatever 
to  preserve  evidence  of  these  advances.  The  preservation  of  the  correspondence  is 
accidental ;  and  had  his  debtor  died,  it  is  doubtful  if  they  could  have  been  established. 

"2.  Many  of  these  advances  were  spontaneous,  offered  sometimes  in  the  way  of 
general  assistance  to  the  defender,  sometimes  for  the  purpose  of  carrying  out  his  own 
Tiews  of  what  was  desirable  for  the  defender's  welfare.  Duncan  Forbes  did  not 
press  his  brother  for  money ;  and  in  some  of  the  letters  it  is  almost  made  matter  of 
complaint  that  he  is  so  reserved  in  applying  for  assistance.  On  one  occasion  only 
I  think,  do  we  find  in  the  correspondence  a  request  by  the  defender  for  money.  I 
think  it  may  be  fairly  presumed  that  these  spontaneous  acts  of  liberality  would  not 
We  been  either  offered  or  accepted  on  the  footing  for  which  the  pursuer  now  contends. 

"3.  Although  the  correspondence  in  question  continues  for  more  than  twenty 
years,  there  is  not  in  any  one  of  the  pursuer's  letters  the  slightest  allusion  to  repay- 
ment of  these  advances, — a  fact  which  is  scarcely  consistent  with  the  idea  that  he 
considered  them  as  invested  in  the  hands  of  an  ordinary  debtor. 

''These  elements  are  to  my  mind  of,  perhaps,  more  importance  than  the  conclusions 
which  may  be  derived  from  scattered  expressions  in  occasional  letters  between  members 
of  the  same  family,  expressions  often  ambiguous  and  indefinite  in  themselves,  and 
which  cannot  be  relied  on  as  conveying  the  full  meaning  of  the  writer  on  questions 
which  were  not  present  to  his  mind.  But  the  whole  strain  of  George  Forbes's  letters, 
and  [g7]  almost  every  expression  which  they  contain,  is  in  my  opinion  at  variance  with 
the  view  for  which  he  now  contends.  All  his  letters,  both  those  to  the  defender 
and  those  to  his  brother  William  and  his  sister  Mrs.  Tuach,  are  conceived  in  the 
same  spirit — anxiety  to  relieve  his  brother  of  his  difficulties,  and  a  desire  to  make 
what  surplus  funds  he  could  command  available  for  that  purpose,  without  embarrassing 
ha  brother  with  the  burden  of  a  debt  which  he  knew  he  was  unable  to  sustain.  I 
shall  not  go  over  the  correspondence  in  detail,  but  shall  content  myself  by  referring 
to  one  or  two  passages  which  confirm  what  I  have  said. 

"Tlie  correspondence  begins  by  a  volunteer  of  advances  from  George: — *I  have 
sent  you  £100.  I  shall  be  able  within  twelve  months  to  send  you  another.  Say 
what  you  require  to  carry  on  properly,  and  I  will  endeavour  to  have  it  sent  you.' 
That  is  in  1844.  There  is  then  a  blank  till  1852,  when  we  find  George  writing  both 
to  Duncan  and  to  his  sister  of  his  desire  to  pay  off  Duncan's  debts,  so  that  he  should 
start  owing  no  man  a  shilling — a  view  hardly  consistent  with  a  mere  change  on 
Duncan's  part  of  his  creditor.  Speaking  of  a  mortgage  for  £600,  he  says: — 'That 
1  will  engage  to  deal  with.'  All  this  is  with  the  view  of  Duncan's  giving  up  his 
farm,  and  returning  home.  This,  however,  falls  through,  and  in  1856  we  have  a 
letter  from  George,  very  conclusive,  as  I  think,  of  his  existing  mind  and  intentions. 
He  recommends  his  brother  in  that  letter  to  come  home.  He  tells  him, — *You  may 
make  your  mind  quite  easy  with  regard  to  your  wants  while  at  home,  for  I  am  not 
only  able  but  most  willing  to  meet  them.'  He  then  goes  on  to  say,  in  a  .subsequent 
portion  of  the  letter, — *  Whatever  turns  up  with  regard  to  the  above  arrangements, 
the  moment  you  inform  me  that  you  resolve  to  stick  to  the  place  I  will  send  you 
means  to  pay  off  every  shilling  which  you  owe,  and  you  need  not  be  uneasy  about 
refunding  what  will  never  be  required  of  you.' 
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"Now,  whatever  else  this  meant,  it  certainly  must  have  led  his  brother,  as  it 
would  have  led  any  man,  to  believe  that,  as  far  as  bygones  were  concerned,  he  was 
not  a  debtor  against  whom  interest  was  annually  running.  I  have  no  hesitation  in 
saying  that  if  this  had  been  Creorge's  intention,  the  expressions  which  he  used  were 
not  only  misleading,  but  unfair.  No  man  is  entitled  to  tell  his  brother  that  he  need 
not  be  anxious  about  refunding  what  will  never  be  required  of  him,  while  he  is  all 
the  time  keeping  a  running  account  for  much  smaller  advances,  with  the  intention 
of  ultimately  enforcing  interest  upon  them.  The  same  observation  applies  to  several 
expressions  in  the  subsequent  letters." 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Ist,  Finds  it  admitted  that 
in  the  month  of  June  1866  the  three  bills  libelled  on,  amounting  in  all  to  £105,  is. 
2d.  sterling,  were  paid  by  the  pursuer  for  behoof  of  the  defender,  and  that  the  said 
sum,  with  interest  from  the  30th  day  of  June  1866  at  the  rate  of  five  per  cent  till 
paid,  is  due  by  the  defender  to  the  pursuer:  2d,  Finds  that  on  various  occasions 
between  the  years  1844  and  1865  the  sums  of  money,  amounting  in  all  to  £1110 
sterling,  set  forth  in  statement  fourth  of  the  defences,  were  received  by  the  defender 
from  or  on  behalf  of  the  pursuer;  that  it  is  not  proved  that  tlie  said  sums  were 
donations;  and  that  they  were  advances  made  in  loan,  for  payment  of  which 
the  defender  is  now  liable,  with  interest  at  five  per  cent,  from  the  date  of  the  respective 
advances  till  paid:  3d,  Finds  with  reference  to  the  mortgage,  dated  the  8th  of 
December  1864,  granted  by  the  defender  to  Mr.  Cawthra  of  Toronto  (1)  that  in 
the  month  of  June  1866  the  pursuer  paid  on  account  of  the  defender  the  principal 
Slim  of  2400  dollars,  amounting  to  £480,  19s.  sterling,  contained  in  the  said  mortgage, 
together  with  the  interest,  amounting  to  £23,  i6s.  lOd.  sterling  due  thereon;  but 
finds  that  this  payment  was  made  without  any  authority  from  the  defen-[88]~^®^  I  (^) 
That  by  the  terms  of  the  said  mortgage  the  said  principal  sum  was  not  due,  and 
payment  thereof  could  not  have  been  enforced  by  the  creditor  till  the  8th  of 
December  1870,  except  by  entering  into  possession  of  the  subjects  over  which  the 
mortgage  was  granted,  in  the  special  event  provided  for  therein;  (3)  That  it  is  not 
proved  that  at  the  date  when  the  said  money  was  paid  there  was  any  such  ari'ear 
of  interest  due  upon  the  mortgage  as  entitled  the  mortgagee  to  operate  payment  of 
the  principal  sum,  or  that  he  was  then  taking  any  steps  for  that  purpose:  Finds, 
therefore,  with  reference  to  the  said  principal  sum  of  £480,  19s.  sterling,  that  the 
defender  is  not,  under  this  action,  bound  to  repay  the  said  principal  sum  to  the 
pursuer,  and  to  that  extent  sustains  the  defences,  reserving  to  the  pursuer  all 
competent  action  for  recovery  of  the  said  principal  sum  when  the  same  shall  become 
duo,  and  to  the  defender  his  defences :  Quoad  ultra  repels  the  defences,  and  decerns 
against  the  defender  (1)  for  the  capital  siun  of  £1239,  Is.,  with  interest  on  the  said 
sum  at  five  per  cent,  from  the  1st  day  of  July  1867  till  paid ;  and  (2)  for  the  interest 
on  the  said  capital  sum  of  £480,  19s.  sterling  advanced  by  the  pursuer  in  payment 
of  the  said  mortgage  at  five  per  cent,  from  the  1st  day  of  July  1867  till  paid ;  and 
also  (3)  for  the  sum  of  £662,  lOs.  sterling  as  arrears  of  interest  due  upon  the  various 
advances  and  payments  made  by  the  pursuer  from  the  date  of  said  advances  or 
payments  till  the  1st  day  of  July  1867,  as  claimed  in  the  fourth  article  of  the 
condescendence :  Finds  the  pursuer  entitled  to  expenses,  of  which  appoints  an  account 
to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  report."  * 

*  "NoTK. — I.  The  question  whether  the  advances  made  by  the  pursuer  to  the 
defender,  other  than  the  monies  paid  to  retire  the  three  promissory-notes,  the  defender's 
liability  for  which  has  been  admitted,  and  to  pay  the  Canadian  mortgage,  were  to  be 
considered  as  donations  or  as  loans,  depends  mainly  upon  the  import  of  the  correspond- 
ence, some  passages  in  which  are  calculated  to  give  rise  to  considerable  difficulty. 
But  taking  that  correspondence  as  a  whole,  and  having  i-egard  to  the  rule  laid  down 
both  by  I/ord  Stair,  i.  8,  2,  and  Mt.  Erskine,  iii.  3,  92,  to  the  effect  that  donation 
is  never  to  be  presumed,  the  Lord  Ordinary  has  come  to  the  conclusion  that  the 
e\'idence  is  insufficient  to  prove  donation,  or  to  bar  the  pursuer  from  now  demanding 
payment  of  those  advances. 

"  In  the  defender's  own  letters,  whether  addressed  to  the  pursuer  or  to  others  of 
his  relations,  the  advances  seem  throughout  to  be  looked  upon  by  him  as  loans.  For 
in  the  first  letter  which  he  appears  to  have  written  upon  the  subject,  after  he  liad 
received  the  advance  of  the  first  £100  sued  for,  and  when  speaking  of  being  under 
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[89]  The  defender  reclaimedi 

Lord  Justice-Glbrk.— (After  the  narrative  already  quoted) — It  is  to  my  [90]  mind 

the  necessity  of  borrowing  money  from  his  uncle,  and  of  the  conditions  on  which 
that  was  to  be  done,  he  stipulated  that  the  uncle  should  guarantee  to  pay  the  pursuer 
the  money  he  had  lent  him.  Now,  this  plainly  related  to  the  £100  advanced  in 
XoYember  1844,  for  between  that  date  and  the  date  of  the  letter  in  January  1847 
no  other  money  had  been  advanced.  There  are  passages  to  the  same  eifect,  viz. 
as  to  'George's  claims'  in  others  of  the  letters,  and  towards  the  conclusion  of  the 
period  during  which  the  advances  were  made,  viz.  in  the  year  1861,  when  the 
defender  again  stands  in  need  of  assistance,  he  writes  to  the  pursuer,  inquiring  '  how 
mask  of  the  money  advanced  me  by  you  belongs  to  Margaret'  (that  is  his  sister, 
Mrs.  Tuach).  With  reference  to  these  advances  he  again  writes  in  October  1861 : 
'lam,  therefore,  Geoi^e's  debtor  for  the  same,  and  not  Margaret's;  I  don't  know 
when  I  will  be  able  to  repay  George.'  And  in  a  letter  in  the  same  month  to  Mrs. 
Toach,  he  says,  referring  to  the  pursuer — '  but  for  him  I  know  not  what  I  would  have 
done;  if  spared  in  life  I  hope  to  be  yet  able  to  pay  him.'  Viewing  the  question, 
then,  in  the  light  of  the  defender's  letters  alone,  it  is  plain  that  tie  did  not  consider 
the  advances  to  be  donations,  but  as  loans,  which  he  might  be  called  upon  to  repay 
when  circumstances  admitted  of  his  doing  so ;  and  the  monies  having  been  so  received, 
nothing  short  of  very  clear  and  unequivocal  evidence  that  it  was  the  [89]  intention  of 
the  party  advancing  the  money  to  make  a  present  of  it,  and  never  in  any  circumstances 
to  demand  it  back,  can,  in  the  opinion  of  the  Lord  Ordinary,  be  held  to  bar  a  demand 
for  repayment. 

"  But  the  Lord  Ordinary  has  been  unable  to  see  anything,  either  in  the  correspond- 
ence,  or  in  the  relative  position  of  the  parties  in  this  case,  to  lead  to  the  inference  that 
the  pursuer  made  the  advances  on  any  other  footing  than  that  on  which  they  were 
received.  When  the  advances  were  made,  the  pursuer,  though  not  in  pecuniary  diiR- 
eolties  as  the  defender  was,  had  evidsyntly  no  large  amount  of  money  at  command. 
^Vnd  when  he  began  the  payments  in  1844  he  was  himself  in  debt  to  his  relatives  at 
home.  Then  a  good  deal  of  the  money  was  advanced  to  replace  monies  which  the  de- 
fender had  borrowed  from  his  sister,  and  his  liability  to  replace  which  he  admitted 
in  the  letter  of  October  1861.  Others  of  the  advances  again  were  made  to  enable  the 
defender  to  pay  off  pressing  debts,  and  to  prevent  him  from  borrowing  at  a  high  rate  of 
interest  from  strangers.  'IDie  circumstances  and  position  of  the  parties  at  the  time  then 
were  not,  it  is  thought,  such  as  rendered  it  probable  that  the  pursuer  would  give  away 
aheolntely  any  ready  money  he  could  command.  And  there  is,  accordingly,  in  the 
opinion  of  the  Lord  Ordinary,  nothing  in  the  correspondence  to  show  clearly  that  he 
did,  or  which  can  be  held  to  import  an  abandonment  of  all  intention  to  ask  repayment 
q(  the  money  when  the  defender  should,  as  now,  be  in  circumstances  to  enable  him  to 
repay  iL 

"  The  Lord  Ordinary  has  examined  the  session  papers  in  the  case  of  Garthland's 
IVnstees,  26th  May  1820,  referred  to  by  the  pursuer  at  the  debate.  It  is  reported  on 
the  question  of  interest  only.  But  the  session  papers  shew  that  there  was  a  lengthened 
discnssion  on  the  merits,  in  circumstances,  as  regards  the  relative  position  of  two 
brothers,  in  many  respects  very  similar  to  the  present.  The  correspondence  there 
shews  that  the  brother  in  India,  in  making  large  remittances  to  his  brother  in  this 
country,  whose  affairs  had  become  embarrassed,  used  language  fully  stronger  than  any 
which  occurs  here,  indicative  of  an  intention  to  make  a  gift,  and  not  to  exact  repayment 
of  the  money  as  in  loan ;  and  yet  the  Court  held,  after  elaborate  written  arguments, 
that  such  expressions  were  not  sufficient  to  rebut  the  presumption  against  donation,  and 
that  the  representatives  of  the  one  brother  were  entitled  to  recover  the  advances  from 
the  representatives  or  creditors  of  the  other.  And  the  principle  on  which  the  Court 
pioceeded  in  deciding  the  subsequent  case  of  Guthrie,  January  7,  1821  (S.  vol.  i. 
P-  50),  seems  to  have  a  still  more  direct  bearing  on  the  circumstances  of  the  present 
case. 

"  The  main  difficulty  the  Lord  Ordinary  has  felt  with  reference  to  this  part  of  the 
case  has  been  in  regard  to  two  or  three  sums  which  were  sent  to  the  defender  when  in 
hid  health,  to  enable  him  to  come  home  to  see  his  friends ;  as  to  which  the  pursuer 
skeins  to  indicate  that  the  money  used  for  that  purpose,  or  spent  when  in  this  country, 
vu  to  be  considered  as  a  gift.     But  as  the  defender  did  not,  on  either  occasion,  come 
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difficult  for  the  pursuer  to  contend  that  he  might  at  any  time,  and  without  r^ard  to 
his  brother's  circumstances,  have  turned  round  on  him,  and  demanded  from  him  repay- 
ment, with  interest,  of  the  simis  so  generously  offered  ;  and  if  the  relative  position  of 
the  parties  had  been  the  same,  as  it  was  prior  to  1866,  I  should  have  had  the  greatest 
hesitation  in  saying  that  the  pursuer  was  entitled  legally  to  recover. 

On  the  other  hand,  I  think  it  as  clearly  demonstrated  by  the  letters  of  the  defender 
that  he  never  for  a  moment  considered  these  advances  as  pure  donations  which  laid  him 
under  no  obligation  of  repayment.  On  the  contrary,  it  is  clear  that  he  did  consider 
himself  as  a  debtor  for  the  amount.  His  letters  speak  a  language  not  to  be  mistaken. 
He  declines  naturally  to  take  the  position  of  a  recipient  of  a  gift  He  assumes  that  of 
a  debtor. 

But  while  I  am  thus  unable  to  adopt  the  views  of  either  of  the  parties  to  the  extent 
or  effect  to  which  they  are  respectively  pleaded,  I  cannot  say  that  I  feel  any  difficulty 
in  gathering  from  the  materials  before  us  the  real  mind  and  intention  of  the  two 
brothers  in  these  transactions..  I  do  not  know  that  the  legal  presumption  in  such  a 
case  affords  us  much  assistance,  where  the  intention  is  not  doubtful  The  law  presumes 
against  generosity,  and  in  favour  of  the  ordinary  course  of  transactions, — a  presumption 
not  of  law  only,  but  of  reason  also.  Although  this  presumption  may  almost  be  inverted 
in  some  relations  of  life,  that  of  a  younger  brother  to  an  elder  is  certainly  not  one  of 
them.  There  can  be  no  natural  or  implied  obligation  of  pecuniary  assistance  in  such  a 
case.  But,  in  the  present  instance,  I  hardly  think  we  require  to  resort  to  legal  pre- 
sumptions in  order  to  arrive  at  inferences  of  fact  which  seem  to  me  unattended  with 
reasonable  doubt.  The  truth  seems  to  be  that  these  advances  were  made  in  the  straight- 
forward and  generous  confidence  which  the  letters  breathe.  The  object  which  George 
Forbes  had  in  view  was  to  relieve  his  brother  from  pecuniary  embarrassment,  and  to 
the  extent  necessary  for  that  object  he  never  looked  for  repayment.  I  think  he  gave 
his  brother  to  understand,  and  that  he  was  entitled  to  rely  on  the  impression  so  con- 
veyed, that  to  the  effect  of  continuing  or  increasing  his  difficulties  this  money  would 
not  be  demanded  from  him.  But  beyond  this  he  never  meant  to  go.  I  see  nothing  in 
the  letters  to  lead  us  to  imply  that  he  relinquished  all  claim  on  his  brother  for  these 
advances  should  the  tide  of  fortune  turn  and  his  brother  become  prosperous.  So  far 
are  his  letters  from  implying  this,  that  I  think  in  many  of  them  that  possible  event 
was  present  to  his  mind,  and  that  his  generosity  was  intended  to  be  measured  by  his 
brother's  necessities.  "  You  need  not,"  he  says,  "  be  uneasy  about  refunding  what  will 
never  be  required  of  you.  If  it  is  to  make  you  uneasy,  I  shall  never  ask  for  it,  and  you 
need  not  think  of  it."     But  I  imagine  it  means  no  more. 

Nor  are  the  terms  on  which  these  advances  are  accepted  more  doubtful.  Duncan 
Forbes,  as  any  high-«pirited  man  would,  repudiates  the  idea  of  accepting  his  brother's 
money  as  a  g&t.  He  says,  in  substance,  I  accept  your  liberality  on  the  footing  on  which 
you  offer  it.  If  I  ever  can  repay  you  I  shall  do  so.  I  hope  to  pay  everything  in  the 
end.     But  until  better  times  come  I  take  advantage  of  what  you  are  so  willing  to  do. 

Better  times  have  come,  and  the  question  is,  whether  there  is  any  legal  difficulty  to 
prevent  our  giving  effect  to  the  manifest  intention  of  the  parties  ?  I  think  there  is 
none.     If  these  conditions  had  been  reduced  to  writings  a  Court  of  law  must  have  given 


home,  but  kept  the  money,  and  applied  it  to  other  purposes  in  Canada,  which  he  had 
no  authority  to  do,  the  Lord  Ordinary  has  seen  no  sufficient  grounds  for  dealing  with 
those  sums  differently  from  the  other  advances. 

"  II.  As  regards  the  money  advanced  to  pay  the  mortgage,  it  appears  to  the  Lord 
Ordinary  that  this  claim  as  now  made  is  premature.  By  the  express  terms  of  the 
mortgage,  the  principal  sum  was  not  payable  till  December  1870,  and  could  not,  in 
ordinary  circumstances,  have  been  exacted  by  the  creditor  before  that  date.  And  as  it 
is  not  shewn  that  the  pursuer  had  any  authority  from  the  defender  to  clear  off  the  debt, 
or  that  the  creditor  was  in  a  position,  through  the  interest  having  run  into  arrear  or 
otherwise,  to  operate  payment  of  the  principal  sum  in  June  1856,  the  Lord  Ordinary 
has  been  unable  to  find  any  grounds  sufficient  in  law  to  entitle  the  pursuer  to  enforce  at 
present  this  part  of  his  claim.  But  as  the  property  has  been  cleared  of  debt  through 
the  intervention  of  the  [90]  pursuer,  and  the  defender  has,  at  the  same  time,  been 
relieved  of  all  claim  for  interest  upon  that  capital  sura,  and  is,  in  this  view,  in  rem 
versam  of  money  belonging  to  the  pursuer,  he  is,  it  is  thought,  now  bound  to  make 
good  to  the  pursuer  the  interest  upon  the  capital  sum." 
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effect  to  thein  as  legal  qualiiieations  of  the  contract  between  the  parties.  They  were  not 
left  to  goodwill  on  either  side.  I  think  George  Forbes  effectually  bound  himself  not  to 
exact  this  debt  while  his  brother's  affairs  were  involved.  I  think  Duncan  Forbes  was 
and  is  as  clearly  bound  to  pay  his  brother,  now  that  his  affairs  will  enable  him  to  do  so. 

But  it  would  seem  to  follow  from  what  I  have  inferred  as  the  terms  of  the  contract 
of  parties,  that  this  debt  was  not  exigible  until  the  condition  on  which  [91]  repayment 
depended  should  have  arrived ;  and,  consequently,  that  interest  should  not  be  held  to 
ran  in  the  interval.  I  am  prepared  to  give  effect  to  this  result,  and  am  of  opinion  that 
no  interest  should  be  charged  prior  to  the  date  of  the  summons.  I  think  this  conse- 
quence  entirely  equitable,  seeing  that  a  debtor  ought  not  to  be  left  in  ignorance  whether 
ifiterest  is  running  or  not;  that  if  the  creditor  make  the  right  of  exacting  the  debt  con- 
tingent  on  a  change  in  his  brother's  circumstances  which  might  never  occur,  interest 
should  not  run  until  the  occurrence  of  the  event. 

In  the  case  of  Gkirthland,  two  out  of  the  three  elements  to  which  I  have  referred 
were  absent.  Vouchers  were  kept  for  the  debts,  and  in  the  correspondence  the  prospect 
of  payment  was  constantly  alluded  to.  The  funds  were  advanced  to  pay  debts  on  which 
interest  was  running,  and  amounted  to  no  less  a  sum  than  £10,000. 

I  have  only  to  add,  that  it  sufficiently  appears  that  three  of  the  sums  composing  the 
£1110  were  sent  by  the  pursuer  in  answer  to  an  application  from  the  defender,  and  on 
these  three  sums  I  think  the  defender  must  pay  interest.  But  on  the  rest  of  the  £1110, 
I  think  interest  can  only  be  allowed  from  the  date  of  citation. 

Lord  Cowan. — I  concur  in  the  view  taken  by  the  Lord  Ordinary  and  by  your  Lord- 
ship on  the  principal  question  involved  in  this  case. 

Where  no  acknowledgment  of  debt  or  obligation  to  repay  has  been  taken  for  advances 
made  in  such  circumstances  as  this  correspondence  discloses,  there  is  necessarily  difficulty 
in  ascertaining  the  precise  footing  on  which  the  money  advanced  has  been  sent  or  given 
and  received.  But  the  primary  and  an  important  consideration  to  be  attended  to  is  the 
relative  position  of  the  parties  in  advancing  and  receiving  the  money.  Where  there 
exists  such  relation  between  them  as  to  infer  a  natural  obligation  to  make  the  advances, 
—as  in  the  case  of  father  and  son,  or  uncle  and  nephew,  or  even  an  elder  brother  and 
yonnger, — there  is  room  for  the  presumption  that  the  advances  have  been  made  ex 
pietaie,  and  the  presumption  will  be  for  donation  rather  than  for  debt.  The  general 
presumption  donatio  non  presumitur  will  be  overcome,  unless  there  be  special  circum- 
stances in  evidence  leading  to  the  opposite  inference. 

In  this  case  it  is  important  to  keep  in  view  that  we  begin  the  investigation  with  the 
i2ci  that  the  pursuer  and  defender  did  not  stand  in  any  position  towards  each  other 
vhich  imposed  on  the  former  any  natural  obligation  to  make  advances  to  the  latter,  or 
to  support  the  inference  that  the  advances  were  made  ex  pietat^.  And  thus  the  question 
of  donation  or  of  debt  is  justly  held  by  the  Lord  Ordinary  to  depend  mainly,  if  not 
entirely,  upon  the  import  of  the  correspondence. 

Witii  the  exception  of  the  first  advance  of  £100  in  1844,  and  another  of  £50  in 
1848,  the  several  sums  pursued  for  were  chiefly  received  by  the  defender  between  the 
years  1853  and  1860.  The  last  sum  in  the  state  was  not  advanced  till  1864,  when  it 
was  made  for  a  specific  purpose  which  will  be  afterwards  noticed.  Now,  the  observation 
of  the  Lord  Ordinary,  which  is  quite  supported  by  the  letters  in  process — in  particular 
by  those  of  23d  January  1847,  and  21st  June  1849 — regarding  the  first  advance  of 
^100,  is  very  important,  viz.  that  by  the  letters  referred  to  this  sum  is  expressly 
recognised  to  have  been  received  in  loan.  The  advances  having  thus  commenced,  the 
subsequent  advances,  it  is  but  fair  to  hold,  were  of  the  same  character,  unless  there  be 
circumstances  attending  those  subsequent  advances  establishing  that  they  were  donations 
in  whole  or  in  part.  But  after  carefully  considering  the  letters  which  passed  between 
them  during  the  whole  period  from  1853  to  1860,  I  can  find  no  satisfactory  trace  of 
donation  having  been  in  the  mind  of  either  of  the  parties. 

Most  of  the  advances  were  made  by  the  pursuer  upon  hearing  of  the  difficulties  in 
▼hich  the  defender  was  placed  in  Canada,  without  solicitation  on  the  defender's  part 
for  money.  Still  these  moneys  were  received  by  the  defender,  from  his  own  statements 
in  his  letters,  in  the  expectation  that  he  would  one  day  be  able  to  satisfy  the  pursuer's 
elaims  and  to  repay  him  the  advances  so  generously  made.  A  considerable  portion  of 
the  advances,  however,  were  made  at  the  request  of  the  defender,  as  his  letters  of  4th 
December  1854  and  5th  [92]  April  1856,  clearly  establish.  In  the  one  letter  he  thanks 
the  pursuer  for  his  letter  and  authority  to  draw  on  his  London  bankers  for  £300 ;  states 


246  FORBES  V.  FORBES  [1869]  VHI.  MACPHEBflON.  93. 

what  his  object  was  **  in  soliciting  the  use  of  this  sum,"  and  explains  that  he  had  then 
only  made  use  of  £100  of  it,  and  that  for  a  different  purpose ;  and  in  the  other  letter 
he  explains  that  he  had  drawn  on  the  bankers  for  £100  over  the  £150  in  their  hands, 
having  previously  drawn  £50  in  addition  to  the  £100.  These  letters  and  others  are 
not  consistent  with  the  idea  that  the  advances  which  from  time  to  time  the  defender 
thus  received  from  the  pursuer  were  donations  and  not  loans.  Further,  there  are  three 
sums,  as  was  particularly  noticed  in  the  debate,  viz.  £100  in  1856,  £20  in  1860,  and 
the  £100  in  1864,  which  were  remitted  to  the  defender  for  the  purpose  of  paying  his 
expenses  in  coming  home  from  Canada, — the  pursuer  having  urged  the  defender,  for  the 
sake  of  his  health,  and  for  other  reasons,  on  those  several  occasions,  to  come  home  to 
Scotland.  And  had  the  money  so  spent  been  employed  for  the  purpose  to  serve  which 
it  was  given,  there  might  have  been  no  room  for  the  pursuer  claiming  repayment.  But 
when,  in  place  of  being  so  employed — for  the  defender  did  not  come  home  on  any  of 
these  occasions, — ^he  made  use  of  the  money  otherwise  to  secure  his  own  purposes,  there 
seems  no  reason  for  excluding  the  claim  for  payment  of  these  sums  from  the  operation 
of  the  principle  by  which  the  claim  for  his  other  advances  should  be  ruled. 

Assuming  the  advances  to  have  been  made  on  the  footing  now  explained,  it  was 
contended  that  any  claim  for  repayment  was  departed  from  by  the  pursuer,  and  the 
letter  of  6th  May  1856  was  in  particular  founded  on  as  of  that  import.  That  letter 
bears  to  have  been  written  hurriedly,  in  answer  to  a  letter  just  received,  within  an  hour 
of  the  departure  of  the  mail  for  Europe.  Its  object  was  to  persuade  the  defender  to 
return  home  from  Canada  immediately  for  the  restoration  of  his  health,  which  the 
defender's  letters  represented  to  be  shattered.  And  the  pursuer  xirged  him  to  accede  to 
his  advice,  and,  sending  him  £100  to  defray  his  expenses,  tells  him  ''  to  let  no  financial 
consideration  prevent  his  doing  so  " ;  and  it  is  added  that  if  the  defender  resolved  other- 
wise the  pursuer  would  send  him  "  means  to  pay  off  every  shilling  that  you  owe,  and 
you  need  not  be  uneasy  about  refunding  what  will  never  be  required  of  you.''  These 
are,  no  doubt,  strong  expressions,  and  shew  that  in  making  the  advances  he  did  the 
pursuer  had  no  intention  of  enforcing  repayment  so  long  as  his  brother's  affairs  thus 
continued  embarrassed.  But  the  words  do  not  purport  a  discharge  of  all  claims  for  re- 
payment, no  matter  how  prosperously  the  Canadian  farm  might  turn  out,  by  these  very 
advances  it  might  be — er  how  wealthy  comparatively  the  defender  might  become  by 
succession  to  his  uncle,  whose  heir-at-law  he  was,  and  to  whose  estate  he  has  actually 
succeeded.  And  this  was  certainly  the  light  in  which  the  defender  himself  viewed  the 
matter,  as  his  subsequent  letters  shew, — as  when,  in  his  letter  of  26th  October  1861, 
he  says  that  the  pursuer's  ^'generosity  to  me  is  unbounded;  but  for  him  I  know  not 
what  I  would  have  done ;  if  spared  in  life  1  hope  to  be  yet  able  to  pay  him."  This  is 
not  the  language  of  a  man  who  holds  himself  discharged  of  all  claim  for  repayment  of 
the  money  he  had  received.  On  the  contrary,  it  is  the  language  of  one  who  has  been 
relieved  from  embarrassments  by  advances  which  he  felt  himself  under  obligatdon  to 
repay  so  soon  as  he  was  able.  A  written  obligation  that  the  advances  would  be  repai<l 
so  soon  as  the  state  of  his  affairs  permitted  would  have  received  fuU  effect.  And  though 
there  be  no  formal  obligation,  this  letter,  in  my  opinion,  puts  the  parties  in  the  same 
legal  position. 

The  question  how  far  interest  is  due,  in  the  peculiar  circumstances  of  this  case,  is 
attended  with  some  difficulty.  When  debt  and  not  donation  has  been  inferred  to  be 
the  true  character  of  the  transaction,  interest  has  in  most  if  not  in  all  of  the  cases  been 
allowed.  In  this  case  there  is,  I  agree  with  your  Lordship,  ground  for  a  distinction 
between  the  advances  generally  and  one  particular  class  of  them.  I  allude  to  those 
made  upon  the  solicitation  of  the  defender,  on  which,  I  think,  interest  ought  to  be 
allowed  from  the  dates  the  money  was  received  by  the  defender.  The  other  advances 
claimed  stand  in  a  somewhat  different  situation,  and  must,  I  think,  be  held  to  have 
been  made  subject  to  the  condition  that  they  were  not  to  be  exigible  until  the  defender 
had  means  to  repay  the  [93]  amount ;  and  this  condition  may  be  held  to  carry  with  it 
non-liability  for  interest  until  the  demand  for  repayment  could  be  effectively  made. 

Lords  Bsnholme  and  Neaves  concurred. 

This  interlocutor  was  pronounced: — "Find,  with  regard  to  the  £1110  referred  to 
in  the  Lord  Ordinary's  interlocutor,  that  interest  at  5  per  cent,  is  due  on  £100  since 
28th  March  1854,  on  £50  since  1st  April  1855,  and  on£250  since  27th  March  1856  : 
Find  interest  at  5  per  cent,  due  on  the  remaining  £710  since  the  date  of  citation  only : 
Find  the  defender  liable  to  the  pursuer  in  one-half  of  the  taxed  expenses  of  process  up 
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to  the  date  of  the  Lord  Ordinary's  interlocutor,  and  find  iio  expenses  due  to  either 
party  since  that  date :  In  so  far  alter  the  interlocutor  reclaimed  against :  Quoad  ultra 
adhere  to  the  interlocutor,  and  remif 
THoafsoN,  Dickson,  &  Shaw,  W.S. — Gibson-Craio,  Dalzikl,  &  Brodibb,  W.S. — Agents. 


No.  34.  VIII.  Macpherson,  93.     5  Nov.  1869.     1st  Div.— Dean  of  Guild  of 

Glasgow,  M. 

The  Glasgow  Jute  Company  (Limited),  Appellants. — Sol-Gen,  Clark — 

Ma^Leun. 

John  Carbick,  Kespondent. 

EoBEliT  Ube,  Eespondent. — Crichtmi — Deas, 

• 

Fttt'Coniract — Common  Interest  of  Feuars — Reservation  by  Superior, — The  proprietor 
of  a  piece  of  ground  lying  hetween  two  parallel  streets,  A  and  B,  prepared  a  feuing- 
plan  for  the  formation  of  a  new  street  through  his  ground  from  A  street  to  B  street, 
and  feued  the  ground  in  lots  along  the  line  of  the  proposed  street,  with  access  from 
A  street  Each  feuar  was  hound  hy  his  feu-contract  to  leave  vacant  sufficient  space 
for  the  completion  of  the  proposed  street,  which  it  was,  however,  declared  should  not 
he  laid  open  till,  nor  carried  further  through  the  superior's  lands  than,  he  might 
think  proper. 

After  the  whole  ground  had  been  feued,  and  before  the  street  had  been  opened  up 
80  far  as  ^  street,  a  feuar,  who  held  the  last  feu  on  each  side  of  the  proposed  street 
adjoining  B  street,  obtained  the  consent  of  the  superior,  so  far  as  he  was  concerned, 
to  the  abandonment  of  the  proposed  street,  in  so  far  as  ex  adverao  of  his  feus,  so  as  to 
enable  him  to  build  on  the  reserved  space.  Hdd  that  each  of  the  other  feuars  had  a 
common  interest  in  the  proposed  street,  and  was  entitled  to  prevent  building  on  the 
space  reserved  for  the  street ;  and  that  the  reservation  could  not  be  enforced  by  the 
superior  after  the  whole  of  the  ground  had  been  feued  out. 

James  Hozier,  Esquire  of  Newlands  and  Barrowfield,  was  proprietor  of  a  piece  of 
ground  in  the  suburbs  of  Glasgow,  bounded  by  Baltic  Street  on  the  east,  and  by 
Dalmamock  Road  on  the  west.  For  the  purpose  of  feuing,  Mr.  Hozier  prepared  a 
feuing-plan  of  a  new  street  (Graham  Street),  to  run  at  right  angles  from  Dalmamock 
Road  to  Baltic  Street,  and  subsequently  granted  feus  on  each  side  of  the  line  of  street, 
epmmencing  at  the  Dalmamock  Road.  Each  feu  was  described  in  the  feu-contract  as 
bounded  in  part  "  by  the  centre  of  a  street  of  forty  feet  wide,  formed  or  to  be  formed 
through  part  of  the  said  James  Hozier's  lands,  called  Graham  Street."  The  feu- 
eontracts  contained  a  clause  in  the  following  terms  : — ^'  Declaring  that  the  said  (Robert 
Ure)  and  his  foresaids  shall  be  obliged  to  leave  open  and  free  of  building  or  other 
obstamction  sufficient  space  for  the  completion  of  the  foresaid  streets,  and  he  and  his 
foresaids  and  the  ground  hereby  feued  shall  be  liable  for  and  burdened  with  the 
expense  of  causewaying  and  paving  the  one-half  of  the  foresaid  streets,  so  far  as 
bounding  the  piece  of  ground  hereby  feued,  and  of  maintaining  the  same  in  sufficient 
repair  in  all  time  coming,  and  which  streets  shall  be  so  causewayed,  paved,  [94]  and 
formed  whenever  required  by  the  said  James  Hozier,  or  his  heirs  and  successors,  and 
shall  be  mean  and  common  to  them  and  their  feuars  and  tenants,  and  to  the  said 
(Kobert  Ure)  and  his  foresaids,  but  which  streets  shall  not  be  laid  open  till,  or  carried 
farther  through  the  said  James  Hozier's  lands  than,  he  thinks  proper." 

The  formation  of  that  part  of  Graham  Street  adjoining  the  Dalmamock  Road  was 
then  commenced,  but  the  street  was  not  carried  through  to  Baltic  Street. 

By  feu-contracts,  dated  respectively  in  June  1859  and  in  February  and  December 
1860,  Mr.  Hozier  feued  to  Messrs.  W.  and  J.  Fleming  and  Company  the  last  unfeued 
plots  of  ground  in  Graham  Street,  being  one  on  each  side  of  that  street  adjoining  Baltic 
Street,  and  in  the  vicinity  of  the  ground  which  had  been  feued  to  Mr.  Ure,  and  they 
vere,  in  like  manner,  described  as  being  in  part  bounded  by  the  centre  of  the  proposed 
street  (Graham  Street),  and  by  the   centre   of   Baltic  Street,  with  a  declaration  and 
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reservation  in  each  of  the  leu-contracts  in  terms  similar  to  those  contained  in  Mr.  lire's 
title  quoted  above.     The  whole  of  Graham  Street  was  then  feued. 

In  1863  Mr.  Hozier  feued  to  Messrs.  W.  and  J.  Fleming  and  Company  another  piece 
of  ground,  on  the  other  side  of  Baltic  Street,  by  a  feu-contract  whereby,  in  addition  to 
a  declaration  and  reservation  in  the  terms  above-mentioned,  it  was  also  declared  "  that 
the  said  James  Hozier  hereby  consent8,  so  far  as  he  is  concerned  as  superior,  that  the 
street  of  forty  feet  wide,  called  Graham  Street,  which  was  intended  to  be  continued  to 
Baltic  Street,  shall  be  abandoned  and  given  up  to  the  extent  of  that  part  of  it  which  is 
bounded  on  l3oth  sides  thereof  by  the  properties  presently  belonging  to  the  said  W.  and 
J.  Fleming  and  Company,  being  from  the  north-western  comer  of  the  ground  some  time 
ago  feued  by  the  said  James  Hozier  to  Angus  Buchanan,  metal-refiner  in  Bridgeton,  and 
now  belonging  to  the  said  second  parties,  and  to  the  eifect  that,  as  in  right  of  the  said 
first  party,  in  so  far  as  the  keeping  closed  or  opening  up  of  the  said  street  is  concerned, 
the  said  second  parties  may  either  keep  the  same  closed  or  opened  up  to  the  extent 
foresaid  at  their  own  convenience ;  but  it  is  hereby  provided  that  the  said  James  Hozier, 
by  thus  giving  his  consent  to  discontinue  and  abandon  the  said  street  to  the  extent  and 
effect  above-mentioned,  shall  not  be  involved  in  any  dispute  or  incur  any  responsibility 
by  his  doing  so,  and  of  all  questions  relating  to  which  the  said  second  parties  hereby 
agree  to  relieve  the  said  James  Hozier  and  his  foresaids." 

In  1865  W.  and  J.  Fleming  and  Comimny  conveyed  the  subjects  acquired  by  them 
as  aforesaid  to  the  Glasgow  Jute  Company  (Limited),  by  a  disposition  narrating  that  the 
conveyance  was  granted  ''always  with  and  under  the  whole  reservations,  burdens, 
conditions,  provisions,  obligations,  and  others  specified  and  contained  in  the  several  feu- 
contracts  of  the  said  several  steadings  or  pieces  of  ground  betwixt  the  said  James  Hozier 
and  the  respective  feuars  thereof." 

In  January  1869  the  Glasgow  Jute  Company  presented  a  petition  for  lining  to  the 
Dean  of  Guild  Court  for  the  burgh  of  Glasgow,  alleging  themselves  to  be  proprietors  of 
a  piece  of  ground  which  they  described  as  situate  in  Baltic  Street,  Bridgeton,  and 
bounded  on  all  sides  by  property  belonging  to  themselves,  and  they  craved  authority 
to  erect  a  temporary  brick  building  thereon.  This  petition  was  intimated  to  the 
respondent,  Mr.  John  Carrick,  master  of  works  for  the  City  of  Glasgow,  but  he  ofTered 
no  opposition,  and  on  21st  January  1869  warrant  was  granted  as  craved,  and  the 
building  was  erected  forthwith. 

Thereafter  Mr.  Ure,  as  one  of  the  Graham  Street  feuars,  on  2d  February  1869, 
presented  a  reclaiming  petition  against  the  deliverance  foresaid,  [95]  setting  forth  that^ 
under  the  feu-contract  between  him  and  Mr.  Hozier  in  1857,  he  had  a  material  interest 
in  the  process,  and  should  have  been  called  as  a  party  thereto. 

He  averred  th|it  "the  piece  of  ground  on  which  the  buildings  before  mentioned  are 
proposed  to  be  erected  forms  part  of  Graham  Street,  Bridgeton,  of  Glasgow,  by  which 
the  property  of  the  Glasgow  Jute  Company  is  bounded,  and  which  street,  by  their  titles, 
the  said  Glasgow  Jute  Company  are  bound  to  leave  open  and  free  of  buildings  or  other 
obstruction,  and  which  street  it  is  declared  by  their  said  titles  shall  be  mean  and  com- 
mon to  the  superior  and  his  feuars  and  tenants  and  to  the  said  Glasgow  Jute  Company 
in  all  time  coming.  The  lining  craved,  therefore,  is  in  direct  violation  of  their  titles 
and  of  the  rights  of  the  neighbouring  feuars." 

Thereafter  Mr.  Ure  was  sisted  as  a  party  to  the  process,  and  a  record  was  made  up. 

The  company  alleged  that  the  ground  in  question  was  their  property,  and  part  of 
a  court-yard  in  their  works.  They  had  not  in  any  way  interfered  with  Graham  Street 
so  far  as  it  had  been  formed,  and  it  never  had  been  formed  through  the  land  belonging 
to  them.     These  averments  were  denied  by  the  respondent. 

The  petitioners  pleaded ; — (3)  The  said  Robert  Ure  not  being  a  conterminous  pro- 
prietor, and  having  no  right,  title,  or  interest  whatever  in  the  property  belonging  to  the 
petitioners  on  which  the  building  has  been  erected,  the  petitioners  were  not  bound  to 
call  him  as  a  party  to,  and  he  is  not  entitled  to  appear  in,  the  cause.  (7)  Mr.  Ure*s  feu- 
contract  not  conferring  on  him  any  right  to  have  the  whole  of  Graham  Street  opened 
or  kept  open,  he  cannot  interfere  with  the  petitioners'  right,  granted  by  the  superior,  to 
build  upon  the  ground  which  may  at  one  time  have  been  intended  for  a  continuation 
of  Graham  Street.  (8)  The  obligations  in  the  feu-contracts  being,  in  their  terms,  con- 
ceived in  favour  of  Mr.  Hozier  alone,  can,  in  so  far  as  not  implemented,  be  enforced  by 
him  only. 

The  respondent  pleaded ; — (2)  The  petitioners  by  their  titles  being  bound  to  form 
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Giiiham  Street  so  far  as  it  fronts  their  feus,  and  the  ground  in  question  being  a  part  of 
the  ground  set  apart  for  a  portion  of  that  street,  they  are  bound  not  only  to  leave  the 
ground  open  and  free  of  building  and  obstructions  of  every  kind,  but  also  to  form  and 
causeway  the  street  so  far  as  not  already  done.  (3)  The  said  street  being  declared  both 
bj  the  respondent's  and  the  petitioners'  titles  to  be  mean  and  common  to  the  feuars  of 
ground  fronting  the  same,  the  respondent,  as  one  of  those  feuars,  has  an  interest  in  and 
right  to  oppose  the  petitioners'  attempt  to  build  on  that  street. 

On  31st  March  1869  the  Dean  of  Guild  pronounced  this  interlocutor : — "Find  that 
the  petitioners  apply  for  authority  to  make  certain  erections  on  a  piece  of  ground  which 
the  respondent  Ure,  who  has  sisted  himself  as  a  party  to  the  present  process,  maintains 
to  be  a  portion  of  a  street  to  which  he  has  right  or  access  by  his  titles :  Find  that  the 
petitioners'  authors  acquired  certain  properties  from  Mr.  Hozier,  who  is  the  common 
superior  of  both  the  petitioners  and  the  respondent  Ure :  Find  that  the  property  of  Ure 
is  bounded  by  the  centre  of  Graham  Street,  and  that  he  was  bound  to  leave  a  portion 
of  his  ground  between  the  building  line  and  the  centre  of  the  street  open  and  free  from 
buildings  as  a  street  to  be  used  by  the  superior  (Mr.  Hozier)  and  his  feuars :  Find  that 
the  petitioners  are  under  a  similar  obligation,  and  that  their  property  is  bounded  in  a 
similar  way,  and  that  a  right  has  thus  been  created  in  favour  of  the  respondent  Ure,  as 
one  of  Mr.  Hozier's  feuars,  to  have  the  ground  stipulated  to  be  left  open  for  a  street 
and  unbuilt  upon  kept  in  this  state  [96]  ^or  his  own  use,  and  that  the  building  for 
which  authority  is  now  sought  is  inconsistent  with  the  conditions  in  the  petitioners' 
own  title,  and  which  are  conceived  in  favour,  inter  alia^  of  the  respondent  Ure :  There- 
fore recall  the  interlocutor  reclaimed  against,  and  refuse  the  prayer  of  the  petition  for 
lining :  Find  the  i)etitioners  liable  in  expenses,"  &c. 

Against  this  interlocutor  the  company  appealed  on  the  18th  June,  and  the  papers 
were  boxed  on  26th  October. 

Argued  for  the  appellants; — The  respondent  has  no  right  or  title  to  compel  the 
completion  of  the  street.  The  superior  alone  could  do  so,  in  terms  of  the  reserved 
power  in  his  favour  contained  in  the  feu-contracts.  The  respondent  might  hat^e  an 
interest  in  the  street  so  far  as  it  fronted  his  own  property,  but  no  further.  The  street 
never  was  a  thoroughfare,  and  so  far  as  it  had  been  contemplated  to  carry  it  through 
the  appellants'  lands  the  superior  had  expressly  abandoned  his  right  to  have  it  formed, 
by  the  feu-contract  with  the  appellants'  predecessors,  Messrs.  Fleming  and  Company, 
in  1863.* 

The  respondent  argued ; — The  obligation  to  leave  the  proposed  street  open  is  con- 
tained in  the  titles  of  both  parties,  and  in  a  condition  of  their  right,  which  each  of  them 
i«5  entitled  to  enforce  against  the  other,  t  The  question  was  one  not  of  servitude,  but 
of  common  property,  or  common  interest  among  the  feuars,  and  the  superior,  having 
conveyed  to  each  feuar  this  right,  was  not  entitled  to  withdraw  it  without  consent  of 
them  all. 

At  advising, — 

LoBD  President. — I  am  of  opinion  that  the  Dean  of  Guild  has  done  right  in  refus- 
ing this  application  for  authority  to  build. 

The  ground,  with  reference  to  which  this  dispute  has  arisen,  is  part  of  the  estate 
which  belonged  to  Mr.  Hozier,  and  which  has  in  time  come  to  be  gradually  feued  out 
to  different  feuars.  The  general  plan  which  Hozier  had  in  contemplation  was  that  a 
street  should  be  formed  in  a  particular  line,  called  Baltic  Street,  and  that  another  street, 
called  Graham  Street,  should  run  nearly  at  right  angles  between  Baltic  Street  and  the 
Dalmamock  Eoad.  Now,  the  whole  other  feus  of  Graham  Street  had  been  given  out 
and  built  upon  before  the  appellants'  authors  acquired  their  two  feus  in  Graham  Street 
immediately  adjoining  Baltic  Street.  That  being  the  general  history  of  the  case,  the 
question  comes  to  be,  whether  there  arc  obligations  in  the  titles  of  the  parties  to  enable 
the  respondent  to  insist  that  that  part  of  Graham  Street  which  lies  between  the  two 
feus  of  the  appellants  shall  be  left  unbuilt  on  by  them,  for  the  completion  of  Graham 
Street,  as  a  thoroughfare  between  Dalmamock  Road  and  Baltic  Street  ?  I  think  there 
are  such  obligations  in  the  titles  of  the  feuars  as  to  enable  them  to  insist  on  this  being 
done. 


*  Carson,  Warren,  and  Co.  i\  Miller,  March  13,  1863,  ante,  vol.  i.  p.  604 ;  Trustees 
of  Free  St.  Mark's  Church  i\  Taylor's  Trustees,  Jan.  26,  1869,  ante,  vol.  vii.  p.  415. 
t  Mackenzie  v.  Carrick,  Jan.  27,  1869,  ante^  vol.  vii.  p.  419. 
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The  first  title  we  have  before  us  is  that  of  the  respondent  Ure,  and  in  that  title  the 
respondent's  feu  is  described  as  bounded  on  "  the  north  or  north-west  by  the  centre  of 
a  street  forty  feet  wide,  formed  or  to  be  formed  through  part  of  the  said  James  Hosier's 
lands,  called  Graham  Street,  along  which  it  extends  106  feet  or  thereby,"  and  so  on. 
And  then  comes  this  declaration,  "  that  the  said  Robert  Ure  and  his  foresaids  shall  be 
obliged  to  leave  open  and  free  of  building  or  other  obstruction  sufficient  space  for  the 
completion  of  the  foresaid  streets."  Now,  there  is  an  obligation  of  the  very  same  kind 
in  the  title  of  the  appellants,  which  was  in  the  form  of  a  feu-contract,  in  1859  ;  but 
there  is  an  additional  clause  in  the  title  of  the  appellants,  arising  from  the  circumstance 
that  their  feus  are  adjacent  not  only  to  Graham  Street,  but  also  to  Baltic  Street,  by 
which  they  [97]  are  laid  under  simUar  obligations  as  to  Baltic  Street  to  those  which 
were  undertaken  with  regard  to  Graham  Street,  both  titles  having  clauses  regarding 
Hozier's  right  as  superior  to  regulate  the  time  when  the  streets  shall  be  opened,  as  to 
which  I  shall  have  something  to  say  by-and-bye.  But,  abstracting  that  element  in  the 
meantime,  I  have  no  doubt  that,  when  such  obligations  are  inserted  by  a  superior  in  the 
titles  of  his  feuars  in  a  line  of  street,  they  are  meant  to  operate,  and  do  in  law  operate, 
as  obligations  between  the  feuars,  and  that  each  feuar  is  entitled  to  found  on  the  obliga- 
tion in  his  neighbour's  title,  to  the  effect  that  all  the  feuars  shall  be  compelled  to  com- 
bine in  forming  that  street  in  which,  according  to  the  intention  of  the  superior  and  the 
import  of  these  obligations,  they  are  to  have  a  common  interest.  The  obligations  in 
the  titles  before  us  are  inserted  in  the  usual  way,  as  could  easily  be  shewn  by  a  reference 
back  to  many  previous  cases.  But  it  will  suffice  to  refer  to  the  recent  case  of  Mackenzie 
V.  Carrick  (7  Macph.  419).  <<In  1791  the  magistrates  of  Glasgow  feued  out  certain 
ground  in  the  neighbourhood  of  St  £noch  Square,  taking  the  feuars  bound  to  leave  a 
lane  of  the  breadth  of  12  yards  along  the  east  side  of  their  ground,  for  the  use  of  them- 
selves, of  the  other  feuars,  of  the  inhabitantn  of  St.  Knoch  Square,  and  of  the  neigh- 
bourhood.. The  feuars  were  taken  bound  to  causeway  the  portion  of  the  lane  opposite 
their  respective  feus."  Now,  that  is  just  the  same  kind  of  obligation  as  we  have  in  the 
case  before  us.  It  was  inserted  in  the  title  of  each  of  the  feuars,  and,  as  in  the  present 
case,  its  object  was  to  create  a  common  right,  among  all  the  feuars,  in  the  lane  or  access. 
Nothing  could  be  more  distinct  than  the  declaration  that  the  street  shall  be  common  to 
them ;  that  is,  to  the  superior  and  his  successoi*8,  and  their  feuars  and  tenants.  In 
Mackenzie's  case  one  of  the  feuars  had  a  feu  on  each  side  of  the  street,  and  he  proposed 
to  build  a  bridge  so  as  to  connect  his  two  proi)erties,  but  the  Court  sustained  an  objec- 
tion that  that  was  an  encroachment  on  the  lane  in  which  all  the  feuars  had  a  common 
interest.  The  only  distinguishing  peculiarity  in  the  present  case  arises  from  a  clause 
which  is  contained  in  the  titles  of  both  parties,  and  is  in  these  terms : — "  But  which 
streets  shall  not  be  laid  open  till,  nor  carried  farther  through  the  said  James  Hozier'n 
lands  than,  he  thinks  proper."  Now,  as  regards  that  clause,  I  think,  in  the  first  place, 
it  is  clear  that  it  is  a  reservation  in  favour  of  the  superior  as  su^x^rior,  and  not  an  obliga- 
tion  that  can  be  transmitted  to  any  one  who  is  not  the  superior.  It  runs  with  the 
superiority.  In  the  second  place,  this  reservation  is  plainly  for  the  superior's  interest. 
Although  he  intends  that  all  these  streets  shall  be  ultimately  completed,  yet,  in  so 
far  as  he  is  concerned,  their  formation  must  depend  on  the  progress  of  the  feuing.  If  a 
considerable  part  of  his  ground  remains  unfeued,  and  devoted  to  agricultural  purposes, 
it  is  his  interest  not  to  form  the  street  beyond  the  point  which  the  feuing  has  reached, 
and  it  was  to  protect  that  interest  that  this  reservation  was  inserted.  If  it  stood  alone, 
I  cannot  see  how  any  feuar  could  found  upon  it  as  against  a  brother  feuar.  He  has 
nothing  to  do  with  the  interest  of  the  superior  in  opening  or  not  opening  the  street. 
The  legitimate  interest  of  the  feuars  is  to  have  the  street  opened  up,  no  doubt  at  some 
expense  to  themselves  in  the  way  of  paving,  and  so  on.  I^ut  none  of  them  can  found, 
as  in  a  question  among  themselves,  on  this  reservation. 

But  it  is  said  that,  in  1863,  a  certain  transaction  took  place  with  Fleming  and 
Company,  the  appellants'  authors.  In  that  year  there  was  another  feu  given  out  in 
favour  of  Fleming  and  Company,  and  in  that  new  feu-right  there  was  a  declaration  that 
Hozier  consented,  "  in  so  far  as  he  is  concerned  as  superior,  that  the  street  of  forty  feet 
wide,  called  Graham  Street,  which  was  intended  to  be  continued  to  Baltic  Street,  shaU 
be  abandoned  and  given  up,  to  the  extent  of  that  part  of  it  which  is  bounded  on  both 
sides  thereof  by  the  properties  presently  belonging  to  the  said  W.  and  J.  Fleming  and 
Company,  being  from  the  north-western  comer  of  the  ground  sometime  ago  feued  by 
the  said  James  Tlozier  to  Angus  Buchanan,  metal  refiner  in  Bridgeton,  and  now  belong- 
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ing  to  the  said  second  parties,  and  to  the  effect  that,  as  in  right  of  the  said  first  party, 
in  80  far  as  the  keeping  closed  or  opening  up  of  the  said  street  is  concerned,  the  said 
second  parties  may  either  keep  the  same  closed  or  open  up  to  the  extent  foresaid  at  their 
own  conyenience ; "  and  then  comes  a  provision  that  Hozier  is  not  to  be  responsible  for 
any  expense  that  may  be  caused  by  the  consent  here  given,  [gg]  As  regards  the  latter 
part  of  this  declaration,  it  appears  to  be  an  attempt  to  transfer  to  one  of  the  f euars  the 
right  reserved  to  the  superior  in  all  the  feu-contracts  as  to  that  part  of  the  street  between 
the  feus  of  the  appellants.  I  think  that  right  could  not  be  transferred  to  a  feuar.  It 
▼as  not  properly  personal  and  intransmissible,  but  it  was  a  right  of  such  a  kind  that  it 
could  not  be  separated  from  the  superiority,  and  therefore  this  attempt  to  transfer  it  is 
incompetent  and  invalid. 

It  may  be  said  that  this  clause  may  be  read  as  being  merely  a  complete  discharge  of 
the  obligation  in  the  appellants'  title.  If  so,  then,  as  in  a  question  with  the  superior, 
the  superior  cannot  enforce  i^inst  the  appellants  the  right  reserved  to  him  in  their  title, 
bat  this  cannot  affect  the  position  of  the  other  f euars.  In  1863  the  Graham  Street  feus 
are  all  given  off,  and  his  right  as  to  all  that  ground  is  a  right  of  superiority  only.  The 
fea-rights  are  all  complete,  and  every  feuar  has  a  right  against  his  neighbour  to  enforce 
the  formation  and  maintenance  of  the  street  It  is  not  as  if  this  question  had  arisen 
when  the  feuing  had  just  begun.  Suppose  the  superior  had  at  that  time  said  that  he 
woald  stop  the  feuing,  or  had  said  so  even  at  the  time  when  the  last  feus  were  about 
to  be  given  out.  It  may  be  that  even  then  he  might  have  been  entitled  to  feu  to  the 
appellants  with  such  power  as  to  enable  them,  in  a  question  with  the  other  feuars,  to 
bttild  across  the  Graham  Street  ground.  I  do  not  say  this  is  so,  but  it  is  possible.  If 
the  superior  had  so  acted,  he  would  have  been  exercising  a  right  of  undivested  owner- 
ship of  the  dominium  tUile.  But  when  this  deed  of  1863  was  granted,  the  superior  was 
no  longer  in  that  position.  He  had  previously  feued  out  the  whole  ground  with  obliga- 
tions creating yttf  quctsitum  tertio.  This  deed  of  1868  could  not  affect  the  rights  of  the 
other  feuars.     I  am  therefore  of  opinion  that  the  Dean  of  Guild  is  right. 

Lord  Deas. — It  is  important  to  observe,  in  this  case,  that  on  the  face  of  the  doedK 
this  is  not  a  question  of  servitude.  That  would  have  led  into  a  more  delicate  part  of 
our  law,  as  to  how  a  proprietor  can  be  effectually  restricted  from  using  his  own  property 
as  he  pleases.  But  this  is  not  such  a  case ;  here  the  feuars  have  plainly  either  a  right 
of  common  property  or  of  common  interest  in  this  street.  It  is  an  interest  at  least 
equivalent  to  that  which  proprietors  of  a  tenement  of  houses,  on  different  floors,  often 
hare  in  a  common* staircase,  or  the  proprietors  of  different  subjects  in  a  common  passage 
leading  to  their  different  properties.  It  rather  appears  to  me,  indeed,  that  the  common 
interest  in  the  present  case  comes  up  to  a  right  of  common  property  in  the  street, 
although  it  may  not  be  necessary  that  it  should  go  this  length. 

The  titles  in  favour  of  all  the  feuars  are  similar.  That  of  the  Flemings  in  1859 
conveys  a  portion  of  ground  "  bounded  on  the  north  or  north-west  by  ground  originally 
feued  to  Adam  Montgomerie,  .  .  .  along  which  boundary  the  ground  hereby  feued 
extends  127  feet  6  inches,  or  thereby,  to  the  centre  of  an  intended  street  of  50  feet 
wide,  formed  or  to  be  formed  through  part  of  the  said  James  Hozier^s  lands ;  on  the 
east  or  north-east  by  the  centre  of  the  said  intended  street  (now  Baltic  Street),  along 
which  it  extends  162  feet,  or  thereby,  to  the  centre  of  a  street  40  feet  wide,  formed 
or  to  be  formed  through  part  of  the  said  James  Hozier's  lands,"  and  on  the  south  and 
west  by  other  subjects :  "  Declaring  that  the  said  feuars  and  their  foresaids  shall  be 
obliged  to  leave  open  and  free  of  building  or  other  obstruction  sufficient  space  for  the 
completion  of  the  foresaid  streets."  The  clause  then  goes  on  to  provide  for  the  cause- 
^ying  and  paving  of  tbe  streets  at  the  joint  expense  of  the  feuars  whenever 
required  by  Mr.  Hozier,  the  superior,  and  declares  that  the  streets  "shall  be  mean 
and  common  to  him  and  his  foresaids,  and  their  feuars  and  tenants,  and  to  the  said  dis- 
pouees  and  their  foresaids  in  all  time  coming."  It  is  this  last  clause  which  appears  to 
me  to  bring  up  the  right  and  interest  of  the  feuars  to  a  right  of  common  property  j  for 
although  the  centre  of  each  street  is  previously  mentioned  as  if  it  were  ti  boundary,  the 
meaning  is  afterwards,  and  particularly  by  the  words  just  quoted,  explained  to  be  that 
the  whole  breadth  of  the  streets  is  to  be  mean  and  common,  and  all  parties  are  to  be 
under  precisely  the  same  restriction  as  to  the  uses  they  are  to  make  of  it. 
'"  [99]  The  deed  further  contains  a  declaration  that  the  whole  of  what  is  above  specified 
shall  constitute  a  real  burden  on  the  lands, — shall  enter  the  Register  of  Sasines,  and  shall 
be  engrossed  in  all  subsequent  conveyances,  under  pain  of  nullity.     Xothing  is  awanting, 
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therefore,  to  make  the  right  as  well  as  the  restriction  upon  every  f euar  with  reference 
to  the  street  ground  complete,  whether  it  he  regarded  as  a  right  of  common  property  or 
of  common  interest. 

It  is  further  to  he  ohserved  that  the  declaration  that  the  fenars  are  "to  leave 
open  and  free  of  huilding  or  other  ohstruction  sufficient  space  for  the  completion  of  the 
said  streets,"  is  an  absolute  condition  and  obligation.  No  discretion  upon  that  point  is 
to  be  vested  in  the  superior,  or  any  one  else.  It  is  only  when  the  deed  comes  to  deal 
with  the  expense  of  causewaying  and  paving  the  streets  that  the  power,  said  to  be 
optional  to  the  superior,  occurs,  "  and  which  streets  shall  be  causewayed  and  paved  by 
the  said  feuars  and  their  foresaids  whenever  required  by  the  said  James  Uozier."  This 
does  not  import  that  the  street  is  to  be  left  or  kept  open  when  required  by  the  superior, 
but  that,  being  open  from  the  first,  he  is  to  have  power  to  call  upon  the  feuars  to 
causeway  and  pave  it.  The  clause  continues — "Reserving  to  the  said  disponees  ...  all 
right  competent  to  them  to  insist  against  the  proprietors  or  feuars  conterminous  to  the 
foresaid  streets  ...  to  concur  in,  and  bear  one-half  of  the  expense  of  causewaying  or 
paving  and  maintaining  the  said  streets."  The  word  "  reserving  "  is  here  used,  but  the 
reservation  is  in  reality  a  right  conferred  on  the  feuars.  Apart  from  the  somewhat  dis- 
cretionary form  of  the  power  vested  in  the  superior  as  to  the  time  of  paving  the  streets, 
nothing  could  be  more  absolute  than  the  stipulations  I  have  as  yet  referred  to. 

It  remains,  however,  to  be  considered,  whether  the  effect  of  all  this  is  altered  by  the 
consent  given  by  Mr.  Hozier,  the  superior,  in  the  feu-contract  in  favour  of  the  appellants' 
authors,  to  the  abandonment  of  that  part  of  Graham  Street  which  is  now  in  dispute, 
taken  in  connection  with  the  declaration  in  the  titles  of  both  parties  "  that  the  said 
James  Hozier  and  his  foresaids  shall  not  be  obliged  to  open  up  the  said  streets  till,  nor  to 
carry  the  same  further  than,  he  or  they  think  proper." 

But  it  is  to  be  observed  that  the  object  of  this  last  quoted  clause  obviously  was  to 
prevent  its  being  inferred,  from  the  stipulation  that  certain  streets  were  to  be  formed 
and  kept  open,  that  the  superior  was  to  be  bound  to  feu  more  building  ground  than, 
from  time  to  time,  he  thought  proper.  It  was  not  meant  to  reserve  to  him  an  option,  such 
as  is  contended  for  here,  to  authorise  certain  of  the  feuars  whom  he  had  taken  bound 
in  their  feu-rights  to  leave  the  street  open,  afterwards  to  build  across  it,  and  thereby  to 
destroy,  in  a  great  measure,  the  utility  of  the  street.  The  title-deeds  of  the  appellants, 
t<)  their  ground  on  both  sides  of  Graham  Street,  contain  precisely  similar  restrictions 
and  conditions  with  the  title-deeds  of  the  respondent.  The  appellants  were  taken  bound 
to  leave  Graham  Street  open  up  to  where  it  enters,  at  right  angles,  into  Baltic  Street 
It  is  only  in  a  subflequent  feu-right  by  the  superior  to  the  appellants  of  a  portion  of 
ground  not  in  Graham  Street  but  in  Baltic  Street,  that  a  clause,  altogether  extrinsic  to 
that  conveyance,  is  introduced,  the  substance  of  which  is  that  he,  the  superior,  thereupon 
consents,  so  far  as  he  is  concerned,  "  that  the  street  of  forty  feet  wide,  called  Graham 
Street,  shall  be  abandoned  and  given  up,  to  the  extent  of  that  part  of  it  which  is 
bounded  on  both  sides  thereof  by  the  properties  presently  belonging  to  the  grantees," — 
the  appellants'  authors, — who  may  either  keep  the  same  closed  or  open  up  to  the  extent 
foresaid  at  their  own  convenience,  but  providing  that  the  superior,  by  that  consent, 
should  incur  no  responsibility  nor  be  involved  in  any  dispute,  "  and  of  all  questions  re- 
lating to  which  the  said  second  parties  hereby  agree  to  relieve  the  said  James  Hozier 
and  his  foresaids."  The  superior's  consent  thus  resolved  into  nothing  more  than  a 
waiving  of  his  own  right  to  object.  He  did  not  pretend  to  bind  his  feuars,  other  than 
the  appellants,  to  acquiesce  in  what  was  thus  contemplated,  and  he  plainly  had  no  power 
to  do  so. 

I  observe  that  the  feu-rights  of  both  parties  contain  clauses  (which  have  not  been 
printed)  with  reference  to  common  drains  very  analogous  to  those  with  reference  to  the 
streets.  If  the  appellants  were  entitled  to  shut  up  the  street,  as  [100]  ^^®y  propose  to 
do,  they  might  equally  contend  that  they  might  shut  up  the  drains.  I  am  clearly  of 
opinion  that  they  are  entitled  to  do  neither. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Refuse  the  appeal,  and  affirm  the  interlocutor 
of  the  Lord  Dean  of  Guild  appealed  against :  Find  the  appellants  liable  in  additional 
expenses,"  &c. 

MIaconochik  &  Hare,  W.S.— Duncan,  Dewar,  &  Black,  W.S. — Agents. 
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Xa  35.  VIII.  Macthbrson,  100.     6  Nov.  1869.     1st  Div.— Lord  Manor,  :M. 

Smith,  Paynb,  and  Smiths  and  Others,  Petitioners. — Sol.-Oen.  Clark — Shand, 
Phillip  Ludwig  Rischbiann,  Respondent. — B.-F.  Gordon — Pattison. 

Bankrupta^ — Petition  for  Sequestration-- Bankrupt's  Name. — A  person  who  had  traded 
in  London  under  the  name  of  Louis  Rischmann  obtained  sequestration  in  Scotland 
in  name  of  Phillip  Ludwig  Rischmann,  being  his  full  name.  Petition  by  an  English 
creditor  for  recall  of  the  sequestration,  on  the  ground  of  misdescription,  refused^  in 
respect  that  the  sequestration  had  been  applied  for  in  the  bankrupt's  proper  name, 
and  that  the  petitioner  had  received  special  notice  of  his  debtor's  sequestration. 

Bankrupfq/ — Recall  of  Sequestration — Foreign  Creditors — 23  cj*  24  Vict.  c.  33,  sec, 
2. — Held  (diss.  Lord  Deas)  that  section  2  of  the  Act  23  &  24  Victoria,  c.  33,  which 
empowers  the  Court  to  recall  a  sequestration  where  it  appears  that  a  majority  of  creditors 
in  number  and  value  reside  in  England  or  Ireland,  and  where  the  Court  are  of 
opinion  that  the  property  of  the  bankrupt  ought  to  be  distributed  under  the  bankrupt 
laws  of  England  or  Ireland,  does  not  apply  to  a  case  where  the  majority  of  creditors 
reside  out  of  the  United  Kingdom,  but  only  to  cases  where  a  majority  reside  in  a 
different  part  of  the  United  Kingdom  from  Scotland. 

Phillip  Ludwig  Rischmann  carried  on  business  in  London  as  a  hop-merchant  and 
general  agent  from  1854  to  1869,  under  the  name  of  Louis  Rischmann.  On  8th 
January  1869  he  went  to  reside  in  Scotland,  where,  on  8th  March  1869,  he  applied 
for  and  obtained  sequestration,  under  his  proper  name  of  Phillip  Ludwig  Rischmann. 

On  23d  April  1869  Smith,  Payne,  and  Smiths,  bankers  in  London,  and  Louis 
Desird  de  Marneffe,  merchant,  Alost,  Belgium,  and  their  mandatory,  presented  this 
petition  for  recall  of  the  sequestration. 

They  alleged  that  the  bankrupt  was  not  known  to  any  of  his  creditors  by  the  name 
of  Phillip  Ludwig  Rischmann,  and  that  that  name  had  been  inserted  in  the  notice  of  his 
sequestration  in  the  London  and  Edinburgh  Gazettes  for  the  purpose  of  concealing  his 
identity  from  his  creditors.  They  denied  that  the  bankrupt  was,  at  the  date  of  his 
sequestration,  subject  to  the  jurisdiction  of  the  Supreme  Courts  of  Scotland.  They 
stated,  "  It  appears  from  the  state  of  affairs  given  up  by  the  bankrupt,  that  the  whole 
debts  due  by  him  amount  to  £7622,  16s.  Of  these,  debts  amounting  to  £2265  are  due 
to  creditors  in  England.  The  balance  of  £5356  is  due  to  creditors  resident  out  of 
Great  Britain.  No  creditor  whatever  is  resident  within  Scotland.  The  petitioners  are 
til  creditors  of  the  bankrupt ;  the  petitioners,  Messrs.  Smith,, Payne,  and  Smiths,  to  the 
extent  of  upwards  of  £200,  and  the  petitioner,  Louis  Desir(S  de  Marneffe,  to  the  extent 
of  upwards  of  £2800.'' 

This  account  of  the  state  of  affairs  was  admitted  by  the  bankrupt  to  be  correct.  A 
proof  was  allowed  to  the  parties. 

The  bankrupt  deponed : — "  I  had  no  wish  to  conceal  my  sequestration  from  my 
English  creditors,  and  after  I  went  back  to  London  on  8th  March  I  wrote  to  every  one 
of  them  in  England  and  abroad,  appealing  to  them.  I  told  them  I  was  ^questrated 
in  Scotland,  and  gave  them  the  [IQI]  address  of  Mr.  Thomas  Barclay,  my  solicitor  in 
Glasgow.  I  saw  some  of  my  creditors  afterwards ;  they  had  received  my  letter,  and 
some  of  the  foreign  creditors  wrote  answers  to  me." 

Thomas  Oakley,  clerk  in  the  house  of  the  petitioners,  deponed  : — "  From  a  letter  in 
my  possession,  dated  the  29th  day  of  March  last,  addressed  by  the  bankrupt  to  Messrs. 
Smith,  Payne,  and  Smiths,  I  see  that  we  are  made  aware  that  Rischmann  had  been 
made  a  bankrupt  in  Scotland.  I  now  produce  the  said  letter  on  the  call  of  the  bankrupt, 
and  the  same  being  marked  with  the  letter  C  is  docqueted  and  subscribed  as  aforesaid. 
The  intimation  contained  in  this  letter  was  the  first  intimation  we  had  had  that  Risch- 
mann had  become  a  bankrupt,  but  previous  to  this  I  knew  that  he  had  stopped  pay- 
ment I  cannot  say  whether  I  had  seen  the  above  entry  in  the  Gazette  previous  to  the 
receipt  of  this  letter,  nor  can  I  say  the  source  from  which  I  had  heard  that  he  had 
stopped  payment.  Messrs.  Smith,  Payne,  and  Smiths  lodged  a  claim  and  affidavit  in 
the  bankrupt's  sequestration  for  their  debt,  and  I  believe  the  amount  thereof  stated 
therein  was  the  sum  above-mentioned,  or  thereabouts.     They  also  granted  a  mandate 
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in  favour  of  Mr.  Barclay,  solicitor,  Glasgow,  to  vote  and  act  on  their  behalf  in  the 
sequestration." 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Refuses  the  prayer  of  the 
petition :  Finds  the  respondent  entitled  to  expenses ;  allows  an  account,"  &c.  * 

[102]  ^^^  petitioners  reclaimed. 

Argued  for  the  reclaimers ; — ^The  name  under  which  the  bankrupt  applied  for  and 

'*''  "  Note. — This  is  a  petition  for  recall  of  a  sequestration  which  was  granted  in 
somewhat  peculiar  circumstances.  The  bankrupt,  Louis  Rischmann,  or  as  he  is  called 
throughout  these  proceedings,  '  Phillip  Ludwig  Rischmann,'  is  a  foreigner,  a  native  of 
Mayence,  who  carried  on  business  in  London  as  a  hop-factor  and  general  agent  from 
about  the  year  1854  to  1869.  Having  become  embarrassed,  and  being  threatened  with 
incarceration  on  a  judgment  which  had  been  taken  against  him  in  England,  he  came  to 
Glasgow  in  January  1869,  and  resided  there  constantly  for  upwards  of  forty  days  prior 
to  his  sequestration,  which  was  granted  on  8th  March  following.  He  does  not  conceal 
the  fact  that  his  sole  object  in  coming  to  Scotland  was  to  get  the  benefit  of  the  Scotch 
bankrupt  law,  as  being  more  expeditious  and  less  expensive  than  that  of  England,  where 
his  domicile  was.  It  ia  admitted  that  he  had  no  creditors  nor  assets  in  Scotland,  nor 
any  connection  whatever  with  this  country,  the  whole  of  his  creditors  being  either  in 
England  or  abroad ;  but,  notwithstanding  these  circumstances,  it  is  settled  by  the  case 
of  Joel,  lOth  June  1859,  21  D.  929,  and  is  not  disputed,  that  his  continuous  residence 
for  the  requisite  period  had  the  effect  of  subjecting  him  to  the  jurisdiction  of  the  Supreme 
Court  of  Scotland,  and  entitling  him  to  apply  for  and  obtain  sequestration. 

"  The  petition  for  recall,  which  is  at  the  instance  of  two  creditors  only,  was  not 
presented  until  considerably  more  than  forty  days  after  the  date  of  the  awarding  of 
sequestration,  and  it  was  consequently  too  late,  in  terms  of  the  provisions  of  sectioiis  31 
ana  32  of  the  bankruptcy  (Scotland)  Act,  1856.  But  the  petitioners  found  upon 
another  statute — The  Bankruptcy  (Scotland)  Amendment  Act,  1860 — ^under  which 
they  contend  that  their  application  is  still  in  time.  By  that  Act,  section  2d,  provision 
is  made  for  the  case  of  a  sequestration  awarded  in  Scotland,  where  a  majority  of  the 
creditors  in  number  and  value  reside  in  England  or  Ireland,  and  where,  from  the 
situation  of  the  property  of  the  bankrupt  or  other  causes,  it  shall  appear  to  the  Court 
that  his  estate  and  effects  ought  to  be  distributed  among  the  creditors  under  the 
bankrupt  or  insolvent  laws  of  one  or  other  of  these  two  countries ;  and  in  such  case, 
upon  a  summary  petition,  presented  at  any  time  within  three  months  after  the  date  of 
sequestration  by  any  person  having  interest,  the  Court,  after  such  inquiry  as  to  them 
shall  seem  fit,  may  recall  the  sequestration.  This  enactment,  it  is  said,  applies  in  its 
spirit,  if  not  in  its  very  letter,  to  the  present  case — there  being,  as  appears  from  the 
bankrupt's  state  of  affairs,  twenty  creditors  in  all,  of  whom  twelve  are  in  England,  and 
the  rest  abroad,  and  there  being  thus  a  great  majority  of  £ng-[l02]~lis^  creditors,  at 
least  as  in  a  question  with  Scotland,  where  there  are  none  at  all.  But  this  comparative 
majority,  it  is  apprehended,  will  not  do.  It  appears,  in  point  of  fact,  from  the  same 
State  of  affairs,  that  the  great  majority  in  value  are  foreign  creditors.  Altogether  apart 
from  that,  however,  the  Lord  Ordinary  is  of  opinion  that  the  Act  of  Parliament  referred 
to  has  no  manner  of  relation  to  the  case,  it  having  been  intended  and  expressly  made  to 
regulate  the  distribution  of  the  bankrupt's  estate  where  the  sequestration  is  taken  in 
Scotland,  but  where  the  circumstance  of  the  mcgority  of  the  creditors  being  in  England 
or  Ireland  renders  it  expedient  that  the  distribution  should  be  made  according  to  the 
laws  of  England  or  Ireland  rather  than  of  Scotland.  There  is  no  provision  for  the  case 
of  a  Scotch  sequestratioli  with  Creditors  partly  in  England  and  partly  on  the  Continent, 
and  it  is  plain  that  no  such  case  was  contemplated.  It  is,  consequently,  clear  that  the 
i*emedy  allowed  in  the  special  case  provided  for  cannot,  upon  any  sound  construction  of 
the  statute,  be  extended  and  applied  to  circumstances  so  entirely  different.  It  might 
as  well  be  maintained  that  it  would  have  had  application  in  the  case  of  a  sequestrated 
debtor  whose  creditors  were  neither  in  England  nor  in  Ireland,  but  wholly  abroad. 

"  The  petition  for  recall  has  therefore  been  refused.  Being  presented  as  aforesaid  at 
the  instance  of  two  creditors  only,  and  those  of  comparative  snudl  value,  it  does  not  fall 
within  the  exception  in  section  32  of  the  Act  1856,  under  which  applications  of  that 
nature  are  permitted  to  be  made  after  the  expiration  of  the  forty  days ;  and,  for  the 
reasons  above  stated,  it  cannot  be  brought  within  the  provisions  of  the  Amendment 
Act,  1860." 
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obtained  sequestration  was  not  that  by  which  he  was  known  in  business.  It  was  there- 
fore a  misdescription,  and  a  sufficient  ground  for  recalling  his  sequestration,  even  after 
forty  days  from  the  date  of  the  sequestration.  *  Besides,  recall  of  the  sequestration  was 
eompetent  under  section  2  of  23  &  24  Victoria,  e.  33,  which  provided  for  recall  of 
aeqnestrationa  where  it  appeared  to  the  Court,  within  three  months  from  the  sequestra- 
tioD,  that  a  majority  of  creditors  resided  in  £ngland  or  Ireland,  and  that  the  estate  ought 
to  be  distributed  according  to  the  bankrupt  laws  of  England  or  Ireland. 

Argued  for  the  respondent ; — The  petition  not  having  been  presented  within  forty 
days  from  the  sequestration  is  incompetent  under  the  statute  of  1856;  and  it  was 
equally  incompetent  under  the  Act  23  &  24  Victoria,  c.  33,  because,  in  point  of  fact, 
(he  nuyority  of  creditors  in  number  and  value  do  not  reside  in  England  or  Ireland,  but 
abroad. 

At  advising, — 

Lord  Pbssidxnt. — ^This  petition  for  recall  of  the  sequestration  of  the  estates  of 
Phillip  Ludwig  Rischmann  was  not  presented  until  more  than  forty  days  from  the  date 
when  the  sequestration  was  awarded,  and  therefore  it  is  not  a  petition  authorised  by  the 
bankruptcy  statute  of  1856.  But  the  petitioners  propose  to  get  the  better  of  that 
objection,  on  two  grounds.  In  the  first  place,  they  say  that  this  sequestration  itself  is 
altogether  null  and  void,  because  it  was  applied  for  in  the  name  of  Phillip  Ludwig  Risch- 
maim,  whereas  the  bankrupt  carried  on  business  in  London  as  a  hop-merchant  under  the 
name  of  Louis  Rischmann.  They  say  that  as,  in  the  Gazette,  notice  was  given  of  the 
sequestration  of  a  person  di£ferently  named  from  him  with  whom  they  had  traded  as  a 
hopmerchant,  this  of  itself  is  fatal ;  and  that  a  petition  for  recall  of  the  sequestration 
may  be  competently  presented  at  any  time.  I  do  not  enter  on  the  question  whether 
a  petition  founded  on  such  a  ground  is  or  is  not  competent  after  the  lapse  of  the  forty 
days  from  the  date  of  the  sequestration.  But  I  am  clear  that  in  this  case  the  petitioners 
are  not  entitled  to  insist  in  the  objection  on  its  merits.  The  name  under  which  the 
sequestration  is  awarded  is  the  bankrupt's  real  name,  and  Q03]  therefore  the  objection 
is,  not  that  he  is  sequestrated  under  a  false  name,  but  rather  that  he,  having  traded 
ander  a  name  which  was  not  his  proper  name,  applied  for  sequestration  under  hia  real  name. 
But,  if  he  was  to  apply  for  sequestration  at  all,  it  was  right  that  he  should  apply  for  it 
under  his  real  name.  He  was  bound,  no  doubt,  to  take  proper  means  to  make  it  known 
that  he  was  the  man  who  had  traded  as  Louis  Rischmann ;  but  on  the  evidence  I  think 
it  is  clear  that  the  petitioners  were  not  misled,  but  had  notice  that  the  party  applying 
for  sequestration  was  the  man  with  whom  they  had  had  business  transactions. 

But  then,  in  the  second  place,  the  petitioners  defend  the  competency  of  their 
application  on  the  ground  that  it  comes  within  the  2d  section  of  the  Act  23  & 
24  Victoria,  c.  33.  In  order  to  determine  this  question,  it  is  necessary  to  consider 
what  was  the  state  of  the  law  previous  to  the  passing  of  that  statute. 

The  Act  of  1856  extended  sequestration  to  all  debtors  who  were  bankrupt, 
whether  traders  or  not,  and  that  unquestionably  was  a  very  great  novelty.  Opinions 
may  be  divided  as  to  whether  that  was  an  expedient  change  in  the  law,  but  the 
ooDsequence  of  the  change  was,  that  applications  were  made  to  this  Court  for 
sequestration  by  persons  who  had  no  connection  with  Scotland  at  all,  and  as  to  whose 
affidrs  it  was  more  expedient  that  any  bankruptcy  proceedings  should  take  place  in 
KHue  other  country.  The  13th  section  of  the  Act  of  1856  made  it  competent  to 
sequestrate  the  estates  of  any  living  debtor  subject  to  the  jurisdiction  of  the  Supreme 
Cooits  of  Scotland.  Several  cases  occurred  under  that  section,  particularly  the  case 
of  Joel  V,  Gill,t  in  which  a  person  who  had  contracted  debt  in  England,  who  was 
an  Englishman,  and  whose  assets  were  in  England,  came  for  forty  days  to  Tobermory, 
>&d,  having  thus  subjected  himself  to  the  jurisdiction  of  the  Supreme  Courts  of 
Scotland,  applied  for  and  obtained  sequestration.  An  attempt  made  to  recall  the 
fisquestiation  was  unsuccessful,  because  of  the  broad  words  of  the  13th  section  of 
the  Act  of  1856.  But  all  the  Judges  felt  that  it  was  a  crying  evil,  and  that  some 
alteration  should  be  made  in  the  law,  in  order  to  prevent  persons  in  the  situation  of 
the  bankrupt  from  coming  to  Scotland  for  the  purpose  of  having  their  estates  wound 
up  there.  In  consequence  of  that  feeling,  a  remedy  was  introduced  by  the  statute  23 
i'  24  Victoria,  c.   33.     It  must  be  observed    that  the  remedy  provided   by  this 

*  Moses  V.  Gifford,  4  Macph.  1056. 

t  June  10,  1859,  21  D.  929,  and  Nov.  23,  1859,  22  D.  p.  6. 
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statute  only  goes  a  certain  way.  It  might  have  gone  much  further,  but  stops  short 
at  a  certain  point,  and  we  must  take  care  that,  in  our  desire  to  prevent  any  bankruptcy 
proceeding  in  this  Court,  while  it  might  be  more  conveniently  carried  on  elsewhere, 
we  do  not  go  beyond  the  statute.  But  for  that  statute  we  have  no  discretion.  Our 
power  to  recall  depends  upon  the  statute.  Now,  what  is  the  provision  of  the  statute  t 
'*If  in  any  case  where  sequestration  has  been  or  shall  be  awarded  in  Scotland,  it 
shall  appear  to  the  Court  of  Session  or  to  the  Lord  Ordinary,  upon  a  summary  petition 
by  the  Accountant  in  Bankruptcy,  or  any  creditor,  or  other  person  having  interest, 
presented  to  either  Division  of  the  said  Court  or  to  the  Lord  Ordinary,  at  any  time 
within  three  months  after  the  date  of  the  sequestration,  that  a  majority  of  the 
creditors  in  number  and  value  reside  in  England  or  in  Ireland,  and  that  from  the 
situation  of  the  property  of  the  bankrupt  or  other  causes  his  estate  and  effects  ought 
to  be  distributed  among  the  creditors  under  the  bankrupt  or  insolvent  laws  of 
England  or  Ireland,  the  said  Court  in  either  Division  thereof,  or  the  Lord  Ordinary, 
after  such  inquiry  as  to  them  shall  seem  fit,  may  recall  the  sequestration."  Now,  this 
is  a  power  given  to  the  Court  upon  certain  conditions,  and,  to  entitle  the  Court  to 
exercise  it  they  must  be  satisfied  of  two  things,  the  first  of  which  is  a  matter  of 
fact,  and  the  second  a  matter  of  opinion.  The  matter  of  fact  is,  that  the  majority 
of  creditors  in  number  and  value  reside  in  England  or  Ireland.  The  matter  of  opinion 
in  which  the  Court  must  exercise  their  discretion  is,  that  the  estate  ought  to  be 
distributed  according  to  the  bankruptcy  laws  of  England  or  Ireland. 

Now,  it  is  maintained  by  the  respondent  that  the  matter  of  fact  does  not  here 
occur,  and  therefore  that  the  jurisdiction  of  the  Court  is  not  let  in.  It  appears  from 
the  statement  in  the  petition,  which  I  think  is  taken  by  all  parties  to  be  accurate, 
that  while  the  debts  of  the  bankrupt  are  £7622,  16s.  in  all,  the  amount  [l04]  owing 
to  English  creditors  is  j£2265,  the  balance  of  £5356  being  due  to  creditors  who  are 
resident  out  of  Great  Britain,  which  I  understand  to  mean  resident  out  of  the 
United  Kingdom.  If  they  had  been  resident  in  Ireland,  it  would  have  been  a  dififerent 
question,  but  I  suppose  we  are  right  in  assuming  that  these  creditors  are  not  resident 
either  in  England  or  Ireland.  Now,  it  appears  to  me  that  this  is  not  a  case  to  which 
the  statute  applies,  and  in  that  I  agree  with  the  Lord  Ordinary. 

If  the  legislature  had  intended  that  whenever  there  were  no  creditors  in  Scotland 
the  sequestration  should  or  might  be  recalled,  they  would  have  said  so.  If  they 
had  meant  that  whenever  there  were  no  creditors  in  Scotland,  and  some  in  Elngland 
or  Ireland,  the  sequestration  should  or  might  be  recalled  they  would  have  said  so. 
What  they  have  said  is  that  the  Court  may  recall  the  sequestration — empowering 
words — but  only  in  the  case  where  the  majority  of  creditors  in  number  and  value 
are  resident  in  England  or  Ireland.  Now,  most  assuredly  in  the  present  case  there 
is  not  a  majority  of  the  creditors  resident  in  England  or  Ireland,  or  both.  The 
majority  of  the  creditors  in  number  and  value  are  resident  out  of  the  United  Kingdom. 
I  suppose  they  are  resident  in  various  countries,  partly  in  France,  partly  in  Holland, 
and  partly  in  Germany.  If  we  sustained  this  application  as  competent  under  the 
statute,  the  next  question  we  should  have  to  consider  would  be  whether  the  estate 
ought  to  be  distributed  according  to  the  bankruptcy  laws  of  England  or  Ireland.  I 
must  say  that  in  a  case  like  the  present  I  do  not  see  my  way  to  determine  that  question. 
What  are  the  grounds  upon  which  we  could  proceed?  A  majority  of  the  creditors 
here  are  not  resident  in  England.  Is  that  a  reason  for  distributing  the  estate 
according  to  the  laws  of  England  ?  Suppose  we  found  that  a  msgority  of  the  creditors 
were  resident  in  France,  and  that  the  bankruptcy  laws  of  France  differ  from  and 
are  better  than  those  of  England,  are  we  to  say  that  the  estate  is  to  be  distributed 
according  to  the  law,  not  of  England,  but  of  France  ?  That  is  not  the  kind  of  question 
which  the  Court  has  to  consider.  What  they  have  to  do  is,  when  a  majority  of 
creditors  are  resident  in  a  different  part  of  the  United  Kingdom  from  Scotland,  to 
consider  if  it  is  desirable  to  wind  up  the  estate  in  that  part  of  the  United  Kingdom 
instead  of  Scotland.     But  in  the  case  before  us  no  such  question  is  or  can  be  raised. 

Lord  Deas. — On  the  first  point  I  entirely  agree  with  your  Lordship.  On  the 
second  point,  which  is  a  question  of  competency,  I  confess  I  am  of  a  different  opinion. 
I  think  the  application  is  competent,  and  that  the  provision  of  the  statute  as  to  a 
majority  of  creditors  has  reference  only  to  a  majority  in  one  of  the  three  divisions 
of  the  United  Kingdom,  and  not  to  creditors  abroad. 

Lord  Ardmillan. — I  agree  with  your  Lordship  on  the  first  point.     I  think    the 
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application  was  too  lat.e,  in  terms  of  the  Bankruptcy  Act,  1856.  I  would  be  reluctant 
to  say  that  inquiry  was  entirely  excluded,  if  there  had  been  really  misdescription  so 
as  to  deceive ;  but  I  agree  with  your  Lordship  that  there  is  no  evidence  of  there 
being  such  misdescription. 

The  second  question  is  raised  on  a  construction  of  the  2d  section  of  the  statute 
23  &'  24  Vict.  cap.  33.  That  statute  provided  a  remedy  for  the  evils  arising  from 
the  extreme  breadth  and  generality  of  the  former  statute ;  and  I  think  the  question 
is,  whether  the  second  section  of  the  Act  reaches  this  case  at  all — whether  its 
appHcation  is  not  excluded  by  the  state  of  the  facts.  The  statute  qualifies  an 
existing  law,  which  remains  otherwise  as  it  was,  and  the  alteration  applies  only  to 
a  certain  state  of  facts.  There  must  be  a  majority  of  the  creditors  in  number  and 
value  residing  in  England  or  Ireland.  Now,  the  majority  in  this  case  reside  neither 
in  England  nor  in  Ireland,  but  abroad.  I  think  that  is  a  casus  improvisus,  and  that 
the  law  in  such  a  case  remains  as  it  was  before  the  enactment  above  cited.  I  am 
confirmed  in  that  opinion  by  the  nature  of  the  provision  for  distributing  the 
bankrupt  estate,  either  under  the  law  of  Scotland,  or  under  the  laws  of  the  country 
in  which  the  majority  of  the  creditors  reside.  There  is  a  discretion  to  be  exercised. 
How  are  we  to  exercise  it  ?  How  are  we  to  judge  in  regard  to  the  bankrupt  laws  of 
France,  or  Holland,  or  [105]  Prussia  ?  We  do  not  know  them,  and,  if  we  did,  we  have 
no  right  or  power,  under  the  statute,  to  say  that  the  estate  should  be  wound  up  and 
distributed  under  the  laws  of  any  of  these  foreign  countries.  Therefore,  it  is 
unreasonable  to  suppose  that  this  Court  has  received  by  the  statute  a  power  of 
bringing  within  the  operation  of  Scottish  law,  or  of  excluding  from  the  operation  of 
Scottish  law,  a  case  of  bankruptcy  where  the  majority  of  the  creditors  reside  abroad. 
I  arrive,  accordingly,  at  the  conclusion  that  this  case  is  not  within  the  meaning  of 
the  2d  section  of  the  Act  of  1860,  and  if  not,  then  the  law  remains  as  before. 
Accordingly,  though  it  might  perhaps  be  a  more  salutary  and  expedient  arrangement 
in  the  present  case  to  have  the  bankrupt  estate  distributed  in  England,  I  think  we 
must,  on  these  grounds,  adhere  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Kinloch. — I  am  of  opinion  that  this  petition  is  incompetent,  and  has  been 
rightly  refused. 

So  far  as  presented  under  the  Bankrupt  Act,  1856,  it  is  incompetent,  because  not 
presented  within  forty  days  of  the  sequestration.  When  the  statute  declares,  in  the 
32d  section,  that,  unless  in  a  special  case,  under  which  the  present  does  not  fall, 
"no  petition  for  recall  of  the  sequestration  shall  be  competent  after  the  expiration 
of  the  said  forty  days,"  I  consider  it  to  mean,  "  no  petition  on  any  ground  whatever." 
It  is  said  that  in  the  present  case  the  sequestration  was  a  nullity  for  want  of  due 
notice  of  the  individual  whose  estates  were  intended  to  be  sequestrated.  I  do  not 
think  myself  called  on  to  consider  whether  this  plea  would  be  effectually  stated  in 
a  reduction  or  other  form  of  proceeding.  I  can  see  great  difficulties  in  the  way  of 
its  heing  sustained.  But  the  statute,  I  think,  precludes  me  from  considering  it. 
Whether  in  itself  the  plea  be  well  founded  or  not,  I  conceive  that,  now  that  the 
statutory  period  has  elapsed,  it  cannot  be  competently  stated  by  means  of  a  petition 
for  recall. 

So  far  as  laid  on  the  Amendment  Act,  1860,  I  am  of  opinion  that  the  petition 
is  incompetent,  because  the  discretionary  power  given  by  that  statute  to  the  Court, 
to  determine  within  three  months  after  sequestration  whether  the  estate  should  be 
distributed  under  the  bankrupt  law  of  England  or  Ireland,  depends  on  the  condition 
precedent,  "  that  a  majority  of  the  creditors  in  number  and  value  reside  in  England 
or  Ireland."  And  this  is  not  the  case  under  the  present  sequestration.  I  think 
the  whole  creditors  on  the  estate,  including  those  resident  abroad,  must  be  taken  into 
view  in  estimating  this  proportion ;  and  not  merely  the  creditors  who  reside  in 
England  or  Ireland  and  in  Scotland  respectively.  The  statute  says  "a  majority  of 
the  creditors,"  by  which  I  think  a  majority  of  the  whole  creditors  is  intended.  I 
cannot  leave  out  of  view  the  foreign  creditors,  who  are  admitted  to  constitute  in  the 
present  case  the  majority  in  value.  The  words  of  the  statute  require  them  to  be  taken 
into  account ;  and  I  think  the  spirit  and  policy  of  the  statute  equally  require  this  to 
be  done.  Where  the  majority  in  number  and  value  reside  in  England  or  Ireland, 
there  is  good  reason  for  considering  whether  the  bankrupt  laws  of  England  or  Ireland 
should  be  made  applicable  to  the  case.  The  reason  altogether  fails  when  the  majority 
of  the  creditors  reside  abroad ;  for  in  such  a  case  there  is  prima  facie  no  more  reason 
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for  applying  the  bankrupt  laws  of  England  or  Ireland  than  those  of  Scotland.  At  all 
events,  an  entirely  different  question  arises,  and  this  question,  I  think,  the  statute 
does  not  intend  to  submit  to  the  discretion  of  the  Court 

In  the  present  case  I  should  have  been  well  pleased  to  have  the  power  of 
exercising  this  discretion ;  for  there  are  strong  reasons  stated  for  this  bankruptcy 
being  wound  up  in  England  rather  than  in  Scotland.  But  the  statute,  for  whatever 
reason,  has  not,  as  it  appears  to  me,  submitted  the  matter  to  my  discretion ;  and  this 
discretion  is  one  which  I  cannot  exercise  unless  under  statutory  authority. 

This  interlocutor  was  pronounced : — **  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  refuse  the  reclaiming  note : — Find  additional  expenses 
due,  allow  an  account,"  &c 

Hill,  Rbid,  &  Drummond,  W.S. — John  Welsh,  S.S.C. — Agents. 


No.  36.  VIII.  Macpherson,  106.     6  Nov.  1869.     2d  Div.— Lord  Barcaple,  B. 

Ann  Howie  or  M'Laren  and  Husband,  Pursuers. — Fraser — J.  C.  Smith, 
James  Howie  and  Others,  Defenders. — Scott — Brown. 

Trust — Provision — Legacy — Payment  by  Anticipation. — (1)  Held  that  a  provision 
in  a  trust-deed  by  a  father  to  his  daughter  may  be  satisfied  by  payments  during  his 
life ;  (2)  Circumstances  in  which  held  that  such  a  provision  had  been  satisfied  by 
such  payments. 

Question^  Whether  a  pure  legacy  could  be  so  satisfied. 

Proof — Trv^ — Provision — Payment  by  Anticipation. — Held  that  it  was  competent 
to  prove  by  parole  that  a  daughter  who  had  I'equested  and  received  advances  from 
her  father  was  aware  of  a  provision  in  her  favour  contained  in  his  trust-settlement, 
and  that  expressions  in  letters  by  her  to  her  father  referred  to  it 

Proof — Writ — Receipt. — A  receipt  for  a  legacy,  neither  holograph  or  tested,  after 
proof  that  the  signature  is  genuine,  is  competent  evidence  of  payment. 

Opinion  (per  Lord  Neaves),  that,  as  a  general  rule,  no  document  of  importance, 
unless  in  re  mercatoria,  is  binding,  unless  probative. 

Trust — Approbate  and  Reprobate. — A  truster  left  a  provision  to  his  daughter, 
and  declared  it  to  be  in  full  of  legitim,  &c.  Held  that  by  claiming  the  legacy  she 
homologated  the  trust-settlement,  and  was  thereby  precluded  from  claiming  legitim. 

This  was  an  action  of  count,  reckoning,  and  payment  by  Mrs.  Ann  Howie  or 
McLaren,  daughter  of  the  late  Mr.  Howie,  farmer,  Boghall,  Perth,  against  his  trustees. 
By  his  trust-settlement,  dated  in  1846,  Mr.  Howie  bequeathed  to  Mrs.  McLaren  the 
sum  of  £25,  and  directed  his  trustees  to  deliver  to  her  a  bill  for  £15,  granted  to  him 
by  her  and  her  husband.  The  settlement  contained  other  legacies  to  other  members 
of  the  family,  and  this  general  declaration, — "  And  I  declare  the  provisions  hereby 
conceived  tn  favour  of  my  children  to  be  in  full  to  them  of  all  legitim,  bairns'  part 
of  gear,  or  other  claim  whatsoever." 

Mr.  Howie  died  in  1855,  but  the  action  was  not  raised  till  1868. 

After  the  record  was  closed  the  pursuers  obtained  leave  to  amend  it,  to  the  effect 
of  claiming  the  legacy  of  £25  above  referred  to. 

The  defenders  stated  that  the  pursuers  knew  of  the  provisions  in  their  favour  in 
Mr.  Howie's  trust-deed,  and  particularly, — (Stat.  8)  "  During  the  lifetime  of  the  said 
Thomas  Howie  the  female  pursuer  was  frequently  in  the  habit  of  writing  letters 
to  him,  complaining  of  want  of  money.  .  •.  .  In  order  to  relieve  his  said 
daughter,  the  said  Thomas  Howie  in  his  lifetime  made  several  payments  to  her  in 
anticipation  and  satisfaction  of  the  specific  legacy  bequeathed  to  her  in  his  deed  of 
settlement.  The  said  payments,  at  least,  amounted  to  the  sum  of  said  bequest,  and 
were  accepted  by  the  female  pursuer  and  her  husband  as  in  payment  and  satisfaction 
thereof."  (Stat.  9)  *' Accordingly,  the  pursuers  subscribed  and  transmitted  to  the 
said  Thomas  Howie  a  receipt  in  the  following  terms : — *  Edinburgh,  9th  September 
1853. — I,  Mrs.  Ann  M*Laren  or  Howie,  spouse  of  Peter  McLaren,  ofiicer  of  excise, 
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Edinburgh,  with  confient  and  concurrence  of  my  said  husband,  and  him  for  his 
interest,  grant  me,  the  said  Ann  McLaren  or  Howie,  to  have  at  different  times  received 
from  Mr.  Thomas  Howie,  farmer,  Boghall,  my  father,  sums  amounting  in  whole  to 
£40  sterling,  being  in  full  of  my  share  of  the  estates  and  effects  of  the  said  Thomas 
Howie,  and  of  the  late  Mrs.  Ann  Baxter  or  Howie,  his  wife,  which  would  fall  to  be 
paid  to  me  or  my  children  by  and  through  the  decease  of  my  father,  he  and  his 
heirs,  executors,  or  representatives  being  discharged  of  all  claim  competent  to  us, 
or  either  of  us,  in  any  manner  of  way.'  (Signed)  *  Ann  M*Laren,  Peter  M*Laren. 
£40  stg.' "    The  receipt  quoted  was  neither  holograph  nor  tested. 

On  4th  March  1869  the  Lord  Ordinary  pronounced  this  interlocutor: — "The 
Lord  Ordinary  having  heard,"  &c.,  "  finds  that  the  pursuers  [107]  now  claim,  under  the 
conclusions  of  the  summons,  the  sum  of  £25,  bequeathed  to  the  female  pursuer  by 
her  father,  the  deceased  Thomas  Howie,  in  his  disposition  and  settlement :  Finds  that 
by  so  claiming  the  pursuers  homologate  and  approbate  the  said  disposition  and 
settlement,  and  are  thereby  precluded  from  claiming  legitim :  Finds  that  the  defenders 
do  not  allege  that  at  the  death  of  the  said  Thomas  Howie  he  had  any  claim  of  debt 
against  the  pursuers,  or  either  of  them,  in  respect  of  advances  made  by  him  to  the 
female  pursuer,  or  otherwise :  Finds  that  the  defenders  aver  that  during  his  life  the 
said  Thomas  Howie  made  several  payments  to  the  female  pursuer  in  anticipation  and 
satisfaction  of  the  specific  legacy  bequeathed  to  her  in  his  disposition  and  settlement, 
amonnting,  at  least,  to  the  said  bequest,  which  were  accepted  by  her  and  her  husband 
as  in  payment  and  satisfaction  thereof,  and  that  accordingly  they  subscribed  and 
transmitted  to  him  the  receipt :  Finds  that  by  the  terms  of  said  receipt  it  does  not 
import  a  discharge  of  said  bequest:  Finds  that  the  defenders  have  not  made  any 
relevant  averment  of  acquiescence  in  or  homologation  by  the  pursuers  of  the  defenders' 
actings  under  their  father's  settlement,  such  as  can  bar  them  from  pursuing  the 
present  action  as  it  is  now  insisted  in,  and  repels  the  fourth  plea  in  law  stated  for 
the  defenders :  Appoints  the  cause  to  be  enrolled,  that  the  defenders  may  state  whether 
they  ask  a  proof  of  their  averments  in  reference  to  said  payments  otherwise  than  by 
said  receipt,  or  evidence  in  regard  to  it,  and  reserves  the  question  of  expenses."  * 

The  defenders  thereafter  asked  leave  to  prove  the  averments  in  their  8th  and  9th 
statements,  and  a  proof  was  led  before  the  Lord  Ordinary.     It  consisted  of  parole 

*  "XoTB. — ^The  pursuers  now  demand  from  the  defenders,  as  executors  of  their 
father,  payment  of  the  bequest  of  £25  left  by  him  to  Mrs.  McLaren,  and  they  state  that 
they  do  not  make  any  further  claim  for  legitim,  or  otherwise.  This  is  obviously  a  very 
different  claim  from  that  with  reference  to  which  they  brought  their  action  in  thB 
form  of  a  count  and  reckoning.  But  there  does  not  seem  to  be  any  incompetency 
m  their  now  insisting  in  the  action  to  this  limited  efifect,  though  it  may  not  be 
necessary  to  have  an  accounting. 

"The  defence  against  the  claim  for  the  legacy  was  rested  at  the  debate  upon  the 
receipt  founded  upon  by  the  defenders  as  having  been  granted  by  the  pursuers  to 
the  testator  for  sums  amounting  to  £40,  *  being  in  full  of  my  share  of  the  estates 
and  effects  of  the  said  Thomas  Howie,  and  of  the  late  Mrs.  Ann  Baxter  or  Howie,  his 
wife,  which  would  fall  to  be  paid  to  me  or  my  children  by  and  through  the  decease  of 
my  father,  he  and  his  heirs,  executors,  or  representatives  being  discharged  of  all 
claim  competent  to  us,  or  either  of  us,  in  any  manner  of  way.'  The  Lord  Ordinary 
holds  it  to  be  quite  settled  that  a  discharge  so  expressed  does  not  exclude  a  child's 
claim  to  dead's  part — (Anderson  v,  Anderson,  Elchies,  *  Executor,'  No.  12 ;  Pringle 
V,  Pringle,  Elchies,  *  Legitim,'  No.  5).  Quite  as  little  can  it  be  held  to  discharge  by 
anticipation  a  legacy  left  unrevoked  in  the  father's  settlement.  The  defenders  founded 
upon  the  circumstance  alleged  by  them,  that  the  sum  of  £40  in  the  receipt  is  just  the 
amoont  of  the  legacy  of  £25  and  a  bill  granted  by  the  female  pursuer  or  her  husband 
for  £15,  which  the  testator  by  his  settlement  directed  to  be  delivered  up  to  her.  The 
Lord  Ordinary  does  not  think  that  this  circumstance  can  be  received  to  set  aside  the 
legal  presumption  in  this  matter  arising  from  the  terms  of  the  discharge,  and  the 
fact  that  the  testator  allowed  the  legacy  to  stand  unrevoked. 

"As  the  defenders  have  a  general  averment  as  to  payments  made  and  received 
as  in  antidpation  of  the  legacy,  the  Lord  Ordinary  has  given  them  an  opportunity 
to  state  whether  they  offer  any  and  what  description  of  proof  on  that  subject,  apart 
from  the  receipt  produced." 
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evidence,  letters  from  the  pursuers  to  Mr.  Howie,  and  a  receipt  in  the  same  terms  as  the 
one  quoted,  but  also  neither  holograph  nor  testedL 

[108]  ^^  ^^^  April  1869  the  Lord  Ordinary  pronounced  this  interlocutor: — "The 
Lord  Ordinary  having  heard  counsel  for  the  parties,  and  considered  the  closed  record  and 
proof,  finds  it  is  proved  that  subsequent  to  the  date  of  the  disposition  and  settlement 
executed  by  the  deceased  Thomas  Howie,  the  father  of  the  female  pursuer,  various  sums 
of  money,  amounting  to  the  sum  of  JB25,  being  the  amount  of  the  money  legacy  be- 
queathed to  the  female  pursuer  by  said  disposition  and  settlement,  were  received  by 
the  pursuers  from  the  said  Thomas  Howie,  as  in  prepayment  and  satisfaction  of  said 
legacy :  Sustains  the  defences ;  assoilzies  the  defenders  from  the  conclusions  of  the 
libel,  and  decerns :  Finds  the  pursuers  liable  in  expenses,"  &c. 

The  pursuers  reclaimed.  They  argued; — (1)  The  receipts  being  neither  holograph 
nor  tested,  did  not  import  a  discharge  of  the  legacy.  *  (2)  There  was  a  strong  pre- 
sumption against  the  anticipation  of  legacies.!  (3)  Parole  evidence  of  intention  of  a 
testator  as  to  discharge  of  legacies  was  inadmissible.  (4)  The  proof  shewed  that  the 
advances  were  not  made  in  anticipation  of  the  legacy.  The  testator  lived  a  considerable 
time  after  the  advances,  and  left  the  legacy  unrecalled. 

The  defenders  replied; — A  formal  discharge  is  not  required  for  a  legacy.]:  This 
was  a  provision,  and  not  a  legacy.  Provisions  to  children  may  be  satisfied  by  anticipa- 
tion.§  The  receipts  and  the  correspondence  shewed  the  testator's  intention  that  the 
payments  were  made  in  anticipation.  Parole  evidence  was  also  competent,  and  it 
strengthened  the  proof. 

At  advising, — 

Lord  Justick-Clerk. — I  shall  content  myself  with  stating  very  shortly  the  con- 
clusions at  which  I  have  arrived  on  the  questions  which  have  been  argued  before  us. 

1.  I  am  of  opinion  that  it  has  been  proved  by  competent  evidence  that  Mrs.  McLaren 
received  from  her  father  during  his  life,  and  after  he  had  executed  his  settlement,  buxdb 
amounting  in  all  to  J&25.  £7  is  proved  to  have  been  received  by  the  letter  No.  40  of 
process  from  Mr.  and  Mrs.  McLaren,  the  letter  Ko.  41  of  process  from  Mr.  McLaren, 
and  the  receipt  No.  48  of  process,  written  by  the  testator,  and  signed  by  Mr.  McLaren. 
£10  is  proved  to  have  been  received  by  the  letter  No.  17  of  process.  JB5  is  proved  to 
have  been  received  by  the  letter  from  Mrs.  McLaren  No.  21  of  process. 

I  do  not  think  that  any  difficulty  arises  in  regard  to  these  sums  in  respect  of  the 
informal  character  of  some  of  the  writings,  or  the  want  of  a  stamp.  Independently  of 
the  letters  referred  to,  the  first  two  payments  are  substantially  admitted  to  have  been 
received  by  the  letter  No.  21  of  process,  as  I  hold  it  to  be  established  that  this  letter 
refers  to  the  sum  of  X25  which  had  been  provided  in  the  will,  and  the  balance  of  £8 
there  mentioned  could  only  have  been  brought  out  by  assuming  the  other  two  sums  to 
have  been  received.  I  also  agree  with  the  defenders  in  thinking  that  the  balance  of  £3^ 
which  Mrs.  McLaren  alleges  in  this  letter  not  to  have  been  sent,  must,  in  the  circum- 
stances, and  after  so  long  delay,  be  presumed  to  have  been  paid. 

I  think  the  payment  of  these  sums  sufficiently  established,  without  the  assistance 
of  the  receipt  and  discharge  No.  8  of  process,  or  the  parole  evidence.  In  regard  to  the 
first  of  these  I  am  of  opinion  that,  as  it  is  proved  to  have  been  Q09]  signed  by  the 
parties,  and  transmitted  to  the  testator  on  the  footing  mentioned  in  the  correspondence, 
it  may  be  read  as  instructing  the  receipt  of  the  sum  there  mentioned,  although  not  holo- 
graph ;  and  I  also  think  that,  whether  in  itself  available  as  a  discharge  or  not,  it  may, 
although  unstamped,  be  read  for  the  purpose  of  throwing  light  on  the  meaning  of 
the  letter. 

2.  I  am  of  opinion  that  it  has  been  proved  by  competent  evidence  that  these  sums 
were  received  by  the  pursuers  in  anticipation  and  satisfaction  of  the  sum  of  JB25,  which 
had  been  provided  to  Mrs.  M'Laren  in  Mr.  Howie's  will. 

♦  Grierson  v.  King,  1781,  M.  17,054. 

t  Eden  r.  Smyth,  1800,  5  Ves.  341 ;  Kippen  r.  Darley,  May  21,  1858,  3  Macq. 
203 ;  Keid  v.  Hope,  Jan.  28,  1826,  4  S.  402 ;  Erskine  v.  Erskine,  May  24,  1827,  5  S. 
696  ;  Miller's  Trustees  r.  Miller,  Feb.  23,  1848,  10  D.  765. 

X  Fleming  w.  Brown,  Feb.  6,  1861,  23  D.  443. 

§  Dig.  34,  4, 1.  4,  sec.  11  ;  Ersk.  3,  9,  24;  Scott  v.  Scott,  June  2,  1846,  8  D.  791 ; 
Eobertson  v.  Robertson's  Trustees,  Feb,  15,  1838,  16  S.  554;  Buchanan  t;.  Mollison, 
Feb.  22,  1822,  1  S.  346. 
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On  this  matter  it  was  competent  to  instruct  by  parole  evidence — (1)  that  the 
porsueis  knew  of  the  provisions  of  the  will ;  and  (2)  that  the  expressions  contained  in 
the  letters  referred  to  these  provisions.  The  course  followed  in  the  case  of  Buchanan, 
1  S.  346,  amply  supports  the  competency  of  such  a  course  of  inquiry.  And  on  the 
import  of  the  proof  I  think  it  does  not  admit  of  doubt  that  the  parties  did  know  of  the 
terms  of  the  will,  and  that  they  applied  for  and  obtained  these  payments  in  satisfaction 
of  the  sums  bequeathed  by  it. 

The  remaining  question,  what  is  the  effect  of  the  facts  thus  proved  on  the  pursuers' 
right  to  payment  of  this  legacy  which  was  left  uncancelled  at  the  testator's  death,  is  one 
of  importance.  But  I  am  of  opinion  that  the  legacy  of  provision  was  satisfied  during 
the  testator's  lifetime,  and  is  not  now  exigible. 

This  provision  does  not  stand  in  the  position  of  a  gratuitous  or  purely  voluntary 
bequest  This  man  had  made  his  will,  and  in  it  had  made  provision  to  his  daughter, 
and  intended  to  satisfy  not  only  what  might  be  expected  from  natural  affection,  but  all 
that  could  be  claimed  on  the  score  of  legitim,  or  share  of  the  goods  in  communion.  It 
▼as  his  daughter's  portion  which  he  so  provided,  as  he  himself  expressed  it,  in  the 
receipt  No.  48  of  process.  I  think,  therefore,  that  this  provision  might  be  made  the 
subject  of  transaction  and  anticipation,  and  that  the  fact  that  the  provision  was  left  un- 
recalled  in  the  father's  settlement  is  not  of  itself  conclusive  of  the  intentions  of  the 
testator  to  alter  the  footing  on  which  the  money  had  been  advanced  during  his  life. 

The  principle  on  which  effect  is  denied  to  the  provision  contained  in  the  will  was 
fully  recognised  in  the  cases  which  were  quoted  to  us  of  Scott,  Robertson,  and  Buchanan. 
In  the  first  of  these  cases  the  provision  was  sustained,  notwithstanding  the  advances 
made  during  life ;  but  this  on  the  express  ground  that  there  was  no  sufficient  proof  of 
the  footing  on  which  the  advances  were  made.  In  the  case  of  Robertson  effect  was  denied 
to  the  provision  in  the  will,  on  the  ground  that  the  testator,  by  a  holograph  writing,  had 
stated  that  the  legatee  had  been  paid.  The  case  of  Buchanan  is  very  much  in  point, 
as  in  that  case  the  will  remained  unrevoked ;  and  the  Court,  after  examining  the 
parties,  held  notwithstanding  that  a  sum  advanced  during  life  was  in  anticipation  of 
this  bequest.  I  give  no  opinion,  however,  as  to  how  this  case  would  have  stood  had 
the  bequest  been  entirely  voluntary. 

Lord  Cowan. — The  claim  of  the  pursuer  and  her  husband  is  for  the  sum  of  X25, 
bequeathed  to  her  by  her  father's  trust-settlement,  dated  in  1846,  his  trustees  being 
directed  to  pay  to  her  that  sum,  and  also  to  deliver  up  to  her  a  bill  for  the  sum  of  £15, 
granted  to  him  by  her  or  her  husband.  The  settlement  contains  other  legacies 
provided  to  members  of  the  family,  and  contains  this  general  declaration : — "  And  I 
declare  the  provisions  hereby  conceived  in  favour  of  my  children  to  be  in  full  to  them 
of  all  l^tim,  bairns'  part  of  gear,  or  other  claim  whatsoever."  The  father  died  in  1855, 
and  the  legacy  was  payable  two  years  after  his  death ;  but  no  demand  was  made  for 
payment  till  the  institution  of  this  action  in  1868. 

The  Lord  Ordinary,  in  his  interlocutor  of  4th  March  1869,  held  that  the  receipt 
dated  9th  September  1853,  quoted  in  the  record,  did  not  import  a  discharge  of  the 
bequest ;  but  by  a  subsequent  interlocutor,  before  answer,  allowed  the  defenders  a  proof 
of  their  averments  in  articles  8th  and  9th  of  the  condescendence.  These  averments  are 
to  the  effect  that  during  his  lifetime,  on  the  application  of  the  pursuer,  complaining  of 
want  of  money,  her  father  made  payments  to  her  in  anticipation  and  satisfaction  of  the 
specific  legacy  bequeathed  to  her  in  his  deed  of  settlement ;  and  that  these  payments 
were  accepted  of  by  her  [110]  ^^^  ^©r  husband  on  that  footing.  And  on  the  9th  April 
1869  the  Lord  Ordinary  held  it  established  by  the  proof  that  various  sums  of  money, 
amounting  to  j£25,  had  been  paid  to  and  received  by  the  pursuers  in  prepayment  and 
sa&faction  of  the  legacy. 

The  case  involves  the  consideration  of  some  points  of  nicety  and  difficulty,  which 
were  fully  and  ably  argued ;  and  the  Court  took  time  to  consider,  whether  the  inter- 
locutor under  review  was  objectionable,  on  any  of  the  legal  grounds  urged  by  the 
pursuers.  I  am  of  opinion  that  it  is  not,  and  that  the  view  taken  of  the  case  by  the 
Lord  Ordinary  ought  not  to  be  disturbed. 

It  is  not  open  to  dispute  that  a  discharge  such  as  that  founded  on  in  this  case  does 
not  in  itself  afford  evidence  of  payment,  seeing  that  it  is  neither  holograph  nor  tested. 
Neither  is  it  open  to  dispute  that  the  terms  of  this  discharge,  supposing  it  had  been 
probative,  cannot  be  held  to  discharge  the  child's  claim  for  dead's  part,  or  for  a  legacy 
out  of  dead's  part,  contained  in  a  settlement,  not  becoming  operative  by  the  testator's 
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death  till  a  subsequent  period  And  it  may  be  further  taken  to  be  free  of  question, 
that  mere  parole  proof  of  an  intention  by  the  testator  to  revoke  a  legacy,  which  he 
leaves  unrecalled,  will  not  be  admissible.  But  taking  these  propositions  not  to  be 
doubtful,  there  is  afforded  by  the  evidence,  written  and  parole,  in  this  case,  very  clear 
ground  for  sustaining  the  defence  of  extinction  by  prepayment  of  the  legacy  or 
provision  claimed  in  the  action. 

The  provision  made  for  the  pursuer  as  one  of  his  daughters  is  expressly  stated  by 
the  testator  to  be  in  full  of  her  legal  claims,  and  is  not,  therefore,  to  be  viewed  in  the 
light  of  a  mere  gratuitous  legacy.  And  this  consideration  it  is  of  importance  to  have  in 
view,  in  the  examination  of  the  evidence  that  exists  in  the  case  of  the  several  sums  of 
money,  received  by  the  pursuer  in  her  father's  lifetime,  having  truly  been  in  satisfaction 
of  this  provision.  The  letters,  holograph  of  the  pursuers,  addressed  to  the  father 
soliciting  advances  of  money,  and  those  acknowledging  the  receipt  successively  of  j£7, 
£10,  and  £8,  making  in  all  £25, — the  precise  amount  of  the  legacy, — demonstrate  that 
what  was  in  the  view  of  both  parties  was  the  extinction  of  all  claims  against  him  or 
his  representatives,  whether  these  had  their  foundation  m  legal  right  or  in  voluntary 
grant ;  and  from  these  letters,  and  the  statements  made  by  the  pursuer  and  her  husband 
in  explanation  of  their  contents  when  examined  as  witnesses,  I  think  it  clearly  estab- 
lished, in  the  first  place,  that  the  pursuers  had  been  made  aware  of  the  provision  made 
for  them  by  the  father's  settlement,  executed  so  long  before  as  1846;  in  the  second 
place,  that  the  document  in  the  form  of  a  discharge  of  9th  September  1853  was  sub- 
scribed by  both  pursuers,  and  transmitted  to  the  testator  as  evidence  that  they  had 
received  satisfaction  and  prepayment  of  every  claim  that  might  be  competent  to  them 
by  and  through  his  decease ;  and,  in  the  third  place,  that  the  letters,  holograph  of  the 
pursuer,  when  read  along  with  the  document  of  September  1853,  afford  evidence 
irresistibly  establishing  the  discharge  by  the  father  in  his  lifetime  of  the  provision  con- 
tained in  his  settlement. 

It  was  contended  that  the  evidence  thus  relied  on  by  the  defenders  was  not  legally 
competent  or  admissible.  This  is  a  mistake.  In  a  case  of  this  kind  letters  written  by 
the  parties,  when  holograph,  are  truly  the  best  kind  of  evidence  of  such  a  transaction 
that  can  be  appealed  to.  And  further,  a  document  expressed  in  the  general  terms  of 
the  writing  dated  September  1853, — which  I  hold  to  be  genuine,  and  to  have  been 
adopted  and  referred  to  in  the  holograph  letters, — is  quite  capable  of  being  explained 
and  supported  by  evidence  such  as  that  here  adduced. 

But  taking  this  to  be  established,  there  stiU  remains  the  question,  whether,  as  the 
father  survived,  after  making  these  payments,  for  more  than  a  year,  without  making 
any  alteration  upon  the  terms  of  his  settlement  as  regards  this  bequest,  it  m&j  not  be 
held  that  he  intended  it  to  take  effect,  notwithstanding  what  had  passed  between  him 
and  the  pursuers.  It  is  only  at  the  testator's  death  that  his  settlement  becomes 
operative.  It  is  his  last  will,  and  is  presumed  in  law  to  contain  his  intentions  as  at  the 
last  moment  of  life.  Hence  it  is  revocable  at  any  time  by  the  testator,  and,  if  not 
altered,  must  receive  effect  as  at  death.  On  these  grounds  it  was  contended  that  this 
presumption, — there  having  been  no  revocation  of  the  legacy  claimed,  in  express  terms, 
— is  sufficient  to  support  the  [HI]  claim  for  it.  And  it  was,  no  doubt,  possible  that  the 
testator,  although  taking  a  discharge  of  this  very  provision  in  his  lifetime,  might  have 
seen  cause  afterwards  to  let  the  pursuers  take  benefit  under  his  settlement.  The 
circumstances  of  thia  case,  however,  will  not,  in  my  opinion,  justify  the  application  of 
a  presumption  (for  it  is  nothing  more),  which  may  be  redargued  by  clear  written 
evidence  of  a  different  intention.  The  bequest  in  the  settlement  was,  as  I  have  said,  of 
the  nature  of  a  provision  intended  in  part,  at  least,  to  be  taken  in  satisfaction  of  legal 
claims.  The  letters  and  other  evidence  in  process  indicate  the  testator's  anxiety  to  have 
this  provision  finally  settled  and  discharged.  And  as,  subsequent  to  this  transaction 
with  the  pursuers,  by  which  they  were  paid  off  this  very  provision,  there  exists  no 
indication  of  the  testator  having  at  all  changed  his  mind,  it  cannot  be  presumed  that  a 
provision  thus  discharged  was  still  to  be  operative.  Had  such  an  intention  been  enter- 
tained, effect  behoved  to  have  been  given  to  it  by  some  renewed  expression  of  his  will, 
that  the  pursuers,  notwithstanding  their  having  already  got  payment  of  their  provision, 
were  nevertheless  to  take  benefit  under  his  settlement  and  receive  second  payment 

Lord  Benholme. — The  very  distinct  judgment  of  your  Lordship  in  the  chair 
relieves  me  from  the  necessity  of  saying  almost  anything  I  so  completely  concur.  It 
i«  very  instructive  to  compare  the  Lord  Ordinary's  first  interlocutor  with  his  ultimate 
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judgment.  In  the  first,  his  Lordship  held  that  the  receipt  foimded  on  did  not  imply  a 
discharge.  I  think  that  was  a  well-founded  judgment,  because  the  terms  of  it,  taken 
by  itself,  are  not  so  unambiguous  as  to  be  presumed  to  apply  to  a  bequest.  Let  me  say 
farther,  that  I  do  not  think  the  receipt  is  not  binding  upon  the  party  who  subscribed  it, 
merely  because  it  is  not  probative.  I  look  on  the  distinction  between  a  probative 
receipt  and  one  merely  signed  by  the  party  to  be  this,  that  the  latter  requires  the 
signature  to  be  proved,  whilst  a  probative  receipt  proves  itself ;  but  after  that  is  done 
the  writing  is  binding  upon  the  party,  this  not  being  a  case  where  there  is  locus 
pcsnitentioB,  When  the  signature  is  proved,  the  party  signing  cannot  resile  from  it. 
The  almost  universal  practice  of  merely  signing  receipts  for  money  is  of  itself  demon- 
strative of  the  law.  To  hold  that  all  such  receipts  were  null  and  void,  although  the 
signature  were  admitted  or  proved,  would  be  monstrous.  The  Lord  Ordinary  was  right 
in  holding  that  the  receipt  by  itself  did  not  import  a  discharge  of  a  bequest,  although  in 
point  of  mere  form  it  was  binding  on  the  party  who  subscribed  it.  But  then  proof  was 
ordered  to  shew  that  it  was  meant  to  apply  to  the  bequest.  I  am  of  opinion  that  order 
was  well  founded. 

One  word  more  as  to  the  competency  of  a  proof  prout  de  jure.  Had  this  bequest 
been  sought  to  be  discharged  by  mere  parole,  I  think  the  proof  would  have  been  incom- 
jjetent,  because  a  written  obligation  requires  to  be  discharged  by  writing.  But  here 
there  are  writings,  one  in  the  handwriting  of  the  testator,  and  the  others  in  that  of  the 
daughter  and  her  husband. 

Ik  is  an  important  point  that  this  is  not  a  pure  bequest,  but  a  provision.  The  testator 
had  already  dealt  with  one  of  his  children,  and  had  offered  to  pay  off  another  (Mrs. 
Macfarlane),  but  her  husband  refused  to  take  the  money  in  the  father's  lifetime.  This 
other  daughter,  again,  was  needy,  and  besought  him  to  give  her  her  share.  That  has 
been  proved  so  satisfactorily  that  it  seems  to  me  the  decision  of  the  Lord  Ordinary  is 
clearly  well  founded. 

Lord  Nbaves. — I  think  the  judgment  of  the  Lord  Ordinary  is  right.  But  I  wish 
to  guard  myself  against  being  supposed  to  accede  to  some  views  thrown  out  in  the  course 
of  the  discussion.  I  think  it  incompetent  to  prove  by  parole  the  recall  of  a  will  or 
legacy.  I  further  think  that,  as  a  general  rule,  no  document  of  importance  that  is 
not  in  re  mercatoria  is  binding  unless  probative.  A  bond  signed  by  parties  without  a 
testing-clause  is  not  binding.  It  has  been  held  that  a  deed,  holograph  of  one  party  but 
signed  by  three,  is  not  binding  on  those  of  whom  it  is  not  holograph.  But  a  writing 
may  be  probative,  not  only  by  what  is  contained  in  itself,  but  by  being  identified  by 
other  probative  writings.  An  informal  bond  also  may  be  validated  m  tnterventu ;  but 
it  depends  on  the  nature  of  the  case  whether  that  rei  interveniua  can  be  proved  by 
parole. 

[112]  1  ^0  not,  however,  think  that  any  difficulty  here  arises  on  these  points.  If  this 
were  a  pure  legacy  the  presumption  might  be  against  payment  of  it  by  anticipation. 
But  I  look  on  it  as  part  of  the  history  of  this  family,  that  the  father  intended  to  give 
his  daughters  £40  each.  That  sum  was  declared  and  known  to  all  concerned  as  the 
intended  provision  for  each ;  and,  therefore,  when  we  find  a  payment  of  that  precise 
amount  made  to  one  of  his  daughters, — particularly  when  it  is  made  in  compliance  with 
demands  proceeding  on  the  footing  above  stated, — the  presumption,  I  think,  is  not 
against  but  in  favour  of  holding  the  payment  to  be  in  anticipation  of  the  provision.  It 
is  not  to  be  presumed  that  a  parent  will  pay  the  same  provision  twice.  But,  indeed, 
we  have  here  not  merely  presumption  but  proof,  having  for  its  basis  holograph  writings, 
about  the  admissibility  of  which  there  can  be  no  doubt,  and  which  clearly  shew  the 
intention  of  the  parties  on  both  sides. 

The  pursuers  then  stated  that  the  Lord  Ordinary  was  in  error  in  supposing  they  had 
abandoned  their  claim  for  legitim,  and  moved  for  a  proof  as  to  its  amount.  The  Court 
refused  the  motion,  holding  that  their  claim  for  the  legacy  was  a  bar  to  their  claiming 
legitim, 

This  interlocutor  was  pronounced : — "  Refuse  said  note,  and  adhere  to  the  inter- 
locutor complained  of,  with  additional  expenses,  and  remit,"  &c. 

Thomas  M'Labkn,  S.S.C. — Alex.  Morison,  S.S.C— Agents. 

[Re/€rred  to,  Paterson  c.  Pateison,  1897,  25  K  144.] 
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No.  37,  VIIL  Macpherson,  112.     9  Nov.  1869.     Ist  Div.— B. 

John  Halliday  and  Others. — Fraser — Scott, 
George  Kellie  M'Callum. — Sol-Gen.  Clark — Lees, 

Conditio  si  sine  lijberis  decesserit — Vesting. — A  person  conveyed  an  estate  to  his  son 
under  burden  of  payment  of  a  provision  of  £500,  to  be  equally  divided  among  the 
children  of  his  (the  granter's)  daughter,  and  payable  six  months  after  her  death,  with 
interest  from  the  date  of  her  death,  to  such  of  them  as  might  then  have  attained 
majority,  and  to  the  others  on  their  attaining  majority ;  and  declaring  that  if  the 
daughter  should  die  "  without  leaving  any  living  child,  then  the  said  provision  shall 
fall  and  belong  to  "  the  granter's  son,  "  and  his  heirs  and  assignees."  The  daughter 
had  two  children,  who  predeceased  her,  but  one  of  them  left  issue.  Held  that  the 
provision  did  not  vest  in  the  daughter's  children  during  her  life,  but  that  her  grand- 
children at  her  death  were  entitled  to  it  in  virtue  of  the  conditio  si  sine  liberis  decesserit. 

Process — Special  Case. — Observations  on  the  form  of  special  cases. 

By  a  mortis  catisa  disposition,  dated  11th  February  1825,  the  late  Hugh  Stewart,  of 
Gategill,  conveyed  to  his  son  Alexander  James  Stewart  the  lands  of  Gategill  and  others, 
under  burden,  inter  alia,  of  payment  of  an  annuity  of  £iO  to  the  granter's  daughter, 
Mrs.  M'Dowall  Stewart  or  Welsh.  "  And  farther,  with  and  under  the  burden  of  the 
payment  of  a  provision  of  £500  sterling,  to  be  equally  divided  among  the  children  of 
my  said  daughter,  forth  of  the  said  lands  and  others,  and  to  be  payable  to  them 
respectively  at  the  end  of  six  months  after  the  death  of  my  said  daughter,  or  at  least  to 
so  many  of  them  as  shall  then  have  attained 'to  the  years  of  majority,  and  to  the  others 
as  soon  afterwards  as  they  shall  attain  to  that  age,  with  the  legal  interest  of  their 
respective  shares  from  the  time  of  the  death  of  my  said  daughter,  the  interest  of  the 
shares  belonging  to  such  of  the  said  children  as  shall  not  then  have  attained  to  the  age 
of  majority  being  in  the  meantime  to  be  applied  towards  their  support  and  maintenance 
till  they  severally  attain  to  that  age ;  and,  for  this  purpose,  I  authorise  my  said  daughter 
to  appoint  a  guardian  or  guardians  to  such  of  her  children  as  shall  be  minors  at  the 
time  of  her  death,  to  receive  and  apply  the  said  interest  yearly :  Declaring  that,  if  my 
said  daughter  shall  die  without  leaving  any  living  child,  then  the  said  provision  shall 
fall  and  belong  to  the  said  Alexander  James  Stewart,  and  his  heirs  and  assignees. 

[113]  Mrs.  Welsh's  annuity,  and  the  provision  of  £500  to  her  children,  were  by 
the  deed  constituted  real  burdens  upon  the  lands,  and  they  were  duly  kept  up  in  the 
subsequent  transmissions  of  the  property. 

In  1829  Alexander  James  Stewart,  who  had  been  infeft  under  his  father's  dis- 
position, conveyed  the  estate  to  a  trustee  for  his  creditors,  who  sold  the  property  with  a 
stipulation  to  the  effect  that  the  purchaser  should  retain  from  the  price  the  sum  of 
£500,  payable  to  Mrs.  Welsh's  children;  and  in  the  event  of  her  dying  without 
leaving  any  living  child,  he  should  pay  the  same  to  George  Kellie  M*Callum,  one  of  the 
creditors  of  Alexander  James  Stewart  It  was  also  provided  that  the  interest  of  the 
£500  should  be  paid  to  Mr.  M*Callum  until  Mrs.  Welsh's  death. 

Mrs.  Welsh  died  in  January  1869.  She  had  two  children,  both  of  whom  prede- 
ceased her,  viz. — Hugh  Stewart  Welsh,  who  died  unmarried  in  1847,  and  Mrs. 
Halliday,  who  died  in  1849,  leaving  three  children,  John  Halliday,  Mrs.  Duthie,  and 
Margaret  Halliday. 

These  children  of  the  first  part,  and  Mr.  Kellie  M^Callum  of  the  second  part, 
presented  a  special  case,  submitting  the  following  "  questions  of  law  for  the  opinion 
and  judgment  of  the  Court,"  viz. : — 

"(1)  Whether,  under  the  terms  of  the  disposition  of  the  late  Hugh  Stewart,  the 
first  parties,  the  surviving  grandchildren  of  Mrs.  M'Dowall  Stewart  or  Welsh,  are 
entitled  to  the  provision  of  £500  created  by  said  disposition  ?  (2)  If  not,  whether  the 
condition  si  sine  liberis  decesserity  operates  in  favour  of  said  grandchildren,  to  the  effect 
of  enabling  them  to  take  said  provision  ?  (3)  If  neither  of  said  questions  be  answered 
in  the  affirmative,  whether  the  said  provision  can  be  held  to  have  vested  in  Mi-s. 
Stewart  or  Welsh's  children,  so  as  to  entitle  the  grandchildren  to  take  said  provision, 
as  their  successors  ?  Or  (4)  whether,  in  consequence  of  Mrs.  Stewart  or  WeMi  having 
been  survived  by  grandchildren  only,  the  said  provision  falls  to  the  second  party  ? " 
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''Parties  have  agreed  that  the  successful  party  shall  obtain  decree  for  the  sum  of 
£500,  with  interest  from  10th  January  1869." 

Argued  for  John  Halliday  and  others; — (1)  The  provision  in  favour  of  Mrs.  Welsh's 
children  must  be  held  to  have  vested  a  morte  testatoris,*  The  claimants,  Mrs. 
Halliday's  children,  are  therefore  entitled  to  the  whole  J&500,  as  in  right  of  their 
mother  and  their  uncle  Hugh  Stewart  Welsh ;  (2)  Even  if  the  provision  did  not  vest 
during  Mrs.  Welsh's  life,  the  claimants  are  entitled  to  it  in  virtue  of  the  conditio  si  sine 
liberie.  The  condition  is  not  limited  to  the  case  of  children,  but  is  equally  applicable 
in  all  cases  where  the  testator  is  in  loco  parentis.f 

Argued  for  Mr.  Kellie  M'Callum ; — By  the  express  terms  of  the  deed  the  provision 
was  made  conditional  upon  Mrs.  Welsh  "  leaving  a  living  child,"  and  the  substitution 
in  favour  of  the  testator's  son,  and  his  heirs  and  assignees,  must  receive  effect.|  The 
provision  could  not  vest  in  Mrs.  Welsh's  children  during  her  lifetime.§  They  could 
not  take  unless  they  survived  her  and  attained  majority.  They  did  not  survive  her. 
The  present  case  differs  from  that  of  Wallace,  and  others  of  the  same  class,  where  the 
children  of  residuary  legatees  under  a  general  disposition  and  8ettle-[114]-nient  of  the 
testator's  whole  property  were  held  entitled  to  take  in  virtue  of  the  conditio  si  sine 
liberis.  Here  the  dispasition  conveyed  only  a  particular  subject,  and  not  the  whole 
estate  of  the  granter.  The  provision  was  not  a  money  legacy,  but  it  was  a  burden  on 
the  property,  payable  by  the  testator's  son  to  his  daughter's  children,  but  the  terms  of 
the  deed  shewed  that  he  had  no  intention  to  make  his  son  debtor  to  his  great-grand- 
children. The  principle  of  the  conditio  si  sine  liberis  cannot  be  extended  so  far.  The 
terms  *'  living  child "  must  be  construed  in  their  ordinary  acceptation,  and  cannot  be 
interpreted  as  meaning  grandchildren.|| 

At  advising, —  , 

Lord  Prebidbnt. — The  answers  to  the  questions  raised  by  the  special  case  depend 
on  the  construction  of  a  disposition  by  Hugh  Stewart,  dated  11th  February  1852. 
That  disposition  is  of  a  testamentary  nature,  and  conveys  to  the  only  son  of  the  granter 
a  certain  heritable  estate.  The  granter  was  a  widower  with  only  two  children, — a  son, 
Alexander  James  Stewart,  and  a  daughter,  the  wife  of  a  Mr.  Welsh.  It  does  not 
appear  that  the  granter  was  possessed  of  any  estate  other  than  that  conveyed  by  the 
disposition,  and  therefore  I  think  we  must  construe  the  deed  as  a  conveyance  to  his  son 
mortis  causa  of  his  whole  estate,  under  a  real  burden  in  favour  of  his  daughter.  The 
first  provision  in  favour  of  the  daughter  is  an  annuity  of  JB40,  secured  to  her  out  of  the 
lands.  A  further  provision  is  added  in  these  terms : — "  With  and  under  the.  burden  of 
the  payment  of  a  provision  of  J&500  sterling,  to  be  equally  divided  among  the  children 
of  my  said  daughter,  forth  of  the  said  lands  and  others,  and  to  be  payable  to  them 
respectively  at  the  end  of  six  months  after  the  death  of  my  said  daughter,  or  at  least  to 
so  many  of  them  as  shall  then  have  attained  to  the  years  of  majority,  and  to  the  others 
as  soon  afterwards  as  they  shall  attain  to  that  age,  with  the  legal  interest  of  their 
respective  shares  from  the  time  of  the  death  of  my  said  daughter,  the  interest  of  the 
shares  belonging  to  such  of  the  said  children  as  shall  not  then  have  attained  to  the  age 
of  majority  being  in  the  meantime  to  be  applied  towards  their  support  and  maintenance 
till  they  severally  attain  to  that  age."  Power  is  then  given  to  Mrs.  Welsh  to  appoint 
guardians  to  receive  and  apply  the  interest  effeiring  to  children  who  may  be  in  minority 
at  her  death ;  and  then  follows  this  important  clause : — "  Declaring  that,  if  my  said 
daughter  shall  die  without  leaving  any  living  child,  then  the  said  provision  shall  fall 
and  belong  to  the  said  Alexander  James  Stewart,  and  his  heirs  and  assignees."  The 
remaining  clauses  of  the  deed  constitute  these  provisions  real  burdens  on  the  subjects 
conveyed  to  the  granter's  son.  Now,  the  daughter  who  was  to  have  an  annuity,  and 
whose  children  were  to  have  the  provision  of  £500,  died,  having  had  two  children, 

*  Hewat  V,  Grant,  Nov.  22,  1867,  ante,  vol.  vi.  p.  47 ;  Rattray's  Trustees  v, 
Rattray,  Feb.  21,  1868,  ante,  vol.  vi.  p.  476. 

t  Thomson's  Trustees  v,  Robb,  July  10,  1851,  13  D.  1326;  Wallace  t;.  Wallace, 
1807,  Diet.  Clause,  App.  No.  6. 

t  Omey  t;.  M'Larty,  1788,  Diet.  6340;  Gordon  v.  Ross,  1757,  Diet.  6343;  Young 
V.  Robertson,  1862,  4  M*Q.,  App.  314 ;  Wishart  v.  Grant,  1763,  Diet.  2310. 

§  Wright  V.  Ogilvie,  July  9,  1840,  2  D.  1357. 

IIRhind's  Trustees  v.  Leith,  Dec.  5,  1866,  ante,  vol.  v.  p.  104;  Cockburn's 
Trustees  v.  Dundas,  June  10,  1864,  ante,  vol,  ii.  p.  1185. 
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who  both  predeceased  her.  These  children  were  a  son  who  was  killed  in  1847,  who 
left  no  issue,  and  a  daughter  who  died  in  1849,  leaving  three  children,  who  are  one  set 
of  claimants  in  this  case.  They  claim  that  the  whole  fund  should  be  divided  among 
them;  and  the  other  pai'ty,  Mr.  George  Kellie  M*Callum,  claims  as  assignee  of  the 
testator's  son.  If  the  first  parties  are  not  entitled  to  thus  provision,  it  is  not  disputed 
that  it  belongs  to  Mr.  M'Callum.  The  only  question  accordingly  is,  whether  the 
Hallidays  are  entitled  to  this  sum  under  the  deed  of  Mr.  Stewart  or  otherwise. 

The  first  question  appended  to  the  special  case  raises,  as  I  understand  it,  this  point, 
whether  those  children  are  expressly  called  to  take  \mder  their  grandfather's  deed, 
whether,  being  grandchildren,  they  can  take  as  included  under  the  designation 
"children"?    This  question,  I  think,  must  be  answered  in  the  negative. 

But  there  are  two  other  grounds  on  which  the  Hallidays  claim.  First  of  all,  they 
say  the  provision  vested  in  their  parent  and  in  the  other  child  of  Mrs.  Welsh,  Hugh 
Stewart  Welsh,  during  the  lifetime  of  these  parties,  and  they  claim  it  now  as  in  right 
of  their  mother  and  uncle.  Their  other  contention  is  that,  [115]  supposing  the  fund 
not  to  have  vested  in  the  children  of  Mrs.  Welsh  during  her  life,  they  are  yet  entitled 
to  take  it  under  the  conditio  d  sine  liberis. 

I  do  not  think  the  provision  vested  in  their  mother  and  uncle  during  the  lifetime 
of  their  grandmother,  Mrs.  Welsh.  The  case  might  have  raised  a  question  of  con- 
siderable difficulty  had  it  not  been  for  the  declaration  which  I  have  quoted.  No  doubt 
the  provision  is  to  be  divided  among  her  children — to  be  payable  six  months  after  her 
death — and  to  bear  interest  from  her  death,  and  she  is  authorised  to  appoint  guardians 
to  apply  the  interest  during  the  minority  of  any  child,  but  it  is  declared  that  if  she 
should  die  "  without  leaving  any  living  child  "  the  provision  should  fall.  With  that 
declaration  before  us  it  is  impossible  to  entertain  the  notion  that  the  provision  vested 
during  her  lifetime.  The  condition  is  clearly  and  expressly  stated,  and  indisputably 
means  that  although  she  should  have  had  a  child,  if  it  do  not  survive  her  it  shall  not 
prevent  Alexander  James  Stewart  and  his  heirs  and  assignees  from  taking  the 
provision. 

The  remaining  question  raises  a  difficult  point.  But  on  that  question  I  have  an 
opinion  favourable  to  the  Hallidays'  claim.  I  see  nothing  to  prevent  the  application  of 
the  principle  si  sine  liberis  here.  It  is  said  that  this  is  not  an  ordinary  trust  settle- 
ment, but  I  cannot  see  any  rule  or  reason  for  the  non-application  of  the  principle  in  the 
case  of  such  a  deed  as  we  have  before  us.  The  conditio  si  sine  liberis  is  simply  a 
provision  that  in  a  destination  to  children,  if  the  children  die  before  succeeding,  and 
leave  issue,  such  issue  shall  be  entitled  to  take.  I  do  not  see  that  the  case  of  a  trust- 
settlement  \a  more  favourable  to  the  application  of  the  principle  than  the  case  of  such  a 
testamentary  conveyance  as  this.  If  this  had  been  a  deed  inter  vivos  it  would  have 
been  different  \  but  as  far  as  I  can  see  this  is  as  much  a  settlement  of  Hugh  Stewart's 
affairs  as  if  it  were  a  trust-disposition  and  settlement,  and  its  effect  is  to  settle  the 
estate  on  the  granter's  son,  subject  to  a  real  burden  in  favour  of  the  daughter  and  her 
children.  The  words  of  the  declaration,  "without  leaving  a  living  child,"  do  not 
exclude  the  effect  of  the  conditio.  This  is  just  one  of  the  cases  where  the  law  adjects 
it.  I  am  not  in  favour  of  extending  the  condition — too  much  inclination  has 
occasionally  been  shewn  to  do  so — but  its  application  here  does  not  involve  any 
extension,  but  is  simply  allowing  to  it  its  legitimate  effect. 

Lord  Dsas. — I  quite  agree  with  your  Lordship  that  the  provision  of  J&500  did  not 
vest  during  the  lifetime  of  Mrs.  Welsh,  and  that  the  real  question  which  we  have  to 
consider  is,  whether  the  conditio  si  sine  liberis  applies.  Now,  let  us  suppose  that  this 
was  the  case  of  an  ordinary  mortis  causa  settlement,  by  which  the  granter  conveyed  his 
property  to  trustees  for  behoof  of  his  son,  appointing  an  annuity  to  be  paid  to  his 
daughter,  and  .£500  to  go  to  her  children  in  the  terms  of  the  deed  now  before  us.  In 
such  a  case,  I  can  see  no  reason  to  doubt  that  the  conditio  si  sine  liberis  would  apply  so 
as  to  enable  the  grandchildren  to  take  the  provision.  There  would  be  no  room  there, 
any  more  than  here,  for  the  difficulty  which  has  sometimes  been  mooted  with  respect 
to  the  application  of  the  maxim  to  the  issue  of  collaterals.  The  parties  are  the  lineal 
descendants  of  the  testator,  and  the  question  therefore  just  comes  to  be,  whether,  in 
respect  of  the  difference  in  form  between  this  deed  and  a  mortis  causa  trust-disposition 
and  settlement,  the  conditio  si  sine  liberis^  which  would  be  implied  in  the  one,  is  not 
implied  in  the  other  ?  Now,  I  can  find  no  ground  for  holding  that  there  is  any  such 
distinction.     The  deed  is  undoubtedly  a  mortis  causa  deed  distributing  the  granter's 
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means  and  estate  amongst  his  family.  Without  the  intervention  of  any  trust  he 
conveys  his  whole  estate  to  his  son,  on  cojidition  that  an  annuity  of  £40  shall  be  paid 
to  his  daughter,  Mrs.  Welsh,  and  that  after  her  death  a  sum  of  £500  shall  be  equally 
divided  among  her  children,  and  paid  to  them  at  the  end  of  six  months  after  her  death, 
or  at  least  to  as  many  of  them  as  shall  then  have  attained  majority,  and  to  the  others 
as  soon  as  they  should  have  attained  that  age,  with  interest  as  therein  mentioned ;  and 
for  that  purpose  the  granter  empowers  his  daughter  to  appoint  a  ^^uardian  to  such  of 
her  children  as  might  be  minors  at  her  death.  Then  follows  the  declaration  that  if  the 
daughter  should  die  without  leaving  a  living  child,  the  £500  provision  should  fall  and 
belong  to  the  said  Alexander  James  Stewart,  his  heirs  and  assignees. 

[116]  ^ow,  I  can  see  no  substantial  difference,  so  far  as  the  present  question  is 
concerned,  between  this  deed  and  an  ordinary  trust-disposition  and  settlement  The 
Bon  is  virtually,  although  not  expressly,  constituted  trustee  for  behoof  of  his  sister's 
children,  and  he  takes  the  heritable  property  subject  to  the  real  and  preferable  burden 
created  in  their  favour.  He  could  not  transfer  the  estate  except  under  that  burden. 
No  one  could  acquire  the  estate  without  undertaking  the  same  implied  trust  which  had 
heen  laid  upon  him.  At  all  events,  the  real  burden  constituted  by  a  family  deed  of 
settlement  remained  effectual  against  all  acquirers  of  the  property ;  and  this  being  so,  I 
do  not  see  that  any  mere  variation  in  the  form  of  the  deed  is  of  any  moment.  I  do  not 
mean  to  say  that  the  debt  might  not  have  been  paid  off,  but  that  could  only  have  been 
done  by  first  procuring  the  appointment  of  a  judicial  factor  to  protect  the  interests  of 
Mrs.  Welsh's  descendants,  for  it  is  quite  plain  that  neither  the  granter's  son,  nor  any 
one  acquiring  from  him,  could  evacuate  the  provision  in  their  favour. 

The  peculiar  phraseology  of  the  declaration  is,  no  doubt,  founded  on,  viz.  that  in 
the  event  of  the  daughter  dying  without  "  leaving  any  living  child,  then  the  provision 
shall  fall  and  belong  to  the  said  Alexander  James  Stewart,  and  his  heirs  and  assignees.'' 
It  is  said  that,  as  the  daughter's  children  predeceased  her,  the  £500  legacy  accresced  to 
the  son's  assignees,  according  to  the  words  of  the  deed.  But  I  cannot  think  that  the 
testator  meant  by  saying  ''  any  living  child "  anything  different  than  if  he  just  said 
"any  child,"  in  which  case  it  could  not  have  been  held  that  he  meant  to  exclude  the 
issue  of  his  grandchildren.  He  was  under  the  same  natural  and  legal  obligation  to 
provide  for  them  as  for  his  grandchildren.  I  am  not  sure  that  one's  natural  affection 
for  his  issue  decreases  in  proportion  as  the  generations  increase.  At  all  events,  I  read 
the  word  "  child  "  in  this  deed  as  just  meaning  issue ;  and  I  am  therefore  of  opinion 
that  the  conditio  si  sine  liberis  applies,  and  concur  with  your  Lordship  in  answering  the 
second  question  appended  to  the  special  case  in  the  affirmative. 

Lord  Ardhillan. — I  concur  with  your  Lordships  in  holding  that  there  was  no 
vesting  during  the  life  of  Mrs.  Welsh,  and  that  the  first  query  contained  in  the  case 
now  submitted  to  us  should  be  answered  in  the  negative.  Upon  that  point  I  do  not 
think  it  necessary  to  add  anything  to  the  observations  which  have  fallen  from  your 
Lordship  in  the  chair.  But  the  second  question,  viz.  as  to  the  application  of  the 
omditio  si  sine  liberis,  is  not)  I  think,  unattended  with  difficulty,  although  I  am  of 
opinion  that  this  must  be  answered  in  the  affirmative.  The  provision  in  question  is 
really  contained  in  a  testamentary  writing,  for,  although  the  deed  in  point  of  form  is  a 
direct  conveyance  of  heritage  to  the  testator's  son,  it  is  a  mortis  causa  deed  of  general 
disposal,  a  disposition  of  his  whole  estate,  with  a  special  conveyance  of  this  subject 
under  the  burden  of  the  provision.  I  can  see  no  reason  for  doubting  that  the  conditio 
ii  sine  liberis  applies  in  the  case  of  a  provision  so  constituted,  where  the  parties  claim- 
ing the  benefit  of  the  condition  are  the  lineal  descendants  of  the  testator,  which  is  the 
esse  here,  although  I  know  of  no  authority  for  extending  the  application  of  the 
condition  to  the  case  of  collaterals,  and  on  that  point  also  I  agree  with  your  Lordship, 

Lord  Einlooh. — I  have  arrived,  without  any  difficulty,  at  the  same  result. 

I  consider  the  deed  now  in  question  to  be,  in  substance  and  legal  character,  a  deed 
of  family  provision  by  a  father  for  his  children,  executed  mortis  causa,  and  to  have 
properly  applied  to  it  the  principles  of  construction  appropnate  to  such  a  deed.  I  do 
not  feel  called  on  to  pronounce  on  the  principle  applicable  to  any  other  description  of 
deed. 

I  consider  the  provision  of  £500,  made  in  favour  of  Mrs.  Welsh's  children,  to  have 
not  vested  till  Mrs.  Welsh's  death,  and,  according  to  the  terms  of  the  deed,  to  have 
vested  in  the  children  who  then  survived.  I  rest  this  opinion  mainly  on  these  three 
facts — (1)  That  the  right  given  is  simply  a  share  in  a  division  which  is  not  to  be  made 
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till  that  date.  (2)  That  whilst  the  term  of  payment  is  six  months  ^fter  Mrs.  Welsh's 
death  (or  the  majority  of  those  not  then  major),  interest  is  payahle  from  the  date  of 
Mrs.  Welsh's  death.  (3)  That  the  deed  declares,  '*  that  if  my  said  daughter  shall  die 
without  leaving  any  living  child,  [117]  then  the  said  provision  shall  belong  to  the  said 
Alexander  James  Stewart,  and  his  heirs  and  assignees."  It  is  clearly,  I  think,  implied 
in  this  declaration,  that  survivance  of  their  mother,  Mrs.  Welsh,  is  a  condition  of  any 
child  taking,  which  is  just,  in  other  words,  to  say,  that  until  Mrs.  Welsh's  death  no 
right  vested. 

In  point  of  fact,  both  Mrs.  Welsh's  children  predeceased  her;  but  one  of  them, 
Mrs.  Halliday,  left  lawful  issue,  the  claimants  John  Halliday  and  his  two  sisters,  who 
survived  their  grandmother,  Mrs.  Welsh,  and  still  survive. 

I  am  of  opinion  that  these  claimants  are  entitled  to  the  provision  of  J&500,  exactly 
as  their  mother,  Mrs.  Halliday,  would  have  been  had  she  survived  Mr&  Welsh,  and 
were  now  in  the  field  as  sole  claimant  I  think  they  are  so  entitled  by  application  of 
the  equitable  principle,  generally  known  by  the  name  of  the  conditio  si  sine  litem, 
though,  looking  to  its  original  application,  that  phrase  does  not  always  accurately  express 
the  principle.  In  a  deed  like  this,  in  which  a  fatiier  makes  a  provision  for  his  direct 
descendants,  I  think  the  law  infers  (nothing  to  the  contrary  appearing)  that  the  right 
given  to  a  child  is  given  to  the  children  of  that  child,  in  the  event  of  the  child's  own 
predecease.  In  the  parental  contemplation,  the  term  *'  child  "  is  considered  to  embrace 
the  child's  children,  as  coming  into  the  child's  own  place,  and  entitled  to  obtain  exactly 
what  the  child  would  have  himself  obtained.  Or,  to  put  the  position  in  more  technical 
language,  the  children  of  the  child  who  is  institute  are  conditional  institutes,  in  the 
implication  of  the  law,  to  the  provision  which,  if  in  existence,  the  child  would  he 
entitled  to  take. 

I  am,  therefore,  of  opinion  that  the  Hallidays,  as  surviving  Mrs;  Welsh,  are  entitled 
to  take  what  their  mother,  if  surviving,  would  have  taken,  and  should  prevail  in  the 
present  competition. 

SoL'Gen. — I  understand  that,  according  to  the  opinions  which  your  Lordships  have 
delivered,  there  were  two  conditional  institutes,  Mr.  Hugh  Stewart  Welsh  and  Mrs. 
Halliday ;  and  there  may  be  a  question,  therefore,  whether  the  claimants  Halliday  are 
entitled  to  the  whole  £500,  in  virtue  of  the  conditio  si  sine  liberie,  or  only  to  one-half 
of  that  sum. 

Lord  Prbsident. — The  Court  has  intimated  the  judgment,  Mr.  Solicitor,  and  no 
question  can  now  be  raised  except  as  to  the  form  of  the  interlocutor. 

SoL-Gen. — The  decree  to  be  pronounced  by  your  Lordships  should  only  be  for  £250. 

Lord  President. — I  observe  that  the  questions  in  law  appended  to  the  special  case 
are  submitted  to  us  for  *' opinion  and  judgment";'  and  it  is  agreed  "that  the  successful 
party  shall  obtain  decree  for  the  sum  of  £500,  with  interest  from  10th  January  1869." 
That  is  not  quite  correct  in  point  of  form,  because  the  63d  section  of  the  recent  Act 
provides  that  the  case  shall  set  forth  the  question  of  law  upon  which  the  parties  desire 
to  obtain  the  opinion  of  the  Court,  or,  "  alternatively,  the  terms  in  which  the  parties 
agree  that  judgment  shall  be  pronounced  according  to  the  opinion  of  the  Court  upon 
the  question  of  law  aforesaid."  But  the  interlocutor  of  the  Court  will  embody  the 
result  of  our  opinions  in  answer  to  the  questions  which  have  been  submitted  to  us ; 
and,  in  respect  thereof,  we  can  find  and  declare  that  Mr.  Kellie  M'Callum  is  liable  to 
the  other  parties  in  payment  of  the  sum  of  £500,  and  decern. 

The  following  interlocutor  was  pronounced: — "The  Lords  having  heard  counsel  for 
the  parties  on  the  special  case,  as  amended,  are  of  opinion  that  the  first  question  ought 
to  be  answered,  and  it  is  therefore  answered,  in  the  negative ;  that  the  second  question 
ought  to  be  answered,  and  it  is  answered,  in  the  affirmative ;  that  the  third  question 
ought  to  be  answered,  and  it  is  answered,  in  the  negative ;  and  that  the  fourth  question 
ought  to  be  answered,  and  it  is  answered,  in  the  negative  :  Therefore  the  Lords  find  and 
declare  that  the  parties,  John  Halliday,  &c.,  all  mentioned  in  the  [118]  ^^  c&^  &^> 
in  respect  of  the  operation  of  the  conditio  si  sine  Uteris  decesserii,  entitled,  in  competition 
with  the  other  party,  George  Kellie  M*Callum,  to  payment  of  the  provision  of  £600  in 
the  case  mentioned,  and  decern :  Find  the  said  George  Kellie  M'Callum  liable  in 
expenses  to  the  said  other  parties,  and  remit,"  &c. 

W.  S.  Stuart,  S.S.C. — Gillespie  &  Bell,  W.S. — Agents. 
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No.  38.  VIII.  Macpherson,   118.      9   Nov.    1869.      2d  Div.— Sheriff  of 

Midlothian,  I. 

George  Dow  and  Robert  Gordon,  Petitioners  and  Respondents. — Shand — 

Macdonald, 
Key.  J.  Mitchell  Harvey,  Respondent  and  Appellant. — SoL-Gen.  Clark — 

J.  MLaren, 

Common  Property — Mutual  WcUL — By  a  feu-contract  the  feuars  were  bound  to  erect 
sufficient  division-walls  between  their  feus,  to  be  built  and  maintained  at  their 
mutual  expense,  such  walls  not  to  exceed  eight  feet  in  height  except  with  consent  of 
the  conterminous  proprietor,  and  in  no  case  to  exceed  ten  feet.  A  feuar  having, 
without  consulting  the  conterminous  proprietor,  built  a  wall  six  and  a-half  feet  in 
height,  and  finished  it  with  a  copestone,  held  not  entitled  without  such  consent  to 
raise  it  to  the  height  of  eight  feet. 

By  feu-contract,  dated  in  1866,  George  Dow  feued  from  Sir  John  Dick  Lauder  three 
building  lots,  part  of  the  estate  of  Grange,  numbered  261,  262,  and  263  of  the  feuing- 
plan  described  in  the  contract. 

In  1867  Dow  sold  to  the  appellant  Harvey  lots  Nos.  261  and  262,  and  in  1868  he 
sold  to  the  respondent  Gordon  lot  No.  263. 

By  the  feu-contract  it  was  declared  "  that  the  feuars  of  the  said  pieces  of  ground  or 
feufi  should  be  bound  and  obliged  to  enclose  the  same  with  sufficient  walls,  to  be  built 
with  stone  and  lime,  it  being  declared  that  the  division-walls  between  the  said  pieces  of 
ground  or  lots,  and  the  adjoining  lots  that  were  or  might  be  feued,  should  be  mutual, 
and  that  the  conterminous  feuars,  or  failing  the  adjoining  ground  being  feued,  the  said 
Sir  John  Dick  Lauder  and  his  foresaids,  should  give  half  of  the  ground  required  for 
said  mutual  walls,  and  that  the  conterminous  feuars  should  be  bound  to  pay  the  half 
of  the  expense  already  incurred,  or  to  be  incurred,  in  erecting  the  same,  upon  their  entry 
to  the  feus,  and  that  the  said  mutual  walls  should  be  maintained  in  a  sufficient  state  of 
repair  at  the  mutual  expense  of  the  said  conterminous  feuars,  and  that  the  whole  walls 
surrounding  each  lot,  whether  mutual  or  not,  should  not  exceed  8  feet  in  height  from 
the  finished  level  of  the  footpath,  except  by  consent  of  the  conterminous  feuars,  and  in 
no  case  to  be  more  than  10  feet  in  height." 

In  1867  Harvey  built  a  division-wall  six  and  a-half  feet  high  between  his  property 
and  No.  263,  and  finished  it  with  a  copestone,  prior  to  Gordon's  purchase. 

In  1869,  he,  being  desirous  that  this  wall  should  be  raised  to  the  height  of  eight 
feet,  commenced  operations  for  that  purpose,  whereupon  Dow  and  Gordon  applied  to 
the  Sherifi  for  interdict  Harvey  pleaded  in  defence  that  he  was  entitled  under  the 
feu-contract  to  raise  the  wall  to  eight  feet  without  the  consent  of  the  conterminous  feuar. 

The  Sheriff-substitute  (Campbell)  ordained  Harvey  to  restore  the  wall,  within  ten  days, 
to  the  state  in  which  it  was  prior  to  his  recent  operations,  and  granted  interdict  as  craved.  * 

*  "  Note. —  .  .  .  The  building  of  the  wall  in  question  was  obligatory  on  the  feuar 
under  the  provisions  of  the  original  feu-contract,  and  all  the  parties  [119]  are  con- 
fessedly bound  by  the  terms  and  conditions  of  that  deed  which  enter  into  the  respective 
titles  of  all  of  them.  Upon  a  just  construction  of  these  terms  and  conditions,  and  a 
proper  application  to  them  of  legal  principle,  depends  the  decision  of  this  case. 

"  By  that  deed  the  feuars  are  taken  bound  *  to  enclose  their  feus  with  sufficient  walls . 
to  he  built  of  stone  and  lime,  it  being  declared  that  the  division-walls  between  the 
said  lots,  and  the  adjoining  lots  that  were  or  might  be  feued  should  be  mutual,' — these 
mutual  waUs  being  to  be  built  on  the  ground  of  the  conterminous  owners  to  the  extent 
of  one-half  on  each  of  their  feus  respectively ;  and  the  feuars  building  such  walls  being 
entitled  to  repayment  of  the  half  of  the  expense  from  the  conterminous  feuars  *  upon 
their  entry  to  the  feus.' 

"  Had  the  case  stood  there,  and  had  the  feu-contract  contained  no  further  provision 
on  the  subject,  the  law  applicable  to  the  circumstances  would  have  been  luce  clarius. 
The  wall  in  question  being  a  division- wall  of  the  above  description,  and  mutual,  neither 
of  the  parties  to  whom  it  belonged  in  common  property  could  have  touched  it,  without 
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[119]  ^^  appeal,  the  Sheriff  (Davidson)  adhered. 

Mr.  Harvey  appealed  to  the  Second  Division. 

Lord  Justice-Clkrk. — I  consider  this  to  be  a  very  clear  case.  The  clause  in  the 
feu-contract  contains  an  obligation  between  the  superior  and  the  feuar,  and  also 
[120]  niutual  obligations  between  the  feuara  As  regards  the  superior,  the  feuar's  only 
obligation  is  that  the  wall  shall  be  "  sufficient '' ;  and  if  a  wall  six  and  a-half  feet  high 
is  sufficient,  as  I  think  it  undoubtedly  is,  the  superior  has,  according  to  my  reading  of 
the  stipulation,  no  right  to  insist  upon  anything  further,  and  in  particular  has  no  right 
to  insist  upon  the  wall  being  raised  to  the  height  of  eight  feet.  As  regards  the  obliga- 
tions of  the  feuars  inter  se,  each  of  them  is  to  bear  half  the  expense  of  the  wall,  the 

the  consent  of  the  other — Bell's  Principles,  4th  edition,  sections  1075  and  1078,  and 
authorities  there  referred  to,  especially  Warrens  v.  Marwick,  June  13,  1835,  Sh.  and  D. 
vol.  xiii.  p.  944. 

"As  it  is,  the  Sheriff-substitute  is  of  opinion  that  the  principle  of  the  above 
authorities  is  applicable  to  the  present  case. 

"  But  the  respondent  Harvey  maintains  that  the  petitioners'  case  is  irrelevant  and 
unfounded,  upon  grounds  which  are  plausible  and  ingenious,  though  the  Sheriff- 
substitute  does  not  think  them  sound. 

"The  defence  is  founded  upon  a  further  condition  in  the  feu-contract,  in  which, 
after  providing  that  the  mutual  walls  shall  be  maintained  in  repair  at  the  mutual  expense 
of  the  conterminous  feuars,  it  is  added,  ^  the  whole  walls  surrounding  each  lot,  whether 
mutual  or  not,  should  not  exceed  8  feet  in  height  from  the  finished  level  of  the  foot- 
path, except  by  consent  of  the  conterminous  feuars,  and  in  no  case  to  be  more  than  10 
feet  in  height.' 

"Founding  on  that  provision  the  respondent  says  that  the  petition  is  irrelevant, 
because  the  mutual  wall  was  built  originally  of  the  height  of  6 J  feet  only ;  that  it  is 
not  said  that  the  respondent  has  any  intention,  and  that  in  point  of  fact  he  has  no 
intention,  of  increasing  the  height  of  the  wall  beyond  8  feet;  and  that  under  the 
provisions  of  the  feu-contract,  he  is  entitled  to  do  so  without  the  petitioners'  consent. 
In  short,  the  respondent  contends  that  the  right  to  raise  the  wall  to  the  height  of  8  feet 
is  in  him  res  merce  faciUtatiSf  which  he  can  never  lose,  and  may  exercise  at  any  time. 

"The  Sheriff-substitute  cannot  adopt  this  view,  which  he  thinks  is  inconsistent 
with  the  idea  of  common  property,  and  with  a  sound  construction  of  the  feu-contract. 

"  The  clause  in  that  deed  founded  on  by  the  respondent  was  inserted  by  the  superior 
for  the  purpose  of  regulating  the  mutual  rights  and  interests  of  the  feuars,  and  of  limit- 
ing the  height  of  their  boundary  and  division  walls.  The  feuars  were  bound  to  build 
the  division-walls,  but  were  under  no  obligation  to  make  them  8  feet  high.  It  was  in 
the  feuar's  power  to  fix  the  height  of  the  wall  before  or  during  the  building  of  it, 
provided  such  height  did  not  exceed  8  feet ;  if  he  wished  to  build  higher  than  8  feet,  it 
was  made  a  condition  that  he  should  get  the  consent  of  the  conterminous  feuar.  So 
long  as  he  had  not  built  the  wall,  and  so  long  as  he  was  building  it,  he  had  an  option 
to  build  it  8  feet  high  without  the  consent  of  any  one ;  for  until  there  was  a  wall  built 
and  finished,  there  was  no  community  of  property  between  him  and  the  conterminous 
proprietor.  But  the  moment  the  division -wall  was  completed  it  became  *  mutual,'  t.e, 
the  common  property  of  the  builder  and  the  conterminous  feuar ;  and  as  soon  [120]  ^^ 
this  change  in  the  property  of  the  wall  was  constituted, — as  soon,  that  is,  as  the  con- 
terminous feuar  became  an  owner,  pro  indivisOj  of  the  wall, — the  builder  ceased  to  be 
the  dominus  of  the  wall ;  it  was  no  longer  his,  and  not  a  stone  of  it  could  be  touched 
without  the  consent  of  both  the  parties  in  whom  the  common  property  had  become 
vested.  The  idea  of  common  property — of  a  mutual  wall — ^upon  which  one  of  the 
common  owners  can  operate  without  or  against  the  consent  of  the  other,  is  a  contradic- 
tion in  terms.  In  any  view,  to  permit  such  a  proceeding  without  judicial  authority 
would  seem  to  be  contrary  to  all  principle. 

"The  Sheriff-substitute  does  not  know  whether  the  respondent  might  succeed  in 
establishing,  by  declaration  or  otherwise,  that  he  is  still  entitled,  under  the  feu-contract, 
without  consent  of  the  petitioners,  to  raise  the  wall  to  the  height  of  8  feet ;  but  even  if 
this  be  so,  it  is  thought  that  the  respondent  cannot,  at  his  own  hand,  and  without 
judicial  warrant,  operate  in  the  way  complained  of  on  the  wall  in  question,  without  the 
consent  and  against  the  remonstrances  of  the  conterminous  feuar,  whose  right  in  the 
wall  is  as  much  a  right  of  property  as  that  which  can  be  claimed  by  the  respondent" 
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wall  id  to  be  a  mutual  oda,  aud  it  is  not  to  exceed  eight  f eet^  without  the  conseut  of 
bo&  feuais. 

That  being  so,  the  appellant  builds  this  wall  partly  on  the  adjoining  feuar's  ground 
and  puts  a  copestone  upon  it.  I  am  of  opinion  that,  as  soon  as  that  was  done  and  the 
wall  thereby  finished,  it  became  a  mutual  wall,  and  from  that  moment  one  of  the  pro 
indiviso  proprietors  could  not  operate  upon  it  without  the  consent  of  the  other.  It  is 
therefore  unnecessary  to  inquire  what  would  happen,  if,  while  the  wall  was  being  built 
the  two  feuars  could  not  agree  upon  its  height-— in  other  words,  whether,  under  the 
terms  of  this  feu-contract,  one  of  them  would  insist  on  its  being  carried  to  the  height  of 
eight  feet  against  the  wishes  of  the  other. 

Lord  Cowan  intimated  his  concurrence,  stating  that  he  adopted  the  whole  reasoning 
in  the  Sheriff-substitute's  note. 

Lord  Bbnholmb. — I  confess  that  the  argument  for  the  respondent  appears  to  me  to 
be  put  on  too  narrow  a  foundation — resting  on  the  circumstance  that  the  coping  was 
placed  on  the  wall. 

My  view  is  that  the  superior  imposed  an  obligation  on  the  feuars  to  build  a  sufficient 
wall  It  appears  to  me  that  also  may  be  considered  the  measure  of  the  feuars'  obliga- 
tions to  one  another  if  they  cannot  agree  to  have  a  higher  wall.  But  I  see  nothing 
which  makes  it  necessary,  as  between  the  conterminous  feuars,  that  the  wall  shall  be 
eight  feet  if  they  differ  about  it  I  do  not  think  that  because  there  is  a  limitation  of 
the  height  there  is  a  corresponding  obligation  up  to  that  height.  I  think  one  feuar 
might  raise  the  wall  to  eight  feet  if  the  i)ther  did  not  object.  The  non-objecting  party 
might  be  held  to  consent,  but  if  he  did  object  that  objection  might  be  good.  It  is  a 
complete  satisfaction  of  the  words  of  the  clause  that  any  feuar  might  have  built  to  the 
height  of  eight  feet  if  not  objected  to,  but  that  beyond  that  he  required  to  have  the 
express  consent  of  the  other  party.  Now,  if  that  be  the  proper  reading  of  the  clause, 
it  strengthens  the  objection  to  the  party  raising  the  wall  higher  after  he  has  iiniBhed 
the  wall  and  surmounted  it  with  a  coping. 

Lord  Nbavbs. — I  am  of  the  same  opinion  as  to  the  result,  but  am  not  prepared  to 
accede  to  what  has  just  been  said.  If  Lord  Benholme  is  right  this  appellant  was  never 
entitled  to  build  beyond  the  six  and  a-half  feet.  But  that  is  not  the  ground  of  the 
Sheriff-substitute's  decision.  He  thinks  that  the  wall  might  at  first  have  been  built  to 
eight  feet  without  any  consent,  but  that  it  was  [121]  dealt  with  at  the  lower  height  as 
a  finished  work,  and  so  became  common  property.  I  think  that  ground  is  sufficient, 
and  that  this  appellant  ought  not  now  to  be  allowed  to  begin  as  of  new,  and  alter  the 
height  of  the  wall. 

Teds  Coitrt  pronounced  this  interlocutor :  —  "  Dismiss  the  appeal,  and  affirm  the 
judgment  appealed  against." 

Millar,  Allardigb,  &  Robson,  W.S. — William  Saunders,  S.S.C. — Agents. 

[Commented  upon,  Cochran's  Trs.  v,  Caledonian  Railway  Co.  1898,  25  R.  572.] 


No.  3&.  Vm.  Macpherson,  121.     9  Nov.  1869.     2d  Div.— Lord  Barcaple,  I. 

The  Presbytery  of  Selkirk,  Pursuers. — B.-F.  Gordon — Balfour. 
The  Duke  of  Buccleuch,  Defender. — Millar — «/".  Marshall. 

Ckttreh — Glebe — Designation — Prescription — Possession, — In  an  action  brought  by  the 
minister  of  a  parish  for  declarator  that  a  portion  of  a  farm  was  a  parochial  glebe  it 
was  proved — 1,  that  the  land  in  question  had,  in  1641,  been  designed  as  a  glebe, 
though  the  decree  of  designation  had  been  lost ;  2,  that  the  minister  had  remained  in 
actual  possession  of  the  glebe  till  1723  ;  3,  that  subsequently,  in  consequence  of  the 
removal  of  the  manse  to  a  distance,  the  minister  had  received  an  annual  money  pay- 
ment from  the  proprietor  of  the  farm  and  his  tenants  for  possession  of  the  glebe ;  4, 
that  in  1764  the  proprietor  sold  and  conveyed  the  whole  farm,  including  the  glebe, 
to  the  predecessor  of  the  present  proprietor,  with  this  exception  from  a  clause  of 
absolute  warrandice,  that  £8,  6s.  8d.  was  payable  to  the  minister  for  the  glebe ;  5, 
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that  for  upwards  of  forty  years  prior  to  the  date  of  the  action  the  whole  farm  had 
been  possessed  by  the  tenants  of  the  proprietor ;  6,  that  during  that  period  the  succes- 
sive  ministers  had  on  various  occasions  stipulated  for  and  obtained  from  the  pro- 
prietor of  the  farm  and  his  tenants  an  increase  in  the  money  payment  for  the  glebe. 
Held  (1)  that  the  constitution  and  subsistence  of  the  minister's  right  to  the  glebe  had 
been  proved,  and  that  it  was  not  necessary  for  him  to  produce  a  title,  or  to  bring  a 
proving  of  the  tenor ;  (2)  that  the  minister's  possession  excluded  prescriptive  posses- 
sion by  the  proprietor  of  the  farm. 

The  Presbytery  of  Selkirk  raised  this  action  against  the  heritors  of  the  parish  of 
Yarrow  for  declarator  that  a  portion  of  the  lands  of  Kirkstead,  bounded  by  St.  Mary's 
Loch  on  the  south,  the  Gaitcleuch  on  the  west,  the  Kirkcleuch  on  the  east,  "and  by  a 
line  running  along  the  top  or  forming  the  watershed  of  the  hill  on  the  north,"  and  being 
of  the  "extent  and  quantity  of  sixteen  soumes,  or  of  sufficient  extent,  quantity  and 
quality,  to  keep,  maintain,  feed,  and  pasture  eight  score  or  160  sheep  annually,"  forms 
the  parochial  glebe  of  the  parish  of  Yarrow,  and  had  been  legally  designed  in  1641. 
There  was  also  a  conclusion  for  a  grass  glebe,  which,  however,  was  not  insisted  in  after 
the  production  of  a  decree  of  the  Court  of  Session  in  1728  after  mentioned.  The  Duke 
of  Buccleuch,  the  proprietor  of  Kirkstead,  alone  defended  the  action,  and  denied  that 
any  specific  portion  of  Kirkstead  had  ever  been  legally  designed  as  a  parochial  glebe. 
Kirkstead  lay  at  the  distance  of  some  miles  from  the  present  manse. 

An  extensive  proof  was  led.  The  records  of  the  proceedings  of  the  Presbytery  in 
the  earlier  part  of  the  seventeenth  century  were  now  lost.  In  a  decree  of  valuation  of 
the  teinds  of  Kirkstead,  dated  1636,  at  the  instance  of  Murray  of  Philiphaugh,  the  then 
proprietor  deponed, — "The  saids  lands  of  Kirkstead  to  be  fourscore  sixteen  soumes, 
whereof  the  minister  possest  sixteen  soumes,  swa  that  being  ane  barren  his  lands  would 
hold  no  more  milk  goods  then  the  minister's  sixteen  soumes,"  (^c. 

The  next  evidence  in  point  of  date  was  an  extract  from  the  records  of  the  Presbytery, 
dated  5th  March  1723,  on  which  day  the  minister  of  Yarrow  "represented  to  the 
Presbytery  that  having  for  his  glebe  only  sixteen  soumes  grass,  distant  from  kirk  and 
manse  about  five  miles,  he  still  wanted  four  soumes  of  what  the  law  provides." 

[122]  After  some  procedure  there  was  a  meeting  of  the  Presbytery  at  the  kirk  of 
Yarrow  on  30th  July  1723,  to  which  the  heritors  were  summoned*  There  attended, 
inter  alios,  Walter  Laing,  factor  for  the  Duchess  of  Buccleuch,  who  "produced  ane 
original  designation  of  a  glebe  for  Mr.  William  Eliot,  then  minister  of  St.  Mary's  Kirk  of 
the  Lochs,  now  Yara,  dated  at  St.  Mary's  Kirk  of  the  Louchs  7  Oct.  1641.  A  true 
copy  whereof  was  taken  and  ordered  to  be  kept,  inter  retenta,  bearing  that  the  said  lands 
of  Kirkstead,  now  belonging  to  the  Earl  of  Traquair,  .  .  .  were  then  found  to  be  kirk 
lands  of  old  pertaining  to  the  vicars  and  curats  of  the  said  kirk,  and  that  Mr.  Andrew 
Duncanson,  then  minister  of  the  gospel  at  Maxton,  did  therefore,  by  virtue  of  a  special 
commission  from  the  Presbytery  for  that  effect,  design  out  of  the  said  lands  sixteen 
soumes  grass,  in  lieu  of  a  glebe  for  the  said  Mr.  William  Eliot  and  his  successors, 
ministers  of  the  said  St.  Mary  Kirk,  now  Yara,  in  all  time  coming,  as  the  said  designa- 
tion in  itself  more  fully  bears."  The  Presbytery  designed  four  soums  in  the  Kirkst-ead 
for  the  minister's  grass,  but  in  a  suspension  in  1728  the  Court  of  Session  pronounced  a 
decree  finding  that  the  minister  of  Yarrow  was  not  entitled  to  "  have  four  soumes  of 
grass  for  his  horss  and  kyne  in  the  pr'ent  case,  where  there  appeared  no  kirk  lands  in 
the  parish."  In  1764  the  lands  of  Kirkstead  were  purchased  by  the  Duke  of  Buccleuch 
from  the  Earl  of  Traquair.  In  the  correspondence  and  inquiries  preceding  the  sale,  the 
minister's  right  to  a  glebe  in  Kirkstead  was  recognised.  In  a  report  made  to  the  Duke's 
agent  regarding  the  lands  in  1763,  it  is  said, — "  Yarrow  glebe — I  lookt  at  the  minister 
of  Yarrow's  gleib,  which  lys  near  the  midle  of  Kirkstead  groimd.  It  seems  to  be 
naturally  marched  by  the  Loch  of  the  Lows  at  the  foot,  and  by  two  cleughs  on  each 
side,  and  runs  up  to  the  top  of  the  hill,  where  it  ends." 

In  answers  by  the  Earl  of  Traquair  to  questions  from  the  Duke's  agent,  it  was  said — 
"  The  extent  of  the  minister  of  Yarrow's  glebe  upon  Kirkstead  cannot  well  be  fixed  or 
ascertained.  There  being  no  arable  ground  upon  it  fit  for  the  purpose  seems  to  be  the 
reason  why  it  has  been  formerly  settled  for  soums  grass,  and  that  converted  into  money, 
and  fixed  to  £100  Scots."  In  the  disposition  there  was  this  exception  from  the  clause 
of  absolute  warrandice : — "  And  further,  in  regard  no  stipend  is  payable  out  of  the  lands 
before  disponed,  or  teinds  thereof,  .  .  .  excepting  £8,  6s.  8d.  stg.  to  the  minister  of 
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Yarrow  for  his  glebe,  and  four  shillings  and  sixpence  six-twelfths  of  a  penny  stg.  for 
grass  scums,"  &c. 

It  appeared  that  at  one  time  the  minister's  sheep  had  grazed  on  the  lands  of  Kirk- 
stead  promiscuously  with  those  of  the  tenant  of  the  farm,  but  for  many  years  he  had 
received  a  money  rent  instead.  The  rent  paid  by  the  Duke  of  Buccleuch  or  his  tenant 
to  the  minister  had  increased  from  time  to  time — from  £8,  6s.  8d.  to  £4t2,  the  rent  at 
the  date  of  the  action. 

The  pursuers  pleaded  ; — (3)  The  pursuer,  the  said  Rev.  James  Russell,  and  his  pre- 
deeessors,  the  successive  ministers  of  the  said  parish,  having,  by  themselves  and  their 
tenants,  possessed  the  said  lands  as  the  proper  glebe  of  the  said  parish  since  the  date  of 
the  said  designation,  or  at  least  for  time  immemorial,  the  pursuers  are  entitled  to  have 
decree  as  concluded  for.  (4)  In  respect  of  the  decennalis  et  trienncUis  possessio  of  the 
said  lands  had  by  the  pursuer,  the  Rev.  James  Russell,  and  his  said  predecessors, 
ministers  of  the  said  parish,  decree  should  be  pronounced  in  terms  of  the  first  set  of 
conclusions  of  the  sunmions.  (5)  The  defender,  the  Duke  of  Buccleuch,  is  barred  from 
dispatiag  the  title  of  the  minister  of  the  said  parish  to  the  said  lands  as  the  proper 
parochial  glebe  thereof,  in  respect  the  said  defender  and  his  predecessors  and  authors, 
proprietors  of  the  lands  of  Kirkstead,  have  held  the  said  lands  as  the  tenants  of  the 
sQceessive  ministers,  and  paid  rent  to  them  therefor  as  aforesaid. 

[123]  T^®  defender  pleaded; — (2)  No  designation  of  any  portion  of  said  lands 
having  been  legally  or  effectually  made,  either  as  a  parochial  glebe  or  as  minister's  grass, 
the  defender  should  be  assoilzied  from  the  whole  conclusions  of  the  summons.  (3)  In 
any  view,  no  designation  of  any  specific  portion  of  Kirkstead  as  a  parochial  glebe  having 
heen  made,  and  no  exclusive  possession  of  any  portion  of  said  lands  as  the  glebe  of  the 
pariah  having  ever  been  had  by  the  minister  of  Yarrow  or  his  predecessors,  the  present 
minister  is  not  entitled  to  more  than  the  privilege  of  pasturing  160  sheep  on  Kirkstead, 
or  the  value  of  such  grazing,  and  the  defender  should  be  assoilzied  from  the  first  set  of 
conclusions  of  the  summons.  (6)  Even  assuming  that  a  proper  parochial  glebe  and 
minister's  grass  were  designed  by  the  Presbytery  of  the  dates  alleged  in  the  condescend- 
ence, the  decrees  cannot  now  be  enforced  or  given  effect  to,  and  the  action  is  excluded 
hy  the  operation  both  of  the  positive  and  of  the  negative  prescription,  in  respect — 1st, 
That  the  whole  lands  alleged  to  have  been  so  designed  have  ever  since  the  dates  of  said 
alleged  decrees,  or  at  least  for  upwards  of  forty  years  before  the  date  of  this  action,  been 
possessed  exclusively  and  without  interruption  by  the  defender  and  his  predecessors, 
as  proprietors  thereof  under  their  titles  to  Kirkstead ;  and  2d,  That  neither  of  said 
alleged  decrees  has  been  acted  upon  at  any  time,  or  at  least  for  upwards  of  forty  years 
before  the  date  of  this  action. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  pursuers  do  not 
now  Insist  in  the  conclusions  of  the  action  in  regard  to  the  grass  glebe,  or  minister's  grass, 
in  respect  that  it  was  decided  by  decreet  of  this  Court  in  1728,  of  which  an  extract 
has  been  produced.  No.  40  of  process,  pronounced  in  a  process  to  which  the  then  minister 
of  Yarrow  was  a  party,  that  the  minister  of  Yarrow  *  could  not  have  four  soumes  of  grass 
for  his  horss  and  kyne  in  the  pr'nt  case,  where  there  appeared  no  kirk  lands  in  the 
pariah ' ;  but  that  in  lieu  thereof  the  minister  must  have  twenty  pounds  Scots  yearly 
from  the  heritors  proportionally,  which  sum  has  since  been  received  by  the  minister  of 
the  pansh :  Finds  that  it  is  not  proved  that  there  ever  was  a  legal  and  effectual  design a- 
tion  of  ground  as  the  parochial  glebe  of  the  parish  of  Yarrow :  Sustains  the  second  plea 
in  law  stated  for  the  defender,  the  Duke  of  Buccleuch,  and  assoilzies  him  from  the 
whole  conclusions  of  the  libel,  and  decerns:  Finds  the  pursuers  liable  in  expenses; 
allows  an  account  thereof  to  be  given  in,  and,  when  lodged,  remits  the  same  to  the 
Auditor  to  tax  and  report."* 

*  "  Note. — In  consequence  of  the  recent  discovery  and  production  of  the  decree  of 
1728  the  pursuers  do  not  now  insist  in  the  conclusions  as  to  the  grass  glebe.  The 
qnestion  is  therefore  confined  to  that  part  of  the  case  which  relates  to  the  alleged  designa- 
tion of  a  proper  parochial  glebe  out  of  the  lands  of  Kirkstead. 

"  It  does  not  seem  to  be  material  in  the  present  case  whether  these  were  church 
lands  or  not.  No  certain  information  on  that  point  has  been  recovered,  and  it  is  not 
thought  that  the  name  of  the  lands  can  be  taken  as  conclusive.  The  judgment  of  the 
Court  in  1728,  as  to  the  demand  for  a  grass  glebe,  proceeded  on  the  ground  that  there 
appeared  to  be  no  church  lands  in  the  parish* 
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[124]  The  pursuers  reclaimed.     At  advising, — 

Lord  Justice-Clerk. — This  case  raises  three  questions  for  decision. 


"  If  the  minister  of  Yarrow  had  been  in  the  ordinary  possession  of  a  definite  piece 
of  ground  as  a  glebe,  the  want  of  the  decree  of  designation,  or  of  evidence  of  its  once 
having  existed,  would  have  been  of  no  importance.  In  the  present  case,  however,  the 
possession  has  been  of  a  peculiar  and  ambiguous  kind,  and  it  does  not  seem  ever  to 
have  had  relation  to  a  subject  with  defined  boundaries.  It  rather  appears  that  at  times 
the  minister  has  pastured  sixteen  soumes  or  eight  score  of  sheep  on  the  lands  of  Kirk- 
stead,  though  that  does  not  appear  to  have  been  the  way  in  which  he  has  commonly 
possessed,  and  more  generally  he  has  received  rent  as  for  the  pasturage  by  the  tenant 
of  that  number  of  sheep.  It  is  [124]  possible  that  this  may  have  been  adopted  as  a 
convenient  mode  of  exercising  the  minister's  right  of  property  over  a  portion  of  the  farm 
which  had  been  specifically  designated  as  a  glebe ;  but  it  is  a  mode  of  possession  quite 
as  consistent  with  a  right  of  pasturage  over  the  farm  generally,  and  not  of  property  in 
a  portion  of  it  which  had  been  designated  as  a  glebe.  Such  being  the  case,  the  Lord 
Ordinary  thinks  it  lies  upon  the  pursuers  to  show  that  there  was  a  designation,  and  to 
what  specific  subject  it  applied. 

"  The  only  evidence  directly  tending  to  instruct  the  alleged  designation  is  in  the 
Presbytery  records.  It  there  appears  (pursuer's  print,  p.  10)  that  at  a  meeting  of 
Presbytery  in  1723,  held  for  the  designation  of  a  grass  glebe  to  the  minister  of  Yarrow, 
Mr.  Walter  Laing,  factor  for  the  Duchess  of  Buccleuch,  '  produced  ane  original  designa- 
tion of  a  glebe  for  Mr.  William  Elliot,  then  minister  of  St.  Mary's  Kirk  of  the  Lochs, 
now  Yarrow,  dated  at  St  Mary's  Kirk  of  the  Lochs,  7th  October  1641.'  There  are  no 
records  of  the  Presbytery  extant  between  1619  and  1690.  The  minute  bears  that  a 
copy  of  this  document  was  taken,  and  ordered  to  be  kept  inter  retentay  bearing  that  the 
lands  of  Kirkstead  were  then  found  to  be  kirk  lands  of  old  pertaining  to  the  vicars  and 
curates  of  the  said  kirk,  and  that  the  minister  of  Maxton  did,  '  by  virtue  of  a  special 
commission  from  the  Presbytery  for  that  effect,  design  out  of  the  said  lands  sixteen 
soums  grass  in  lieu  of  a  glebe.'  In  the  absence  of  all  further  evidence  on  the  subject, 
and  looking  to  the  state  of  possession  which  has  all  along  subsisted,  the  Lord  Ordinary 
does  not  think  that  this  is  such  proof  of  a  legal  designation  as  it  is  incumbent  on  the 
pursuers  to  produce  when  they  seek  to  invert  that  state  of  possession. 

*'  Inferential  but  strong  evidence  to  support  the  allegation  that  there  was  a  designa- 
tion of  some  kind  arises  from  the  fact  that  a  portion  of  the  farm  of  Kirkstead  has  been 
known  as  '  the  glebe,'  or  '  the  minister's  glebe.'  But  it  does  not  appear  that  there  has 
been  any  distinct  understanding  as  to  the  boundaries  of  what  has  oeen  known  by  this 
name.  The  name  seems  to  attach  more  particularly  to  the  ground  extending  upwards 
from  St  Mary's  Loch,  between  the  Gaitcleuch  and  Kirkcleuch  bums, — or,  at  the  lower 
portion  of  the  ground,  between  the  Gaitcleuch  and  the  Kirkslack.  But  it  also  appears 
to  extend  to  the  watershed  on  the  top  of  the  hill,  and  it  would  rather  seem  to  include 
in  the  upper  part  more  than  the  breadth  of  ground  between  the  two  burns,  which  rise 
about  halfway  up  the  hill.  Some  of  the  witnesses  speak  as  if  it  only  included  the 
ground  bounded  on  each  side  by  the  cleuchs.  But  it  is  clear  that  without  taking  in  an 
extensive  track  of  hitherto  undefined  ground,  there  would  not  be  pasturage  for  eight 
score  of  sheep.  However  it  may  have  happened  that  the  minister's  right  was  understood 
to  be  specially  connected  with  the  ground  between  the  two  burns,  the  evidence  upon 
that  matter  is  not  such  as  to  show  the  existence  of  a  subject  with  defined  boundaries, 
designated  and  possessed  as  the  glebe. 

*^  In  the  absence  of  the  alleged  decree  of  designation  itself,  and  of  information  in 
regard  to  its  terms,  and  also  of  possession  of  any  subject  with  definite  and  recognised 
boundaries,  it  would  appear  that  any  claim  which  the  minister  may  have  in  regard  to  a 
glebe  must  be  of  a  different  kind  from  that  which  is  made  in  this  action.  If  he  could 
produce  the  alleged  decree,  or  evidence  of  its  contents,  he  would  be  in  a  position  to 
demand  actual  possession  of  the  ground  designated,  subject  to  any  plea  of  prescription 
arising  to  the  defender  from  the  past  state  of  possession.  Or  if,  without  any  evidence 
as  to  the  decree  of  designation,  he  had  actually  possessed  the  ground  by  definite  and 
known  marches,  he  would  have  been  in  a  position  to  defend  that  possession.  But  in 
the  actual  state  of  matters,  in  which  neither  he  nor  the  heritors  can  show  an  existing 
designation,  the  Lord  Ordinary  is  of  opinion  that  his  claim  must  be  to  have  a  glebe 
designed  out  of  the  lands  of  Kirkstead  or  elsewhere.     It  is  unnecessary  to  consider 
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[125]  ^*  Whether  it  has  been  proved  that  there  has  been  a  legal  designation  of  a 
glebe  to  the  minister  of  Yarrow : 

2.  Whether,  if  such  a  designation  has  been  proved  to  have  been  made,  the  benefit 
of  it  has  been  lost  by  the  operation  of  prescription : 

3.  If  these  two  questions  are  resolved  in  favour  of  the  minister,  what  is  the  specific 
subject  so  designed  ? 

The  Lord  Ordinary  has  answered  the  first  of  these  questions  in  the  negative,  and 
has  found  that  it  has  not  been  proved  that  there  ever  was  a  legal  and  effectual  designa- 
tion of  ground  as  the  parochial  glebe  for  the  parish  of  Yarrow.  I  am  unable  to  concur 
in  that  conclusion. 

The  original  designation  which  is  said  to  have  been  made  in  1641  has  not  been 
produced.  It  seems  that  none  of  the  Presbytery  records  are  extant  prior  to  1690.  But 
the  pursuers  rely  on  certain  minutes  of  the  Presbytery  of  Selkirk  in  1723,  which  state 
that  an  original  designation  of  a  glebe  for  the  parish  of  Yarrow,  dated  7th  of  October 
1641,  was  produced  to  the  Presbytery,  and  that  a  copy  of  it  was  directed  to  be  taken 
and  kept  inter  retenta.  This  copy  also  seems  to  have  perished  in  a  fire  about  1760. 
They  also  found  on  the  terms  of  a  decree  pronounced  in  certain  suspensions  of  the 
proceedings  of  the  Presbytery  brought  in  this  Court  a  few  years  afterwards  by  several 
of  the  heritors  of  the  parish,  in  which  all  the  parties  refer  to  and  plead  on  this  designa- 
tion as  at  that  time  valid  and  effectual.  They  found  also  on  parole  evidence  proving  a 
long  traditional  repute  that  the  ground  claimed  was  known  as  the  glebe  of  the  parish 
of  Yarrow. 

It  is  certainly  not  fatal  to  the  claim  of  the  pursuers  that  the  designation  has  not 
been  produced,  and  the  Lord  Ordinary  does  not  seem  to  doubt  that  collateral  evidence 
is  competent  to  establish  the  point  in  question.  The  right  acquired  by  the  incumbent, 
or  rather  by  the  benefice,  from  the  designation  of  a  glebe  is  of  an  exceptional  kind. 
There  is  no  disposition  and  no  sasine  required,  or  indeed  competent  in  such  rights. 
There  is  neither  superior  nor  feu-duty,  no  form  is  required  to  transmit  these  rights,  and 
there  is  no  public  register  appointed  where  they  may  be  published  and  preserved.  Lord 
Stair  says  (ii.  8,  29) : — "  Ministers  being  thus  entered  have  right  to  their  benefices  or 
stipends  during  their  incumbency,  which  they  need  not  instruct  by  writ,  but  it  is 
sufficient  to  prove  by  witnesses  that  the  minister  or  his  predecessors  have  been  in 
possession  of  that  which  is  controverted  as  a  part  of  the  benefice  or  stipend  of  the 
kirk,  and  that  it  is  commonly  holden  and  reputed  to  be  a  part  thereof ;  for  there  being 
no  competent  way  to  preserve  the  rights  and  evidents  of  the  kirk  amongst  successors  in 
office  as  there  are  of  other  rights  amongst  other  successors,  the  canon  law  attributeth 
much  more  to  possession  than  the  civil ;  for  thereby  possessor  decenncUis  et  trienncUis  non 
tenetur  docere  de  tittdo"  It  seems,  therefore,  never  to  have  been  held  that  to  maintain 
sach  a  right  production  of  the  original  designa-[126]~^^o^  ^  essential ;  but  its  original 
existence  may  be  presumed  or  inferred  from  facts  and  circumstances,  especially  when 
the  minister  has  been  for  a  long  period  in  the  substantial  enjoyment  of  the  right. 

In  the  present  case  it  is  not  denied  by  the  defenders  that  it  is  sufficiently  established 
that  a  proceeding  professing  to  be  a  designation  took  place  in  1641  ;  but  it  is  suggested 
that,  looking  to  the  subsequent  possession,  it  is  quite  consistent  with  the  evidence 

here  whether,  in  the  circumstances,  the  heritors  might  have  any  defence  against  such 
a  claim,  [125]  but  the  Lord  Ordinary  thinks  there  can  be  no  doubt  as  to  its  competency 
—Minister  of  Falkland  v.  Johnston,  M.  5156 ;  Lawrie  v.  Halket,  M.  Glebe,  Ap.  4. 

"The  Lord  Ordinary  has  not  thought  it  necessary  to  pronounce  a  decision  on  the 
defender's  plea  of  prescription.  As  the  debate  was  on  a  proof,  he  was  precluded  by  the 
leoent  statutory  regulation  on  that  subject  from  hearing  a  reply  to  the  argument  of  the 
defender's  counsel  in  support  of  the  plea.  There  can  be  no  doubt  that  prescription  may 
support  the  title  of  an  heritor  to  land  which  has  been  formerly  designed  as  a  glebe — 
Minister  of  Stoneykirk  v.  Maxwell,  M.  10,819 ;  Lister  v.  Smith,  Hume,  475 ;  Scott  v, 
Hamsay,  5  S.  340.  The  difficulty  in  the  present  case  arises  from  the  ambiguous  nature 
of  the  possession.  The  Lord  Ordinary  is  inclined  to  think  that,  if  it  should  be  held 
to  he  sufficiently  proved  that  there  was  a  legal  and  effectual  designation  of  a  definite 
portion  of  ground  as  the  glebe,  it  would  follow  that  the  possession  which  the  minister 
has  all  along  enjoyed  was  possession  by  himself  or  his  tenants  of  that  ground  as  held  by 
him  in  property  as  the  parochial  glebe.  But  in  the  view  which  he  takes  of  the  evidence, 
he  does  not  think  tliat  construction  can  be  put  on  the  possession.'' 
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[124]  '^^^  pursuers  reclaimed.     At  advising, — 

Lord  Justice-Clerk. — ^This  case  raises  three  questions  for  decision. 


'*If  the  minister  of  Yarrow  had  been  in  the  ordinary  possession  of  a  definite  piece 
of  ground  as  a  glebe,  the  want  of  the  decree  of  designation,  or  of  evidence  of  its  once 
having  existed,  would  have  been  of  no  importance.  In  the  present  case,  however,  the 
possession  has  been  of  a  peculiar  and  ambiguous  kind,  and  it  does  not  seem  ever  to 
have  had  relation  to  a  subject  with  defined  boundaries.  It  rather  appears  that  at  times 
the  minister  has  pastured  sixteen  soumes  or  eight  score  of  sheep  on  the  lands  of  Eark- 
stead,  though  that  does  not  appear  to  have  been  the  way  in  which  he  has  commonly 
possessed,  and  more  generally  he  has  received  rent  as  for  the  pasturage  by  the  tenant 
of  that  number  of  sheep.  It  is  [124]  possible  that  this  may  have  been  adopted  as  a 
convenient  mode  of  exercising  the  minister's  right  of  property  over  a  portion  of  the  facm 
which  had  been  specifically  designated  as  a  glebe ;  but  it  is  a  mode  of  possession  quite 
as  consistent  with  a  right  of  pasturage  over  the  farm  generally,  and  not  of  property  in 
a  portion  of  it  which  had  been  designated  as  a  glebe.  Such  being  the  case,  the  Lord 
Ordinary  thinks  it  lies  upon  the  pursuers  to  show  that  there  was  a  designation,  and  to 
what  specific  subject  it  applied. 

"  The  only  evidence  directly  tending  to  instruct  the  alleged  designation  is  in  the 
Presbytery  records.  It  there  appears  (pursuer's  print,  p.  10)  that  at  a  meeting  of 
Presbytery  in  1723,  held  for  the  designation  of  a  grass  glebe  to  the  minister  of  Yarrow, 
Mr.  Walter  Laing,  factor  for  the  Duchess  of  Buccleuch,  *  produced  ane  original  designa- 
tion of  a  glebe  for  Mr.  William  Elliot,  then  minister  of  St  Mary's  Kirk  of  the  Lochs, 
now  Yarrow,  dated  at  St.  Mary's  Kirk  of  the  Lochs,  7th  October  1641.'  There  are  no 
records  of  the  Presbytery  extant  between  1619  and  1690.  The  minute  bears  that  a 
copy  of  this  document  was  taken,  and  ordered  to  be  kept  inter  retenta,  bearing  that  the 
lands  of  Kirkstead  were  then  found  to  be  kirk  lands  of  old  pertaining  to  the  vicars  and 
curates  of  the  said  kirk,  and  that  the  minister  of  Maxton  did,  '  by  virtue  of  a  special 
commission  from  the  Presbytery  for  that  effect,  design  out  of  the  said  lands  sixteen 
soums  grass  in  lieu  of  a  glebe.'  In  the  absence  of  all  further  evidence  on  the  sabject, 
and  looking  to  the  state  of  possession  which  has  all  along  subsisted,  the  Lord  Ordinary 
does  not  think  that  this  is  such  proof  of  a  legal  designation  as  it  is  incumbent  on  the 
pursuers  to  produce  when  they  seek  to  invert  that  state  of  possession. 

'^  Inferential  but  strong  evidence  to  support  the  allegation  that  there  was  a  designa- 
tion of  some  kind  arises  from  the  fact  that  a  portion  of  the  farm  of  Kirkstead  has  been 
known  as  '  the  glebe,'  or  '  the  minister's  glebe.'  But  it  does  not  appear  that  there  has 
been  any  distinct  understanding  as  to  the  boundaries  of  what  has  Deen  known  by  this 
name.  The  name  seems  to  attach  more  particularly  to  the  ground  extending  upwards 
from  St.  Mary's  Loch,  between  the  Gaitcleuch  and  Kirkcleuch  bums, — or,  at  the  lower 
portion  of  the  ground,  between  the  Gaitcleuch  and  the  Kirkslack.  But  it  also  appears 
to  extend  to  the  watershed  on  the  top  of  the  hill,  and  it  would  rather  seem  to  include 
in  the  upper  part  more  than  the  breadth  of  ground  between  the  two  burns,  which  rise 
about  halfway  up  the  hill.  Some  of  the  witnesses  speak  as  if  it  only  included  the 
ground  bounded  on  each  side  by  the  cleuchs.  But  it  is  clear  that  without  taking  in  an 
extensive  track  of  hitherto  undefined  ground,  there  would  not  be  pasturage  for  eight 
score  of  sheep.  However  it  may  have  happened  that  the  minister's  right  was  understood 
to  be  specially  connected  with  the  groimd  between  the  two  burns,  the  evidence  upon 
that  matter  is  not  such  as  to  show  the  existence  of  a  subject  with  defined  boundaries, 
designated  and  possessed  as  the  glebe. 

'*  In  the  absence  of  the  alleged  decree  of  designation  itself,  and  of  information  in 
regard  to  its  terms,  and  also  of  possession  of  any  subject  with  definite  and  recognised 
boundaries,  it  would  appear  that  any  claim  which  the  minister  may  have  in  regard  to  a 
glebe  must  be  of  a  different  kind  from  that  which  is  made  in  this  action.  If  he  could 
produce  the  alleged  decree,  or  evidence  of  its  contents,  he  would  be  in  a  position  to 
demand  actual  possession  of  the  ground  designated,  subject  to  any  plea  of  prescription 
arising  to  the  defender  from  the  past  state  of  possession.  Or  if,  without  any  evidence 
as  to  the  decree  of  designation,  he  had  actually  possessed  the  ground  by  definite  and 
known  marches,  he  would  have  been  in  a  position  to  defend  that  possession.  But  in 
the  actual  state  of  matters,  in  which  neither  he  nor  the  heritors  can  show  an  existing 
designation,  the  Lord  Ordinary  is  of  opinion  that  his  claim  must  be  to  have  a  glebe 
designed  out  of  the  lands  of  Kirkstead  or  elsewhere.     It  is  unnecessary  to  consider 
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[125]  ^'  Whetlier  it  has  been  proved  that  there  has  been  a  legal  designation  of  a 
glebe  to  the  mimater  of  Yarrow : 

2.  Whether,  if  such  a  designation  has  been  proved  to  have  been  made,  the  benefit 
of  it  has  been  lost  by  the  operation  of  prescription : 

3.  If  these  two  questions  are  resolved  in  favour  of  the  minister,  what  is  the  specific 
subject  so  designed? 

The  Lord  Ordinary  has  answered  the  first  of  these  questions  in  the  negative,  and 
has  found  that  it  has  not  been  proved  that  there  ever  was  a  legal  and  effectual  designa- 
tion of  ground  as  the  parochial  glebe  for  the  parish  of  Yarrow.  I  am  unable  to  concur 
in  that  conclusion. 

The  original  designation  which  is  said  to  have  been  made  in  1641  has  not  been 
produced.  It  seems  that  none  of  the  Presbytery  records  are  extant  prior  to  1690.  But 
the  pursuers  rely  on  certain  minutes  of  the  Presbytery  of  Selkirk  in  1723,  which  state 
that  an  original  designation  of  a  glebe  for  the  parish  of  Yarrow,  dated  7th  of  October 
1641,  was  produced  to  the  Presbytery,  and  that  a  copy  of  it  was  directed  to  be  taken 
and  kept  inter  reterUa.  This  copy  also  seems  to  have  perished  in  a  fire  about  1760. 
They  also  found  on  the  terms  of  a  decree  pronounced  in  certain  suspensions  of  the 
proceedings  of  the  Presbytery  brought  in  this  Court  a  few  years  afterwards  by  several 
of  the  heritors  of  the  parish,  in  which  all  the  parties  refer  to  and  plead  on  this  designa- 
tion as  at  that  time  valid  and  effectual.  They  found  also  on  parole  evidence  proving  a 
long  traditional  repute  that  the  ground  claimed  was  known  as  the  glebe  of  the  parish 
of  Yarrow. 

It  is  certainly  not  fatal  to  the  claim  of  the  pursuers  that  the  designation  has  not 
been  produced,  and  the  Lord  Ordinary  does  not  seem  to  doubt  that  collateral  evidence 
is  competent  to  establish  the  point  in  question.  The  right  acquired  by  the  incumbent, 
or  rather  by  the  benefice,  from  the  designation  of  a  glebe  is  of  an  exceptional  kind. 
There  is  no  disposition  and  no  sasine  required,  or  indeed  competent  in  such  rights. 
There  is  neither  superior  nor  feu-duty,  no  form  is  required  to  transmit  these  rights,  and 
there  is  no  public  register  appointed  where  they  may  be  published  and  preserved.  Lord 
Stair  says  (ii.  8,  29)  : — "  Ministers  being  thus  entered  have  right  to  their  benefices  or 
stipends  during  their  incumbem;y,  which  they  need  not  instruct  by  writ,  but  it  is 
sufficient  to  prove  by  witnesses  that  the  minister  or  his  predecessors  have  been  in 
possession  of  that  which  is  controverted  as  a  part  of  the  benefice  or  stipend  of  the 
kirk,  and  that  it  is  commonly  holden  and  reputed  to  be  a  part  thereof ;  for  there  being 
no  competent  way  to  preserve  the  rights  and  evidents  of  the  kirk  amongst  successors  in 
office  as  there  are  of  other  rights  amongst  other  successors,  the  canon  law  attributeth 
much  more  to  possession  than  the  civil ;  for  thereby  possessor  decennaXis  et  trtennalis  non 
tenetur  docere  de  tittdo"  It  seems,  therefore,  never  to  have  been  held  that  to  maintain 
such  a  right  production  of  the  original  designa-[126]~^^o^  ^^  essential ;  but  its  original 
existence  may  be  presumed  or  inferred  from  facts  and  circumstances,  especially  when 
the  m^inister  has  been  for  a  long  period  in  the  substantial  enjoyment  of  the  right 

In  the  present  case  it  is  not  denied  by  the  defenders  that  it  is  sufficiently  established 
tiiat  a  proceeding  professing  to  be  a  designation  took  place  in  1641 ;  but  it  is  suggested 
thaty  looking  to  the  subsequent  possession,  it  is  quite  consistent  with  the  evidence 

here  whether,  in  the  circumstances,  the  heritors  might  have  any  defence  against  such 
a  claim,  [125]  but  the  Lord  Ordinary  thinks  there  can  be  no  doubt  as  to  its  competency 
— ^Minister  of  Falkland  v,  Johnston,  M.  5155 ;  Lawrie  v,  Halket,  M.  Glebe,  Ap.  4. 

"  The  Lord  Ordinary  has  not  thought  it  necessary  to  pronounce  a  decision  on  the 
defender's  plea  of  prescription.  As  the  debate  was  on  a  proof,  he  was  precluded  by  the 
recent  statutory  regulation  on  that  subject  from  hearing  a  reply  to  the  argument  of  the 
defender's  counsel  in  support  of  the  plea.  There  can  be  no  doubt  that  prescription  may 
support  the  title  of  an  heritor  to  land  which  has  been  formerly  designed  as  a  glebe — 
Minister  of  Stoneykirk  v.  Maxwell,  M.  10,819 ;  Lister  i\  Smith,  Hume,  475 ;  Scott  t\ 
Ramsay,  5  S.  340.  The  difficulty  in  the  present  case  arises  from  the  ambiguous  nature 
of  the  possession.  The  Lord  Ordinary  is  inclined  to  think  that,  if  it  should  be  held 
to  be  sufficiently  proved  that  there  was  a  legal  and  effectual  designation  of  a  definite 
portion  of  ground  as  the  glebe,  it  would  follow  that  the  possession  which  the  minister 
has  all  along  enjoyed  was  possession  by  himself  or  his  tenants  of  that  ground  as  held  by 
him  in  property  as  the  parochial  glebe.  But  in  the  view  which  he  takes  of  the  evidence, 
he  does  not  think  that  construction  can  be  put  on  the  possession." 
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before  us  that  the  real  nature  of  the  right  given  by  the  Presbytery  was  a  servitude  of 
pasturage  over  the  whole  farm  of  Kirkstead,  and  not  a  glebe  consisting  of  a  defined 
portion  of  ground. 

On  careful  consideration,  I  have  come  to  the  conclusion  that  there  is  not  room  for 
this  contention. 

I  think,  in  the  first  place,  that  the  presumption  is  that  the  Presbytery  proceeded 
according  to  law,  and  I  am  clearly  of  opinion  that  if  they  had  attempted  to  give  the 
minister  a  right  of  servitude  over  the  farm  of  Kirkstead  they  would  have  acted  illegally, 
and  without  any  colour  of  authority. 

This  designation  proceeded  under  the  authority  of  the  Act  1606.  By  the  previous 
statutes,  1572  and  1593,  it  had  been  provided  that  the  minister  serving  the  cure  should 
have  four  acres  of  land  for  his  glebe.  These  statutes  say  nothing  of  arable  land ;  they 
speak  simply  of  four  acres  of  land.  By  the  subsequent  statute  of  1606,  c.  7,  on  the 
narrative  that  "  there  are  sundrie  kirks  within  the  same  whilk  has  no  arable  land 
adjacent  thereto,  but  only  pasturage,  so  that  by  the  foresaid  Act  of  Parliament,  made 
anent  the  designation  of  four  acres  only  for  the  glebe  of  ilk  minister  and  na  farther, 
the  ministers  serving  the  cure  at  sic  kirks  as  have  na  arable  land  adjacent  thereto,  but 
only  pasturage,  are  greatly  hurt  and  defrauded,"  it  is  enacted  that  such  ministers  shall 
have  ''four  soumes  grass  for  ilk  acre  of  the  foresaid  acres  of  land,  extending  in  the 
haill  to  sixteen  soumes." 

I  think  it  very  clear  from  the  words  of  this  statute,  first,  that  these  soums  of  grass 
are  a  measure  of  quantity ;  and,  secondly,  that  the  quantity  of  pasture  land  to  be  pro- 
vided under  it  was  to  be  designed  precisely  in  the  same  way,  and  to  the  same  effect,  as 
in  the  case  of  arable  land.  The  extent  of  a  soum  of  grass  is  admitted  in  this  case  to  be 
as  much  pasture  as  will  maintain  ten  sheep.  The  evil  which  the  statute  was  intended 
to  remedy  was  the  limited  extent  to  which  presbyteries  were  restricted,  in  cases  in 
which  there  was  no  arable  land.  Ko  other  form  of  procedure  is  directed  besides  that 
contained  in  the  former  statutes. 

But  under  those  former  statutes,  the  power  of  the  bishops  and  superintendents  under 
the  first,  and  of  the  presbyteries  under  the  second,  were  very  clearly  defined,  and  they 
have  been  strictly  construed, — so  much  so  that  designations  have  in  more  than  one 
instance  been  set  aside  for  want  of  conformity  to  the  procedure  prescribed  (Hamilton, 
M.  5134).  Now,  it  seems  certain  that  no  power  of  constituting  a  servitude  is  given  by 
these  statutes ;  and  that  the  heritor  might  at  once  have  prevented  any  such  attempt. 
I  say  nothing  of  what  may  be  the  effect  of  possession  in  a  question  of  prescription,  or 
even  of  local  custom,  as  in  the  case  of  Barras  (Mackenzie  v.  M'Crae,  4  Shaw,  146). 
But  certainly  no  such  power  is  conferred  by  these  statutes.  If,  therefore,  the  evidence 
by  which  the  existence  of  the  designation  is  established  be  consistent  with  its  having 
been  legally  carried  out,  I  think  the  assumption  that  the  Presbytery  created,  or  tried  to 
create,  a  servitude  is  entirely  excluded. 

But  I  think  the  same  conclusion  follows  from  the  evidence  to  which  I  have  referred, 
when  carefully  considered,  and  to  it  I  shall  shortly  advert. 

Some  light  is  thrown  on  this  question  by  the  decree  of  valuation  of  the  teinds  of  the 
lands  of  Kirkstead  in  1636.  In  the  narrative  of  that  decree  it  appears  that  the  value 
was  referred  to  the  oath  of  the  heritor.  Sir  John  Murray  of  Philiphaugh,  and  that  he 
deponed  that  his  lands  of  Kirkstead  extended  to  96  soums,  of  which  the  minister 
possessed  16,  and  he  proceeds  to  state  in  his  deposition  that  these  16  soums  possessed 
by  the  minister  were  the  best  part  of  the  ground,  and  the  only  part  of  it  where  the  milk 
goods — that  is  to  say,  the  productive  cattle  and  sheep — could  go.  This  he  urges  to  reduce 
the  teindable  value  of  his  own  lands. 

[127]  This  is  a  fact  of  some  importance,  for  it  seems  to  indicate  that,  prior  to  1641, 
the  minister  serving  the  cure  was  already  in  possession  of  the  statutory  glebe,  probably 
designed  by  episcopal  authority.  This  renders  it  probable  that  the  proceeding  in  1641 
was  mainly  intended  to  give  the  authority  of  the  Presbytery  to  .the  prior  designation, 
and  excludes  the  supposition  that  they  would  have  gone  out  of  their  way  to  attempt 
the  creation  of  a  servitude. 

The  proceedings  of  the  Presbytery  in  1723  seem  to  lead  to  the  same  result,  and 
indeed  are  not  intelligible  on  the  supposition  that  there  had  been  the  constitution 
of  a  mere  servitude  in  1641. 

These  proceedings  commence  by  a  petition  from  the  then  minister  of  Yam>w 
on  the  5th  of  March  1723,  which  sets  out  that,  having  for  his  glebe  only  sixteen 
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soums  grass,  distant  from  kirk  and  manse  about  five  miles,  he  still  wanted  four  soums 
grass "  (under  the  subsequent  statute)  for  a  horse  and  two  cows.  He  also  wanted  turf 
and  moss. 

The  Presbytery,  at  their  next  meeting,  were  attended  by  a  number  of  "honest 
men"  of  the  parish,  and  they  proceed  to  inform  themselves  of  the  real  extent  of 
the  minister's  grass  soums,  and  they  find,  both  from  the  unanimous  report  of  these 
"honest  men,"  and  from  two  letters,  one  from  the  tenant  and  the  other  from  the 
son  of  a  former  tenant,  that  the  minister  has  only  sixteen  soums  in  the  Kirkstead, 
and  that  therefore  he  still  requires  four  soums  more.  They  resolve  to  communicate 
with  the  Duke  of  Buccleuch's  commissioners  before  proceeding  further. 

It  is  true,  as  was  pointed  out  by  the  counsel  for  the  defender,  that  the  letter  of 
the  son  of  the  former  tenant  clearly  indicates  promiscuous  grazing  by  the  minister's 
sheep  along  with  those  of  the  heritor  over  the  whole  farm  of  Kirkstead.  But  I 
cannot  read  the  minutes  as  referring  to  anything  but  a  specific  portion  of  ground, 
the  question  which  the  Presbytery  were  endeavouring  to  clear  up  being  whether  it 
was  or  was  not  more  than  sixteen  soums. 

At  a  subsequent  meeting  held  three  months  afterwards,  to  which  the  heritors  were 
cited,  the  Presbytery  obtain  further  light  on  this  matter.  The  factor  for  the  Duchess 
of  Buccleuch  appeared,  and  produced  "ane  original  designation  of  a  glebe  for  Mr. 
William  Elliot,  then  minister  of  St.  Mary's  Kirk  of  the  Lochs,  now  Yara,  dated  at 
St.  Mary's  Kirk  of  the  Louchs  7th  October  1641,  a  true  copy  whereof  was  taken  and 
ordered  to  be  kept  inter  retenta,  bearing  that  the  said  lands  of  Kirkstead,  now  belonging 
to  the  Earle  of  Traquair,  and  presently  possessed  by  the  above  designed  William  Lindsay 
as  tenant  in  his  name,  were  then  found  to  be  kirk  lands  of  old  pertaining  to  the  vicars 
and  curats  of  the  said  kirk,  and  that  Mr.  Andrew  Duncanson,  then  minister  of  the 
gospel  at  Maxtoun,  did  therefore,  by  virtue  of  a  special  commission  from  the  Presbytery 
for  that  effect,  design  out  of  the  said  lands  sixteen  soums  grass  in  lieu  of  a  glebe  for 
the  said  Mr.  William  Elliot  and  his  successors,  ministers  of  the  said  St.  Mary's  Kirk, 
now  Yara,  in  all  time  comming,  as  the  said  designation  in  itself  more  fully  bears." 

The  decree  thus  produced  appeared  to  the  Presbytery  conclusive  of  two  points — 
first,  that  no  more  than  sixteen  soums  had  been  designed;  and  secondly,  that  the 
lands  of  Kirkstead  were  church  lands,  out  of  which  alone,  under  the  statute  1663, 
could  the  minister's  grass  for  a  horse  and  two  cows  be  designed.  These  two  points 
being  cleared  up,  they  proceed  very  systematically  to  take  steps  for  designing  four 
soums  in  the  Kirkstead  for  the  minister's  grass. 

It  seems  to  me  that  this  is  conclusive  as  regards  this  part  of  the  contention.  The 
terms  of  the  designation  as  abridged  in  the  Presbytery  minutes  have  no  legal  significa- 
tion excepting  that  a  special  piece  of  ground  was  marked  out  and  designed.  "  Designed  " 
signifies  demarcation  by  specific  boundaries ;  it  has  no  other  meaning  in  law,  as  applied 
to  this  subject. 

The  heritors,  however,  were  not  satisfied  with  these  proceedings;  and  five  years 
afterwards,  in  1728,  three  suspensions  of  them  were  brought  in  this  Court,  to  which 
Lord  Traquair,  the  then  proprietor  of  Kirkstead,  the  Duchess  of  Buccleuch,  whose 
factor  held  the  principal  designation,  and  the  minister,  were  parties.  Two  positions 
were  maintained  for  the  heritors,  first,  that  there  having  been  a  sufficient  designation 
of  sixteen  soums  already,  no  further  designation  [128]  ^^s  competent;  and,  secondly, 
that  the  former  designation  did  not  establish  that  the  lands  of  Kirkstead  were  church 
lands.  The  Court  repelled  the  first  plea,  but  sustained  the  second.  But  all  parties 
concurred  in  assuming  that  the  old  designation  was  effectual. 

On  this  review  of  the  evidence,  coupled  with  the  immemorial  tradition  of  the 
neighbourhood  and  the  subsequent  negotiations  in  1763,  I  am  unable  to  give  any 
weight  to  the  plea  that  the  designation  in  1641  was  not  the  designation  of  a  special 
portion  of  pasture  land  in  terms  of  the  statute.     I  think  we  must  hold  that  it  was. 

I  have  only  further  to  add,  on  this  head,  that,  looking  to  the  nature  of  the  right 
which  the  designation  of  a  glebe  confers,  and  to  the  expressions  quoted  from  Lord 
Stair,  I  do  not  think  that  the  pursuers  need  be  put  to  the  formality  of  a  proving  of 
the  tenor,  if  the  Court  are  satisfied  on  the  evidence  before  them  of  the  constitution 
and  subsistence  of  the  right. 

The  second  question,  whether  the  benefit  of  this  old  designation  has  been  lost  by 
prescription,  I  have  found  to  be  attended  with  difficulty. 

The  Duke  of  Buccleuch  pleads  that  he  has  held  these  lands  of  Kirkstead,  as 
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proprietor,  under  a  title  which  includes  the  property  of  the  glebe,  and  that  he  h&s 
had  exclusive  possession  of  them  for  more  than  the  prescriptive  period. 

There  can  be  no  doubt  that  a  right  to  land  which  has  been  designed  as  a  glebe 
may  be  so  acquired,  as  is  established  by  the  cases  referred  to  in  the  note  of  the 
Lord  Ordinary. 

I  am  also  of  opinion  that  the  disposition  from  Lord  Traquair  to  the  Duke  of 
Buccleuch  in  1764  does  convey  the  whole  lands  of  Kirkstead,  including  the  glebe. 
It  dispones  these  lands  as  possessed  by  the  tenant,  who  possessed  the  glebe  also, 
and  the  exception  from  the  warrandice  necessarily  implies  that  the  glebe  formed 
part  of  the  property  conveyed.  If  the  possession  had  continued  on  the  footing  of 
this  title,  I  think  the  plea  would  have  been  one  very  difficult  to  resist. 

But  although  it  is  undoubtedly  true  that  at  no  period  that  can  now  be  traced 
has  the  minister's  possession  been  confined  to  the  special  subject  conveyed,  by  separate 
pasturing  of  his  glebe,  I  still  think  that  he  has  throughout  been  in  the  substantial 
enjoyment  of  liis  full  right,  and  that  any  possession  had  by  the  Dake  and  his  tenant 
must  be  held  to  have  been  in  the  minister's  right,  and  under  him.  For  the  Duke 
of  Buccleuch,  instead  of  paying  the  sum  of  £S,  6s.  8d.  only,  in  terms  of  his  title, 
has  paid  by  himself  or  his  tenant  what  may  be  held  to  be  the  full  grass  rent  to  the 
minister,  increasing  the  amount  until  it  has  reached  £i2,  or  five  times  the  amount 
stated  in  his  title. 

Indeed,  the  Duke  of  Buccleuch's  contention  on  this  head  seems  to  be  destructive 
of  the  plea  of  prescription,  for  he  maintains  that  the  possession  by  the  minister 
has  been  a  servitude  of  pasturage.  But  the  lands  were  not  conveyed  under  any 
such  burden,  but  under  the  burden  of  a  fixed  money  payment.  The  fact  being  that 
the  minister  has  drawn  the  full  value  of  his  glebe  year  by  year  seems  to  me  sufficient 
for  the  disposal  of  this  plea. 

The  minister's  case,  however,  is  stronger  than  this,  for  it  seems  clearly  enough 
proved  that,  from  'the  date  of  the  purchase  from  Lord  Traquair  downwards,  in  all 
the  negotiations  between  the  minister  and  the  Duke  of  Buccleuch,  the  former  has 
always  asserted  his  right  to  stand  on  a  special  right  in  the  glebe  itself,  and  I  do  not 
find  in  any  of  the  letters  founded  on  that  this  claim  was  ever  directly  repudiated. 
Three  successive  incumbents,  Mr.  Bannatyne,  Mr.  Lorimer,  and  Dr.  Cramond,  raised 
questions  as  to  their  right,  and  seem  to  have  been  always  settled  with  on  the  footing 
of  an  increased  rent.  Mr.  Bannatyne  seems  to  have  contemplated  legal  proceedings ; 
Mr.  Lorimer  founds  directly  on  the  designation  in  1641 ;  and  Dr.  Cramond,  having 
asked  the  Presbytery  for  a  visitation  of  his  glebe  in  1788,  is  arranged  with  by  the 
Duke  of  Buccleuch  by  an  additional  rent,  and  a  payment  for  byegones.  The  terms 
of  the  lease  of  1840  also  shew  very  clearly  that  even  then  the  glebe  was  dealt  with 
as  a  separate  subject  from  the  rest  of  the  farm,  and  the  tenant  was  taken  bound  to 
pay  the  rent  of  that  subject  to  the  minister. 

The  difficulty  in  this  part  of  the  case  arises  from  the  fact  that  no  formal  lease 
[129]  appears  to  have  ever  been  granted  by  the  minister,  and  that  the  Duke  has 
throughout  let  the  land.  But  as  the  possession  has  been  consistent  with  the  relation 
I  have  mentioned,  I  do  not  think  the  minister  could  pretend  that  he  had  acquired 
a  right  of  servitude  over  Kirkstead,  nor  do  I  think  that  the  Duke  has  acquired  right 
to  the  glebe  by  prescription. 

The  case  of  Liston,  reported  by  Hume  (p.  475),  has  some  analogy  to  the  present ; 
but  in  that  case  the  money  payment  had  continued  uniform,  which  was  the  main 
ground  of  the  judgment. 

On  the  whole,  therefore,  I  am  di^osed  to  repel  the  plea  of  prescription. 

This  brings  me  to  the  only  question  remaining,  to  what  extent  we  are  in  a  position 
to  give  effect  to  the  conclusions  of  the  summons. 

Without  going  through  the  evidence,  I  think  that  it  has  been  sufficiently  proved 
that  from  time  immemorial  there  has  been  a  portion  of  ground  on  the  Ejrkstead, 
bounded  by  St.  Mary's  Loch  on  the  south,  by  a  ravine  or  cleuch  called  the  Kirk 
Cleuch  on  the  east,  and  by  a  cleuch  called  the  Gait  Cleuch  on  the  west.  The  northern 
boundary  is  more  doubtful.  That  claimed  by  the  summons  is  the  watershed;  but 
that  spoken  to  by  the  witnesses  seems  rather  to  indicate  a  line  drawn  from  the  top 
of  one  cleuch  to  the  top  of  the  other. 

It  is  very  possible  that  the  tradition  spoken  to  by  the  witnesses  had  its  origin  in 
the  possession  prior  to  1641.     But  if  it  were  so,  the  fact  would  tend  to  corroborate 
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the  internal  evidence  aiforded  by  the  document,  and  to  demonstrate  the  true  nature 
of  the  proceedings  in  1641.  It  is  also  worthy  of  remark  that  these  very  boundaries 
are  the  same  as  those  mentioned  by  William  Laing,  the  Duke  of  Buccleuch's  factor, 
in  a  memorandum  drawn  up  with  a  view  to  the  purchase  in  1763.  The  terms  are 
very  material :  —  "  Yarrow  Glebe. — I  lookt  at  the  minister  of  Yarrow's  gleib,  which 
lys  near  the  midle  of  Kirkstead  ground.  It  seems  to  be  naturally  marched  by  the 
Loch  of  Lous  at  the  foot,  and  by  two  cleughs  on  each  side,  and  runs  up  to  the  top 
of  the  hill,  where  it  ends." 

On  the  whole  case,  I  am  of  opinion  that  the  defences,  so  far  as  founded  on  the 
want  of  designation  and  on  prescription,  should  be  repelled;  and  holding  that  we 
have  the  power  to  adjust  the  boundaries  of  the  glebe  anew,  as  may  seem  to  be  most 
in  accordance  with  the  ancient  limits,  I  think  we  should  remit,  before  answer,  to  a 
person  of  skill  to  report  in  regard  to  the  northern  boundary,  holding  the  others  to 
be  proved. 

Lord  Cowan  concurred. 

Lord  Benholme. — ^The  fact  that  we  differ  from  the  opinion  of  the  Lord  Ordinary, 
and  the  anxiety  with  which  the  case  was  pleaded,  render  it  necessary  that  we  should 
direct  our  attention  to  every  part  of  it ;  and  while  I  cannot  say  your  Lordship  has 
omitted  anything  essential  to  its  decision,  you  will  permit  me  to  confirm  and  fill  up 
the  views  you  have  expressed.  It  is  a  singular  thing  that  the  designation  of  this 
giebe  in  1641  was  not  the  first  designation  in  favour  of  the  minister.  Of  that  there 
e&n  be  no  doubt;  and  the  reason,  as  was  suggested  by  your  Lordship,  is  that  the 
designation  had  been  made  by  the  archbishop,  bishop,  or  superintendents.  The  Act 
of  1606  was  the  first  Act  that  authorised  the  substitution  of  sixteen  soums  of  grass 
to  form  a  glebe,  and  between  that  date  of  1606  and  1636,  when  there  was  a  valuation 
of  the  teinds  of  Kirkstead  by  Sir  James  or  Sir  John  Murray,  the  first  designation 
by  the  bishop  or  archbishop  must  have  taken  place,  because  we  know  that  in  16«36 
the  minister  was  then  in  actual  possession  of  the  sixteen  soums  of  grass,  and  that 
they  are  characterised  as  being  the  best  pasture  on  that  part  of  the  estate.  Now, 
in  1640  the  Episcopal  establisbjnent  was  overthrown,  and  Presbytery  established.  In 
the  very  next  year  the  minister  makes  this  application,  which,  as  your  Lordship  has 
observed,  was  a  «ort  of  repetition  or  sanction  of  what  had  previously  been  done  under 
prelatic  authority,  and  I  think  that  is  the  reason  why  it  is  a  designation  substantially 
under  the  provisions  of  that  Act.  Now,  we  have  evidence  a  century  afterwards  that 
the  minister  who  got  this  designation  had  been  for  many  years  in  possession  of  this 
grass.  He  was  in  possession  in  1636;  and  in  1723,  when  an  attempt  was  made 
to  give  him  grass  for  a  horse  and  cattle,  it  [130]  appears  from  the  presbytery  records 
that  he  had  been  for  a  long  time  in  possession  of  these  soums,  and  thus  we  bring  down 
the  actual  possession  of  the  soums  till  1723.  During  some  part  of  that  century  the 
old  church  and  the  manse  were  removed — and  removed  to  a  very  considerable  distance 
—the  result  of  which  must  have  been  that  the  actual  possession  of  the  soums  by  the 
sheep  of  the  minister  could  not  very  well  be  maintained.  There  was  no  establishment 
for  a  servant  to  herd  the  sheep.  It  was  therefore  necessary  that  some  arrangement 
should  be  made  between  the  minister,  the  heritor,  and  his  tenant,  by  which  this  piece 
of  ground  was  let  either  to  one  or  both  by  the  minister.  The  exact  footing  upon  which 
this  took  place,  and  which  was  continued  by  the  payment  of  a  sum  of  money, 
increasing  from  time  to  time,  enters  very  deeply  into  the  question  of  prescription. 
I  may  say,  indeed,  that  it  is  the  element  upon  which  we  must  determine  that  plea, 
because  the  question  arises — ^has  the  Duke  of  Buccleuch's  possession  not  been  of 
such  a  kind  as  to  prevent  him  prescribing  this  piece  of  ground  ?  Now,  if  this  ground 
was  let — if  it  is  the  true  fact  that  he  paid  rent — there  was  an  end  of  his  right  to 
prescribe,  because  the  man  who  takes  a  piece  of  ground  on  lease,  and  pays  rent  for 
it,  acknowledges  the  proprietory  right  of  the  party  from  whom  he  takes  it.  The 
only  question — and  that  seems  to  be  settled  satisfactorily — is,  whether  this  money 
paid  must  be  considered  as  actual  rent  for  land?  It  appears  to  me  that  the  long 
possession  the  ministers  had  fot  two  centuries,  at  least  until  the  manse  and  church 
were  removed,  ascertains  beyond  doubt  that  it  began  as  rent,  and  I  can  see  nothing 
in  the  course  of  the  management  by  the  landlord  on  the  one  hand,  and  the  tenant  and 
mimster  on  the  other  to  change  the  character  of  that  possession.  In  fact  the  prescriber 
cannot  change  the  quality  of  the  possession,  and  if  that  quality  can  be  clearly  traced 
back  to  an  early  period,  it  must  be  held  to  be  maintained  throughout  the  whole 
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period.     Now,  it  is  a  very  singular  thing  that,  although  there  has  heen  a  promiscuous 
possession  by  the  sheep  of  the  tenant  over  Kirkstead  for  such  a  long  time,  there 
remains  such  a  strong  and  permanent  tradition  as  to  the  locality  of  this  glebe.     The 
nature  of  the  subject,  the  character  of  the  locality,  have  aided  this  in  great  measure, 
because  it  appears  there  are  natural  boundaries, — St.  Mary's  Loch  on  the  south,  and 
these  two  cleuchs  on  the  east  and  west,  which  define,  in  some  degree,  the  boundaries 
of  this  glebe,  and  without  which  it  would  be  impossible  to  trace  it.     As  regards  these 
three  boundaries,  the  tradition  is  very  strong  and  unanimous,  and  the  only  difficulty 
is  with  respect  to  the  north.     One  observation  I  would  make  as  to  that  is  this.     It 
was  strongly  urged  on  the  part  of  the  defender  that  the  piece  of  ground,  enclosed 
by  these  three  boundaries,  completing  the  circuit  by  drawing  a  line  from  the  top  of 
one  to  the  top  of  the  other,  does  not  enclose  enough  pasture  ground  to  satisfy  the 
soums.     That  was  strongly  urged  as  interfering  with  the  identity  of  the  subject ;  but 
the  consideration  that  weighs  with  me  on  that  point  is  this.     It  does  not  by  any 
means  follow  that  the  northern  boundary  was  so  to  be  traced.     One  of  the  cleuchs 
does  go  to  the  summit  of  the  hill — the  wind  and  water  shed — and  by  continuing  the 
other,  and  thus  making  the  height  of  the  hill  the  boundary  on  the  north,  you  include 
somewhat  more  of  the  pasture;  and  it  rather  appears  to  me  that  would  just  make  up 
the  difference,  and  make  up  the  whole  sufficient  to  give  the  sixteen  soums.     That, 
however,  is  a  matter  for  consideration,  under  the  remit  your  Lordship  proposes  to  make. 
The  only  other  thing  that  suggests  itself  to  me  as  requiring  notice  is  the  argument 
that  there  must  be  proof  of  the  tenor,  and  that  was  a  plea  which  occasioned  me  con- 
siderable anxiety,  until  I  discovered  from  Lord  Stair  what  seems  a  fortiori  to  be  relief 
from  proof  of  tenor.     In  the  case  of  churchmen  who  are  depositaries  of  the  minister's 
right,  there  is  considerable  danger  of  their  right  being  lost.     The  original  designation 
may  be  lost,  and  then  there  may  be  no  means  of  recovering  it,  or  of  proving  its  tenor. 
Now,  Lord  Stair  seems  to  me  to  adopt  the  doctrine  that,  even  without  title  at  all,  a 
sufficient  length  of  possession  of  a  benefice  is  sufficient  to  maintain  the  possession  of  a 
churchman,  and  prevent  him  being  ousted  by  any  competitor,  on  the  ground  that  he 
has  not  a  written  title.     I  may  refer  your  Lordship  to  another  passage  similar  to  that 
already  quoted,  namely.  Stair,  ii.  1,  25,  entitled  "Possession  of  Churchmen."     Well, 
if  [131]  it  be  the  law  that  without  a  written  title  at  all  a  churchman  may  be  maintained 
in  his  possession,  it  follows  that  when  we  have  written  documents  such  as  we  have 
here,  that  is  a  more  satisfactory  state  of  things,  and  a  fortiori  we  are  not  required  to 
demand  proof  of  tenor.      In  short,  we  may  safely,  and  without  infringing  any  rule 
such  as  that  required  in  the  case  of  title  to  property,  where  an  essential  leaf  must 
be  supplied  by  proving  tenor,  we  may  safely  repel  the  plea  on  that  ground;    and, 
upon  the  whole,  I  agree  with  your  Lordship.     Considering  all  that  has  been  urged, 
the  evidence  of  witnesses,  the   nature   of  the  ground,  and  the  quantity  of  pasture 
required  to  fulfil  the  measure  of  the  proper  designation,  I  think  the  party  ought  to 
satisfy  us  where  this  northern  boundary  should  be. 

Lord  Neaves. — I  concur  in  the  opinions  which  have  been  delivered,  and  in  the 
proposed  remit. 

One  great  principle  that  must  help  to  regulate  this  case  is  the  peculiar  favour  shewn 
to  churchmen  in  reference  to  the  loss  of  their  titles.  But  that  favour  is  truly  not  more 
than  common  justice.  No  proprietor  with  us  is  bound  as  a  general  rule  to  produce  his 
original  grant.  Eecent  renewals  of  the  right  are  admissible  instead,  if  supported  by 
possession.  But  churchmen  cannot  be  expected  to  produce  renewals  of  any  right 
They  have  no  call  or  power  to  renew  those  rights.  Their  glebes  and  manses  are  allodial 
subjects  with  no  superior,  and  each  incumbent  succeeds  another  without  service  or  any 
other  form  of  an  aditio  hcereditafis.  If,  therefore,  some  title  must  always  be  produced 
by  churchmen,  the  original  grant  could  alone  satisfy  the  condition,  and  this  would  place 
them  in  a  worse  position  than  other  proprietors.  An  ancient  deed  may  easily  be  lost — 
particularly  where  there  may  be  no  continuous  custody. 

The  true  question  then  is,  if  there  is  here  sufficient  evidence  that  an  original  giant 
or  designation  of  a  glebe  took  place,  and  whether  that  right  subsists  ?  On  this  matter, 
which  is  one  of  evidence,  I  am  satisfied  of  these  points — 

1.  That  there  was  a  designation. 

2.  That  the  designation  not  only  must  be  presumed  to  have  been  a  special  designa- 
tion of  so  much  ground,  but  is  actually  proved  to  have  been  so.  There  would  have 
been  no  need  of  a  commission  to  designate  unless  there  was  a  special  designation. 
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3.  That  possession  has  taken  place  consistently  with  this  view.  £yen  before  the 
designation,  I  think  the  incumbent  was  in  possession  of  a  special  extent  of  land  to 
which  the  formal  designation  was  made  applicable.  Subsequently  the  possession  was 
modified  that  so  far  there  was  a  promiscuous  grazing  of  the  minister's  sheep  and  those 
of  the  tenant  or  heritor,  and  latterly  the  arrangement  was  of  the  nature  of  a  lease  by 
the  minister  to  the  heritor  or  tenant-— a  commodious  and  natural  mode  of  possession. 

4.  I  think  the  existence  of  a  definite  designation  is  strongly  proved  by  the  repute 
of  definite  boundaries  which  continued  to  within  the  memory  of  man,  and  even  to  the 
present  time,  and  by  which  the  glebe  was  known  as  a  special  subject  with  no  uncertainty 
as  to  its  limits  except  as  to  the  watershed  on  the  north. 

5.  An  idea  seems  to  have  been  entertained  by  Lord  Traquair  that  he  had  succeeded 
in  turning  the  minister's  right  to  a  glebe  into  a  mere  money  payment.  But  this  view 
did  not  prevail,  and  ever  since  the  commencement  of  the  present  defender's  right  it  has 
been  held  and  assumed  that  the  money  paid  was  a  variable  sum  according  to  compact,  and 
was,  as  it  bore  to  be,  of  the  nature  of  rent  due  by  the  heritor  of  Kirkstead  to  the 
minister. 

6.  The  same  grounds,  particularly  those  stated  in  the  immediately  preceding  article, 
preclude  the  plea  of  prescription  as  not  supported  by  appropriate  possession  as  proprietor. 

This  interlocutor  was  pronounced : — "  Alter  the  interlocutor  of  the  Lord  Ordinary, 
80  far  as  relates  to  the  conclusions  regarding  a  parochial  glebe  for  the  parish  of  Yarrow  : 
Find  that  it  is  proved  that  on  the  7th  of  October  1641  a  grass  glebe  of  sixteen  soums 
was  [132]  legally  designed  to  the  minister  of  Yarrow  in  terms  of  the  Act  1606,  cap.  7  : 
Find  that  the  pursuers  are  not  excluded  from  now  asserting  the  right  of  the  minister  of 
Yarrow  to  the  glebe  so  designed,  and  that  the  Duke  of  Buccleuch  has  not  acquired  the 
same  by  prescription :  Find  that  the  said  glebe  is  proved  to  have  been  bounded  on  the 
south  by  St.  Mary's  Loch,  on  the  east  by  the  ravine  called  the  Kirk  Clench  and  the 
Kirk  Slach,  and  on  the  west  by  the  ravine  called  the  Gait  Cleuch ;  and  before  further 
answer,  remit  to  Mr.  Robert  Tod,  farmer,  Cardrona  Mains,  whom  failing,  Mr.  James 
Bryden,  formerly  tenant  of  Moodlaw,  now  residing  at  Kinnelhead,  to  report  (1)  what  super- 
ficial area  would  be  contained  within  the  above-mentioned  boundaries  and  a  line  drawn 
from  the  head  of  the  Gait  Cleuch  to  the  head  of  the  Kirk  Cleuch,  and  what  number 
of  sheep  such  area  is  fitted  to  pasture ;  and  (2)  a  similar  report  as  to  the  area  which 
would  be  contained  within  the  boundaries  concluded  for  in  the  summons ;  and  (3)  to 
report  on  any  matter,  on  the  suggestion  of  either  party,  which  may  throw  light  upon 
the  subject  of  this  remit :  Adhere  to  the  Lord  Ordinary's  interlocutor,  so  far  as  relates  to 
the  claim  lor  minister's  grass  :  Find  each  party  entitled  to  expenses  up  to  the  date  of 
the  Lord  Ordinary's  interlocutor,  on  the  points  on  which  each  has  been  successful :  Find 
the  reclaimers  entitled  to  expenses  from  the  date  of  the  Lord  Ordinary's  interlocutor, 
and  remit,"  &c. 

John  Shand,  W.S. — John  Gibson  Jr.,  W.S. — Agents. 


No.  40.  VIIL  Macpherson,  132.     10  Nov.  1869.*     1st  Div.— Lord  Bar- 

caple,  B. 

Matthew  Brown  and  William  Watt  (James  Watt's  Trustees), 

Pursuers. — B.-F.  Gordon — B,  V,  CamjiibelL 
John  King  and  Walter  King,  Defenders. — Gifford — Kinnear, 

Teinds — Implied  conveyance  —  Clause  of  Warrandice  —  Possession.  —  A  proprietor 
separately  infeft  in  lands  and  the  teinds  thereof  feued  part  of  the  lands  as  possessed 
by  a  tenant,  excepting  from  the  warrandice  **  cess,  teind,  and  other  public  burdens  " 
imposed  or  to  be  imposed  on  said  lands.  The  feuar  possessed  the  teinds,  and  was 
locailed  on  for  stipend  in  various  localities.  Held  that  the  feu-contract  had  con- 
veyed the  teinds  to  the  vassal. 

The  tnistees  of  James  Watt  of  Ramphorlie,  superiors  of  the  lands  of  Barnbrock, 
brought  this  action  against  John  and  Walter  King,  their  vassals  in  said  lands,  for 

*  Decided  July  20,  1869. 
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declarator  of  the  pursuers'  right  to  the  teinds  of  Bambrock,  and  decree  for  arrears 
thereof  from  1838.  It  appeared  from  the  pursuers'  titles  that  in  1755  James  Uamilton, 
their  predecessor,  had  been  infeft  in  the  lands  of  Kamphorlie,  and  by  separate  symbols 
in  the  teinds  thereof ;  that  in  that  year  part  of  Ramphorlie  called  Barnbrock  was  feued 
to  John  Jamieson,  the  defenders'  predecessor,  by  feu-contract  dated  23d  May  1755. 
The  consideration  given  by  the  vassal  was  "  a  certain  sum  of  money,"  and  a  stipulated 
feu-duty  of  £81,  Gs.  8d.  Scots  money.  The  lands  are  described  in  the  feuKsontract  as 
follows, — "  All  and  Haill  the  lands  of  Barnbrock,  with  the  houses,  buildings,  yeards, 
and  haill  other  parts,  pendicles,  and  pertinents  of  the  same,  as  they  are  presently  pos- 
sessed by  John  Orr,  tennant  therein,  lying  within  the  barrony  of  Ramphorly,  parroch  of 
Killbarchan,  and  shirrifedom  of  Renfrew,  to  be  brooked,  possessed,  and  enjoyed  by  the 
said  John  Jameson  and  his  foresaids,  as  heritable  feu-farm  tennants  therein,  in  all  time 
comeing."  It  did  not  [133]  appear  how  the  lands  of  Ramphorlie  came  to  be  termed  a 
barony,  and  these  lands  were  not  treated  by  the  parties  or  the  Court  as  forming  a 
barony.  The  clause  of  warrandice  in  the  feu-contract  was  in  these  terms : — "  Which 
feu-right  above  written,  presept  of  seasine  after  insert,  and  infeftments  following  hereoD, 
the  said  James  Hamilton  binds  and  obliges  him  and  his  foresaids,  to  warrant  and  defend 
to  the  said  John  Jameson  and  his  foresaids  at  all  hands,  and  against' all  deadly,  except- 
ing from  the  said  warrandies,  the  whole  cess,  teind,  and  other  publick  burdens  imposed, 
or  that  shall  hereafter  be  imposed,  or  become  payable  out  of  the  foresaid  lands,  or  any 
part  thereof,  from  and  after  the  said  term  of  Martinmas  next,  but  of  all  which  due  at 
and  preceding  the  said  term,  the  said  James  Hamilton  binds  and  obligis  him.and  his 
foresaids,  to  free  and  relieve  the  said  John  Jameson  and  his  foresaids,  and  the  foresaid 
lands,  excepting  also  from  the  said  warrandice  the  sett  of  the  said  lands  to  the  said  John 
Orr,  but  (without)  prejudice  to  the  said  John  Jameson  to  obtain  the  said  John  On 
removed  from  his  possession  of  the  foresaid  lands,  upon  any  relevant  ground  in  law 
that  will  not  inferr  warrandice  against  the  said  James  Hamilton." 

The  precept  of  sasine  authorised  infeftment  only  in  the  lands  by  "  delivery  of  earth 
and  stone  of  and  upon  the  ground  of  the  foresaid  lands."  The  teinds  were  not  valued. 
In  subsequent  charters  by  progress  a  clause  wsw  introduced  to  the  effect  that  the  pay- 
ments stipulated  in  the  feu-contract  are  "for  all  other  burden,  exaction,  or  secular 
service  "  that  the  pursuers  or  their  predecessors  could  demand  or  require  "  furth  of  the 
said  lands."  The  facts  as  to  usage  and  possession  as  admitted  by  both  parties  were, — 
"  The  defenders  and  their  predecessors  have  on  the  said  feu-contract  and  subsequent 
charters  by  progress,  possessed  the  lands  of  Barnbrock,  with  the  teinds,  parsonage  and 
vicarage,  included  therewith,  since  the  same  were  feued  out  as  above-mentioned  till  the 
present  time,  and  no  teind-duty  has  been  asked  from,  or  paid  by,  or  in  any  way  levied 
on  them  or  their  tenants.  The  defenders  have  all  along  paid  the  pubUc  burdens 
affecting  the  said  subjects,  including  cess  and  minister's  stipend. 

"  Several  processes  or  actions  of  locality  have,  since  the  feu,  been  in  dependence  in 
the  Teind  Court,  and  in  these  localities  the  pursuers  and  their  predecessors  have  been 
local  led  on  for  minister's  stipend  in  respect  of  the  teinds  of  the  barony  of  Ramphorlie 
so  far  as  belonging  to  them.  These  localities  were  dated  in  1798, 1809,  1830,  and  1865 
respectively.  In  these  processes  the  pursuers  and  their  predecessors  never  pretended 
that  the  teinds  of  Barnbrock  belonged  to  them  ;  and,  on  the  other  hand,  the  defenders 
and  their  predecessors  have  always  been  localled  on  for  the  teinds  of  Barnbrock.  In 
one  at  least  of  the  said  localities  (1830),  the  predecessor  of  the  pursuers  appeared  and 
claimed  to  be  localled  on  secundo  loco  in  respect  of  the  teinds  belonging  to  him  of  the 
lands  of  Ramphorlie,  not  including  the  alleged  teinds  of  Barnbrock,  and  the  predecessor 
of  the  defenders  appeared  and  claimed  to  be  localled  on  secundo  loco  in  respect  of  the 
teinds  of  Barnbrock.  There  were  other  teinds  which  were  liable  prima  loco.  In 
another  of  these  localities  it  is  noted  with  regard  to  certain  proprietors,  including  the 
defenders'  predceesaors,  that  they  either  holcl  heritable  rights  to  their  teinds,  or  are 
vassals  of  those  who  have  heritable  rights." 

Both  parties  concurred  in  asking  the  judgment  of  the  Court  upon  these  admitted 
facts,  and  upon  the  state  of  their  titles  as  above  set  forth. 

The  Lord  Ordinary  (Barcaple)  pronounced  the  following  interlocutor: — "Finds  that 
hy  the  feu-contract  of  the  lands  of  Barnbrock,  to  which  the  defenders  have  now  right, 
the  teinds  of  said  lands  were  not  conveyed  [134]  either  expressly  or  by  implication  to 
the  vassal,  and  that  the  pursuers  have  right  to  said  teinds,  and  to  levy  and  exact  the 
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same :  Appoints  the  cause  to  be  put  to  the  roll  for  further  procedure,  and  reserves  the 
question  of  expenses.'''*^ 

,_         ■__._._i  ■■  ■"- ■    I-     —  --  - -  — ' — " 

*  "NoTB. — It  has  always  been  held  that  a  conveyance  of  lands,  without  mention  of 
the  teinds,  when  made  by  a  party  who  has  also  right  to  the  teinds,  is  liable  to  construc- 
tion, and  may,  on  sufficient  grounds,  be  construed  as  importing  by  implication  a  convey- 
ance of  the  lands  with  the  teinds.  At  the  debate  it  was  maintained  for  the  pursuers, 
that  such  a  construction  is  excluded  where,  as  in  the  present  case,  the  teinds  have  been 
previously  feudalised.  The  authority  of  Mr.  DuiF,  Feudal  Conveyancing,  p.  57,  was 
referred  to  in  support  of  this  doctrine ;  but  the  Lord  Ordinary  does  not  think  that  such 
a  principle  is  to  be  found  in  the  decisions,  which  may  be  taken  as  constituting  the  law 
on  the  subject.  On  the  contrary,  he  rather  thinks  that  the  case  of  a  disponer  who 
holds  lands  with  teinds  on  the  same  feudal  title,  is  the  most  appropriate  and  favourable 
case  for  holding  the  teinds  to  be  conveyed  by  implication.  Where  the  disponer  of 
lands,  without  teinds  in  his  title,  happens  also  to  be  titular  qita  patron,  or  has  right  to 
the  teinds  by  any  other  extraneous  and  personal  right,  which  has  never  been  feudalised, 
there  appears  to  be  less  ground  for  holding  that  he  intended  the  disposition  of  the  lands 
to  include  the  teinds.  The  Lord  Ordinary,  therefore,  considers  the  present  case  as 
depending  upon  the  construction  of  the  feu-contract,  and  that  the  defenders  are  entitled 
to  the  benefit  of  those  principles  of  construction  which  have  been  established  by  the 
decisions  referred  to. 

"The  defenders'  lands  of  Bambrock  were  feued  out  to  their  author  in  1755.  They 
are  described  in  the  feu-contract  as  lying  within  the  barony  of  Ramphorlie ;  but,  in  the 
oldest  title  of  the  superior  which  is  produced,  being  a  disposition  granted  five  years 
later,  in  1760,  Ramphorlie  is  not  described  or  treated  as  a  barony,  and  appears,  indeed, 
to  have  consisted  of  separate  tenements,  holding  partly  of  a  subject  superior.  This  does 
not,  however,  appear  to  be  a  matter  of  any  consequence  in  considering  the  right  intended 
t<i  be  conferred  by  a  feu  of  a  separate  portion  of  the  property.  The  disposition  of 
Ramphorlie  in  1 760  conveys  the  lands,  '  with  the  tithes  of  the  said  lands,  parsonage 
and  vicarage,  included  therewith.'  The  precept  directs  sasine  to  be  given  by  delivery 
of  all  necessary  symbols,  and  the  instrument  of  sasine  states  that  there  was  delivery  of 
a  handful  of  grass  and  corn  for  the  teinds.  This  being  the  oldest  title  produced,  it 
must  be  assumed  to  represent  the  state  of  the  superior's  right  at  the  date  of  the  feu- 
contract,  five  years  before ;  and  the  case  is  to  be  dealt  with  upon  the  footing  that  he 
held  the  teinds  along  with  the  lands  as  a  feudalised  subject,  the  two  estates  being  con- 
tained in  the  same  feudal  title.  This  is  not  an  unfavourable  position  for  the  contention 
of  the  defenders,  that  it  was  intended  to  convey  the  teinds  along  with  the  lands. 

"But  it  appears  to  the  Lord  Ordinary  that  there  is  nothing  in  the  terms  of  the  feu- 
contract  to  support  that  construction.  The  expression  in  the  description  of  the  lands, 
'as  they  are  at  present  possessed  by  John  Orr,  tenant  therein,'  appears  to  him  to  refer 
only  to  the  extent  and  position  of  the  lands.  It  raises  no  such  point  as  that  to  which 
effect  appears  to  have  been  given  in  the  case  of  Scott  v,  Muirhead  in  1672,  M.  15,638, 
where  the  tenants  of  the  lands  were  held  to  pay  a  joint  duty  for  stock  and  teind,  being 
thus  treated  as  holding  the  teinds  in  tack,  and  the  right  of  the  disponer  to  the  teind 
tack-duty  being  held  to  be  conveyed  by  the  general  assignation  to  tacks  in  the  disposition. 
In  the  present  case  there  is  no  reason  to  suppose  that  the  tenant  held  any  right  to  the 
teinds.  The  consequence  of  the  landlord  having  a  right  to  the  teinds  of  his  own 
lands  was  to  make  them  practically  teind  free,  except  to  the  extent  of  any  stipend  which 
might  be  allocated  upon  him. 

"  Neither  does  it  appear  that  the  exception  from  the  warrandice  of  *  the  whole  cess, 
teind,  and  other  public  burdens,'  can  be  read  as  implying  that  the  teinds  were  conveyed 
to  the  feuar.  Such  a  clause  is  not  unusual,  though  its  insertion  is  an  unnecessary  pre- 
caution. If  the  superior  had  not  possessed  a  right  to  the  [135]  teinds,  it  would  have  been 
quite  natural  and  proper  that  he  should  have  excepted  them  from  the  warrandice,  along 
with  the  other  burdens  to  which  the  lands,  or  the  feuar,  as  proprietor,  would  be  subject. 
The  circumstance  that  the  superior  was  himself  the  person  having  right  to  the  teinds 
did  not  make  the  exception  from  the  warrandice  in  regard  to  them  less  proper.  The 
fact  that  it  was  inserted  seems  an  argument  in  favour  of  the  pursuers'  contention,  that 
the  superior  intended  to  retain  the  right  to  the  teinds,  in  which  case  alone  they  would 
constitute  a  burden  upon  the  lands  or  the  feuar.  The  Lord  Ordinary  can  see  no  ground 
for  reading  the  exception  of  teind  as  relating  merely  to  stipend,  as  a  burden  on  the 
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[135]  The  defenders,  having  reclaimed,  argued; — (1)  That  the  exception  of 
"  teind "  from  the  clause  of  warrandice,  and  its  being  classed  along  with  [136]  ^^^^^ 
and  other  public  burdens,  implied  that  the  vassals  were  to  bear  the  burden  of  minister's 
stipend,  and  therefore  that  the  teinds  were  conveyed  to  them.  It  might  also  be  taken 
to  mean  merely  that  while  the  teind  was  conveyed,  the  pursuers'  predecessors  gave  no 
warrandice  applicable  to  teind ;  (2)  That  the  intention  of  parties  to  convey  teind  was 
shewn  by  the  description  of  the  lands  in  the  dispositive  clause  '*  as  presently  possessed 
by  John  Orr,  tennant  therein  " ;  and  (3)  That  this  was  the  true  meaning  of  the  parties 
was  shewn  by  the  manner  in  which  the  feu-contract  had  been  construed  by  usage  for 
more  than  a  century. 

The  pursuers  pleaded ; — (1)  That  the  case  turned  upon  the  terms  of  the  original 
feu-contract;  that  it  admittedly  contained  no  express  conveyance  of  teind,  and  that 

teinds  implicitly  conveyed.  The  feuar  is  not  taken  bound  to  pay  the  stipend.  If  he 
had  been  so,  it  would,  on  principle  and  authority,  have  been  a  circumstance  of  the 
greatest  importance,  as  raising  the  implication  that  it  was  intended  to  convey  the 
teinds. 

"It  therefore  appears  to  the  Lord  Ordinary  that  the  case  of  the  defenders  is 
narrowed  to  the  effect  of  the  admitted  conduct  of  parties  since  the  date  of  the 
feu-contract.  The  primary  view  of  this  ground  for  holding  teinds  to  be  conveyed 
by  implication  is,  that  it  affords  the  contemporaneous  construction  by  the  parties 
themselves  of  the  meaning  of  their  own  contract.  It  seems  doubtful  whether  the 
conduct  of  their  successors  in  the  matter  is  of  any  direct  importance,  unless  it  may 
be  of  such  a  kind  as  to  bar  themselves  personally  from  enforcing  what  might  otherwise 
be  their  right.  The  Lord  Ordinary  assumes  that  the  mere  fact  that  the  disponer  and 
his  successors  have  not,  for  however  long,  demanded  the  teind,  is  not  sufficient  to 
raise  the  presumption  that  it  was  included  in  the  conveyance.  Otherwise  this  question 
could  seldom  have  arisen.  In  connection  with  other  circumstances,  the  absence  of 
such  a  demand,  especially  by  the  disponer  himself,  is  a  very  weighty  circumstance, 
though  its  importance  is  diminished  by  the  consideration  that,  in  former  times,  lay 
titulars  appear  to  have  been  very  remiss  in  asserting  their  rights.  In  the  present 
case,  there  has  admittedly  never  been  any  demand  for  teinds  from  the  vassal  in  the 
feu  until  it  was  recently  made  by  the  present  pursuers.  If  this  fact  stood  alone,  the 
Lord  Ordinary  would  hold  it  to  be  an  irrelevant  ground  of  defence  against  the  claim 
when  now  made.  It  might  not  be  unjust,  or  altogether  contrary  to  the  policy  of  the 
law,  but  he  does  not  think  it  is  warranted  by  any  of  the  decisions. 

"  The  only  other  fact  connected  with  the  conduct  of  parties  in  the  present  case, 
which  combiaes  with  the  absence  of  such  a  demand,  is,  that  in  localities  of  stipends 
modified  in  1798,  1809,  1830,  and  1865,  the  vassals  were  localled  on  eecundo  loco 
in  respect  of  the  teinds  of  Barnbrock,  as  being  held  in  heritable  right.  This  is  of 
the  more  importance  as  the  superior  was  an  heritor  in  the  parish  in  respect  of  his 
other  lands,  and  a  party  to  the  process ;  but  the  Lord  Ordinary  does  not  think  that 
this  is  a  circumstance  which  can  be  taken  as  affecting  the  construction  of  the  feu- 
contract  granted  in  1755.  Apart  from  the  consideration  that  before  1798  the  parties 
may  have  been  entirely  ignorant  of  the  true  intention  and  meaning  of  their  predecessors 
in  entering  into  the  contract,  it  was  not  a  matter  of  practical  importance  whether  the 
stipend  was  allocated  on  the  vassal  or  not.  If  the  superior  had  the  right  to  the  tithes, 
and  intended  to  demand  them,  it  was  the  same  thing  to  him  whether  the  stipend 
exigible  in  respect  of  them  was  paid  by  the  vassal  and  deducted  from  him,  or  was 
paid  by  him — he  receiving  the  full  amount  of  teind  from  the  vassal.  It  is  believed 
that  the  more  common  course  is  to  allocate  the  teind  on  the  owner  of  the  land, 
leaving  it  to  him  to  deduct  the  amount  from  the  titular,  or  other  party  in  right  of 
the  teinds.  In  any  view,  it  was  proper  that  these  teinds  should  be  allocated  upon 
secundo  lo(fb,  as  being  held  in  heritable  right. 

"The  following  cases  were  referred  to  at  the  debate: — Scott  r.  Muirhead,  1672, 
M.  15,638;  Callander  v.  Carruthers,  1698,  M.  15,649;  Dunning  v.  Creditors  of 
Tillibole,  1748,  M.  15,695  ;  Campbell  v.  Earl  of  Moray,  M.  Teinds,  [136]  App.  4; 
Mansfield  v.  Robertson,  13  S.  832;  Macdonald  v.  Heriot's  Hospital,  Sh.  Teinds,  156  ; 
Pagan  v.  Macrae,  22  D.  806. 

"  The  parties  will  come  prepared  to  state  at  the  next  calling  how  the  amount  of 
teind  is  to  be  ascertained." 
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there  were  no  special  circumstances  from  which  an  implied  conveyance  could  be 
presumed;  (2)  That  the  teinds  having  been  feudalised  as  a  separate  subject  in  the 
persons  of  the  pursuers'  predecessors,  they  could  not  be  conveyed  except  by  an  express 
conveyance,  with  a  precept  specifying  the  appropriate  symbols  for  infef tment  in  teinds ; 
(3)  That,  at  any  rate,  the  fact  that  the  pursuers'  predecessors  were  infeft  in  the  teinds 
as  a  separate  subject,  while  the  feu-contract  neither  expressly  conveyed  teinds,  nor 
aathorised  infeftment  therein  by  the  appropriate  symbols,  afforded  strong  presumption 
against  any  intention  to  convey  teinds ;  and  (4)  That  this  presumption  was  irresistible, 
looking  to  the  manner  in  which  the  pursuers'  predecessors  had  by  the  terms  of  the 
warrandice  clause  expressly  reserved  right  to  claim  teinds.  There  was  no  authority 
for  the  defenders'  contention  that  the  express  imposition  of  "  teind  "  as  a  burden  upon 
the  vassals  was  equivalent  to  laying  upon  them  the  burden  of  "  stipend  " ;  and  on  the 
defenders'  alternative  view  of  the  meaning  of  the  exception  of  teind  from  the  warrandice 
clause,  the  "  cess  "  was  conveyed  as  well  as  the  '*  teind  " ;  (5)  The  usage  proved  either 
that  the  pursuers  had  been  remiss  in  exacting  their  rights,  or  that  the  stipend  had  until 
now  exhausted  the  teinds,  which  were  not  valued ;  and  the  localling  of  the  defenders 
as  having  heritable  rights  to  their  teinds  was  correct,  and  according  to  the  usual 
practice  in  localities,  if  their  superiors  had  heritable  rights. 

The  following  authorities  were  referred  to  by  the  parties  in  addition  to  those  quoted 
by  the  Lord  Ordinary: — Erskine,  iL  10,  40;  Menzies'  Lectures  on  Conveyancing,  p. 
810;  Hope  r.  Speares,  July  11,  1837,  15  S.  1088;  Stevenson  v.  Earl  of  Zetland,  Sept. 
20, 1858,  20  D.  651. 

Lord  Pbssidsnt. — I  am  of  opinion  that  our  judgment  should  be  for  the  defenders. 
1  think  the  intention  of  the  parties  to  this  feu-contract  was  that  the  vassals  should, 
after  the  term  of  entry,  bear  all  the  burdens  upon  the  lands,  of  which  the  superiors 
were  to  relieve  them  prior  to  that  term.  This  implies,  with  regard  to  the  teinds, 
according  to  all  the  authorities,  that  the  vassals  should  have  the  fund  out  of  which 
stipend  is  payable.  It  is  unreasonable  to  suppose  that  the  original  vassals  ever  con- 
templated or  agreed  to  a  liability  for  payment  of  these  unvalued  teinds  to  their 
superiors.  The  vassals'  undisturbed  possession  of  the  teinds  for  more  than  a  century 
is  important  as  showing  that  this  has  until  now  been  held  the  true  meaning  and  effect 
of  the  feu-contract. 

Lord  Dbas. — The  question  is,  whether,  when  the  feu-contract  was  entered  into, 
it  was  intended  that  teind  duties  should  be  paid  to  the  superior  in  addition  to  the 
sum  which  he  received  in  hand  and  the  feu-duty  for  which  he  expressly  [137]  stipulated  1 
Teind  is  nowhere  expressly  mentioned  in  the  deed,  except  in  this  peculiar  clause  of 
warrandice.  I  cannot  read  that  clause  as  implying  that  the  superior  intended  to  reserve 
the  teind.  I  think  it  plainly  indicates  that  the  vassal  was  to  bear  all  the  burdens 
on  the  land,  including  the  stipend,  and  consequently  that  he  was  to  have  the  teind 
out  of  which  the  stipend  was  payable.  In  a  feu-contract  such  as  this  it  is  not  readily 
to  be  assumed  that  the  superior  intends  to  retain  the  teind ;  the  presumption  is  rather 
in  favour  of  a  conveyance  of  the  teinds  to  the  vassal.  I  think  it  was  so  intended  here, 
and  the  parties  have  themselves  so  construed  the  feu-contract  for  more  than  a  century. 

Lord  Ardhillan. — ^There  are  various  circumstances  here  which  lead  me  to  the 
same  conclusion  as  your  Lordships.  The  first  of  these  is  that  the  teinds  are  not 
expressly  reserved  by  the  superior  in  conveying  the  lands  and  pertinents.  Then  the 
subjects  are  conveyed  as  they  were  possessed  by  John  Orr,  and  it  can  hardly  be 
believed  that  he  did  not  possess  stock  and  teind  together.  The  circumstance  that  teind 
is  excepted  from  the  warrandice  is  also  in  favour  of  the  defenders.  T  do  not  under- 
stand the  meaning  or  object  of  this  exception,  unless  the  intention  was  to  impose  upon 
the  vassal  the  burden  of  stipend. 

Lord  Kinlogh. — I  cannot  interpret  that  word  "  teind  "  in  the  clause  of  warrandice 
as  meaning  either  stipend  or  burden  out  of  teind.  But  to  my  mind  the  evidence  as 
to  usage  is  perfectly  unanswerable,  and  accordingly  I  concur  with  your  Lordships 
in  holding  that  the  teinds  were  conveyed  along  with  the  lands. 

This  interlocutor  was  pronounced: — "Recall  the  interlocutor:  Find  that,  in  the 
circumstances  of  the  case,  the  feu-contract  of  23d  May  1755  must  be  held  to  convey 
the  teinds  as  well  as  the  lands  therein  mentioned :  Therefore  assoilzie  the  defenders, 
and  decern :  Find  the  defenders  entitled  to  expenses,  and  remit,"  &c. 

A.  Kirk  Mackis,  S.S.C. — Murray,  Beith,  &  Murray,  W.S. — Agents. 
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No.  41.  Vin.  Macphkrson,  137.     10  Nov.  1869.     2d  Div.— -Lord  Mure,  E. 

Andrew  Olivek,  Pursuer. — Pattison — Burnet 
William  Eobertson,  Defender. — Giffcyrd — Paterson. 

Servitude — Road — Locked  Gate. — Held  that  the  proprietor  of  a  covered  archway,  which 
was  subject  to  a  servitude  of  passage,  was  not  entitled  to  place  on  it  a  locked  gat«, 
although  he  offered  to  give  a  key  to  the  owner  of  the  dominant  tenement. 

Supra,  p.  82. 

This  was  an  action  of  reduction  of  certain  interlocutors  pronounced  in  the  Sheriff- 
court  of  Ayrshire. 

The  pursuer  Oliver  and  the  defender  Robertson  were  coterminous  proprietors  in 
Kilmarnock.  By  disposition,  dated  in  1811,  Begbie,  then  proprietor  of  the  Angel 
Inn,  Kilmarnock,  disponed  to  the  pursuer's  author.  Young,  a  portion  of  ground 
immediately  adjoining  the  Angel  Inn,  "  but  excepting  and  reserving  always  from  the 
subjects  above  disponed  a  passage  (now  a  covered  archway)  of  ten  feet  in  breadth, 
running  between  the  property  disponed  and  the  Angel  Inn  " ;  and  in  the  testing-clause 
it  was  declared  that  Young  was  entitled  to  the  property  of  the  ten  feet,  Begbie  and 
the  neighbouring  heritor  having  only  a  privilege  therein. 

In  1866  Oliver  proposed  to  place  a  locked  gate  across  the  passage,  offering  to  give 
Bobertson,  the  present  proprietor  of  the  Angel  Inn,  a  key. 

Bobertson,  who  alleged  that  from  time  immemorial  he  had  had  the  free  and  un- 
interrupted use  of  the  passage  as  an  access  to  the  court-yard  and  stables  of  the  Angel 
Inn,  and  that  the  erection  of  the  gate  would  seriously  interfere  with  the  free  use  of 
the  access,  presented  a  petition  to  the  Sheriff  [138]  of  Ayrshire  to  have  OUver  inter- 
dicted from  putting  up  an  iron  gate,  or  any  otner  obstruction  in  the  passage  or  arch- 
way therein  mentioned,  "  and  from  interfering  with  the  petitioner's  rights  and  free  use 
of  said  passage  or  archway,  for  taking  his  horses  and  carriages,  and  those  of  his  tenants 
and  others,  through  the  same  to  the  court-yard  and  stables  at  the  back  thereof." 

After  a  proof  as  to  the  state  of  possession  the  Sheriff-substitute  (Anderson)  granted 
interdict,  and  on  appeal  the  Sheriff  (Campbell)  adhered. 

Oliver  then  brought  this  action  of  reduction  of  these  interlocutors. 

The  Lord  Ordinary  (Mure)  pronounced  this  interlocutor: — "Finds,  as  matter  of 
fact,  1st,  That  in  the  year  1811  the  late  John  Begbie,  innkeeper  in  Kilmarnock,  was 
proprietor  of  the  property  now  belonging  to  the  pursuer  and  defender  respectively,  and 
that  he  then  occupied  the  property  belonging  to  the  defender,  under  the  name  of  the 
Angel  Inn:  2d,  That  by  disposition  dated  in  the  year  1811  the  said  John  Begbie 
conveyed  to  the  pursuer's  author,  William  Young,  a  portion  of  the  said  property, 
extending  to  18  feet  of  frontage,  then  unbuilt  on,  and  immediately  adjoining  the  Angel 
Inn :  3d,  That  the  said  disposition  contained  the  following  exception  : — *  But  excepting 
and  reserving  always  from  the  subjects  above  disponed  a  passage  of  10  feet  in  breadth ' 
(the  archway  in  question),  *  running  from  the  High  Street  along  the  gable  of  Robert 
Johnston  and  Archibald  Finnic  to  the  middenstead  occupied  by  me ; '  and  that,  in 
the  testing-clause  of  the  disposition,  it  is  declared  that  the  said  William  Yoimg  was 
entitled  to  the  property  of  the  said  10  feet,  and  that  the  said  John  Begbie  and  the 
neighbouring  heritor  had  only  a  privilege  therein :  4th,  That  after  the  property  now 
belonging  to  the  pursuer  was  acquired  by  the  said  William  Young,  and  a  house  built 
thereon,  an  application  was  presented  to  the  Magistrates  of  Kilmarnock,  in  the  year 
1814,  by  the  proprietor  of  the  Angel  Inn,  setting  forth  that  the  said  William  Young 
had  unwarrantably  erected  an  iron  gate  at  the  mouth  of  the  said  passage,  and  craving 
to  have  it  removed,  and  that  the  said  William  Young  was  assoilzied  from  the  condosions 
of  that  action:  5th,  That  it  is  not  proved  that  the  gate  to  which  these  proceedings 
referred  continued  to  exist  for  more  than  a  few  years  after  the  date  of  the  said 
proceedings,  or  that  any  gate  was  erected  either  at  the  mouth  of  or  within  the  said 
archway  after  the  Angel  Inn  was  burned  and  rebuilt,  which  it  appears  to  have  been 
about  the  year  1826 :  6th,  That  on  the  said  Angel  Inn  being  rebuilt,  the  upper  flat 
thereof  was  used  and  sublet  as  a  dwelling-house ;  that  the  only  entry  thereto  was  from 
the  court-yard  behind  the  said  inn;  and  that  the   tenants  of  the  said  houses  have. 
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since  that  date,  been  in  use  to  use  the  archway  in  question  as  their  means  of  access 
to  their  houses :  7th,  That  since  the  said  date  the  defender  and  his  authors  and  tenants 
have  had  the  uninterrupted  use  of  the  said  passage  or  archway  in  question,  without 
any  gate  or  other  obstruction,  for  any  purposes  that  were  necessary  for  the  proper 
occupation  of  the  said  inn  and  adjoining  back-yard  and  premises:  Finds,  in  these 
circumstances,  in  point  of  law,  that  the  defender  has  the  right  to  free  and  uninterrupted 
access  by  means  of  the  passage  in  question  to  the  yard  behind  for  the  uses  of  the  said 
inn  and  premises  adjoining  thereto,  and  that  the  pursuer  was  not  warranted  in  erecting 
the  gate  in  question  within  the  said  passage  in  the  manner  complained  of :  Therefore 
repels  the  reasons  of  reduction,  and  assoilzies  the  defender  from  the  conclusions  of  the 
action :  Finds  him  entitled  to  expenses,"  &c. 

The  pursuer  reclaimed. 

The  Court  pronounced  this  interlocutor : — "  Eecall  the  fifth,  sixth,  [139]  ^^^  seventh 
findings  of  the  Lord  Ordinary  in  point  of  fact,  and  also  the  findings  in  point  of  law ; 
and,  in  lieu  thereof,  find  that  the  pursuer  has  failed  to  prove  that  he  has  exercised  for 
forty  years  the  right  of  putting  a  locked  gate  on  the  passage,  and  that  the  defender  has 
proved  that  since  1 81 4  the  said  passage  has  been  used  by  himself  or  his  predecessors  for 
the  purposes  set  forth  in  the  prayer  of  his  petition :  Find,  in  point  of  law,  that  under 
the  reservation  contained  in  his  title,  the  pursuer  was  not  entitled  to  place  a  locked  gate 
on  the  said  passage,  or  to  obstruct  the  defender  in  the  use  thereof :  Quoad  ultra  adhere 
to  the  Lord  Ordinary's  interlocutor,  and  find  the  defender  entitled  to  additional 
expenses  (except  as  regards  the  expenses  for  new  caution  reserved  by  the  interlocutor 
of  the  30th  October,  as  to  which  find  the  pursuer  entitled  to  expenses),  and  remit,"  &c, 
James  Somerville,  S.S.C. — J,  &  A.  Peddie,  W.S. — Agents. 


No.  42.  VIIL  Maophbrson,  139.     13  Nov.  1869.     Ist  Div.— Lord  Mure,  M. 

John  Allan  (Judicial  Factor  on  Balmaad  and  Moreless),  Petitioner. —  Watson 

— Brown, 

Mrs.  Olivia  Russell  or  Mackay,  Compearer. — SoL-Gen.  Clark — Keir. 

Mrs.  Jane  Duff  Mackay  or  Ewing,  Compearer. — Shand, 

Judicial  FoAior — Nobile  officium — Trust — Discretion  as  to  Increase  of  Armuity — 
Thdlusson  Act, — A  testator,  who  died  in  1821,  provided  to  his  daughter,  who  was 
then  married,  an  annuity  of  £50,  empowering  his  trustees,  "  if  my  funds  will  admit, 
and  if  they  shall  think  she  has  occasion  for  it,  eventually  to  make  some  addition  to 
aaid  annuity,  according  as  their  own  good  judgment  and  discretion  shall  suggest." 
The  residue  of  his  estate,  with  accumulation  of  interest,  was  to  be  paid  to  his  daughter 
for  behoof  of  her  children  in  the  event  of  her  surviving  her  husband.  In  1869,  the 
estate  being  then  under  the  management  of  a  judicial  factor,  the  daughter  being 
nearly  eighty  years  of  age,  her  husband  nearly  ninety,  and  they  being  in  poor  circum- 
stances, the  factor  petitioned  for  authority  to  pay  the  daughter  an  additional  annuity 
of  £300  a-year,  stating  the  rental  of  the  heritage  at  £515,  and  the  accumulations  at 
£6600.  The  principal  beneficiaries  consented.  The  Court  granted  the  authority 
craved. 

Question,  whether  the  Thellusson  Act  did  not  apply. 

See  ante,  vol.  v.  p.  1004. 

John  Bussell  of  Balmaad  died  in  1821,  leaving  a  trust-disposition  and  settlement, 
whereby  he  conveyed  to  trustees  his  whole  estate,  heritable  and  moveable,  with  instruct 
tions  after  his  decease  to  sell  and  convert  the  same  into  cash,  and  apply  the  proceeds  in 
manner  therein  stated.  Among  other  purposes  of  the  trust  the  trustees  were  directed  to 
make  payment  to  his  daughter,  Olivia  Eussell  or  Mackay,  wife  of  James  Duff  Mackay, 
out  of  the  yearly  interest  of  the  trust-estate,  for  her  own  use,  and  upon  her  own  simple 
receipt,  exclusive  of  the  jus  mariti  of  her  said  husband,  of  a  free  yearly  annuity  of  £50 
sterling  during  her  life,  or  until  she  comes  eventually  to  have  possession  of  the  trust- 
funds,  in  virtue  of  the  succeeding  clause  of  the  deed,  and  that  at  two  terms  in  the  year, 
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..."  but  with  power  to  my  trustees,  if  my  funds  will  admit,  and  if  they  shall  think 
she  has  occasion  for  it,  eventually  to  make  some  addition  to  said  annuity,  according  as 
their  own  good  judgment  and  discretion  shall  suggest." 

With  regard  to  the  residue  of  his  estate,  and  such  interest  as  might  accumulate,  he 
directed  that  in  the  event  of  Mackay  predeceasing  his  wife,  the  truster's  daughter,  his 
trustees  should,  within  twelve  months  after  that  event,  make  over  the  whole  residue  to 
her  under  burden  of  a  certain  annuity,  but  subject  to  the  condition  that  she  should  be 
bound  to  preserve  the  capital  for  her  children;  and  in  the  event  of  her  husband 
sur-[140]-viving  her  the  trustees  were  to  divide  the  estate  equally  among  her  children, 
under  the  condition  that  none  of  her  children  by  Mackay  should  receive  any  part  during 
his  life. 

On  the  death  of  the  truster  none  of  the  trustees  accepted ;  Mrs.  Mackay  then  took 
possession  of  the  whole  estate,  and  appointed  her  husband  factor  thereon.  In  1840  the 
estate  was  put  under  the  management  of  a  judicial  factor. 

Thereafter  various  steps  were  taken  by  Mrs.  Mackay,  with  the  view  of  obtaining  an 
addition  to  her  annuity,  and  various  questions  relating  to  her  interest  in  the  trust-estate 
were  litigated  between  her  and  the  judicial  factor.  See  Mackay  v.  Ewing,  ante,  vol.  v. 
p.  1004. 

In  March  1869  a  petition  at  the  instance  of  Mrs.  Mackay,  her  daughter  Mi's.  Ewing, 
and  two  of  her  daughters,  was  presented  to  the  Court,  asking  an  increased  annuity,  in 
addition  to  the  £60  paid  to  Mrs.  Mackay  on  the  application  of  the  judicial  factor,  of 
£150  to  Mrs.  Mackay  and  £150  to  Mrs.  Ewing,  and  alternatively  of  £300  to  Mrs. 
Mackay.  After  a  variety  of  procedure,  the  Lord  Ordinary,  by  interlocutor  of  5th  June 
1869,  authorised  the  petitioner  "to  make  payment  out  of  the  funds  of  the  trust-estate 
under  his  charge  to  the  petitioner,  Mrs.  Mackay,  of  the  sum  of  £150  per  annum,  as  an 
increased  alimentary  annuity,  over  and  above  and  in  addition  to  the  annuity  of  £50  of 
which  she  is  now  in  receipt " ;  but  refused  the  prayer  of  the  petition  so  far  as  it  craved 
a  like  annuity  of  £150  for  Mrs.  Ewing. 

Mrs.  Ewing  having  reclaimed  against  that  interlocutor,  the  First  Division  of  the 
Court,  on  26th  June  1869,  pronounced  the  following  interlocutor: — "The  Lords  having 
heard  counsel  in  this  cause,  supersede  further  consideration  in  the  meantime,  that  the 
factor  may  consider  the  proceedings,  and  make  an  application  to  the  Court  if  so 
advised." 

The  judicial  factor  now  presented  this  petition  for  authority  to  pay  Mrs.  Mackay  an 
increased  annuity  of  £300,  in  addition  to  the  annuity  of  £50  already  paid  to  her.  The 
petitioner  stated  that  Mrs.  Ewing  consented  to  the  proposed  increase  of  her  mother's 
annuity,  although  still  insisting  that  he  should  proceed  with  an  action  of  count  and 
reckoning  raised  by  him  against  Mrs.  Mackay  in  regard  to  her  intromissions  with  the  trust- 
estate.  It  appeared  that  Mrs.  Mackay  was  now  nearly  eighty  years  of  age,  her  husband 
being  about  ten  years  older,  and  that  they  were  in  poor  circumstances.  The  present 
rental  of  the  heritable  estate  belonging  to  the  trust  was  stated  to  be  £515,  IBs.  lOd., 
while  there  were  funds  belonging  to  the  estate  under  the  management  of  the  factor  to 
the  amount  of  £6600. 

A  minute  consenting  to  the  prayer  of  the  petition  being  granted  was  put  in  by  Mrs* 
Ewing  and  her  daughters. 

The  Lord  Ordinary  reported  the  case,  as  having  reference  to  the  previous  petition, 
consideration  of  which  had  been  superseded  by  the  Court. 

In  the  course  of  the  discussion  counsel  for  the  petitioner  called  attention  to  the  pro- 
visions of  the  Thellusson  Act,  and  maintained  that  Mrs.  Mackay  was  entitled  to  the 
accumulations  of  interest  since  1842. 

At  advising, — 

Lord  Prbsidsnt. — This  case  comes  before  us  in  the  shape  of  an  application  by  the 
judicial  factor,  who  says  very  properly  that  it  is  not  in  his  own  power  to  grant  the 
increase  of  annuity,  but  that  the  Court  may  authorise  him  to  exercise  the  discretion 
conferred  by  the  truster  on  his  trustees.  It  is  in  these  terms: — "With  power  to 
my  trustees,  if  my  funds  will  admit,  and  if  they  shall  think  she  has  occasion  for  it, 
eventually  to  make  some  addition  to  said  annuity,  ac-[l4l]-cording  as  their  own  good 
judgment  and  discretion  shall  suggest."  Kow,  assuming  that  we  are  to  exercise  that 
judgment  and  discretion,  I  think  we  have  the  means  of  arriving  at  one  or  two  practical 
conclusions.  In  the  first  place,  there  is  no  doubt  that  the  trust-funds  will  admit  of  this 
discretion  being  exercised,  for  they  have  greatly  increased,  and  there  is  no  other  object 
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at  present  to  which  they  can  be  applied.  The  second  conclusion  to  which  I  think  we 
may  safely  come  is,  that  this  lady  has  great  occasion  for  some  addition  to  her  annuity. 
She  has  only  £50  a-year,  and  therefore  £300  would  be  a  very  desirable  addition. 
That  sum  is  probably  more  than  the  truster  meant  by  the  words  "  some  addition  " ;  but 
I  think  we  may  so  read  them.  I  am  very  much  moved  to  this  result  by  the  suggestion, 
made  to-day  for  the  first  time,  by  the  Solicitor-General,  which  seems  to  me  almost 
eoQclusive.  The  way  in  which  the  income  of  the  trust-estate  is  to  be  disposed  of  under 
the  deed  is,  that  it  is  to  be  accumulated  while  Mrs.  Mackay  and  her  husband  live. 
The  truster  died  in  1821 ;  and,  if  the  Thellusson  Act  applies,  the  accumulation  ceased 
to  be  legal  in  1842,  and  if  so,  the  income  belongs  to  Mrs.  Mackay.  That  consideration 
strengthens  the  conclusion  to  which  I  should  otherwise  be  disposed  to  come,  on  a 
construction  of  the  deed  and  a  consideration  of  the  circumstances. 

LoBD  Deas. — In  this  case  the  testator  provided  an  annuity  of  £50  to  his  daughter, 
and  gave  power  to  his  trustees  to  make  some  addition  to  it  if  they  thought  there  was 
occasion  for  doing  so.  Ko  limitation  was  imposed  by  the  testator  on  the  power  of  the 
trustees  to  add  to  the  annuity,  except  what  is  implied  in  the  word  some^  taken  in 
connection  with  the  amount  of  the  annuity,  which  is  only  £50.  The  difficulty  which 
the  trustees  would  have  had  would  have  been  in  that  word  some.  The  circumstance 
of  the  fund  being  nearly  doubled  would,  however,  have  entitled  them  to  go  a  consider- 
able length,  and  I  am  not  satisfied  that  they  would  have  incurred  personal  liability  by 
increasing  the  annuity  to  the  amount  now  asked.  If  the  trustees  had  it  in  their  power 
to  make  such  an  addition,  it  is  clearly  in  our  power  to  authorise  the  judicial  factor  to 
do  what  they  might  have  done.  But  I  agree  with  your  Lordship  that  all  difficulty  is 
removed  on  looking  to  the  fact  that,  ever  since  1842,  the  accumulation  of  interest  has 
been  contrary  to  the  provision  of  the  Thellusson  Act.  No  doubt  the  deed  directs  an  ac- 
eumolation,  but  we  must  read  that  as  a  direction  to  accumulate  so  long  as  it  was  lawful 
to  do  so.  The  period  during  which  it  was  lawful  to  accumulate  came  to  an  end  in 
1842,  and  in  that  view  of  the  case  the  surplus  income  since  1842  would  belong  to  the 
daughter. 

Lord  Ardmillan  concurred. 

Lord  Kinlogh. — I  have  arrived  at  the  same  result.  It  is  clear  that  we  have  power 
to  authorise,  if  we  think  it  proper,  an  addition  to  this  annuity.  If  we  had  been 
called  u])on  to  exercise  this  power  shortly  after  the  death  of  the  testator,  the  words  ''some 
addition  "  would  scarcely  have  warranted  the  addition  of  £300  to  the  annuity  of  £50. 
But  the  position  of  matters  has  entirely  changed  since  (hat  period ;  and  in  now  forming 
OUT  opinion  we  must  look  at  the  present  condition  of  the  trust-estate,  the  situation  of 
the  parties,  and  the  whole  circumstances  of  the  case.  I  give  no  opinion  on  the  applica- 
tion of  the  Thellusson  Act,  nor  on  any  question  of  vesting,  or  other  legal  question.  I 
simply  say  that  I  am  satisfied  that,  in  the  circumstances,  we  are  giving  effect  to  the 
right  and  rational  intention  of  the  testator  in  authorising  the  addition  now  sought. 

The  following   interlocutor   was  pronounced : — "  Remit  to  the   Lord  Ordinary  to 
grant  the  prayer  of  the  petition,  and  to  appoint  the  exi)ense  of  all  parties  to  be  paid  out 
of  the  accumulated  income  of  the  trust-estate.'' 
James  C.  Baxter,  S.S.C. — H.  &  A.  Inglis,  W.S. — Alex.  Morison,  S.S.C. — Agents. 


No.  4.3.  VIIL   Macpherson,    142.     16   Nov.    1869.     2d   Div.— Lord  Mure, 

Teind  Clerk. 

Right  Hon,  the  Eakl  of  Moray,  Objector. — Sol-Gen.  Clark — Shand. 
Rev.  Hugh  M'Diarmid,  Respondent. —  Webster — Balfour. 

Teinds — Royal  Forest — Evidence  on  which  held{l)  that  the  forest  of  Glenfinlas  had  not 
heen  from  time  immemorial  a  royal  forest ;  and  (2)  that  it  had  not  been  exempted  from 
heing  localled  on  for  stipend. 

Question  {per  Lord  Neaves),  Whether  lands  which  have  been  a  royal  forest  from  time 
immemorial  are  in  every  case  free  from  stipend  1 

In  a  process  of  augmentation,  modification,  and  locality  at  the  instance  of  the  Rev. 
Hugh  M'Diarmid,  minister  of  the  parish  of  Callander,  against  the  heritors,  an  interim 
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scheme  of  locality  was  prepared,  in  which  the  Earl  of  Moray  was  localled  on  "  for  the 
forest  and  grazing  of  Glenfinlas." 

Objections  were  lodged  for  Lord  Moray,  in  which  he  averred; — "The  subjects 
described  in  the  said  interim  scheme  as  the  forest  and  grazing  of  Glenfinlas  consist  of 
the  royal  forest  of  Glenfinlas,  which  belongs  to  the  Grown,  and  of  which  the  objector 
is  heritable  keeper.  The  said  forest  has  from  time  immemorial  been  a  royal  forest,  and 
by  charters  dated  14th  July  1528  and  2d  February  1531,  King  James  V.  appointed 
James  Stuart,  the  ancestor  of  the  objector,  to  be  heritable  keeper  thereof.  Since  that 
time  the  predecessors  of  the  objector,  and  the  objector  himself,  have,  under  their  titles, 
possessed  the  said  forest  as  heritable  keepers  thereof,  the  title  of  the  objector  to  the 
said  forest  as  such  heritable  keeper  having  been  completed  by  crown  writ  of  clare 
constat  in  his  favour  dated  9th,  and  registered  in  the  Cireneral  Register  of  Sasines  on  10th 
November  1859." 

In  addition  to  a  plea  of  res  judicata,  which  was  not  insisted  in,  the  Earl  pleaded; — 
2.  The  forest  of  Glenfinlas,  as  a  royal  forest,  is  not  teindable ;  and  the  objector,  as 
heritable  keeper  of  the  said  forest,  is  not  liable  in  teind  for  or  in  respect  of  the  said 
forest.  3.  In  respect  that  the  said  forest  is  a  royal  forest,  and  also  in  respect  that  it  has 
never  paid  teind,  the  objections  stated  by  the  objector  should  be  sustained,  and  no  portion 
of  the  stipend  or  augmented  stipend  should  be  allocated  on  said  forest. 

The  minister,  in  answer  to  the  above  statement,  averred ; — "  The  lands  described  in 
the  scheme  of  locality  as  the  forest  and  grazing  of  Glenfinlas  consist  of  an  extensive  and 
valuable  tract  of  land  in  this  parish,  let  by  the  objector  for  the  grazing  of  sheep  and 
cattle.  Admitted  that  the  objector  and  his  predecessors  have  for  a  long  period  possessed 
these  lands,  and  drawn  the  rents  thereof ;  but  it  is  denied  that  the  said  lands  are,  or 
from  time  immemorial  have  been,  a  royal  forest,  and  reference  is  made  to  the  titles. 
Further,  it  is  explained  that  the  lands  in  question,  which  formed  part  of  the  old  earldom 
or  lordship  of  Menteith  from  the  earliest  period,  belonged  to  a  subject,  and  only  fell  to 
the  Crown  in  or  about  the  year  1425  by  the  forfeiture  of  the  Duke  of  Albany;  that 
they  were  by  various  grants  again  given  out  to  subjects,  and  are  now  in  possession  of  the 
objector  under  the  titles  produced,  to  which  reference  is  made." 

The  minister  pleaded; — 5.  It  affords  no  ground  for  exempting  lands  from  the 
burden  of  stipend  that  they  are  or  may  at  one  time  have  been  included  in  a  royal 
forest.  7.  There  are  not  only  no  grounds  for  exempting  the  lands  in  question  from  the 
stipend  which  has  been  allocated  on  them,  but  (1)  these  lands  having  from  an  early 
period  been  subjected  to  the  buQlen  of  stipend,  and  localled  on  for  the  same,  is  fatal  to 
the  objector's  pretensions  that  they  enjoyed  exemption  from  stipend ;  (2)  the  absence 
of  evidence  to  establish  (what  is  not  alleged  and  what  is  not  the  fact)  that  they  have 
always  belonged  to  the  Crown  is  also  fatal  to  their  claim  of  exemption. 

The  Lord  Ordinary  allowed  to  the  objector  and  to  the  minister  a  proof,  [143]  before 
answer,  of  their  res jiective  averments.  Various  documents  were  produced.  The  import 
of  the  proof  appears  from  the  opinions  of  the  Judges. 

On  31st  March  1869  the  Ix)rd  Ordinary  (Mure)  pronounced  this  interlocutor: — 
"  Repels  the  objections  to  the  interim  scheii|e  of  locality :  Finds  the  respondent  entitled 
to  expenses,"  &c.* 


*  "  Note. — Although  there  is  a  plea  of  res  judicata  stated  upon  record  by  the 
objector,  founded  on  the  proceedings  in  the  decree  of  valuation  of  1762,  that  plea  was 
not  insisted  on  before  the  Lord  Ordinary  ;  but  the  main  question  raised  between  the 
parties  was,  whether  the  present  case  fell  within  the  principle  of  the  decision  in  the 
case  of  Falkland,  May  25,  1814  (2  Con.  p.  54),  and  Linlithgow,  November  25,  1829, 
or  of  the  decision  in  the  case  of  Gilchrist  ?;.  Earl  of  Haddington,  November  25,  1829 
(Teind  Cases,  p.  200),  in  which  it  was  decided  that  property  which  had  never  been 
alienated  by  the  Crown,  and  had  always  been  dealt  with  as  teind  free,  was  not  liable 
in  stipend. 

"(1)  Upon  considering  the  evidence,  the  Lord  Ordinary  has  come  to  the  conclusion 
that  the  present  case  is  ruled  by  the  decisions  in  the  cases  of  Falkland  and  Linlithgow, 
and  not  by  that  of  the  Earl  of  Haddington,  relied  on  by  the  objector ;  because  the 
property  of  which  the  forest  in  question  forms  a  part  appears  to  have  belonged  to  a 
subject  prior  to  the  date  of  the  charters  1528  and  1531,  founded  on  by  the  objector, 
and  to  have  reverted  to  the  Crown  in  the  year  1425  on  the  forfeiture  of  the  Duke  of 
Albany,  who  was  then  the  proprietor  of  the  earldom  or  lordship  of  Menteith.     The  fact 
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[144]  ^^  ^^^  redaimed.     At  advising, — 

Lord  Bsnholub. — ^In  this  locality  of  the  parish  of  Callander,  an  objection  to  the 

allocation  has  been  stated  by  Lord  Moray  in  respect  to  the  forest  of  Glen-[145]"^1*8- 

• ■ ■  ■  —        ....  . , 

that  there  was  an  earldom  of  Menteith  of  considerable  extent  of  a  date  long  prior  to  the 
jear  1425  is  matter  of  history,  and  that  that  earldom  had  come  by  succession  to  belong 
to  the  Duke  of  Albany,  and  was  his  at  the  date  of  his  forfeiture,  is,  in  the  opinion 
of  the  Lord  Ordinary,  sufficiently  established  by  the  documentary  evidence  of  the 
respondent 

^*The  Castle  of  Doune  and  forest  of  Glenfinlas,  of  which,  since  1528,  the  objector 
and  his  predecessors  have  been  hereditary  keepers,  are  described  in  the  charters  of 
James  the  Fifth  as  being  situated  in  the  lordship  of  Menteith  and  county  of  Perth  ; 
and  the  question  for  consideration,  therefore,  in  this  branch  of  the  case,  is  whether,  as 
the  '  Menteith '  in  which  they  are  so  described  as  being  situated,  was  not  the  earldom 
of  Menteith  which  was  erected  in  the  year  1427  by  a  charter  of  James  the  First 
(print,  p.  25),  two  years  after  the  forfeiture  of  the  Duke  of  Albany,  it  was  part  of  the 
older  earldom  of  Menteith,  which  had  belonged  to  the  Duke  prior  to  1425. 

"This  charter  of  erection  of  1427  bears  in  greraio  to  be  a  grant  only  of  the  lands 
which  are  expressly  mentioned  in  it,  and  there  are  no  words  which  can  be  said  to  com- 
prehend either  the  Castle  of  Doune  or  forest  of  Glenfinlas.  It  is,  however,  not  an 
original  grant,  but  a  charter  of  novodamus,  and  after  specially  describing  the  lands 
which  are  to  form  the  subject  of  the  new  earldom,  it  proceeds  as  follows: — *Quas 
quidem  terras  cum  pertinenciis  in  liberum  comitatum  de  Menteth  constituimus  ordina< 
mus  et  de  nouo  erigimus  ceteras  autem  terras  que  de  dicto  comitatu  ante  banc  nostram 
eoncessionem  ab  antiquo  f  uerant  et  que  in  p'nti  carta  nostra  non  continentur  p.  expressum 
nobis  et  successoribus  uostris  .  .  .  tenore  p'ncium  reseruamus.'  This  language  is  im* 
portant,  as  shewing,  1st,  not  only  that  the  earldom  so  created  was  of  limited  extent,  but 
that  the  lands  specified  were  part  of  what  had  been  of  old  constituted  into  an  earldom 
of  Menteith  ;  and  2d,  that  all  the  lands  which  had  belonged  to  this  older  earldom,  and 
which  were  not  expressly  contained  in  the  grant  then  made,  were  reserved  to  the 
Crown.  Now,  if,  instead  of  this  general  reservation,  the  Castle  of  Doune  and  lands  of 
Glenfinlas  had,  inter  alia,  been  expressly  mentioned  as  reserved  from  the  new  grant,  it 
could  scarcely,  in  the  opinion  of  the  Lord  Ordinary,  have  admitted  of  question  that  they 
would,  by  the  terms  of  the  charter,  which  is  dated  in  1427,  have  been  described  as 
having  constituted  part  of  the  earldom  of  Menteith,  which  had  been  forfeited  two  years 
before.  But  there  is  no  description  of  the  reserved  lands,  so  that  the  question  here 
aiises,  whether  [144]  there  is  evidence  in  the  documents  relied  on  by  the  respondent 
sufficient  to  instruct  that  the  Castle  of  Doune,  and  what  is  now  called  the  forest  of 
Glenfinlas,  constituted  part  of  those  reserved  lands,  and  it  appears  to  the  Lord  Ordinary 
that  there  is. 

"For  in  the  charter  of  James  the  Second  in  favour  of  Queen  Mary,  dated  in  1449, 
ihe  Castle  of  Doune  is  mentioned  in  connection  with  the  property  called  Strongartnay 
as  heing  situated  in  Menteith.  By  another  charter  in  favour  of  the  same  Queen  in  1451, 
there  is  conveyed  to  her,  as  her  *  dowery,  all  and  whole  our  Lordship  of  Menteith,  with 
the  Castle  of  Doune  and  pertinents,  and  also  all  and  whole  our  lands  of  Strongartnay, 
in  the  county  of  Perth ' ;  and  similar  descriptions  are  to  be  found  in  the  ratifications  by 
Parliament  of  a  charter  of  James  the  Third,  in  June  1478,  and  of  a  charter  of  James 
the  Fourth  in  favour  of  Queen  Margaret,  in  March  1503.  There  is  here  no  express 
mention  of  Glenfinlas,  nor  is  there  any  charter  produced  in  which  that  word  occurs,  of 
an  earlier  date  than  the  grant  made  to  the  objector's  predecessor  in  1528.  But  although 
mention  of  Glenfinlas  is  not  to  be  found  in  any  of  these  charters,  the  Chamberlain's 
Bolls  of  the  period,  extracts  of  which  have  been  recovered  by  the  respondent,  shew  that 
between  1425  and  1528,  the  Castle  of  Doune  and  the  property  of  Strongartnay,  out  of 
which  the  forest  of  Glenfinlas  appears  to  have  been  formed,  and  ultimately  the  forest 
of  Glenfinlas,  are  mentioned  in  the  accounts  relative  to,  and  as  being  situated  in,  the 
earldom  of  Menteith.  Thus,  in  1434,  within  a  few  years  of  the  date  of  the  charter  of 
erection  of  the  new  earldom  of  Menteith,  the  Castle  of  Doune  is  entered,  and  that  for 
the  first  time,  in  the  Chamberlain's  Bolls  for  Menteith,  as  being  then  the  property  of 
the  Crown.  In  1451  it  is  again  so  mentioned  ;  and  in  those  rolls,  from  1456  to  1464, 
there  is  repeated  mention  of  the  forest  of  Glenfinlas  as  being  in  Menteith,  and  that  in 
connection  with   the  lands  of  Strongartnay,  and  also  with  the  lands  of  Dowart  and 
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His  Lordship's  contention  is,  that  this  was  a  royal  forest  from  time  immemorial ;  and 
besides,  that  it  had  never  been  allocated  upon  for  stipend.     The  plea  on  the  other  side, 

Auchinharde,  the  two  latter  of  which  properties  are  mentioned  in  the  decree  of  valuation 
of  1762  as  being  part  of  the  lands  of  Glenfinlas. 

*^  Such  being  the  nature  of  the  entries  in  the  Chamberlain's  Bolls  relative  to  the 
property  in  the  earldom  of  Menteith  then  belonging  to  the  Crown,  and  as  there  is  no 
evidence  of  any  other  earldom  or  lordship  of  Menteith  except  that  which  was  erected  in 
1427  ever  having  been  created,  other  than  the  earldom  which  belonged  to  the  Duke  of 
Albany  at  his  forfeiture  in  1425,  the  Castle  of  Doune  and  the  lands  in  the  earldom  of 
Menteith,  which  are  stated  in  the  Chamberlain's  Bolls  to  have  been  set  apart  as  the 
forest  of  Glenfinlas,  must,  it  is  thought,  be  held  to  have  been  part  of  the  ancient  earl- 
dom reserved  by  the  Crown  in  the  charter  of  1427,  and  which  are  there  mentioned  as 
having  ab  antiquo  been  part  of  the  earldom  of  Menteith. 

"  For  these  reasons,  the  Lord  Ordinary  has  come  to  be  of  opinion,  not  only  that  the 
objector  has  failed  to  shew  that  the  property,  of  which  the  forest  of  Glenfinlas  forms  a 
part,  never  was  alienated  by  the  Crown,  but  that  there  is  evidence  sufficient  to  instruct 
that  it  formed  part  of  the  original  earldom  of  Menteith  prior  to  1425,  and  fell  to  the 
Crown  on  the  forfeiture  of  the  earldom  in  that  year,  and  that  there  is,  therefore,  no 
valid  ground  for  maintaining  that  the  forest  in  question  is  exempt  from  teinds,  in  respect 
that  the  property  of  it  was  never  alienated  from  the  Crown. 

"  In  dealing  with  this  question,  the  Lord  Ordinary  has  availed  himself  of  the 
information  in  the  Chamberlain's  Bolls,  produced  by  the  respondent,  as  containing 
authentic  entries  of  the  facts  there  recorded,  as  these  rolls  appear  to  have  been  used  in 
evidence  and  founded  on  in  the  argument  in  disposing  of  the  case  of  Lord  Haddington  in 
1829 ;  and  it  is  certainly  not  a  little  remarkable,  as  affording  strong  negative  evidence 
in  support  of  the  respondent's  plea,  that,  although  these  rolls  are  stat^  to  be  almost 
continuous  from  the  year  1336,  there  are  no  entries  in  them  relative  to  any  property 
situated  in  Menteith  prior  to  the  year  [145]  1425,  while,  shortly  after  that  date,  the 
expenses  connected  with  the  Castle  of  Doune  and  forest  of  Glenfinlas  are  made  items  of 
charge  in  the  accounts. 

"  (2)  On  the  further  question  raised  by  the  objector — viz.  whether  the  forest  has 
all  along  been  dealt  with  as  not  liable  in  teind — the  evidence  is  not  very  conclusive. 
But  assuming  the  onus  to  be  on  the  objector  to  prove  the  facts  on  which  his  third 
objection  rested,  it  rather  appears  to  th6  Lord  Ordinsiry  that  he  has  failed  to  do  so ; 
because  in  the  scheme  of  the  proven  rental  which  was  approved  of  in  the  locality  of 
1758,  the  lands  belonging  to  the  Earl  of  Moray  are  entered  as  being  rented  at  J&242 
sterling;  and  having  regard  to  the  rental  of  those  lands  as  entered  in  the  decree  of 
valuation  of  1762,  it  is  difficult  to  see  how  a  rental  of  £242  sterling  could  have  been 
adopted  in  1758,  except  upon  the  footing  that  the  rents  of  the  forest  of  Glenfinlas,  or, 
at  all  events,  the  greater  part  of  these  rents,  were  included  in  the  proven  rental.  By 
the  decree  of  valuation,  the  gross  rental  of  Lord  Moray's  lands,  in  the  parish  of  Callander, 
is  stated  at  £3114,  8s.  lOd.  Scots,  but  from  this  there  is  deducted  £1306, 13s.  4d.  Scots, 
as  the  rental  of  grass  in  the  forest  of  Glenfinlas,  leaving  a  balance  of  £1807,  15s.  6d. 
Scots,  which,  being  converted  into  sterling  money,  gives  a  rental  of  £150  instead  of 
£242,  entered  in  the  proven  rental.  To  the  extent,  therefore,  of  the  difference  between 
these  two  sums,  the  inference  seems  pretty  clear  that  a  considerable  portion  of  the  rents 
of  the  forest  land  must  have  been  included  in  the  sum  entered  in  the  proven  rental  as 
applicable  to  the  objector's  property ;  and  as  no  evidence  has  been  adduced  to  clear  up 
this  matter,  the  Lord  Ordinary  does  not  think  the  objector  can  be  held  to  have  estab- 
lished the  allegation  on  which  the  third  objection  is  rested — viz.  *  that  no  part  of  the 
stipend  payable  to  the  minister  of  Callander  has  ever  been  localled  on  the  forest  of 
Glenfinlas.' 

"  (3)  The  objector's  title  to  try  the  questions  here  raised  without  the  concurrence 
of  the  Officers  of  State,  looking  to  the  terms  of  the  decree  of  valuation  of  1762,  is 
attended  with  some  nicety ;  for  the  decree  bears  that  the  Earl  of  Moray,  as  keeper  of 
the  forest  of  Glenfinlas,  was  not  entitled  to  carry  on  a  valuation  of  the  forestry.  But 
as  it  does  not  appear  upon  what  precise  grounds  this  finding  proceeded,  the  Lord  Ordin- 
ary, having  regard  to  the  decisions  in  the  more  recent  cases  which  have  already  been 
referred  to,  is  disposed  to  think  that  he  would  not  now  have  been  warranted  in  dis- 
missing the  objections,  if  otherwise  well  founded,  upon  the  ground  of  want  of  title ; 
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of  the  Reverend  Mr.  M'Diarmid,  is  that,  in  point  of  fact,  this  forest  belonged  to  a  sub- 
ject — that  it  formed  part  of  the  earldom  of  Menteith,  which  was  forfeited  by  the  Duke 
of  Albany ;  and  secondly,  that  in  point  of  fact  it  has  been  allocated  upon  in  time  past. 
These  two  points  are  altogether  separate,  although  they  may  be  combined  in  fortification 
of  the  minister's  plea.  I  shall  take  the  liberty  of  speaking  first,  and  more  particularly, 
to  the  former  question. 

Xow,  as  to  the  plea  that  this  has  been  a  royal  forest  from  time  immemorial,  that  is 
a  matter  of  fact  which  we  find  is  not  correct  in  its  terms  from  the  very  documents  pro- 
duced, because  this  forest  has  not  been  so  from  time  immemorial ;  we  know  the  date 
of  its  erection  ;  nay,  we  know  the  materials  out  of  which  it  has  been  compounded,  and 
these  materials  have  been  thrown  together  in  the  shape  of  a  forest  at  no  very  distant 
period,  for  we  have  a  set  of  records  entitled  "  Chamberlain's  Accounts,"  which  ascertain 
the  mode  of  formation,  and  the  component  parts  of  the  forest  in  this  way.  The  process 
of  forming  the  forest  con-[146]'Siste<l  i^  withdrawing  the  sheep  stock  from  a  large 
portion  of  pasture  and  wild  heath,  and  in  their  place  introducing  the  wild  deer.  This 
process  involved  the  loss  of  a  certain  revenue  to  the  royal  purse,  for  as  this  forest  was 
erected  out  of  lands  that  then  belonged  to  the  Crown,  as  they  enlarged  the  forest,  you 
are  obliged  to  allow  an  abatement  of  the  sheep  rent,  which  was  involved  in  expelling 
the  sheep  and  introducing  the  deer ;  and  the  chamberlain's  accounts  are  made  up  in 
this  way,  that  there  is  from  time  to  time  given  to  the  chamberlain,  or  the  party  account- 
ing for  the  rents,  an  abatement  which  is  stated  distinctly  as  an  abatement  of  the  amount 
of  rent  which  was  given  credit  for  in  consequence  of  the  loss  of  the  sheep.  Now,  this  is 
a  very  important  matter  in  ascertaining  the  origin  of  the  forest.  But  it  is  equally  decisive 
in  ascertaining  the  elements  out  of  which  it  was  compounded ;  and  if  we  can  ascertain, 
with  reference  to  those  lands  out  of  which  the  forest  had  been  compounded  subsequent 
to  their  becoming  royal  property,  what  was  their  earliest  position  in  point  of  feudal 
tenure,  we  may  then  be  perfectly  sure  that  the  forest  will  share  that  same  tenure, 
hecanse  it  has  been  compounded  by  taking  such  parts  of  these  lands  as  suited  the  pur- 
pose of  a  forest,  and  combining  them  together. 

Now,  this  forest  may  evidently  be  divided  into  two  parts.  One  part  has  been 
formed  out  of  the  barony  of  Strongartnay,  which  is  a  district  of  country  surrounding 
Loch  Katrine  on  the  north  and  west  sides,  and  extending  down  on  its  eastern  extremity 
to  the  TroBsachs  and  that  classic  scene  where  Fitz-James  saw  the  fate  of  his  gallant 
grey.  It  is  a  large  district,  and  peculiarly  fitted  for  the  formation  of  a  forest.  The 
other  part  of  it  consists  of  that  great  valley  that  runs  up  from  Loch  Achray  to  the 
northward,  and  which  has  been  more  particularly  called  Glenfinlas  in  modem  times, 
bat  in  fact  consisting  of  a  variety  of  lands,  of  which  there  are  at  least  a  dozen  separate 
names  specified  in  the  chamberlain's  accounts.  I  have  looked  into  Font's  maps  in  the 
Advocates'  Library,  which  I  believe  are  the  oldest  authentic  maps  that  we  have,  and 
there  these  two  branches  of  the  great  forest  are  very  clearly  marked  out ; — the  district 
of  Strongartnay  and  Glenfinlas,  with  almost  all  those  separate  parts  to  which  I  shall 
afterwards  allude,  as  mentioned  in  the  chamberlain's  accounts,  forming  the  forest,  and 
ultimately  conveyed  to  Lord  Moray,  are  all  set  out.  So  that  as  to  the  identity  of  the 
localities  there  can  be  no  doubt.  Now,  these  two  portions  of  the  forest,  although  they 
are  united  in  local  situation,  I  am  humbly  of  opinion  were  held  by  very  different  feudal 
tenures  in  former  times.  It  is  thought  by  the  Lord  Ordinary,  and  it  seemed  to  have 
been  the  contention  of  the  reverend  respondent,  that  the  whole  of  this  forest,  including 
both  the  Strongartnay  part  of  it  and  the  Glenfinlas  proper  part  of  it,  constituted  part  of 
the  lordship  of  Menteith,  which  was  forfeited  by  the  Duke  of  Albany  about  the  year 
1425,  thrown  upon  the  Crown  in  that  way,  and  thus  afforded  the  Crown  an  opportunity 
of  carving  the  forest  out  of  these  forfeited  lands.  When  I  heard  that  argued  at  the 
bar,  I  confess  I  had  very  great  difficulty  as  to  one  part  of  the  lands — I  mean  the  lands 
of  Strongartnay.     Although  the  Lord  Ordinary  makes  no  difference  between  them  and 

for  in  the  case  of  Falkland,  the  case  appears  to  have  been  tried  with  the  hereditary 
keeper,  and  not  with  the  Officers  of  State  ;  and  although  the  Officers  of  State  were 
parties  to  the  proceedings  in  the  case  of  Gilchrist,  no  doubt  seems  to  have  been  raised 
as  to  Lord  Haddington's  title  and  interest  to  maintain  the  exemption.  And  the 
question  appears  to  have  been  dealt  with  throughout,  and  more  especially  in  the  opinions 
of  the  Lord  President  and  Lord  Corehouse,  as  one  in  which  Lord  Haddington,  as  ranger 
of  the  park,  was  the  party  materially  interested." 
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the  rest  of  Glenfinlas,  it  appears  to  me  that  he  has  fallen  into  a  mistake,  and  I  think  I 
shall  lay  before  your  Lordships  very  convincing  proof  that  the  barony  of  Strongartnay 
never  belonged  to  the  Earls  of  Menteith  at  all.  I  shall  mention  the  several  documents 
upon  which  the  Lord  Ordinary  relies  as  ascertaining  that  Strongartnay  formed  part  of 
the  lordship  of  Menteith.  He  says  at  the  top  of  page  3  of  his  note : — "  In  the  charter 
of  James  II.  in  favour  of  Queen  Mary,  dated  in  1449,  the  Castle  of  Doune  is  mentioned 
in  connection  with  the  property  called  Strongartnay  as  being  situated  in  Menteith." 
That  charter  is  at  page  27,  and  I  must  confess  that  the  impression  which  it  made  upon 
me  was  quite  the  reverse  of  that  which  the  Lord  Ordinary  has  stated.  In  the  passage 
on  which  the  Lord  Ordinary  relies,  we  have  provided  to  the  Queen  as  her  dowry, 
"Dominium  etiam  de  Menteth  nobis  pertinens  cum  castro  de  Doune  ac  dominia  de 
Strogertnay."  There  is  here  a  separate  mention  of  the  lordship  of  Menteith  and  the 
Castle  of  Doune,  quite  separate  from  the  dominium  of  Strongartnay.  That  is  no  proof 
that  they  were  both  within ;  on  the  contrary,  I  think  it  rather  shows  that  the  dominium 
de  Menteith  was  separate  altogether  from  those  other  dominia  which  are  united  in  the 
dowry  of  the  Queen.  The  Lord  Ordinary  goes  [147]  on  to  say,  "  By  another  charter 
in  favour  of  the  same  Queen,  in  1451,  there  is  conveyed  to  her  as  her  dowry  'all  and 
whole  our  lordship  of  Menteith,  with  the  Castle  of  Doune  and  pertinents,  and  also  all 
and  whole  our  lands  of  Strongartnay,  in  the  county  of  Perth.' "  There  is  no  connection 
between  these  two,  except  that  they  were  united  with  a  great  many  other  lands  in  the 
dowry  of  the  Queen  ;  "  and  similar  descriptions  are  to  be  found  in  the  ratifications  by 
Parliament  of  a  charter  of  James  III.  in  June  1478,  and  of  a  charter  of  James  IV.  in 
favour  of  Queen  Margaret  in  March  1603.'*  Now,  the  former  of  these  documents  is  to 
be  found  at  page  31, — "Do'inia  de  Me'teith  Strathgartnay  t'  Buchquhidd'  cu'  castro  de 
dovn'  i'  Me'teith."  There  it  is  quite  separate  from  the  others.  The  other  charter  to 
which  the  Lord  Ordinary  refers  (p.  33)  does  not  mention  the  lands  of  Strongartnay  at 
all,  but  merely  mentions  the  lordship  of  Menteith.  Then  in  the  Chamberlain's  Bolls 
the  accounts  of  the  lordship  of  Menteith  are  quite  separate  from  the  lordship  of  Stron- 
gartnay. At  page  56  we  have  this, — "Compotum  Roberti  Raa  Receptoris  firmarum 
dominiorum  de  Menteth  Strogartnay  Buttiquhidder  Drummond  et  Duchra ; "  and  at 
the  foot  of  page  62, — "  Compotum  Jacobi  Kedehughe  camerarii  Menteth  Strongartnay 
Burtiquhidder  Drummond  et  Duchray."  So  that  there  is  no  connection  either  in  these 
dowry  charters  or  in  the  chamberlain's  accounts  between  the  two,  except  that  they 
happen  in  the  one  case  to  form  part  of  the  dowry  of  the  Queen,  along  with  a  great 
many  other  lands,  and  in  the  other  their  revenues  are  accounted  for  by  the  same  person. 
Now,  I  confess  that  this  staggered  me  very  much  in  regard  to  the  locality  of  Strongart- 
nay. I  could  not  very  well  make  out  any  distinct  proof  that  there  is  any  mention  of 
Strongartnay  being  within  the  lordship  of  ^lenteith.  But  there  are  documents  referred 
to  amongst  the  productions  which  tell  a  very  diflferent  tale ;  and  the  first  I  refer  to  is 
a  notice  of  a  charter  by  Robert  I.,  of  which  merely  an  indication  is  given  in  this  print, 
at  page  70,  where,  referring  to  Robertson's  Index,  mention  is  made  of  a  "  charter  from 
King  Robert  I.  of  the  lands  of  Stragartnay."  That  is  taken  from  a  document  of  a  very 
interesting  and  important  kind.  It  is  contained  in  an  index  which  had  been  copied 
from  a  much  more  ancient  document  and  index,  at  the  time  when  the  records  were  all 
in  existence — an  index  of  charters,  some  of  which  are  now  lost,  but  a  great  many  of 
which  still  remain.  This  index  has  been  examined  by  your  Lordships'  predecessors, 
and  under  their  authority  has  been  laid  up  as  worthy  to  be  considered  part  of  the  records 
of  Scotland,  and  that  that  opinion  was  well  founded  I  think  you  will  be  satisfied  of 
from  this,  that  when  comparison  was  made  of  the  notices  in  that  index  with  the 
authentic  original  rolls  which  still  survive  the  ravages  of  the  English  enemy  and  of 
time,  they  are  found  to  be  perfectly  correct;  and  it  is  therefore  to  be  presumed  that 
they  are  equally  correct  in  regard  to  documents  which  do  not  now  remain.  But  this 
entry  in  the  index  of  a  charter  of  these  lands  by  Robert  1.  in  favour  of  a  subject  does 
not  stand  upon  that  simple  notice.  There  is  a  subsequent  charter  granted  by  David  IL, 
his  son,  of  which  there  is  a  very  meagre  notice  in  this  print,  page  64.  It  is  taken  from 
the  first  volume  of  Mr.  Thomson's  Acts  of  Parliament, — taken  from  a  list  of  councils 
made  out  from  the  records  that  are  contained  in  the  volume,  and  the  notice  is  this: — 
"David  II.  1359,  April  5.  A  council  at  Dundee,  where  the  King  granted  the  lands  of 
Strangartney  to  John  de  Menteith."  The  original  record  of  the  council  still  remains, 
and  it  is  contained  in  the  same  volume  in  exfenso,  page  164.  I  have  taken  the  pains 
of  excerpting  the  whole  of  it.     I  do  not  mean  to  trouble  your  Lordships  with  reading 
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the  Latin,  but  I  shall  state  the  import  of  that  very  important  councD,  which  entirely 
confirms  the  fact  that  there  had  been*  a  charter  granted  by  Robert  I.,  and  states  the 
predse  terms  of  that  charter.  Your  Lordships  are  aware  that  David  II.  suffered  cap- 
tivity for  about  eleven  years  in  England.  This  council  was  held  shortly  after  his  return 
from  captivity;  and  the  letters-patent  (for  such  they  are)  authorised  by  the  council 
proceed  upon  the  narrative  that  his  father  Robert  I.  had  granted  a  charter  of  the  lands 
of  Strongartnay  to  the  King's  niece,  the  Lady  Elene  of  Mar,  and  her  husband  Sir  John 
Menteith,  as  a  marriage  gift  in  puro  et  lihero  maritcujio  to  them  and  their  heirs.  The 
narrative  goes  on  to  say  that  Sir  John  and  his  wife  enjoyed  these  lands  for  their  life. 
I  should  mention  [148]  ^^^®  ^^^^  ^^  lands  had  come  to  the  Crown  by  the  forfeiture  of  a 
John  de  Loghi,  which  shews  that  they  had  been  held  by  a  subject  superior  previous  to 
the  accession  of  the  Menteiths.  This  John  de  Loghi's  attainder  (which  is  well  known  to 
historians),  towards  the  end  of  Robert  I.'s  reign,  brought  to  the  Crown  this  barony,  and 
the  King  bestowed  it  on  his  own  niece.  Lady  Elene  of  Mar,  a  daughter  of  his  sister 
Margaret  Bruce.  The  charter  goes  on  to  say  that  these  two  married  parties  had  enjoyed 
the  lands  during  their  lives,  but  that  afterwards  their  son,  the  second  Sir  John,  had 
resigned  them  into  the  King's  hands,  and  it  goes  on  to  say  that,  at  the  suggestion  of 
certain  persons, — per  suggestionem  quorundem, — they  had  been  bestowed  in  gift  away 
from  the  son  of  Sir  John  in  favour  of  the  son  of  the  attainted  Loghi — one  probable 
reason  for  which  I  shall  mention  by  and  by — but  that  the  King,  when  he  returned 
horn  England  and  wished  to  redress  grievances,  had  in  his  first  Parliament  held  after 
his  return  revoked  that  grant  in  favour  of  Loghi,  and  by  the  present  charter  conveyed 
the  lands  again  to  the  rightful  heir,  the  second  Sir  John.  The  reason  of  this  vacillation 
in  the  bounty  of  the  Crown  may  perhaps  appear  from  the  fact  that  the  said  David  II. 
married  the  beautiful  Margaret  Loghi,  daughter  of  the  attainted  man.  There  is  another 
circumstance  which  ascertains  the  authenticity  beyond  all  doubt  of  this  charter  of 
Bobert  I.  I  mentioned  that  the  lady  on  whose  marriage  these  lands  were  bestowed 
▼as  the  Lady  Elene  of  Mar,  daughter  of  the  eleventh  Earl.  That  is  a  peerage  which 
descends  to  heirs-general,  and  upon  occasion  of  the  death  of  the  heirs-male  of  the  body 
of  that  Earl,  and  when  there  were  only  female  descendants,  the  last  of  these  female  heirs 
thought  proper  to  alienate.  I  believe  she  attempted  to  alienate  the  peerage  as  well  as 
the  lands  in  favour  of  her  husband,  of  the  name  of  Stewart ;  and  upon  that  a  very  noted 
controversy  arose  between  Stewart,  the  usurper,  and  Sir  Thomas  Erskine,  who  had 
married  the  representative  of  Lady  Elene.  The  matter  is  mentioned  very  distinctly  in 
Douglas'  Peerage.  It  was  more  than  a  hundred  years  after  the  date  of  the  charter 
which  was  now  brought  into  play  in  this  controversy.  "In  1435," — I  read  from 
Douglas'  Peerage,  vol.  ii.  p.  204, — "Robert  Lord  Erskine  claimed  that  earldom 
(Mar)  to  which  he  was  undoubtedly  heir,  being  only  son  of  Sir  Thomas  Erskine  by 
Janet  Keith,  his  wife,  who  was  only  child  of  Sir  Edward  Keith  by  Christian  Menteith, 
his  wife,  who  was  daughter  and  heiress  of  Sir  John  Menteith  of  Arran,  Strongartnie 
and  Kipdale,  by  Lady  Elene  of  Mar,  daughter  of  Gratney  the  eleventh  Earl,  and  sister 
of  Donald  the  twelfth  Earl  of  Mar."  The  two  first  articles  were  fully  proved  by 
witnesses  then  alive.  Lady  Elene's  marriage  with  Sir  John  Menteith  was  proved  by  an 
infeftment  from  David  II.  of  the  lands  of  Strongartnay  to  Sir  John  Menteith,  and 
Elene,  daughter  of  Gratney,  Earl  of  Mar,  his  wife.  Gratney,  tenth  Earl  of  Mar,  had 
two  daughters,  one  Lady  Isabel,  married  to  King  Robert  L 

Gratney,  eleventh  Earl  of  Mar,  married  Lady  Christian  Bruce,  daughter  of  Robert, 
Earl  of  Carrick,  sister  of  King  Robert  I.,  by  whom  he  had  Lady  Elene,  married  to  Sir 
John  Menteith,  and  who  had  a  daughter,  Christian,  married  to  Sir  Edward  Keith,  who 
had  a  daughter,  Janet,  married  to  Sir  Thomas  Erskine,  and  was  mother  of  Sir  Robert 
Erskine,  who,  in  her  right,  claimed  the  earldom  of  Mar. 

Therefore,  if  there  could  be  any  possible  doubt  of  the  authenticity  of  this  charter 
granted  by  Robert,  I  think  it  is  ascertained  not  only  by  the  authenticity  of  the  index 
from  which  it  is  taken  but  by  its  being  verified  and  transcribed,  if  I  may  say  so,  in  the 
subsequent  charter,  and  from  its  being  founded  on  one  hundred  years  afterwards  as  an 
authentic  ascertainment  of  the  marriage  of  these  two  parties,  who  then  obtained  from 
the  Crown  those  lands  of  Strongartnay.  It  is  a  curious  circumstance,  with  reference 
to  the  charter  of  David,  that  it  is  one  of  ten  that  were  only  lately  recovered,  and  my 
friend  at  the  table  [Mr.  Innes]  has  verified  the  conclusion  at  which  I  have  arrive(l, 
from  the  preface  to  Thomson's  1st  volume,  that  this  is  one  of  the  ten  charters,  the 
original  of  which  has  lately  been  discovered.     And  I  may  here  say  that  I  never  resort 
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to  that  magnificent  volume, — the  1st  volume  of  Thomson's  Scotch  Acts, — without  a 
degree  of  admiration  at  the  labour,  the  learning;  and  the  research,  both  of  the  eminent 
man  who  planned  that  magnificent  work,  and  the  very  learned  and  faith-[149]-f^ 
editor  by  whom  it  was  completed.  I  do  not  detain  your  Lordships  any  further  upon 
this  part  of  the  case,  because  it  is  very  clear  that  these  lands  of  Strongartnay,  the 
identity  of  which  is  perfectly  undoubted,  from  their  position  and  from  all  these  records, 
have  been  possessed  by  several  different  families.  How  they  last  came  to  vest  in  the 
Crown  I  really  have  not  undertaken  to  ascertain,  but  that  they  must  have  come  to  the 
Crown  before  they  were  erected  into  this  forest  is  very  certain.  But  the  conclusion 
at  which  I  arrive  is  exactly  the  same  as  that  of  the  Lord  Ordinary,  although  I  reach  it 
in  a  different  way. 

Now,  the  second  part  of  the  forest, — the  Glenfinlas  part, — consists  of  about  a  dozen 
different  portions  of  lands,  all  of  which  are  exhibited,  I  think,  with  very  few  exceptions, 
in  Pout's  maps,  as  lying  within  that  wide  valley  which  runs  up  from  Loch  Achray  into 
the  heart  of  the  country.  It  there  divides  into  two  or  three  smaller  valleys,  one  of 
which  is  termed  Glenfinlas  proper,  and  another  is  termed  Glenmain,  which  is  one  of 
the  names  that  here  occur.  Now,  about  one-half  of  "these  dozen  portions  are  contained 
in  Lord  Moray's  titles,  and  stated  to  be  within  the  lordship  of  Menteith.  I  think  there 
are  twelve  different  names  to  be  found  in  the  chamberlain's  records  as  constituting  part 
of  the  forest ;  and  one-half  of  these  are  contained  in  Lord  Moray's  charters,  and  stated 
to  be  within  the  lordship  of  Menteith.  That,  I  think,  is  sufficient  of  itself  to  ascertain 
that  they  belonged  to  subject  superiors,  because  the  whole  of  that  extensive  lordship 
was,  of  course,  vested  in  the  Earl  of  Menteith,  and  formed  part  of  the  comitcttus.  But 
in  order  to  be  quite  correct  in  the  conclusions  that  we  draw  here,  I  think  it  necessary 
to  say  that  the  finding,  or  at  least  the  opinion  of  the  Lord  Ordinary,  is  doubtful, — I 
mean  it  is  doubtful  whether  they  fell  under  the  forfeiture  of  the  Duke  of  All^ny. 
His  Lordship  has  deduced  that  from  a  logical  position  of  this  kind  :  The  whole  of  the 
lordship  was  divided  into  two  parts,  one  of  which  was  erected  into  a  lordship,  and  the 
details  of  which  we  have ;  we  have  not  the  rest  of  the  details,  but  it  is  to  be  supposed 
that  they  comprehended  this  forest.  Now,  that  does  not  follow,  because  at  an  early 
period  of  the  history  of  the  earldom  of  Menteith  it  was  riven  into  two  parts,  on  the 
occasion  of  the  succession  of  two  heirs-portioners,  the  husband  of  each  claiming  a  right 
to  the  landsr  and  lordship.  This  formed  the  subject  of  a  lawsuit  at  the  Court  of  Borne, 
and  it  was  decided  by  Alexander  II.,  who  gave  half  of  the  old  lordship  to  Gumming 
and  the  other  half  to  Stewart.  Now,  it  was  that  half,  and  that  half  only,  which  was 
vested  ultimately  in  the  Duke  of  Albany,  and  forfeited  by  him.  But  the  fate  of  the 
other  half,  within  which  this  forest,  for  aught  I  know,  may  have  been  contained,  though 
it  does  not  signify  much  whether  it  was  or  not,  was  very  similar,  because  the  portion 
then  got  by  Gumming  was  forfeited  to  the  Crown,  and  in  this  way  both  the  halves  of 
the  lordship  ultimately  came  to  vest  in  the  Crown,  and  consequently  to  afford  the  Crown 
the  means  of  erecting  from  both  parts  of  that  earldom,  along  with  the  separate 
barony  of  Strongartnay,  the  extensive  forest  about  which  the  present  discussion 
arises. 

Now,  that  being  the  case  with  reference  to  both  branches  of  the  forest,  I  cannot 
help  concurring  in  the  Lord  Ordinary's  opinion,  that,  upon  that  ground  alone,  the 
noble  objector  here  has  no  case.  But  there  is  a  second  point,  of  which  one  of  my 
brethren,  I  understand,  will  give  a  more  detailed  exposition.  I  have  had  the  benefit  of 
seeing  his  opinion,  and  I  concur  in  it  to  this  effect,  that  there  is  no  evidence  that  these 
lands  have  been  exempted  from  teind.  On  the  contrary,  it  appears  to  me  to 
afford  a  presumption  that  they  were  formerly,  at  an  early  date,  allocated  upon  for 
teind. 

Lord  Cowan. — I  concur  with  the  Lord  Ordinary  in  holding  that  the  objections 
stated  by  the  Earl  of  Moray  ought  to  be  repelled.  I  do  so  more  particularly  on  the 
grounds  which  have  been  stated  by  Lord  Benholme,  and  those  to  which  I  shall 
presently  advert. 

To  support  the  objection  of  the  noble  Earl  two  propositions  require  to  be  established 
— first,  that  the  lands  of  Glenfinlas  in  question  formed  part  of  the  original  patrimony 
of  the  Crown,  and  had  never  been  feued  out  to  a  subject  prior  to  the  charters  on  which 
the  objector  founds  his  title  to  the  forest ;  and  second,  that  the  forest  lands  of  Glen- 
finlas have  always  been  dealt  with  on  the  [160]  footing  of  being  teind  free,  and  on  that 
groimd  never  subjected  in  stipend  to  the  ministers  of  the  parish. 
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On  the  first  of  these  propositions  it  is  not  my  intention  to  dwell — the  observations 
which  have  been  made  in  the  opinion  just  delivered  having  my  entire  concurrence. 

1  may  say,  however,  that  throughout  the  argument  by  the  respondent's  counsel,  there 
appeared  to  me  the  greatest  difficulty  in  holding  Strongartnay  to  have  formed  part  of 
the  earldom  or  lordship  of  Menteith, — the  very  extracts  from  the  Chamberlain's  Bolls, 
to  which  reference  was  made,  appearing  to  indicate  that  Strongartnay,  like  the  other 
lands  therein  specifically  named,  did  not  form  part  of  Menteith.  But  the  result  of  the 
researches  made  into  the  ancient  records,  more  particularly  by  Lord  Benholme,  and 
which  he  has  fully  explained,  has  cleared  away  any  difficulty  arising  from  this  source, 
lam  satisfied,  upon  a  consideration  of  the  whole  documentary  evidence,  (1)  that  the 
forest  of  Glenfinlas  was  in  part  at  least,  if  not  wholly,  formed  out  of  the  lands  of 
Strongartnay,  and  (2)  that  the  lands  and  estate  of  Strongartnay  were  the  subject  of 
Crown  grants  of  an  early  date,  and  must  have  reverted  to  the  Crown  at  a  period  earlier 
even  than  the  forfeiture  of  the  Duke  of  Albany.  And  this  being  so,  the  forest  of  Glen- 
finlas, of  which  the  Earl  of  Moray's  authors  obtained  the  grant  of  hereditary  keeper 
under  the  charters  of  1528  and  1531,  cannot  be  held,  as  at  that  date,  to  have 
heen  part  of  the  original  patrimony  of  the  Crown,  and  on  that  account  teind  free. 

While  the  view  now  stated  would  in  itself  be  enough  to  support  the  judgment  of 
the  Lord  Ordinary,  it  is  well  to  consider  whether  the  noble  Earl's  second  proposition, 
viz.  that  the  lands  in  question  forming  the  forest  of  Glenfinlas  have  never  been  sub- 
jected to  payment  of  stipend  be  well  founded.  On  the  assumption  that  this  was  so,  it 
was  contended,  with  great  force,  by  the  Solicitor-General,  that  a  strong  presumption 
thence  arose,  both  against  the  attempt  now  made  for  the  first  time,  as  alleged,  to  sub* 
ject  this  forest  in  stipend,  and  in  support  of  the  argument  of  the  Earl  on  the  primary 
question.  On  this  branch  of  the  argument,  after  full  examination  of  the  severed 
localities  of  this  parish,  I  have  satisfied  myself  that  the  proposition  in  fact  as  to  the 
lands  having  never  been  local  led  on  is  erroneous.  And  this  result  is  precisely  what 
might  have  been  expected,  from  the  conclusion  at  which  we  have  arrived  on  the  first 
and  leading  proposition. 

The  first  decree  of  locality  of  this  parish  of  which  there  is  any  evidence  is  that  of 
1660.  This  decree  refers  to  an  earlier  locality  in  1618,  the  terms  of  which  do  not 
appear;  but  in  1660,  820  merks  stipend  was  modified  to  the  minister.  The  original 
decree  is  not  extant,  having  been  destroyed  with  the  other  teind  records ;  but  its  terms 
appear  in  the  register  appointed  to  be  kept  by  the  Act  1707,  for  the  lost  registers  of  the 
Teind  Court.  It  is  registered  16th  January  1712.  The  details  of  the  rental  of  the 
lands  are  not  given,  but  after  some  discussion  the  record  bears  that  there  appeared 
''  famous  witnesses  "  before  the  commissioner  appointed  by  the  Court  to  ascertain  the 
rental,  '^  who  deponed  anent  thf  true  worth  and  rent  of  the  said  Earl  of  Moray  his  lands 
within  the  said  parochin."  The  fair  inference  from  this  appears  to  be  that  the  worth 
and  rent  of  all  the  Earl's  lands,  without  exception,  were  the  subject  of  this  proof — 
at  all  events,  this  mav  well  be  held  in  the  absence  of  evidence  to  rebut  that  inference. 
Nor  is  this  inference  afifected  by  the  allegation  made  a  century  afterwards  by  the  Earl 
of  Moray,  that  for  time  immemorial  there  had  been  only  deer  pasturing  on  the  forest 
lands.  For  however  that  fact,  had  it  been  proved  (which  it  is  not),  might  have  afibcted 
the  rental,  it  could  not  have  materially  influenced  the  question  before  us,  whether  these 
lands  are  or  are  not  teind  free. 

The  next  locality  was  in  1758,  when,  after  the  usual  procedure,  there  was  modified 
to  the  minister  of  stipend,  old  and  augmented,  2  chalders  of  meal,  1  chalder 
of  bear,  and  £500  Scots  of  money,  with  £60  Scots  for  communion  elements. 
The  decerniture  to  that  effect  was  brought  under  review  of  the  Court,  but  was  adhered 
to  on  11th  January  1758,  and  the  locality  following  thereon  was  approved  of  by  the 
Court  on  2d  August  1 758.  The  extract-decree  inter  alia  sets  forth  the  scheme  of  the 
previous  rental,  in  which  the  rent  of  the  lands  of  the  Earl  of  Moray  entered  at  £242 
sterling,  and  the  scheme  of  locality,  bears :  "  Item  out  of  the  teinds  of  the  lands  there 
belonging  to  the  Earl  of  Moray,  £196,  [151]  19s.  2d.  of  old  stipend ;  6  bolls,  3  firlots, 

2  pecks  meal,  and  3  bolls,  1  firlot,  and  3  pecks  here  of  augmentation." 

It  was  alleged  for  the  Earl  that  this  locality  did  not  include  the  rental  of  his  whole 
lands  in  the  parish ;  and  reference  was  made  to  a  decree  of  valuation  of  his  Lordship's 
teinds  subsequently  obtained  in  1762.  This  decree  will  be  immediately  noticed,  and 
its  effect  considered.  But  confining  attention  to  the  proceedings  in  the  locality,  there 
can  be  no  doubt  that  the  rental  of  £242  sterling  had  reference  to  all  the  Earl's  lands 
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within  the  parish,  including  the  forest  lands  of  Glenfinlas.  The  minister  gave  up  the 
rental  at  £242,  and,  on  the  motion  of  his  own  procurator,  the  Earl  was  allowed  to  prove 
his  true  rental  by  his  factor's  oath.  On  the  day  fixed  for  proof,  however,  the  factor 
did  not  compear,  and,  along  with  the  other  heritors,  the  Earl  was  held  confessed  on  the 
rental  of  £242, — the  whole  rental  of  the  parish  being  reported  to  be  £1085,  IGs.  6d. 
sterling.  Then,  as  regards  the  locality  itself — reported  by  the  Lord  Ordinary,  and 
finally  approved  of — the  old  stipend  is  first  stated,  and  then  the  augmentation  is  given 
effeiring  to  each  heritor's  lands,  in  the  usual  form  followed  in  such  cases.  Accordingly, 
the  Lord  Ordinary's  interlocutor  of  28th  July  1758  states,  "  by  the  above  locality  the 
old  stipend  is  continued  according  to  use  of  payment,  and  the  augmentation  is  allocate 
proportionally  on  the  free  teinds  of  the  respective  heritors'  lands."  But,  farther,  that 
the  proportion  of  augmented  stipend  allocated  on  the  Earl  of  Moray  was  in  conformity 
with  the  proven  rental  of  his  lands — that  is,  £242  sterling — appears  from  its  amount 
bearing  to  the  whole  of  the  augmentation  the  same  proportion  that  his  rental  bears  to 
the  whole  proven  rental  of  the  lands  within  the  parish*  This  is  certainly  the  case,  ex 
facie  of  the  proceedings  in  the  locality. 

Now,  taking  this  for  certain,  the  only  inquiry  which  remains  is,  whether  the  decree 
of  valuation  obtained  by  the  Earl  of  Moray  in  February  1762  contains  any  evidence 
tending  to  impugn  the  accuragy  of  this  conclusion.  And  on  this  point,  assuming  the 
rental  of  the  lands  not  to  have  materially,  if  at  all,  changed  between  1758  and  1762, — 
this  decree,  so  far  from  impugning,  affords  the  clearest  ground  for  supporting  the 
justness  of  the  conclusion,  that  the  £242  of  rental  included  the  Glenfinlas  forest 
lands. 

The  summons  of  valuation,  as  appears  from  the  extract-decree,  applied  to  the  whole 
lands  of  the  Earl  in  the  parish  of  Callander,  and  inter  alia  the  lands  of  Glenfinlas, 
comprehending  certain  parts  thereof  specifically  named.      This  plainly  included  the 
forest  as  part  of  the  said  lands ;  and  the  proof  of  the  rental  applies  to  the  rents  drawn 
by  the  Earl  from  the  several  tenants  in  possession  of  the  grass  of  the  forest,  along  with 
the  other  lands  of  Glenfinlas.     The  whole  free  rental,  including  the  rent  of  the  forest, 
is  brought  out  to  be  £3114,  8s.  lOd.  Scots.     In  the  course  of  the  process  the  Earl 
appears  to  have  been  advised  that  it  would  be  for  his  interest  to  leave  out  the  forest 
lands  from  the  decree  of  valuation ;  and  while  the  grass  rent  of  his  lands  in  the  parish 
was  proved  to  be  £3114,  8s.  lOd.  the  proof  established  that  of  that  amount  no  less  than 
£1306,  13s.  4d.  was  paid  for  the  forest  lands.     And  it  was  contended  that  this  last 
rent  was  owing  to  an  accident,  whereby  the  lands  had  been  thrown  into  grass  in  the 
year  1745,  instead  of  being  under  deer,  as   it  was  alleged  that  they  had  been  past 
memory, — the  same  having  been  "  anciently  a  royal  forest  and  so  not  subject  to  teind." 
On  this  statement  it  was  submitted  to  the  Court  how  far  the  valuation  could  proceed 
at  the  Earl's  instance,  who  was  only  keeper  of  the  forest.     Upon  this  (the  defenders 
being  absent),  the  Lords  found  that  the  Earl,  "  as  keeper  of  the  forest  of  Glenfinlas, 
was  not  entitled  to  carry  on  a  valuation  of  the  said  forestry,  but  that  the  same  fell  to 
be  struck  out  of  the  rental."    Consequently  the  decree  bears  that  the  pursuer's  lands 
within  the  parish,  exclusive  of  the  forest,  amounted  to  £1807,  15s.  6d.  Scots;  and  the 
result  was  that  the  teinds  of  the  forest  lands  were  left  unvalued.     This  result  has  no 
immediate  bearing  on  the  present  inquiry ;  but  it  is  all-important  to  observe  that  the 
rental  thus  proved  of  the  Earl's  lands,  other  than  the  forest  lands,  amounts  to  £1807 
Scots,  or,  converted  into  sterling  money,  about  £150.     Now,  assuredly  between  1758, 
the  date  of  the  decree  of  locality,  and  1762,  no  such  depreciation  in  the  rental  of  these 
lands  is  alleged  or  could  possibly  have  occurred,  as  the  diflTerence  between  Q52]  £242 
and  £150  would  imply.      The  only  rational  explanation  is,  that  the  locality  rental 
embraced  the  whole  lands  inclusive  of  the  forest.     Accordingly,  taking  the  rental  of 
the  whole  lands,  including  the  forest,  stated  in  this  decree  at  £3114,  and  convert- 
ing that  into  sterling  money  we  have  £259  odds,  not  a  great  discrepancy  even  as 
thus  stated,  but  which  is  accounted  for  by  assuming  that  the  minister,  in  giving  up 
the  rental  in  1758  at  £242,  had  taken  into  view  only  the  money  rent  paid  by  the 
tenants,  without  reference  to   the  stipend  and  schoolmaster's   salary  paid  by    them 
respectively,  or  by  the  Earl  through  them.     For,  giving  effect  to  this  view  there  fall  to 
be  deducted  from  the  £3114  Scots,  the  old  stipend  of  £196,  19s.  4d.  Scots,  and  pay- 
ments to  schoolmasters,  £12,  5s.  4d.,  and  this  will  leave,  as  the  value  of  the  whole  lands, 
including  the  forest  lands  as  in  1762,  £2905  Scots,  converted  into  sterling  money,  or 
just  £242.     Hence,  as  regards  this  part  of  the  case,  1  think  it  must  be  held  that  the 
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forest  lands  of  Glenfinlas  were  localled  on,  along  with  the  other  lands  of  the  Earl,  for 
augmented  stipend  by  the  decree  of  locality  in  1758,  whatever  may  have  been  the  case 
under  the  locality  of  1660. 

The  next  locality  of  this  parish  was  in  1795,  the  decree  in  which  has  gone  amissing ; 
but  from  the  summons  in  the  subsequent  locality  brought  in  1806,  it  appears  that 
the  stipend  modified  in  1795  was  fiye  chalders  meal  and  barley,  £800  Scot>,  and  100 
merks  for  communion  elements,  of  which  a  proportional  sum  was  laid  upon  the  Earl 
of  Moray's  lands.  And  thus,  from  1758  until  1806,  stipend,  old  and  augmented,  as 
localled  upon  the  whole  lands,  including  the  forest  lands,  must  have  been  paid  to  the 
minister  by  the  Earl  or  his  tenants. 

In  this  new  process  of  1806  compearance  was  made  for  the  Earl,  by  minute  dated 
July  1807,  and  his  teinds  were  surrendered  at  the  valued  amount  of  £361,  lis.  Id. 
Scots,  and  this  sum,  it  was  contended,  was  the  full  measure  of  his  whole  liability  for 
stipend.  The  surrender  was  sustained  and  effect  given  to  it,  first,  by  an  interim 
decree  in  1810,  and  afterwards  by  the  final  decree  of  locality  in  1817.  So  that  from 
that  date  downwards  the  noble  Earl  has  paid  stipend  only  upon  the  valued  amount  of 
the  teind  of  his  lands  in  the  parish  other  than  the  forest  lands.  As  explained,  however, 
that  valuation  did  not  apply  to  the  forest  lands  of  Glenfinlas,  with  which  alone  we  have 
to  do  in  this  question.  That  this  fact  was  lost  sight  of  in  the  process,  and  the  forest 
lands  of  Glenfinlas  omitted  to  be  included  in  the  rental  as  liable  for  stipend,  is 
trae.  But  this  cannot  stand  in  the  way  of  the  omission  being  rectified  in  tliis 
locality. 

For  the  reasons  I  have  thus  stated,  it  appears  to  me  that  the  second  proposition, 
which  it  behoved  the  noble  objector  to  have  established,  has  not  been  made  out  any 
more  than  the  first 

Lord  Nbaves. — I  concur  in  the  result  of  the  opinions  which  have  been  delivered. 
Besides  the  plea  of  res  judicata  that  is  stated  first  on  the  record,  and  which  was  not 
insisted  in  before  the  Lord  Ordinary,  two  other  pleas  are  stated.  The  second  plea  is 
this,  "  that  the  forest  of  Glenfinlas,  as  a  royal  forest,  is  not  teindable ;  and  the  objector, 
as  heritable  keeper  of  the  said  forest,  is  not  liable  in  teind  for  or  in  respect  of  the  said 
forest''  That  plea  is  a  perfectly  intelligible  one  if  it  be  well  founded  in  law.  It  lays 
out  of  view  certain  specialties  that  are  afterwards  noticed,  and  it  comes  to  this,  that 
8  royal  forest  is  not  a  teindable  subject,  and  that  when  it  is  in  the  hands  merely  of 
a  heritable  keeper,  who  does  not  acquire  the  radical  right  of  fee  to  the  soil,  but  merely  a 
certain  beneficial  interest  in  the  fruits,  being  still  the  property  of  the  Crown,  and  a 
royal  forest,  it  is  not  liable  in  teinds,  and  the  intromitter  with  the  fruits  is  not  liable  to 
pay  teind. 

The  third  plea  is : — "  In  respect  that  the  said  forest  is  a  royal  forest,  and  also  in 
respect  that  it  has  never  paid  teind,  the  objection  stated  by  the  objector  should  be 
sustained,  and  no  portion  of  the  stipend  or  augmented  stipend  should  be  allocated  on 
said  forest''  That  introduces  another  element — viz.  the  perpetual  exemption  of  this 
forest  from  payment  of  teind. 

Now,  with  reference  to  the  first  of  these  propositions,  which  leaves  out  that  last 
element,  I  am  unprepared  to  say  that  it  can  be  maintained.  It  was  scarcely 
[153]  seriously  pressed  on  us,  but  it  stands  here  upon  record,  and  it  may  require  some 
observation.  I  see  it  mentioned  in  one  of  the  latest  books  that  we  have  upon  tithes — 
a  very  valuable  book  in  many  respects,  I  mean  Mr.  Buchanan's — that  it  is  not  con- 
sidered to  be  a  decided  question  that  the  Crown  domains  are  exempted  from  teinds. 
It  may  be  that  they  are  exempted  from  teind.  But  I  confess  I  cannot  discover  good 
authority  or  good  principle  for  such  an  opinion.  Looking  both  at  the  origin  of  tithes, 
so  far  as  we  can  find  the  origin,  obscure  as  these  subjects  are,  and  the  principle  of  it, 
the  reverse  seems  to  be  the  general  rule,  so  that  all  lands  are  prima  facie  liable  in  teind. 
Whether  the  teinds  were  introduced  under  the  Christian  system  from  some  idea  of 
divine  obligation,  or  whether  they  were  introduced  by  the  pious  concurrence  of  all 
parties  to  contribute  a  certain  portion  of  the  fruits  of  their  lands  to  religious  services — 
in  either  way  it  does  not  appear  to  me  improbable  that  the  extensive  domains  of  the 
monarchs  were  meant  to  be  exempted  from  that  burden.  If  we  go  to  the  Old  Testa- 
ment, and  take  the  example  of  Abraham  and  Melchisedec,  Abraham  was  a  prince 
in  his  own  territory,  and  paid  tithe  upon  all  that  he  had  to  Melchisedec,  who  was  an 
ecclesiastical  person.  If  we  take  the  other  view,  that  the  monarchs  of  modem  Europe, 
and  the  peoples  of  modern  Europe,  thought  it  their  duty  to  contribute  thus  to  religious 


300  MITCHELL  V.  STKACHAN  [1869]       VIIL  KA0PHEII80N,  161 

services,  it  would  be  equally  difficult  to  suppose  that  the  extensive  domains  of  the 
Crown,  as  such,  were  universally  exempted.     The  kings  and  queens  were  treated  in 
those  times  as  nursing  fathers  and  nursing  mothers  of  the  Church :  but  they  would 
have  been  very  dry  nurses  if  they  had  withheld  the  teinds  of  the  extensive  possessions 
they  then  had ;  they  would  have  been  stepfathers  and  stepmothers  rather,  and  they 
would  have  been  unjust  governors  if  they  had  left  their  subjects  alone  to  pay  tithes, 
while  they  themselves  did  not  do  so.     I  consider  it  to  be  the  natural  import  of  what 
we  know  of  the  history  of  this  obscure  subject  that  all  lands  paid  teind.     Exemptions 
may  arise,  but  I  have  great  doubts  whether  there  was  ever  any  very  good  exemption 
that  did  arise,  unless  an  exemption  in  favour  of  or  through   the  medium   of  an 
ecclesiastical  body  or  corporation.     That  is  certainly  the  explanation  that  is  given  of 
the  best  exemptions  we  know  of,  I  mean  the  exemption  under  a  clause  of  deeimis 
inclims,  which  is  not  an  exemption  enjoyed  by  everybody,  nor  in  virtue  of  any  length 
of  possession  of  exemption,  but  must  be  traced  back  to  the  privilege  of  an  ecclesiastical 
body.     How  the  monarch  comes  in  certain  circumstances  to  have  the  exemption  it  is 
difficult  to  explain  or  see.     That  he  has  it  in  some  cases  and  to  some  extent  I  am 
prepared  to  admit.     The  case  of  Haddington  is  conclusive  on  that  subject;  at  least 
till  the  question  is  farther  considered  in  some  more  solemn  way.     In  some  countries 
the  monarch  is  an  ecclesiastical  person.     I  do  not  think  that  has  been  ever  the  case 
in  Scotland ;  certainly  while  Popery  prevailed  he  was  scarcely  so,  and  as  far  as  pure 
Presbytery  is  concerned  he  is  no  ecclesiastical  person  at  all;  he  has  no  jurisdiction 
except  to  call  councils  and  call  on  the  clergy  to  do  their  duty.     But  so  it  is,  that  he 
has  in  certain  circumstances  enjoyed  an  exemption  which  may  arise  from  this,  that 
the  Crown  in  its  own  right  requires  no  title;  that  the  diadem  which  the  monarch 
wears  is  his  title  to  all  the  lands  he  possesses ;  and  that  whatever  he  has  possessed 
may,  if  it  can  be  possibly  reconciled  with  anything  like  law,  be  held  to  be  in  that 
position.     That  is  the  case  with  the   Crown,  as  holding  a   different  position  from 
subjects.     But  to  that  extent  only  I  think  is  it  so,  where  the  Crown  rights  have  never 
been  granted  out  in  fee  to  others,  and  where,  not  for  forty  or  any  number  of  years, 
but  for  time  immemorial,  there  has  been  a  constant  custom  in  favour  of  not  paying 
teinds.     I  think,  therefore,  the  second  plea  ought  not  to  be  sustained.     As  to  the 
third  plea,  I  think  it  is  proved  that  this  has  not  been  always  a  royal  domain ;  and,  at 
any  rate,  it  is  not  proved  that  it  has  always  been  exempted  from  tithes.     I  am  inclined 
to  think  that  for  a  certain  period  it  did  pay  tithes.     The  want  of  either  of  these 
elements  in  favour  of  Lord  Moray  is  fatal  to  his  case.     If  this  subject,  although  it  has 
never  paid  tithes,  was  at  one  time  feued  out  to  subjects  and  came  back  to  the  Crown 
by  forfeiture  or  annexation,  that  is  fatal  to  his  case,  because  it  is  not  the  original 
domain  of  the  Crown,  but  an  alienated  subject  forfeited  from  one  in  whose  hands  it 
was  teindable.     On  the  other  ground  also  I  think  he  must  fail. 

[154]  This  interlocutor  was  pronounced : — "  Refuse  the  said  reclaiming  note,  and 
adhere  to  the  interlocutor  reclaimed  against:  Find  the  Earl  of  Moray  liable  to  the 
minister  in  additional  expenses,"  &c. 

Melvillk  &  LiNDESAY,  W.S. — MARSHALL  &  Stewart,  S.S.C. — Ageuts. 

[Referred  to,  Maclachlan  v.  Stewart,  1885,  12  R.  1107.] 


No.  44.  VIIL  Macpherson,    154.     18   Nov.    1869.     2d  Div.— Lord  Jervis- 

woode,  R. 

Charles  and  James  Mitchell,  Pursuers. — /.  F.  B.  Robertson, 
Andrew  Strachan  and  Others,  Defenders. — Pattison — Harper, 

Process — Midtiplepoinding — Arrestment, — An  action  of  multiplepoinding,  in  which 
the  fund  in  medio  was  a  sum  for  which  the  creditor  had  obtained  decree,  dismissed 
as  incompetent  {dub.  Lord  Benholme),  there  having,  when  the  action  was  raised, 
been  only  one  arrestment  used  against  the  fund. 

This  was  an  action  of  multiplepoinding,  which  arose  in  the  following  circumstances : 
— Andrew  Strachan  raised  an  action  against  the  Messrs.  Mitchell,  and  obtained  decree 


Vm.  MACPHEE80N,  156.       MITCHELL  V.  STRACHAN  [1869]  301 

against  them  for  £23,  15s.  3d.  There  was  also  a  decree  for  £20,  16s.  5d.  of  expenses 
in  name  of  the  agent.  James  Duthie,  a  creditor  of  Strachan's,  used  arrestments  in 
Mitchell's  hands.  The  Mitchells  then  raised  this  action  of  multiplepoinding — the  fund 
in  medio  heing  the  sum  in  the  decree  against  them.  The  defenders  called  in  this  action 
of  multiplepoinding  were  Strachan,  &uthie,  who  had  used  arrestments,  and  other 
persons  who  had  intimated  to  the  pursuers  that  they  had  claims  against  Strachan. 
After  the  action  was  raised,  other  arrestments  were  used. 

The  defenders  pleaded  that  the  action  was  incompetent,  as  there  was  no  douhle 
distress. 

The  Sheriff-suhstitute  (Skelton)  dismissed  the  action  on  that  ground,  relying  on 
the  case  of  Middleton  v.  MitcheU,  Dec.  21,  1843,  6  D.  316. 

The  Sheriff  (Jameson)  having  adhered,  the  pursuers  advocated. 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  and  remitted  to  the  Sheriif 
drr^iciter* 

The  pursuers  reclaimed.  They  referred  to  the  case  of  Blair's  Trustees  v.  Blair, 
Dec.  12,  1863,  ante,  voL  ii.  p.  284,  as  settling  that  a  multiplepoinding  was  competent 
even  when  there  was  only  one  arrestment. 

Lord  Justicb-Clkrk. — The  Court  have  always  been  unwilling  to  encourage 
multiplepoindings  when  there  is  another  remedy  open.  Here  I  am  of  opinion  that 
the  arrestee's  proper  course  was  to  bring  a  suspension  as  of  a  threatened  charge.  That 
being  so,  and  no  case  having  been  cited  to  us  in  which  a  single  arrestment  has  been 
held  to  constitute  double  distress,  I  see  no  ground  for  altering  the  Lord  Ordinary's 
interlocutor. 

Lord  CJowan. — If  we  were  to  sustain  this  action  it  would  come  to  this,  that  every 
arrestee  was  entitled  to  bring  a  multiplepoinding.  I  look  upon  a  multiplepoinding  as 
a  most  valuable  form  of  process,  and  I  consider  this  a  perfect  abuse  of  it,  the  raiser 
having  the  easy  remedy  which  your  Lordship  has  pointed  out. 

Lord  Benholme. — ^This  is  a  delicate  case,  and  I  confess  that  I  entertain  some 
[156]  doubts  about  it.  It  is  not  quite  correct  to  say  that  in  every  case  there  must,  to 
warrant  a  multiplepoinding,  be  double  distress,  using  that  expression  in  its  technical 
sense,  as  is  shewn  by  the  case  of  trustees,  who  have  been  found  entitled,  though  only 
a  single  claim  is  made  on  them,  to  bring  a  multiplepoinding  in  order  to  obtain  their 
exoneration.  Nor  can  I  accept  the  view  which  the  respondents'  counsel  seemed  to 
take,  viz.  that,  though  one  arrestment  was  insufficient  to  warrant  the  raising  of  this 
action,  the  action  would  have  been  competent  if  there  had  been  two  arrestments. 
Here  we  have  a  debtor  with  a  decree  of  Court  hanging  over  his  head,  and  capable  of 
being  enforced  at  any  moment,  in  whose  hands  an  arrestment  is  used,  whereby  he  is 
interpelled  from  paying  in  safety.  If,  in  these  circumstances,  he  is  not  entitled  to 
bring  a  multiplepoinding,  I  cannot  see  how  he  would  be  in  a  better  position,  in  that 
respect,  if  a  dozen  arrestments  were  used  in  his  hands. 

I  agree  with  your  Lordship  that  we  ought  not  lightly  to  encourage  actions  of  this 
wrt,  and  if  I  could  see  clearly  that  the  raisers  had  another  safe  remedy  open  to  them 
I  should  have  no  hesitation  in  concurring  in  the  proposed  judgment.  But  it  is  jUvSt 
here  that  my  difficulty  lies.  In  the  ordinary  case  of  a  suspension,  the  suspender 
knows  the  grounds  on  which  he  asks  the  remedy  he  wishes.  But  in  this  case  all 
that  the  raisers  could  say  in  a  suspension  is,  "an  arrestment  has  been  used  in  our 
hands."  An  arrestee  cannot  examine  the  grounds  of  the  arrestment,  and  the  schedule 
left  with  him  gives  him  no  information  whatever  as  to  these.  On  the  other  hand,  a 
multiplepoinding  brings  the  arrester  into  the  field  face  to  face  with  the  holder  of  a 
decree  against  the  arrestee,  and  the  validity  of  the  arrestment  can  conveniently  be 
determined  there.  While  I  have  thought  it  right  to  indicate  these  doubts,  I  do  not 
absolutely  dissent,  as  I  can  find  no  authority  in  favour  of  the  competency  of  a  multiple- 
poinding in  circumstances  such  as  we  are  dealing  with  here. 

Lord  Neaves  was  absent. 

*  "  Note. — The  question  which  here  remained  to  be  disposed  of  has  appeared  to 
the  Lord  Ordinary  to  be  far  from  free  of  difficulty ;  but,  on  the  whole,  he  is  of  opinion 
that  the  judgments  in  the  Sheriff-court,  to  which  the  advocation  related,  were  sound 
in  principle,  and  ought  not  to  be  disturbed.  On  the  matter  of  expenses,  the  Lord 
Ordinary  thinks  he  would  scarcely  do  justice  here  were  he  to  find  the  respondents 
liable  in  expenses  in  relation  to  the  discussion  on  the  difficult  point  of  competency." 
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The  Court  refused  the  reclaimiDg  note. 
Charles  S.  Taylor,  S.S.C. — Morton,  Whitehead,  &  Greio,  W.S. — Agents. 

[Diaapproved,   Dill,   Wilson    &    Muirhead    v,    Ricardo's  Tr.,    1885,    12   R  404. 
Approved,  Caw,  Prentice,  Clapperton  &  Co.  v,  (jreighton  &  Co.,  1898,  25  R.  518.] 


No.  45.  VIII.  Macpherson,  155.     20  Nov.  1869.     2d  Div.— L 

Mrs.  Emma  Euza  Munro  Ferguson  and  Others  (Ferguson's  Trustees). — 

SoL-Gen,  Clark — Keir. 

Mrs.  Emma  Eliza  Munro  Ferguson. — Balfour, 

Ronald  Craufurd  Munro  Ferguson  and  Others. — Shand, 

Trust — Trusteesy  Discretion  qf-^Advancea  for  Maintenance  of  Children, — A  truster 
having  provided  that  his  widow  should  be  permitted  to  occupy  his  mansion-house  as 
a  home  for  herself  and  their  children,  and  that  his  trustees  should  pay  to  her  such 
sums  as  they  thought  tit  for  the  maintenance  and  education  of  the  children, — circum- 
stances in  which  held  that  they  were  authorised  to  pay  her  £1500  per  annum  for  the 
eldest  son,  and  £100  per  annum  for  each  of  five  younger  children,  in  addition  to  her 
own  jointure  of  £1000  per  annum. 

Colonel  Ferguson  of  Raith  and  Novar  died  on  27th  November  1868,  leaving  a 
widow  and  six  pupil  children. 

By  his  trust-deed  he  provided  that  until  his  eldest  son  should  attain  majority  his 
widow,  while  unmarried,  should  be  permitted  to  occupy  the  mansion-house  of  Raith  as 
a  home  for  herself  and  their  children,  and  that  his  trustees  should  pay  to  her  such 
sums  as  they  thought  fit  for  the  maintenance  .and  education  of  the  children.  She 
herself  was  provided  with  a  jointure  of  £1000  per  annum. 

At  the  date  of  the  deed  Colonel  Ferguson  was  in  possession  of  the  unentailed  estate 
of  Raith,  having  a  gross  rental  of  £14,000,  but  burdened  with  £100,000  of  heriteble 
debts.  After  its  date  he  succeeded  to  the  entailed  estate  of  Novar,  with  a  rental  of 
£4800,  after  deducting  £946  of  [156]  public  and  parochial  burdens.  This  he  burdened 
with  his  widow's  jointure  of  £1000,  and  about  £11,000  of  younger  children's  provision* 
His  eldest  son  was  now  heir  in  possession  of  Novar,  but  imder  the  deed  did  not  acquire 
a  vested  interest  in  Raith  till  he  attained  majority  and  the  debts  were  paid  ofiT,  or  until 
he  attained  the  age  of  twenty-five. 

Mrs.  Ferguson,  being  desirous  of  residing  with  her  family  at  Raith,  represented  to 
the  trustees  that  she  would  require,  in  addition  to  her  jointure,  an  allowance  of  £2000 
per  annum.  The  trustees  were  willing  to  make  her  that  allowance,  beheving  it  for  the 
benefit  of  the  family  that  they  should  reside  at  Raith  ;  and  they  proposed  to  charge  the 
eldest  son  with  £1500,  and  each  of  the  younger  children  with  £100  per  annum,  but 
they  were  doubtful  if  they  were  entitled  to  do  so.  They  had  also  doubts  whether, 
under  Colonel  Ferguson's  deed,  they  were  authorised  to  make  advances  from  the  rents 
of  Raith  for  the  eldest  son,  he  having  an  ample  income  from  the  estate  of  Novar,  to 
which  Colonel  Ferguson  succeeded  after  the  date  of  his  deed. 

This  special  case  was  therefore  presented  for  the  opinion  of  the  Court,  in  which  the 
following  were  the  queries : — "  1.  Are  the  trustees  entitled,  and  in  safety,  to  advance 
the  sums  above  specified,  or  what  other  sums,  on  account  of  the  heir  and  younger 
children,  for  the  purpose  of  maintaining  them  at  Raith ;  or,  are  the  trustees  entitled  to 
make  such  advances  as  they  in  their  discretion  shall  think  necessary  for  that  purpose  t 
2.  Are  the  trustees  entitled  to  make  an  annual  allowance  out  of  the  Raith  trust-estate 
for  the  maintenance  and  education  of  Ronald  Craufurd  Munro  Ferguson?  3.  In  the 
event  of  the  Court  being  of  opinion  that  the  trustees  are  entitled  to  make  an  allowance 
in  terms  of  the  immediately  preceding  query,  to  what  extent  or  in  what  proportions 
should  the  trustees  pay  from  the  income  of  the  Raith  and  Novar  estates  respectively 
the  advances  for  the  maintenance  and  education  of  Ronald  Craufurd  Munro  Ferguson  t" 
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In  an  amendment  of  the  case  the  trustees  stated — *'  1.  That  it  would  be  for  the 
benefit  of  the  heir  and  the  family  generally  that  they  should  continue  to  reside  at  Baith. 

2.  That  the  establishment  which  Mrs.  Munro  Ferguson  proposes  to  maintain  at  Raith 
is  a  suitable  establishment,  and  that  £3000  a-year,  viz.  £2000  in  addition  to  her  jointure 
of  £1000,  does  not  in  their  opinion  exceed  a  reasonable  expenditure  for  such  a  purpose. 

3.  But  the  question,  whether  the  trustees  and  tutors,  or  either  of  them,  have  power  to 
pay  the  foresaid  sum  of  £2000,  or  any  part  thereof,  for  said  purpose,  they  leave  to  the 
decision  of  the  Court ;  and  4.  That  if  the  said  sum,  or  any  part  thereof,  is  to  be  paid, 
they  leave  it  to  the  Court  to  determine  out  of  what  funds  it  shall  be  paid." 

The  Court  pronounced  this  interlocutor : — "  The  Lords,  having  heard  counsel  on 
the  amended  special  case,  are  of  opinion — 1  and  2.  That  the  trustees  are  entitled,  and 
in  safety,  to  advance  the  sum  of  £500  per  annum  from  the  estate  of  the  younger  children, 
and  of  £1500  per  annum  from  the  income  of  the  estate  of  Baith  and  Novar,  for  the 
purpose  of  maintaining  them  at  Raith,  including  in  the  said  sum  the  maintenance  and 
education  of  the  heir;  3.  That  the  said  sum  of  £1500  should  be  paid,  £1000  from  the 
income  of  the  Raith  estates,  and  £500  from  the  iuQome  of  the  Novar  estates." 

DuNDAS  &  Wilson,  C.S. — Arthur  Forbbs  Gordon,  W.S. — Albx.  Howe,  W.S. — 

Agents. 


No.  46.  VIII.  Macphkrson,  157.     22  Nov.  1869.     2d  Div.— Lord  Barcaple,  R. 

Margaret  and  Mary  Anderson,  Pursuers. —  Watson — Harry  Smith. 
John  Anderson,  Defender. — SoL-Gen,  Clark — Bal/oiir, 

Recompence — Joint  Ownership — 5o7^a  ^e«.-:-Circum8tance8  in  which  one  of  four  joint 
lessees  of  a  farm,  who  took  the  entire  management  of  it,  held  entitled,  in  the  absence 
of  stipulation,  to  remuneration  for  his  trouble — the  principal  specialty  being  that  he 
erroneously,  but  in  bona  fidcy  believed  that  he  had  made  an  arrangement  with  the 
others  by  which  the  farm  was  to  be  his  alone. 

Mr.  Alexander  Anderson  died  intestate  on  5th  March  1848.  At  his  death  he 
was  tenant  of  the  farm  of  West  Newton,  near  Arbroath,  on  a  nineteen  years'  lease  from 
Martinmas  1845. 

He  was  survived  by  two  brothers,  James  and  John,  and  two  sisters,  Margaret  and 
Mary.  James  Anderson  was  the  heir-at-law,  and  he  collated  the  lease,  which  was  the 
only  heritage.  John  Anderson,  as  the  acting  executor,  intromitted  with  and  uplifted 
the  moveable  estate. 

A  family  arrangement  was  entered  into,  by  which  it  was  agreed  that  the  farm  of 
West  Newton  should  be  continued  under  the  management  of  John  Anderson  for  the 
joint  behoof  of  all. 

John  Anderson  managed  the  farm  until  1861.  It  was  proved  that  he  in  bona  fide 
believed  that  he  had  made  an  arrangement  with  his  brother  and  sisters,  in  1851,  by 
which  the  farm  was  handed  over  to  him  for  his  own  benefit. 

On  18th  May  1858  Margaret  and  Mary  Anderson  raised  this  action  of  count  and 
reckoning  in  the  Sheriff-court  of  Forfarshire  against  John  for  his  intromissions  with  the 
farm  and  the  moveable  estates.  John  Anderson  defended  the  action,  on  the  ground  that 
in  1851  he  had  entered  into  an  agreement  with  his  brother  and  sisters,  by  which,  in 
consideration  of  certain  payments,  they  agreed  to  discharge  him  of  all  claims  competent 
to  them  in  respect  of  Alexander  Anderson's  estates. 

The  Sheriff  (Logan)  adhering  to  the  interlocutor  of  the  Sheriff-substitute,  found  the 
defender  liable  to  account. 

On  16th  February  1860  Lord  Ardmillan,  Ordinary,  found  "  that,  after  the  death  of 
Alexander  Anderson,  the  brother  of  both  parties  to  this  action,  who  died  on  5th  March 
1848,  the  respondents  and  the  advocator,  along  with  James  Anderson,  another  brother 
and  heir  of  Alexander  Anderson,  entered  into  an  agreement  or  arrangement,  whereby 
the  lease  of  the  farm  of  West  Newton  held  by  the  deceased,  was  to  be  continued  under 


304  ANDERSON  V.  ANDERSON  [18691  Vm.  MAGMOSSMV,  168. 


the  manageiueut  of  the  advocator  for  behoof  of  all,  viz.  of  himself  and  the  other 
members  of  the  family,  James,  Margaret,  and  Mary  Anderson :  Finds  that  the  advocator, 
as  acting  executor  of  the  deceased  Alexander  Ajiderson,  intromitted  with  and  uplifted 
his  moveable  means  and  estate,  and  also  entered  on  the  management  of  the  farm  as 
agreed  on  :  Finds  it  not  proved  that  the  respondents,  or  either  of  them,  sold  or  disposed 
of  their  right  and  interest  in  the  lease,  crop,  and  stock  of  the  farm  of  West  Newton,  or 
in  the  succession  of  their  brother,  Alexander,  or  agreed  to  discharge  or  did  discharge 
any  claims  thereanent  competent  to  them  against  the  advocator:  Finds  that  the 
advocator  is  bound  to  account  to  the  respondents  for  his  intromissions  both  as  executor 
and  as  manager  of  the  farm  for  joint  interest  under  the  said  family  agreement  or 
arrangement)"  &c. 

llie  Second  Division,  on  18th  January  1861,  refused  a  reclaiming  note,  and  adhered 
to  this  interlocutor. 

An  accounting  ensued.  The  Lord  Ordinary  pronounced  an  interlocutor  on  certain 
objections  to  the  Accountant's  report  on  12th  March  1867,  and  his  interlocutor  Tras 
adhered  to  on  17th  December  1867.  The  remit  [158]  ^  ^^^  Accoimtant  was  renewed. 
He  disallowed  a  claim  by  the  respondent  to  remuneration  for  his  trouble  in  managing 
the  farm.  Objections  were  lodged  to  the  report.  The  Lord  Ordinary  (Barcaple),  on 
12th  June  1869,  pronounced  this  interlocutor: — "Repels  the  respondents*  eleventh 
objection  to  the  first  report  of  the  Accountant:  .  .  .  Finds  that  the  farm  of  West 
Newton  having  been  carried  on  as  a  partnership  concern  by  and  for  behoof  of  the 
advocator  and  respondents,  and  their  brother,  James  Anderson,  the  advocator,  being  one 
of  said  partners,  is  not  entitled  to  any  allowance  or  remuneration  for  superintending 
and  managing  said  farm,  and  repels  the  seventh  objection  stated  for  him  to  the  first 
report  of  the  Accoimtant:  Finds,  in  terms  of  the  report  of  the  Accountant  and  the 
foregoing  findings,  that  there  was  a  balance  on  his  intromissions,  including  interest  due 
by  the  advocator  to  the  said  partnership  or  joint  concern,  at  15th  May  1861,  amounting 
to  £1451,  18s.  3d.,  one  fourth  part  of  which  sum  is  due  to  each  of  the  respondents: 
Appoints  the  respondents  to  give  in  a  state  shewing  the  portion  of  said  sum  for  which 
they  ask  decree  under  the  conclusions  of  the  action' :  Finds  the  advocator  liable  in  the 
whole  expenses  of  process  in  the  inferior  Court  and  in  this  Court  to  the  12th  March 
1867 ;  and  quoad  ultra  finds  no  expenses  due  to  or  by  either  party :  Allows 
accounts,"  &a* 

*  "  NoTK. — The  Lord  Ordinary  feels  that,  in  the  peculiar  circumstances  of  this  case, 
there  is  some  hardship  in  the  application  of  the  rule  of  the  law  by  which  the  advocator 
is  precluded  from  claiming  remuneration  for  his  services  in  carrying  on  the  joint  concern 
belonging  to  a  partnership  of  which  he  is  a  member.  But  the  principle  is  well 
established,  and  has  been  strictly  enforced  in  cases  not  materially  different  from  the 
present, — Campbell,  Rivers,  and  Company  t;.  Beath,  2  W.  and  S.  25.  As  the  advocator 
is  not  allowed  any  remuneration,  the  objection  taken  by  the  respondents  to  half  of  the 
sum  allowed  by  the  Accountant  for  expense  of  a  riding-horse  is  repelled. 

"The  result  of  the  findings  on  these  points  is,  that  the  sum  rejwrted  in  the 
additional  report  by  the  Accountant  is  the  balance  against  the  advocator  at  15th  May 
1861,  to  which  period  he  produced  his  accounts,  and  they  have  been  dealt  with  on  the 
reports  of  the  Accountant  and  the  interlocutor  of  the  Lord  Ordinary  and  the  Court. 
But  the  conclusions  of  the  summons  only  relate  to  the  balance  due  at  the  date  of  the 
action,  and  the  respondents  will  now  lodge  a  state  shewing  for  what  sum  they  ask 
decree  as  at  that  date.  It  was  stated  at  the  bar  that  the  advocator  will  settle  with  them 
for  the  subsequent  period,  in  conformity  with  the  findings  now  pronounced. 

"  The  advocator  is  clearly  liable  in  full  expenses  to  the  date  of  the  first  remit  to  the 
Accountant.  He  was  till  that  time  disputing  all  liability  to  account.  In  the  proceed- 
ings before  the  Accountant  under  the  first  remit,  both  parties  were  maintaining  points 
which  have  been  ultimately  held  untenable.  The  respondents  were  doing  so  with  much 
keenness  and  to  a  large  extent.  But,  upon  the  whole  matter,  the  balance  of  success 
was  much  in  favour  of  the  respondents.  .  .  .  The  Lord  Ordinary  has  no  doubt 
that  a  considerable  portion  of  the  expense  of  the  accounting  must  be  thrown  upon  the 
advocator.  But  he  thinks  that,  upon  the  whole  matter,  substantial  justice  is  done  to 
all  parties  by  giving  the  respondents  their  full  expenses  to  the  date  of  the  Lord 
Ordinary's  interlocutor  disposing  of  the  objection  of  both  parties  to  the  first  report  of 
the  Accountant,  and  finding  no  other  expenses  due  to  either  party." 
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On  2nd  July  the  Lord  Oidinary  decerned  against  the  defender  for  £656,  with 
interest  on  said  sum  from  19th  May  1858. 

The  defender  reclaimed. 

The  pursuers  argued  that  it  had  been  established  that  this  was  a  joint  adventure, 
although  the  whole  administration  was  confided  to  the  defender.  It  was  well  settled 
law  that,  in  the  absence  of  agreement,  one  of  [159]  several  partners  was  not  entitled 
to  remuneration  for  extra  trouble  or  management.  * 

The  defender  admitted  that  a  partner  had  no  claim  for  remuneration,  but  he  argued 
that  this  was  not  a  partnership.  A  general  manager  for  the  common  behoof  was 
entitled  to  remuneration,  f 

At  advising, — 

Lord  Cowax. — The  first  of  the  questions  which  remain  for  decision  in  this  pro- 
tracted litigation  is  the  question  of  interest.  I  am  satisfied  that  the  Lord  Ordinary's 
judgment  is  right.  I  find  that  in  regard  to  the  defender's  possession  of  the  farm  for 
the  whole  period  from  1848-50  to  Whitsunday  1861,  only  simple  interest  has  been 
charged  on  the  balance  in  his  hands  from  time  to  time  without  any  accumulation. 
This  is  fully  explained  in  the  Accountant's  report  I  think  in  these  circumstances  this 
is  correct.  Had  the  defender  been  a  proper  paid  factor  he  would  have  been  dealt  with 
more  strictly,  as  in  that  case  the  interest  would  have  fallen  to  be  added  to  the  capital 
sum  each  year.  But  as  he  was  not  in  that  situation,  though,  as  will  be  immediately 
explained,  not  to  be  dealt  with  as  acting  altogether  gratuitously,  five  per  cent,  simple 
interest  on  the  balances  in  his  hand  seems  to  be  the  correct  principle,  and  it  has  been 
adopted  by  the  Lord  Ordinary. 

The  next  question  is,  whether  Mr.  Anderson  is  entitled  to  remuneration.  On  this 
point  it  is  necessary,  in  the  first  place,  to  observe  the  footing  on  which  the  accounting 
took  place  under  the  Lord  Ordinary's  interlocutor  of  1860,  which  was  adhered  to  by 
this  Division.  It  was  found  that  the  defender  was  bound  to  account  to  the  pursuers, 
who  were  all  of  full  age,  for  his  intromissions  especially  as  manager  of  the  farm.  The 
case  is  peculiar.  Had  the  defender  occupied  a  position  of  a  purely  trust  or  fiduciary 
character,  he  would  not  have  been  entitled  to  remuneration.  The  cases  of  Gray  t;. 
Dundas  and  Wilson  and  Wei  wood's  Trustees  in  December  1856,  fixed  principles  which 
must  have  entirely  excluded  this  claim.  But  I  do  not  think  that  the  principle  is 
applicable.  This  is  more  a  case  of  joint  ownership  of  property,  the  management  of 
which  was  devolved  on  the  defender  by  verbal  agreement  only.  Three  of  the  parties 
interested  say  to  the  fourth,  ''Manage  for  us."  It  was  a  devolution  of  the  management 
of  an  estate  of  which  they  were  joint  owners.  The  principle  which  I  think  applies  is 
that  on  which  a  ship's-husband  has  been  held  entitled  to  remuneration ;  and  on  the 
whole  I  think  there  is  room  here  for  an  implied  agreement  or  remuneration  if  it  be  not 
ill^al.  The  Lord  Ordinary  says  that  is  illegal  in  the  case  of  partners.  That  may  be 
80,  because  the  contract  of  copartnership  regulates  the  several  rights  and  obligations 
of  the  partners  inter  se ;  but  even  in  the  case  of  partners,  when  the  partnership  comes 
to  an  end,  a  partner  continuing  to  manage  the  concern  has  been  found  entitled  to 
remuneration. 

The  case  referred  to  by  the  Lord  Ordinary  is  not  in  point,  because  Lord  Gifibrd 
goes  on  the  ground  that  there  was  a  written  agreement  which  included  no  stipulation 
for  remuneration,  which  was  in  consequence  held  to  be  excluded.  I  cannot  think  it 
can  be  presumed  that,  through  a  long  and  anxious  course  of  management,  the  parties 
can  have  had  it  in  contemplation  that  the  defender  should  act  gratuitously.  The  case 
of  Wilson  t\  Wilson  in  1789  is  much  in  point,  and|illustrates  the  principle.  As  to  the 
amount  to  be  allowed,  I  do  not  think  it  should  be  large.  The  defender  managed  this 
farm  along  with  his  own,  which  adjoined  it,  and  he  has,  as  I  have  stated,  been  treated 
liberally  in  the  matter  of  interest.     I  think  £60  would  be  an  ample  sum. 

Lord  Bsnholme. — The  Lord  Ordinary  has  gone  on  a  rule  of  law  in  regard  to 
partnership  which  stands  on  a  strong  footing,  that  where  parties  have  made  a  written 
contract  the  Court  will  not  adject  stipulations  as  to  remuneration.  That  ground  fails 
where  we  have  no  written  agreement  and  no  clear  partnership,  but  [160]  where  there 

*  Lindley  on  Partnership,  p.  758  ;  1  Clark,  p.  415 ;  Crawshay,  2  Russ.  p.  325  (Lord 
Ck  p.  347) ;  Brown  v.  De  Tastet,  Jacob,  Ch.  Rep.  284 ;  Featherstonehaugh  r.  Turner, 
25  Beavan,  p.  382. 

t  Crawshay  v.  Collins,  2  Buss.  347. 
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is  rather  a  managemeut  of  a  joiut  property,  where  the  profits  go  to  many,  but  the  labour 
is  undertaken  only  by  one.  In  the  circumstances,  I  am  disposed  to  concur  in  allowing 
the  defender  a  reasonable  remuneration. 

Lord  Neavbs. — I  concur.  I  have  no  doubt  as  to  interest.  The  remuneration 
is  a  matter  of  some  difficulty.  The  claim  is  not  for  debt  or  on  contract,  but  for 
recompense.  Now,  it  is  plain  that  if  the  parties  had  stood  in  the  relation  of  partners, 
the  claim  would  have  been  untenable.  No  partner  has  a  right  to  recompense.  It  is 
his  duty  to  give  his  best  exertions  to  promote  the  prosperity  of  the  company,  and  if  he 
wishes  remuneration  he  must  make  it  the  subject  of  special  stipulation.  I  am  not  sure 
that  the  same  principle  may  not  apply  to  the  case  of  joint  owners.  I  am  averse  to  lay 
it  down  that  because  one  takes  trouble  on  a  property  of  which  he  is  part  owner,  he  is 
entitled  to  recompense  from  the  other  proprietors.  In  any  trouble  he  so  takes  he  is 
consulting  his  own  interest.  Take  the  case  of  a  law-suit  in  which  several  persons  are 
jointly  interested,  and  that  one  of  them  takes  more  trouble  than  the  others :  I  can 
hardly  imagine  that  he  would,  in  ordinary  circumstances,  have  a  claim  for  recompense. 
I  wish  to  guard  myself  from  laying  down  a  general  rule ;  but  I  am  enabled  to  agree  to 
the  claim  in  this  case,  because  the  circumstances  are  special. 

The  pursuer  thought  he  was  managing  for  himself,  and  he  expected  to  realise  all  the 
profit.  It  turns  out  that  he  was  mistaken,  and  that  he  has  been  managing  not  for 
himself  alone,  but  for  others  also.  We  must  restore  things  as  much  as  possible  to  their 
natural  position.  It  is  equitable  to  consider  whether  the  pursuer  would  have  taken  all 
this  trouble  for  others  without  stipulating  for  remuneration.  I  think  we  cannot 
presume  that  he  would,  and  on  that  ground  I  am  disposed  to  concur.  I  do  not  think 
that  we  have  anything  to  do  here  with  cases  of  trust.  The  case  of  Lord  Gray  has  been 
alluded  to.  There  there  was  no  want  of  bargain,  but  the  decision  proceeded  on  the 
ground  that  it  was  not  lawful  for  trustees  to  appoint  one  of  their  own  number  to  a 
remunerative  office. 

I  think  the  sum  suggested  is  reasonable. 

Lord  Justicb-Clkrk, — I  am  of  opinion  that  the  legal  rule  laid  down  by  the  Lord 
Ordinary  admits  of  no  dispute,  and  that  in  general,  where  a  person  manages  property, 
in  which  he  and  others  are  jointly  interested,  the  presumption  is  that  the  profits  are 
divisible  according  to  their  interests,  and  that  no  allowance  for  management  is  due 
without  express  stipulation.  In  cases  in  which  there  is  an  express  and  specific 
contract  this  is  a  result  plainly  equitable.  Whether  it  is  so  in  cases  in  which  there  is 
no  specific  contract  might,  perhaps,  be  doubtful,  for  the  expenditure  of  time  and  labour 
is  as  much  a  contribution  to  the  common  stock  as  the  expenditure  of  money.  But  the 
rule  seems  fixed  in  our  law ;  and  if  in  this  case  the  management  had  proceeded  on  the 
same  footing  as  that  on  which  it  commenced,  it  must  have  applied.  The  peculiarity  in 
this  case  is,  that  Anderson  certainly  believed,  from  January  1851  to  April  1858,  that 
he  had  settled  with  his  sisters,  and  was  managing  on  his  own  account.  This  is  made 
quite  clear  by  the  evidence  of  the  Messrs.  Smith  and  the  other  testimony  in  the  case. 
It  is  by  no  means  certain  that  he  would  have  continued  this  management  on  the 
original  footing  as  he  so  understood  it.  I  think,  therefore,  we  should  not  stretch  the 
rule  beyond  the  fact,  and  that  remuneration  to  a  very  moderate  amount  should  be 
allowed  him  for  these  years. 

On  the  rest  of  the  case  I  concur  in  the  Lord  Ordinary's  views. 

This  interlocutor  was  pronounced  : — "  Find  the  defender  entitled  to  the  sum  of  £60 
in  all  as  remuneration  for  his  management  of  the  farm  from  1848  to  1861,  and  that 
two-fourths  of  the  said  sum,  or  £30,  must  be  deducted  from  the  sum  found  due  by  the 
Lord  Ordinary :  Find  that  the  total  sum  due  by  the  defender  to  the  pursuers  is  £626, 
5s.  7Jd.,  with  interest  from  19th  May  1858,  and  decern  therefor:  Find  the  defender 
entitled  to  the  expense  of  discussing  the  claim  for  remuneration  before  the  Lord 
Ordinary  and  in  this  Court." 

Henry  &  Shiress,  S.S.C. — J  as.  Webster,  S.S.C. — Agents. 

[^Distinguished y  Malcolm's  Executors  v.  Malcolm,  1869,  8  M.  272.] 
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No.  47.  VIIL  Macphbrson,  161.     23   Nov.    1869.     let  Div.— Sheriff  of 

Perthshire,  M. 

John  Scobib  and  Others,  Petitioners  and  Appellants. — Sol-Gen.  Clark, 
James  Christie  (Trustee  on  the  Sequestrated  Estate  of  James  Hill), 

Respondent. —  WcUson. 
Mary  Ann  Dawson,  Appellant. — Zord-Adv.  Youivg — Strachan. 
Alexander  Hay  and  Others,  Bespondents. — Gifford. 

Bankruptcy — Sequestration — State  of  Affairs — Duty  of  Trustee — Commissioners — 
Interdict. — ^The  Bankrupt  Act  requires  a  trustee  to  send  special  notices  of  the  time 
for  lodging  claims  to  every  creditor  named  in  the  hankrupt's  state  of  affairs.  Held 
(1)  that  when  a  bankrupt  fails  to  lodge  a  state  of  his  affairs  in  due  time  it  is  the 
duty  of  the  trustee  to  take  measures  for  compelling  him  to  lodge  it ;  and  (2)  that 
where,  in  consequence  of  the  trustee  failing  to  send  notice,  the  claim  of  a  creditor  has 
not  been  lodged  within  the  statutory  period,  he  is  not  debarred  from  participating  in 
the  first  dividend,  and  is  entitled  to  secure  by  interdict  his  right  to  a  share  thereof. 

The  estates  of  James  Hill  were  sequestrated  by  the  Sheriff  of  Perthshire  on  9th 
September  1868.  On  18th  September  a  meeting  of  creditors  was  held,  and  James 
Cl^stie,  miller  at  Huntingtower,  was  elected  trustee.  At  this  meeting  the  bankrupt 
ought,  in  terms  of  the  81st  section  of  the  Bankruptcy  Act,  1856,  to  have  produced  a 
state  of  his  affairs,  but  he  failed  to  do  so.  The  trustee,  after  being  confirmed  in  his 
office,  applied  to  the  Sheriff  to  name  a  day  for  the  public  examination  of  the  bankrupt, 
and  on  25th  September  the  Sheriff  fixed  the  5th  October  following  for  that  purpose, 
and  granted  the  usual  warrant  for  the  bankrupt's  attendance. 

On  26th  September  the  trustee  issued  to  the  creditors  who  had  then  lodged  claims 
in  the  sequestration  the  following  circular : — "  Huntingtower,  near  Perth,  26th  September 
1868. — Sir, — In  compliance  with  the  87th  section  of  the  *  Bankruptcy  (Scotland)  Act, 
1856,'  I,  James  Christie,  miller,  Huntingtower,  near  Perth,  hereby  intimate  that  I  have 
been  elected  trustee  on  the  sequestrated  estate  of  James  Hill,  farmer,  Cramflat,  near 
Bedgorton,  and  in  the  parish  of  Moneydie.  The  examination  of  the  bankrupt  will 
take  place  in  the  Sheriff  court-house,  Perth,  on  Monday,  the  5th  day  of  October  next, 
at  one  o'clock  afternoon.  The  second  general  meeting  of  creditors  will  be  held  in  the 
Boyal  George  Hotel,  George  Street,  Perth,  on  Wednesday,  the  14th  day  of  October 
next,  at  eleven  o'clock  forenoon.  I  have  also  to  intimate,  in  compliance  with  said 
aection,  that,  in  order  to  entitle  you  to  the  dividend  to  be  declared  at  the  first  statutory 
period,  your  oath  and  grounds  of  debt  must  be  lodged  with  me  on  or  before  the  9th 
day  of  January  1869 ;  and  to  entitle  you  to  any  subsequent  dividends  which  may  be 
declared,  the  same  must  be  lodged  with  me  at  least  two  months  before  the  time  fixed 
for  the  payment  thereof. — I  am,  Sir,  your  obedient  servant."  (Signed)  "James 
Christie,  Trustee. 

"N.B, — Sequestration  awarded  9th  September  1868.  (Date  of  first  deliverance, 
ht  September  1868.) " 

The  trustee  also  published,  in  the  Edinburgh  Gazette,  on  29th  September,  an 
advertisement  intimating  his  name  and  designation,  his  election  as  trustee,  the  time 
and  place  fixed  for  the  examination  of  the  bankrupt,  and  the  time  and  place  fixed  for 
the  second  general  meeting  of  creditors. 

The  bankrupt  a^nded  the  diet  fixed  for  his  examination  on  5th  October,  and  at 
the  close  of  the  examination  he  was  ordained  by  the  Sheriff  to  prepare  and  furnish  the 
trustee  with  a  state  of  his  affairs,  and  the  diet  was  adjourned  to  2d  November. 

Q62]  At  the  adjourned  diet  on  2d  November  the  bankrupt  furnished,  for  the  first 
time,  a  state  of  affairs. 

On  9th  January  1869,  i,e,  four  months  from  the  date  of  the  deliverance  awarding 
sequestration,  the  trustee  proceeded  to  make  up  a  state  of  the  bankmpt's  estates,  of  the 
funds  receiv^  by  him,  and  of  his  intromissions,  and  to  adjudicate  on  the  claims  of  the 
creditors  who  had  given  in  their  claims  before  that  date. 

On  21st  January  the  commissioners  met  and  sanctioned  the  payment  of  a  dividend 
of  138.  6d.  per  pound,  and  on  23d  January  the  trustee  pronounced  his  deliverance  on 
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the  claims  then  lodged,  and  made  up  a  list  of  creditors  entitled  to  draw  a  dividend, 
which  dividend  was  declared  to  be  payable  on  10th  March. 

On  29th  January  John  Scobie  and  James  Whittet,  who  had  not  hitherto  claimed, 
lodged  claims  on  the  bankrupt's  estates,  and  on  6th  March  another  claim  was  lodged 
by  Samson  Langdale.  The  trustee  refused  to  adjudicate  on  these  claims,  as  not  having 
been  lodged  within  the  statutory  period. 

On  the  6th  March  a  petition  was  presented  to  the  Sheriff  by  John  Scobie,  James 
Whittet,  and  Samson  Langdale,  for  interdict  against  the  trustee  paying  any  dividend  to 
Hiirs  creditors  to  the  prejudice  of  the  petitioners. 

On  8th  March  the  Sheriff-substitute  (Barclay)  granted  interim  interdict  against  pay- 
ment of  the  dividend.  Shortly  thereafter  the  commissioners  then  acting  on  the  estates 
resigned ;  other  commissioners  were  appointed  in  their  place,  and  they  having  met  on 
13th  May,  and  audited  the  trustee's  account  of  intromissions  from  the  second  statutory 
period  ending  9th  May,  resolved  ''  that  it  is  right  and  proper  that  the  whole  creditors 
whose  claims  have  now  been  lodged  should  participate  in  the  division  of  the  funds  of 
the  estate,  and  accordingly  after  making  a  reasonable  deduction  for  meeting  the  expense 
of  division,  and  of  carrying  through  the  trustee's  discharge,  the  commissioners  now 
redeclare  that  the  sum  of  J&530  sterling  of  the  net  produce  of  the  estate  shall  be 
divided  amongst  the  whole  creditors  whose  claims  have  now  been  lodged,  according  to 
their  several  rights  and  preferences." 

Mary  Ann  Dawson,  a  creditor  who  had  lodged  a  claim  within  the  first  statutory 
period,  and  whose  claim  had  been  allowed  by  the  trustee,  appealed  to  the  Lord  Ordinary 
on  the  Bills  against  this  resolution  of  the  commissioners. 

Thereafter,  in  the  petition  at  Scobie's  instance,  the  Sheriff-substitute,  on  23d  July, 
repelled  the  whole  defences,  and  continued  the  interdict. 

On  14th  August  the  Sheriff  (Tait)  recalled  that  interlocutor,  renewed  the  interim 
interdict,  and,  quoad  ultray  sisted  procedure  until  the  issue  of  Dawson's  appeal  against 
the  resolution  of  the  commissioners.     Scobie  and  others  appealed  to  the  First  Divison. 

The  note  of  appeal  at  Mary  Ann  Dawson's  instance  was,  after  some  procedure,  re- 
mitted by  the  Lord  Ordinary,  ob  conttngeniiam,  to  the  First  Division,  and  the  cases 
were  put  out  together  in  the  roll. 

In  Scobie's  appeal — argued  for  appellant ; — The  trustee  Ought  to  have  sent  notices  to 
all  the  creditors  who  were  named  in  the  bankrupt's  state  of  affairs.  Though  the  state 
was  not  lodged  at  the  proper  time,  when  it  was  lodged  new  notices  ought  to  have  been 
sent  out  by  the  trustee.  Further,  it  was  the  duty  of  the  trustee  to  have  compelled  the 
bankrupt  to  lodge  his  state  of  affairs. 

Brcplied  by  appellant  in  Dawson's  appeal — The  trustee  complied  sufficiently  with 
the  statute.  He  gave  a  Gazette  notice  on  his  election  as  trustee,  and  sent  a  circular  to 
all  the  creditors  who  had  lodged  claims.  [163]  Further,  the  commissioners  were  not 
entitled,  at  their  own  hand,  to  pass  a  new  resolution.* 

At  advising, — 

Lord  President. — The  case  we  have  now  to  dispose  of  is  an  appeal  at  the  instance 
of  John  Scobie  and  Others  against  James  Christie,  Hill's  trustee,  and  I  do  not  think  the 
question  is  attended  with  any  difficulty.  1  am  of  opinion  that  the  application  for 
interdict  by  the  appellants  was  well  founded. 

The  facts  are  not  disputed.  The  bankrupt  failed  to  lodge  a  state  of  affairs  at  the 
meeting  for  electing  a  trustee.  It  was  the  duty  of  the  trustee,  within  eight  days  after 
his  election,  to  apply  to  the  Sheriff  to  fix  a  diet  for  the  public  examination  of 
the  bankrupt ;  and  the  Sheriff  is  directed  to  name  a  day,  not  less  than  seven,  nor  more 
than  fourteen  days  from  the  date  of  the  warrant,  ordaining  the  examination.  As  soon 
as  that  warrant  is  issued,  it  is  the  duty  of  the  trustee,  under  the  87th  section  of  the 
statute,  to  give  a  Gazette  notice  of  the  diet  for  examination  of  the  bankrupt.  But 
under  that  section  the  trustee  has  another  and  a  very  special  and  important  duty.  He 
is  required  to  send,  by  post  or  otherwise,  a  special  notice  to  every  creditor  who  has 
lodged  a  claim,  or  who  may  be  named  in  the  bankrupt's  state  of  affairs ;  and  in  that 
special  notice  he  has  to  intimate  his  own  name  and  designation,  his  election  as  trustee, 
the  time  fixed  for  the  examination  of  the  bankrupt,  and  also  the  time  within  which 
claims  must  be  lodged.  Now,  the  trustee,  being  perfectly  aware  of  his  duty  in  this 
respect,  tells  us  that  he  did,  in  terms  of  that  section,  send  special  notices  on  26th 

*  Barbour  v.  Williamson,  Xov.  19,  1836,  U  S.  27. 
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September,  the  day  after  getting  the  Sheriff's  warrant,  to  the  creditors  who  had  lodged 
claims.  But  that  is  only  a  compliance  with  part  of  his  duty  ;  and  in  excusing  himself 
from  fulfilling  the  other  part  of  his  duty,  he  says  that,  up  to  this  time,  no  state  of  affairs 
had  been  given  up  by  the  bankrupt.  I  think  that  is  not  a  good  excuse.  If  no  state  of 
affairs  had  then  been  given  up,  it  was  not  the  fault  of  the  bankrupt  only ;  it  was  the 
fault  of  the  trustee  likewise;  for  he  did  not  avail  himself  of  his  powers  under  the 
statute  to  compel  the  state  of  affairs  to  be  lodged.  The  Slst  section  enables  the  trustee 
to  take  all  necessary  measures  for  compelling  the  bankrupt  to  lodge  a  state  of  affairs  and 
to  furnish  all  requisite  information.  The  trustee  did  not  avail  himself  of  any  of  these 
powers ;  but  the  presumption  is  that,  if  he  had  done  so,  the  state  of  affairs  would  have 
been  lodged  before  the  eighth  day,  when  he  was  bound  to  apply  to  the  Sheriff  for  a 
warrant.  But  if  the  trustee  had  not  got  the  state  of  affairs  by  that  time,  that  did  not 
exempt  him  from  requiring  it  to  be  still  produced.  If,  when  the  diet  of  examination 
came,  it  was  found  that  the  state  was  not  yet  lodged,  the  diet  might  have  been 
adjourned,  and  the  trustee's  duty  under  the  87th  section  might  still  have  been  per- 
formed. But  the  trustee  does  nothing  of  all  that,  and  therefore  he  omits  one  of  the 
securities  provided  by  the  Act  for  certiorating  creditors  when  their  claims  must  be 
lodged,  and  exposes  the  creditors  to  a  great  disadvantage,  the  consequence  of  which  in 
^he  present  case  is,  that  the  claims  of  some  of  them  are  not  lodged  within  the  time 
necessary  under  the  statute  to  entitle  them  to  the  first,  which  here  is  apparently  to  be 
the  only  dividend.  The  creditors  are  entitled  to  say,  "  We  are  not  to  be  debarred  from 
participation  in  the  bankrupt's  estate  by  this  omission  of  duty  on  the  part  of  the 
trustee,  merely  because  the  bankrupt  has  also  failed  in  his  duty."  The  fact  of  the 
blame  resting  partly  with  the  bankrupt  does  not  exoner  the  trustee.  It  is  impossible  to 
sanction  so  great  injustice  as  would  result  from  refusing  this  interdict,  unless  there  is 
some  provision  that,  if  a  claim  is  not  lodged  within  the  specified  time,  no  matter  from 
what  cause,  the  creditor  shall  not  participate  in  the  estate.  But  I  find  no  such 
provision.  The  only  thing  at  all  resembling  such  a  provision  is  to  be  found  in  the 
123d  section,  which  says,  "  to  entitle  any  creditor  to  the  payment  of  the  first  dividend 
be  shall  produce,  as  is  hereinbefore  directed,  his  oath  and  grounds  of  debt  at  least  two 
months  before  the  time  fixed  for  payment  of  the  first  dividend,  when  such  time  of  pay- 
ment shall  not  have  been  accelerated,  or  one  month  before  [164]  ^^^  ^i™^  fixed  for 
payment  of  the  first  dividend,  where  such  time  shall  have  been  accelerated.''  But  it  is 
not  said  that,  if  the  creditor  fails  to  comply  with  this  direction,  he  shall  be  cut  off  from 
all  share  in  the  first  dividend.  No  doubt  the  section  implies  strongly  enough  that  the 
lodging  of  the  claim  within  the  specified  time  is,  in  ordinary  circumstances,  indispens- 
able ;  but  there  being  no  declaration  of  nullity,  we  are  entitled  to  consider  the  circum- 
stances, and  see  if  the  creditor  has  fairly  complied  with  the  statute,  or  has  been  prevented 
from  doing  so  by  the  fault,  not  of  himself,  but  of  some  one  else.  I  think  the  complain- 
ing creditors  in  the  present  case  are  in  the  latter  position,  and  therefore  I  come  without 
any  difficulty  to  the  conclusion  that  in  this  appeal  we  ought  to  make  the  interdict 
perpetual. 

As  to  the  other  appeal,  I  am  not  prepared  to  dispose  of  that  without  hearing  this 
trustee  on  the  matter  of  form,  and  on  what  he  thinks  is  the  proper  mode  of  giving 
effect  to  the  judgment  of  the  Court  in  the  interdict  process. 

The  other  Judges  concurred. 

The  Court,  on  20th  November  1869,  pronounced  this  interlocutor: — "Having 
heard  counsel  for  the  parties  on  the  appeal  of  John  Scobie  and  Others  against  the  inter- 
locutor of  the  Sheriff  of  Perthshire  of  14th  August  1869,  recall  the  said  interlocutor, 
and,  in  lieu  thereof,  declare  the  interdict  formerly  granted  perpetual,  and  decern  :  Find 
the  appellants  (petitioners)  entitled  to  expenses  both  in  the  inferior  Court  and  this 
Court :  Allow  accounts,"  &c. 

The  appeal,  Dawson  v.  Hay  and  Others,  was  continued  in  the  roll.  On  the  case 
being  again  called  the  trustee  sisted  himself  in  a  minute,  in  which  he  also  craved 
instructions. 

This  interlocutor  was  pronounced  : — "  Having  considered  the  minute  for  James 
Christie,  trustee,  &c.,  hold  him  as  sisted  accordingly;  and  (1)  recall  the  declaration  of 
the  dividend  made  on  the  21st  January,  and  also  that  made  on  the  13th  May  1869  ; 
(2)  instruct  the  trustee  to  notify  to  all  the  creditors  named  in  the  bankrupt's  state  who 
have  not  yet  lodged  claims,  that,  to  enable  them  to  participate  in  the  funds  of  the 
estate,  their  claims  must  be  lodged  in  the  hands  of  the  trustee  on  or  before  the  9th 
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February  1870  ;  and  (3)  instruct  the  trustee,  immediately  after  the  said  9th  February 
1870,  to  make  up  and  exhibit  to  the  commissioners  his  accounts  of  intromissions,  the 
commissioners  to  meet  and  audit  the  same,  and  declare  a  final  dividend,  and  the  trustee 
to  adjudicate  upon  the  claims,  make  up  a  scheme  of  division,  and  do  the  other  acts 
provided  by  sections  125,  126,  127,  128,  and  129  of  the  *  Bankruptcy  (Scotland)  Act, 
1856,'  so  that  the  net  funds  of  tbe  estate  may  be  duly  divided  amongst  all  the  just  and 
lawful  creditors  of  the  bankrupt  whose  claims  may  be  given  in  on  or  before  the  said 
9th  February  1870  :  Find  the  appellant  liable  in  expenses :  Allow  an  account,"  &c. 
Alkxandbb  Morfson,  S.S.C. — A.  Bbveridoe,  S.S.C. — Agents. 


Ko.  48.  VIII.    Macphkrson,     165.     24   Nov.     1869.     1st    Div.— Dean  of 

Guild  of  Glasgow,  C. 

Thomas  Gould,  Advocator. — Sol-Gen.  Clark — BcUfaur. 

George  M*Corquodale  and  Others,  Bespondents. — Shand — Asher. 

• 

Servitude — Acquiescence — Interest  to  enforce  a  Servitude — Property. — A  proprietor  of 
ground,  held  burgage,  having,  in  a  disposition  to  ^.  of  a  jjortion  of  the  ground  on 
the  south  side  of  an  intended  street,  bound  himself  that  no  buildings  exceeding 
a  specified  height  should  be  erected  on  another  portion  of  it  retained  by  him  on 
the  north  side  of  that  street,  ex  adverso  of  the  first  portion,  and  having  subsequently 
disponed  the  retained  ground  to  B.,  subject  to  a  similar  restriction,  and  declared  it 
a  real  burden  on  the  title  of  B., — held  (1)  that  a  servitude  altius  nan  toUendi  was 
effectually  created  in  favour  of  the  property  of  A.y  which  he  was  entitled  to  enforce 
against  B. ;  and  (2)  that  A.  had  not  lost  his  right  to  do  so  by  not  attempting  to 
prevent  the  erection  of  buildings  in  the  same  street  (but  not  ex  adverso  of  his 
property)  by  others  whose  titles  contained  a  similar  restriction. 

Opinion  (per  Lord  President),  that  in  the  case  of  a  servitude  altius  nan  toUendi^ 
if  the  owner  of  the  dominant  tenement  had  no  interest  to  enforce  it,  the  Court 
would  not  be  disposed  to  entertain  it  if  sought  to  be  enforced  in  cemtdaiionem 
vicini. 

Previous  to  1814  James  Oswald  was  proprietor  of  the  greater  and  east-most  part 
of  an  oblong  block  of  building-ground,  held  burgage,  and  lying  within  the  burgh 
of  Glasgow,  and  bounded  on  the  east  by  Maxwell  Street,  on  the  west  by  Dixon 
Street,  on  the  north  by  Howard  Street,  and  on  the  south  by  Clyde  Street  The 
block  was  intersected  from  east  to  west  by  a  meuse  lane  subsequently  called  Fox 
Street,  Oswald's  property  lying  on  either  side  of  this  lane. 

In  1814  James  Oswald  disponed  to  Richard  Alexander  Oswald  a  corner  portion 
of  his  ground  lying  to  the  south  of  Fox  Street,  and  immediately  to  the  west  of  South 
Maxwell  Street.  The  disposition  provided  "  that  the  houses  to  be  built  on  the  four 
steadings  immediately  to  the  west  of  South  Maxwell  Street  shall  all  be  built  in  the 
same  line  of  front  along  Clyde  Street,  and  of  the  same  height  as  the  houses  built 
on  the  steadings  Nos.  1st  and  2d,  and  shall  not,  in  time  coming,  be  raised  to  a  greater 
height ;  and  none  of  the  houses  to  be  built  on  the  said  four  steadings  shall  extend 
farther  north  from  the  line  of  front  than  45  feet  over  the  walls,  except  the  house 
on  the  corner  steading  hereby  disponed;  and  it  is  hereby  declared  that  the  said 
Bichard  Alexander  Oswald  shall  be  at  the  joint  expense  with  me,  the  said  James 
Oswald,  of  keeping  the  causeway  of  the  said  meuse  lane,  so  far  as  it  extends  along 
the  north  boundary  of  the  steading  above  disponed,  in  repair,  and  that  no  buildings 
or  shades  higher  than  10  feet  shall  be  erected  on  the  back-ground  of  the  steadings 
!N'os.  2d,  3d,  and  4th,  except  along  the  meuse  lane ;  and  these  back-buildings  along 
the  meuse  lane  shall  not  exceed  22  feet  in  height,  measuring  from  the  top  of  the 
causeway  of  the  meuse  lane  to  the  top  of  the  roof,  and  shall  not  extend  farther  than 
22  feet  southward  from  the  meuse  lane,  measuring  over  the  walls ;  that  no  buildings 
shall  be  erected  within  50  feet  of  the  north  side  of  the  meuse  lane  higher  than  32 
feet  in  the  side  walls,  and  the  roofs  of  the  said  buildings  shall  not  in  height  exceed 
one- third  of  the  width  of  the  building  over  the  walls." 
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This  plot  of  ground  was  now  the  property  of  the  advocator. 

In  1830  James  Oswald  disponed  to  Archibald  M'Lellan  the  eastmost  portion  of 
his  ground  lying  to  the  north-east  of  the  block  of  building-ground  already  described, 
the  ground  disponed  being  bounded  on  the  north  by  Howard  Street,  on  the  east  by 
South  Maxwell  Street,  and  on  the  south  by  the  lane  called  Fox  Street,  along  which 
it  extended  about  187  feet.  [166]  1^  ^^^^  1*7  opposite,  in  Fox  Street,  to  the  ground 
disponed  to  Richard  Alexander  Oswald  in  1814.  On  the  west  of  M'Lellan's  ground 
by  ground  disponed  by  James  Oswald  to  James  Thomson.  The  disposition  to  M^Lellan 
contained  this  clause: — "And  it  is  further  declared,  that  all  the  houses  and  other 
buildings  which  shall  be  erected  upon  the  said  grounds  so  conveyed,  fronting  Howard 
Street  and  Maxwell  Street,  shall  be  of  ashlar  stonework,  and  covered  with  slates, 
and  shall  not  exceed  the  height  of  four  storeys  above  ground ;  and  that  it  shall  not 
be  lawful  to  nor  in  the  power  of  the  said  Archibald  M'Lellan  junior,  or  his  foresaids, 
to  place  any  stair  or  steps  to  the  houses  or  buildings  to  be  erected  by  them,  fronting 
the  said  streets,  which  shall  project  farther  upon  the  said  side  pavement  than  15 
inches,  and  that  no  buildings  shall  be  erected  within  50  feet  of  the  north  of  the  said 
street  or  lane  called  Fox  Street  higher  than  32  feet  in  the  side  walls ;  and  the  roofs 
of  the  said  buildings  shall  not  in  height  exceed  one-third  of  the  width  of  the  buildings 
over  the  walls ; ''  and  the  declarations  in  the  contract  were  declared  real  burdens  on 
the  ground  disponed. 

Part  of  the  piece  of  ground,  having  a  frontage  of  about  90  feet  to  Fox  Street, 
subsequently  became  the  property  of  M'Corquodale  and  Company,  printers,  and  they, 
in  May  1868,  presented  a  petition  for  lining  in  the  Dean  of  Guild  Court  of  Glasgow. 
The  petition  was  opposed  by  Thomas  Gould,  who  had  acquired  the  lot  of  ground 
disponed  to  Eichard  Alexander  Oswald  in  1814,  on  the  ground  that  the  buildings 
proposed  to  be  erected  by  M'Corquodale  and  Company  were  of  a  greater  height  than 
was  lawful  according  to  the  titles  of  the  parties,  and  would  injuriously  aifect  his 
property  on  the  south  of  Fox  Street. 

M'Corquodale  and  Company  alleged  that  the  restriction  as  to  the  height  of 
buildings  in  Fox  Street,  founded  on  by  Gould,  had  not  been  observed  by  any  of  the 
neighbouring  proprietors  who  held  titles  from  the  same  author  with  similar  clauses, 
and  that  any  burden  thereby  imposed  had  been  universally  disregarded  by  all  the 
proprietors  along  the  north  side  of  Fox  Street,  their  operations  never  being  objected 
to.    This  was  denied  by  Gould. 

Besides  a  plea  of  abandonment  founded  on  this  allegation,  M'Corquodale  and 
Company  maintained  that  no  servitude  was  constituted  in  favour  of  Gould  by  the 
declaration  contained  in  their  titles. 

On  23d  July  the  Dean  of  Guild  pronounced  this  interlocutor: — "Find  it  not 
disputed  that  the  declaration  or  restriction  founded  on  by  the  respondent  in  the 
title-deeds  of  parties,  has  been  abandoned  or  at  least  disregarded,  by  the  neighbouring 
or  conterminous  proprietors,  in  erecting  buildings  fronting  Fox.  Street;  and  as  the 
respondent,  or  his  authors,  have  failed  to  enforce  the  said  declaration  or  restriction, 
debiio  tempore,  he  is  not  now  entitled,  under  the  authority  of  the  cases  referred  to 
at  the  delate,  to  object  to  the  erection  of  the  buildings  in  question,  conform  to  the 
plans  produced:  Therefore  line  the  boundaries  of  the  petitioners'  property  and 
intended  buildings  in  terms  of  their  title-deeds,"  &c. 

Gould  advocated. 

On  17th  July  1869  the  Court,  after  hearing  counsel,  allowed  to  both  parties  a 
proof  of  their  averments. 

A  proof  was  led  before  Lord  Kinloch.  It  appeared  from  the  proof  that  along  the 
north  side  of  Fox  Street,  and  westwards  of  the  ground  belonging  to  M'Corquodale 
and  Company,  buildings  had  been  erected  to  a  greater  than  the  stipulated  height, 
but  these  buildings  were  not  opposite  to  the  piece  of  ground  belonging  to  the  advocator, 
being  about  50  feet  west  of  the  westmost  corner  of  his  lot.  The  advocator  admitted 
that  he  [167]  ^^  ^^^^  these  buildings  in  the  course  of  construction ;  but  he  stated 
that  he  had  received  no  notice  as  to  what  buildings  were  there  to  be  erected,  that  he 
was  not  cited  to  the  Dean  of  Guild  Court  in  any  petition  for  lining,  and  that  the 
buildings,  being  50  feet  west  of  his  property,  did  not  affect  his  property  at  all ;  while 
the  building  proposed  now  to  be  erected  by  the  respondents  would,  by  intercepting 
the  light,  materially  affect  the  value  of  his  property,  which  was  immediately  opposite. 

Argued  for   advocator ;  —  The   clause  in  the   disposition   to   Kichard    Alexander 
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Oswald,  declaring  that  no  buildings  should  be  erected  within  50  feet  of  the  north 
side  of  the  meuse  lane  higher  than  32  feet  in  the  side  walls,  clearly  referred  to  the 
ground  now  possessed  by  the  respondents.  It  bound  the  disponer,  who,  in  respect 
of  the  clause,  got  a  better  price  for  his  ground  from  Kichard  A.  Oswald.  If  the 
restriction  had  not  been  inserted  in  the  re8|X)ndent8'  title,  still  the  restriction  would 
have  remained ;  but  in  fact  it  was  regularly  transmitted  against  the  respondents,  and 
in  favour  of  the  advocator.  As  to  the  plea  of  abandonment,  that  at  best  was  partial, 
and  was  in  cases  in  which  the  advocator  had  no  interest  to  object. 

Argued  for  respondents ; — The  clause  in  Eichard  A.  Oswald's  disposition  relied  on 
by  the  advocator  applied,  not  to  the  ground  north  of  Fox  Street,  but  to  the  ground 
south  of  Fox  Street  conveyed  to  Richard' Oswald,  and  meant  that  to  the  extent  of 
50  feet  south  of  the  north  side  of  Fox  Street,  i.e.  30  feet  south  of  the  south  side  of 
Fox  Street,  or  20  feet  within  the  advocator's  ground,  no  building  should  be  erected 
beyond  the  stipulated  height,  ^o  restriction  was  imposed  in  the  deed  on  any  ground 
except  the  four  lots  there  mentioned.  And  the  advocator  had  barred  himself  from 
objecting  now,  by  reason  of  his  acquiescence  in  other  cases. '^'^ 

At  advising, — 

Lord  President. — This  case  comes  before  us  from  the  Dean  of  Guild  Court  of 
Glasgow.  It  began  with  a  petition  for  lining  at  the  instance  of  M'Corquodale,  in 
which  the  Dean  of  Guild,  on  23d  July  1868,  found  "it  not  disputed  that  the 
declaration  or  restriction  founded  on  by  the  respondent  in  the  title-deeds  of  parties 
has  been  abandoned,  or  at  least  disregarded,  by  the  neighbouring  or  conterminous 
proprietors  in  erecting  buildings  fronting  Fox  Street ;  and  as  the  respondent  or  his 
authors  have  failed  to  enforce  the  said  declaration  or  restriction  dehito  tempore,  he  is 
not  now  entitled,  under  the  authority  of  the  cases  referred  to  at  the  debate,  to  object 
to  the  erection  of  the  buildings  in  question,  conform  to  the  plans  produced,"  and 
decree  was  accordingly  given  in  terms  of  the  petition.  When  the  case  came 
here,  the  matter  of  fact  relied  on  by  the  Dean  of  Guild  was  brought  into  serious 
question,  and  it  turned  out  that  we  could  not  dispose  of  the  case  without  evidence. 
The  respondents  also  maintained  that  this  restriction,  founded  on  by  the  advocator, 
was  not  applicable  to  his  property  at  all.  That  depended  almost  entirely  on  the 
construction  of  the  titles  of  the  parties,  which  were  not  then  before  us,  but  which 
have  now,  in  part,  been  printed. 

There  are  two  questions  before  us — (1)  whether  the  servitude  or  restriction  relied 
on  by  the  advocator  is  such  in  its  own  nature  as  to  prohibit  those  buildings  which  the 
respondents  propose  to  erect ;  (2)  whether  the  right  of  the  advocator  to  object  to  these 
buildings,  on  the  ground  of  that  servitude,  has  been  lost  to  him  by  his  having 
neglected  to  enforce  it  in  other  similar  cases  occurring  in  the  neighbourhood. 

The  first  question  depends  on  the  construction  of  the  titles  of  the  parties,  but  it 
is  necessary  to  keep  in  view  the  history  of  this  piece  of  ground  on  which  the 
[168]  properties  are  situated.  A  considerable  portion  of  it  was  originally  the  property  of 
James  Oswald.  In  an  early  year  of  this  century  there  was  a  square  block  of  ground 
intended  to  be  occupied  entirely  by  buildings.  It  may  be  described  as  boimded  by 
Clyde  Street  on  the  south,  Howard  Street  on  the  north,  Dixon  Street  on  the  west, 
and  Maxwell  Street  on  the  east,  but  that  parallelogram  was  intersected  by  a  meuse 
lane,  subsequently  called  Fox  Street.  Of  this  parallelogram  a  considerable  part, 
lying  to  the  eastward,  belonged  to  James  Oswald.  The  ground  to  the  westward 
belonged  to  other  proprietors.  James  Oswald  being  possessed  of  this  property,  which 
was  of  the  nature  of  burgage  property,  made  a  conveyance  of  part  of  it  in  1814  to 
Gould's  predecessor,  Eichard  Alexander  Oswald.  The  ground  thus  conveyed  by  the 
deed  of  1814  was  the  building  stance  fronting  Clyde  Street,  being  the  farthest  east 
of  the  stances  in  that  street,  and  running  back  to  Fox  Street.  On  the  east  it  had  a 
long  frontage  to  Maxwell  Street.  It  is  provided  by  the  disposition,  "  that  the  houses 
to  be  built  on  the  four  steadings  immediately  to  the  west  of  South  Maxwell  Street 
shall  all  be  built  in  the  same  line  of  front  along  Clyde  Street," — that  is,  Gould's  stance 

*  The  following  cases  were  cited  : — Gray  v.  Ferguson,  M.  14,513  ;  Magistrates  of 
Edinburgh  v,  Macfarlane,  Dec.  2,  1857,  20  D.  156 ;  Browns  v.  Burns,  May  14,  1823, 
2  S.  298  (261);  Campbell  v.  Clydesdale  Banking  Coy.,  June  19,  1868,  antey  vol.  vi. 
943 ;  Trustees  of  Free  St,  Mark's  Church  v.  Taylor's  Trustees,  Jan.  26,  1869,  ainie, 
vol.  vii.  415 ;  Mackenzie  v.  Carrick,  Jan.  27,  1869,  ante,  vol.  vii.  419. 
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and  the  three  next  to  him  on  Nos.  1,  2,  3,  and  4 ;  and  they  are  to  be  built  "  of  the 
same  height  as  the  houses  built  on  the  steadings  Nos.  1st  and  2d,  and  shall  not, 
in  time  coming,  be  raised  to  a  greater  height ;  and  none  of  the  houses  to  be  built  on 
the  said  four  steadings  shall  extend  farther  north  from  the  line  of  front  than  45  feet 
over  the  walls,  except  the  house  on  the  corner  steading  hereby  disponed/'  The  reason 
for  excepting  the  house  No.  1  is  clear,  because  it  ran  along  Maxwell  Street  on  the 
east,  and  had  a  long  frontage  to  that  street,  and  it  was  intended  and  desirable  that 
the  proprietor  of  No.  1  should  have  the  privilege  of  making  an  architectural  elevation 
fronting  Maxwell  Street.  This  exception,  therefore,  was  for  the  benefit  of  Maxwell 
Street,  as  well  as  of  the  proprietor  of  No.  1.  The  deed  then  goes  on  to  declare  "that 
the  said  Richard  Alexander  Oswald  shall  be  at  the  joint  expense  with  me,  the  said 
James  Oswald,  of  keeping  the  causeway  of  the  said  meuse  lane,  so  far  as  it  extends 
along  the  north  boundary  of  the  steading  above  disponed,  in  repair,  and  that  no 
huildings  or  shades  higher  than  ten  feet  shall  be  erected  on  the  back  ground  of  the 
steadings,  Nos.  2d,  3d,  and  4th,  except  along  the  meuse  lane."  Here  the  restriction 
is  applied  to  Nos.  2,  3,  and  4,  and  not  to  No.  1,  for  the  reason  already  explained — 
"and  these  back  buildings  along  the  meuse  lane  shall  not  exceed  22  feet  in  height, 
measuring  from  the  top  of  the  causeway  of  the  meuse  lane  to  the  top  of  the  roof,  and 
shall  not  extend  farther  than  22  feet  southward  from  the  meuse  lane,  measuring  over 
the  walls."  So  far  there  is  no  ambiguity.  No.  1  was  to  be  exempted  from  the 
restriction  imposed  on  Nos.  2,  3,  and  4,  because  it  fronted  Maxwell  Street  on  the  east, 
and  the  proprietor  of  it  was  to  be  entitled  to  build  back  to  the  meuse  lane  without 
restriction  as  to  height,  while  the  other  steadings  were  put  under  the  restrictions  I 
have  mentioned.  But  then  follows  the  clause  which  is  most  important  in  the  present 
case:  "That  no  buildings  shall  be  erected  within  50  feet  of  the  north  side  of  the 
meuse  lane,  higher  than  32  feet  in  the  side  walls ;  and  the  roofs  of  the  said  buildings 
shall  not  in  height  exceed  one-third  of  the  width  of  the  building  over  the  walls." 
The  respondent  contended  that  these  words  impose  a  restriction  on  Gould's  predecessor, 
the  owner  of  the  steading  No.  1,  and  that,  just  because  no  restriction  had  hitherto 
been  imposed  upon  him,  these  words  were  introduced  for  the  purpose  of  imposing 
one.  The  effect  of  this  would  be,  that  50  feet  south  from  the  north  line  of  the  meuse 
lane  would  run  20  feet  into  Gould's  ground.  A  more  absurd  way  of  creating  a 
restriction  it  is  difficult  to  conceive.  It  is  easy  to  see  that  this  is  not  a  restriction 
upon  Gould  at  all,  but  one  in  favour  of  the  disponee,  in  whose  right  Gould  now  is, 
on  the  proprietors  of  the  ground  on  the  north  of  the  meuse  lane.  The  measure  is 
taken  from  the  north  side  of  the  meuse  lane,  and  the  provision  is,  that  no  building 
higher  than  32  feet  in  the  side  walls  shall  be  erected  within  50  feet  northwards  of 
the  lane.  The  advocator's  predecessor,  having  got  this  very  favourably  situated  ground, 
was  anxious  that  his  rights  of  property  should  be  preserved  to  him  in  as  favourable  a 
condition  as  possible,  and  therefore  this  clause  was  inserted.  I  think  the  words  of 
the  clause  are  incapable  of  any  other  construction  than  that  put  on  them  by  the 
advocator. 

[169]  The  other  provisions  of  the  deed  are  not  very  material,but  one  or  two  of  them  may 
he  noticed.  It  is  provided  "  that  the  house  built  on  steading  No.  1st,  hereby  disponed,  shall 
have  a  right  of  servitude  over  the  back  ground  of  the  said  steading  No.  2d,  situated 
to  the  north  of  the  house  erected  thereon;  that  no  buildings  or  erections  shall  be 
made  on  the  said  back  ground  higher  than  10  feet,  in  order  to  preserve  the  light  in 
the  house  erected  on  the  said  steading  No.  1st;  and  further,  it  is  hereby  provided 
that  all  the  windows  of  the  house  on  said  steading  No.  1st  looking  into  said  back 
ground,  shall  be  constructed  so  as  not  to  open  in  any  way  whatever  ;  and  the  windows 
in  the  ground  story  of  said  house  in  steading  No.  1st,  looking  into  the  back  ground 
of  steading  No.  2d,  shall  also  be  barred  with  iron  stanchers,  so  as  to  prevent  access 
from  the  same  into  the  said  back  ground  of  the  said  steading  No.  2d."  The  whole  of 
the^e  provisions  are,  with  very  few  exceptions,  in  favour  of  the  house  No.  1.  Now,  if 
the  meaning  of  this  provision  as  to  the  height  of  the  building  50  feet  north  of  the 
meuse  lane  is  clear,  it  is  contended  that  that  creates  a  good  servitude  as  between 
Richard  Alexander  Oswald,  the  disponee,  and  James  Oswald,  who  remained  pro- 
prietor of  the  ground  north  of  the  meuse  lane,  and  I  think  it  does.  It  cannot  be 
disputed  that  in  executing  that  disposition  James  Oswald  was  effectually  prohibiting 
himself  from  building  any  houses  within  50  feet  of  the  meuse  lane,  northwards, 
higher  than  32  feet.     As  between  James  Oswald   and   Kichard   Alexander   Oswald 
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there  was  an  effectual  constitution  of  a  right  of  servitude.  But  the  question  comes 
to  be  whether  that  servitude  can  be  enforced  against  the  respondents.  They  derive 
their  title  from  the  same  author,  not  directly,  but  indirectly  through  M'Lellan,  for 
in  1830  James  Oswald  makes  a  conveyance  to  M*Lellan  of  "all  and  whole  that  plot 
of  ground  lying  upon  the  south  side  of  Howard  Street  of  Glasgow,  containing  3666 
square  yards  or  thereby,  including  in  said  measurement  the  one-half  of  the  lane  or 
street  called  Fox  Street,  and  the  pavements  of  8  feet  in  breadth  along  Maxwell  Street 
and  Howard  Street."  That  is  thesubjectof  which  the  respondents'  property  now  forms 
a  part,  and  it  is  on  the  other  side  of  the  meuse  lane  and  opposite  to  the  subjects 
conveyed  to  Richard  Alexander  Oswald  by  the  deed  of  1814.  What  have  we  of  the 
nature  of  restriction  in  this  deed  of  1830?  We  have  it  declared  "that  all  the 
houses  and  other  buildings  which  shall  be  erected  upon  the  said  grounds  so  conveyed, 
fronting  Howard  Street  and  Maxwell  Street,  shall  be  of  ashlar  stonework,  and 
covered  with  slates ;  and  shall  not  exceed  the  height  of  four  storeys  above  ground ; 
.  .  .  and  that  no  buildings  shall  be  erected  within  50  feet  of  the  north  of  the  said 
street  or  lane  called  Fox  Street,  higher  than  32  feet  in  the  side  walls ;  and  the  roofs 
of  the  said  buildings  shall  not  in  height  exceed  one-third  of  the  width  of  the  buildings 
over  the  walls."  Here  is  the  restriction  expressed  in  the  very  same  words  as  in  the 
deed  of  1814  granted  to  Gould's  predecessor.  It  surely  cannot  be  contended  that 
this  clause,  occurring  in  this  disposition  to  M'Lellan,  to  whom  the  ground  north  of 
Fox  Street  was  conveyed,  was  not  intended  to  impose  a  restriction  on  the  buildings 
about  to  be  erected  when  it  says  in  so  many  words  that  "no  buildings  shall  be  erected 
within  50  feet  of  the  north  of  the  said  street  or  lane  called  Fox  Street  higher 
than  32  feet  in  the  side  walls." 

And  if  that  is  clear,  is  not  the  restriction  laid  effectually  on  the  disponee  in  the 
deed  of  18301  Unquestionably  it  is,  as  in  a  question  with  the  disponer,  and  the 
reason  of  that  is  obvious,  for  the  disponer  was  himself  personally  under  that  obligation, 
and  if  he  had  not  laid  it  on  his  disponee,  he  himself  would  have  got  into  trouble, 
and  his  personal  obligation  would  have  been  enforceable  against  him  by  the  disponee 
in  the  previous  deed  of  1814.  It  is  unnecessary  therefore  to  ask  whether,  if  this 
restriction  had  not  entered  the  title  of  the  respondents'  author,  but  had  been  confined 
to  the  advocators  title,  it  would  have  been  enforceable  against  the  respondents.  There 
is  much  to  be  said  for  that,  but  it  belongs  to  a  branch  of  law  in  which  there  are 
many  nice  and  subtle  distinctions,  and  it  is  not  desirable  to  dispose  of  any  questions 
of  that  sort  unless  the  case  requires  it.  It  was  to  avoid  such  questions  that  James 
Oswald  in  1830  took  care  to  repeat  in  the  title  of  the  servient  tenement  the  restriction 
already  inserted  in  the  title  of  the  dominant  tenement,  and  I  think  he  did  effectually 
create  a  servi-[170]-tude  altius  non  tollendi  in  favour  of  the  property  on  the  south 
of  Fox  Street,  as  a  burden  on  the  subjects  on  the  north.  To  what  extent  such  a 
restriction  can  be  enforced  is  another  matter.  Whether  the  right  thus  given  to 
Gould's  predecessor  could  be  enforced  all  along  the  north  side  of  Fox  Street,  as  far 
as  James  Oswald's  property  ran,  need  not  be  considered.  I  am  inclined  to  think, 
that  in  the  case  of  a  servitude  cdtius  non  iollend%  if  the  owner  of  the  dominant 
tenement  had  no  interest  to  enforce  it,  the  Court  would  not  be  disposed  to  sustain 
it,  if  nimiously  sought  to  be  enforced  in  cemulcUionem  vicini.  But  that  question 
does  not  occur  here,  for  the  buildings  objected  to  are  ex  adverso  of  the  advocator's 
property,  and  therefore,  if  this  servitude  is  good  for  any  purpose,  it  must  be  effectual 
to  keep  down  the  height  of  the  buildings  opposite  the  ground  belonging  to  the 
advocator. 

I  am  therefore  of  opinion,  on  the  question  of  title,  whether  this  servitude  exists, 
and  can  be  enforced,  that  the  advocator  is  entitled  to  prevail. 

But  it  is  said  that  the  advocator  has  lost  his  right  by  failing  to  object  to  other 
persons,  proprietors  of  ground  lying  along  Fox  Street,  building  to  a  greater  height 
than  32  feet.  The  precise  state  of  the  facts  is  well  shewn  in  the  plan.  M'Corquodale's 
ground  is  ex  adverao  of  these  steadings  Nos.  1,  2,  and  3,  but  the  ground  on  which 
buildings  higher  than  32  feet  have  been  erected  is  not  opposite  to  these  steadings, 
but  to  Nos.  4,  5,  and  6.  Now,  on  this  ground  on  the  north  side  of  Fox  Street, 
opposite  to  Nos.  4,  5,  and  6,  unquestionably  buildings  have  for  some  time  been 
erected  more  than  32  feet  in  height,  within  50  feet  of  the  north  side  of  Fox  Street 
It  is  clear  that  Gould  knew  of  them  being  erected,  and  said  nothing,  and  it  is  contended 
that  he  has  therefore  lost  his  right  of  objecting  now.     In  order  to  make  this  plea  good,  it 
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most  be  shewn  (1)  that  Grould  had  a  good  title  to  object,  and  (2)  that  he  had  as  good  an 
interest  to  object  to  these  buildings  as  he  has  in  the  present  case.  For  I  do  not  under- 
stand any  one  being  bound  by  acquiescence  to  allow  the  erection  of  buildings  which 
obstruct  his  light,  merely  because  he  has  made  no  objection  to  buildings  erected 
at  a  distance,  which  do  him  no  harm.  If  no  harm  was  done  him  by  the  buildings, 
it  would  be  embarking  in  a  very  foolish  litigation  if  he  attempted  to  stop  them.  It 
therefore  appears  to  me  that  the  plea  of  abandonment  cannot  be  sustained.  Even  if 
Gould  had  a  right  to  object  to  the  previous  buildings,  he  had  comparatively  very 
little  interest,  but  he  has  an  obvious  interest  now,  and  I  cannot  hold  him  barred  from 
now  objecting  to  the  operations  contemplated  by  the  respondents. 

On  the  whole  matter,  I  am  of  opinion  that  this  petition  for  lining  ought  to  be 
refused,  and  that  we  ought  to  remit  to  the  Dean  of  Guild  with  instructions  to  that 
effect 

LoBD  Deas. — This  question  is  one  of  nicety,  and  requires  to  be  carefully  dis- 
tinguished from  other  questions  in  this  branch  of  our  law,  which  closejy  resemble  it. 
All  that  it  is  necessary  for  us  to  decide  just  now  is,  whether  the  property  of 
M'Corquodale  is  laid  under  a  restriction  as  in  a  question  with  the  property  belonging 
to  Gould  on  the  opposite  side  of  the  street  ?  There  are  three  principles  applicable 
to  cases  of  this  kind,  which  I  am  anxious,  not  even  in  appearance,  to  call  in  question, 
in  arriving  at  the  same  result  with  your  Lordship.  The  first  of  these  is,  that  every 
proprietor,  so  long  as  he  does  nothing  invidiously  or  emulously,  is  entitled  to  use 
his  own  property  as  he  thinks  best,  unless  expressly  laid  under  a  restriction  not  to  do 
80.  The  second  is,  that  any  one  proposing  to  enforce  such  a  restriction  must  shew 
a  clear  and  express  title  to  do  so ;  and  the  third  is,  that,  if  the  restriction  sought  to 
be  enforced  be  laid  upon  both  parties,  the  one  party  cannot  enforce  it  against  the 
other  if  he  has  himself  contravened  it. 

The  first  of  these  principles  is  illustrated  by  the  case  of  Frame  v,  Cameron,  2l8t 
December  1864.  In  that  case  the  feu-contracts  laid  a  restriction  on  the  vassals 
against  erecting  "  steam-engines,"  &c.,  "  which  may  be  nauseous  or  hurtful,  or  occasion 
disturbance  to  the  neighbouring  feuars."  That  restriction  was  framed  in  more 
distinct  terms  than  such  clauses  generally  are,  and  it  expressly  bore  that  the  adjoining 
feuars  should  be  entitled  to  enforce  it  against  each  other.  [171]  A  steam-engine  to  work 
a  printing  press  having  been  erected  in  premises  built  on  one  of  the  feus,  was  com- 
plained of  by  the  adjoining  feuar  as  an  infringement  of  the  restriction.  But  the  Court 
held  that  the  presumption  in  favour  of  the  proprietor's  right  to  use  his  own  property 
at  hiB  pleasure  was  so  strong,  that  unless  the  i)arty  objecting  could  shew  such  injury 
or  annoyance  as  amounted  almost  to  a  nuisance,  he  could  not  prevail  in  his  objection, 
and,  accordingly,  judgment  was  given  against  him.  The  same  principle  was  long  ago 
affirmed  in  the  case  of  the  Governors  of  Heriot's  Hospital  v.  Ferguson,  30th  July  1773, 
M.  12,817,  and  3  Paton's  App.  674.  The  Governors  are  the  superiors  of  the  ground 
on  which  St.  James  Square  and  St.  Andrew  Square  of  Edinburgh  are  now  built.  In 
feuing  out  this  ground  they  inserted  a  clause  in  the  charter  imposing  on  the  feuar  a 
restriction  against  "digging  for  stones,  coals,  sand,  or  any  other  thing  within  the 
said  ground,  or  using  it  in  any  other  way  than  by  ordinary  labour  of  the  plough  or 
spade,  without  the  express  consent  and  liberty  of  the  Governors  of  the  Hospital." 
This  Court  held  that  all  such  restrictions  upon  property  must  be  strictly  construed, 
and,  although  the  feu-disposition  bore  that  no  use  whatever  should  be  made  of  the 
ground  except  for  ordinary  labour  by  the  plough  or  spade,  the  feuar  was  found  entitled 
to  build  upon  it,  and  accordingly  we  all  know  that  it  is  covered  with  houses  forming 
two  of  the  important  squares  of  this  city.  This  decision  was  affirmed  by  the  House 
of  Lords. 

The  second  principle  I  have  mentioned,  namely,  that,  to  entitle  the  objector  to 
insist  in  his  objection,  he  must  have  a  clear  title  to  enforce  the  obligation  as  well  as 
a  substantial  interest,  is  recognised  by  all  our  institutional  writers,  and  runs  through 
all  the  decisions. 

The  third  principle,  that  where  restrictions  are  imposed,  an  objector,  who  has 
himself  infringed  the  restrictions,  cannot  prevail  in  his  objection,  has  been  likewise 
fully  recognised,  and  is  expressly  laid  down  in  the  case  of  Walker  v.  Ren  ton,  11th 
March  1825,  F.  C. 

But  giving  full  weight  to  these  principles,  I  nevertheless  come  to  the  conclusion 
arrived  at  by  your  Lordship.     It  is  only  necessary  to  attend  to  the  circumstances  in 
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» 
order  to  arrive  at  th.is  conclusion,  and  in  stating  these  circumstances,  it  will  simplify 
the  matter  to  call  the  one  party  Gould,  and  the  other  M'Corquodale.  The  case  relates 
not  to  property  held  feu,  where j there  is  a  superior  and  vassal,  but  to  property  held  by 
burgage  tenure.  Mr.  James  Oswald,  the  common  author  of  both  parties,  was  proprietor 
of  ground  in  Glasgow  held  burgage,  which  he  disposed  of  in  lots  to  various  parties, 
taking  Ithem  bound  to  build  houses  thereon,  and  form  a  street  or  streets. 

In  particular,  on  15th  November  1814,  he  disponed  to  Gould's  author  a  portion  of 
that  ground  described  as  bounded  on  the  north  by  a  meuse  lane  (afterwards  called 
Fox  Lane  or  Fox  Street).  Previously  to  granting  this  disposition,  James  Oswald  was 
proprietor  of  the  ground  on  the  opposite  or  north  side  of  what  is  now  Fox  Lane  or 
Fox  Street,  as  well  as  of  the  ground  on  the  south  side,  inclusive  of  the  solum  of  the 
street  or  lane  itself ;  and  when  he  granted  the  said  disposition  to  Gould  he  retained 
the  ground  on  the  north,  that  is  to  say,  on  the  opposite  side  of  Fox  Street ;  and  it  was 
in  his  capacity  of  proprietor  of  the  ground  so  retained  that  he  became  bound  by  the 
disposition  to  Gould's  author,  "  that  no  buildings  shall  be  erected  within  50  feet  of  the 
north  side  "  (being  the  side  retained  by  him)  "  of  the  meuse  lane,"  now  Fox  Street, 
*'  higher  than  32  feet  in  the  side  walls  ;  and  the  roofs  of  the  said  buildings  shall  not  in 
height  exceed  one-third  of  the  width  of  the  building  over  the  walls." 

It  is  quite  plain  that  the  object  of  the  undertaking  which  the  disponer  James 
Oswald  thus  came  under  to  his  disponee  (Gould's  author)  was  to  prevent  the  buildings 
to  be  erected  by  Gould's  author  on  the  ground  sold  to  him  from  being  darkened  and 
overshadowed  by  buildings  to  be  erected  on  the  opposite  side,  these  being  the  property 
of  James  Oswald  himself.  It  is  equally  plain  that  James  Oswald  could  not,  in  a 
question  with  his  disponee  (Gould's  author),  contravene  the  obligation  which  he  had 
himself  expressly  undertaken  to  that  disponee. 

This  leaves  only  the  question  whether  James  Oswald,  when  he  afterwards  parted 
with  the  property  of  the  ground  on  the  opposite  side,  that  is,  the  north  [172]  side  of  the 
meuse  lane  (now  Fox  Street),  laid  his  disponees  under  the  same  obligation  which  he 
was  under  himself  to  Gould's  author ;  and  I  am  clearly  of  opinion  that  he  did. 

It  was  not  till  1830  that  James  Oswald  parted  with  the  ground,  which  was  then 
still  unbuilt  upon,  on  the  north  side  of  Fox  Lane  or  Fox  Street,  to  the  author  of 
M'Corquodale.  But  on  8th  December  of  that  year  he  disponed  to  M'Corquodale's 
author  the  ground  on  which  M*Corquodale  now  proposes  to  erect  the  buildings  in 
dispute,  and  which  ground  is  described  in  the  disposition  as  bounded,  on  the  south,  by 
the  centre  of  the  lane  or  street  called  Fox  Street  (but  in  terms  implying  what  is  not 
made  a  question  here,  that  the  lane  or  street  was  to  be  common  to  the  proprietors  in 
the  street).  In  this  disposition  the  obligation  which  had  been  undertaken  by  James 
Oswald  to  Gould's  author  is  expressly  transferred  to  and  laid  upon  M'Corquodale's 
author  and  his  successors,  by  declaring  "that  it  shall  not  be  lawful  to,  nor  in  the 
power  of,"  the  disponee,  his  heirs  and  successors,  to  project  stairs  further  upon  the  side 
pavement  than  15  inches,  "and  that  no  buildings  shall  be  erected  within  50  feet  of 
the  north  of  the  said  street  or  lane  called  Fox  Street,  higher  than  32  feet — ^the  side 
walls  and  the  roofs  of  the  said  buildings  shall  not  in  height  exceed  one-third  of  the 
width  of  the  buildings  over  the  walls."  Then  follows  a  declaration  that  this  and  other 
provisions  in  the  deed  "  shall  be  real  liens  and  burdens  on  the  whole  of  the  said  ground 
hereby  disponed,  and,  as  such,  shall  be  inserted  in  the  instrument  of  sasine  to  follow 
hereon,  and  in  all  the  subsequent  conveyances  of  the  said  subjects,  otherwise  the 
same  shall  be  void,"  and  we  find  them  inserted  in  the  sasine  and  subsequent  titles 
accordingly. 

If  this  did  not  effectually  lay  on  James  Oswald's  disponees  the  obligation  under 
which  he  lay  himself  to  the  proprietors  of  the  subjects  on  the  opposite  side  now 
belonging  to  Gould,  I  do  not  know  how  this  could  have  been  done. 

It  is  quite  plain  that  the  true  construction  of  the  deeds  is  that  which  I  have  put  on 
them, — that  James  Oswald,  as  proprietor  of  the  ground  reteined  by  him  on  the  one 
side  of  the  street,  undertook  the  obligation  in  question  in  favour  of  his  disponees,  the 
proprietors  of  the  ground  on  the  other  side  of  the  street,  and  that  he  took  the 
purchaser,  from  him,  of  the  ground  he  had  so  retained,  bound  to  implement  that 
obligation,  and  made  it  a  real  burden  on  the  property,  so  as  to  relieve  himself  from  the 
obligation  which  he  would  have  remained  personally  bound  to  implement  if  he  had 
not  done  so. 

The  case  is  therefore  altogether  different  from   cases  in  which  questions  arise 
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between  a  superior  and  his  vassal,  whom  he  has  laid  under  certain  restrictions,  or 
between  feiiars  holding  under  the  same  superior  with  restrictive  clauses  in  the  titles 
of  each,  but  with  no  express  right  or  title  conferred  on  the  one  feuar  to  enforce  the 
restriction  against  another.  This  is  the  case  of  a  burgage  subject,  where  the  proprietor, 
in  disponing  a  part  of  it,  expressly  lays  himself,  as  proprietor  of  the  part  retained, 
under  a  restriction  in  favour  of  his  disponee.  He  then  sells  and  dispones  the  part 
retained,  as  he  was  clearly  entitled  to  do,  and,  the  tenure  being  burgage,  he  necessarily 
thereby  parts  with  all  right  and  interest  he  had  in  the  part  last  disponed,  and  he  does 
the  only  thing  he  could  do  to  continue  the  restriction  upon  the  property  last  disponed, 
that  is  to  say,  he  takes  his  disponees  bound  to  implement  the  obligation,  and  creates  it 
a  real  burden  on  the  property  conveyed  to  them. 

Nor  is  there  any  room  for  the  answer,  sometimes  very  formidable  in  such  cases,  that 
although  there  is  a  title  there  is  no  sufficient  or  substantial  interest  to  enforce  the 
obligation.  A  question  of  that  kind  might  arise  between  proprietors  situated  alongside 
of,  or  at  a  distance  from  each  other.  But  here  the  property  of  Gould,  the  objector,  is 
directly  opposite  to  the  property  of  the  contra vener,  M*Corquodale,  and  the  interest  to 
enforce  the  obligation  is  clear  and  substantial,  particularly  as  regards  light,  a  restriction 
in  fevour  of  which  is  one  of  the  known  servitudes  in  the  law  of  Scotland. 

The  only  plea  for  M'Corquodale  which  remains  to  be  noticed  is  the  alleged 
acquiescence  of  Gould  in  the  contravention  of  similar  obligations  by  other  feuars  in  the 
street.  This  plea  is  not  in  the  least  analogous  to  a  plea  against  a  superior  that  he  had 
failed  to  enforce  the  restrictions  stipulated  by  him  against  certain  [173]  of  his  vassals 
in  the  same  street,  and  therefore  that  he  was  not  entitled  to  enforce  them  against 
others.  Nor  is  it  analogous  to  a  plea  urged  by  one  feuar  against  another  that  the 
feoar  seeking  to  enforce  the  restrictions  was  himself  under  the  same  restrictions,  and 
had  contravened  them.  If  Gould  was  entitled  to  have  objected  to  other  proprietors  in 
the  street  contravening  similar  restrictions,  M'Corquodale  was  himself  equally  entitled 
to  have  so  objected,  and  he  cannot  make  it  an  answer  to  Gould,  who  seeks  to  enforce 
against  him  an  express  and  important  obligation,  that  Gould  had  not  tried  a  different 
and  doubtful  question,  which  he  (Gould)  had  no  substantial  interest  to  enforce  against 
other  parties  with  whom  M'Corquodale  himself  might  equally  have  tried  that  question 
if  he  had  thought  he  could  do  so  successfully. 

Lord  Ardhillan. — I  do  not  think  this  case  difficult ;  but  it  touches  questions  of 
difficulty,  and  therefore  it  requires  to  be  carefully  disposed  of.  The  advocator,  Mr. 
Gould,  is  proprietor  of  subjects  marked  on  a  plan,  and  known  as  No.  1,  and  situated  at 
the  comer  of  Clyde  Street  and  Maxwell  Street ;  Clyde  Street  being  the  south  boundary. 
Maxwell  Street  the  east  boundary,  and  Fox  Street,  formerly  a  meuse  lane,  the  north 
boundary.  These  subjects  are  valuable,  and  one  element  of  value  is  the  double  frontage 
to  Clyde  Street  and  Maxwell  Street.  The  respondents,  Messrs.  M*Corquodale,  are 
proprietors  of  subjects  on  the  north  side  of  Fox  Street,  and  boimded  by  Maxwell 
Street  on  the  east. 

Both  these  subjects  were  formerly  the  property  of  James  Oswald.  They  had  been 
originally  acquired  by  his  father.  They  are  situated  within  the  city  of  Glasgow,  and 
are  held  burgage.  In  1814  Mr.  James  Oswald  conveyed  the  subjects  now  belonging  to 
Mr.  Gould  to  Mr.  Bichard  Alexander  Oswald,  who  was,  I  believe,  his  cousin,  and  by 
that  disposition  he  created  an  obligation  to  the  effect  that  "  no  building  shall  be  erected 
within  50  feet  of  the  north  side  of  the  meuse  lane  higher  than  32  feet  in  the  ^ide  walls." 
The  advocator  is  seeking  to  enforce  that  obligation.  He  is  the  proprietor  of  the 
subjects  disponed,  and  is  in  the  right  of  Richard  Alexander  Oswald.  The  respondent, 
Mr.  M'Corquodale,  is  in  the  right  of  Archibald  M*Lellan,  to  whom  certain  subjects 
north  of  Fox  Street  were  disponed  by  James  Oswald  in  1830,  The  first  question  is,  on 
whom  was  the  obligation  not  to  build  above  a  certain  height  laid  by  the  disposition  in 
1814?  I  am  of  opinion  that  it  was  an  obligation  by  the  disponer,  Mr.  James  Oswald, 
in  favour  of  the  disponee.  The  stipulation  against  such  high  building  was  not  a 
condition  or  burden  of  the  rights  conveyed,  in  favour  of  the  rights  reserved.  It  was  an 
accessory  privilege  of  the  rights  conveyed,  and  the  obligation  to  maintain  the  privilege 
rested  on  the  disponer.  It  was  truly  a  right  of  the  nature  of  a  servitude  cUtiiis  non 
toUendi — the  dominant  tenement  being  the  subject  conveyed  to  Mr.  Gould's  author, — 
the  servient  tenement  being  the  subject  retained  by  Mr.  Oswald,  the  disponer,  within 
the  limits  specified. 

In  the  next  place,  I  am  of  opinion  that  the  obligation  in  the  disposition  of  1814 
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relates  to  building  on  the  ground  on  the  north  side  of  the  meuse  lane,  now  Fox  Street, 
and  that  if  the  obligation  is  valid  and  effectual,  and  such  as  the  advocator  can  enforce, 
then  the  buildings  now  proposed  by  Mr.  M*Corquodale,  and  complained  of  by  Mr, 
Gould,  are  clearly  within  the  space  to  which  the  stipulations  apply.  If  the  question 
now  raised  had  been  raised  between  the  disponee  under  the  deed  of  1814  and  Mr. 
James  Oswald,  I  have  really  no  doubt  that  Mr.  Oswald  was  bound  by  tbe  obligation, 
and  that  he  could  not  have  erected  the  buildings  to  the  height  and  in  the  place  now 
complained  of. 

It  is  now  necessary  to  consider  what  is  the  position  of  M'Corquodale,  who  acquired 
from  M'Lellan,  and  whose  title  to  the  subjects  is  contained  in  a  disposition  by  James 
Oswald  to  M*Lellan,  dated  in  December  1830. 

Now,  that  disposition  to  the  author  of  M'Corquodale,  sixteen  years  after  the 
conveyance  to  the  author  of  Grould,  contains  a  special  clause  prohibiting  buildings  of  a 
certain  height,  to  the  same  effect  as  in  the  disposition  of  the  other  subjects  in  1814, 
with  this  important  difference, — that  in  the  disposition  to  Gould's  author  in  1814  the 
obligation  is  on  the  disponer,  but  in  the  latter  disposition  to  M'Corquodale's  author  in 
1830  the  obligation  is  on  the  disponee,  and  not  only  so,  but  it  is  made  a  real  burden 
on  the  subjects  conveyed,  to  be  inserted  in  [174]  t^®  subsequent  conveyances  and  infeft- 
ments.     That  obligation  now  rests  on  M*Corquodale. 

Observe  the  position  of  these  two  disponees.  Both  derived  their  rights  from  James 
Oswald.  By  the  first  disposition  in  1814  he  undertook  an  obligation,  in  the  right  to 
enforce  which  Gould  now  is,  and  he  conveyed  to  Gould's  author  certain  subjects  to 
which  that  obligation  gave  additional  value.  Mr.  Oswald  remained  bound  by  that 
obligation,  and  Mr.  Gould's  author  was  in  the  right  of  it,  as  Mr.  Gould  now  is.  Then, 
in  1830,  Mr.  Oswald  conveyed  to  M*Lellan  the  subjects  to  which  the  obligation  not  to 
build  above  a  certain  height  applied,  and  whereon  he  could  not  so  build,  and  he 
attached  to  that  conveyance,  as  a  condition  and  a  burden  on  the  disponee  and  on  the 
subjects,  the  same  obligation  not  to  build  which  he  had  undertaken  in  favour  of  the 
disponee  under  the  deed  of  1814.  The  first  disponee,  now  represented  by  Mr.  Gould, 
had  a  privilege  which  was  secured  and  protected,  1st,  by  the  obligation  of  the  disponer, 
Mr.  Oswald,  and  2dly,  by  the  obligation  laid  as  a  condition  and  a  burden  on  the  right 
of  the  second  disponee,  now  represented  by  Mr.  M*Corquodale.  Mr.  Gould  could  have 
enforced  the  obligation  against  Mr.  Oswald.  Mr.  Oswald  could  have  enforced  the 
obligation  against  Mr.  M*Corquddale.  That  is  the  position  of  the  parties.  Now,  I  am 
humbly  of  opinion  that  such  circuitous  procedure  is  not  necessary,  and  that  Mr.  Gould 
is  in  this  process  entitled  to  prevent  the  erection  of  buildings  by  Mr.  M'Corquodale  of 
the  height  or  character  against  which  both  dispositions  afford  protection.  I  think  that 
a  servitude  cUUils  non  tollendi  has  been  constituted  in  favour  of  Mr.  Gould's  property, 
and  that  he  is  entitled  to  enforce  it  against  Mr.  M*Corquodale. 

It  is  only  necessary  to  add,  that  I  am  of  opinion  that  the  rights  of  Mr.  Gould  in  this 
matter  have  not  been  abandoned,  or  relinquished,  or  lost,  by  acquiescence.  Mr.  Gould 
has  not  done  anything  himself,  or  given  his  positive  sanction  to  the  act  of  any  other, 
implying  departure  from  the  stipulations  in  the  titles.  This  is  not  like  the  case  of 
Walker  v.  Kenton,  in  1825,  where  one  of  the  parties  himself  violated  the  prohibition, 
and  then  sought  to  enforce  it  against  others.  Mr.  Gould  does  not  appear  to  have  done 
more  than  Mr.  M*Corquodale  or  his  authors  themselves  did  in  regard  to  such  operations. 
In  other  words,  he  did  nothing ;  and  I  do  not  think  that,  by  thus  refraining  from 
interference,  where  no  injury  was  done,  and  he  had  no  interest  to  object,  he  is  barred 
from  now  taking  this  objection. 

Lord  Kinloch. — The  substantial  question  raised  before  us  is,  whether  there  lies  a 
servitude  altivs  non  tollendi  on  the  property  belonging  to  Messrs.  M*Corquodale  on  the 
north  side  of  Fox  Street,  in  favour  of  the  property  belonging  to  Mr.  Gould  on  the  south 
side  of  the  same  street.  The  question  involves  two  inquiries — 1st,  whether  such  a 
servitude  was  imposed  1  2d,  whether,  if  so,  it  has  been  extinguished  ? 

I  am  of  opinion  that  this  servitude  was  duly  imposed  by  the  proceedings  taking  place 
in  the  years  1814  and  1830. 

On  15th  November  1814  Mr.  James  Oswald,  then  and  for  sixteen  years  afterwards 
the  proprietor  of  wliat  is  now  Messrs.  M^Corquodale's  property  on  the  north  of  Fox 
Street  (which  was  then  called  "  the  meuse  lane  "),  conveyed  to  Mr.  Gould's  predecessor 
the  property  ex  adverse  on  the  south  of  that  street.  By  the  deed  of  conveyance  it  is 
declared  "  that  no  buildings  shall  be  erected  within  fifty  feet  of  the  north  side  of  the 


Vm.  KACJPHEBSON,  175.  GOULD  V.  M'CORQUODALE  [1869]  319 

mease  lane  higher  than  thirty-two  feet  in  the  side  walls,  and  the  roofs  of  the  said 
buildings  shall  not  in  height  exceed  one  third  of  the  width  of  the  building  over  the 
walls."  To  this  Mr.  James  Oswald,  the  proprietor  of  the  property  on  the  north  of 
the  meuse  lane,  expressly  bound  himself. 

There  are  strong  grounds  for  holding  that,  even  without  going  further,  there  was 
here  the  constitution  of  a  servitude  cUiius  non  iollendi  on  the  property  to  the  north  in 
favour  of  Mr.  Gould's  property  to  the  south  of  Fox  Street.  It  is  trite  in  our  law  that 
to  constitute  a  servitude  nothing  more  is  necessary  than  a  writing  executed  by  the 
proprietor  of  what  is  intended  to  form  the  servient  tenement^  declaring  the  burden ; 
there  being  no  words  of  style  requisite,  nor  any  [175]  other  than  are  necessary  to  make 
the  purpose  clear.  It  is  unnecessary  that  this  writing  should  enter  the  title-deeds  of  the 
property,  although  it  generally  does  so.  Certainly  it  is  not  less  effectual  that  the 
writing  is  contained  in  the  disposition  of  the  dominant  tenement,  than  if  it  was 
embodied  in  a  separate  scrap  of  paper.  In  the  case  of  a  positive  servitude,  possession 
must  pass  on  the  writing  to  make  the  servitude  elTectual  against  a  singular  successor. 
In  the  case  of  a  negative  servitude,  such  as  that  of  cUtius  non  tollendiy  to  which 
possession  is  inapplicable,  the  written  deed  is  stated  by  the  authorities  as  by  itself 
sufficient.  This,  unquestionably,  imposes  a  disadvantage  on  singular  successors,  to 
whom  the  writing  may  be  unknown ;  but  so  the  law  is  laid  down,  and  the  anomaly 
itself  is  commented  on  by  the  institutional  writers.  The  employment  of  such  words  as 
are  here  used  by  a  disponer  in  a  disposition  of  ground  contiguous  to  that  on  which  he 
placed  the  burden  was  found  sufficient,  without  anything  further,  to  constitute  an 
effectual  servitude  in  the  case  of  Gray  v.  Ferguson,  31st  January  1792,  Mor.  14,513,  a 
decision  sanctioned  and  followed  in  several  after  cases. 

But  still  more  occurred  in  the  present  case,  for  on  8th  December  1830  Mr.  James 
Oswald,  by  whom  this  servitude  was  undertaken,  disponed  the  subjects  on  the  north  to 
the  predecessors  of  Messrs.  M'Gorquodale,  with  a  declaration  made  a  real  lien,  and 
appointed  to  be  engrossed  in  all  the  after  title-deeds,  "  that  no  buildings  shall  be  erected 
within  fifty  feet  of  the  said  street  or  lane  called  Fox  Street  higher  than  thirty-two  feet 
in  the  side  walls,  and  the  roofs  of  the  said  buildings  shall  not  in  height  exceed  one-third 
of  the  width  of  the  building  over  the  walls,"  a  repetition  of  the  very  words  by  which 
the  servitude  was  constituted  in  the  deed  of  1814 ;  and  admittedly  this  declaration  con- 
tinued, and  still  continues,  inserted  in  the  title-deeds  of  Messrs.  M'Coi'quodale.  The 
constitution  of  the  servitude  was  thus  confirmed  in  the  most  conclusive  manner ;  for  it 
was  introduced,  and  still  remains,  in  the  titles  of  both  the  servient  and  dominant  tene- 
ments. It  is  scarcely  possible  to  conceive  a  clearer  case  of  established  servitude  under 
our  law.  It  is  of  no  materiality  that  the  subjects  are  held  burgage,  and  not  under  a 
common  feu-superior.  It  is  not  being  under  the  same  superior  which  constitutes  the 
necessary  relation.  It  \&  the  existence  of  written  deeds,  in  regard  to  contiguous  subjects, 
however  held,  which  .places  one  subject  in  the  position  of  a  servient,  the  other  in  that 
of  a  dominant  tenement.  This  relation  is  clearly  established  by  the  deeds  now 
referred  to. 

The  only  question  which  remains  is,  whether  the  servitude  thus  imposed  has  been 
extinguished  ?  And  I  think  that  no  other  answer  can  be  returned  except  one  in  the 
negative.  It  is  an  undoubted  principle  of  great  value  in  our  law,  that  where  a  general 
arrangement  has  been  made  for  the  benefit  of  a  number  of  proprietors,  bound  by  a 
common  tie,  as  where  they  are  all  vassals  under  one  common  superior,  and  the  arrange- 
ment has  been  departed  from  in  a  considerable  number  of  instances,  without  objection 
from  any  quarter,  it  shall  be  held  no  longer  binding  against  any  one.  There  is  a  clear 
and  manifest  equity  in  so  holding,  and  it  has  been  held  in  more  than  one  case.  But 
there  is  no  room  for  the  application  of  the  principle  in  the  present  case.  The  state  of 
fact  is  simply  that  Mr.  James  Oswald  was  proprietor  of  a  certain  portion  of  ground  on 
the  north  of  Fox  Street,  and  a  certain  portion  of  ground  on  the  south,  opposite  the 
other.  There  was  no  feuing  plan  or  other  general  arrangement  engaged  in  as  to  Fox 
Street.  So  much  the  contrary  of  this  is  the  fact,  that  there  is  a  considerable  portion  of 
ground  on  both  sides  of  the  street  (coloured  blue  in  the  process  plan)  which  was 
admittedly  left  free  from  all  restriction.  Mr.  Oswald,  in  following  out  his  own  views 
for  the  disposal  of  his  ground,  laid  the  property  to  the  north  under  this  servitude,  in 
faivoui  of  the  property  to  the  south.  Two  tenements  to  the  north  have  been  built  above 
the  prescribed  height,  without  objection  from  Mr.  Gould.  He  explains  his  reason  to 
have  mainly  been,  that  these  buildings  not  being  directly  opposite  to  his  ground— on 
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the  contrary,  considerably  to  the  west — he  had  no  interest  to  interfere.  I  think  it  very 
clear  that  his  acquiescence  in  these  two  instances  (from  whatever  reason  arising)  cannot 
be  pleaded  against  him  in  the  case  of  Messrs.  M'Corquodale,  where,  the  property  being 
directly  opposite  to  his,  a  clear  interest  to  object  has  emerged.  He  cannot  [176]  ^ 
held  to  have  abandoned  his  right  in  this  specific  case  by  his  waiver,  whether  express  or 
implied,  in  the  two  others.  And  his  right  to  object  to  the  building  now  proposed  to  be 
raised  far  above  the  specified  height  on  the  north  side  of  Fox  Street  stands,  I  think, 
undiminished  and  entire. 

The  practical  conclusion  is,  that  the  Dean  of  Guild  has  gone  wrong  in  granting  the 
petition  of  Messrs.  M'Corquodale  for  leave  to  erect  the  building  in  question,  and  that 
this  petition  ought  to  be  refused. 

The  Court  pronounced  this  interlocutor : — "  Having  resumed  consideration  of  the 
cause,  with  the  proof  led  for  both  parties,  and  the  titles  produced,  and  heard  counsel, 
find  that  the  respondents  are  by  their  titles  efifectually  restricted  from  building  any 
houses  of  greater  height  than  thirty-two  feet  in  the  side  walls  within  fifty  feet  of  the 
north  side  of  Fox  Street ;  that  the  said  restriction  being  imposed  for  the  benefit  of  the 
property  belonging  to  the  advocator  ex  adverso  on  the  south  side  of  Fox  Street,  the 
advocator  is  entitled  to  enforce  the  same,  and  that  his  right  to  enforce  the  same  has  not 
been  abandoned  or  lost  by  acquiescence  or  otherwise :  Therefore  remit  to  the  Dean  of 
Guild  to  recall  his  interlocutor  of  23d  July  1868  complained  of,  and  to  refuse  the 
respondents'  petition  for  lining,  with  expenses :  Find  the  advocator  entitled  also  to 
expenses  in  this  Court,  and  remit,''  &c. 

BoNALD  &  Ritchie,  S.S.C. — J.  W.  &  J.  Mackekzis,  W.S. — Agents. 

[Commented  upon,  Robertson  v,  N.  B.  Railway  Co.,  1874, 1  R.  1213.  Referred  to^ 
Hood  r.  Trail,  1884,  12  R.  362.] 
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NiNiAN  Flockhart  (Inspector  of  Poor  of  Aberdour),  Pursuer. — Gifford — 

Watson. 
The  Kirk-Session  of  Aberdour,  Defenders. — Shand — Asher. 

Poor — Parish — Heritors  and  Kirk-session — Poor-Law  Amendment  Act,  1845  (8^9 
Vict.  cap.  83),  sec.  52. — Held  {dub.  the  Lord  President)  that  funds  derived  from 
various  sources,  in  some  of  which  the  kirk-session  of  a  parish  was  interested  exclusively, 
and  in  others  jointly  with  the  heritors,  and  which  the  kirk-session  had  in  1735 
invested  "for  behoof  of  the  poor  of  the  parish,"  and  thereafter,  with  the  tacit 
acquiescence  of  the  heritors,  administered  for  behoof  of  the  general  poor,  fell  to  be 
transferred  to  the  parochial  board  (in  terms  of  the  52d  section  of  the  Poor  Law 
Amendment  Act)  for  behoof  of  the  poor  legally  entitled  to  relief. 

Lega^yy — "  Poor  of  the  Parish." — Held  that  a  legacy  to  the  kirk-session  of  a  parish, 
under  an  obligation  to  apply  the  interest  thereof  "  towards  the  relief  of  the  poor  of 
the  parish,"  is  not  a  bequest  in  favour  of  the  occasional  poor,  but  of  the  poor  having 
a  statutory  claim  for  relief,  and  vests  in  the  parochial  board  in  terms  of  the  52d  section 
of  the  Poor-Law  Amendment  Act. 

Case  of  Kinglassie,  14th  June  1867,  and  prior  cases,  commented  on. 

This  was  an  action  at  the  instance  of  the  inspector  of  poor  for  behoof  of  the 
parochial  board  of  the  parish  of  Aberdour,  concluding  to  have  it  declared  "  that  the 
right  to  the  principal  sum  of  £323,  12s.  sterling,  contained  in  and  due  by  a  bond, 
granted  by  the  late  Francis  Earl  of  Moray,  to  and  in  favour  of  William  Bryce,  then 
minister  of  the  parish  of  Aberdour,  and  his  successors  in  office,  ministers  of  the  said 
parish,  for  themselves,  and  in  name  of  the  remanent  members  of  the  kirk-session  of  the 
said  parish,  for  the  use  of  the  poor  of  said  parish,  dated  the  2d  day  of  June  1800,  and 
also  to  the  principal  sum  of  £45  sterling,  being  a  sum  bequeathed  to  the  said  kirk-session, 
for  behoof  of  the  poor  of  the  parish  of  Aberdour,  by  the  late  Mr.  Douglas  Morrison, 
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merchant  in  Kirkcaldy,  and  lent  by  them  to  the  said  Earl  of  Moray  on  the  24th  day  of 
May  1825,  conform  to  acknowledgment  or  obligation  granted  to  them  therefor  by 
[177]  ^^^*  John  Wauchope,  the  then  factor  of  the  said  Earl  of  Moray,  for  and  on  his 
behalf,  has  vested  in  the  parochial  board  .  .  .  that  the  parochial  board  has  right  to 
receive  and  administer  the  said  principal  sums  of  X323,  12s.  and  £45,  and  whole 
interest  due  and  to  become  due  thereon  respectively,  for  behoof  of  the  poor  of  the  said 
parish  of  Aberdour — and  that  the  defenders  are  bound  and  obliged  either  to  continue 
to  hold  the  bond  and  acknowledgment  or  obligation,  and  sums  therein  contained 
respectively,  for  behoof  of  the  said  parochial  board,  or  to  grant,  subscribe,  and  deliver 
such  assignations  and  conveyances  thereof,  with  their  whole  right,  title,  and  interest, 
present  and  future,  therein,  as  may  be  necessary  to  enable  the  said  parochial  board  to 
idmimster  the  same  for  behoof  of  the  poor  of  said  parish." 

The  summons  also  contained  conclusions  to  the  effect  that,  in  the  event  of  the 
defenders  being  found  entitled  to  hold  the  foresaid  bond  and  acknowledgment  or  obliga- 
tion in  their  names,  they  should  be  decerned  to  pay  the  interest  of  the  principal  sums 
to  the  board,  and  also  to  account  for  their  intromissions  therewith  since  Whit- 
sanday  1856. 

Tlie  action  was  founded  on  the  5 2d  section  of  the  statute  8  &  9  Victoria,  cap.  83, 
whereby  it  is  enacted,  that  "  where  any  property  whatsoever,  ...  or  any  revenues, 
shall  .  .  .  belong  to,  or  be  vested  in,  the  heritors  and  kirk-session  of  any  parish,  .  .  . 
or  commissioners,  trustees,  or  other  persons,  on  behalf  of  the  said  heritors  and  kirk- 
session,  .  .  .  under  any  law  or  usage,  or  in  virtue  of  such  gift,  grant,  bequest,  or  other- 
wise, for  the  use  or  benefit  of  the  poor  of  such  parish,  it  shall  ...  be  lawfid  for  the 
parochial  board  of  each  such  parish  ...  to  receive  and  administer  such  property  and 
revenues,  and  the  right  thereto  shall  be  vested  in  such  parochial  board ;  and  the  said 
heritors  and  kirk-session  ...  are  hereby  authorised  and  required,  either  to  continue  to 
hold  all  such  property  and  revenues  for  the  behoof  of  such  parochial  board,  or  to  make, 
grant,  subscribe,  and  deliver  such  dispositions,  assignations,  and  conveyances  of  all  such 
property  and  revenues  as  may  be  necessary  to  enable  such  parochial  board  to  administer 
the  same  for  behoof  of  the  poor  of  such  parish  or  combination." 

The  pursuer  made  the  following  averments:  —  A  compulsory  assessment  to  raise 
fonds  for  the  support  of  the  poor  was  first  introduced  into  the  parish  of  Aberdour  in 
the  year  1848.  Previous  to  that  year,  and  for  time  immemorial,  the  funds  for  the 
support  of  the  poor  were  raised  by  voluntary  contributions  of  the  heritors,  collections 
at  the  church  doors,  sums  paid  for  mortcloths  and  marriages,  sessional  penalties,  and  for 
the  privilege  of  erecting  head-stones  in  the  churchyard. 

The  funds  derived  from  these  sources  were  administered  by  the  kirk-session,  the 
heritors  of  the  parish,  who  were  few  in  number,  taking  no  direct  part  in  the  administra- 
tion. Prior  to  the  year  1735  the  revenue  thus  arising  proved  more  than  sufl&cient  for 
the  support  of  the  poor,  and  the  surplus  was  invested  from  time  to  time  by  the  kirk- 
session  in  various  securities,  which,  with  the  monies  uninvested,  were  kept  in  a  box 
belonging  to  them,  into  which  was  also  deposited  the  money  that  came  into  the  hands 
of  the  treasurer. 

In  the  beginning  of  the  year  1735  the  kirk-session  held  of  accumulated  poors*  funds 
a  sum  exceeding  1550  merks;  and  on  2d  March  1735  the  kirk-session  came  to  an 
unanimous  resolution  "  that  the  houses  belonging  to  Andrew  Moyes,  at  the  west  end  of 
Aberdour,  together  with  3  roods  of  ground,  and  that  spot  called  the  Delph,  should  be 
bought  from  him  for  the  use  of  the  poor."  The  agreement  for  the  purchase  was  accord- 
ingly concluded  with  Mr.  Moyes,  the  price  for  the  property  being  1550  merks,  [178]  or 
£86,  2s.  2^d.  sterling;  and  on  the  23d  May  1735  this  sum  was  paid  by  the  kirk-session 
to  Mr.  Moyes  for  the  property.  An  entry  to  that  effect  was  made  in  the  kirk-session 
records  of  that  date.  On  the  same  day  Moyes  executed  a  disposition  of  the  said  subjects, 
"  to  and  in  favour  of  Mr.  John  Liston,  the  minister  of  the  sd.  parish,  and  the  remanent 
elders  and  members  of  the  kirk-session  of  Aberdour,  for  the  use  of  the  indigent  poor  of 
the  sd.  parish."  An  instrument  of  sasine  followed  on  this  disposition,  dated  23d  May, 
and  registered  17th  July  1735. 

The  property  thus  purchased  was  let  by  the  kirk-session,  and  the  rents  paid  by  the 
tenants  in  the  houses,  as  well  as  in  the  land,  were  carried  to  the  credit  of  the  poors' 
fonds,  and  applied  in  the  same  manner  as  the  interest  of  the  funds  arising  from  the 
former  investments,  and  as  the  revenues  arising  from  the  other  sources  before  mentioned 
for  the  support  of  the  poor  by  the  kirk-session. 

S.R.R.  MACPHKRSON— VOL.  VIIL  U 
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'    In  1800  the  kirk-session  sold  the  property  to  the  Earl  of  Moray  for  £323,  12s., 
taking  therefor  the  bond  referred  to  in  the  conclusions  of  the  summons. 

From  the  date  of  the  execution  of  this  bond  to  the  passing  of  the  Poor-Law 
Amendment  Act,  1845,  the  interest  on  the  said  sum  of  £323,  12s.,  at  5  per  cent., 
was,  from  time  to  time,  paid  by  the  Earl  of  Moray  to  the  minister  of  the  parish  of 
Aberdour,  or  to  the  party  who,  at  the  time,  acted  as  treasurer  of  the  kirk-session, 
and  managed  for  and  on  behalf  of  the  poor  of  said  parish,  and  the  interest  he 
received  was  entered  in  the  minutes  of  the  session  and  the  accounts  for  the  poor  of 
the  parish,  in  the  same  manner  as  the  rents  of  the  houses  and  lands  sold  had  previously 
been. 

In  the  year  1825  the  kirk>session  received  payment  of  a  sum  of  £45,  the  amount 
(less  duty)  of  a  bequest  of  £50  which  the  late  Mr.  Douglas  Morrison,  merchant,  Kirk- 
caldy, by  his  settlement  appointed  to  be  paid  "  to  the  kirk-session  of  Aberdour,"  with  a 
codicil,  in  which  he  directed  his  trustee  'Ho  take  the  minister  and  kirk-session  of 
Aberdour  bound,  on  paying  them  the  within  mentioned  sum  of  £50  sterling,  to  put  the 
same  out  at  interest,  and  to  apply  the  interest  thereof  towards  the  relief  of  the  poor  of 
the  parish,  but  to  allow  the  principal  sum  to  remain  entire  for  ever."  This  sum  of  £45 
the  kirk-session  lent  to  the  Earl  of  Moray  on  24th  May  1825,  and  received  from  his 
then  factor,  Mr.  Wauchope,  an  acknowledgment,  of  that  date,  obliging  the  Earl  to  repay 
the  loan,  and  interest  thereon  at  the  rate  of  5  per  cent,  from  Whitsunday  1825  tUl  repay- 
ment. From  the  date  of  this  acknowledgment  or  obligation  to  the  passing  of  the  Poor- 
Law  Amendment  Act,  1845,  the  interest  on  the  said  sum  of  £45  was  regularly  paid  by 
the  Earl  of  Moray,  along  with  the  interest  of  the  £323,  12s.,  contained  in  the  foresaid 
bond,  at  the  term  of  Whitsunday  annually,  to  the  treasurer  of  the  ku'k-session,  or  the 
person  appointed  by  the  kirk-session,  as  manager  for  the  poor  of  the  parish,  and  the 
amount,  as  aforesaid,  was  entered  in  the  accounts  for  the  poor  of  the  parish,  and 
expended  on  their  behalf. 

After  the  passing  of  the  Poor-Law  Amendment  Act  in  1845,  the  inspector  of  poor 
for  some  years  uplifted  the  interest  paid  by  the  Earl  of  Moray,  and  the  amount  was  dis- 
tributed  under  direction  of  the  parochial  board,  along  with  the  poors'  funds  in  their 
hands. 

These  averments  were  substantially  admitted  by  the  defenders,  under  reference  to 
the  minutes  of  the  kirk-session  and  parochial  board,  &c. ;  and  they  explained  that,  at 
the  passing  of  the  Act,  the  session-clerk  was  appointed  inspector  of  poor,  and  the 
minister  of  the  parish  for  the  time  being  was  in  bad  health,  so  that  the  position  of  the . 
funds  was  not  properly  adverted  to.  In  1857,  there  being  then  a  new  minister 
[179]  ^^d  session-clerk,  the  kirk-session  disputed  the  right  of  the  parochial  board  to 
the  funds,  and  an  agreement  was  eventually  come  to,  whereby  it  was  stipulated  that 
the  board  should  receive  the  interest  of  one-half  of  the  funds,  and  the  kirk-session 
should  administer  the  interest  of  the  other  half,  keeping  the  board  informed  as  to 
the  manner  in  which  the  same  was  expended.  Ultimately,  however,  the  session 
intimated  their  intention  to  resile  from  this  agreement,  whereupon  the  present  action 
was  raised. 

The  pursuer  pleaded; — (1)  The  sum  of  £368,  12s.,  contained  in  and  secured  by 
the  bond  and  acknowledgment  or  obligation  of  the  Earl  of  Moray,  of  the  2d  day  of 
June  1800  and  24th  May  1825,  being  the  property  of  and  dedicated  to  the  support  of 
the  legal  poor  of  the  parish  of  Aberdour,  the  administration  thereof  belongs  to  the 
parochial  board  of  the  said  parish.  (3)  The  history  of  the  fund  in  dispute  sufficiently 
instructs  that  it  belongs  to  the  legal  poor  of  the  parish  of  Aberdour,  and  not  to  any 
different  class  of  poor,  and  it  falls  to  be  administered  by  the  legal  administrators  for  the 
poor. 

The  defenders  pleaded ; — (2)  The  funds  in  question  having  been  acquired  by  the 
kirk-session,  and  having  belonged  to  them  in  their  own  right,  and  not  in  right  of  the 
heritors  of  the  parish,  the  provisions  of  section  52d  of  the  Act  8th  &  9th  Vict.  cap. 
83,  have  no  application,  and  the  defenders  ought  to  be  assoilzied  from  the  conclusions 
of  the  action. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  it  established  that  at 
and  prior  to  the  passing  of  the  statute  8  &  9  Yict.  cap.  83,  the  right  to  the  two  sums 
of  £323,  12s.  and  £45  libelled  belonged  to  the  heritors  and  kirk-session  of  the  parish 
of  Aberdour,  for  behoof  of  the  poor  of  the  said  parish  :  Therefore  finds  and  declares  in 
terms  of  the  first  or  leading  conclusion  of  the  summons ;  and,  with  reference  to  the 
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other  conclusions  of  the  summonsy  allows  the  case  to  be  enrolled  that  parties  may  be 
heanl."* 


*  "  Note, — The  first  and  larger  of  the  two  sums  referred  to  is  the  amount  of  a  bond 
by  the  Earl  of  Moray,  dated  2d  June  1800;  and  the  other  and  smaller  sum  is  the 
amount  of  an  acknowledgment  or  obligation  by  the  factor  of  the  Earl  of  Moray,  as 
acting  for  him,  dated  24th  May  1825.  The  bond,  as  well  as  the  acknowledgment  or 
obligation,  expressly  bears  that  the  sums  for  which  they  were  respectively  granted 
belonged  to  the  kirk-session  of  Aberdour,  for  the  use  of  the  poor  of  that  parish,  and 
that  Lord  Moray  obliged  himself  to  repay  the  same  to  the  minister  of  said  parish  for 
himself  and  the  other  members  of  the  kirk-session,  '  for  the  use  of  the  poor  of  the  said 
{Kiriah.' 

**  As  it  appears  to  have  been  held  by  the  majority  of  the  whole  Court  in  the  case  of 
White,  inspector  of  the  poor  of  Kinglassie,  v,  the  Kirk-session  of  that  parish,  14th  June 
1867  (5  Macph.  869),  that  the  expression  *  poor  of  the  parish,'  as  used  in  documents 
such  as  those  referred  to,  has  not  necessarily  the  same  meaning  as  that  expression  in 
the  Poor-Law  Amendment  Act  of  1845,  but  that  it  is  an  ambiguous  expression, — a 
similar  inquiry  has  been  gone  into  in  the  present  as  was  gone  into  in  that  case,  for  the 
purpose  of  ascertaining  its  true  meaning  and  effect  Does  it  mean  the  legal  poor  of  the 
parish, — that  is  to  say,  the  persons  who  have  a  legal  right  to  parochial  relief,  as  con- 
tended for  by  the  pursuer,  or  all  such  as  the  kirk-session  may,  in  their  discretion,  think 
deserving  of  pecuniary  aid,  whether  legally  entitled  to  relief  or  not,  as  contended  for  by 
the  defenders?  Parties  have  admitted  the  documents,  and  quoad  ultra  renounced 
probation. 

''Having  regard  to  the  circumstances  of  the  present  case,  and  the  principles  of 
decision  in  the  Kinglassie  case,  the  Lord  Ordinary  has  come  to  the  same  conclusion  as 
the  Court  did  in  that  case,  viz.  that  the  right  to  the  two  sums  in  dispute  must  be  held  to 
belong  to  the  parochial  board  acting  under  the  Act  of  1845,  [180]  ^^^  behoof  of  the  poor  of 
the  parish  of  Aberdour  legally  entitled  to  parochial  relief.  And  as  the  Kinglassie  case 
was  decided  after  a  consultation  with  all  the  Judges,  and  as  the  report  of  it  contains  a 
very  full  exposition  of  the  considerations  which  require  to  be  attended  to  in  such 
cases  as  the  present,  the  Lord  Ordinary  does  not  feel  himself  called  on  to  do  more  than 
explain,  with  comparative  briefness,  the  grounds  of  his  judgment  in  the  present 
case. 

"(1)  The  source  of  the  smaller  of  the  two  sums  in  question  is  free  from  doubt,  it 
having  been  a  bequest  left  so  recently  as  1825  by  Mr.  Douglas  Morrison,  payable  to  the 
minister  and  kirk-session  of  Aberdour  *  towards  the  relief  of  the  poor  of  the  parish.' 
But  the  sources  from  which  the  larger  sum  arose  cannot  in  this,  any  more  than  in  the 
Kinglassie  case,  be  traced  and  ascertained  with  exactitude  and  certainty.  But  in  this, 
as  in  that  case,  there  would  appear  to  have  been  from  an  early  period  a  box  into  which 
were  put  and  kept  the  funds  at  the  disposal  of  the  kirk-session  for  behoof  of  the  poor. 
Here  also,  as  there,  the  funds  generally  for  the  poor  would  appear  to  have  come  from 
various  sources,  voluntary  contributions  of  heritors,  collections  at  the  church  doors, 
sums  paid  for  mortcloths  and  marriages,  sessional  penalties,  and  for  the  privilege  of 
erecting  head-stones  in  the  churchyard. 

"  (2)  The  history  of  both  of  the  sums  in  question,  and  the  manner  in  which  they 
have  been  dealt  with,  can  be  clearly  traced, — of  the  smaller  sum,  since  -its  origin  in 
1825,  and  of  the  larger  sum  since  1735.  The  larger  sum  of  £323,  12s.  is  distinctly 
shewn  to  have  been  the  price  paid  by  the  Earl  of  Moray  for  certain  houses  and  small 
pieces  of  ground  which  had  been  acquired  by  the  kirk-session  in  1735,  and  sold  by 
them  to  the  Earl  of  Moray  about  1800.  The  disposition  taken  to  the  subjects  when 
acquired  in  1735  bears  to  be  in  favour  of  the  minister  of  the  parish  of  Aberdour  for 
the  time,  and  the  other  members  of  the  kirk-session,  '  for  the  use  of  the  indigent  poor 
of  the  said  parish';  and  in  1800,  when  the  Earl  of  Moray  purchased  from  the  kirk- 
session  the  houses  and  grounds  so  vested  in  them,  they  are  mentioned  and  referred  to 
as  '  the  houses  and  lands  belonging  to  the  poor.'  The  bond,  again,  which  the  Earl 
granted  for  the  price,  being  £323,  12s.,  bears,  as  already  mentioned,  that  it  was  'for 
behoof  of  the  poor  of  said  parish.'  The  other,  or  smaller  sum  of  £45,  was,  as  already 
mentioned,  a  donation  by  Mr.  Douglas  Morrison  in  1825,  'for  behoof  of  the  poor  of 
the  parish  of  Aberdour.'  Both  sums,  the  smaller  since  its  origin  in  1825,  and  the 
larger  while  it  was  vested  in  lands  and  houses  from  1735  till  it  took  the  shape  of  money 
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[180]  The  defenders  reclaimed,  and  argued ; — (1)  The  bequest  of  £45  never  belonged 
to  the  heritors.     No  part  of  it  was  acquired  from  them,  they  never  [181]  interfered  in 

as  the  price  of  the  subjects  when  sold  in  1800,  as  well  as  afterwards,  are  always  referred 
to,  and  dealt  with  as  belonging  to  the  poor  of  the  parish. 

"  (3)  The  heritors  of  the  i)arish  do  not  appear  to  have  interfered  much,  till  com- 
paratively recent  times,  with  the  management  of  the  poor  in  the  parish  of  Aberdour, 
that  being  apparently  left,  as  it  was  in  many  other  parishes  in  Scotland,  to  the  minister 
and  kirk-session.     There  is  evidence,  however,  of  the  heritors  having  occasionally,  from 
1773  downwards,  been  appealed  to  by  the  kirk-session,  and  of  their  joining  the  latter 
body  in  the  management  of  the  poor,  and  the  raising  and  administration  of  funds  for 
the  relief  of  indigent  persons.     The  nature  and  occasions  of  the  appeals  so  made  by  the 
kirk-session  to  the  heritors,   and  the  interference  of  the  latter,  appear  to  the   Lord 
Ordinary  to  be  correctly  summarised  in  articles  7,  8,  and  9  of  the  pursuer's  condescend- 
ence ;  and  it  is  of  importance  to  notice  that  the  rents  of  the  houses  and  pieces  of  ground, 
the  price  of  which,  when  afterwards  sold  to  Lord  Moray,  came  to  be  the  £323,  12s. 
libelled,  were  included  in  the  funds  of  the  poor  laid  before  the  heritors  for  their  con- 
sideration.    On  this  point  reference  is  made  in  particular  to  the  minutes  of  the  kirk- 
session  of  1st  January  1773,  30th  October  1775,  and  27th  March  1777.     Since  1800, 
when  Lord  Moray  granted  the  bond  for  the  £323,  12s.,  and  1825,  when  the  amount  of 
Mr.  Morrison's  bequest  was  received,  the  heritors  appear  occasionally,  as  before,  to  have 
been  consulted  by  the  kirk-session  on  the  subject  of  the  poor  in  the  parish,  and  the 
administration  of  the  funds  for  their  relief.     And  in  no  instance  that  the  Lord  Ordinary 
can  see  is  any  distinction  observed  [181]  between  the  particular  funds  in  question  and 
other  funds  held  for  those  legally  entitled  to  relief.     So  far  as  the  Lord  Ordinary  can 
discover,  there  is  no  evidence  to  the  effect  that  the  two  funds  in  question  were  ever 
considered  and  dealt  with  by  the  minister  and  kirk-session  as  special  funds  which  they 
had  a  discretionary  power  of  dealing  with  and  administering,  independent  altogether  of 
the  heritors,  for  behoof  of  such  indigent  persons  as  they  were  pleased  to  assist,  whether 
the  poor  legally  entitled  to  relief  or  not.     This  is  of  all  the  more  importance,  taken  in 
connection  with  the  fact  that  the  minutes  of  the  kirk-session  shew  that  when  they 
occasionally  contributed  funds  for  a  special   object,  such   as,  for  example,  on    24th 
September  1721,  *  for  relieving  David  Carmichaers  son,  taken  by  the  Turks,'  a  special 
collection  was  made  for  the  purpose  at  the  church  door. 

"(4)  The  minutes  of  the  kirk-session  show  that  from  November  1800  there  had  been 
not  only  meetings,  but  assessments  by  the  heritors  for  relief  of  the  poor ;  but  there  is 
no  indication  of  the  funds  raised  by  such  assessments  being  differently  administered 
and  dealt  with  from  the  two  sums  now  in  dispute.  On  the  contrary,  all  the  indications 
are  the  other  way,  and  to  the  effect  that  the  interest  of  these  sums,  and  the  proceeds 
of  the  assessments,  were  administered  just  as  if  the  right  to  them  of  the  kirk-session 
was  one  and  the  same,  without  distinction. 

"  For  the  reasons  now  adverted  to,  the  Lord  Ordinary  is  of  opinion  that  the  present 
case  falls  within  the  operation  of  the  principles  of  the  decision  in  the  Kinglassie  case ; 
and  he  has  given  judgment  accordingly. 

"It  is  true  that  here  the  bond  for  the  £323,  12s.,  and  the  obligation  for  the  £45, 
are  taken  to  the  kirk-session  alone,  and  make  no  mention  of  the  heritors,  but  such  was 
also  the  constitution  of  the  property  in  dispute  in  the  Kinglassie  case.  And  here,  just 
as  in  the  Kinglassie  case,  the  administration  of  the  particular  funds  in  dispute,  as  all 
the  other  funds  available  for  the  poor  have  been,  was  chiefly  taken  charge  of  by  the 
kirk-session.  But  these  considerations  are  not,  in  the  Lord  Ordinary's  opinion,  sufficient 
in  the  present,  any  more  than  in  the  Kinglassie  case,  to  support  the  defenders'  pleas  to 
the  effect  that  the  sums  in  dispute  belong  to  them  in  their  own  right,  to  be  administered 
by  them  in  their  discretion,  independently  altogether  of  the  parochial  board.  On  the 
contrary,  he  thinks,  as  well  from  the  terms  in  which  these  sums  are  constituted  as  the 
manner  in  which  they  have  been  all  along  dealt  with,  that  they  must  be  viewed  as 
having  been  in  trust  by  the  defenders  for  the  poor  of  the  parish  of  Aberdour  legally 
entitled  to  relief,  and  that  accordingly  they  accrued  by  the  Poor-La w  Amendment  Act 
of  1845  to  the  pursuers,  the  parochial  board  of  that  parish. 

"  In  the  event  of  the  Lord  Ordinary's  interlocutor  being  acquiesced  in,  or  afiimied 
on  review,  it  is  not  supposed  there  will  be  any  difficulty  in  regard  to  the  further  pro- 
ceedings which  may  be  necessary  to  exhaust  the  case." 
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its  administration,  and  it  was  vested  in  the  defenders  alone  for  behoof  of  the  "  poor  of  the 
parish"  These  words  must  be  construed  to  mean  the  casual  poor,  otherwise  the  effect 
of  such  a  legacy  was  just  to  benefit  the  heritors,  which  the  testator  could  not  have  in- 
tended. (2)  Aj3  to  the  larger  sum,  the  pursuer  must  establish  that  the  parochial  board 
had  a  clear  right  to  it,  and  in  order  to  do  so  he  required  to  shew  that  it  was  vested  in 
the  heritors  as  well  as  the  kirk-session  for  behoof  of  the  poor.  But  there  never  was 
any  joint  administration  of  the  fund,  which  was  mainly,  if  not  entirely,  derived  from 
sources  in  which  the  defenders  had  an  exclusive  interest,  and  the  bond  accordingly  was 
taken  to  them  alone,  without  mention  of  the  heritors.  The  board  had  no  right  to  a 
fund  of  this  kind,  under  the  5 2d  section  of  the  Poor-Law  Act.* 

At  advising, — 

Lord  Dbas. — The  question  in  this  case  is,  whether  two  sums  of  money, — one 
[182]  of  them  upwards  of  £300,  and  the  other  £45, — owing  by  the  Earl  of  Moray,  and 
standing  in  the  name  of  the  minister  and  kirk-session  of  Aberdour  as  creditors,  fall  to 
be  transferred  to  the  parochial  board  of  Aberdour,  for  behoof  of  the  poor,  in  virtue  of 
the  Poor-Law  Act.  The  kirk-session  maintain  that  these  funds  are  held  by  them  for 
behoof  of  the  occasional  poor,  and  I  can  have  no  doubt  that  it  would  be  highly  ex- 
pedient that  the  kirk-session  should  have  funds  for  such  a  purpose,  not  only  on  the 
score  of  humanity,  but  because  the  judicious  application  of  such  funds  would  often 
prevent  persons  from  becoming  permanent  paupers, '  and  consequently  permanent 
burdens  on  the  poor-law  funds.  The  question  for  our  consideration,  however,  is  not 
one  of  expediency,  but  of  the  legal  construction  and  effect  of  the  Poor-Law  Act,  and 
we  must  decide  it  accordingly. 

The  substance  of  the  62d  section  of  the  Act,  under  which  this  claim  is  made, 
appears  to  me  to  be  that  all  property,  heritable  or  moveable,  which  at  the  passing  of 
the  Act  either  (1st)  belongs  to  the  heritors  and  kirk-session  (however  the  formal  title 
may  stand),  for  behoof  of  the  poor,  or  (2d)  is  vested  in  the  heritors  and  kirk-session 
for  behoof  of  the  poor,  under  any  law  or  usage,  gift  or  bequest,  &c.,  shall  be  transferred, 
if  required,  to  the  parochial  board. 

Now,  t-o  deal  with  the  larger  fund  first,  if  that  fund  has  been  administered  beyond 
the  years  of  prescription  for  behoof  of  the  heritors  and  kirk-session  jointly,  it  humbly 
appears  to  me  that  it  must  be  held  to  belong  to  the  heritors  and  kirk-session  jointly, 
although  the  formal  title  may  have  stood  all  the  time  in  the  names  of  the  minister  and 
kirk-session  alone. 

I  do  not  call  in  question  the  principle  of  the  cases  of  Bathgate  and  Linlithgow, 
that  the  words  for  "  behoof  of  the  poor  "  do  not  necessarily  mean  those  who  are  called 
the  "legal  poor," — that  is  to  say,  the  poor  who  by  law  may  claim  relief;  and  that  it  is 
in  every  case  a  question  of  circumstances  whether  that  construction  is  to  be  put  on  the 
words  or  not  That  principle  was  fully  recognised  in  the  Kinglassie  case,  which  re- 
sembles this  case  more  closely  than  either  of  the  other  two.  In  the  Kinglassie  case 
there  were,  however,  two  very  important  circumstances  which  do  not  occur  here.  First 
of  all,  the  heritors  had  been  parties  to  the  purchase  of  the  property  which  was  there  in 
dispute ;  and,  in  the  second  place,  for  more  than  the  prescriptive  period  the  heritors 
had  been  parties  to  all  the  leases  which  had  been  granted  to  the  tenants  of  the  property. 
These  two  facts  of  themselves  clearly  showed  that  the  property  had  been  held  by  the 
kirk-session  and  heritors  jointly.  The  Kinglassie  case  therefore  does  not  rule  this 
case. 

But  although  the  circumstances  are  different,  the  question  remains,  is  there  not 
enough  here  also  to  show  that  the  larger  of  these  two  funds  has  been  held  and  ad- 
ministered by  the  minister  and  kirk-session  for  behoof  of  themselves  and  the  heritors 
jointly  I  I  find  it  impossible  to  answer  that  question  otherwise  than  in  the  affirmative. 
The  fund  originated  from  a  sale  of  house  property  in  1800.  The  Earl  of  Moray,  at 
that  date,  granted  a  bond  for  the  price,  and  with  him  the  money  still  remains.  If  the 
fund  had  been  administered  from  that  time  downwards  by  the  minister  and  kirk- 
session  exclusively  for  behoof  of  the  occasional  poor,  or  even  if  it  had  been  so  ad- 
ministered for  behoof  of  the  general  poor,  permanent  and  occasional,  without  the 
interference  of  the  heritors,  I  should  have  held  that  it  did  not  fall  to  be  made  over  to 
the  parochial  board.     But  while  it  is  clear  enough  that  the  benefit  of  the  fund  was  not 

♦Linlithgow  case,  Kov.  15,  1855,  18  D.  p.  37;  Bathgate  case,  July  14,  1854 
16  D.  p.  1075. 
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confined  to  the  legal  poor,  but  was  extended  to  the  occasional  poor  also,  it  is  equally 
clear  that  the  fund  was  so  administered  bj  the  kirk-session  as  acting,  not  for  them- 
selves alone,  but  for  themselves  and  the  heritors  jointly. 

It  is  evident  from  the  minutes  of  the  kirk-session  and  of  the  heritors  that  from 
1777  downwards  the  administration  of  the  whole  funds  in  the  hands  of  the  minister 
and  kirk-session,  including  this  £300,  took  place  under  the  direction  and  control  of  the 
heritors,  acting  along  with  the  minister  and  kirk-session,  and  that,  though  the  funds 
were  freely  applied  to  the  use  of  the  occasional  poor,  this  was  done  by  consent  of  the 
heritors,  who  at  the  same  time  supplemented  the  funds  when  they  fell  short  of  the 
wants  both  of  the  occasional  and  legal  poor. 

It  is  impossible  not  to  see  that  the  annual  revenue  went  but  a  short  way  [1831  ^ 
wards  providing  for  the  occasional  and  legal  poor,  and  that  if  the  heritors  had  not  largely 
supplemented  the  funds  in  the  hands  of  the  minister  and  kirk-session,  this  particular 
fund  of  JB300 — principal  as  well  as  interest — would  long  ago  have  been  exhausted. 

The  excerpts  from  the  minutes  of  the  kirk-session  and  heritors  before  us  contain 
ample  evidence  of  the  way  in  which  the  funds  were  administered  by  the  kirk-session. 
The  minute  of  March  27,  1777,  bears  that  "  the  session  report  to  the  meeting  of  heritors 
called  to  meet  this  day,  at  the  desire  of  the  Sheriif-depute  of  Fife,  the  following  state 
of  the  poor  funds  " ; — then  there  follows  a  statement  of  the  money  from  various  sources 
in  the  hands  of  the  session.  'The  minute  then  goes  on  to  state  "  that  the  last  roll  of 
pensioners  made  up  by  the  session  were  ten  in  number,"  and  "  that  there  are  several 
other  poor  householders  in  the  parish  that  would  need  support,  but  which  the  session 
are  not  able  to  take  upon  their  funds."  On  28th  December  1782  the  minute  of  meeting 
of  the  kirk-session  bears,  that  "  the  minister  reported  that,  at  the  desire  of  the  Earl  of 
Moray,  a  meeting  of  heritors  in  this  parish  is  to  be  called  to-morrow,  to  meet  on  Tuesday 
first,  at  the  manse,  to  consider  the  state  of  this  parish  and  of  the  poor.  The  session 
appoint  the  following  list  of  pensioners,  and  such  as  receive  charity  occasionally,  to  be 
extracted  from  the  records,  and  to  be  laid  before  said  meeting."  There  is  then  given  a 
list  of  weekly  pensioners,  and  a  list  of  such  as  received  charity  occasionally.  Again,  in 
September  of  the  following  year  this  passage  occurs  in  the  minutes : — "  The  weekly 
pensioners  having  been  supplied  with  m^al  provided  by  the  heritors  since  the  11th 
January  last  till  the  20th  instant,  the  session  this  day  made  up  the  following  list." 

The  same  state  of  administration  is  shown  by  the  minutes  of  the  heritors.  At  a 
meeting  on  20th  December  1799  the  minutes  bear :'• — "The  meeting,  on  account  of  the 
present  very  high  price  of  meal,  agree  to  assess  themselves  in  the  sum  of  £20  sterling 
at  present,  to  be  applied  in  purchasing  meal  for  those  persons  in  this  parish  whose 
names  are  contained  in  lists  in  Mr.  Coventry's  possession,  and  for  su6h  other  persons  as 
Mr.  Wemyss,  Mr.  Stewart,  and  Mr.  Bryce  may  direct."  The  Mr.  Bryce  thus  mentioned 
was  the  minister  of  the  parish.  At  a  later  date,  2d  April  1800,  the  minute  bears,  that 
"  Mr.  Coventry  having  stated  that  the  former  assessment  for  the  poor  here,  amounting 
to  £20,  had  been  already  more  than  expended,  the  meeting  are  of  opinion  that  another 
assessment  of  £20  should  at  present  be  levied  and  applied  to  the  same  purpose." 

I  need  not  detain  your  Lordships  by  reading  the  passages — all  of  which  I  have 
marked  in  the  papers  before  me — in  the  subsequent  minutes  of  meetings  both  of  the 
heritors  and  of  the  kirk-session,  showing  that  the  same  sort  of  management  and  ad- 
ministration was  continued  down  to  the  passing  of  the  Poor-Law  Act,  the  only 
diflference  being  that,  year  by  year,  the  sums  required  to  meet  the  wants  of  the  occasional 
and  legal  poor  largely  increase,  and  that  it  becomes  more  and  more  apparent  that  unless 
the  funds  in  the  hands  of  the  minister  and  kirk-session  had  been  supplemented  by  the 
heritors,  this  fund  of  £300,  principal  as  well  as  interest,  would  have  long  ago  ceased  to 
exist.  I  think,  therefore,  that  it  is  conclusively  established  that  this  fund  was 
administered  by  the  minister  and  kirk-session  for  the  joint  behoof  of  themselves  and 
the  heritors,  and,  that  being  so,  I  can  find  no  legal  ground  for  holding  that,  because  the 
benefit  of  the  fund  has  been  extended  to  the  occasional  as  well  as  the  legal  poor^  this 
prevents  it  from  falling  within  the  statute.  This  case  differs,  as  I  have  said,  from  the 
Kinglassie  case,  and  expediency  would  lead  me  to  desire  to  decide  it  otherwise ;  but  the 
statute  is  so  expressed  that  I  am  obliged  to  conclude  that  this  fund  falls  to  be  transferred 
to  the  parochial  board  as  a  fund  which  previously  belonged  to  the  minister  and 
kirk-session  and  heritors  jointly. 

As  to  the  £45,  it  was  no  doubt  a  bequest,  which  is  always  to  be  construed  favour- 
ably for  the  occasional  poor  who  have  no  legal  claim  to  relief.     But  when  I  find  that, 
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from  Uie  date  of  the  bequest  downwards,  this  fund  was  administered  and  dealt  with 
precisely  in  the  same  way  with  the  £300,  and  would  have  been,  like  that  sum,  long  ago 
exhausted,  had  it  not  been  for  the  large  contributions  and  assessments  of  the  heritors,  I 
cannot  come  to  the  conclusion  that  the  one  fund  is  in  a  different  legal  ix)8ition  from 
the  other. 

[184]  Lord  Ardmillan. — I  cannot  say  that  this  case  is  ruled  by  the  authority  of  the 
decision  in  the  case  of  Kinglassie.  There  are  some  points  of  distinction,  and  I  am 
disposed  to  consider  this  case  as  differing  in  some  respects  from  that  of  Kinglassie,  the 
differences  being  favourable  to  the  pleas  here  maintained  for  the  kirk-session  of  Aberdour. 
But,  admitting  the  present  case  to  be  more  favourable  to  the  kirk-session  than  was  the 
case  of  Kinglassie,  I  am  humbly  of  opinion  that  the  judgment  of  the  Lord  Ordinary  is 
light. 

That  the  kirk-session  are  trustees  of  the  fund  in  question  for  the  "  poor  of  the  parish  " 
is  admitted.  The  question  is,  for  whom  are  they  trustees  ?  The  words  "  poor  of  the 
parish"  in  the  documents  creating  this  trust  do  not  necessarily  mean  the  same  as  in  the 
Poor-La w  Act  of  1845.  The  true  meaning  of  the  words  in  the  particular  writing  must 
be  ascertained  by  inquiry  into  the  origin  of  the  fund,  its  investment,  its  administration, 
and  its  distribution.  That  such  inquiry  is  legitimate,  appropriate,  and  necessary,  is 
recognised  in  the  cases  of  Bathgate,  Linlithgow,  and  Kinglassie.  That  is  now  matter 
of  settled  law.  The  results  of  the  inquiry  may  be  various,  and  from  these  results 
special  cases  depending  on  special  circumstances  may  arise ;  and  the  decision  in  such 
special  cases  is  not  authority  in  a  different  case. 

I  cannot  say  that  there  is,  in  construing  these  old  writings,  long  before  1845,  any 
considerable  presumption  at  starting  in  regard  to  the  meaning  of  the  words.  I  have 
gone  carefully  into  the  inquiry  with  my  mind  free  from  any  such  presumption,  seeking 
in  the  records,  minutes,  accounts,  and  whole  circumstances,  materials  for  construing  the 
words  "  poor  of  the  parish  "  in  the  title  to  the  land,  and  in  the  bond  by  Lord  Moray. 
Each  party  here  claims  the  whole  fund.  Nothing  less  was  demanded.  No  suggestion 
has  been  offered  at  the  bar  of  the  divisibility  of  the  fund,  so  that  part  may  go  to  the 
parochial  board  and  part  to  the  kirk-session;  and,  however  desirable  and  perhaps 
salutary  such  division  may  be,  I  do  not  think  it  is  possible  for  the  Court  now  to  adopt 
it,  though  I  have  more  than  once  during  these  discussions  felt  disposed  to  take  that 
view.  But  I  cannot  see  my  way  to  it.  I  do  not  find  sufficient  materials  for  arriving  at 
that  conclusion. 

Forced  to  select  between  the  two  claims,  I  have  come  to  be  of  the  opinion  expressed 
by  Lord  Deas  in  regard  to  both  the  sums  in  question,  and  I  shall  not  repeat  what  he 
has  explained. 

Lord  Kinloch. — There  are  two  funds  here  in  question.  The  controversy  as  to 
each  is  whether  anterior  to  the  Poo^Law  Amendment  Act  it  belonged  to  the  heritors 
and  kirk-session  for  behoof  of  the  legal  poor,  or  was  vested  separately  in  the  kirk-session 
for  a  discretionary  distribution  by  that  body  among  the  indigent  persons  in  the  parish — 
whether  possessing  a  legal  claim  to  relief  or  not. 

With  regard  to  the  first  of  these  funds,  being  the  sum  of  £323,  12s.,  lying  on  I^rd 
Moray's  personal  bond  to  the  minister  and  kirk-session,  **for  the  use  of  the  poor  of  the 
said  parish,"  I  have  come  to  the  conclusion  that  it  must  be  held  to  have  belonged  to  the 
heritors  and  kirk-session  for  behoof  of  the  legal  poor.  The  case,  on  the  evidence,  is  a 
weaker  case  on  which  to  rest  this  conclusion  than  the  case  of  Kinglassie,  recently 
decided  in  this  Court ;  but,  applying  the  principles  of  that  case,  I  think  the  same  result 
must  be  held  to  follow. 

There  is  a  want  of  conclusive  evidence  as  to  the  origin  of  the  fund.  It  appears  that 
in  1735  the  kirk-session  bought  certain  houses  and  ground,  the  title  to  which  was  taken 
to  the  minister  and  kirk-session  "  for  the  use  of  the  poor  and  indigent  of  the  said  parish 
of  Aberdour,"  and  which  afterwards  were  sold  to  Lord  Moray,  and  his  bond  taken  for 
the  price.  But  it  is  not  sliewn  from  what  precise  source  the  money  was  derived  by 
means  of  which  the  purchase  by  the  kirk-se.^sion  was  made.  Presumptively  it  was  taken 
from  what  is  called  the  poor's  box ;  but  whence  the  money  was  derived  before  its  being 
put  into  the  box  is  not  made  manifest.  Probal)ly  it  was  drawn  from  various  sources,  in 
some  of  which  the  kirk-session  was  exclusively  interested ;  in  others  the  heritors  and 
kirk-session  jointly.  But  there  is  no  evidence  to  show  how  much  was  of  one,  how  much 
of  the  other,  category ;  or  whether  it  did  not  belong  exclusively  to  one  or  other  of 
the  two. 
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[186]  ^^  ^  plain  that  at  this  time,  and  for  long  afterwards,  the  practical  administra- 
tion of  the  funds  for  the  poor  in  this  parish  was,  with  the  acquiescence  of  the  heritors, 
altogether  in  the  hands  of  the  kirk-session,  hoth  as  regarded  the  legal  and  the  casual 
poor.  The  fact,  therefore,  of  the  title  to  these  houses  and  ground  heing  taken  in  name 
of  the  kirk-session  goes  hut  a  very  little  way  towards  proving  that  this  was  a  sessional 
and  not  a  parochial  fund.  Everything  in  regard  to  the  poor  was,  in  this  parish,  as  at 
that  time  largely  throughout  Scotland,  done  in  name  of  the  kirk-session  ;  and  the  fact 
of  the  title  to  the  houses  and  ground  being  taken  in  name  of  the  kirk-session  affords  no 
ground  for  holding, — indeed  scarcely  any  ground  for  presuming, — that  a  sessional,  and 
not  a  parochial  fund  was  intended  to  be  constituted. 

But  I  think  a  great  deal  more  stress  is  to  be  laid  on  the  circumstance  that  the 
title,  whilst  taken  to  the  minister  and  kirk-session,  is  taken  to  them  in  express  terms 
for  the  use  of  the  poor  of  the  parish,  without  limitation  or  explanation.  I  cannot 
adopt  the  view  that  a  title  so  taken  is  to  be  considered  as  not  meaning  one  thing  more 
than  another  till  explained  by  the  subsequent  transactions.  I  do  not  consider  its 
expressions  as  of  so  fixed  and  conclusive  a  meaning  as  to  denote  in  all  cases  nothing 
but  the  legal  poor,  and  to  be  unsusceptible  of  construction  by  usage.  The  contrary  of 
this  was  very  clearly  settled  in  the  case  of  Kinglassie.  But  prima  facie  I  think  that 
such  a  title  infers  a  trust  for  the  legal  poor  of  the  parish,  and  throws  on  the  kirk- 
session  the  onus  of  establishing  that  it  was  intended  to  constitute  a  purely  sessional 
fund,  to  be  distributed  at  the  discretion  of  the  session.  In  its  corporate  character  the 
kirk-session  was,  at  the  date  of  these  transactions,  vested  with  the  office  of  trustee  and 
administrator  for  the  legal  poor.  The  one-half  of  the  church  collections  was  given  to 
it  as  a  fund  for  discretionary  distribution.  But  this  was  an  exceptional  fund,  as  were 
also  any  others  involving  such  discretionary  distribution,  such  as  a  sum  left  for  this 
express  purpose  by  way  of  legacy  or  the  like.  In  order  to  bring  any  particular  fund 
under  the  exceptional  category,  I  think  the  kirk-session  are  bound  to  prove,  as  I  think 
they  may  do  from  facts  and  circumstances,  that  the  fund  came  to  them,  and  was  held 
by  them,  for  their  own  discretionary  distribution.  Unless  they  do  so,  I  think  they 
do  not  overcome  the  presumption  arising  from  the  words  which  give  the  fund  to 
them  for  the  use  of  the  poor  of  the  parish, — ^meaning,  as  I  think  the  phrase  pre- 
sumptively means,  the  legal  poor.  I  expressed  this  opinion  in  the  case  of  Einglassie, 
and  I  still  retain  it. 

The  question,  therefore,  by  the  answer  to  which  the  controversy  in  the  present 
case  is  to  be  decided,  is,  I  think,  whether  the  kirk-session,  on  whom,  in  my  view,  the 
onus  lies,  have  proved  by  facts  and  circumstances,  extrinsic  to  the  title,  that  the  fund 
was  vested  in  them  as  a  proper  sessional  fund  for  their  own  discretionary  distribution. 
When  the  question  ^s  brought  to  this  issue,  I  think  that  no  doubt  can  be  entertained 
as  to  the  judgment  to  be  given.     In  the  transactions  which  took  place  posterior  to  the 
acquisition  of  these  houses  and  ground  there  is  not  the  slightest  trace  of  the  fund  being 
administered  by  the   kirk-session  as  a  separate  sessional  fund  distiibutable  at  their 
discretion.     It  was  managed  and  administered  indiscriminately  with  the  other  poor's 
funds  of  the  parish.     It  was  given  up  indiscriminately  with  the  rest  in  the  reports  and 
accounts  presented  from  time  to  time  to  the  heritors ;  and  the  heritors  made  from  time 
to  time  a  contribution  by  voluntary  assessment,  the  amount  of  which  was  fixed  on  the 
footing  of  there  being  no  difference  between  this  and  the  other  poor's  funds.     It  is 
true  that  all  the  funds  administered,  from  whatever  source  arising,  seem  to  have  been 
indiscriminately  used  for  the  relief  of  both  legal  and  casual  poor.     But  the  fact  that 
it  is  on  this  account  impossible  to  say  how  much  was  bestowed  in  one  way,  and  how 
much  in  another,  must,  I  think,  be  held  to  tell  against  the  kirk-session  in  the  present 
question,  because  it  prevents  them  from  establishing  that  clear  demarcation  which  I 
consider  necessary  to  the  establishment  of  their  case.     If  this  confusion  prevents  the 
kirk-session  from  shewing  that  this  fund  was   all  along  kept  apart  for  discretionary 
distribution  as  a  sessional,  not  a  parochial  fund,  the  result   is   simply  that  they  are 
unable  to  satisfy  the  onus  which,  I  think,  lies  on  them.     The  kick-session  is  in  the 
present  case  in  no  different  position  from  that  in  which  the  kirk-session  of  every  parish 
stands,  in  [186]  ^J  apprehension,  in  every  such  case.     They  must  shew  by  clear  and 
indisputable  evidence  that  the  fund   in  question  was  administered  by  them  on  the 
express  footing  of  its  being  a  proper   sessional  fund,  separate  and  distinct  from  the 
other  poor's  funds  of  the  parish.     The  kirk-session  of  Aberdour  have  failed  to  do  so ; 
and,  therefore,  I  think  that  this  must  be  held  as  in  the  same  situation  with  the  parochial 
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funds  generally,  which  are  administered  for  hehoof  of  the  poor ;  in  other  words,  must 
he  held  to  he  a  fund  helonging,  at  the  date  of  the  Poor-Law  Amendment  Act,  to  the 
heritors  and  kirk-session  as  jointly  forming  the  administrative  hody  in  the  eye  of  the 
law. 

The  other  fund  now  in  question  consists  of  a  sum  of  £45,  also  lying  on  personal 
bond  hy  Lord  Moray,  to  whom  it  was  lent.  This  fund  is  so  far  differently  situated 
from  the  other  that  its  origin  is  clearly  traced.  It  is  the  product,  less  legacy-duty,  of 
a  legacy  of  X50,  left  by  Mr.  Douglas  Morrison,  merchant  in  Kirkcaldy,  by  his  trust- 
settlement  mortis  catcsa.  In  this  settlement,  as  originally  framed,  it  appears  in  these 
simple  words : — "To  the  kirk-session  of  Aberdour,  £50."  If  matters  had  rested  here, 
there  could  be  no  doubt  that  this  constituted  a  proper  sessional  fund,  to  be  disposed  of 
at  the  discretion  of  the  kirk-session.  But  a  codicil  was  added  to  the  settlement, 
directing  the  trustee  "to  take  the  minister  and  kirk-session  of  Aberdour  bound,  on 
paying  them  the  within  mentioned  sum  of  £60  sterling,  to  put  out  the  same  at  interest, 
and  to  apply  the  interest  thereof  towards  the  relief  of  the  poor  of  the  parish,  but  to 
allow  the  principal  sum  to  remain  entire  for  ever."  This  places  matters  in  the  same 
position  as  if  the  sum  had  been  originally  given  "  to  the  kirk-session  of  Aberdour,  the 
interest  to  be  applied  year  by  year  towards  the  relief  of  the  poor  of  the  parish."  The 
terms  of  the  original  title  thus  infer  the  same  presuniption  as  in  the  other  case.  It 
seems  plain  on  the  documents  that,  whatever  might  be  done  at  first,  this  sum,  like  the 
other,  ultimately  fell  into  the  general  mass  of  the  poor's  funds;  and,  on  the  whole 
matter,  I  cannot  find  sufficient  grounds  for  drawing  a  distinction  between  the  two 
funds. 

LoBn  President. — In  so  far  as  regards  the  sum  of  £45  referred  to  in  the  conclusions 
of  the  summons  I  agree  with  all  your  Lordships,  although,  if  the  decision  had  depended 
on  the  terms  of  the  bequest  as  it  originally  stood  in  Mr.  Morrison's  settlement,  I  think 
our  judgment  must  have  been  the  other  way,  because  it  would  then  have  been  a  legacy 
to  the  kirk-session,  without  any  specification  of  the  purposes  for  which  it  was  given, 
leaving  the  kirk-session  to  apply  the  funds  in  such  manner  as  they  might  consider  to 
be  most  expedient.  But  then  the  testator  added  a  codicil,  directing  the  money  to  be 
invested,  and  the  interest  to  be  applied  "towards  the  relief  of  the  poor  of  the  parish." 
Now,  I  quite  sympathise  with  the  observation  of  Lord  Curriehill  in  the  Kinglassie  case, 
that  if  we  were  at  liberty  to  speculate  as  to  the  probable  intention  of  a  person  making 
a  charitable  bequest  of  this  kind,  the  natural  presumption  would  be  that  he  wished  the 
funds  to  be  devoted  to  the  aid  of  the  occasional  poor,  because  a  legacy  to  the  poor 
legally  entitled  to  relief  is  just  a  gift  to  the  ratepayers  of  the  parish,  a  body  which  does 
not  stand  in  need  of  charity,  and  which  it  could  hardly  be  supposed  that  the  testator 
intended  to  benefit.  But  I  think  that  it  Ib  now  too  late  to  go  back  upon  this  matter, 
and  that  the  words  in  question  must  be  interpreted  as  denoting  the  poor  legally  entitled 
to  claim  parochial  relief. 

As  regards  the  other  sum  (£323)  embraced  by  the  conclusions  of  the  summons,  the 
ease  appears  to  me  to  stand  in  a  somewhat  peculiar  position,  and  I  confess  that  I  have 
much  hesitation.  I  think  that  the  present  case  differs  from  that  of  Kinglassie  in 
several  important  particulars,  and  more  nearly  resembles  those  of  Bathgate  and 
Linlithgow,  and  I  have  a  strong  impression,  after  a  careful  re-perusal  of  Lord  Curriehill's 
opinion  in  the  case  of  Kinglassie,  in  which  I  concurred,  that  his  Lordship  would  have 
entertained  much  the  same  difi&culty  which  I  now  experience. 

It  appears  that  in  the  year  1735  a  sum  of  1550  merks,  about  £86  sterling,  was 
invested  by  the  kirk-session  of  Aberdour  in  the  purchase  of  heritable  property,  and  the 
dis{>osition  was  taken  directly  "  to  and  in  favour  of  Mr.  John  [187]  Liston,  the  mimster 
of  the  said  parish,  and  the  remanent  elders  and  members  of  the  kirk-session  of  Aberdour, 
for  the  use  of  the  indigent  poor  of  the  said  parish."  Now,  I  think  it  is  quite  clear 
from  the  evidence  that  this  transaction  was  entered  into,  and  carried  through  by  the 
kirk-session  alone,  without  the  interposition  of  the  heritors,  and  it  appears  to  me  that 
there  is  not  only  a  strong  presumption,  but  something  very  like  absolute  certainty,  that 
the  kirk-session  derived  the  purchase  money  from  sources  which  entitled  them  to  apply 
it  to  the  relief  of  the  occasional  poor.  I  quite  agree  that  the  heritors  are  proved  to 
have  assessed  themselves  at  different  times  for  behoof  of  the  poor,  and  that  there  were 
mixed  funds  in  the  hands  of  the  kirk-session,  which  they  administered  down  to  1845, 
partly  for  the  benefit  of  the  casual  poor,  and  partly  also  for  the  benefit  of  those  who 
had  a  legal  claim  for  relief.    It  appears  that  in  this  parish,  just  as  we  know  to  be  the 
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case  in  many  others,  the  whole  of  the  funds  raised  for  the  poor  were  administered  by 
the  kirk-session  alone,  and  the  heritors  were  for  a  long  period  quite  satisfied  to  allow 
that  mode  of  administration  to  remain  undisturlied,  leaving  the  kirk-session  an  unqualified 
discretion  in  the  distribution  of  the  fimds.  But  we  also  know,  for  there  is  distinct 
evidence  to  that  effect,  that  the  kirk-session  dealt  with  the  purchase  money  of  the 
heritable  property  which  they  acquired  in  1735,  as  a  fund  belonging  entirely  to 
themselves.  They  were  the  parties  to  the  bargain  with  Andrew  Moyes,  the  seller; 
AVilliam  Anderson,  clerk  of  Burntisland,  acted  as  their  agent  in  the  matter,  and  it  was 
l)y  their  authority  that  the  subjects  were  afterwards  let  by  public  roup.  AH  this  was 
done  not  only  without  interference  on  the  part  of  the  heritors,  but  without  their  ever 
being  consulted  on  the  matter.  Now,  this  state  of  things  continued  from  1735  down- 
wards, the  kirk-session  letting  the  property  and  drawing  the  rents,  and  when  in  1799 
they  resolved  to  sell  it  to  the  Earl  of  Moray  for  the  sum  of  £323,  123.,  they  did  not 
ask  the  consent  of  the  heritors,  but  they  took  Lord  Moray's  bond  for  the  price  payable 
to  themselves,  and  that  investment  still  subsists.  I  am  unable  to  resist  the  conviction 
that  when  the  kirk-session  acquired  the  property  in  1735,  the  money  which  they 
invested  in  this  way  was  not  held  by  them  solely  for  the  benefit  of  the  legal  poor.  I 
see  no  reason  to  doubt  that  prior  to  1735  one-half  of  the  collection  made  at  the  church 
door,  as  well  as  very  considerable  funds  arising  from  mortcloth  dues  and  the  like, 
were  held  by  them  for  behoof  of  the  casually  destitute,  and  were  invested  in  the 
purchase  of  the  property  from  Moyes,  and  the  question  comes  to  be,  what  is  the  effect 
of  that  ? 

If  I  could  see  my  way  to  do  so,  I  should  be  disposed  to  apportion  the  sum  in 
question  between  the  parties,  allocating  to  the  pursuer  that  portion  originally  destined 
to  the  support  of  the  legal  poor,  and  to  the  kirk-session  whatever  amount  may  be  in 
their  hands  for  the  destitute  who  have  no  legal  claims  of  relief.  It  would  not  now 
be  easy  perhaps  to  effect  this,  and  it  would  be  rather  a  rough  way  to  divide  the  money 
into  equal  moieties ;  but  if  I  were  compelled  to  decide  this  matter,  I  think  a  solution  of 
the  difficulty  might  be  found  in  the  fact  that  the  parochial  board  is  here  in  petitorio, 
and  the  onus  jirobandi  lies  on  the  pursuer.  But  your  Lordships  have  arrived  at  a 
different  result,  and  I  have  merely  expressed  these  doubts  for  the  purpose  of  saving  my 
opinion,  for  I  can  see  no  sufficient  grounds  for  holding  that  a  mixed  fund  held  and  ad- 
ministered for  behoof  of  the  poor  generally,  both  occasional  and  legal,  ought  necessarily 
to  be  transferred  to  the  parochial  board. 

The  Court  accordingly  adhered,  but  found  no  expenses  due  to  either  party  up  to 
this  date. 

WoTHERSPooN  &  Mack,  S.S.C. — Adamson  &  GuLLAND,  W.S. — Ageuts, 

[CommejUed  upon,  Jex-Blake  v.  Senatus  of  Edinburgh  University,  1873,  11  M.  784. 
Followed,  Kirk  Session  of  Pencaitland  v.  Inspector  of  Poor  of  Pencaitland,  21  R  214.] 
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Lord  Neaves,  C. 

Forrest  and  Barr,  Pursuers. — SoL-Gen,  Clark — Beas. 
Henderson,  Coulboun,  and  Company,  Defenders. — D,-F.  Gordon — Oifford. 

Contract — Eeparation — Liquidated  Damageti — Penalty — Nohile  officium. — Though  a 
contract  stipulate  for  a  sum  of  liquidated  damages,  the  Court  may,  [188]  in  the 
exercise,  of  its  equitable  jurisdiction,  modify  the  amount  if  it  is  exorbitant.  In  the 
general  case  where  the  facts  are  simple  and  admitted,  it  lies  with  the  Court  to  modify 
the  damages ;  but  if  the  facts  require  to  be  ascertained  by  evidence  with  reference  to 
the  constitution  of  the  contract  and  the  position  of  the  parties,  the  Court  may  call  in 
the  aid  of  a  jury. 

Merest — Verdict — Jury  Trial. — A  contract  stipulated  for  payment  for  a  piece  of 
machinery  by  a  four  months  bill,  to  be  granted  when  the  machinery  was  proved  and 
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accepted.  In  an  action  for  the  price  of  the  machinery  the  jury  gave  a  verdict  for 
the  pursuers,  with  interest  from  four  months  after  the  time  when  the  machinery 
hegan  to  be  used  by  the  purchasers,  though  it  was  not  formally  accepted  by  them  for 
nearly  four  years  thereafter.     The  Court  refused  to  disturb  the  verdict. 

In  July  1863  Forrest  and  Barr,  engineers  in  Glasgow,  contracted  to  furnish  to 
Henderson,  Coulborn,  and  Company,  shipbuilders  in  Renfrew,  a  "  derrick  "  crane,  at 
the  price  of  £2000.  The  crane  was  to  be  ready  for  erection  in  about  three  months,  one 
month  being  allowed  for  erection  thereafter ;  part  of  the  price  was  to  be  paid  when  two- 
thirds  of  the  materials  were  .on  the  ground,  and  the  balance  by  a  bill  at  four  months, 
when  the  crane  was  proved  and  accepted. 

After  considerable  delay  and  negotiations  the  following  letters  passed  between  the 
parties: — "Messrs.  Henderson, Coulborn,  and  Company. — Glasgow,  13th  January  1864. 
— Gentlemen, — We  hereby  agree  to  have  your  crane  ready  for  work  by  hand  by  the 
16th  of  March  (you  giving  us  all  necessary  facility  for  erection  at  your  place,  as  well  as 
transit  of  same  down  the  river)  under  a  penalty  of  twenty  pounds  sterling  per  day." 
(Signed)  "  Forrest  &  Barr."  "  Messrs.  Forrest  and  Barr. — Slip  Dock,  Renfrew,  13th 
January  1864. — Gentlemen, — Having  this  day  received  from  you  a  letter  of  guarantee 
that  the  new  crane  you  are  constructing  for  us  will  be  ready  by  the  16th  March,  under 
a  penalty  of  twenty  pounds  per  day,  to  be  deducted  by  us  from  the  price,  if  delay 
occurs ;  we  at  the  same  time  promise  to  give  every  facility  for  the  erection  and  transit 
of  same  from  Glasgow  harbour.  Owing  to  the  great'  delay  already  incurred,  these 
agreements  have  been  entered  into  with  the  view  of  granting  a  tangible  security  to  us  of 
the  fulfilment  of  the  contract  entered  into  for  the  construction  of  the  crane,  dated  the 
month  of  July  1863,  and  are  granted  in  the  shape  of  liquidated,  and  as  certain  damages 
exigible  in  the  case  of  default.  We  therefore,  on  these  conditions,  have  granted  this 
extended  time  for  completion. — We  are,"  &c.  (Signed)  "  Henderson,  Coulborn,  & 
Company."  The  crane  was  erected  about  the  30th  of  May  1864,  the  defenders  having 
meanwhile,  in  January  1864,  paid  £600  to  account  of  the  price. 

Thereafter  various  communications  passed  between  the  parties  as  to  the  working  of 
the  crane,  and,  in  November  1868,  the  pursuers  brought  this  action  for  the  balance  of 
the  contract  price,  with  interest  from  30th  September  1864,  which  they  alleged  was  the 
date  when  the  stipulated  bill  would  have  fallen  due,  and  for  certain  other  sums  claimed 
by  them  for  extra  furnishings  and  wages. 

The  defenders  alleged  that  the  pursuers  had  been  very  dilatory  in  executing 
the  contract,  in  consequence  of  which  certain  negotiations  were  entered  into  in  the 
beginning  of  1864,  resulting  in  an  an'angement  embodied  in  the  letters  of  13th  January 
1864  above  quoted. 

The  defenders  farther  alleged  that  the  pursuers  had  acquiesced  in  the  letter  last 
quoted ;  that  the  work  proceeded  on  the  footing  of  the  agreement  embodied  in  these 
letters;  but  that  the  crane  was  not  ready  for  use,  even  by  hand,  until  30th  May  1864, 
and  was  not  finished  in  terms  of  the  contract  till  2d  September  1868.  They  accordingly 
claimed  from  the  [189]  pursuers  the  sum  of  £1500  of  liquidated  damages  for  the  seventy- 
five  days  from  16th  March  to  30th  May  1864,  alleging  that  they  had  sustained  great 
loss  by  the  pursuers'  failure  timeously  to  implement  their  contract.  They  expressed 
willingness  to  abate  this  claim,  and,  on  payment  of  a  proper  sum  of  damages,  to  settle 
with  the  pursuers  for  the  balance  of  the  contract  price  of  the  crane.  They  denied 
liability  for  the  other  sums  sued  for. 

Issues  were  proposed  by  the  pursuers  in  the  usual  terms,  and  the  following  counter 
ksue  was  proposed  by  the  defenders : — "Whether  letters  dated  13th  January  1864,  in 
the  terms  set  forth  in  the  annexed  schedule,  passed  at  or  about  that  date  between  the 
pursuers  and  defenders  f  And  whether,  in  breach  of  the  contract  contained  therein, 
the  pursuers  failed  to  complete  the  construction  of  the  said  derrick  crane  by  16th  March 
1864?  And  whether,  in  consequence  of  said  failure,  the  pursuers  are  resting  owing  to 
the  defenders  the  sum  of  £1500  sterling  as  liquidated  damages  agreed  on  by  said  letters, 
or  any  part  thereof  ? '.' 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Approves  of  the  proposed 
issues  for  the  pursuers,  as  now  amended,  No,  24  of  process :  Finds  that  the  sum  of  £20 
sterling  per  day  in  the  missive  letters  set  forth  in  the  third  article  of  the  statement  of 
facts  for  the  defenders  is  not  liquidated  damages,  but  is  stipulated  by  said  missives  as  a 
penalty  for  delay  in  the  performance  of  the  contract,  if  such  delay  should  occur :  Dis- 
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allows  the  amended  counter  issue  proposed  for  the  defenders :  Appoints  the  cause  to  be 
tried  by  a  jury,  on  the  said  issues  for  the  pursuers,  and  the  following  counter  issue  for 
the  defenders — viz.  whether  letters  dated  13th  January  1864,  in  the  terms  set  forth  in 
the  annexed  schedule,  passed  at  or  about  that  date,  between  the  pursuers  and 
defenders ;  and  whether,  in  breach  of  the  contract  therein  contained,  the  pursuers 
failed  to  complete  the  construction  of  the  said  derrick  crane  by  16th  March  1864,  to  the 
loss,  injury,  and  damage  of  the  defenders :  And  appoints  the  defenders,  within  four 
days,  to  lodge  in  process  an  issue  in  these  terms,  with  a  schedule  of  the  damages  claimed 
by  them,  and  of  said  letters ;  and  reserves  all  questions  of  expenses."  * 

*  "Note. — The  Lord  Ordinary  thinks  that  it  is  a  question  not  free  from  difficulty, 
whether  the  sum  of  £20  a-day  for  delay  in  completing  the  contract,  which  was  stipu- 
lated by  the  missives  of  13th  January  1864,  is  to  be  considered  as  liquidated  damages, 
or  as  a  stipulated  penalty.  It  does  not  appear  to  him  that  any  of  the  decisions  in  this 
Court,  or  of  the  English  authorities  which  were  referred  to  at  the  debate,  or  of  which 
he  is  aware,  apply  directly  to  the  present  case.  In  the  pursuers'  letter  they  agree  to 
have  the  crane  ready  for  work  by  the  16th  of  March,  *  under  a  penalty  of  £20  sterling 
per  day.'  If  the  matter  had  rested  here,  the  Lord  Ordinary  would  not  have  thought 
that  there  was  any  ground  for  controlling  the  ordinary  meaning  of  the  expression,  and 
holding  that  it  was  not  a  penalty,  but  liquidated  damages,  to  which  the  obligation 
referred.  But  in  the  defenders'  letter  of  the  same  date,  they  first  refer  to  it  as  'a 
penalty  of  X20  per  day  to  be  deducted  by  us  from  the  price  if  delay  occurs ' ;  and  they 
add,  *  owing  to  the  great  delay  already  incurred,  these  agreements  have  been  entered 
into  with  the  view  of  granting  a  tangible  security  to  us  of  the  fulfilment  of  the  contract 
entered  into  for  the  construction  of  the  crane,  dated  the  month  of  July  1863,  and  are 
granted  in  the  shape  of  liquidated  and  as  certain  damages,  exigible  in  the  case  of  de- 
fault.' The  expression  is  here  entirely  changed,  and  the  Lord  Ordinary  thinks  that  if 
the  defenders  shall  prove  that  their  letter  was  received  by  the  pursuers,  who  went  on 
to  complete  the  contract,  without  objection,  they  must  be  held  to  have  acquiesced  in 
and  adopted  the  defenders'  expression  of  the  agreement  between  them  on  this  matter. 
By  the  concluding  words  of  the  defenders'  letter,  the  agreement  is  expressly  for  liqui- 
dated damages. 

[190]  "  The  Lord  Ordinary  assumes  that  the  defenders  intended  the  sum  which  was 
to  be  paid  in  respect  of  delay  to  be  liquidated  by  the  missives,  and  not  subject  to  modi- 
fication.    But  that  will  not  exclude  the  equitable  intervention  of  the  Court  if  what  the 
parties  were  thus  dealing  with  was  truly  a  penalty,  and  not  damages  in  the  proper  sense 
of  the  word.     Delay  in  executing  the  contract  might  undoubtedly  cause  damage  to  the 
defenders,  the  amount  of  which  it  may  be  difficult  to  ascertain,  and  the  matter  was, 
therefore,  quite  suitable  for  a  stipulation  in  regard  to  liquidated  damages.     But  the 
Lord  Ordinary  thinks  that  the  defenders'  letter  contains  evidence  within  itself  that 
that  was  not  truly  the  purpose  for  which  the  provision  in  question  was  added  to  the 
contract.     They  state  in  their  letter,  that  *  owing  to  the  great  delay  already  incurred, 
these  agreements  have  been  entered  into  with  the  view  of  gr9.nting  a  tangible  security 
to  us  of  the  fulfilment  of  the  contract.'    The  object  was  to  secure  them  against  a  con- 
tinuance of  the  delay  of  which  they  had  already  to  complain,  and  it  was  not  improbable 
that  the  sum  fixed  for  this  purpose  should  be  fixed  with  the  view  of  effectually  accom- 
plishing that  purpose,  rather  than  as  an  estimate  of  the  actual  damage  that  would  be 
caused  by  delay.     The  amount  stipulated,  £20  a-day,  gives  much  countenance  to  this 
view.     In  respect  of  the  delay  of  seventy-five  days  founded  on  by  the  defenders,  the 
damages  at  that  rate  amount  to  £1500,  being  three-fourths  of  the  contract  price  of  the 
crane.     Twenty-five  days  of  additional  delay,  making  a  little  more  than  three  months 
in  all,  would  have  brought  the  damages  up  to  the  full  amount  of  the  contract  price.      A 
stipulation  leading  to  such  a  result  certainly  appears  to  be  excessive,  when  represented 
as  an  estimate  by  the  parties  themselves  of  the  damage  to  be  caused  by  delay  in  execut- 
ing the  contract.     Such  excess  has  always  been  held  a  material  element  in  determining 
whether  a  sum  thus  fixed  is  to  be  considered  as  liquidated  damages  or  as  a  penalty.     In 
the  present  case,  this  consideration  derives  great  additional  force  from  the  statement  by 
the  defenders  themselves,  in  their  letter,  as  to  the  object  for  which  the  stipulation  was 
introduced  into  the  contract.     It  is  the  proper  object  of  a  penalty  adjected  to  a  contract 
to  secure  the  due  fulfilment  of  the  principal  obligation.     On  the  other  hand,  the  Lord 
Ordinary  conceives  that  the  cases  of  liquidated  damages  are  well  defined  by  Mr.  Justice 
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[190]  The  defenders  reclaimed,  and  on  23d  June  1869  the  Court  adjusted  these 
issnes: — "1.  Whether,  in  terms  of  the  letters  of  13th  and  15th  July  1863,  and 
relative  specification,  Nos.  7  and  18  and  23  of  process,  the  pursuers  contracted  to  con- 
gtract  and  did  construct  for  the  defenders  a  machine  known  as  a  derrick  crane ;  and 
whether  the  defenders  are  indebted  and  resting  owing  to  the  pursuers  in  the  sum  of 
£1400,  or  any  part  thereof,  with  interest  thereon  from  30th  September  1864,  as  the 
balance  of  the  price  of  the  crane  constructed  as  aforesaid  1  2.  Whether,  on  the  employ- 
ment of  the  defenders,  the  pursuers  made  the  furnishings,  did  the  work,  and  performed 
the  services  embraced  in  the  schedule  hereto  annexed ;  and  whether,  in  respect  thereof, 
the  defenders  are  resting  owing  to  the  pursuers  in  the  sum  of  J&127,  16s.  8d.,  or  any 
part  thereof  ? "  The  schedule  contained  various  items  of  materials  and  workmen's  time, 
and  included  a  charge  of  interest.  "Or,  1.  Whether,  by  letters  dated  13th  January 
1864,  copies  of  which  are  contained  in  the  [191]  annexed  schedule,  the  pursuers  agreed 
to  have  the  said  derrick  crane  ready  for  work  by  hand  by  the  16th  of  March  1864? 
Whether  the  pursuers  failed  to  have  said  crane  ready  for  work  by  hand  by  the  said 
16th  of  March  1864?  and  Whether,  in  respect  of  said  failure,  the  pursuers  are  resting 
owing  to  the  defenders  the  sum  of  ^1500  sterling,  or  any  part  thereof,  as  the  amount  of 
liquidated  damages,  at  the  rate  of  <£20  sterling  per  day,  as  agreed  on  in  said  letters  ?  2. 
Whether,  by  letters  dated  13th  January  1864,  copies  of  which  are  contained  in  the 
annexed  schedule,  the  pursuers  agreed  to  have  the  said  derrick  crane  ready  for  work  by 
hand  by  the  16th  of  March  1864?  and  Whether  the  pursuers  failed  to  have  said  crane 
ready  for  work  by  hand  by  the  said  16th  of  March  1864,  to  the  loss,  injury,  and  damage 
of  the  defenders?    Damages  laid  at  £1500." 

The  cause  was  tried  on  7th,  8th,  and  9th  October  1869  at  Glasgow,  before  Lord 
Neaves  and  a  jury. 

At  the  trial,  inter  cUia,  evidence  was  led  by  the  pursuers  to  establish  that  £20  a-day 
was  in  the  circumstances  an  exorbitant  and  unconscionable  amount  of  penalty  for  the 
delay  in  furnishing  the  crane ;  while,  on  the  other  hand,  the  defenders  led  evidence  to 
show  that  £20  was  not  exorbitant  at  the  time  when  the  letters  of  13th  January  1864 
passed  between  the  parties,  and  that  that  sum  had  been  fixed  by  the  parties  after 
discussion. 

The  presiding  Judge,  in  the  course  of  his  charge  to  the  jury,  left  it  to  them  "  to  say 
whether  the  £20  a-day,  mentioned  in  the  letters  of  13th  January  1864,  was,  in  the  cir- 
cnmstances,  an  exorbitant  and  unconscionable  amount  as  payable  for  the  delay  referred 
to,  and  asked  the  jury  in  that  event  to  find  what  was  the  utmost  amount  of  actual 
damage  that  may  have  been  incurred." 

To  this  direction  the  defenders  excepted,  and  they  farther  asked  directions — "  That 
if  the  jury  are  satisfied  that  both  the  letters  of  13th  January  1864,  contained  in  the 
schedule  annexed  to  the  issues,  passed  at  that  time  between  the  pursuers  and  defenders, 
then  in  law  the  parties  must  be  held  to  have  liquidated  and  ascertained  the  rate  of 
damage,  and  that  the  defenders  are  entitled  to  a  verdict  under  their  first  counter  issue 
for  damages,  calculated  at  £20  per  day  for  the  period  of  failure ; "  and  "  That  the  legal 
construction  of  the  pursuers'  letter  of  13th  January  1864,  annexed  to  the  issues,  is  that 
the  sum  of  £20  per  day  is  to  be  paid  as  liquidated  and  ascertained  damages  in  case  of 
default,  without  the  necessity  of  proving  actual  damage." 

^The  Judge  refused  to  give  these   directions,  and   the  defenders  took  exception 
accordingly. 

The  jury  returned  this  verdict : — "  Find  for  the  pursuers  on  their  first  issue,  and 
also  find  for  the  said  pursuers  on  their  second  issue,  with  the  exception  of  the  sum  of 
£17,  17s.  to  be  deducted  from  the  sum  of  £97,  178.  claimed  as  mechanic's  time  or 

Storey,  Equity  Jurisprudence,  section  1318,  when  he  says  they  'properly  occur  when  the 
parties  have  agreed  that,  in  case  one  party  shall  do  a  stipulated  act,  or  omit  to  do  it, 
the  other  party  shall  receive  a  certain  sum  as  the  just,  appropriate,  and  conventional 
amount  of  the  damages  sustained  by  such  act  or  omission.'  Having  regard  to  the 
nature  of  the  present  case,  and  the  terms  of  the  letter  founded  on  by  the  defenders,  the 
lA)rd  Ordinary  is  of  opinion  that  the  stipulation  in  question  is  for  a  penalty  and  not  for 
liquidated  damages. 

"The  defenders  have  a  plea  adapted  to  this  view  of  the  case,  on  which  they  are 
entitled  to  an  issue  for  ascertaining  whether  any  and  what  sum  remains  due  under  the 
contract." 
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wages,  with  interest  on  the  sum  of  £80,  being  the  balance  of  said  X97,  17s.  charged 
for  time  or  wages,  as  per  the  schedule  annexed  to  said  second  issue :  Further  find  for 
the  pursuers  on  the  first  issue  for  the  defenders,  and  find  for  the  defenders  on  their 
second  issue,  and  assess  the  damages  on  the  said  defenders'  second  issue  at  the  sum  of 
£100  sterling." 

The  case  now  came  before  the  Court  on  a  bill  of  exceptions  by  the  defenders,  and  a 
motion  by  them  for  a  rule  on  the  ground  that  the  verdict  was  against  evidence.  The 
rule  was  granted.* 

[192]  At  advising, — 

Lord  President. — This  is  an  action  raised  to  recover  a  sum  of  £1400,  as  the  price 
of  a  derrick  crane  furnished  by  the  pursuers  to  the  defenders'  in  terms  of  a  contract 
dated  the  13th  and  15th  July  1863 ;  and  also  to  recover  a  sum  of  £127,  16s.  8d.  as  the 
amount  of  certain  additional  furnishings  made  in  connection  with  the  said  contract. 
The  crane,  in  terms  of  that  contract,  was  to  be  delivered  in  about  three  months  from 
the  date,  but  it  was  not  delivered,  and  the  defence  chiefly  rested  upon  an  additional 
contract  embraced  in  two  letters  of  the  13th  of  January  1864,  by  which  it  was  arranged 
between  the  parties  that  the  completion  of  the  contract  should  be  delayed  for  a  certain 
specified  time,  viz.  to  the  16th  of  March  1864;  but  the  crane  was  then  made  deliver^ 
able,  as  it  is  expressed  in  one  letter,  under  a  penalty  of  £20  sterling  per  day, — that  is 
to  say,  a  penalty  of  £20  for  every  day  after  the  16th  of  March  that  the  crane  was  not 
delivered ;  or,  as  it  is  expressed  in  the  other  letter,  the  £20  per  day  to  be  paid  after  the 
16th  of  March  is  to  be  given  as  liquidated  and  ascertained  damages  exigible  in  case  of 
default.     The  Lord  Ordinary  (Barcaple),  when  this  case  came  before  him,  disposed  of 
the  defences  by  an  interlocutor,  dated  the  Istof  June  1869,  in  this  way — he  determined 
that  the  sum  of  £20  a-day  stipulated  in  the  letters  of  the  13th  of  January  was,  properly 
speaking,  a  penalty,  and  not  liquidated  damages,  and  therefore  he  refused  to  sustain  the 
claim  of  the  defenders  for  payment  of  that  sum  as  a  debt  due  by  the  pursuers  to  the 
defenders,  calculated  upon  the  number  of  days  after  the  16th  of  March  that  the  crane 
remained  undelivered,  and  he  appointed  the  cause  to  be  tried  upon  an  ordinary  issue  of 
contract  for  the  pursuers,  and  upon  an  issue  of  damages  for  the  defenders.     That  inter- 
locutor of  his  Lordship  was  brought  under  the  review  of  this  Division  of  the  CJourt, 
and  we  had  a  very  serious  and  lengthy  consideration  of  the  case  at  that  time,  the  result 
of  which  was  that  we  adjusted  the  issues  for  the  trial  of  the  cause  in  the  form  in  which 
they  now  appear  upon  the  face  of  this  bill  of  exceptions.     The  pursuers'  issues  raise  no 
difllculty  at  all,  and  never  did.     The  first  issue  is  laid  upon  the  contract  for  the  price 
of  the  crane,  and  the  second  issue  upon  the  making  of  the  furnishings  in  connection 
with  the  same  subject.     But  as  regards  the  defenders'  case,  we  found  considerable  difficulty 
in  adopting  the  view  which  had  been  taken  by  the  Lord  Ordinary,  and  that  for  two 
reasons.     There  were  two  letters  of  the  13th  of  January  which  were  set  out  in  the 
defences  as  having  passed  between  the  parties ;  but  the  pursuer  only  admitted  one  of 
these  letters,  and  denied  that  the  second  letter  had  ever  passed  at  all ;  and  as  the  ques- 
tion raised  upon  the  construction  and  legal  effect  of  what  was  done  on  the  13th  of 
January  1864  depended  very  much  upon  whether  the  second  letter  had  actually  passed 
between  the  parties,  we  found  that  we  were  not  in  a  condition  to  dispose  of  the  defence 
without  evidence.     But  we  were  also  further  induced  to  take  the  course  which  we  did, 
of  sending  the  whole  cause  to  be  tried  by  a  jury,  by  this  consideration, — that  the  <^es- 
tion  which  had  been  determined  by  the  Lord  Ordinary,  whether  the  sum  of  £20  a^ay 
mentioned  in  these  letters  was  to  be  viewed  as  a  penalty  or  as  liquidated  damages, 
might  depend  very  much  upon   the  circumstances  which  would  be  disclosed  by  the 
evidence.     Of  course  the  Court  had  no  knowledge,  or,  at  least,  were  not  entitled  to 
assume  that  they  had  any  knowledge,  of  even  what  was  meant  by  a  derrick  crane,  much 
less  of  its  working,  or  of  the  way  in  which  it  was  to  be  erected  in  a  shipbuilding  yard, 
and,  indeed,  they  had  not  judicially  any  knowledge  whatever  of  the  exigencies  of  a 
shipbuilding  yard,  or  of  the  business  there  carried  on ;  and  it  appeared  to  us  that  the 
question  whether  this  was  penalty  or  liquidated  damages  might  depend  very  much  upon 
light  to  be  obtained  from  the  evidence  led  in  the  course  of  the  trial.     We  therefore 
thought  that  the  proper  course  to  take  was  to  give  the  defender  two  issues,  one  of 

*  Defenders'  autlwrities: — Johnston  v,  Robertson,  March  1,  1861,  23  D.  646; 
[192]  Craig  V.  M*Beath,  July  3,  1863,  ante,  vol.  i.  1020;  Addison  on  Contracts 
1072-8;  Laniter  v.  Ferguson,  7  M.  G.  and  S.,  C.  B.  716. 
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which  claimed  £20   a-day  as   liquidated  damages,  and  as   debt,  and  the  other  issue 
claiined  the  actual  loss  and  damage  sustained,  upon  the  footing  and  assumption  that 
they  were  not  entitled  absolutely  to  payment  of  JB20  a-day.     The  consequence  was, 
that  the  issues  were  adjusted  in  that  form.     The  [193]  cause  was  tried  by  my  brother 
Lord  leaves,  at  Glasgow,  in  October  last,  and  the  result  was  that  the  jury  found  a 
verdict  for  the  pursuers  on  their  first  issue,  that  is,  for  the  balance  of  the  contract  price 
of  the  crane,  J&1400.     They  also  found  for  the  pursuers  on  their  second  issue  to  a  certain 
extent,  not  for  the  whole  amount  claimed ;  and  as  regards  the  defenders'  issues,  they 
negatived  the  first  issue;    and  on  the  second  issue  of   damages,  they  found  for  the 
defenders  to  the  extent  of  £100.     The  question  is,  whether  this  verdict  is  to  stand,  or 
whether  it  has  been  produced  by  misdirection  or  miscarriage  on  the  part  of  the  learned 
Judge?    The  main  question,  and  the  only  one  of  real  importance  which  was  raised 
between  the  parties  at  the  trial,  was,  whether  the  £20  a-day  was  to  be  considered  as 
penalty,  or  whether,  even  assuming  that  it  must  be  held  in  the  language  of  the  parties 
to  be  liquidated  damages,  there  was  not,  in  the  circumstances  of  the  case,  room  for  a 
modification  of  this  liquidate  damage,  upon  the  ground  that,  in  the  circumstances  in 
which  the  arrangement  of  the  13th  of  January  1864  was  made,  the  sum  stipulated  was 
exorbitant  and  unconscionable  ;  for  I  hold  it  to  be  part  of  our  law  on  this  subject  that, 
even  where  parties  stipulate  that  a  sum  of  this  kind  shall  not  be  regarded  as  a  penalty, 
but  shall  be  taken  as  an  estimate  and  ascertainment  of  the  amount  of  damage  to  be 
sustained  in  a  certain  event,  equity  will  interfere  to  prevent  the  claim  being  maintained 
to  an  exorbitant  and  unconscionable  amount.     But,  of  course,  the  question  whether  it 
is  exorbitant  or  unconscionable  is  to  be  considered  with  reference  to  the  point  of  time 
at  which  the  stipulation  is  made  between  the  parties.     Now,  the  contention  of  the 
defenders  at  the  trial  is  exhibited   in   the   directions  which   they  asked  the  learned 
Judge  to  give  to  the  jury.     The  second  of  these  directions  which  they  asked  for  may 
be  dismissed  in  a  single  w^ord.     It  is  this,  "  that  the  legal  construction  of  the  pursuers* 
letter  of  13th  January  1864,  annexed  to  these  issues,  is,  that  the  sum  of  £20  per  day  is 
to  be  paid  as  liquidated  and  ascertained  damages,  in  case  of  default,  without  the  neces- 
sity of  proving  actual  damage." 

Now,  there  are  several  objections  to  that  direction.  In  the  first,  place,  it  deals  with 
one  of  the  letters  of  the  13th  of  January  only.  But  both  of  the  letters  of  the  13th  of 
January  had  been  proved  and  put  in  evidence ;  and  I  must  say  this  much  more,  that 
if  the  single  letter  of  the  pursuers  of  that  date  had  been  so  construed  by  itself,  it  would 
have  been  in  the  highest  degree  doubtful  whether  this  could  have  been  dealt  with  as 
liquidated  and  ascertained  damages  in  any  sense.  But  still  further,  the  direction  sought 
here  was  objectionable,  because  it  asked  the  learned  Judge  to  state  to  the  jury  what  is 
the  legal  construction  of  that  letter,  and  to  say  that  its  legal  construction  is,  that  the 
sum  of  £20  a-day  is  to  be  paid  as  liquidated  penalty  and  ascertained  damages.  But  I  do 
not  think  that  the  question  which  the  learned  Judge  had  to  direct  the  jury  about  was 
a  question  of  legal  construction  at  all.  I  think  it  was  a  question  as  to  the  legal  effect 
of  the  letters  that  passed  on  the  13th  of  January.  So  that  altogether  this  second 
direction  which  was  asked  from  the  learned  Judge,  and  which  forms  the  subject  of  the 
third  exception  before  us,  appears  to  me  to  be  quite  objectionable,  and  that  his  Lordship 
did  right  in  refusing  to  give  it ;  and  therefore  that  the  third  exception  must  be  dis- 
allowed. 

But  the  direction  which  was  asked,  and  which  formed  the  subject  of  the  second 
exception,  was  this,  "that  if  the  jury  are  satisfied  that  both  the  letters  of  13th  January 
1864,  contained  in  the  schedule  annexed  to  the  issues,  passed  at  that  time  between  the 
pursuers  and  defenders,  then,  in  law,  the  ])arties  must  be  held  to  have  liquidated  and 
ascertained  the  rate  of  damage,  and  that  the  defenders  are  entitled  to  a  verdict  under 
their  first  counter  issue  for  damages,  calculated  at  £20  per  day  for  the  period  of  failure." 
Now,  I  think  this  direction,  as  asked  by  the  defenders,  states  very  fairly  what  their 
contention  was ;  and  it  amounts  to  this,  that  if  these  letters  passed  between  the  parties, 
then,  upon  the  terms  of  the  letters,  quite  independently  of  any  evidence  which  was  laid 
before  the  jury, — quite  independently  of  any  circumstances  beyond  the  letters, — they 
are  entitled,  upon  the  occurrence  of  the  failure  beyond  the  16th  of  March  1864,  to  £20 
per  day,  and  nothing  else.  The  question  is,  whether  that  is  a  sound  ccmtontion  in  point 
of  law,  looking  not  only  to  the  terms  of  the  letters,  but  to  the  nature  of  [194]  the  case 
generally,  as  disclosed  in  the  evidence  with  which  the  presiding  Judge  had  then  to 
deal     He  refused  that  direction,  and  he  gave  this  direction  to  the  jury : — He  "  left  it 
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to  the  jury  to  say  whether  the  £20  a-day,  mentioned  in  the  letters  of  13th  January 
1864,  was,  in  the  circumstances,  an  exorbitant  and  unconscionable  amount,  as  payable 
for  the  delay  referred  to,  and  asked  the  jury  in  that  event  to  find  what  was  the  utmost 
of  actual  damage  that  may  have  been  incurred."  I  think  the  learned  Judge  was 
jui9tified  in  refusing  to  give  the  direction  asked  by  the  defenders,  for  this  reason,  among 
others,  that  if  he  had  done  so  he  would  have  been  practically  reversing  what  we  did 
when  we  settled  these  issues  for  the  trial  of  the  cause.  He  would  have  been  telling  the 
jury  that,  in  dealing  with  this  matter,  they  could  not  look  beyond  the  two  letters  of 
the  13th  of  January;  and  that,  whatever  might  be  disclosed  in  the  evidence, — however 
unfair  and  unreasonable,  or,  in  other  words,  however  exorbitant  and  unconscionable 
they  might  think  the  amount  stipulated  on  the  13th  of  January, — they  were  bound  to 
give  a  verdict  for  £20  a-day  in  favour  of  the  defenders,  if  they  were  satisfied  that  delay 
had  actually  occurred  subsequent  to  the  16th  of  March.  The  objection  to  this  direction, 
however,  does  not  entirely  depend  upon  what  we  did  in  adjusting  the  issues,  because  I 
think  that  these  letters,  although  they  are  expressed  in  Huch  a  way  as  to  make  this  £20 
a-day  liquidated  and  ascertained  damage,  are  not  beyond  the  reach  of  that  equitable 
control  which  restrains  a  party  from  urging  under  such  a  contract  an  exorbitant  and 
unreasonable  claim.  And,  therefore,  in  no  point  of  view  could  I  sustain  the  legal 
proposition  which  is  embodied  in  this  direction  sought  of  the  Judge. 

But  then  there  remains  another  very  important  and  very  delicate  question  upon  the 

terms  of  the  direction  actually  given  by  the  learned  Judge  to  the  jury.     The  complaint 

is,  that  he  has  left  it  to  the  jury  to  say  whether  the  contract  of  the  13th  of  January 

1864,  regarding  damages,  is  to  be  enforced  in  its  terms,  or  is  to  be  modified  as  exorbitant 

and  unconscionable,  and  the  defenders  contend  that  that  is  not  a  question  for  a  jury,  but 

a  question  for  the  Court.     Now,  there  is  no  doubt  that  in  many  cases,  and  I  think  one 

may  say  in  most  cases,  this  will  be  a  question  for  the  Court.     In  the  great  majority  of 

cases  of  this  description  which  are  reported  in  our  books,  the  question  has  occurred  upon 

the  face  of  the  instrument  in  which  the  stipulation  is  made,  and  the  Court  have  generally 

had  no  difficulty,  dealing  with  the  instrument  itself,  in  saying  whether  the  penalty  or 

liquidated  damages,  whichever  it  might  be  called,  was  to  be  enforced  in  terms,  or  was  to  be 

modified.    Stipulations  regarding  penal  rent  in  contracts  of  leases  are  of  this  nature,  and 

the  Court  have  generally  no  difficulty,  without  taking  any  evidence  or  receiving  any 

information  except  what  appears  upon  the  face  of  the  contract  of  lease  itself,  in  coming 

to  a  conclusion  whether  the  additional  rent  stipulated  can  be  enforced  as  pactional  or 

must  be  regarded  as  penal.     In  like  manner,  in  mercantile  contracts,  and  in  building 

contracts,  cases  have  occurred,  and  have  been  decided  by  the  Court,  either  upon  a  mere 

consideration  of  the  instrument  embodying  the  stipulations,  or  upon  such  light  as  was 

afforded  by  the  circumstances  of  the  case,  without  the  necessity  of  any  formal  trial. 

But  I  believe  that  this  is  the  first  case  in  which  this  delicate  question  has  arisen, — where 

the  instrument  requires  to  be  considered,  or  rather  where  the  informal  missives,  for  there 

is  no  regular  instrument,  require  to  be  considered  in  connection  with  all  the  surrounding 

circumstances  as  disclosed  in  the  evidence  at  a  trial.     In  dealing  with  this  matter,  I 

think  it  desirable,  in  the  first  place,  to  make  quite  sure  that  we  all  understand  the 

direction  of  the  learned  Judge  in  the  same  sense.     I  understand  it  as  meaning  that 

the  defenders  are  not  entitled  to  recover  under  their  first  issue  if  the  pursuers  have, 

in  the  jury's  opinion,  succeeded  in  proving  that  £20  a-day  was  an   exorbitant  and 

unconscionable  amount  to  stipulate  for  on  the  13th  of  January  1864.     The  question 

therefore  resolves  itself  into  this,  whether,  in  place  of  so  directing  the  jury,  the  learned 

Judge  should  himself  have  formed  his  opinion  that  this  was  or  was  not  an  exorbitant 

and  unconscionable  amount  to  stipulate  for  on  the  13th  of  January  1864,  and,  according 

as  he  formed  his  opinion  one  way  or  the  other,  should  have  directed  the  jury  to  find  a 

verdict  for  the  pursuers  or  the  defenders  on  the  first  issue  for  the  defenders.     This  is  a 

course  which  might  have  been  followed  by  the  learned  Judge.     [195]  I^  ^^^  facts  were 

substantially  not  disputed  between  the  parties, — I  mean  the  facts  bearing  upon  this 

question, — he  was  probably  entitled  to  form  his  opinion  without  formally  consulting  the 

jury  about  it.     But  if  it  was  necessary  to  consult  the  jury  about  it,  he  could  have  done 

that  also  by  asking  them  to  answer  certain  special  questions.    Still  the  question  remains, 

whether  that  was  the  right  course  to  follow,  or  whether  he  did  right  in  leaving  this 

question  of  exorbitant  and  unconscionable  to  the  jury.     Now,  looking  to  the  nature  of 

this  case  as  being  purely  a  mercantile  contract,  and  requiring  mercantile  knowledge  in 

order  to  understand  precisely  the  relation  of  the  parties  to  one  another,  and  the  subject- 
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matter  of  their  contract,  my  opinion  is  that  that  question  was  properly*  left  to  the  jury. 
£nt,  in  saying  so,  I  am  not  expressing  an  opinion  that  in  every  case  that  question  will 
be  properly  left  to  the  jury ;  because  there  are  many  cases  in  which  it  may  not  depend 
upon  tJie  evidence  led  at  the  trial — ^in  which  the  evidence  led  at  the  trial  may  throw  no 
light  on  the  question ;  and  if  that  were  so,  I  am  not  prepared  to  say  that  it  would  be 
right  then  to  leave  the  question  to  the  jury.  But  we  have  it  stated  upon  the  face  of 
this  bill  of  exceptions  that  parole  evidence  was  adduced  on  the  part  of  the  pursuer,  "  to 
establish  that  the  sum  of  £20  a-day,  mentioned  in  the  said  letters,  was,  in  the  circum- 
stances, an  exorbitant  and  unconscionable  amount  as  payable  for  the  delay  therein 
referred  to ;  and,  on  the  other  hand,  evidence  was  adduced  on  the  part  of  the  defenders 
to  establish  that  the  said  sum  of  £20  a-day  was  not,  at  the  time  when  the  said  letters 
passed,  an  unreasonable  or  exorbitant  sum  for  the  parties  to  fix  and  agree  upon  as  the 
ascertained  and  liquidated  damages  to  be  paid  by  the  pursuers  to  the  defenders  in  the 
event  of  delay  occurring."  And  so  we  have  it  before  us  in  this  bill  of  exceptions,  as 
matter  of  imdoubted  fact,  that  there  was  evidence  led  upon  both  sides ;  and  we  see 
from  the  notes  of  the  evidence  that  a  good  deal  of  evidence  was  led  upon  both  sides 
upon  this  very  question  of  whether  the  stipulation  was,  in  the  position  in  which  the 
I»rties  were  placed  on  the  13th  of  January  1864,  exorbitant  and  unconscionable.  I 
take  for  granted,  and  I  am  sure  1  am  not  wrong  in  doing  so,  that  the  terms  '*  exorbitant 
and  unconscionable  "  were  fully  explained  to  the  jury  by  the  learned  Judge.  If  one 
were  always  to  read  a  direction  of  this  kind  as  if  the  very  words  of  the  direction  were 
not  only  addressed  to  the  jury,  but  that  nothing  more  was  said  to  them,  we  should  be 
led  into  very  strange  and  most  imjust  results.  We  must  always  suppose  that  when  a 
direction  is  expressed  in  terms  of  this  kind,  which  are  to  a  certain  extent  in  this  branch 
of  the  law  of  technical  signification,  these  terms  have  been  fully  and  clearly  explained 
to  the  jury  by  the  presiding  Judge.  Now,  when  the  question  came  to  be,  under  a 
contract  of  this  description,  whether  the  amount  stipulated  on  the  13th  of  January  1864 
was  exorbitant  and  unconscionable,  I  must  say  that  I  think  the  jury  was  the  best  tribunal 
to  determine  that  question ;  and  that  goes  a  considerable  way  in  leading  one  to  a  con- 
clusion upon  this,  which  I  have  represented  as  being  in  our  law  a  novel  question,  viz. 
whether  this  ought  to  be  left  to  the  jury  or  not  ?  We  have  been  pressed  a  good  deal  in 
argument  by  the  practice  of  the  English  Courts  of  Common  Law  on  the  trial  of 
questions  of  this  kind;  and  I  see,  upon  looking  into  the  English  books,  that  the 
ordinary  course  with  them  is  to  reserve  a  question  of  this  kind  for  the  determination  of 
the  Court.  I  do  not  see  that  it  is  matter  of  ordinary  practice  to  determine  the  question 
at  the  trial  in  the  form  of .  a  direction  to  the  jury ;  but,  even  if  that  were  so,  I  should 
hesitate  to  follow  that  practice.  Our  jurisdiction  is  entirely  different  from  that  of  the 
Courts  of  Common  Law  in  England.  We  administer  an  equitable  as  well  as  a  common 
law  jurisdiction ;  and  we  are  in  the  exercise  of  that  mixed  jurisdiction  of  law  and  equity 
when  we  try  a  cause  before  a  jury  just  as  much  as  when  we  are  sitting  here.  It  is  quite 
competent  to  a  Judge  presiding  at  a  trial  of  issues  in  this  Court  to  address  to  the  jury 
principles  of  equity  as  well  as  rules  of  law.  Now,  that  is  so  entirely  difierent  from  the 
position  of  a  Judge  at  Nisi  Prius  in  England  that  it  wotdd  be  most  dangerous  to  take 
the  practice  of  the  one  Court  as  any  guide  for  the  other.  It  was  not  until  the  statute 
of  8  &  9  Will.  IIL  that  the  Common  Law  Courts  in  England  had  the  power  in  any 
way,  either  through  the  intervention  of  a  jury  or  by  the  power  of  the  Court  itself,  to 
modify  a  sum  of  this  kind,  whether  it  was  a  penalty  or  no.  They  were  bound  to  enforce 
the  [196]  contract  in  its  terms,  or  to  refuse  to  enforce  it  altogether ;  and  although  a 
certain  relaxation  of  that  strict  rule  of  the  common  law  was  introduced  by  statute,  still 
the  power  of  the  Common  Law  Courts  in  this  matter  falls  very  far  short  of  that  which 
is  exercised  by  this  Court  in  questions  of  the  kind.  And,  therefore,  in  forming  my 
opinion  upon  what  I  think  to  be  the  delicate  and  important  question  raised  by  this  bill 
of  exceptions,  I  have  not  been  at  all  moved  by  a  reference  to  the  English  practice.  The 
result  of  my  opinion  upon  the  bill  of  exceptions  is,  that  the  whole  of  these  exceptions 
most  be  disallowed. 

With  regard  to  the  rule  which  has  been  granted  for  a  new  trial,  I  have  only  to  say, 
in  a  single  word,  that,  assuming  the  direction  of  the  learned  Judge  to  be  sound,  I  think 
the  verdict  of  the  jury  is  well  founded.  I  am  not  moved  by  any  of  the  grounds  sug- 
gested, on  the  part  of  the  defenders,  for  disturbing  the  verdict.  The  only  matter  that 
at  first  sight  involved  a  little  difficulty  was  the  question  of  interest  under  the  pursuers' 
first  issue.    It  certainly  does  seem  to  have  been  contemplated  by  the  contract  between 
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the  parties  that  interest  should  not  run  on  the  contract  price  of  the  crane  until  four 
months  after  the  crane  had  been  proved  and  accepted.  But  one  sees  quite  well,  by  a 
perusal  of  the  evidence,  that  what  actually  occurred  in  the  execution  of  the  contract  was 
not  at  all  wliat  was  anticipated  by  the  parties  in  making  that  stipulation.  The  crane, 
although  not  proved  "and  accepted  formally  by  the  defenders,  was  actually  in  their 
works,  and  employed  in  their  business ;  and  the  jury,  I  have  no  doubt,  thought,  and  in 
my  opinion  thought  very  fairly,  that,  in  these  circumstances,  interest  was  due,  although 
that  was  not  the  position  of  matters  that  was  contemplated  by  the  contract.  And  I 
cannot  say  that  I  think  they  went  against  the  words  of  the  contract  in  such  a  way  as 
to  justify  us  in  interfering  with  their  verdict,  considering  that  it  is  in  the  circumstances 
of  the  case  quite  a  fair  verdict  in  respect  of  the  interest  as  well  as  of  the  principaL  I 
am,  therefore,  for  discharging  the  rule  for  a  new  trial. 

Lord  Deas. — The  first  question  which  occurs  here,  if  it  be  a  question,  is,  whether, 
where  liquidated  damages  are  stipulated  in  a  contract  of  this  kind,  the  amount  can, 
under  any  circumstances,  be  equitably  modified  ?  Assuming  that  to  be  answered  in  the 
affirmative,  the  second  question  is,  whether  it  is  sufficient  to  authorise  such  modification 
that  the  liquidated  damages  stipulated  are  to  be  regarded  as  exorbitant  and  unreasonable 
as  at  the  date  when  they  were  stipulated  ?  If  that  likewise  is  answered  in  the  affirm- 
ative, the  third  question  is,  in  what  way  is  it  to  be  determined  whether  these  liquidated 
damages  were  exorbitant  and  unreasonable  or  not  ?  Is  it  to  be  done  entirely  by  the 
Court,  or  entirely  by  the  jury  ?  Or  is  it  to  be  done  by  the  Court,  with  the  aid  of  the 
jury? 

Upon  the  first  of  these  questions  I  cannot  entertain  any  doubt, — I  mean  that  a 
stipulation  for  liquidated  damages  in  such  a  contract  as  this  may  be  modified  upon 
certain  grounds ;  and  I  do  not  think  it  is  necessary  to  refer  to  any  authority  upon  that 
subject. 

The  second  question  is,  is  it  a  sufficient  ground  for  modification  that  the  amount  is 
exorbitant  and  unreasonable  as  at  the  time  when  it  is  stipulated?  I  answer  that 
question  also  in  the  affirmative,  with  as  little  hesitation  as  the  first.  If  its  being 
exorbitant  and  unreasonable  as  at  the  time  the  stipulation  was  made  be  not  sufficient 
to  authorise  the  modification  of  the  amount,  I  do  not  know  what  else  could  possibly  be 
sufficient  for  that  purpose. 

If  that  be  so,  the  whole  question  seems  to  come  to  turn  upon  whether  this  matter 
of  being  exorbitant  and  unreasonable  was  ascertained  in  a  right  and  proper  way.  If  it 
had  not  been  right  to  send  a  question  of  this  kind  to  a  jury  at  all,  of  course  we  would 
not  have  granted  the  issue  which  we  did  grant.  The  point  about  whether  one  of  the 
letters  was  or  was  not  delivered  might  have  been  otherwise  ascertained,  if  that  had  been 
the  only  qusetion  in  dispute  between  the  parties ;  and  there  can  be  no  doubt  that,  when 
we  granted  the  issue  to  which  I  refer,  we  did  consider  the  more  important  question, 
whether  we  ought  to  determine  the  question  ourselves,  or  whether  it  ought  to  go  to  a 
jury. 

But  I  do  not  rest  upon  that,  because  I  am  humbly  of  opinion  that  what  we  did  in 
that  respect  was  right  in  itself.  It  is  quite  true,  as  your  Lordship  has  [197]  said,  that 
there  may  be  many  contracts  that  stipulate  for  penalties  or  liquidated  damages  under 
which  the  competency  of  modification  may  be  disposed  of  upon  the  face  of  them  in  con- 
nection with  the  admissions  of  the  parties.  On  the  admitted  circumstances,  the  Court 
may  see  whether  the  stipulation  was  exorbitant  and  unreasonable  or  not ;  and  in  that 
case,  undoubtedly,  we  would  determine  the  question  without  sending  it  to  a  jury  at  all. 
There  may  also  be  cases  in  which  we  would  authorise  the  ascertainment  of  two  or  three 
circumstances  before  we  came  to  that  conclusion.  That  may  be  so.  But  I  think  we 
must  always  look  to  what  the  case  really  is.  Perhaps  the  most  numerous  class  of  cases 
in  our  books  is  that  class  which  your  Lordship  has  mentioned,  of  stipulations  for  addi- 
tional rent  in  agricultural  leases,  if  the  tenant  does  certain  things  in  the  way  of  cropping 
which  he  is  prohibited  from  doing.  Now,  there  is  one  very  palpable  difference  between 
a  case  of  that  kind  and  a  case  of  this  kind,  viz.  that  there  the  tenant  is  prohibited  from 
doing  something  that  he  can  perfectly  well  refrain  from  doing.  That  is  very  different 
from  a  case  in  which  a  party  undertakes  to  do  something  and  fails  to  do  it^  probably 
finding  himself  totally  unable  to  do  it.  The  case  we  are  now  dealing  with  is  a  case  of 
this  last  kind.  It  is  a  case  in  which  the  pursuer  undertook  to  do  something,  and  made 
great  exertions  to  do  it.  Whether  he  made  all  the  exertions  he  could  have  made  I  do 
not  know  ;  but  it  is  quite  plain  that  he  made  great  exertions  to  do  it,  and  failed  to  do 
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it  That  of  itself  requires  a  knowledge  of  the  circumstances  in  order  to  form  an  opinion 
in  regard  to  it  You  require  to  know  what  was  the  nature  of  the  thing  he  undertook 
to  do,  and  how  it  was  that  he  came  to  fail  to  do  it,  whether  it  was  wilful,  or  so  grossly 
unjustifiable  as  to  be  equivalent  to  wilful ;  or  whether  it  arose  from  circumstances  to 
some  extent  or  altogether  beyond  his  own  control.  With  a  view  to  that,  the  first  thing 
yon  require  to  know  is  what  it  was  he  undertook.  Now,  without  evidence,  we  were 
not  in  a  position  to  know  what  it  really  was  that  he  undertook.  We  were  not  in  a 
position  to  know  what  this  derrick  crane  was,  what  was  the  nature  of  its  construction, 
or  what  difficulties  there  were  in  the  way  of  its  being  constructed  within  a  certain  time, 
—whether  they  were  quite  easy  to  surmount,  or  whether  they  were  very  difficult  or 
impossible  to  surmount.  And  we  see  the  light  that  is  thrown  upon  that  from  the 
evidence,  in  which  it  appears  distinctly  enough  that  the  undertaking  was  a  very  serious 
and  difficult  one.  It  was  an  undertaking  to  make  a  machine  similar  to  which  none  had 
been  previously  made  in  Glasgow  of  the  size  and  weight  and  nature  of  this  one.  And, 
accordingly,  when  the  pursuer  failed  to  furnish  it  within  the  time  first  stipulated,  what 
the  defenders  threatened  him  with  was,  not  that  they  would  get  it  from  somebody  else 
in  Glasgow,  but  that  they  would  gci  to  Liverpool  for  it,  where  alone  they  could  expect 
to  get  it  within  the  time.  All  this  required  to  be  known  and  ascertained  before  any 
opinion  could  be  formed  on  the  subject.  Not  only  so,  but  although  I  quite  agree  with 
what  I  understand  to  be  laid  down  by  your  Lordship,  and  what  was  laid  down  by  the 
Judge  at  the  trial,  that  although  the  thing  to  be  considered  is  whether  the  stipulation 
was  exorbitant  and  unreasonable  at  the  time  it  was  made,  it  was  nevertheless  quite 
right,  in  order  to  judge  of  that  question,  that  there  should  be  evidence  of  what  followed 
after, — ^what  the  consequences  were, — which  might  go  most  materially  to  throw  light 
upon  whether  it  was  exorbitant  and  unconscionable  to  make  the  stipulations  at  the  time. 
And,  accordingly,  we  see  very  great  light  thrown  upon  that  here  by  the  proof  as  to 
what  the  actual  damage  was,  as  to  what  the  trade  was  in  which  the  defenders  were 
engaged,  as  to  the  kind  of  damages  which  might  be  expected  to  result  to  them,  and 
what  actually  did  result  to  them,  all  throwing  light  upon  the  question  how  all  that 
might  be  reasonably  viewed  as  at  the  time  when  this  stipulation  was  made.  All  these 
are  matters  upon  which  a  jury  of  mercantile  men  or  men  of  business  engaged  in  some 
of  the  industries  of  the  country,  and  particularly  engaged  in  some  of  the  industries  of 
a  city  like  Glasgow,  where  the  trial  took  place, — these  are  all  things  upon  which  such 
a  jury  may  be  supposed  to  have  had  far  better  means  of  knowledge  than  the  Court 
could  possibly  have.  And,  accordingly,  if  there  be  any  case  in  which  the  question 
whether  the  stipulation  was  exorbitant  and  unconscionable  at  the  time  it  was  made 
is  to  be  considered  by  a  jury,  it  appears  to  me  that  this  was  a  case  of  that  kind. 
[198]  Therefore  I  have  no  doubt  that  what  we  did  in  sending  this  to  a  jury  was  quite 
right;  and,  as  I  have  indicated  already,  the  only  question  is,  whether,  when  it  did  go 
to  the  jury,  it  was  or  was  not  rightly  dealt  with  by  the  Judge  ? 

I  agree  with  your  Lordship  that  in  a  question  of  this  kind — the  mode  of  procedure 
at  a  jury  trial  here — it  would  be  very  unsafe  to  follow  blindly  the  practice  in  England. 
There  are  many  differences  that  would  make  that  a  very  unsafe  course  to  follow.  I  do 
not  say  that  it  would  have  been  incompetent  in  this  country  for  the  Judge  at  the  trial 
to  have  taken  a  verdict  from  the  jury  on  certain  facts  which  he  pointed  out  to  them, 
and  to  have  then  given  his  opinion  as  to  what  the  verdict  of  the  jury  should  be.  I  can 
only  say  I  have  not  known  that  done ;  and  whether  it  can  be  done  or  not  1  think  in 
this  case  it  would  have  been  a  very  perilous  thing  to  have  done,  because  the  Judge 
must  have  got  all  the  elements,  without  which  he  would  not  have  had  the  proper 
materials  to  go  upon  ;  and  it  seems  to  me  that  the  elements  here  were  the  whole  proof, 
so  that  he  would  truly  have  been  himself  disposing  of  the  question  on  the  whole 
evidence.  The  way  in  which  a  result  of  that  kind  is  usually  attained  in  our  practice 
is  not  to  dispose  of  it  at  the  trial,  but  to  take  a  special  verdict,  and  reserve  the  question 
of  law  for  the  Court.  And  it  rather  appears  to  me  that  that  would  have  been  the  only 
other  alternative  that  could  with  safety  have  been  adopted  in  a  case  like  this.  But  it 
humbly  appears  to  me  that  in  a  case  such  as  appears  on  the  face  of  the  evidence  here, 
the  question  whether  the  stipulations  were  exorbitant  and  unreasonable  was  much  more 
of  the  nature  of  a  jury  question  than  of  a  question  for  the  Court.  I  take  for  granted 
that  the  meaning  of  the  terms  was  explained  to  the  jury ;  but  they  did  not  admit  of  or 
require  much  explanation,  for  it  is  difficult  to  put  the  question  more  plainly  than  by 
asking,  whether  the  stipulation  was  exorbitant  and  unconscionable  or  not  ?    These  are 
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words  not  very  difficult  to  understand.  Any  explanation  would  rather  be  as  to  the 
extent  to  which  the  exorbitancy  must  go.  At  all  events,  it  is  not  said  that  there  was 
any  misunderstanding  on  the  part  of  the  jury  on  that  point.  If  the  stipulation,  at  the 
time  it  was  made,  was  exorbitant  and  unconscionable,  there  can  be  no  question  that  the 
law  is  that  the  full  amoimt  was  not  exigible.  The  Judge  told  the  jury  that  if  they 
were  of  opinion  that  it  was  exorbitant  and  unconscionable,  they  would  not  give  .£20 
a-day  per  aversionerriy  but  the  utmost  amount  of  damages  that  they  could  reasonably 
suppose  to  have  been  sustained.  I  think  he  was  right  in  telling  them  both  things, 
because  I  think  that  although  the  defenders  were  not  entitled  to  £20  a-day  without 
inquiry,  they  were  entitled,  under  this  stipulation  of  liquidated  damages,  to  the  utmost 
amount  of  damages  that  could  reasonably  be  supposed  to  have  been  incurred.  They 
were  entitled  to  rely,  to  some  extent,  on  the  stipulation,  and  might  not  have  preserved 
so  carefully  as  they  would  have  done  the  evidence  of  all  the  damages  they  sustained. 
The  jury  were  told  to  take  that  into  account.  They  were  told :  There  is  here  a  stipula 
tion  for  liquidated  damages ;  you  will  therefore  not  be  very  strict  in  requiring  the 
defenders  to  prove  every  item  of  damage ;  you  will  give  them  all  they  have  proved, 
and  make  an  allowance  for  what  they  may  have  failed  to  prove,  but  which  may  never- 
theless  be  fairly  presumed  to  have  been  incurred.  All  that  was  quite  right ;  and  if  so, 
I  do  not  see  where  there  is  any  failure  or  misdirection  on  the  part  of  the  Judge  at  the 
trial ;  because  the  whole  exceptions  really  come  to  depend  upon  one  thing,  viz.  whether 
he  was  right  in  telling  the  jury — "  If  you  think  the  stipulation  was  exorbitant  and 
unreasonable,  you  will  return  a  verdict  so  and  so ; "  or  whether  he  should  have  told  the 
jury — "  You  are  not  to  look  to  the  actual  damage  at  all,  but  are  to  give  the  full  amount 
in  the  instrument."  I  think  he  was  quite  right  in  the  choice  he  made  between  these 
two  extremes,  and  in  the  direction  he  gave.  If  this  be  so,  I  agree  with  your  Lordship 
that  there  is  no  groimd  for  touching  the  verdict  as  respects  the  amount  of  the  damages. 

With  regard  both  to  that  point  and  likewise  as  to  whether  there  was  a  proper  case 
for  inquiry  by  a  jury  into  the  circumstances,  it  is  to  be  kept  in  view,  as  I  have  already 
observed,  that  the  failure  here  was  a  failure  to  do  something  undertaken  to  be  done, 
which  it  was  obviously  very  difl&cult  to  perform.  The  evidence  shews  the  difficulties. 
Moreover,  it  was  not  at  the  outset,  when  the  original  bargain  was  made,  that  the  stipula- 
tion for  liquidated  damages  was  made.  The  original  bargain  [199]  ^^  ^  July  1863, 
and  up  to  January  1864  the  pursuer  was  making  efforts  to  fulfil  it.  There  is  no 
reason  to  suppose  that  he  was  not  making  all  the  efforts  he  could  to  perform  the  con- 
tract ;  and  it  was  after  he  had  been  at  great  expense  in  proceeding  with  the  contract 
that  the  defender,  under  a  threat  of  liability  for  heavy  damages  for  the  past,  was  led  to 
iLgree  to  the  stipulation  of  £20  a-day  if  he  did  not  finish  the  crane  within  a  time 
specified.  Kow,  that  appears  to  me  to  be  a  sort  of  case  in  which  it  is  easier  to  interfere 
equitably  to  modify  the  amount  of  damages  than  if  the  stipulation  had  been  in  the 
original  contract,  when  he  might  have  declined  to  have  entered  into  it  at  all.  He  had 
undertaken  it,  and  incurred  large  expense  in  endeavouring  to  perform  it,  and  then 
advantage  was  taken  of  the  position  into  which  he  had  got  to  get  him  to  agree  to  a 
thing  which  he  says,  if  he  had  not  been  in  that  position,  he  never  would  have  agreed 
to  at  all.  That,  I  think,  is  a  position  of  matters  peculiarly  favourable  for  equitable 
interference  to  modify  the  amount  he  had  undertaken  to  pay.  So  far  as  we  can  judge 
from  the  evidence,  he  was  not  only  in  that  position,  but  he  had  at  the  outset  undertaken 
a  most  unfavourable  contract ;  for  the  evidence  goes  to  this,  that  in  place  of  a  price  of 
JB2000  for  the  crane,  it  ought  to  have  been  £2800  or  £3000  in  order  to  be  remunerative 
to  him ;  and  there  is  no  counter  evidence,  on  that  point,  on  the  part  of  the  defenders  ; 
so  that,  altogether,  I  think  it  is  a  favourable  case  for  equitable  interference  to  modify 
the  penalty.  Then  as  to  the  amount  of  damages  awarded,  I  do  not  see  that  there  is  any 
specific  damage  proved  beyond  the  £40 ;  and,  if  that  be  so,  it  is  quite  plain  the  jury  did 
take  into  consideration  the  direction  to  give  the  utmost  damages  that  could  reasonably 
be  supposed  to  have  been  sustained.  They  gave  a  considerable  sum  in  addition  to  the 
actual  damage  proved.  Perhaps  they  should  have  given  more,  but  I  do  not  see  that 
they  went  so  extravagantly  wrong  in  that  as  to  entitle  us  to  set  aside  this  verdict  and 
have  the  whole  case  tried  over  again,  resulting  most  likely  in  a  verdict  not  more  satis- 
factory than  the  present.  On  the  whole  matter,  I  agree  with  your  Lordship  in  refusing 
to  sustain  the  exceptions,  or  set  aside  the  verdict  as  contrary  to  evidence. 

Lord  Ardmillan. — I  do  not  think  that  the  question  whether  the  £20  a-day 
stipulated  in  the  letter  as  due  in  the  event  of  delay  is  a  proper  penalty  or  is  liquidated 
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damages  depends  upon  the  use  of  the  word  penalty  or  damages,  but  that  the  nature  and 
meaning  of  the  transaction  under  all  the  circumstances  of  the  case  must  be  considered. 
JsoT  do  I  think  that  the  case  must  turn  entirely  upon  the  question  whether  the 
stipulation  is  for  a  penalty  or  for  liquidated  damages.  The  question  rather  appears  to 
me  to  be  this,  whether,  reading  both  of  the  letters  of  13th  January  1864,  the  sum  of 
£20  Srday,  being  a  sum  of  damage  for  delay,  is  so  fixed  and  liquidated  by  agreement  of 
parties  as  to  exclude  the  equity  arising  on  ascertainment  of  the  fact  that  such  a  sum  is 
exorbitant  and  unconscionable.  If  the  defenders  mean  that,  in  a  case  on  a  mercantile 
contract,  the  Judge  should  have  decided  that  question  on  the  legal  construction  of  the 
letter,  apart  from  the  surrounding  circumstances,  then  I  think  the  defenders  are  too  late. 
The  mere  question  of  construction  might  have  been  raised,  I  think,  and,  indeed,  was 
raised,  before  Lord  Barcaple,  and  in  the  reclaiming  note  against  Lord  Barcaple's 
interlocutor.  As  a  question  of  construction,  I  think  that  modification  of  the  damages 
is  not  excluded,  and  that  the  exorbitant  and  unconscionable  nature  and  amount  of  the 
stipulation,  if  duly  ascertained,  may  be  good  ground  for  modification.  But  inquiry  was 
necessary  for  that  ascertainment.  Accordingly  the  case  was  sent  to  the  jury,  as  I  think, 
upon  that  footing,  because  the  mere  necessity  for  proving  certain  letters  was  not  a 
sufficient  ground  alone  for  sending  the  case  to  the  jury.  When  it  went  to  trial  before 
the  jury  evidence  was  led  on  both  sides  in  regard  to  the  reasonableness  or  unreasonable- 
ness, the  exorbitant  and  unreasonable  character,  or  the  opposite,  of  this  amount  of 
damage  stipulated,  and  the  presiding  Judge  refused  to  direct  the  jury  that  the  amount 
was  liquidated  and  fixed  beyond  the  reach  of  equitable  adjustment,  and  then  he  left  it 
to  the  jury  to  say  whether  the  £20  a-day  mentioned  in  the  letters  of  13th  January 
1864  was,  in  the  circumstances, — by  which  I  understand  in  the  circumstances  under 
which  the  letters  were  interchanged, — an  exorbitant  and  unconscionable  amount  as 
payable  for  the  delay  referred  to,  and  asked  the  [200]  j^^  ^  ^^^^  event  to  find  what 
was  the  utmost  amount  of  actual  damage  that  may  have  been  incurred.  Now,  I  think, 
with  all  your  Lordships,  that  the  question  whether  this  stipulation  excludes  or  does  not 
exclude  equitable  interposition  to  alter  it  is  a  question  which  may  be  purely  one  of  legal 
construction ;  and  when  it  is  so,  it  ia  for  the  Court ;  or  it  may  occur  under  an  admitted 
state  of  facts,  and  then  it  is  for  the  Court.  But  when  it  occurs  with  reference  to  a  state 
of  facts  that  is  not  admitted,  but  must  be  ascertained,  and  with  reference  to  surrounding 
circumstances,  about  which  the  parties  do  not  agree  but  differ,  and  when  it  is  sent  to  a 
jory  for  trial,  I  really  cannot  see  how  the  Judge  could  dispose  of  the  question  himself  on 
his  own  judgment,  without  taking  that  aid  from  the  jury  which,  I  think,  was  really  the 
purpose  of  sending  the  case  to  be  tried  by  the  jury.  I  think  the  Judge  was,  in  this 
case,  right  in  obtaining  the  opinion  of  the  jury,  and  he  might  have  taken  two  modes  of 
doing  this.  He  might  have  requested  from  the  jury  a  deliverance  upon  the  specific 
question  whether  they  thought  the  amount  exorbitant  and  unconscionable  in  the 
circumstances  under  which  the  letters  were  exchanged,  taking  into  view  all  the  evidence 
prior  to,  at  the  same  time,  or  subsequently,  which  legitimately  bore  upon  that  question  ; 
and  having  got  that  answered,  if  the  answer  was  that  they  considered  it  not  exorbitant 
or  unconscionable,  he  might  have  directed  the  jury  to  find  on  the  first  of  the  defenders* 
issues  for  them.  If,  on  the  other  hand,  the  jury  replied  that  they  considered  it  was 
exorbitant  or  unreasonable,  then  his  Lordship  would  have  directed  the  jury  to  find  the 
utmost  amount  of  actual  damage  sustained  by  the  defenders.  He  might  have  taken 
that  course.  It  is  not  a  very  usual  course,  but  his  Lordship  might  have  taken  that 
course.  I  think  that  he  took  substantially  the  same  course,  because  I  read  his  direction 
to  he  simply  this, — If  you,  the  jury,  think  that  this  was  not  an  exorbitant  and  un- 
conscionable, amount  under  the  circumstances  proved,  you  will  find  for  that  amount,  and 
you  need  not  give  a  verdict  for  the  defenders  on  the  second  issue ;  but  if  you  think  it 
was  an  exorbitant  and  unconscionable  amount,  then  you  will  find  for  the  defenders  on 
the  second  issue  of  damages, — which  is  what  they  did.  My  opinion  is,  that  his  Lord- 
ship took  the  best  and  safest  mode  of  disposing  of  it ;  and  I  see  no  ground  for  the  first 
exception,  that  his  Lordship  should  have  directed  the  jury  "that  if  the  jury  are 
satisfied  that  both  the  letters  of  13th  January  1864,  contained  in  the  schedule  annexed 
to  the  issues,  passed  at  that  time  between  the  pursuers  and  defenders,  then  in  law  the 
parties  must  be  held  to  have  liquidated  and  ascertained  the  rate  of  damage,  and  that  the 
defenders  are  entitled  to  a  verdict  under  their  first  counter  issue  for  damages,  calculated 
at  £20  per  day  for  the  period  of  failure  *' ;  or  the  exception  to  the  manner  in  which  he 
left  it  to  the  jury  to  say  whether,  under  the  circumstances,  it  was  an  exorbitant  and 
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unconscionable  amount.  Having  come  to  that  conclusion  on  the  bill  of  exceptions,  I 
have  no  difficulty  on  the  other  part  of  the  case.  If  the  case  was  rightly  left  by  the 
presiding   Judge   to  the  jury,  I   see   no  ground   for    disturbing   the   verdict  of  the 

jury. 

Lord  Kinloch. — I  have  found  the  question  raised  by  the  bill  of  exceptions  in  this 
case  to  be  a  question  of  some  difficulty  and  delicacy. 

Of  one  thing  I  entertain  no  doubt,  viz.  that  the  sum  of  £20  per  day,  stipulated  for 
in  the  letters  of  13th  January  1864,  must,  so  far  as  concerns  the  terms  of  the  contract, 
be  considered  to  have  the  legal  character  of  liquidated  damages,  and  not  of  penalty, 
properly  so  called.  By  the  terms  of  the  second  of  these  letters  it  is  expressly  declared 
to  be  granted  "  in  the  shape  of  liquidated  and  ascertained  damages  exigible  in  case  of 
default."  About  the  meaning  of  these  words  there  can  be  no  dispute,  and  they  fix  the 
nature  of  the  contract  in  such  a  way  as  to  raise  no  question  of  construction.  The 
stipulation  in  the  contract  is,  in  its  own  nature,  one  appropriate  to  a  case  of  liquidated 
damages.  For  the  sum  is  not  embodied  in  the  contract  as  general  penalty  for  non> 
performance,  applicable  to  any  breach  of  the  contract,  large  or  small,  and  therefore 
calling  for  investigation  to  fix  its  true  scope.  It  is  the  commuted  amoiuit  of  the  damages 
arising  out  of  one  breach  only,  viz.  the  single  breach  of  delay  in  furnishing ;  and  there 
is  no  incompetency  or  inappropriateness  in  the  parties  to  such  a  contract  fixing  this 
commutation  beforehand  in  such  a  way  as  shall  be  mutually  [201]  binding.  There  may 
be  great  difficulty  in  estimating  aright  these  damages,  which  may  fairly  comprehend,  by 
force  of  compact,  consequential  as  well  as  direct  damages ;  and  this  difficulty  the  parties 
may  most  fitly  avoid  by  fixing  beforehand  a  sum  of  liquidated  damages,  to  be  paid 
without  further  questioning  by  the  party  in  fault. 

But  to  hold,  as  I  very  clearly  hold,  the  contract  to  be  on  its  face  one  for  liquidated 
damages,  by  no  means  terminates  the  controversy,  for  there  is  both  principle  and 
authority  for  maintaining  that  even  a  contract  for  liquidated  damages  is  not  beyond  an 
equitable  control  and  modification.  If  the  amount  stated  is  so  utterly  extravagant  and 
unreasonable  as  to  infer  that,  if  awarded,  it  would  not  be  proper  damages,  though  so 
called,  but  would  really  amount  to  a  penalty  or  punishment,  there  is  strong  ground  for 
holding  that  the  Court  may  and  ought  to  interfere  to  deny  efifect  to  the  mere  words  of 
the  instrument,  and  to  restrict  the  sum  payable  to  the  utmost  amount  of  actual 
damages. 

I  consider  the  general  rule  to  be,  that  it  belongs  to  the  Court,  and  not  a  jury,  to 
exercise  this  power  of  equitable  control.  It  is  not  with  a  view  to  construction  of  the 
contract  that  the  Court  interferes  (in  the  present  case  I  think  no  necessity  of  construction 
exists) ;  it  is  in  order  to  control  the  contract ;  but  this  office,  I  think,  belongs  to  the 
Court  just  as  much  as  that  of  construction. 

But  in  exercising  this  function  of  control,  it  may  be  necessary  for  the  Court,  just 
as  it  often  is  on  a  question  of  construction,  to  take  the  aid  of  a  jury  in  the  ascertain- 
ment of  the  grounds  on  which  it  is  to  proceed.  The  contract  may  not  on  its  face 
disclose  a  case  of  exorbitance, — I  think  does  not  do  so  in  the  present  case.  It  may 
depend  largely  on  facts  and  circumstances  whether  there  is  exorbitance  or  not.  And 
as  to  these  the  Court  may  rightly  require  the  finding  of  a  jury  as  indispensable  to  the 
discharge  of  its  own  office. 

With  these  general  principles  in  view,  the  question  arises,  what  the  presiding 
Judge  did  in  the  present  case,  and  whether  he  was  right  or  wrong  in  so  doing  ? 

We  must  deal  with  the  direction  in  this  case  with  the  fairness  of  construction 
to  which  all  directions  given  in  the  course,  often  in  the  hurry,  of  a  trial  are  justly 
entitled.  A  Judge  is  not  then  adjusting  nicely  framed  axioms  for  a  leg%l  text-book. 
He  is  giving,  on  the  spur  of  the  moment,  a  practical  judgment  for  the  guidance  of 
all  concerned;  and  in  reviewing  the  direction  we  are  not  critically  to  carp  "at  its 
terms,  but  fairly  to  estimate  its  true  meaning  and  intent.  We  must  also,  I  think, 
in  considering  the  direction  given,  take  into  view  the  terms  of  the  counter  directions 
which  were  proposed  to  be  substituted. 

What  the  presiding  Judge  substantally  did  in  the  present  case,  as  I  have  gathered 
from  the  bill  of  exceptions,  was  to  put  it  to  the  jury  whether,  in  the  circumstances, 
that  is,  the  circumstances  in  which  the  contract  was  made,  the  sum  of  £20  a-day 
was  "  an  exorbitant  and  unconscionable  amount  as  payable  for  the  delay  referred  to ; " 
and  if  they  answered  this  in  the  affirmative,  to  hold  that  the  contract  was  one  to 
be  controlled ;  that  a  verdict  should  be  in  consequence  returned  for  the  pursuers  on 
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the  first  counter  issue ;  and  that  the  jury  should  go  on  to  inquire  under  the  second  counter 
issue  what  was  the  utmost  amount  of  actual  damage.  This  was  not  done  in  so  many 
words;  but  I  think  it  is  what  in  substance  was  done.  The  proceedings  may  be 
described  not  unreasonably  by  saying  that  what  the  Judge  did  was  to  consult  the 
jury  whether,  in  their  estimation,  the  sum  was  at  the  date  of  the  contract  exorbitant 
and  unconscionable,  and  to  declare  that  if  they  answered  affirmatively  he  exercised  the 
judicial  function  of  controlling  the  contract,  and  laid  down  that  nothing  more  than 
the  utmost  amount  of  actual  damagd  could  be  recovered. 

I  am  not  prepared  to  say  that  it  is  incompetent  in  such  a  case  to  reach  the  judicial 
conclusion  as  to  whether  the  sum  claimed  should  be  restricted  to  actual  damage  or 
not,  by  asking  the  jury  whether,  in  their  estimation,  as  practical  men  of  business, 
the  sum  stipulated  for  was  at  the  time  exorbitant  and  unconscionable.  It  may 
happen  in  many  cases  that  to  take  the  opinion  of  practical  men  of  good  sense  on  this 
point  is  the  only  possible  mode  of  reaching  a  satisfactory  conclusion.  In  other  cases 
it  may  be  proper  to  direct  the  inquiry  of  the  jury  to  specific  facts  ;  and,  according  as 
they  may  find  on  these  facts,  to  restrict  the  claim  or  not.  But  the  facts  may  be  often 
so  difficult  of  extrication,  and  so  complicated  [202]  ^7  t^®  intermingling  opinions  of  rival 
experts,  that  the  only  judicious  mode  of  reaching  a  satisfactory  result  is  to  put  the 
matter  to  the  judgment  of  men  of  plain  common  sense,  acquainted  with  everyday 
business.  I  am  not  prepared  to  say  that  in  the  present  case  this  was  other  than  the 
most  judicious  course. 

I  do  not  therefore  dissent  from  the  judgment,  that  the  exceptions  ought  to  bo 
disallowed.  But  I  desire  to  add,  before  concluding,  that  I  think  it  ought  not  to  be 
inferred  from  the  judgment  that  in  every  case  whatever  in  which  such  a  question 
goes  to  jury  trial,  the  matter  is  to  take  the  stereotyped  course  of  the  jury  being  asked 
whether  in  their  opinion  the  sum  stipulated  was  exorbitant  and  unconscionable.  I 
conceive  the  true  legal  course  in  such  a  case  is  not  for  the  Judge  simply  to  roll  over  the 
whole  question  on  the  jury,  but  himself  to  decide,  with  the  benefit  of  the  jury's 
assistance,  whether  the  contract  sum  is  or  is  not  to  be  restricted  to  actual  damage. 
The  question  proper  to  be  put  to  the  jury  may  vary  with  the  circumstances  of  the  case  ; 
and  I  do  not  think  that  any  absolute  rule,  fettering  the  Judge's  discretion  as  to  the 
question  he  is  to  put,  can  be  expediently  laid  down  beforehand. 

With  regard  to  the  motion  for  a  new  trial,  I  think  the  points  raised  were  all 
of  them,  without  exception,  points  proper  for  the  determination  of  the  jury  on  the 
evidence ;  and  I  do  not  consider  the  jury  to  have  gone  so  far  wrong  as  to  warrant  their 
verdict  being  disturbed. 

Lord  Nkaves. — I  need  not  say  that,  in  trying  this  case  in  Glasgow,  and  in 
considering  it  since,  I  have  regarded  the  questions  raised  in  it  as  attended  with  great 
nicety,  and  requiring  great  delicacy  in  dealing  with  them.  The  case  involves  the 
exercise  of  an  equitable  power  connected  with  an  inquiry  into  special  facts,  and  many 
cases  exactly  similar  have  not  occurred.  The  principles  by  which  I  was  actuated 
were  these, — that  whether  the  payment  here  stipulated  be  called  a  penalty,  or  liquidated 
and  ascertained  damages — involves  a  question  that  the  parties  themselves  cannot  place 
altogether  beyond  the  reach  of  equity.  There  is  no  doubt  about  the  legal  construction 
of  either  of  these  documents.  Their  construction  in  strict  law  is  that  the  party 
promises  to  pay  JB20  a-day  for  delay.  But  that  is  not  the  question  to  be  tried.  The 
question  is,  whether  it  is  out  of  the  power  of  a  Court  of  Equity,  in  the  circumstances, 
to  get  round  the  legal  efifect  and  construction  of  the  mere  writing,  and  to  do  justice  to 
the  parties  by  some  mitigation  of  what  is  there  stipulated.  I  take  it  to  be  part  of 
the  law  of  Scotland  that  in  such  stipulations  it  is  possible  to  do  so.  This  is  not  the 
law  of  Scotland  only,  but  of  other  countries  also.  A  passage  is  quoted  in  Mr.  Addison's 
bookfromPothier,  to  the  effect  that  where  parties  by  anticipation  set  about  to  say  what  shall 
be  the  consequence  of  a  breach  of  contract,  "  if  the  stipulation  made  is  iniquitous,  it 
shall  not  be  sustained  to  its  full  effect."  There  are  great  differences  in  the  stipulations 
themselves  that  are  so  made,  and,  in  particular,  there  is  a  great  difference  according  as 
the  breach  of  contract  consists  in  faciendo  and  in  non  faciendo.  If  a  man  wilfully 
goes  against  what  he  has  promised  not  to  do,  that  is  an  unfavourable  case  for  restriction. 
Take  the  case  suggested  in  one  of  the  authorities  referred  to : — I  let  my  house  and 
grounds  to  a  tenant,  with  a  prohibition  against  cutting  any  of  the  trees,  and  I  put  a 
sum  on  every  tree  that  he  may  cut ;  if  ho  cuts  these  trees,  a  Judge  should  be  very 
loath,  as  an   equitable  question,   to  restrict   it,    unless  it   was  something    perfectly 
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fabulous  and  beyond  all  bounds ;  because  that  is  a  wilful  wrong,  and  I  am  entitled 
to  put  my  own  price  on  the  injury  which  he  wilfully  does.  But,  as  well  stated  in 
Pothier's  observations,  the  cases  of  delay  and  failure  non  faciendo  belong  to  a  very 
different  consideration  of  equity.  That  failure  may  not  be  wilful  or  culpable,  at  least 
at  the  time  when  the  delay  takes  place.  It  may  be  the  result  of  a  damnum  fatdU, 
In  many  contracts  the  failure  arises  from  causes  over  which  the  party  has  no 
control,  from  circumstances  occurring  which  were  not  contemplated.  Or  there  may 
be  fault  in  the  contractor,  but  the  fault  may  not  be  in  the  failure.  The  fault  may  be 
in  an  over  sanguine  estimation  originally,  or  in  a  miscalculation  of  what  time  was 
required,  or  of  what  efforts  were  necessary  to  accomplish  the  contract.  That  is  a 
matter  in  which  equity  will  interfere  to  modify  the  stipulation,  if,  in  a  mutual  contract, 
advantage  is  taken  of  failure  in  order  not  to  indemnify,  but  to  [203]  enrich  the  one 
party  to  the  absolute  loss  of  the  other.  We  know  quite  well  that  parties,  from  sanguine 
expectations  that  things  will  all  go  right,  will  accede  to  almost  any  stipulation  at  that 
time,  from  not  being  able  to  realise  the  difficulties  and  the  consequences.  I  daresay 
this  party  did  not  anticipate  that  he  was  putting  his  name  to  a  document  that  involved, 
if  there  should  be  a  year's  delay,  .£6000  for  not  furnishing  this  crane.  In  one  of  the 
most  illustrious  examples  we  have  of  a  very  penal  exaction,  the  party  agrees  to  it  from 
being  so  perfectly  certain  that  his  ships  will  arrive  in  time  that  he  anticipates  no 
difficulty  in  paying  the  money ;  and  therefore  he  thinks  it  a  mere  jest  that  he  should 
agree  to  so  sanguinary  a  penalty, — ^not  indeed  sanguinary,  if  it  could  be  construed 
as  merely  affecting  flesh  and  not  blood.  That  example  is  given  by  one  well  acquainted 
with  human  nature ;  but,  practically  speaking,  the  same  thing  goes  on  every  day  on 
a  different  scale  and  in  different  circumstances ;  and  it  is  just  as  a  protection  against 
such  occurrences  that  equity  interposes.  Not  that  these  damna  fatdlia,  or  unforeseen 
accidents,  will  liberate  a  man  who  makes  a  bargain  from  paying  the  actual  damage 
that  he  occasions,  but  in  such  rash  engagements  equity  will  temper  the  strictness  of 
the  law  by  its  merciful  interposition. 

These  are  the  circimistances  in  which  this  case  was  sent  to  be  tried.  I  do  not  wish 
to  defend  either  the  course  that  was  taken,  or  the  verdict,  so  far  as  we  have  to  do  with 
it,  by  mere  reference  to  the  previous  procedure  that  took  place.  I  think  the  procedure 
was  right.  The  Lord  Ordinary,  I  think,  prematurely  found  that  this  penalty  could  be 
restricted  ;  because,  although  in  some  circumstances  we  may  see  at  once  that  a  penalty 
ought  to  be  restricted,  while  in  others  we  may  see  at  once  that  it  is  not  restrictable, 
there  are  and  must  be  cases  in  which  a  Court  cannot  know  whether  it  is  an  unreason- 
able and  iniquitous  exaction  or  not.  This  appears  to  me  to  be  one  of  those  cases.  A 
derrick  crane  is  not  a  nomenjuris^  so  that  we  should  know  what  the  value  of  it  is,  or 
what  \a  the  value  of  the  want  of  it ;  nor  do  we  know  all  the  modes  in  which  the  ship- 
building trade  may  be  affected  by  the  want  of  such  an  implement  or  the  having  it. 
The  defenders  were  prepared  with  evidence  to  show  that  this  was  a  most  reasonable 
stipulation ;  and  if  that  had  been  proved  to  the  satisfaction  of  the  tribunal  that  was 
to  judge  of  it,  the  Lord  Ordinary's  view  must  at  once  have  been  excluded.  Both 
parties  were  allowed  an  opportunity  of  entering  into  that  matter,  and  did  so. 

What  was  the  Judge  at  the  trial  to  do  in  these  circumstances  ?  If  the  defenders' 
contention  implied  that  considerations  of  equity  and  inequity  were  altogether  to  be 
disregarded,  I  think  that  was  wrong.  On  the  other  hand,  if  it  was  that  the  Judge  was 
to  take  into  consideration  the  evidence  of  reasonableness  and  unreasonableness  on  both 
sides,  and  himself  to  decide  that,  I  should  have  felt  that  a  very  difficult  task ;  and  the 
general  rule  is,  that  the  Judge  should  leave  such  questions  to  the  jury.  The  Judge  is 
not  to  judge  of  the  credibility,  or  veracity,  or  weight  of  the  witnesses.  He  may  judge 
whether  the  amount  of  evidence  is  sufficient  to  go  to  a  jury,  but  he  is  not  the  judge  of 
what  shall  be  believed  and  what  not.  That  is  for  the  jury,  and  therefore  I  cannot  see 
how  the  Judge  could  exercise  the  function  of  answering  the  question  whether  this  was 
in  the  circumstances  unconscionable,  exorbitant,  or  not,  Le.  so  unconscionable  that  a 
man  with  a  good  conscience  towards  his  neighbour  would  not  impose  or  exact  it.  That 
is  the  sort  of  question  I  left  to  the  jury.  It  is  true  it  is  the  Court  that  is  to  restrict 
this  penalty.  But  if  the  Court  requires  data,  the  act  is  still  their  restriction,  though 
dependent  and  contingent  on  these  elements,  which,  in  the  circumstances  of  the  case, 
are  unknown  to  them  till  they  are  enlightened  by  evidence  of  the  facts,  and  by  the 
verdict  of  those  who  are  the  proper  judges  of  matters  of  fact.  These  are  the  principles 
upon  which  I  endeavoured  to  conduct  the  case,  and  I  cannot  say  that  I  am  convinced 
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they  were  not  the  right  principles.  It  is  a  difficult  thing  to  adjust  a  special  verdict ; 
and  the  question  is^  whether  the  case  has  been  so  erroneously  tried  as  to  justify  t  his 
Court  in  setting  aside  the  result  arrived  at.  Endeavouring  now  to  apply  my  mind  to 
that  question  impartially,  I  cannot  say  that  I  think  so. 

This  interlocutor  was  pronounced: — "Disallow  the  exceptions,  and  find  the 
defenders  liable  to  the  pursuers  in  the  expenses  occa-[204]~sioned  by  the  bill  of  exceptions : 
Discharge  the  rule  formerly  granted,  refuse  to  grant  a  new  trial,  and  find  the  defenders 
liable  to  the  pursuers  in  the  expenses  incurred  under  the  rule,"  &c. 

Duncan,  Dbwab,  &  Black,  W.S. — J.  W.  &  J.  Mackenzie,  W.S. — Agents. 


No.  51.  VIIL  Maopherson,  204.    26  Nov.  1869.    1st  Div.— Lord  Barcaple,  B. 

John  Smith  (Thomson's  Factor),  Pursuer. — Sol-Gen.  Clark — Monro. 
George  Wallace,  Defender. — R-F.  Gordon —  Webster. 

DigposUion — Title  to  Sue — Personal  Right  to  Lands — General  Conveyance — Assignation 
to  Writs — Titles  to  Land  {Scotland)  Act,  1858. —  A.  in  his  settlement  granted  to 
trustees  a  general  conveyance  of  his  whole  heritage,  with  a  special  conveyance  of 
certain  subjects,  and  a  precept  of  sasine.  A.'s  trustees  by  minute  allocated  the  special 
subjects  to  B.  the  truster's  daughter.  B.  executed  a  marriage-contract,  containing  a 
general  conveyance  of  her  whole  heritage  to  trustees,  without  assignation  of  writs. 

A.'«  trustees,  without  completing  a  title,  conveyed  the  special  subjects  to  B.,  and 
assigned  the  writs.  B.  took  infeftment  on  the  assigned  precept  in  her  father's  deed, 
and  subsequently  granted  a  bond  over  the  special  subjects,  which  was  recorded. 

Thereafter  a  judicial  factor,  vested  in  the  rights  of  B.^8  marriage-contract  trustees, 
with  a  view  to  challenging  B.^s  infeftment,  completed  a  title  by  notarial  instrument  on 
the  general  conveyance  in  A.^s  settlement. 

In  an  action  brought  by  the  factor  to  reduce  B.^s  infeftment,  held  (1)  that  B.  having 
ex  facie  a  feudal  title  to  the  subjects,  it  was  necessary  for  the  pursuer  to  libel  as  his 
title  to  sue  a  real  right  to  the  subjects,  feudal  or  personal ;  (2)  that  the  feudal  title  set 
forth  by  the  pursuer  was  defective  in  this  respect,  that  the  marriage-contract  did  not 
contain  an  assignation  of  writs,  and  therefore  had  not  carried  to  the  pursuer  the  general 
conveyance  in  A.*s  settlement ;  (3)  that  the  piusuer's  title  rested  solely  on  the  general 
conveyance  in  the  marriage-contract,  which  only  conferred  a  jus  ad  rein,  and  not  a  real 
right.  (Lord  Deas,  holding  that  the  marriage-contract  contained  a  special  conveyance 
of  the  subjects,  and  that  the  writs  were^carried  as  accessories,  and  that,  therefore,  the 
pursuer  had  set  forth  a  good  feudal  title,  dissented  from  the  judgment.) 

Accretion — Feudal  Title — Personal  Eight. — Accretion  operates  to  support  a  personal 
as  well  as  a  feudal  right  to  land. 

Disposition — Assignation  of  Writs — Jus  actionis. — ^A  general  disposition  of  heritage 
conveys  no  right  of  fee,  but  gives  only  sljus  actionis. 

Opinion,  per  Lord  Deas,  that  in  a  special  conveyance  of  heritage  the  writs  are  con- 
veyed without  a  clause  of  assignation. 

Disposition — General  Conveyance — Special  Conveyance. — A  marriage-contract  conveyed 
to  trustees  the  wife's  whole  estate,  heritable  and  moveable,  especially  what  she 
was  or  might  become  entitled  to  under  the  will  of  her  father,  calculated  to  be  of  "  the 
value  of  £2600  or  thereby,  and  which  £2600  includes  the  house  properties  situated  in 
Castle  Street  of  Fraserburgh,  at  present  occupied  by  "  certain  tenants  named,  the  wife 
binding  herself  to  execute  all  necessary  deeds  for  conveying  the  said  estate  to  the 
trustees.  Held  (Lord  Deas  diss.)  that  this  was  not  a  special,  but  merely  a  general 
conveyance  of  the  subjects. 

This  action  was  raised  by  John  Smith,  judicial  factor  on  the  trust-estate  created  by 
the  antenuptial  contract  of  Harvey  Thomson  and  Mrs.  Jessie  Chalmers  or  Thomson,  for 
reduction  of  an  infeftment  taken  by  Mrs.  Thomson  on  certain  heritable  subjects  falling 
imder  the  trust,  and  a  bond  and  disposition  granted  by  her  over  said  subjects  in  favour 
of  George  Wallace. 
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The  creditor,  Wallace,  defended  the  action,  and  pleaded  that  the  pursuer  had  no 
title  to  sue. 

The  action  was  raised  in  the  following  circumstances : — Lewis  Chalmers  died  in 
September  1850,  leaving  a  trust-disposition  and  settlement  conveying  to  certain  persons, 
as  trustees,  his  whole  property,  heritable  and  moveable,  and  particularly,  inter  alia,  "  all 
and  whole  those  three-fourth  [205]  parts  of  one  whole  tenement  of  feu-ground,  with  the 
houses  and  others  built  thereon,  lying  in  Castle  Street,  bounded  as  follows,  viz.  having 
the  tenement  of  feu-ground,  which  of  old  belonged  to  the  deceased  James  Cowie,  ship- 
master, at  the  east,  &c. ;  and  by  the  feu  of  James  Park  Taylor  at  the  north :  also  all 
and  whole  ...  all  lying  within  the  town  and  parish  of  Fraserburgh  and  county 
of  Aberdeen ;  together  with  the  whole  writs  and  title-deeds  and  securities  of  the 
said  subjects  herein  conveyed,  and  all  rights  title,  and  interest  which  I  have 
therein." 

The  deed  contained  an  assignation  of  writs,  and  a  precept  of  sasine. 

The  truster  had,  in  1836,  been  infeft  in  the  subjects  above  described. 

On  3d  November  1852  his  accepting  trustees  allocated  to  the  truster's  eldest 
daughter,  Jessie  Chalmers,  a  certain  portion  of  her  father's  estate,  the  minute  of  meet- 
ing bearing  that  "  the  meeting  then  resolved,  that  as  Miss  Chalmers  is  to  be  married  on 
the  16th,  it  would  be  well  that  her  share  were  now  fixed,  to  save  a  second  valuation. 
Mr.  Chalmers  recommended  that  in  her  case  as  much  should  be  given  to  her  in 
heritage  as  possible,  and  suggested  that  the  properties  presently  occupied  by  David 
Curie,  William  Cruden,  John  Wilson,  James  Proctor,  Andrew  Eraser,  Mrs.  Thomson, 
George  Gordon,  William  Cumine,  and  John  Massie,  and  the  small  yard  at  the  end  of 
these  properties  next  Mr.  James  Park's,  all  contiguous,  and  valued  at  £815,  should  be 
assigned  to  her ;  that  the  bills  by  Lord  Saltoun  and  Major  Eraser  should  be  endorsed 
to  her,  the  same  being,  together,  for  £1000,  and  the  balance  paid  in  cash,  the  whole  to 
remain  in  the  hands  of  the  trustees  for  her  behoof.  The  meeting  approved  of  this  mode 
of  settlement,  and  instructed  and  authorised  Mr.  Chalmers,"  a  son  of  the  truster, 
"  accordingly." 

By  antenuptial  contract  of  marriage,  dated  15th  November  1852,  Jessie  Chalmers 
conveyed  to  trustees  "  all  and  sundry  lauds  and  heritages,  goods,  gear,  debts,  and  sums 
of  money,  and  generally  the  whole  estate,  heritable  and  moveable,  now  belonging  or 
resting  owing  to  her,  or  that  shall  pertain  and  be  owing  to  her  during  the  subsistence 
of  said  marriage,  and,  without  prejudice  to  the  foresaid  generality,  especially  the  whole 
estate,  sums  of  money,  and  effects,  heritable  and  moveable,  to  which  she,  the  said  Jessie 
Chalmers,  is  just  now  or  may  become  entitled  to  by  or  through  or  in  virtue  of  the  deed 
of  settlement  and  codicil  of  her  said  father  above  mentioned,  and  calculated,  so  far  as  at 
present  ascertained,  to  be  of  the  value  of  £2600  or  thereby  (but  under  deduction  of 
about  £153  received  in  part),  and  which  £2600  includes  the  house  properties  situated 
in  Castle  Street  of  Fraserburgh,  at  present  occupied  by  David  Curie,  William  Cruden, 
John  Wilson,  James  Proctor,  Andrew  Eraser,  Mrs.  Thomson,  George  Gordon,  William 
Cumine,  and  John  Massie,  and  the  small  yard  at  the  end  of  these  properties  next  Mr. 
James  Park's ;  and  the  said  Jessie  Chalmers  hereby  binds  and  obliges  herself,  her  heirs, 
executors,  and  successors,  to  execute  and  deliver  all  necessary  deeds  for  conveying  the 
said  whole  estate  of  every  description,  heritable  and  moveable,  so  far  as  she  is  interested 
therein,  to  the  said  trustees  nominated  herein." 

Thereafter  Jessie  Chalmers  was  married  to  Harvey  Thomson. 

In  May  1858  Lewis  Chalmers's  trustees,  who  had  never  taken  infeftment,  executed 
a  disposition  and  assignation  in  favour  of  Mrs.  Thomson. 

This  deed,  proceeding  on  the  narrative  "  that  the  subjects  hereinafter  conveyed  have 
been,  by  a  minute  of  meeting  of  the  said  trustees,  of  date  the  3d  day  of  November  1852, 
allocated  to  her,  the  said  Jessie  Chalmers  or  Thomson,  as  part  of  her  share  of  the  said 
trust-estate,"  bore  that  the  said  trustees  sold,  alienated,  and  disponed,  "to  and  in  favour 
of  the  sai<l  Jessie  Chalmers  or  Thomson,  and  her  lunrs  and  assignees  whomsoever, 
heritably  and  irredeemably,"  ijifpr  alia,  the  two  heritable  [206]  properties  in  Fraser- 
burgh, described  al)ove  in  the  settlement  of  Lewis  Chalmers.  "  And  we,  as  trustees 
foresaid,  assign  the  writs,  and  liavo  delivered  the  same  according  to  inventory." 

An  instrument  of  sasine  was  taken  in  favour  of  Mrs.  Thomson  upon  the  assigned 
precept  in  her  father's  settlement,  and  recorded  in  the  Register  of  Sasines  on  18th  June 
1858. 

On  26th  June  1858  Mrs.   Thomson   granted  in  favour  of  the  defender,  George 
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Wallace,  a  bond  and  disposition  in  security  of  the  heritable  subjects  above  described, 
and  this  bond  was  recorded  on  30th  June  1858. 

In  1865  the  marriage-contract  trustees  of  Mr.  and  Mrs.  Thomson  were  removed,  and 
the  pursuer,  John  Smith,  was  appointed  judicial  factor  in  their  room,  and  special  powers 
were  granted  to  him  to  complete  a  title  to  Mrs.  Thomson's  heritable  property,  "  and  that 
in  terms  of  Hhe  Titles  to  Land  (Scotland)  Act,  I860,'  and  to  take  all  proceedings  neces- 
sary for  completing  a  feudal  title  in  his  person." 

Thereafter  a  notarial  instrument  was  taken  by  the  pursuer,  and  recorded  on  28th 
June  1867,  proceeding  on  the  following  writs : — (1)  Instrument  of  sasine  in  the  subjects 
above  described  in  favour  of  Lewis  Chalmers,  dated  15th  March  1836  ;  (2)  Trust-disposi- 
tion and  settlement  of  Lewis  Chalmers,  mentioned  above ;  (3  and  4)  Two  codicils  to  this 
tnist^isposition  and  settlement ;  (5)  The  minute  of  meeting  of  Chalmers's  trustees  of 
3d  November  1852;  (6)  Mr.  and  Mrs.  Thomson's  marriage-contract;  (7)  Disposition 
and  assignation  by  Chalmers's  trustees  in  favour  of  Mrs.  Thomson  ;  (8  and  9)  Extract 
appointment  of  the  pursuer  as  judicial  factor,  and  decree  granting  special  powers.  This 
notarial  instrument  bore  to  be  taken  in  terms  of  the  Titles  to  Land  (Scotland)  Act, 
1858,  and  the  Titles  to  Land  (Scotland)  Act,  1860. 

The  present  action  was  then  brought  in  January  1869,  concluding  for  reduction  of 
(1)  the  instrument  of  sasine  of  18th  June  1858  in  favour  of  Mrs.  Thomson ;  and  (2)  the 
bond  and  disposition  in  security  in  favour  of  the  defender. 

The  defender  pleaded,  inter  alia ; — The  pursuer  has  no  title  to  sue. 

The  special  objections  taken  to  the  pursuer's  title  are  stated  in  the  Lord  Ordinary's 
note. 

The  Lord  Ordinary,  on  22d  June  1869,  pronounce<l  this  interlocutor : — "  Finds  that 
the  pursuer  has  not  at  present  in  his  person  a  completed  feudal  title  to  the  subjects  in 
question :  Therefore  sustains  the  defence,  that  the  pursuer  has  no  title  to  sue  this  action  : 
Dismisses  the  action,  and  decerns,  reserving  right  to  the  pursuer  to  challenge  the  defender's 
title  of  new,  if  he  shall  establish  a  good  title  in  his  own  person  on  which  to  sue :  Finds 
the  pursuer  liable  in  expenses ;  allows  an  account,"  &c.* 

*  "  XoTK. — The  pursuer  is  judicial  factor  on  the  trust-estate  created  by  the  ante- 
nuptial marriage-conl^act  betwixt  Harvey  Thomson  and  Jessie  Chalmers  or  Thomson,  in 
1852.  By  that  deed,  Mrs.  Thomson  assigned  and  disponed  to  trustees,  inter  alia,  the 
whole  estate  to  which  she  was  or  might  become  entitled  by  the  settlement  of  her  father, 
the  deceased  Lewis  Chalmers,  including  the  subjects  in  reference  to  which  the  titles 
challenged  in  this  action  are  sought  to  be  reduced.  The  trustees  were  removed  in  1865, 
and  the  pursuer  appointed  judicial  factor.  In  the  same  year  the  pursuer  applied  for  and 
obtained  special  power  to  complete  a  feudal  title  to  the  subjects  in  question.  Having 
taken  steps  for  completing  his  title,  he  has  brought  this  action  to  set  aside  an  infeft- 
ment  on  a  bond  and  disposition  in  security,  granted  by  Mrs.  Thomson  to  the  defender 
after  the  date  of  the  antenuptial  contract.  The  writs  sought  to  be  reduced  are,  1st,  an 
instrument  of  sasine  in  favour  of  Mrs.  Thomson,  recorded  on  18th  June  1858,  and  2d, 
the  bond  and  disposition  in  security  in  favour  of  the  defender,  dated  26th,  and  recorded 
in  the  Register  of  Sasines  30th  June  1858. 

[207]  "The  defender  states  a  variety  of  technical  objections  to  the  title  made  up  by 
the  pursuer,  in  respect  of  which  he  maintains  that  it  is  inefl'ectual,  and  that  the  pursuer 
has  therefore  no  title  to  sue.     It  is  necessary  to  consider  these  objections  in  detail. 

"1.  The  defender  objects  that  the  pursuer  only  applied  for,  and  obtained  power  to 
complete  a  title  under  the  Titles  to  Land  Act,  1860,  while  tlie  notarial  instrument  by 
which  he  completed  his  title  bears  to  proceed,  not  only  in  terms  of  that  Act,  but  also  of 
the  Titles  to  Land  Act,  1858,  which  alone  authorises,  in  regard  to  subjects  not  held 
burgage,  the  form  which  was  adopted,  of  completing  a  title  under  a  general  disposition 
of  lands,  the  Act  of  1860  only  authorising  that  course  in  reference  to  burgage  subjects. 
The  Lord  Ordinary  thinks  that  this  objection  is  not  well  founded.  The  Act  of  1860 
was  passed  chiefly  for  the  purpose  of  extending  the  provisions  of  the  previous  stiitute, 
with  necessary  modifications  to  burgage  subjects,  and  most  of  its  clauses  relate  only  to 
that  matter.  But  it  was  also  passed,  as  its  title  bears,  to  amend  the  previous  statute. 
Section  38  applies  to  all  lands,  whetlier  held  burgage  or  not,  and  prescribes  the  mode 
of  completing  a  title  by  a  judicial  factor  on  a  trust-estate.  In  asking  the  Court  for 
powers  under  the  Act  1860,  the  pursuer  must  be  held  to  have  had  tliis  section  in  view. 
The  power  which  he  got  was  to  complete  a  feudal  title  as  judicial  factor,  in  terms  of 
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[207]  '^^  pursuer  reclaimed,  and  argued ; — It  was  not  necessary  that  the  pursuer 
should  liave  a  feudal  title  to  entitle  him  to  sue  this  action ;  a  personal  [208]  i^ight  to 

the  Titles  to  Land  Act,  1860,  'and  to  take  all  proceedings  necessary  for  completing  a 
feudal  title  in  his  person.'  That  is  to  say,  the  power  was  granted  in  terms  of  the  38th 
section  of  the  Act  of  1860,  which  regulates  the  granting  of  such  powers  to  a  judicial 
factor  on  a  trust-estate,  to  complete  his  title  by  taking  all  proceedings  necessary  and 
warranted  by  common  or  statute  law.  The  notarial  instrument  properly  referred  to 
the  Act  of  1858,  as  well  as  that  of  1860,  the  former  being  the  warrant  for  expeding  a 
notarial  instrument  on  a  general  disposition,  while  the  pursuer's  power  to  make  up  a 
title,  as  judicial  factor,  had  been  obtained  under  the  latter. 

"  2.  The  defender  objects  to  the  notarial  instrument  expede  by  the  pursuer,  that  it 
only  bears  that  the  instrument  of  sasine  in  favour  of  Lewis  Chalmers,  the  granter  of 
the  trust-deed  containing  the  general  disposition  of  the  subjects,  was  presented  to  the 
notary,  without  mentioning  the  disposition  or  other  warrant  on  which  it  proceeded. 
This  objection  is  clearly  unfounded.  It  is  rested  on  section  12  and  schedule  H  of  the 
Titles  to  Land  Act,  1858.  The  section  contains  no  provision  on  the  subject.  The  form 
in  the  schedule  bears  that  there  is  presented  to  the  notary  '  a  disposition  (or  other  deed 
or  instrument)  recorded  in  the  (specify  Register  of  Sasines  and  date  of  recording),  by 
which  recorded  disposition  (or  other  deed  or  instrument),'  the  granter  of  the  general 
disposition  *  was  vest  in  all  and  whole,'  &c.  What  is  required  in  every  case  is  a  deed 
or  instrument  recorded  in  the  Eegister  of  Sasines,  and  constituting  an  infeftment  in 
the  subjects.  A  disposition  so  recorded,  under  the  recent  statutes,  will  constitute  an 
infeftment.  £ut  where  the  infeftment  is  in  the  original  form  of  an  instrument  of  sasine, 
it  is  that  alone  which  the  Act  requires  to  be  presented  to  the  notary. 

*^  3.  The  defender  maintains  that,  as  the  trust-deed  of  Lewis  Chalmers  contains  a 
special  disposition  of  the  subjects,  it  was  not  competent  to  adopt  the  statutory  form  of 
obtaining  infeftment  on  a  general  disposition.  This  is  a  point  on  the  construction  of 
the  statute  as  to  which  there  is  no  authority.  But  the  Lord  Ordinary  is  of  opinion, 
that  the  objection  is  not  well  founded.  The  provision  of  the  Act,  section  12,  bears 
reference  in  general  terms  to  the  case  where  a  party  shall  have  granted  a  general  convey- 
ance of  his  lands.  There  is  no  limitation  expressed,  and  it  is  for  the  objector  to  make 
out  that  any  is  implied.  It  is  easy  to  conceive  a  case  in  which  a  deed  containing  a 
special  conveyance  of  a  particular  subject  may,  by  a  clause  of  general  disposition,  convey 
subjects  of  much  larger  extent,  where  it  will  be  convenient  and  save  expense  to  com- 
prehend the  whole,  including  the  subjects  specially  conveyed,  in  one  notarial  instrument 
expede  on  the  general  conveyance.  It  may  also  happen  that  the  description  of  [208]s^il>- 
jects  specially  conveyed  may  be  inaccurate,  or  at  least  be  different  from  the  description 
in  the  previous  titles,  so  as  to  give  the  disponee  an  interest  to  prefer  completing 
his  title  under  a  general  conveyance  in  the  same  deed.  It  cannot  be  maintained  that 
where  a  party  holds  a  special  disposition,  and  also  a  general  disposition  of  the  same 
subjects,  from  the  same  author,  in  separate  deeds,  he  may  not  complete  his  title  under 
the  latter ;  and  it  does  not  appear  to  make  any  difference  in  principle  that  both  convey- 
ances are  in  the  same  deed.  There  is  nothing  in  the  way  in  which  the  general  convey- 
ance in  Lewis  Chalmers's  trust-deed  is  introduced,  or  expressed,  to  exclude  from  its 
operation  the  subjects  which  are  specially  described. 

"  4.  The  defender  maintains  that  the  notarial  instrument  expede  by  the  pursuer  is 
invalid,  in  respect  that  it  sets  forth  falsely  that  Mrs.  Thomson's  marriage-contract, 
containing  the  conveyance  by  her  to  her  marriage  trustees,  was  presented  to  the  notary, 
when  it  appears  from  an  extract  of  that  deed,  produced  by  the  pursuer,  that  it  was  then 
recorded  in  the  Sheriff-court  books,  and  must  have  been  in  the  custody  of  the  Sheriff- 
clerk.  This  is  an  objection  which  cannot  be  taken  by  way  of  exception.  But  the  Lord 
Ordinary  does  not  think  it  could  be  sustained  in  a  reduction.  Assuming,  as  the  defender 
did  in  his  argument,  that  an  extract,  and  not  the  principal  deed,  was  exhibited  to  the 
notary,  the  misrecital  involved  in  describing  it  as  *  an  antenuptial  contract  of  marriage  * 
does  not  appear  to  be  a  fatal  defect.  It  was  of  no  importance  to  the  validity  of  the 
instrument  whether  the  contract  itself  or  an  extract  was  produced.  The  error  did  not 
affect  the  essentials  of  the  notarial  act,  and  there  are  many  cases  in  which  sasines  have 
been  sustained  with  much  more  glaring  inaccuracies  of  expression. 

"  5.  The  most  important  objection  taken  to  the  pursuer's  title  is,  that  there  is  nothing 
either  set  forth  in  the  notarial  instrument,  or  in  existence,  to  connect  the  pursuer  witli 
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the  subjects  was  sufficient.     But,  in  fact,  there  was  a  sufficient  feudal  title.     A  disposi- 
tion of  heritage  conveyed  all  accessories  necessary  [209]  ^^  support  the  right.    A  disponer, 

the  conveyance  in  Lewis  Chalmers's  trust-deed,  so  as  to  entitle  him  to  complete  a  title 
under  it  By  that  deed  Lewis  Chalmers  conveyed  his  whole  estate,  heritable  and  move-^ 
able,  to  trustees,  with  directions  to  divide  it,  or  the  proceeds,  among  his  children.  The 
trustees  never  took  infeftment.  By  a  minute,  dated  3d  November  1852,  they  allocated 
certain  heritable  property,  including  the  two  subjects  in  question,  to  Mrs,  Thomson,  as 
part  of  her  share  of  the  estate.  On  15th  November  1852,  Mrs.  Thomson,  by  her 
antenuptial  contract,  assigned  and  disponed  to  her  marriage  trustees  the  whole  estate  to 
which  she  was  or  might  become  entitled  by  her  father's  settlement,  including,  inter  alia, 
these  two  subjects.  Neither  in  the  minute  of  the  trustees  nor  in  the  marriage-contract 
are  the  subjects  described  as  in  the  trust-deed  of  Lewis  Chalmers,  and  in  the  previous 
titles;  but  it  is  not  disputed  that  they  are  sufficiently  identified.  La  1858,  six  years 
after  the  date  of  the  marriage-contract,  the  trustees  of  Lewis  Chalmers  granted  a  formal 
disposition  and  assignation  of  the  subjects  in  favour  of  Mrs.  Thomson,  with  obligation 
to  infeft  and  assignation  of  writs.  Thereafter,  in  1867,  the  pursuer,  as  now  in  right  of 
the  marriage  trustees  of  Mrs.  Thomson,  expede  and  recorded  the  notarial  instrument  to 
which  the  objection  refers,  for  the  purpose  of  completing  his  title. 

"  The  instrument  sets  forth  that  there  was  exhibited  to  the  notary  the  sasine  in 
favour  of  Lewis  Chalmers,  in  the  subjects, — the  trust-disposition  by  Lewis  Chalmers, 
as  a  general  disposition  of  his  whole  heritable  and  moveable  property,  with  codicils 
nominating  additional  trustees, — the  minute  of  the  trustees  allocating  the  subjects  to 
M!r8.  Thomson, — Mrs.  Thomson's  marriage-contract,  conveying  the  subjects  to  her 
marriage  trustees  in  1852, — the  disposition  and  assignation  by  the  trustees  of  Lewis 
Chalmers  to  Mrs.  Thomson  in  1858, — the  extract  act  and  decree  removing  the  marriage 
trustees,  and  appointing  the  pursuer  judicial  factor, — and  the  extract  decree  authorising 
him  to  complete  a  title  to  the  subjects.  It  is  clearly  necessary  to  the  validity  of  this 
instrument  that  the  pursuer  shall  have  been  in  right  of  the  disposition  and  assignation 
by  Chalmers's  trustees  to  Mrs.  Thomson,  and  he  can  only  have  got  right  to  it,  if  at  all, 
through  the  previous  conveyance  by  Mrs.  Thomson  in  her  marriage-contract. 

[209]  "  The  Lord  Ordinary  is  of  opinion  that  it  cannot  be  held  that  the  conveyance 
in  the  marriage-contract  gave  the  disponees  under  that  deed  right  to  the  disposition  and 
assignation,  and  the  trust-disposition,  to  the  effect  of  enabling  them,  or  the  pursuer  as  now 
in  their  right,  to  take  infeftment  on  the  trust-disposition,  either  by  taking  sasine  on  the 
unexecuted  precept,  or  by  expeding  a  notarial  instrument  on  the  general  conveyance 
which  it  contains.  The  conveyance  in  the  marriage-contract  has  no  assignation  of  writs, 
either  special  or  general  It  has  long  been  settled  that  a  general  assignation  of  writs 
carries  all  prior  unexecuted  precepts  and  procuratories,  so  as  to  enable  the  disponee  who 
has  such  an  assignation  to  take  infeftment  on  them.  The  same  rule  must,  it  is  thought, 
apply  to  the  right  to  expede  an  instrument  on  a  prior  general  disposition,  under  the 
Titles  to  Land  Act.  It  is  also  settled  law  that  when  a  disponee  has  completed  a  title, 
and  become  feudal  proprietor,  he  has  right  to  the  whole  titles,  as  accessories  to  the 
subjects.  Even  while  uninfeft  he  may  have  a  right  to  possession  of  the  titles  in  a 
question  with  the  granter  of  the  disposition,  or  his  heir.  But  the  Lord  Ordinary  knows 
of  no  authority  for  the  proposition  that  a  disponee  who  has  not  even  a  general  assigna- 
tion to  writs  is  entitled,  merely  in  respect  of  his  personal  right  as  disponee,  to  use  them 
for  the  purpose  of  expeding  infeftment  on  a  deed  in  favour  of  his  author,  or  some  one 
from  whom  he  derived  right.  On  the  contrary,  the  opposite  doctrine  is  assumed  by  all 
the  authorities  in  stating  the  use  and  effect  of  an  assignation  to  writs.  Thus  Mr. 
Bobert  Bell,  in  his  treatise  on  the  Conveyance  of  Land  to  a  Purchaser,  p.  58,  says, — 
'This  assignation  is  serviceable  in  this  respect,  that  it  gives  right  to  the  purchaser,  not 
only  to  the  title-deeds,  but  to  all  the  unexecuted  procuratories  or  precepts  of  sasine,  in 
virtue  of  which  the  purchaser  may  take  infeftment  with  the  same  effect  as  if  the  pro- 
curatory  or  precept  had  been  specially  assigned  with  all  the  precision  possible.'  The 
Lord  Ordinary  holds  it  to  be  clear  law  that  it  is  only  in  virtue  of  an  assignation,  special 
or  general,  that  a  disponee  can  take  infeftment  in  virtue  of  the  unexecuted  precept  or 
procuratory  in  a  prior  conveyance,  and  he  sees  no  ground  for  applying  a  different 
principle  to  the  completion  of  a  feudal  title  by  the  form  recently  introduced  of  expeding 
an  instrument  on  a  general  disposition. 

*'£ven  if  the  marriage-contract  had  contained  an  assignation  to  writs,  the  Lord 
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after  executing  a  disposition,  could  not  be  held  to  retain  the  mere  executorials,  which 
were  of  no  use  to  him  after  [210]  parting  with  the  subjects.  In  Mre.  Thomson's  general 
conveyance  in  her  marriage-contract  there  was,  indeed,  no  clause  of  assignation  of  writs, 
but  the  writs  were  truly  carried  by  the  disposition.  The  principle  was,  that  a  special 
conveyance  conveyed  all  things  necessary  to  make  up  a  title.  Thete  was  a  special  con- 
veyance here,  for  the  particular  lands  included  in  the  conveyance  were  enumerated. 
Next,  as  to  the  disposition  to  the  marriage-trustees  being  prior  to  the  disposition  to  their 
author,  it  was  sufficient  to  say  that  none  of  the  authorities  confined  the  doctrine  of 
accretion  to  feudal  right.* 

The  respondent  argued; — To  enable  the  pursuer  to  complete  his  title  upon  the 
general  conveyance  contained  in  the  truster's  settlement  under  sec.  12  of  the  Titles  to 
Land  Act,  1858,  it  was  necessary  for  him  to  have  an  assignation  to  that  writ;  but 

(1)  at  the  date  of  the  marriage-contract  Mrs.  Thomson  held  no  assignation  thereto,  and 

(2)  the  marriage-contract  contained  no  assignation  of  writs.  The  general  conveyance  in 
the  marriage-contract  did  not  imply  an  assignation  of  writs.! 

At  advising, — 

Lord  Kinloch. — The  question  before  us  is,  whether  the  pursuer,  Mr.  Smith,  who 

Ordinary  does  not  think  it  would  have  entitled  the  pursuer  to  use  the  disposition  and 
assignation  by  Chalmers's  trustees  to  Mrs.  Thomson  as  a  mid-couple  to  connect  him  with 
the  trust-disposition.  The  marriage-contract  is  dated  in  1852,  and  the  disposition  and 
assignation  was  not  granted  till  1858.  The  Lord  Ordinary  can  discover  no  authority 
for  holding  that  a  general  assignation  to  writs  can  give  right  to  a  deed  subsequently 
taken  by  the  granter,  to  the  effect  of  making  it  a  mid-couple  for  taking  infeftment  on  a 
prior  disposition,  whether  by  executing  the  precept  or  by  expeding  a  notarial  instrument 
on  a  general  conveyance.  He  thinks  that,  both  on  principle  and  from  the  ordinary 
words  of  style  in  the  clause,  it  must  be  held  to  refer  only  to  writs  already  existing  in 
favour  of  the  granter  or  his  predecessors.  It  is  true  that,  on  the  principle  of  accretion, 
a  title  subsequently  completed  in  the  person  of  the  granter  will  take  effect  for  the 
benefit  of  the  grantee,  so  as  to  validate  the  conveyance  in  his  favour,  and  any  infeftment 
which  may  have  been  taken  on  it.  But  the  doctrine  of  accretion  has  never  been  held 
to  import  assignation  of  a  supervenient  personal  right,  to  the  effect  of  enabling  the 
grantee  to  use  it  for  the  purpose  of  completing,  as  distinguished  from  validating  his  title. 

"  The  Lord  Ordinary  is  therefore  of  opinion  that  the  pursuer  has  not  completed  a 
valid  feudal  title  to  the  subjects.  In  that  state  of  matters,  he  has  not  a  title  to  pursue  this 
reduction  of  the  defender's  infeftment  as  a  bond-holder  on  these  subjects.  The  objec- 
tions which  he  takes  to  that  infeftment  may  be  well  founded,  and  fatal  to  its  validity. 
But  until  he  shall  himself  complete  a  title  which  will  give  him  a  valid  feudal  right 
to  the  lands,  free  from  the  burden  of  [210]  *^®  bond  and  disposition  in  security,  on  the 
titles  founded  on  by  the  defender  being  set  aside,  he  can  have  no  legitimate  interest  to 
impugn  them.  This  is  no  doubt  a  competition 'of  titles,  between  the  pursuer  alleging  a 
title  of  absolute  property,  and  the  defender  maintaining  his  security  title.  But  neither 
party  can  be  entitled  to  set  aside  the  title  of  the  other,  unless  he  can  show  a  title  in  bis 
own  person  which  will  give  him  right  to  the  lands  in  absolute  property,  or  in  security, 
as  the  case  may  be,  on  his  succeeding  in  his  challenge.  The  action  has  been  properly 
brought  by  the  pursuer,  as  heritable  proprietor  of  the  subjecbB.  It  is  only  in  that 
character  that  he  can  have  any  right  or  legal  interest  to  set  aside  an  infeftment  taken 
by  another  party  in  these  subjects;  and  having  failed  to  establish  that  the  right  of 
property  is  in  him,  by  the  production  of  a  regularly  deduced  feudal  title,  he  is  not 
entitled  to  sue  the  action. 

"  As  the  title  to  sue  is  repelled,  the  Lord  Ordinary  does  not  think  that  he  should 
enter  upon  a  consideration  of  the  objections  stated  to  the  defender's  title." 

*  Pursuer^ 8  Authorities, — Erskine,  2,  7,  3 ;  4,  1,  20;  Boswell  v,  Notman,  June  29, 
1833,  11  S.  863;  Galbraith  v.  Galbraith,  Dec.  21,  1821,  1  S.  226  (N.  E.  216);  Baillie 
v.  Murdoch,  March  8, 1822, 1  S.  308-(N.  E.  363) ;  Eutherfurd  v,  Nisbet's  Trustees,  Nov. 
12, 1830,  9  S.  3  ;  Ajiderson  v,  Blair,  June  16, 1836,  US.  972  ;  Swan  v.  Western  Bank, 
March  22,  1866,  ante,  vol.  iv.  663 ;  Stair,  3,  2,  1 ;  Menzies'  Lect.  3d  ed.  643  (616,  2d 
ed.)';  Prof.  Bell,  643,  926 ;  Erskine  v,  Hamilton,  M.  6319,  2846. 
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18  Fesfced  with  all  the  rights  of  the  trustees  under  the  marriage-contract  of  Mr.  and  Mrs. 
Thomson,  has  a  title  to  sue  a  reduction  of  Mrs.  Thomson's  infef tmeut  in  certain  subjecti?, 
and  an  heritahle  bond  granted  by  her  over  these  subjects. 

I  agree  with  the  Lord  Ordinary  in  thinking  that  the  pursuer  has  not  completed  a 
valid  feudal  title  to  the  subjects  in  question,  though  I  do  not  entirely  concur  in  some  of 
his  Lordship's  views.  If  a  feudal  title  in  his  favour  be  necessary,  as  a  title  to  sue  (as  to 
which  a  controversy  has  been  raised  before  us),  no  title  to  sue  is  possessed  by  the 
pursuer. 

The  subjects  were  feudally  vested  in  the  deceased  Lewis  Chalmers,  Mrs.  Thomson's 
father.  They  were  included  in  a  general  conveyance  of  all  lands  and  heritages  granted 
hy  Mr.  Chalmers  to  the  trustees  under  his  mortis  causa  settlement.  By  a  minute  of 
allocation,  dated  3d  November  1852,  they  were  set  apart  for  his  daughter,  Mrs.  Thomson. 
They  were  afterwards  specially  disponed  to  her  by  these  trustees  by  disposition  dated 
11th  and  other  days  of  May  1858,  con-[211]-taining  an  assignation  to  writs  and  evidents. 
Iq  the  interval  between  these  dates,  viz.  on  15th  November  1852,  Mrs.  Thomson, 
then  Miss  Jessie  Chalmers,  Vcame  a  party  to  an  antenuptial  contract  with  her  intended 
husband  Harvey  Thomson,  by  which  she  made  over  to  trustees,  in  whose  place  the 
pursuer  Mr.  Smith  now  stands,  her  whole  lands  and  heritages,  and,  inter  alia,  those 
coining  to  her  under  her  father's  settlement.  The  pursuer  Mr.  Smith,  assuming  that 
the  trustees  under  Lewis  Chalmers's  settlement  had  a  right,  by  virtue  of  the  12th  section 
of  the  Titles  to  Land  Act,  1858,  to  take  a  notarial  instrument  (equivalent  to  sasine)  on 
the  general  disposition  in  that  settlement,  and  that  this  right  was  validly  transmitted  to 
himself  as  in  room  of  the  marriage-contract  trustees  by  the  deeds  now  mentioned,  took 
and  recorded  such  an  instrument  on  28th  June  1867,  and  now  contends  that  by  this 
proceeding  he  is  in  the  legal  position  of  one  feudally  infeft  in  the  subjects. 

I  am  of  opinion  that  this  title  has  in  it  a  fatal  flaw.  But  in  the  outset  I  may 
notice  that  I  do  not  lay  any  stress  on  the  circumstance  that  the  disposition  by  Lewis 
Chalmers's  trustees  to  Mrs.  Thomson  is  posterior  in  date  to  the  conveyance  in  her 
marriage-contract,  in  right  of  which  the  pursuer  now  stands.  I  think  it  does  not 
admit  of  a  doubt  that  the  benefit  of  the  disposition  to  Mrs.  Thomson  accresced  to 
her  previous  disponees  in  her  marriage-contract.  I  cannot  accede  to  the  doctrine 
that  the  principle  of  accretion  only  operates  to  support  an  infeftment.  I  think  it 
equally  operates  to  support  a  mere  personal  right.  Take  the  case  that  a  person  having 
no  right  whatever  grants  a  disposition  without  any  warrant  for  sasine,  direct  or 
constructive,  and  which  remains  exclusively  a  personal  title.  He  afterwards  acquires 
right  to  the  subject.  I  cannot  doubt  that  this  right  accresces  to  the  disponee,  though 
holding  a  mere  personal  title.  So  also  it  would  be  if  the  disponer's  right  rested  merely 
on  a  minute  of  sale.  To  the  effect  of  making  that  minute  an  effectual  personal  contract, 
accretion  would  unquestionably  take  place. 

The  Lord  Ordinary  throws  out  the  view  that  a  right  so  accrescing,  however 
vahdating  a  previously  given  right  in  its  substance,  cannot  be  made  use  of  as  a  link 
in  a  feudal  progress,  to  the  effect  of  completing  the  formal  title.  There  is  subtlety  in 
this  view;  but  I  doubt  its  soundness.  I  think  the  general  principle  is,  that  the 
accrescing  right  is  to  be  considered,  as  in  legal  construction,  anterior  in  date  to  the 
disposition  which  it  fortifies  in  all  respects  whatever.  At  all  events,  if  a  case  is 
conceivable  in  which  a  distinction  is  to  be  drawn  between  validation  of  right  and 
completion  of  feudal  title,  I  think  the  present  case  affords  no  room  for  such  distinction. 
I  approach  the  consideration  of  the  case  upon  the  footing  that  the  disposition  by 
Lewis  Chalmers's  trustees  to  Mrs.  Thomson  is  to  be  held,  to  all  effects  whatever,  in 
the  position  of  a  deed  anterior  in  date  to  the  marriage-contract. 

The  essential  flaw  appears  to  me  to  lie  in  this,  that  the  marriage-contract  contains 
no  l^al  assignation  of  the  right  competent  to  Lewis  Chalmers's  trustees,  and  assigned 
by  them  in  their  disposition  to  Mrs.  Thomson,  of  expeding  a  notarial  instrument,  on 
the  general  conveyance  in  Lewis  Chalmers's  settlement.  That  this  right  belonged  to 
Lewis  Chalmers's  trustees  themselves  cannot  be  doubted;  and  as  little  that  it  was 
assigned  to  Mrs.  Thomson  in  the  special  disposition  granted  to  her  in  1858,  which 
contained  an  assignation  to  writs  and  evidents.  But  the  marriage- contract  contains, 
as  I  read  it,  no  special  disposition  to  the  subjects  in  question ;  nor  anything  beyond 
a  general  disposition  to  '*  the  whole  estate,  sums  of  money,  and  effects,  heritable  and 
moveable,  to  which  she,  the  said  Jessie  Chalmers,  is  just  now  or  may  become  entitled 
to  by  or  through  or  in  virtue  of  the  deed  of  settlement  and  codicil  of  h^r  father."     Her 
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right  is  said  to  extend  to  the  value  of  £2600,  and  this  value  is  mentioned,  by  way 
of  explanation,  as  including  certain  properties  which  are  considered  to  be  identifiable 
with  those  now  in  question.  But  the  deed  contains  no  specific  disposition  of  these 
subjects.  It  can  only,  therefore,  be  regarded  as  giving  them  to  the  pursuer  under  the 
general  disposition.  But  I  hold  it  clear  in  law,  that  this  general  disposition  effects  no 
assignation  of  the  personal  right  to  expede  a  notarial  instrument  on  Lewis  Chalmers's 
deed.  This  arises  out  of  what  I  consider  the  firmly  settled  character  of  a  general 
disposition  of  lands  and  heritages  in  our  law.  [212]  Though  in  form  a  conveyance, 
it  operates  no  actual  conveyance  of  any  specific  subjects.  It  only  affords  a  right,  as 
to  such  subjects,  to  obtain  a  special  conveyance  from  the  granter  or  the  granter's  heir ; 
and  in  default  of  such  conveyance  to  proceed  to  acquire  its  equivalent  by  means  of  an 
adjudication  in  implement.  In  other  words,  it  only  affords  a  jtie  actionis  to  the 
disponee,  in  regard  to  the  specific  subjects.  And  even  to  this  extent  it  only  operates 
where  the  granter  of  the  general  disposition  was  himself  feudally  infeft  A  general 
disposition  is  in  itself  neither  equivalent  to  a  special  conveyance,  nor  to  an  assignation 
of  a  personal  i^ght.  There  has  been  no  case  cited  to  us,  in  which  an  assignation  to 
a  personal  right  has  been  held  to  have  been  effected  by  a  general  disposition  of  lands 
and  heritages.  For  this  reason  I  cannot  give  to  the  general  disposition  contained  in 
the  marriage-contract  the  effect  of  an  assignation  of  the  personal  right  vested  in  Lewis 
Chalmers's  trustees,  and  assigned  by  them  to  Mrs.  Thomson  in  their  disposition  of 
1858.  But  unless  the  marriage-contract  operates  this  effect,  there  is  wanting  an  essential 
link  in  the  progress  of  writs  constituting  the  pursuer's  feudal  title. 

The  pursuer,  as  I  conceive,  derives  no  support  to  his  contention  from  the  terms 
of  the  Titles  to  Land  Act,  1858.  By  the  12th  section  of  that  Act  it  is  made  com- 
petent to  the  disponee,  under  a  general  conveyance,  to  expede  a  notarial  instrument, 
which  shall  be  equivalent  to  sasine  in  any  specific  subjects  comprised  in  the  general 
conveyance.  To  this  extent,  but  to  this  only,  the  Act  alters  the  character  and  effect 
previously  attributable  to  such  a  conveyance.  But  the  enactment  only  applies  where 
the  granter  of  the  general  conveyance  has  been  feudally  infeft.  This  follows  from 
both  the  nature  of  the  case  and  from  the  terms  of  the  enactment  and  of  the  relative 
schedule.  Under  the  provisions  of  this  section,  it  was  competent  for  Lewis  Chalmers's 
trustees  to  expede  a  notarial  instrument  on  the  general  conveyance  in  his  settlement. 
And  by  the  terms  of  the  section,  this  was  also  competent  "to  any  other  party  who 
shall  have  acquired  right  to  such  conveyance,  in  whole  or  in  part,  by  service,  assignation, 
adjudication,  or  otherwise."  I  consider  the  pursuer  not  to  stand  in  the  position  of 
such  a  party.  The  disposition  by  Lewis  Chalmers's  trustees  to  Mrs.  Thomson  formed 
a  good  assignation  of  the  right,  being  a  special  disposition  of  the  subjects,  with  an. 
assignation  of  writs  and  evidents.  But  no  assignation  to  the  pursuer,  or  to  the 
marriage-contract  trustees  whom  he  represents,  is  contained  in  the  marriage-contract, 
and  they  therefore  do  not  occupy  the  statutory  place.  If  Mrs.  Thomson  had  been 
infeft  by  an  unchallenged  sasine,  her  general  conveyance  might  have  entitled  the 
pursuer  to  expede  a  notarial  instrument  under  the  Act.  But  the  pursuer  is  no^v 
bringing  Mrs.  Thomson's  infeftment  under  reduction,  and  he  cannot  found  on  it. 
And,  at  any  rate,  he  is  not  supporting  his  title  on  any  notarial  instrument  following 
on  Mrs.  Thomson's  conveyance,  but  on  a  notarial  instrument  following  on  Lewis 
Chalmers's  general  disposition,  and  the  right  to  expede  which  is  assumed  to  be 
assigned  to  him  by  the  marriage-contract.  The  general  conveyance  in  the  marriage- 
contract  operates  no  such  assignation. 

It  has  been  argued  very  strenuously  before  us,  that  every  disposition  of  heritage 
in  Scotland  contains  by  implication  an  assignation  to  writs  and  evidents,  and  80 
comprehends,  by  the  mere  force  of  the  disposition,  an  assignation  to  every  personal 
right  conceived  in  favour  of  the  disponee  by  any  previous  deed.  I  cannot  accede  to 
this  position,  which  I  consider  at  variance  with  the  whole  tenor  of  our  feudal  law. 
Whatever  may  be  said  of  the  reasonableness  of  holding  such  an  implication,  I  conceive 
that  our  law  has  never  recognised  it,  but  distinctly  and  emphatically  the  reverse.  X 
consider  it  a  well  settled  principle  that  a  mere  disposition  does  nothing  but  convey 
the  subject ;  conveying  it,  efiectually  or  not,  according  to  the  capacity  of  the  disponer, 
and  where  the  disponer  is  not  infeft,  failing  to  operate  any  real  right  in  the  person, 
of  the  disponee.  It  does  not  by  itself,  or  without  some  additional  clause,  convey  to 
the  disponee  any  personal  right  created  by  some  previous  deed  in  the  disponer's  favour, 
such  as  the  right  to  execute  a  still  unexecuted  procuratory  of  resignation  or  precept 


Vnr.  MAOPHBESON,  218.  SMITH  V,  WALLACE  [1869]  353 

of  sasine.  In  order  to  convey  such  right,  it  is  necessary  that  the  deed  should  either 
specially  assign  the  right,  or  contain  a  general  assignation  of  writs  and  evidents.  This, 
as  it  seems  to  me,  is  the  principle  on  which  our  law  of  conveyancing  has  heen 
[213]  immemorially  administered,  and  which  has  left  its  mark  on  authorities  which 
may  be  counted  by  hundreds. 

The  pursuer,    therefore,  as  I   humbly   conceive,   does   not   advance   his   case   by 
contending  that   the  right  to   the   subjects  themselves  having   been   transmitted   to 
him  by  a  series  of  dispositions,  these  inferred  an  assignation  of  writs  and  evidents, 
entitling  him  to  take  up  and  use  the  right  to  ezpede  a  notarial  instrument  on  Lewis 
Chalmers's  general  disposition.      Supposing  that  he  possessed  such  a  disposition  in 
the  marriage-contract,  it  is  unaccompanied  with  an  assignation  to  writs  and  evidents, 
or  any  equivalent  to  such ;  and  therefore  he  is  excluded  from  the  right  given  by  the 
Titles  to  Land  Act  as  well  to  the  disponee  under  such  a  general  conveyance  as  "  to 
any  other  party  who  shall  have  acquired  right  to  such  conveyance,  in  whole  or  in  part, 
by  service,  assignation,  adjudication,  or  otherwise."     The  other  party  here  alluded  to 
is  not  one  who  holds  a  disposition  to  the  subjects  themselves ;  but  is  one  who  has 
obtained  right  to  "  the  conveyance,"  that  is,  who,  in  a  habile  form,  has  had  assigned 
to  him  the  benefit  of  the  deed,  so  as  to  enable  him  to  exercise  the  rights  competent 
to  the  disponee  under  that  deed.    The  pursuer  has  had  given  to  him  no  such  assignment. 
But  the  pursuer's  case  fails  in  this   further  respect,  that  even  if  a  disposition 
to  the  subjects  implied  an  assignation  to  the  writs  and  evidents,  he  is  not  in  the 
position  of   one   possessing  such  a  disposition.     For  I  cannot  regard   the  marriage- 
contract  as  containing  a  disposition  of  the  specific  subjects  now  in  question.     It  at 
besU  only  comprehends  them  under  a  general  conveyance ;    which,  as  already  said, 
though  in  form  a  conveyance,  is  not  regarded  by  the  law  as  having  the  force  of  a 
disposition,  but  only  as  conferring  a  jtis  aciionis,  to  the  effect  of  obtaining  such  a 
disposition.     And  so  the  parties  to  the  marriage-contract  themselves  manifestly  thought ; 
for  Mrs.  Thomson  binds  and  obliges  herself  "  to  execute  and  deliver  all  necessary  deeds 
for  conveying  the  said  whole  estate  of  every  description,"  an  obligation  which  would 
have  been  wholly  unnecessary  if  an  actual  conveyance  had  been  operated  by  the  deed, 
in  a  legal  sense,  there  is  no  disposition  of  the  specific  subjects  now  in  question  in  the 
marriage-contract;   and  therefore  no  transference  of  any  collateral   right  implied  in 
such  a  disposition,  if  any  such  right  there  were. 

The  pursuer  having  thus  no  completed  feudal  title  to  the  subject  in  issue,  the 
question  remains, — which  was  elaborately  discussed  before  us,  but  does  not  appear 
to  have  had  such  prominence  given  to  it  in  the  debate  before  the  Lord  Ordinary, — 
whether  a  complete  feudal  title  is  necessary  as  a  title  to  sue  the  present  action.  The 
pursuer  contended  that  a  personal  right  to  the  subjects  is  a  sufficient  title  to  sue. 

This  contention  opens  the  door  to  questions  which  might  in  other  circumstances 
have  much  difficulty  and  delicacy.  If  the  pursuer  were  here  attempting  to  set  aside 
the  heritable  bond  on  objections  which  affected  the  bond  itself, — or  the  sasine,  actual 
or  constructive,  taken  on  it, — in  other  words,  were  seeking,  as  the  proprietor  of  the 
subjects,  to  clear  them  of  an  heritable  incumbrance,  made  real  by  sasine, — it  might  be 
strongly  maintained  that  he  could  not  do  this  without  himself  being  infeft  in  the 
subjects.  But  the  ground  of  the  pursuer's  reduction  is  different  from  this.  What 
he  seeks  to  challenge  is  Mrs,  Thomson's  infeftment,  and  the  heritable  bond  only 
oonsequentially.  What  he  proposes  to  do  is,  to  reduce  Mrs.  Thomson's  right  in  the 
lands  to  a  merely  personal  right ;  and  then  to  plead  that  the  personal  right  he  himself 
iias  derived  from  her  is  prior  and  preferable  to  any  possessed  by  the  defender.  This 
is  a  state  of  things  which  would  much  more  easily  admit  of  a  personal  right  as  a 
^cient  title  to  sue. 

But  I  think  his  title  still  deficient,  on  the  simple  ground  that  he  has  no  personal 
light  to  the  subjects  in  the  strict  legal  sense  of  the  phrase.  He  has  no  disposition 
under  the  marriage-contract.  He  has  nothing  but  a  jus  acttoniSf  entitling  him,  it 
Bay  be,  to  obtain  a  complete  title,  but  at  present  not  so  much  as  vesting  in  him  a 
personal  fee.  He  has  no  higher  right  than  might  be  vested  in  him  under  a  minute 
cf  Bale,  on  which  nothing  further  had  followed.  I  am  of  opinion  that  this  constitutes 
ao  sufficient  title  to  pursue  this  reduction  of  Mrs.  Thomson's  infeftment,  and  of  the 
heritable  bond  granted  by  her.  The  pursuer  [214]  ^nay  acquire  a  sufficient  title  by 
tfter  proceedings,  but  at  present  it  is  not  possessed  by  him. 

The  practical  result  is  an  affirmance  of  the  Lord  Ordinary's  judgment,  in  so  far 
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as  it  sustains  the  defence  that  the  pursuer  has  no  title  to  sue.     To  any  other  than 
this  general  effect  I  think  it  would  he  inexpedient  to  pronounce  an  opinion. 

Lord  Deas. — In  this  case  the  pursuer  seeks  to  reduce  a  hond  and  disposition  id 
security,  granted  in  favour  of  the  defender,  and  an  instrument  of  sasine  following 
thereon.  The  primary  object  of  the  action  is  to  set  aside  the  sasine,  and  if  the  pursuer 
has  a  good  title  to  reduce  that  instrument,  we  cannot  stop  him  at  present,  upon  the 
ground,  which  may  afterwards  emerge,  that  he  has  no  sufficient  title  to  go  further,  and 
set  aside  the  bond.  If  he  succeeds  in  reducing  the  sasine,  he  brings  the  question  to 
one  between  parties,  neither  of  whom  have  feudal  titles,  but  who  are  both  relying  on 
personal  rights.  There  is  a  great  deal,  therefore,  in  the  view  that  in  order  to  get  this 
question  reduced  to  one  between  persons  relying  on  personal  titles,  a  feudal  title  may 
not  be  required,  although  it  may  be  necessary  to  enable  him  to  go  further.  The 
question  whether  a  personal  title  is  sufficient,  is  one  of  considerable  difficulty,  and 
only  arises  on  the  assumption  that  the  pursuer  has  not  a  feudal  title.  I  am  of  opinion 
that  he  has  a  good  feudal  title. 

The  progress  of  titles  on  which  the  pursuer  founds  is  set  forth  in  the  notarial 
instrument  which  he  expede.  One  link  in  that  chain  of  titles  is  a  disposition  by  the 
trustees  of  Lewis  Chalmers,  in  favour  of  the  daughter  of  the  truster,  Mrs.  Thomson. 
That  deed  is  subsequent  in  date  to  the  deed  under  which  the  pursuer  claims,  viz.  the 
antenuptial  contract.  One  of  the  questions  raised  is  whether  accretion  took  place, 
and  put  parties  in  the  same  position  as  if  the  disposition  had  been  granted  prior  to 
the  marriage-contract.  With  reference  to  that  matter,  I  entirely  concur  with  Lord 
Kinloch,  that  we  must  deal  with  the  case  on  the  footing  that  the  disposition  is  to  be 
regarded  as  if  it  had  been  a  deed  anterior  in  date  to  the  marriage-contract. 

The  deeds  stands  thus:  Lewis  Chalmers  was  infeft  in  the  subjects  in  quesiion, 
and  died  leaving  a  general  disposition  in  favour  of  trustees.  These  trustees  might 
have  completed  their  title  to  the  subjects  by  notarial  instrument,  but  they  did  not 
do  so.  They,  however,  executed  a  disposition  in  favour  of  Mrs.  Thomson,  and  it 
is  not  disputed  that  she,  likewise,  could  have  completed  her  title  under  the  Titles 
to  Land  Act  of  1868.  The  objection  urged  is  that  the  dispositive  clause  in  the 
antenuptial  contract  executed  by  Mrs.  Thomson  in  favour  of  her  marriage-contract 
trustees  is  not  in  terms  which  enable  them  to  complete  their  title,  as  Mrs.  Thomson 
herself  might  have  done  under  the  Act.  The  judicial  factor  is,  of  course,  exactly 
in  the  position  of  Mrs.  Thomson's  trustees. 

If  Mrs.  Thomson  in  her  antenuptial  contract  had  granted  a  mere  general  disposition 
of  all  her  estate,  a  difficult  question  might  have  arisen,  as  to  whether  her  general 
disponee  could  have  completed  his  title  under  this  statute.     The  terms  of  the  12th 
section  of  the  Act  are'  very  broad.     All  that  is  required  is  that  the  party  proposing 
to  expede  the  notarial  instrument  "  shall  have  acquired  right  to  such  conveyance,  .  .  . 
by  service,  assignation,  adjudication,  or  otherwise."     I  offer  no  opinion  on  the  question 
whether  the  terms  of  the  enactment  would  have  applied  had  the  conveyance  in  ihe 
marriage-contract  been  one  in  mere  general  terms,  because  I  think  the  conveyance 
here  contains  a  special  as  well  as  a  general  disposition  of  heritable  subjects.     There 
is  no  dispute  that  the  conveyance  contains  the  necessary  dispositive  words,  "  assig;nB, 
dispones,   conveys,   and  makes   over."     The  only  question  is  whether  the  disputed 
subjects  are  sufficiently  specified  and  described.     Now,  no  particular  form  of  description 
is  necessary  to  constitute  a  special  disposition.     All  that  is  essential  is  that  the  subjects 
shall  be  described  in  such  a  manner  as  to  be  capable  of  identification,  and  if  that  is 
done,  it  is  a  matter  of  no  importance  whether  the  description  be  long  or  short.     The 
particularity  of  the  description  may  be  of  importance  in  many  disputes,  such  as  when 
the  question  is  about  boundaries,  or  as  to  the  inclusion  or  exclusion  of  a  particular 
subject,  but  the  length  or  minuteness  of  the  description  cannot  affect  the  question 
whether  the  deed  is  a  special  conveyance  and  a  good  warrant  for  infeftment.     £Lere 
the  disponer,  Jessie  Chalmers,  assigned,  disponed,  [215]  conveyed,  and  made  over  her 
whole  estate,  heritable  and  moveable,  "  and,  without  prejudice  to  the  foresaid  generality, 
especially  the  whole  estate,  sums  of  money,  and  effects,  heritable  and  moveable,"  to 
which  she  was  entitled  under  the  settlements  of  her  father,  calculated  as  of  a  certain 
specified  value,  and  which  value  "includes  the  house  properties  situated  in  Castle  Street 
of  Fraserburgh,  at  present  occupied  by  David  Curie,  William  Cruden,  John  Wilson, 
James  Proctor,  Andrew  Eraser,  Mrs.  Thomson,  George  Gordon,  Mrs.  Cumine,  and  John 
Massie,  and  the  small  yard  at  the  end  of  these  properties  next  Mr,  James  Park's,  and 
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she  obliges  herself,  her  heirs/'  &c.,  ''to  execute  and  deliver  all  necessary  deeds  fop 
conTeying  the  said  whole  estate  of  every  description,  heritable  and  moveable,  so  far 
as  she  is  interested  therein,  to  the  said  trustees."  Now,  suppose  the  interjected  words,— 
which  are  obviously  introduced  as  explanatory  of  the  value,  in  consequence  of  the  deed 
being  a  marhage-contract, — had  been  omitted,  could  it  have  been  contended  that  there 
vas  not  here  a  sufficient  description  ?  The  locality  in  which  the  subjects  are  situated 
ifi  specified,  and  also  the  parties  by  whom  they  were  occupied.  Now,  if  that  be  so, 
are  the  words  which  happen  to  be  interposed  between  the  words  of  conveyance  and 
the  description  of  the  particular  subjects  to  have  the  effect  of  making  what  would 
otherwise  be  a  special  disposition,  a  mere  general  disposition?  I  know  of  no  rule 
binding  a  disponer  to  confine  himself  to  a  particular  mode  of  description.  It  is  always 
a  question  what  is  meant,  and  the  meaning  here  seems  to  me  as  clear  as  possible.  .  A 
notary  could  have  had  no  difficulty  in  finding  out  the  special  subjects  thus  embraced 
by  the  conveyance,  and  giving  infeftment  in  these  subjects. 

I  am  of  opinion  that  in  such  a  conveyance  it  is  not  essential  that  there  should  be 
an  express  assignation  of  the  writs.  The  perison  holding  the  writs  who  ceases  to  be 
proprietor,  can  do  nothing  with  them  for  his  own  behoof ;  he  cannot  refuse  to  deliver 
fehem  up ;  they  are  mere  accessories  to  the  lands  themselves.  In  some  cases,  no  doubt, 
it  may  be  of  great  importance  to  have  an  express  assignation,  but  the  question  here 
simply  is,  whether  the  statute  confines  this  privilege,  with  reference  to  completing  a 
title,  to  parties  holding  by  a  title  which  expressly  assigns  the  writs?  I  humbly 
think  not. 

In  these  circumstances,  I  am  satisfied  that  the  pursuer's  title,  as  made  up  under  the 
Titles  to  Land  Acts,  taking  the  contract  of  marriage  as  one  of  the  links,  is  valid,  and 
that  the  pursuer  has  a  sufficient  title  to  sue  this  reduction. 

LoBD  Ardmillan. — I  have,  after  much  hesitation,  and  with  great  difficulty,  arrived 
at  the  same  conclusion  as  Lord  Kinloch,  and  at  the  same  result  as  the  Lord  Ordinary, 
though  not  exactly  on  the  same  grounds.  The  pursuer,  Mr.  Smith,  represents  the  trust- 
estate  under  the  marriage-contract  of  Mr.  and  Mrs.  Thomson  in  1852.  He  is  seeking 
to  reduce  an  instrument  of  sasine  in  favour  of  Mrs.  Thomson  of  18th  June  1858,  and  a 
bond  and  disposition  in  security  for  £1000  in  the  defender's  favour,  granted  by  Mr. 
Harvey  Thomson  on  30th  June  1858. 

The  Lord  Ordinary  has  sustained  the  defender's  objection  to  the  titles  to  sue. 

The  pursuer's  title  to  sue  is^  speaking  generally,  the  deed  of  settlement  of  Lewis 
Chalmers,  the  contract    of  marriage  between  M^.  and  Mrs.  Thomson,   containing   a 
general  disposition  by  Mrs.  Thomson  to  the  trustees,  with  conveyance  in  general  terms 
of  her  whole  estate,  heritable  and  moveable,  but  not,  as  I  think,  containing  a  special 
disposition  of  the  particular  subjects  which  were  afterwards  included  in  the  writs  sought 
to  be  reduced.     No  complete  feudal  titles  to  these  subjects  could  have  been  expede  on 
the  footing  of  this  marriage-contract  containing  an  effectual  special  disposition  thereof. 
It  is  only  a  general  disposition ;  and  no  title  could  have  been  completed  otherwise  than 
by  circuitous  procedure,  as  under  a  general  disposition.     In  regard  to  the  nature  and 
effect  of  a  general  disposition,  I  agree  with  Lord  Kinloch.     I  need  not  repeat  what  has 
been  so  well  stated  on  this  point.     The  effect  of  a  general  disposition  is  to  convey  to  the 
disponee  a  right  to  obtain  a  title  to  the  specific  subjects,  and  not  to  create  directly  and 
at  once  a  right  in  the  subjects.     The  question,  how  far  the  omission  of  an  assignation 
to  writs  and  evidents  is  fatal  to  the  transmission  of  the  right  to  such  writs,  in  the  case 
of  a  special  disposition  of  particular  heritable  subjects,  is  not  here  [21 6]  raised.    If  it  were, 
I  should,  on  that  point,  be  disposed  to  agree  with  Lord  Deas,  and  with  the  opinions  of 
Professor  Menzies  and  Professor  Montgomerie  Bell ;  because  I  think  that  the  separation 
of  the  right  to  the  writs  from  the  right  to  the  subjects  is  unnatural  and  unreasonable, 
and  the  withholding  of  the  writs  would  be  in  breach  of  the  warrandice,  expressed  or 
implied  in  the  disposition.     Professor  Montgomerie  Bell  says  briefly  and  forcibly — "  It 
seems  impossible  that  lands  can  belong  to  A.,  and  the  writs  thereof  to  B." — (Lectures, 
p.  643.)     But  a  proper  clause  of  assignation  to  writs  and  evidents  is  not  an  appropriate 
or  usual  clause  in  a  general  disposition.     I  do  not  think  that  its  omission  there  is  un- 
natural or  unreasonable,  nor  is  it  a  breach  of  warrandice.     There  is  no  such  assignation 
of  writs   in  this  contract  of  marriage.     The  obligation  to  *^  execute  and  deliver  all 
necessary  deeds  for  conveying  the  whole  estate"  means,  I  think,  no  more  than  an 
obligation  to  execute  the  necessary  deeds,  and  deliver  the  deeds  executed.     This  is  not 
a  clause  of  assignation  of  writs.     I  do  not  rest  the  objection  to  the  pursuer's  title  on  the 
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fact  that  the  marriage-contract  was  in  1852,  and  that  Mrs.  Thomson's  own  title  from  her 
father's  trustees  was  not  obtained  till  1858.  I  think  that,  assuming,  as  we  must  do  for 
the  purpose  of  this  discussion,  the  sasine  challenged  to  be  out  of  the  way,  the  pursuer's 
title  would  be  validated  by  accretion.  I  give  the  pursuer  the  benefit  of  the  accretion ; 
for  I  retain  the  opinion  which  I  expressed  in  the  case  of  Swan,  that  accretion  is  not  bo 
much  a  rule  of  conveyancing,  or  a  principle  of  feudal  law,  as  a  principle  of  equity  intro- 
duced as  a  remedy  against  wrong,  and  a  muniment  to  the  title  arising  out  of  the 
warrandice.  But  assuming  that  the  pursuer  has  the  benefit  of  accretion,  the  question 
remains,  whether  the  pursuer  can  avail  himself  of  the  provisions  in  the  Titles  to  Land 
Act,  seeing  that  he  has  only  a  general  disposition  from  a  party  not  infef t,  and  with  no 
assignation  to  writs  ?  Has  the  pursuer  that  "  right  to  the  conveyance  "  which  the  law 
requires  under  the  Titles  to  Land  Act  ?  This  point  in  the  particular  aspect  in  which 
it  is  represented  is,  I  think,  new.  No  authority,  directly  applicable,  has  been  given  us ; 
and  I  caniiot  say  that  it  is  unattended  with  difficulty.  On  the  contrary,  I  have  been 
much  impressed  by  the  reasoning  of  Lord  Deas,  and  I  cannot  differ  from  him  without 
great  difficulty.  I  am  not  however,  able  to  read  this  marriage-contract,  taking  it  as 
validated  by  accretion,  as  a  special  disposition  of  the  subjects.  There  are  no  words  of 
special  as  distinct  from  general  conveyance ;  there  is  no  precept,  and  could  be  none, 
for  the  granter  was  not  infeft ;  and  there  is  no  assignation  of  writs.  On  the  whole 
matter,  I  am  led  to  the  same  result  as  that  at  which  the  Lord  Ordinary  has  arrived,  by 
'  the  considerations  which  Lord  Kinloch  has  explained  in  regard  to  the  character  and 
effect  of  a  general  disposition  as  dLstinguished  from  a  special  disposition  of  particular 
■  subjects. 

I  therefore  think  that  the  pursuer  has  no  sufficient  feudal  title. 

In  regard  to  his  personal  title,  it  appears  to  me  that  the  same  objections,  arising  out 
of  the  nature  and  legal  effect  of  this  general  disposition,  must  again  apply,  and  if  his 
•  feudal  title  is  not  good,  I  do  not  think  that  his  personal  title  is  sufficient. 

Lord  President. — The  question  in  this  case  is  whether  the  pursuer  has  a  sufficient 
title  to  sue ;  and  in  order  to  answer  that  question  it  is  necessary  to  keep  clearly  in  view 
the  nature  and  object  of  the  action. 

The  summons  concludes  for  reduction  of  an  instrument  of  sasine  in  certain  heritable 
subjects  in  Fraserburgh  in  favour  of  Mrs.  Jessie  Chalmers  or  Thomson,  recorded  in 
June  1858 ;  and,  in  the  next  place,  on  the  ground  of  the  invalidity  of  that  infeftment, 
the  pursuer  seeks  to  set  aside  a  bond  and  disposition  in  security,  whereby  Mrs.  Thomson, 
in  1858,  conveyed  the  subjects  ta  the  defender.  The  reasons  of  reduction  consist 
entirely  of  certain  technical  objections  to  the  first  mentioned  of  these  writs,  viz.  the 
instrument  of  sasine  in  favour  of  Mrs.  Thomson,  for  no  objection  has  been  stated  to  the 
defender's  own  title  in  itself,  but  only  in  so  far  as  the  conveyance  to  him  depends  upon 
Mrs.  Thomson's  infeftment. 

Now,  Mrs.  Thomson's  title  flowed  directly  from  her  father,  the  late  Lewis  Chalmers, 
who,  in  1840,  executed  a  mortis  caiLsa  trust-disposition  and  8ettle-[2l7]"°^®"'^*>  containing 
not  only  a  general  conveyance  of  his  whole  estate  to  his  trustees,  but  also  a  special 
conveyance  of  his  heritable  property,  including  in  particular  the  subjects  in  Fraserburgh, 
with  directions  to  the  trustees  to  divide  the  estate,  or  the  proceeds  thereof,  among  his 
seven  children  nominatwi. 

The  trustees  were  not  infeft,  but  in  1852  they  allocated  the  property  in  Fraserburgh 
to  Mrs.  Thomson  as  her  share  of  her  father's  succession;  and  in  1858  they  executed  a 
formal  conveyance  in  her  favour,  containing  an  obligation  to  infeft,  with  an  assignation 
to  the  writs,  including  the  unexecuted  precept  in  Mr.  Chalmers's  conveyance  to  them, 
and  this  was  followed  by  the  instrument  of  sasine  now  under  challenge,  by  which  Mrs. 
Thomson  was  infeft. 

It  is  clear,  therefore,  that  Mrs.  Thomson's  title  is  ex  facte  feudally  complete,  and 
that  her  right  did  not  in  any  degree  depend  upon  a  general  conveyance,  but  that  the 
conveyance  was  special  throughout. 

Now,  the  position  in  which  the  pursuer  stands  is  this, — he  is  trustee  under  Mrs. 
Thomson's  marriage-contract,  executed  in  1852,  and  he  maintains  that  her  infeftment 
in  1858  and  the  conveyance  by  her  to  the  defender  are  inconsistent  with  the  terms  of 
the  marriage-contract,  and  that  by  connecting  himself  with  the  late  Mr.  Chalmers's 
disposition,  he  will  be  able  to  purge  his  title  of  Mrs.  Thomson's  sasine  and  the  subse- 
quent  conveyance  to  the  defender,  as  an  incumbrance  thereon. 

To  enable  the  pursuer  to  do  this  he  must  have  a  complete  feudal  title  to    the 
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subjects,  and  the  way  in  which  he  proceeded  to  make  up  his  title  was  by  endeavouring 
to  avail  himself  of  the  provisions  contained  in  the  12th  section  of  the  Titles  to  Land 
'Act,  1858. 

Under  that  section  of  the  statute,  the  first  thing  to  be  observed  is,  that  the  person 
executing  the  general  conveyance  which  is  to  be  the  foundation  for  the  notarial  instru- 
ment, must  himself  have  been  infeft.  This,  although  perhaps  it  is  not  ex  facie  apparent 
from  the  terms  of  the  12th  section  itself,  is  placed  beyond  dispute  by  the  phraseology 
of  the  schedule  (H)  therein  referred  to,  which  contains  the  statutory  form  of  notarial 
instrument,  narrating  the  disponer's  infeftment,  together  with  the  general  disposition  in 
favour  of  the  person  expeding  the  instrument,  the  general  disposition  being  the  con- 
necting link  between  the  two  sasines,  that  of  the  disponer,  and  that  of  the  disponee. 

So  far,  therefore,  as  the  immediate  disponee  is  concerned,  the  matter  is  plain ;  but 
it  is  competent  also  to  persons  other  than  the  original  disponee  in  the  general  disposition 
to  complete  a  title  under  this  section  of  the  Act,  provided  they  shall  have  acquired 
right  to  the  general  conveyance  "  in  whole  or  in  part,  by  service,  assignation,  adjudica- 
tion, or  otherwise."  I  do  not  know  whether  my  brother  Lord  Deas  attaches  any  im- 
portance to  these  last  words,  but  I  hold  them  to  mean  **  in  some  other  equivalent  way  " ; 
for,  looking  to  the  whole  scope  of  this  clause  of  the  Act,  taken  in  connection  with 
schedule  H,  I  do  not  think  that  a  person  other  than  the  original  disponee  under  a 
general  conveyance  can  avail  himself  of  its  provisions,  unless  he  can  produce  a  title  or 
series  of  titles  of  the  nature  of  those  mentioned, — in  short,  a  special  assignation  or 
conveyance,  or  a  series  of  special  conveyances,  whereby  he  has  acquired  right  to  the 
general  disposition,  or  the  disponer's  right  under  it. 

Well,  then,  the  pursuer  expedes  a  notarial  instrument,  setting  forth  Mr.  Chalmers's 
own  sasine,  and  the  general  disposition  executed  by  him  in  1840,  and  so  far  it  is  quite 
correct.  But  it  goes  on  to  narrate  a  minute  of  meeting  by  Mr.  Chalmers's  trustees, 
at  which  the  subjects  were  allocated  to  Mrs.  Thomson,  then  Mrs.  Thomson's  marriage- 
contract  in  1852,  and,  lastly,  the  disposition  and  assignation  by  the  trustees  to  Mrs. 
Thomson  in  1858. 

That  being  the  series  of  writs  by  which  the  pursuer  seeks  to  connect  herself  with 
the  general  conveyance  in  Mr.  Chalmers's  trust-deed,  the  first  question  which  occurs  is, 
whether  the  special  disposition  by  the  trustees  in  1858  can  be  regarded  as  a  proper  link 
in  the  pursuei^s  progress  of  titles. 

Upon  that  point  I  agree  with  all  your  Lordships  in  thinking  that  accretion  would 
take  place,  to  the  effect  of  causing  the  disposition  by  the  trustees  to  draw  back  to  the 
conveyance  contained  in  the  marriage-contract,  and  that  the  benefit  of  that  accretion 
would  consequently  enure  to  the  pursuer. 

[218]  ^ut  then  there  remains  this  other  question,  viz.  whether  the  marriage-contract 
is  itself  a  proper  link  in  the  pursuer's  title,  and  I  think  that  the  weakness  of  his  case  lies 
there.  I  have  abeady  explained  that,  according  to  my  opinion,  every  link  in  the 
progress  connecting  the  person  who  expedes  the  notarial  instrument  with  the  general 
conveyance  must  be  itself  a  special  conveyance  of  the  nature  of  those  enumerated  in  the 
12th  section  of  the  Act.  Lord  Deas  appears  to  think  tliat  the  marriage-contract  does 
contain  a  special  conveyance  of  the  subjects  in  question,  but  in  that  opinion  I  am  unable 
to  concur.  Mrs.  Thomson  conveys  to  the  trustees  named  in  the  marriage-contract  "All 
and  Sundry  lands  and  heritages,  goods,  gear,  debts,  and  sums  of  money,  and  generally 
the  whole  estate,  heritable  and  moveable,  now  belonging  to  her,  or  resting  owing  to  her, 
or  that  shall  pertain  and  be  owing  to  her,  during  the  subsistence  of  said  marriage." 
It  can  hardly,  I  think,  be  supposed  that  these  words  import  anything  but  a  conveyance 
in  the  most  general  terms  which  could  be  employed.  The  deed  continues  thus : — 
"And,  without  prejudice  to  the  foresaid  generality,  especially  the  whole  estate,  sums  of 
money,  and  effects,  heritable  and  moveable,  to  which  she,  the  said  Jessie  Chalmers,  is 
just  now,  or  may  become  entitled  to,  by  or  through  or  in  virtue  of  the  deed  of  settle- 
ment and  codicil  of  her  said  father  above  mentioned," — but  surely  these  words  are  no 
less  general  than  what  has  gone  before  ;  and  then  what  follows  1  "  Calculated,  so  far 
as  at  present  ascertained,  to  be  of  the  value  of  £2600  or  thereby  (but  under  deduction 
of  about  £153  received  in  part),  and  which  £2600  includes  the  house  properties  situate 
in  Castle  Street  of  Fraserburgh,  at  present  occupied  by  David  Curie,"  &c.  So  far  as  I 
can  see,  these  last  words  are  no  part  of  the  conveyance  at  all,  but  merely  a  general 
description  of  part  of  the  property,  which  might  or  might  not  be  applicable,  because 
untU  it  was  actually  conveyed  to  her  she  could  never  be  certain  that  she  was  to  obtain 
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^ssession  of  these  particular  subjects.     MoTeover,  the  lady  heraeif  does  hot  appear  to 
have  considered  this  as  a  special  conveyance  of  these  subjects,  for  in  the  very  next 
clause  she  expressly  **  binds  and  obliges  herself,  her  heirs,  executors,  and  successors,  to* 
execute  and  deliver  all  necessary  deeds  for  conveying  the  said  whole  estate,  heritable 
and  moveable,  so  far  as  she  is  interested  therein,"  to  the  trustees. 

I  cannot,  therefore,  regard  the  marriage-contract  as  a  special  conveyance,  or  as  one 
of  the  modes  whereby  a  person  making  up  a  title  by  notarial  instrument  under  the  12th 
section  of  the  Act  can  validly  connect  himself  with  a  prior  general  disposition.  It 
appears  to  me  that  the  Legislature  did  not  contemplate  the  completion  of  a  title  by  a 
series  of  general  dispositions  in  this  way.  It  is  true  that  by  the  law  of  Scotland  a 
general  conveyance  is,  in  theory,  something  more  than  a  mere  obligation  to  convey,  but 
in  effect  it  is  practically  much  the  same.  It  confers  merely  a^t^  acttonis,  and  not  even 
a  personal  fee.  The  pursuer's  right,  therefore,  is  nothing  more  than  ajua  ad  rem;  and 
the  marriage-contract  being  no  sufficient  warrant  for  the  notarial  instrument,  the  pursuer's 
feudal  title  is  defective,  and  without  a  feudal  title  he  cannot  sue. 

But  even  on  the  assumption  that  a  personal  title  would  suffice,  the  pursuer  has  it 
not ;  for  a  personal  title  in  such  circumstances  I  understand  to  be  a  title  to  a  personal 
fee,  while  the  pursuer,  under  the  marriage-contract,  has  merely  slJus  actianis, 

I  concur,  therefore,  with  the  majority  of  your  Lordships,  that  we  should  adhere  to 
the  Lord  Ordinary's  interlocutor  sustaining  the  defence  that  the  pursuer  has  in  this 
JGtction  no  title  to  sue. 

This  interlocutor  was  pronounced  : — "  Recall  the  interlocutor :  Sustain  the  objection 
to  the  pursuer's  title  to  sue ;  dismiss  the  action,  and  decern  :  Find  the  defender  entitled 
to  expenses,  and  remit,"  &c. 

Thomas  Landale,  S.S.C. — Pearson  &  Robertson,  W.S. — Agents. 
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Arthur  Russell,  Appellant. — Oifford — J.  C,  Smith. 
Andrew  Taylor  and  Alexander  Nicholson,  Respondents. — D,'F.  Gordon — 

Duncan, 

Bankruptcy — Commissioners — Expenses  of  an  Appeal  from  a  Deliverance  of  the  Oom- 
missioners, — A  trustee  appealed  against  a  deliverance  of  commissioners  fixing  the 
amount  of  his  commission.  The  Lord  Ordinary  ordered  the  appeal  to  be  served  on 
the  commissioners,  who  appeared.  A  remit  was  made  to  the  Accountant  in  Bank- 
ruptcy, who  reported  that  a  higher  commission  was  due  than  that  allowed  by  the 
commissioners.  The  commissioners  were  heard  against  the  report,  which  was,  how- 
ever, approved  of,  and  the  Lord  Ordinary  recalled  their  deliverance,  and  found  them 
liable  to  the  trustee  in  modified  expenses.  Held  (diss.  Lord  Benholme)  that  in  the 
special  circumstances  the  commissioners  were  entitled  to  expenses  up  to  the  date  of 
the  Accountant's  report  out  of  the  estate. 

Question,  whether  in  the  ordinary  case  commissioners  have  the  duty  imposed  on  them 
of  defending  their  own  deliverances  without  special  authority  from  the  creditors  ? 

Mr.  RuQsell  was  trustee  on  the  sequestrated  estate  of  James  Galloway.  Messrs. 
Taylor  and  Nicholson  as  two  of  the  commissioners  met  on  1st  October  1868,  and  after 
auditing  the  trustee's  state  and  accounts,  and  finding  them  correct,  fixed  his  commission 
at  £3  per  cent,  on  the  proceeds  of  the  bankrupt's  stock  in  trade,  and  £5  per  cent-,  ou 
another  sum  recovered  by  him. 

The  trustee  appealed  against  this  deliverance  to  the  Lord  Ordinary  on  the  Bills,  and 
craved  that  the  commission  should  be  fixed  at  £5  per  cent,  on  the  whole  estate  recovered. 
The  trustee  further  craved  to  be  found  entitled  to  his  expenses. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  The  Lord  Ordinary  appoints  a 
copy  of  the  foregoing  note  of  appeal,  and  of  this  deliverance,  to  be  served  upon  the 
respondents  or  upon  their  mandatory  or  known  agents,  and  appoints  the  respondents  to 
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appear  in   Court  on  Friday,   the    23d    October    1868,   at    half -past  twelve   o'clock 
afternoon." 

The  commissioners  then  appeared  in  the  action. 

The  Lord  Ordinary,  after  having  heard  counsel  for  the  parties,  remitted  to  the 
Accountant  in  Bankruptcy  to  report  on  the  amount  of  commission  to  be  allowed. 

The  Accountant  reported  in  favour  of  a  larger  commission  to  the  trustee  than  that 
fixed  by  the  commissioners,  but  less  than  £5  per  cent,  on  the  whole  estate  as  claimed  by 
the  trustee. 

Both  parties  were  heard  before  the  Lord  Ordinary  against  tlie  report. 

The  Lord  Ordinary  approved  of  the  report,  recalled  the  deliverance  of  the  commis- 
sioners, and,  after  findings  as  to  the  amount  of  the  commission,  found  the  respondents, 
the  commissioners,  "liable  to  the  appellant  in  modified  expenses." 

The  commissioners  reclaimed  on  the  question  of  expenses,  and  argued  j — That  they 
should  not  be  found  personally  liable  in  expenses,  but  that,  on  the  contrary,  they  should 
be  found  entitled  to  their  expenses  out  of  the  sequestrated  estate. 

LoBD  Justige-Clbrr. — In  this  case  no  objection  is  taken  on  the  merits  of  the 
judgment ;  but  the  respondents  contend  that  they  should  not  be  found  liable  personally 
in  expenses,  and  that  these  should  be  paid  out  of  the  bankrupt  estate.  On  the  other 
hand,  it  is  maintained  by  the  trustee  that  the  commissioners  never  should  have  appeared, 
and  must  consequently  bear  the  expenses  incurred  by  them.  It  was  explained  for  the 
trustee  that  he  had  no  personal  interest  in  the  matter,  but  that,  on  the  general  principle, 
he  maintained  that  the  commissioners  [220]  could  not  defend  this  action  without  a 
special  mandate  from  the  creditors.  It  is  perhaps  not  necessary  to  decide  the  general 
question  so  raised.  Commissioners  under  the  bankrupt  statute  have  the  duty  imposed 
on  them  of  auditing  the  accounts  of  the  trustee  and  fixing  his  commission.  Two  of  the 
three  commissioners  fixed  the  sum.  The  trustee  appealed.  The  appeal  was  served 
upon  the  two  commissioners  by  interlocutor  of  the  Lord  Ordinary,  and  they  appeared 
and  stated  the  grounds  of  their  decision.  A  remit  was  made  by  the  Lord  Ordinary  to 
the  Accountant  in  Bankruptcy,  who  reported  that  the  commissioners  had  fixed  too  small 
a  sum.  Against  this  report  the  commissioners  were  heard  before  the  Lord  Ordinary, 
and  they  have  now  reclaimed  against  his  judgment  on  the  question  of  expenses. 

On  the  question  whether  the  commissioners  were  entitled  to  appear,  it  seems  to  me 
sufficient  to  say  that  they  were  directed  by  the  Lord  Ordinary  to  be  cited ;  and  what- 
ever my  view  on  the  general  question  might  be,  that  fact  of  itself  was  sufficient  to 
justify  their  appearance.  But  I  entertain  no  doubt  that  they  were  properly  cited,  and 
that  they  were  proper  contradictors  in  the  case.  The  commissioners  on  a  bankrupt 
estate  have  under  the  recent  statute  a  function  as  defined  as  that  of  the  trustee.  Under 
the  former  law  no  appeal  was  competent  against  their  deliverances ;  but  under  the 
recent  statute  these  may  be  appealed  from,  which  shows  that  they  are  held  to  act  in  a 
separate  capacity.  The  general  body  of  creditors  have  no  more  concern  with  their 
functions  in  the  first  instance  than  they  have  with  those  of  the  trustee ;  and  in  my 
opinion  it  is  essential  to  the  proper  operation  of  the  bankrupt  statute  that,  in  this  matter 
of  fixing  the  trustee's  commission  especially,  the  independent  position  of  the  commis- 
fiioners  as  gratuitous  statutory  officers  should  be  clearly  recognised. 

The  cases  which  occurred  prior  to  the  Act  of  1856  can  have  little  bearing  on  this 
question,  because  no  appeal  lay  from  the  judgment  of  the  commissioners,  and  a  petition 
and  complaint  was  the  only  remedy.  But  under  the  provisions  of  the  recent  statute 
they  are  clearly  the  proper  respondents. 

I  think  it  of  the  last  importance  that  the  fixing  of  the  trustee's  commission  should 
not  rest  with  the  creditors ;  and  the  result  of  holding  that  the  commissioners  could  not 
appear  in  such  an  appeal  as  this  would  be  to  enable  the  trustee,  by  canvassing  the 
creditors,  to  avoid  the  check  placed  on  him  by  the  statute,  especially  where  creditors 
are  at  a  distance,  or  the  assets  are  small.  The  case  of  Thomson,  which  has  been  referred 
to,  in  which  the  creditors  under  the  old  system  gave  an  amount  of  commission  nearly 
four  times  that  awarded  by  the  commissioners,  and  the  Court  reduced  it  to  the  original 
sum,  shews  plainly  the  wisdom  of  the  check  to  which  I  refer. 

While,  however,  I  hold  that  the  commissioners  were  entitled  to  appear,  it  is  quite  a 
different  question  whether,  after  the  Accountant  in  Bankruptcy  had  reported,  they 
should  have  proceeded  farther.  They  had  done  all  that  was  necessary  in  vindication 
of  their  statutory  duty,  and  they  were  not,  in  my  opinion,  entitled  to  proceed  any 
further. 


360  RUSSELL  V.  TAYLOR  AND  NICHOLSON  [1869]      Vm.  MAGPHEB80K,  221. 

I  am  therefore  of  opinion  that  the  respondents  are  entitled  to  their  expenses  out  of 
the  bankrupt  estate  down  to  the  date  of  the  Accountant's  report,  but  no  further. 

Lord  Cowan. — If  it  were  not  that  the  course  adopted  by  the  trustee  practically 
excludes  the  general  question  raised  and  argued,  I  should  have  proposed  that  we  should 
take  sfome  further  time  for  consideration.  The  question  is  one  of  some  difficulty.  As 
at  present  advised,  I  am  inclined  to  take  a  different  view  of  it  from  that  which  your 
Lordship  has  expressed.  My  impression  is,  that  it  would  be  of  dangerous  precedent  to 
hold  the  commissioners  entitled  to  litigate  without  obtaining  the  consent  of  the  creditors 
in  regard  to  matters  in  which  they  have  only  to  discharge  a  statutory  duty.  The  fixing 
of  the  trustee's  commission  is  not  the  only  statutory  duty  which  the  commissioners  are 
called  on  to  perform.  They  have  to  audit  the  trustee's  accounts,  to  declare  or  postpone 
dividends,  and  so  forth ;  and  I  desiderate  a  single  instance  in  the  books  of  commis- 
sioners carrying  on  a  litigation  in  regard  to  any  of  these  matters.  The  course  has  been, 
when  the  trustee  objected  to  the  resolution  as  to  his  commission  adopted  by  the 
com-[221]-m.issioners,  to  have  the  matter  submitted  to  a  meeting  of  the  creditors.  I 
therefore  beg  distinctly  to  reserve  my  opinion  upon  the  general  question  to  which  I 
have  been  referring.  But  in  regard  to  the  disposal  of  the  present  reclaiming  note, 
I  concur  with  your  Lordship.  The  trustee  having  called 'the  two  commissioners,  they 
were,  I  think,  entitled  to  appear;  but  I  think  they  should  have  stopped  litigating 
when  they  got  the  Accountant's  report ;  and,  therefore,  to  that  date  they  should  have 
their  expenses  out  of  the  estate,  but  no  further. 

Lord  Benholmb. — I  have  the  misfortune  to  differ  from  your  Lordship  as  to  the 
principle  involved  in  this  case,  so  much  so  that  I  do  not  see  how  my  brother.  Lord 
Cowan,  agreeing  with  me  in  the  principle,  can  yet  concur  with  your  Lordship  in  the 
result  I  am  anxious  to  state  that,  in  my  opinion,  commissioners  have  not  imposed 
upon  them  the  duty  of  defending  their  own  deliverance.  The  situation  of  a  trustee  as 
representing  the  creditors  is  entirely  different  from  the  situation  occupied  by  the  com- 
missioners. If  a  deliverance  of  the  trustee  is  appealed  against,  he  is  justified  in  defend- 
ing it  as  the  representative  of  the  creditors ;  and  it  is  only  in  the  case  of  mala  fides,  or 
nimious  litigation  on  his  part,  that  he  loses  his  right  to  he  relieved  of  his  expenses  out 
of  the  trust-estate.  I  have  no  notion  that  commissioners  have  the  same  duty  or  the 
same  privilege. 

I  think  creditors  may  be  trusted  to  look  after  and  to  understand  their  own  interests, 
and  that  it  lies  with  them  to  determine  whether  a  litigation  shall  be  engaged  in  in 
support  of  the  deliverance  of  the  commissioners. 

I  cannot  say  that  I  understand  the  reason  for  the  compromise  proposed  in  this  case. 
It  is  proposed  that  the  commissioners  should  have  their  expenses  down  to  a  certain  date. 
I  do  not  see  any  reason  for  the  limitation.  But  I  am  glad  that  the  principle  for  which 
I  contend  is  not  wholly  ignored.  My  own  opinion  is,  that  the  Lord  Ordinary's  inter- 
locutor is  right,  and  that  the  commissioners  should  not  only  not  get  any  part  of  their 
expenses  out  of  the  sequestrated  estate,  but  that  they  should  pay  the  trustee's  expenses 
out  of  their  own  pockets. 

Lord  Neaves. — I  doubt  whether  I  have  any  right  to  take  part  in  the  judgment^ 
having  heard  only  a  small  portion  of  the  argument.  I  may,  however,  say  that  the 
question  to  which  your  Lordships  have  all  adverted  seems  to  me  one  of  some  importance. 
I  wish  to  give  no  opinion  whatever  upon  it  one  way  or  another.  Of  this,  however,  I 
am  clear,  that  a  trustee  cannot  be  allowed  to  appeal  in  regard  to  the  amount  of  his  com- 
mission, and  in  absence  obtain  a  recall  of  the  commissioners'  deliverance,  with  expenses. 
He  must  have  some  contradictor.  Now,  the  only  possible  contradictors,  so  far  as  I  see, 
are,  on  the  one  hand,  the  commissioners,  or,  on  the  other,  the  general  body  of  creditors, 
who  would  of  course  require  to  be  called  individually,  this  being  a  matter  in  which  the 
trustee,  who  usually  represents  them  collectively,  has  a  personal  interest  antagonistic  to 
theirs.  I  can  see  that  the  adoption  of  the  latter  alternative  would  in  many,  if  not  in 
most  cases,  be  attended  with  great  inconvenience  and  expense.  However,  I  merely 
throw  out  these  as  considerations  which  must  not  be  lost  sight  of  when  the  general 
question  arises  for  decision. 

This  interlocutor  was  pronounced :  — "  Find  the  appellant  and  the  respondents 
entitled  to  expenses  out  of  the  sequestrated  estate,  in  so  far  as  these  were  incurred  up 
to  the  date  of  the  report  of  the  Accountant :  Find  that  the  amount  of  the  said  expenses 
so  incurred  by  the  appellant  was  £20,  13s.,  and  those  so  incurred  by  the  respondents 
were  £16 :  Find  no  expenses  due  to  either  party  since  the  date  of  the  Lord  Ordinary's 
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interlocutor :  Quoad  ultra  adhere  to  the  Lord  Ordinary's  interlocutor,  and  modify  the 
appellant's  expenses  before  the  Lord  Ordinary  to  the  sum  of  £25,  and  decern." 
Adam  Morrison,  S.S.C. — Jardine,  Stodart,  &  Frabers,  W.S. — Agents. 
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Mrs.  Margabet  Eadie  or  Turner. — Fraser — Scott 
Agnes  Couper  and  Others, — SoL-OerU.  Cark 

Succemon — Intestate  Moveable  Succession  Act,  1855  (18  Vict,  cap*  23) — Representation 
— Next  o/Mn, — When  the  nearest  surviving  relations  of  an  intestate  are  his  nephews 
and  nieces,  the  intestate  succession  falls  to  be  divided  among  them  in  their  own  right 
as  his  next  of  kin  per  capita,  and  not  as  representatives  of  their  deceased  parents  per 
stirpes. 

Observed  that  the  representation  in  moveables  introduced  by  the  Intestate  Succession  Act, 
1855,  applies  only  to  the  case  where  some  of  the  next  of  kin  have  predeceased  the 
intestate,  leaving  issue,  who,  but  for  the  remedy  provided  by  the  statute,  would  have 
been  excluded  from  participating  in  the  succession. 

Agnes  Hamilton  died  in  1860,  leaving  a  trust-disposition  and  settlement,  whereby, 
after  directing  payment  of  debts  and  certain  special  legacies,  she  directed  the  whole 
residue  of  her  estate,  which  consisted  both  of  heritable  and  moveable  property,  to  be 
invested  for  payment  of  small  annuities  to  decayed  natives  of  the  parish  of  Gorbals,  in 
Glasgow,  and  residenters  therein.  This  settlement  formed  the  subject  of  various 
judicial  proceedings  after  the  death  of  the  testatrix,  and  was  ultimately  declared,  by 
Act  of  Parliament  ("  The  Hamilton  Estate  Act,"  29  &  30  Vict.  Private  Acts,  cap.  7), 
to  be  inept  and  inoperative  so  far  as  it  affected  the  residue  of  the  estate,  which  accord- 
ingly fell  to  the  heirs  of  Agnes  Hamilton,  who  would  have  succeeded  had  she  died 
mtestate. 

Agnes  Hamilton  was  never  married,  and  she  left  no  brother,  or  descendant  of  a 
brother,  but  she  had  three  sisters,  viz.  Mrs.  Eadie,  Mrs.  Couper,  and  Mrs.  Macdonald,  all 
of  whom  predeceased  Miss  Hamilton,  but  they  all  left  issue  who  survived  her.  Mrs.  Eadie 
left  one  child, — Mrs.  Turner  ;  Mrs.  Couper  left  four  children, — Robert  (her  eldest  son), 
Agnes,  Janet,  and  James ;  Mrs.  Macdonald  left  eight  children, — Thomas  (her  eldest  son), 
and  others.  Mrs.  Turner,  Robert  Couper,  and  Thomas  Macdonald,  were  duly  served 
beirs-portioners  of  Miss  Hamilton,  and  divided  the  residue  of  the  estate  so  far  as 
heritable  ;  but  Mrs.  Turner,  in  addition  to  her  share  of  the  heritage  as  one  of  the  three 
heirs-portioners,  also  claimed  one-third  part  of  the  moveables,  under  the  Intestate 
Moveable  Succession  Act,  1855,*  as  coming  in  place  of  her  mother,  Mrs.  Eadie. 

On  the  other  hand,  Agnes  Couper,  and  the  other  younger  children  of  Mrs.  Couper, 
along  with  the  younger  children  of  Mrs.  Macdonald,  as  Miss  Hamilton's  next  of  kin, 

*  18  Vict.  cap.  23,  whereby  it  is  enacted  (section  1),  that  "in  all  cases  of  intestate 
moveable  succession  in  Scotland  accruing  after  the  passing  of  this  Act,  where  any  person 
who,  had  he  survived  the  intestate,  would  have  been  among  his  next  of  kin,  shall  have 
predeceased  such  intestate,  the  lawful  child  or  children  of  such  person  so  predeceasing 
shall  come  in  the  place  of  such  person,  and  the  issue  of  any  such  child  or  children,  or  of 
any  descendant  of  such  child  or  children,  who  may  in  like  manner  have  predeceased 
the  intestate,  shall  come  in  the  place  of  his  or  their  parent  predeceasing,  and  shall 
respectively  have  right  to  the  share  of  the  moveable  estate  of  the  intestate  to  which 
the  parent  of  such  child  or  children,  or  of  such  issue,  if  he  had  survived  the  intestate, 
would  have  been  entitled ;  provided  always  that  no  representation  shall  be  admitted 
among  collaterals  after  brothers'  and  sisters'  descendants,  and  that  the  surviving  next 
of  kin  of  the  intestate  claiming  the  office  of  executor  shall  have  exclusive  right  thereto, 
in  preference  to  the  children  or  other  descendants  of  any  predeceasing  next  of  kin,  but 
that  such  children  or  descendants  shall  be  entitled  to  confirmation  when  no  next  of  kin 
shall  compete  for  said  office." 
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claimed  the  whole  residue  of  the  moveable  estate,  to  the  exclusion  of  Mrs.  Turner,  in 
respect  that  she  was  not  entitled  to  [223]  *°y  P*^  thereof  without  collating  her  share 
of  the  heritage,  which  she  refused  to  do. 

In  these  circumstances,  a  special  case  was  presented  to  the  Court,  desiring  their 
Lordships'  opinion — "1.  Whether  Mrs.  Turner,  although  one  of  the  three  heirs- 
portioners  of  the  said  deceased  Agnes  Hamilton,  and  taking  one-third  of  her  heritable 
estate,  is  also  entitled,  as  one  of  her  next  of  kin,  to  a  share  of  the  residue  of  her  moveable 
estate  1  2.  Whether,  in  the  event  of  her  being  so  found  entitled,  she  has  right  to  one- 
third  part  of  the  moveable  estate,  or  to  what  part  thereof  ? " 

Argued  for  Mrs.  Turner; — The  case  is  governed  by  the  statute  of  1855,  which 
expressly  applies  to  all  cases  of  intestate  moveable  succession.  Miss  Hamilton's  next 
of  kin  were  her  thi*ee  sisters,  all  of  whom  predece'ased  her,  and  accordingly  their 
children  respectively  had  right  to  the  shares  to  which  their  parents  would  have  been 
entitled  had  they  survived  the  intestate.  The  moveable  estate  therefore  falls  to  be 
divided  ^er  stirpes,  and  Mrs.  Turner  is  entitled  to  one-third.  At  all  events,  even  if  the 
case  is  regulated  by  the  common  law,  and  not  by  the  statute,  Mrs.  Turner  is  entitled  to 
a  share  of  the  moveable  succession  in  her  own  right  as  one  of  the  next  of  kin ;  and 
being  heir  in  heritage  only  as  representing  her  mother  she  is  not  bound  to  collate.  * 

Argued  for  Agnes  Couper  and  the  other  younger  children ; — The  three  heirs-por- 
tioners  are  entitled  to  the  heritable  estate ;  but  although  they  are  also  three  of  the  next 
of  kin  they  cannot  share  in  the  moveable  property  without  collating.!  If  they  do  not 
collate,  the  moveables  fall  to  be  divided  into  ten  equal  shares  among  the  claimants,  the 
other  next  of  kin.  Such  would  have  been  the  rule  of  division  prior  to  the  passing  of 
the  Intestate  Succession  Act,  and  no  change  was  introduced  by  the  statute  in  a  case  of 
this  kind.  The  object  of  the  statute  was  not  to  introduce  representation  in  moveables 
in  all  cases,  but  only  to  provide  a  remedy  for  the  hardship  which  had  been  felt  where 
some  of  the  next  of  kin  had  predeceased  the  intestate  leaving  issue,  who,  as* the  law 
stood  before  the  passing  of  the  Act,  were  totally  excluded  from  the  succession,  as  they 
could  not  take  along  with  the  surviving  next  of  kin.  The  question  here  was  not  who 
would  have  been  the  next  of  kin  of  Miss  Hamilton,  but  who  are  her  next  of  kin  in  the 
event  which  has  happened.  Her  next  of  kin  at  her  death  were  her  thirteen  nephews 
and  nieces,  three  of  whom,  including  Mrs.  Turner,  have  succeeded  to  the  heritage  as 
heirs-portioners,  leaving  the  moveable  estate  to  be  divided  among  Agnes  Couper  and 
the  other  yoimger  children. 

At  advising, — 

Lord  President. — The  first  question  to  be  solved  in  this  case  is  whether  the  first 
section  of  the  Intestacy  Act  of  1855  is  applicable,  for  if  it  is  not,  then  the  dispute 
between  the  parties  falls  to  be  settled  according  to  the  rules  of  the  common  law.  The 
condition  of  this  family  is,  that  Agnes  Hamilton,  whose  intestate  succession  is  in  question^ 
died  on  the  18th  of  March  1860,  and  at  that  time  the  persons  entitled  to  her  moveable 
succession  as  next  of  kin  were  her  thirteen  nephews  and  nieces.  That  is  a  matter  of 
fact  which  can  admit  of  no  sort  of  dispute.  If  she  had  died  at  an  earlier  period  her 
next  of  kin  might  have  been  some  other  persons,  and  this  might  be  predicated  probably 
of  almost  every  intestate  who  lives  to  a  good  old  age.  But  as  the  matter  of  fact  stands, 
her  next  of  kin  entitled  to  succeed  to  her  moveable  estate  were  her  thirteeen  nephews 
and  nieces ;  and  the  way  in  which  they  succeed  to  that  intestate  estate,  according  to  the 
rules  of  common  law,  is  by  dividing  it  equally  among  them, — I  mean  irrespective  of  the 
question  which  arises  about  collation  as  to  those  nephews  and  nieces  who  took  the 
heritable  estate.  Now,  is  the  Intestacy  Act  applicable  to  [224]  that  case  ?  That  seems 
to  me  to  be  the  whole  question.  It  provides  that  "in  all  cases  of  intestate  moveable 
succession  in  Scotland  accruing  after  the  passing  of  this  Act,  where  any  person  " — it  is 
not  every  case  of  intestate  moveable  succession  accruing  after  the  passing  of  this  Act, 
but  only  those  cases  "  where  any  person  who,  had  he  survived  the  intestate,  would  have 
been  among  his  next  of  kin,  shall  have  predeceased  such  intestate."  Now,  the  question 
which  we  have  to  put  to  ourselves  is  whether  that  occurs  here.  It  is  said  that  it  occurs 
in  regard  to  the  mother  of  Mrs.  Turner,  Mrs.  Margaret  Hamilton  or  Eadie,  who  was  the 
sister  of  the  intestate.  Supposing  Mrs.  Margaret  Hamilton  or  Eadie  had  not  predeceased 
the  intestate,  what  would  have  been  the  state  of  the  moveable  succession  of  the  defunct  1 
Her  moveable  estate  would,  according  to  the  common  law,  have  gone  to  Mrs.  Margaret 

*  M*Caw  V,  M'Caw,  1787,  Diet.  2383.  t  Ersk.  Inst.  iii.  9,  3. 
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Hamilton  or  Eadie  alone  as  sole  next  of  kin.  Now,  is  that  a  case  where,  had  Mrs. 
Margaret  Hamilton  or  Eadie  survived  the  intestate,  she  would  have  been  among  the 
next  of  kin  ?  Certainly  not,  according  to  the  words  of  the  statute.  But  if  the  words 
are  not  clear  in  themselves,  we  are  quite  entitled  to  resort  to  a  canon  of  construction 
applicable  to  this  case,  because  this  is  a  remedial  statute,  and  a  remedial  statute  is 
always  to  be  construed  with  reference  to  the  mischief  intended  to  be  remedied.  Now, 
we  know  very  well  what  was  the  mischief  intended  to  be  remedied  by  this  statute.  It 
was  to  take  away  the  hardship  which  arose  when,  of  several  persons  who  would  have 
been  all  equally  next  of  kin  of  an  intestate,  one  or  more  had  predeceased  the  intestate, 
leaving  children.  The  hardship  there  is  quite  obvious,  because  there  one  of  the  relations 
as  near  to  the  intestate  as  any  other  has  died  and  left  a  large  family,  it  may  be,  in  great 
poverty,  and  yet,  according  to  the  common  law,  they  could  take  no  part  of  the  moveable 
estate  of  the  intestate.  It  was  to  remove  that  apparent  injustice  that  this  alteration 
was  made  upon  one  of  the  rules  of  the  common  law.  But  it  is  made  to  that  extent  and 
no  farther,  so  far  as  I  see.  In  short,  it  appears  to  me  that  the  statute  applies  only  to 
the  case  where  there  are  certain  persons  who,  at  the  death  of  the  testator,  stand  in  the 
relation  of  next  of  kin,  and  another  person  or  persons  who  would  have  stood  in  the 
same  relation  with  them,  has  or  have  predeceased. 

That  was  the  case  that  was  intended  to  be  remedied,  and  I  think  the  words  of  the 
statute  apply  to  such  a  case,  and  to  no  other.  But  the  present  case  is  just  the  reverse ; 
for  the  corporation  of  next  of  kin,  so  to  speak,  in  this  case,  is  perfect.  Not  one  of  them 
has  predeceased.  There  is  no  blank  among  them  at  all.  On  the  contrary,  there  are 
the  whole  thirteen  nephews  and  nieces  that  the  intestate  ever  had,  so  that  there  is  no 
room  for  letting  in  the  operation  of  the  statute. 

If  the  statute  does  not  apply  to  the  case,  it  seems  to  me  that  all  the  difficulty  raised 
by  this  special  case  is  removed.  In  that  event  the  common  law  says  quite  uumistake- 
ably  that  the  heirs  in  heritage,  whether  the  heir  be  a  single  heir,  or  whether  they  be 
heirs-portioners,  cannot  take  a  share  of  the  moveable  estate  along  with  the  other  next 
of  kin  without  collating  the  heritage.  I  do  not  think  it  is  suggested  that  that  rule  does 
not  apply  equally  to  heirs-portioners  as  to  a  single  heir ;  and  here  we  have  Mrs.  Turner, 
Mr.  Robert  Couper,  and  Mi,  Thomas  Macdonald,  taking  as  the  three  heirs-portioners  of 
the  intestate,  and  not  ofTering  to  collate. 

The  conseqiience  is,  I  think,  that  we  must  answer  the  first  question  in  the  negative, 
and  the  second  question  in  the  negative  also. 

Lord  Dbas. — The  question  whether  the  statute  applies  here  is  a  very  important  one. 
I  agree  with  your  Lordship  that,  from  what  we  know  about  the  evil  intended  to  be 
remedied,  it  is  exceedingly  probable  that  the  object  of  the  statute  was  to  remedy  the 
evil  which  your  Lordship  has  mentioned,  and  that  evil  only.  The  difficulty  is  that  this 
does  not  appear  on  the  face  of  the  statute  itself.  If  you  take  the  words  of  it,  they 
point  very  much  to  the  conclusion  that  you  are  to  inquire,  first,  who  would  have  been 
the  next  of  kin  if  they  had  survived  the  intestate,  and  then  that  the  estate  is  to  go 
down  and  be  distributed  in  the  same  way  as  it  would  have  done  if  these  next  of  kin 
had  so  survived,  and  themselves  succeeded.  Here  there  can  be  no  doubt  that  the  three 
sisters,  if  they  had  sur-[225]-vived,  would  have  been  the  next  of  kin,  and  the  estate 
would  have  been  divided  into  three.  The  question  is,  whether  the  heirs  of  each  come 
into  the  place  of  each,  so  that  the  estate  must  be  divided  into  three,  however  far  it  goes 
down.  If  that  were  to  be  held  the  reading  of  the  first  part  of  the  clause,  I  cannot 
think  the  proviso  in  the  end  would  aflfect  it  much  one  way  or  the  other.  But  although 
there  is  a  great  deal  to  be  said  for  that  reading  of  the  statute  upon  the  words  of  it,  and 
it  does  not  clearly  appear  on  the  face  of  the  statute  (what  I  have  no  doubt,  however, 
was  the  fact)  that  the  evil  your  Lordship  mentions  was  the  evil  intended  to  be  remedied, 
I  am  not  prepared  to  differ  from  the  result  at  which  your  Lordship  has  arrived  as  to  the 
true  constouction  of  the  enactment.  Upon  what  remains  behind,  if  that  is  the  correct 
view,  I  do  not  require  to  say  anything,  because  there  is  no  room  for  doubt  about 
it  at  aU. 

Lord  Abdmillan. — The  first  point  in  order  is,  what  would  be  the  right  of  Mrs. 
Turner,  if  not  one  of  the  next  of  kin,  to  take  the  share  of  the  moveable  estate  ?  Mr. 
Bell  says,  "  If  the  heir  is  not  one  of  the  next  of  kin  (as  where  a  grandson  is  heir,  and 
the  executors  are  uncles  and  aunts),  he  is  not  entitled  to  collate."  Therefore  there  is  no 
doubt  on  that  point,  and  we  have  only  to  consider  the  question  on  the  statute.  The 
statute  is  one  in  relation  to  intestate  succession ;  and  it  commences  with  this,  that  in  all 
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cases  of  intestate  moveable  succession,  where  any  person  who,  having  survived  the 
intestate,  would  have  been  among  his  next  of  kin,  shall  have  predeceased  such  intestate, 
then  the  lawful  child  or  children  of  such  person  predeceasing  shall  come  in  the  place  of 
that  person.  Now,  no  better  illustration  for  the  application  of  this  could  be  given  than 
that  suggested  by  the  Solicitor-General,  that  Mrs.  Eadie  had  been  the  sole  survivor.  It 
is  quite  plain  that  if  Mrs.  Eadie  had  survived,  and  the  other  two  sisters  had  predeceased, 
then  a  child  of  either  of  these  two  sisters  would  have  been  the  child  of  one  who,  if  she 
had  survived,  would  have  been  among  the  next  of  kin ;  for  if  she  had  survived,  she 
would  have  shared  with  Mrs.  £adie,  assuming  her  to  have  survived.  Now,  the  statute 
would  give  to  the  children  of  these  two  predeceasing  sisters  a  right  to  share  with  Mrs. 
Eadie,  had  she  been  the  sole  survivor,  and  thus  effect  would  have  been  given  to  repre- 
sentation in  moveable  succession.  But  here  Mrs.  Turner  is  not  claiming  to  be  admitted 
into  the  moveable  succession  along  with  the  next  of  kin.  She  is  claiming  a  preference 
among  the  next  of  kin  in  the  moveable  succession.  She  is  herself  one  of  the  next  of 
kin.  Her  mother,  had  she  survived,  would  not  have  been  among  the  next  of  kin ;  she 
would  have  been  the  only  next  of  kin ;  and  would  have  taken  all,  except  for  the  statute. 
She  would  have  been  the  only  next  of  kin ;  but  Mrs.  Turner  is  herself  one  of  the  next 
of  kin,  and  what  she  is  claiming  is  not  admission  into  a  body  from  which  she  would 
have  been  excluded  but  for  the  statute, — a  thing  to  which  the  statute  admits  her, — but 
she  is  claiming,  being  one  of  the  body,  a  preference  or  larger  share  over  the  other  next 
of  kin.  Now,  I  think  that  is  not  the  meaning  of  the  statute  at  all.  It  creates  no  such 
preference.  The  observations  of  the  Solicitor-General  were,  to  my  mind,  entirely  satis- 
factory. I  think  this  is  not  a  subversion  of  the  old  law  of  Scotland  on  the  subject  of 
moveable  representation.  It  is  an  addition  to  it,  for  the  remedy  of  a  particular  evil ; 
a^d  it  is  no  remedy  of  that  particular  evil  to  give  this  lady  a  right  to  get  a  greater 
share  than  the  other  next  of  kin  in  the  succession. 

I  am  therefore  for  answering  the  questions  in  the  negative. 

Lord  Kinloch. — I  am  very  clearly  of  the  same  opinion  with  your  Lordship.  I  think 
any  difficulty  in  this  case  has  probably  arisen  from  the  use  of  a  very  common  phrase. 
We  are  always  hearing  it  said  that  the  statute  introduced  the  representation  of  heritage 
into  moveable  succession.  That  is  the  short-hand  way  in  which  popularly  the  statute  is 
described.  But  the  statute  does  no  such  thing.  The  statute  provides  a  certain  remedy 
for  a  certain  evil,  but  it  does  no  more  than  what  it  says  itself.  I  think  what  the  statute 
says,  and  what  it  does,  could  not  be  more  clearly  or  satisfactorily  illustrated  than  it  is  by 
this  very  case.  Mrs.  Agnes  Hamilton,  the  intestate,  [226]  ^^^  leaving  next  of  kin. 
She  leaves  thirteen  nephews  and  nieces,  who  are  all  her  next  of  kin,  and  each  entitled 
to  one-thirteenth  share  of  her  estate,  supposing  there  was  no  heritage.  Now,  the  statute 
says  that  where  any  person  who,  had  he  survived  the  intestate,  would  have  been  among 
his  next  of  kin,  shall  have  predeceased  such  intestate,  then  his  child  should  come  in 
his  place.  It  appears  to  me  very  clear  that  there  is  nobody  who  is  or  has  been  in  this 
position.  The  next  of  kin  are,  one  and  all  of  them,  alive,  and  each  entitled  to  his  or 
her  thirteenth  share.  If  a  nephew  or  niece  holding  the  same  place,  and  who  had  been 
amongst  this  next  of  kin,  had  predeceased,  leaving  a  child,  then  the  statute  would 
clearly  apply.  And  it  was  just  because,  according  to  the  common  law,  that  result,  which 
was  so  equitable  a  result,  did  not  hold  so  as  to  bring  in  the  children  of  that  party,  that 
this  statute  was  passed.  But  clearly  no  such  case  occurs  here,  and  therefore  the  statute 
is  wholly  inapplicable.  The  statute  never  was  intended  to  do  what  is  proposed  to  be 
done  here  upon  the  part  of  Mrs.  Turner.  It  never  was  intended  to  change  the  light 
actually  accruing  to  a  party  into  another  and  different  right,  which  is  what  the  argument 
of  Mir.  Scott  and  Mr.  Eraser  points  to.  The  attempt  is  not  to  bring  in  Mrs.  Turner, 
who  would  have  been  otherwise  excluded.  That  is  what  the  statute  intended.  But 
the  object  is  to  change  Mrs.  Turner's  thirteenth  into  a  third  share.  Now,  I  think  that 
is  absolutely  alien  to  the  statute.  If  you  get  that  length,  there  is  no  difficulty  about 
anything  else.  This  lady  is  entitled  to  her  thirteenth  in  her  own  right,  but  as  she 
takes  the  heritage  of  the  deceased,  which  she  takes  in  her  own  right  too,  she  cannot 
claim  without  collating. 

Lord  President. — It  is  a  great  pity  that  you  had  not  put  this  question  under  the 
statute  a  little  more  distinctly.  We  cannot  very  well  pronounce  a  judgment  upon  the 
question  under  the  statute  as  the  case  stands. 

Lord  Deas. — The  first  question  contains  a  great  many  separate  things  in  it.  The 
second  question  appears  to  me  to  be  put  entirely  on  the  assumption  that  the  first  is 
answered  in  the  affirmative. 
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SolieUor-General, — Mrs.  Turner  can  take  no  benefit  under  the  second  unless  the  first 
is  answered  in  her  favour. 

Lord  President. — One  sees  that  clearly  enough ;  but  the  judgment  will  not  in 
terms  decide  the  question  under  the  statute.  This  is  the  judgment  as  I  have  sketched 
it  as  applicable  to  your  question, — "  Find  and  declare  that  Mrs.  M.  Turner,  being  one  of 
the  three  heirs-portioners  of  the  intestate,  is  not  entitled  to  take  a  share  of  the  moveable 
estate  of  the  intestate  as  one  of  the  next  of  kin  without  collation :  Find  that  this  being 
so,  the  second  question  stated  in  the  case  does  not  arise."  But  I  do  not  think  it  matters 
Teiy  much,  because  our  opinions  being  reported  will  be  a  judgment  upon  the  construc- 
tion of  the  statute,  although  the  interlocutor  takes  that  form. 

The  Court  pronounced  this  interlocutor : — "  Find  and  declare  that  Mrs.  Margaret 
Eadie  or  Turner,  being  one  of  the  three  heirs-portioners  of  the  intestate,  is  not  entitled 
to  take  a  share  of  the  moveable  estate  of  the  intestate  as  one  of  the  next  of  kin  without 
collation :  Find  that  this  being  so,  the  second  question  stated  in  the  case  does  not  arise 
for  decision,  and  decern :  Find  the  said  Mrs.  Margaret  Eadie  or  Turner  liable  to  the 
other  parties  in  expenses ;  allow  an  account,"  &c 

John  Walls,  S.S.C. — James  Webster,  S.S.C. — Agents. 

[Referred  to,  Haldane's  Trs.  v.  Murphy,  1881,  9  R.  269.] 
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Campbell  Macpherson  Campbell  (Anna  Camegy's  Judicial  Factor), 

Pursuer  and  Real  Raiser. — Oifford — Asher. 

Anna  Grace  Carnegy  and  Others,  Claimants. — SoL-Gen.  Clark — Mackay, 

Thomas  Macpherson  Grant,  and  Sir  George  Macpherson  Grant,  Bart., 

his  Curator  Bonis,  Claimants. — Lord- Adv.  Young — Watson, 

Judicial  Factor — Special  Fotvers — Assignation  of  Heritable  Bond — Hentable  and 
Moveable. — A  judicial  factor  was  appointed  on  a  trust-estate  which,  at  the  date  of 
his  appointment,  included  a  heritable  bond.  When  certain  liferents  of  the  trust- 
estate  came  to  an  end,  and  the  fee  became  disposable  in  terms  of  the  testator's  settle- 
ment, the  factor,  without  judicial  authority,  sold  and  assigned  the  bond,  depositing 
the  money  in  bank.  In  an  action  of  multiplepoinding  and  exoneration  raised  by  the 
factor,  a  claimant  having  an  interest  in  the  trust-estate,  contingent  on  the  death  and 
intestacy  of  a  lunatic,  in  whom  the  immediate  right  to  the  fee  was  vested,  objected  to 
the  realisation  of  the  bond,  and  consequent  change  of  the  nature  of  the  investment. 
Held  that  the  sale  and  assignation  of  the  bond  was  beyond  the  power  of  the  factor, 
and  the  action  superseded  till  the  factor  should  reacquire  the  bond,  or  otherwise  restore 
the  trust-estate  to  its  former  condition. 

Process —  MvltiplepoiTiding  and  Exoneration  —  Judicial  Factor  —  Competency,  —  A 
judicial  factor,  instead  of  presenting  a  petition  for  exoneration  and  discharge  in  the 
usual  form,  brought  an  action  of  multiplepoinding  and  exoneration.  Question  raised 
as  to  the  competency  of  the  action. 

Observed,  that  before  he  obtained  exoneration  in  the  action  he  must  comply  with  all 
the  conditions  which  would  have  been  imposed  on  him  in  a  petition  in  ordinary 
form. 

This  action  of  multiplepoinding  was  raised  by  the  judicial  factor  on  the  trust-estate 
of  the  late  Miss  Anna  Carnegy,  who  died  in  1799.  Miss  Carnegy  left  a  trust-disposi- 
tion and  assignation,  whereby  she  conveyed  to  her  sister,  Helen,  and  other  persons,  as 
tnistees,  her  whole  estate,  real  and  personal.  The  second  purpose  of  the  trust  was  as 
follows : — "  In  the  second  place,  as  soon  as  conveniently  can  be  done  after  my  death,  I 
ordain  and  appoint  my  said  trustees  to  lend  out  the  proceeds  of  my  whole  real  and 
personal  estate  upon  good  and  sufficient  heritable  security,  and  to  take  the  rights  for  the 
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same,  conceived  in  favour  of  the  said  Margaret,  £lizabeth,  Clementina,  and  Helen 
Carnegy,  my  sisters,  equally  amongst  them,  and  longest  liver  of  them,  in  liferent,  for 
their  liferent  use  allenarly,  and  after  the  death  of  all  of  them,  to  and  in  favour  of  David 
Carnegy,  and  the  other  children  procreated  and  to  be  procreated  of  the  body  of  Thomas 
Carnegy  of  Craigo,  my  brother,  equally  amongst  them,  and  longest  liver  of  them,  in  life- 
rent, and  to  the  said  David  Carnegy,  his  heirs  or  assignees,  in  fee ;  and  how  often  the 
principal  sum  shall  be  uplifted,  I  appoint  the  securities  to  be  taken  of  new,  conceived 
in  the  above  terms;  but  declaring  that  it  shall  not  be  in  the  power  of  the  younger 
children  of  the  said  Thomas  Carnegy  to  assign,  convey,  or  dispose  of  their  share  or 
interest  in  the  premises  to  any  person  whatever." 

In  1818  Helen  Carnegy,  being  then  the  only  surviving  trustee  under  her  sister's 
trust-disposition,  assumed  other  trustees  to  act  along  with  her  in  the  trust,  viz.  Thomas 
Gardyne,  David  Carnegy,  then  of  Craigo  (son  of  Thomas  Carnegy,  late  of  Craigo),  George 
Macphersdn  Grant,  and  James  Carnegy. 

In  1827  David  Carnegy  of  Craigo  borrowed  from  himself  and  the  other  trustees 
acting  under  Anna  Carnegy's  trust-deed  the  sum  of  £4000,  granting  therefor  a  bond  and 
disposition  in  security  over  Craigo. 

[228]  David  Carnegy  died  in  1846,  and  was  succeeded  by  his  son  and  heir-at-law, 
Thomas  Carnegy. 

In  1863  James  Carnegy,  who  was  then  the  sole  surviving  trustee  acting  under  the 
trust-disposition  of  Anna  Carnegy,  assumed  Thomas  Carnegy,  by  this  time  of  Craigo, 
and  Thomas  Macpherson  Grant,  to  act  along  with  him  under  the  trust-deed  of  Anna 
Carnegy,  and  conveyed  to  himself,  and  the  other  trustees  for  behoof  of  the  then  surviv- 
ing children  of  Thomas  Carnegy  (the  elder),  in  liferent,  and  Thomas  Carnegy,  by 
this  time  of  Craigo,  his  heirs  and  assignees,  in  fee,  the  whole  residue  of  Anna  Camegy's 
estate. 

Thomas  Carnegy  of  Craigo  died  in  1866,  leaving  a  disposition  and  settlement  con- 
veying Craigo,  and  also  his  whole  other  estate,  heritable  and  moveable,  to  "  the 
heirs-male  of  my  body  ;  whom  failing,  to  the  heirs-female  of  my  body ;  whom  failing,  to 
Thomas  Macpherson  Grant,  Writer  to  the  Signet,  my  cousin-german,  and  the  heirs 
whomsoever  of  his  body ;  whom  failing,  to  my  own  nearest  heirs  whomsoever,  heritably 
and  irredeemably." 

In  June  1865  Thomas  Macpherson  Grant,  at  that  date  the  sole  surviving  trustee 
under  the  deeds  before  mentioned,  became  insane,  and  Campbell  Macpherson  Campbell 
was  appointed  judicial  factor  on  the  trust-estate  of  Anna  Carnegy.  At  this  time  the 
trust-estate  consisted  of — (1)  An  annualrent  of  £7,  10s.  on  the  principal  sum  of  £150, 
contained  in  a  heritable  bond  in  favour  of  Anna  Carnegy ;  (2)  A  sum  of  £26  ;  (3)  The 
sum  of  £4000  in  the  bond  of  David  Carnegy  of  Craigo  ;  and  (4)  A  sum  of  £144,  due 
on  a  promissory-note. 

On  27th  November  1866  Helen  Hay  Carnegie,  niece  of  Anna  Carnegy,  and  the  last 
person  having  a  liferent  in  the  trust-estate,  died,  whereupon  the  fee  of  the  estate  became 
disposable  in  terms  of  the  settlement. 

Sometime  after  Helen  Hay  Camegy's  death  the  judicial  factor  on  Anna  Carnegy's 
estate  assigned  the  bond  for  £4000  to  a  third  party,  from  whom  he  received  payment 
of  the  sum  in  the  bond.  This  sum  he  placed  in  bank  on  a  deposit-receipt.  He  now 
raised  this  action  of  multiplepoinding  and  exoneration,  concluding  for  declarator  that 
'*  the  pursuer  is  only  liable  in  once  and  single  payment,  delivery,  or  conveyance  of  the 
estate  and  effects  which  belonged  to  the  said  deceased  Miss  Anna  Carnegy,  so  far  as 
the  same  have  been  recovered  by  him,  and  that  to  the  persons  who  may  have  just  right 
thereto,  after  deduction  of  the  pursuer's  commission,  and  whole  expenses  incurred  or  to 
be  incurred  by  him  as  judicial  factor  foresaid  in  the  recovery,  management,  and  disposal 
of  the  estate,  as  well  as  the  expenses  incurred  and  to  be  incurred  by  him  in  this  action, 
or  in  any  other  proceedings  requisite  to  enable  him  to  obtain  his  discharge  as  judicial 
factor  foresaid,  and  delivery  of  his  bond  of  caution ;  and  for  the  purpose  of  ascertaining 
and  determining  their  respective  rights,  the  said  several  persons,  defenders,  and  all 
others  pretending  to  have  right  thereto,  ought  to  produce  their  respective  rights  and 
titles,  or  other  interests  in  the  said  trust-estate,  and  dispute  their  preferences  thereto ; 
and  the  pursuer  ought  and  should  be  found  entitled  to  retain  the  commission  due  to  ^ 
him,  and  the  said  expenses  incurred  or  to  be  incurred  by  him  as  judicial  factor  foresaid, 
including  the  expenses  of  this  process,  as  the  same  shall  be  ascertained  in  the  course 
thereof,  as  well  as  all  other  charges  and  expenses  which  have  been  or  may  be  incurred 
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or  difibursed  by  him  iu  couuectiou  with  the  said  estate,  and  decerned  and  ordained  to 
make  payment,  delivery,  or  conveyance  of  what  sums  of  money  or  other  effects  or  sub- 
jects belonging  to  the  trust-estate  of  the  said  Anna  Carnegy  shall  remain  in  his  hands 
after  such  retention,  to  such  of  the  defenders  or  others  as  may  be  found  to  have  best 
right  thereto :  And  thereupon  the  pursuer  ought  and  [229]  should,  by  decree  foresaid, 
be  exonered  and  discharged  of  the  office  of  judicial  factor  on  the  trust-estate  of  the  said 
deceased  Miss  Anna  Carnegy,  and  of  his  whole  management  and  intromissions  had  in 
respect  thereof,  and  be  declared  quit  thereof  and  free  therefrom  in  all  time  coming ; 
and  further,  the  Accountant  of  Court  ought  and  should  be  authorised  and  ordained, 
by  decree  foresaid,  to  deliver  up  to  the  pursuer  his  bond  of  caution  as  judicial  factor 
foresaid." 

Thomas  Macpherson  Grant  and  his  curator  bonis  claimed  the  entire  fund  in  medio, 
and  pleaded  that,  as  the  sole  right  of  fee  had  vested  absolutely  in  Thomas  Macpherson 
Grant,  they  were  entitled  to  have  the  same  made  over  to  them  unconditionally. 

Anna  Grace  Carnegy  and  her  sisters,  who  were  the  sisters  and  heirs  whomsoever  of 
Thomas  Carnegy,  alleged  that  the  pursuer  had,  without  judicial  authority  and  without 
any  necessity,  assigned  to  a  stranger  the  bond  for  £4000 ;  that  he  was  not  entitled  so 
to  realise  the  heritable  property  belonging  to  the  trust-estate ;  that  in  doing  so  he  had 
acted  in  contravention  of  the  directions,  and  contrary  to  the  intention  of  Anna  Carnegy's 
disposition  and  assignation ;  and  that  he  ought  to  reacquire,  if  possible,  the  said  bond 
and  disposition  in  security,  or  in  any  event  to  reinvest  the  said  sum  of  £4000,  and  any 
other  monies  belonging  to  the  trust-estate  upon  heritable  security,  in  obedience  to  the 
said  disposition  and  assignation. 

They  alleged  farther,  that  the  curator  bonis  of  Thomas  Macpherson  Grant  had  no 
right  to  payment  or  delivery  of  the  trust-estate  for  behoof  of  Thomas  Macpherson  Grant 
absolutely ;  the  only  right  or  interest  of  Thomas  Macpherson  Grant  in  Aiina  Camegy's 
trust-estate  was  as  heir  of  provision  to  Thomas  Carnegy  under  his  general  trust- 
disposition  and  settlement,  and  the  judicial  factor  was  entitled  to  convey  the  trust- 
estate  to  him,  or  his  curator  bonis  on  his  behalf,  only  in  terms  of  the  destination 
in  the  said  general  disposition  and  settlement  to  him  and  the  heirs  of  his  body, 
whom  failing,  to  the  heirs  whomsoever  of  the  said  Thomas  Carnegy.  Thomas 
Macpherson  Grant  had  never  been  married;  the  claimants  were  the  whole  sisters 
and  heirs  whomsoever  of  Thomas  Carnegy,  and  as  such  they  would  be  entitled 
to  the  fee  of  the  said  trust-estate  in  the  event  of  Thomas  Macpherson  Grant  dying 
without  heirs  of  his  body,  and  without  evacuating  the  destination  in  the  said  general 
disposition  and  settlement. 

They  therefore  claimed — "(First),  That  before  the  pursuer  is  exonered  and  dis- 
charged as  judicial  factor  foresaid,  he  should  be  ordained  to  reacquire  the  bond  and 
disposition  in  security  over  Balwyllo  and  Balnellie  for  the  trust- estate  :  Or  otherwise, 
that  the  pursuer  should  be  ordained  to  reinvest  the  sums  accruing  from  the  realisation 
of  the  said  bond  and  disposition  in  security,  and  any  other  monies  in  his  hands  belong- 
ing to  the  trust-estate,  upon  heritable  security,  in  favour  of  the  said  Thomas  Macpherson 
Grant  and  the  heirs  of  his  body,  whom  failing,  the  nearest  heii-s  whomsoever  of  the 
said  Thomas  Carnegy,  in  terms  of  the  destination  contained  in  the  said  general  dis- 
position and  settlement  of  the  said  Thomas  Carnegy  :  And  (second).  That,  in  any  event, 
any  conveyance  of  the  trust-estate  granted  by  the  pursuer  in  favour  of  the  said  Thomas 
Macpherson  Grant  should  be  in  terms  of  the  above  destination." 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Primo,  Repels  the  objections 
as  set  forth  in  JS'o.  11  of  process,  to  the  condescendence  of  the  fund  in  medio,  No.  1  of 
process:  Secundo,  In  the  competition,  finds,  as  matter  of  law,  1st,  that  the  whole  of 
the  estate  of  the  deceased  Miss  Anna  Carnegy,  as  the  same  originally  consisted,  whether 
of  moveable  or  heritable  estate,  must  in  the  matter  of  her  succession  be  held  and  dealt 
with  as  heritable  estate ;  2d,  that  any  act  of  the  curator  bonis  for  the  lunatic,  [230]  Mr. 
Macpherson  Grant,  in  uplifting  and  discharging  heritable  securities  to  which  the  lunatic 
may  have  or  had  right,  cannot  operate  so  as  to  alter  or  affect  the  right  of  succession  in 
the  estate  of  the  latter :  But  finds  that  the  claimants,  the  Misses  Carnegy,  have  set 
forth  and  possess  title  and  interest  sufficient  to  warrant  theiu  to  object  to  any  act  of  the 
curator,  the  purpose  of  which  is  to  upl^t  and  discharge  the  heritable  bonds  and  securities 
to  which  the  lunatic  has  right,  unless  such  act  shall  be  shewn  to  proceed  on  necessary 
or  reasonable  cause,  with  a  view  to  the  security  of  the  estate  of  the  lunatic :  And  with 
reference  to  the  foregoing  findings,  repels  the  pleas  stated  on  behalf  of  the  lunatic  and 
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his  curator  bonis,  so  far  as  the  same  are  inconsistent  with  such  findings ;  and,  before 
further  answer,  appoints  the  cause  to  he  enrolled,  that  parties  may  be  heard  on  the 
application  thereof,  reserving  meanwbile  the  question  of  expenses."  * 
Anna  Grace  Garnegy  and  others  reclaimed. 

Argued  for  reclaimers ; — ^The  reclaimers  were  entitled  to  demand  that  the  J&4000 
should  be  reinvested  on  heritable  bond,  and  conveyed  under  the  same  destination  as  in 
the  original  bond,  or  else  the  original  bond  ought  to  be  reacquired.  The  testator  meant 
that  sum  to  descend  as  heritage,  otherwise  it  ought  to  be  held  that  the  debt  on  Craigo 
was  wiped  off  confusione. 

Argued  for  respondents ; — ^The  absolute  right  to  the  fund  is  in  Thomas  Macpherson 
Grant,  and  no  one,  unless  claiming  right  through  him  on  his  death,  has  any  title  to  appear. 
If  he  had  been  sane,  no  one  could  have  been  heard  to  make  any  claim,  and  no  claim 
could  arise  until  his  death.  Perhaps  the  whole  fund  might  be  required  for  his  main- 
tenance. 

At  advising, — 

Lord  PRBSiDSirr. — ^This  is  a  case  of  a  very  peculiar  kind,  and,  so  far  as  I  remember, 
I  have  never  seen  such  a  summons  of  multiplepoinding.  It  is  an  action  at  the  instance 
of  a  judicial  factor,  appointed  by  act  and  decree  of  this  Court  in  June  1865,  whereby 
Mr.  Macpherson  Campbell  was  appointed  judicial  factor  on  the  trust-estate  of  Miss  Ajina 
Camegy,  in  consequence  of  the  failure  of  the  trustees  nominated  by  that  lady.  The 
factor  was  appointed  to  execute  that  trust  as  an  officer  of  this  Court.  He  brings  this 
summons  of  multiplepoinding  on  the  ground  that  the  funds  in  his  hands  are  ready  for 
ultimate  distribution.  He  is  ready  to  pay  over  everything  which  he  now  holds,  and 
what  he  wants  is  a  discharge  on  making  that  payment.  He  is  in  the  ordinary  position 
of  a  judicial  factor  who  comes  to  this  Court  to  have  his  kccounts  audited,  to  be  authorised 
to  pay  over  the  funds  in  his  hands,  and  to  get  his  discharge ;  and  that  he  does  invariably, 
so  far  as  I  am  aware,  in  the  form  of  a  petition.  That  is  the  ordinary  course ;  nor  are 
there  any  circumstances  in  this  case  which  should  have  led  the  factor  to  adopt  any  other 
than  the  ordinary  course.  But,  although  that  is  so,  I  am  by  no  means  disposed, — ^the 
three  parties  interested  in  the  est-ate  being  all  represented  here, — to  dismiss  the  multiple- 
poinding as  incompetent,  nor,  indeed,  to  form  any  very  decided  opinion  whether  it  is 
competent  or  not.  We  must,  however,  take  good  care  that  nothing  is  done  in  the  way 
of  discharging  the  factor  that  could  not  have  been  done  if  he  had  come  before  us  in  the 
ordinary  form. 

Now,  what  is  it  that  the  factor  has  donel  At  the  date  of  his  appointment 
[231]  the  residue  of  Anna  Camegy's  estate  was  liferented  by  her  last  surviving  niece, 
Helen.  She  died  in  1866.  On  her  death  the  fee  of  the  entire  residue  of  Anna 
Carnegy's  estate  would  have  belonged  to  David  Carnegy  of  Craigo,  if  he  had  been  alive. 
David  Camegy  had  died,  but  was  represented  by  his  son,  Thomas  Carnegy,  and  it  is  not 
disputed  that  the  residue  of  Anna  Carnegy's  estate  had  vested  in  Thomas,  and  was 
carried  by  his  mortis  causa  settlement.  Thomas  Carnegy,  by  that  mortis  causa  settle- 
ment, conveyed  Craigo,  failing  the  heirs  of  his  own  body, — and  he  had  none, — "to 
Thomas  Macpherson  Grant,  and  the  heirs  whomsoever  of  his  body ;  whom  failing,  to 
my  own  nearest  heirs  whomsoever."  By  the  same  destination  he  settled  all  his  other 
lands  and  heritages,  and  his  entire  moveable  property,  so  that  the  whole  estate  of  Thomas 
Carnegy  is  destined  to  Thomas  Macpherson  Grant,  and  the  heirs  whomsoever  of  his 
body ;  whom  failing,  to  the  testator's  own  nearest  heirs  whomsoever.  The  position  of 
the  judicial  factor  is  this  :  There  could  be  no  doubt  that  the  residue  of  Anna  Carnegy's 
estate  belonged  to  Thomas  Macpherson  Grant,  and  the  only  question  that  could  arise  is, 
in  what  form  or  manner  the  residue  of  that  estate  was  to  be  given  to  Thomas 
Macpherson  Grant.  But,  unfortunately,  by  this  time  Thomas  Macpherson  Grant  was  a 
lunatic,  and  under  curatory,  and,  of  course,  the  conveyance  of  the  residue  fell  to  be 

*  "  Note.  — It  may  be  that  the  uplifting  of  the  heritable  securities,  or  the  conversion 
in  any  form  of  heritable  estate  vested  in  a  lunatic  through  the  act  of  his  curator  bonis, 
would  not  affect  the  rights  of  those  interested  in  the  succession  of  such  lunatic.  But 
it  has  appeared  to  the  Lord  Ordinary  that  where  there  exists  no  adequate  cause  for 
such  change  in  the  investments,  those  so  interested  in  the  ultimate  succession  have 
legal  title  and  interest  sufficient  to  warrant  them  in  maintaining  that  the  estate  shall 
be  preserved  in  its  actual  condition,  assuming  always  that  the  security  of  the  invest- 
ments cannot  be  called  in  question." 
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made  to  his  curcUor  bonis.     One  cannot  but  see  at  once  that  the  duty  which  the  judicial 
factor  had  to  perform  was  one  of  great  delicacy,  for,  according  to  the  manner  in  which 
that  payment  was  made,  the  succession  of  the  lunatic  might  be  greatly  affected ;  and 
Mr.  Macpherson  Campbell  and  the  curator  bonis  were  placed  in  a  doubly  delicate 
position,  for  in  certain  events  they  might  be  interested  in  the  succession  of  the  lunatic. 
It  appears  to  me  that,  in  such  circumstances,  not  only  was  it  the  duty  of  the  factor  to 
come  to  the  Court  for  special  powers  before  he  did  anything  in  the  way  of  transferring 
the  residue  to  the  curator,  but  what  he  did  was  altogether  unauthorised.     He  tells  us 
what  the  residue  consisted  of.     There  was  an  annualrent  of  £7,  10s.  on  a  principal  sum 
of  £150  contained  in  a  heritable  bond  over  a  subject  in  Montrose ;  a  sum  of  J&26,  14s. 
lid. ;  the  sum  of  J&4000  contained  in  and  due  by  a  bond  and  disposition  in  security, 
dated  10th  March  1827,  granted  by  David  Camegy  of  Craigo,  in  favour  of  himself  and 
others,  as  trustees  for  the  purposes  therein  mentioned ;  and,  lastly,  the  sum  of  £144,  78, 
8d.,  due  under  a  promissory-note.     What  the  judicial  factor  did  was  to  sell  this  bond, 
in  which  the  late  Mr.  Camegy  of  Craigo  was  debtor,  and  the  trustees  of  Anna  Camegy 
were  creditors,  and  to  grant  an  assignation  to  the  purchaser,  and  now  he  proposes  that 
the  money  which  is  the  proceeds  of  that  sale  shall  be  taken  as  representing,  pro  tanto, 
the  residue  of  Anna  Camegy's  estate,  and  that  he  shall  pay  it  over  in  this  multiple- 
poinding.     It  was  said  that  the  judicial  factor,  as  in  place  of  the  trustees,  was  right  in 
getting  rid  of  the  bond,  because  it  was  one  which  should  never  have  been  taken  by  the 
trustees,  as  it  really  amounted  to  lending  money  to  one  of  their  own  number.     But  if 
80,  that  surely  is  a  reason  for  extinguishing  the  bond,  and  not  for  keeping  it  up  by 
assignation.     But  it  was  not  extinguished.     The  course  taken  was  to  sell  and  assign  it 
to  a  purchaser.     Further,  the  possible  effects  of  this  conversion  are  very  important.     It 
was  argued  that  it  did  not  matter  much  now  in  a  question  of  succession  whether  money 
belonging  to  any  one  is  held  on  personal  or  heritable  security,  because  the  recent  Act 
makes  heritable  debts  moveable  quoad  succession.     But  the  question  here  is  not  whether 
the  money  ought  to  have  been  left  on  heritable  security,  or  whether  it  ought  now  to  be 
reinvested  in  that  way,  but  how  this  particular  bond  ought  to  have  been  dealt  with.     If 
it  had  been  conveyed  by  assignation  to  the  curator  bonis  of  the  lunatic,  it  would  have 
been  extinguished  confusione  in  the  person  of  the  debtor,  who  would  have  become 
creditor  as  well  as  debtor  in  the  bond,  and  this  course  was  open  to  the  factor.     This 
was  a  security  over  Cniigo,  and  one  very  handy  way  of  conveying  to  the  curator  this 
part  of  the  residue  of  Anna  Camegy 's  estate  would  have  been  to  discharge  the  debt     I 
do  not  say  that  the  factor  would  have  been  justified  in  taking  either  course  without  the 
authority  of  the  Court,  but  these  courses  were  worthy  of  consideration  in  the  circum- 
stances, and  they  were  at  least  as  likely  to  be  approved  of  as  that  which  was  actually 
followed,  namely,  selling  without  any  necessity  or  any  apparent  legitimate  reason. 
What  has  been  [232]  ^o°®  ^^  entirely  unauthorised ;  and,  therefore,  while  I  do  not 
propose  to  hold  this  summons  incompetent,  I  think  we  must  deal  with  the  judicial  factor 
in  the  same  way  as  if  he  had  come  before  us  in  the  form  of  a  petition  for  discharge,  and 
hold  that  what  he  has  done  is  unauthorised,  and  that  he  cannot  be  discharged  as  matters 
now  stand,  but  that  his  duty  is  to  undo  what  he  has  done,  as  the  first  step  before  any 
further  procedure. 

I  therefore  propose  to  supersede  consideration  of  this  multiplepoinding,  recalling  the 
Lord  Ordinary's  interlocutor,  with  which  I  cannot  agree,  in  order  to  give  the  factor  an 
opportunity  of  imdoing  what  he  has  done.  If  he  can  reacquire  the  bond,  that  is  his 
simplest  course,  and  probably  the  purchaser  of  -  such  a  subject,  sold  under  such 
circumstances,  would  not  be  unwilling  to  part  with  it. 

Lord  DmiS, — Concurring,  as  I  do,  in  the  opinion  now  stated  by  your  Lordship,  it  is 
unnecessary  for  me  to  go  into  the  details  of  this  case. 

The  important  question  here  is,  whether  this  is  a  competent  form  of  action.  The 
question  whether  there  is  double  distress  is  one  of  minor  importance.  The  material 
point  1b,  whether  this  judicial  factor  can  get  his  discharge  under  this  action  of  multiple- 
poinding. The  summons  contains  conclusions  for  everything  usually  sought  in  a 
petition  for  discharge  by  a  judicial  factor.  Now,  it  is  true  that  a  summons  of  multiple- 
poinding has  been  sustained  as  a  competent  form  of  deciding  a  competition  for  a 
particular  fund  in  the  hands  of  a  judicial  factor.  But  this  case  is  very  different  from 
any  case  in  which  that  has  been  held.  A  multiplepoinding  to  have  it  found  which  of 
two  parties  is  entitled  to  uplift  and  discharge  a  particular  fund,  leaving  the  raiser  factor 
still,  iB  one  thing ;  and  a  multiplepoinding  which  is  to  divest  and  discharge  the  factor 
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of  his  office,  aud  all  its  duties  and  responsibilities,  is  another  and  veiy  different  thing, 
and  at  present  I  entertain  great  doubts  of  the  competency  of  the  action.  Judicial  factars 
are  appointed  by  the  Court  in  the  exercise  of  its  nobUe  ojfictumy  although  by  special  statute 
the  exercise  of  this  power  has  recently  been  delegated  to  one  of  the  Lords  Ordinary. 
The  application  for  discharge  and  exoneration  here  is  not  made  by  appeal  to  the  nabUe 
officium  of  the  Court,  in  virtue  of  which  the  judicial  factor  was  appointed,  but  by  way 
of  action,  which  may  be  pursued  before  any  Lord  Ordinary, — in  which  decree  in  absence 
might  pass, — and  in  which  no  exercise  of  nobile  offidum  is  or  can  be  involved.  The 
procedure  appears  to  me  altogether  anomalous. 

If  the  action  be  ultimately  held  competent,  it  is  clear  that  we  must  require  in  it  the 
same  strict  accounting  that  would  have  been  necessary  had  the  application  been  in  the 
usual  form  for  exoneration  and  discharge.  The  penalties  of  the  Act  of  Sederunt,  if 
incurred,  would  require  to  be  enforced.  Dereliction  of  duty,  if  such  had  taken  place, 
would  fall  to  be  punished  in  the  usual  way.  All  that  would  be  very  anomalous  in  such 
an  action  as  this.  Here  the  judicial  factor  appears  to  have  acted  in  a  very  questionable 
way  in  going  into  the  market  and  selling  part  of  the  estate  without  the  authority  of  the 
CourL  If,  in  this,  he  has  exceeded  his  powers,  I  agree  with  your  Lordship  that  the 
title  of  the  purchaser  may  be  open  to  grave  objection.  In  the  case  of  Grant,  17th 
January  1849,  11  D.  1030,  the  debtor  in  a  bond  and  disposition  in  security  was  held 
entitled  to  insist  on  special  authority  from  the  Court  being  obtained  by  a  curaior  bonis 
to  discharge  the  security  before  the  debtor  could  be  held  in  safety  to  pay.  The 
transaction  here  was  just  a  sale  of  part  of  the  lunatic's  estate,  and  I  entertain  at  present 
great  doubts  as  to  the  validity  of  the  title  granted  by  the  judicial  factor  without  ihe 
authority  of  the  Court.  All  we  ought  at  present  to  do,  however,  ia  to  sist  this  process, 
in  order  to  give  the  judicial  factor  an  opportunity  to  rectify,  if  he  can,  what  has  been 
done,  so  as  to  avoid  farther  question  about  it. 

Lord  Arduillan. — At  present  I  have  formed  no  decided  opinion  on  the  competency 
of  this  action.  On  that  matter  I  reserve  my  opinion.  This  is  altogether  a  different  case 
from  that  of  a  judicial  factor  holding  a  special  fund  on  which  competent  claims  are 
made,  and  in  which  case  alone  the  Court  has  sustained  an  application  for  discharge  in 
the  form  of  an  action  of  multiplepoinding.  In  any  event,  it  is  impossible  for  us  to  deal 
with  this  case  otherwise  than  we  [233]  should  deal  with  an  application  by  the  judicial 
factor  for  exoneration  in  the  ordinary  form.  The  question  is  simply  whether  in  this 
case  the  judicial  factor  has  not  exceeded  his  powers  in  disposing  as  he  has  done  of  the 
lunatic's  estate.  I  agree  with  your  Ix>rdships  in  thinking  that  the  proper  course  for  us 
in  the  meantime  is  to  supersede  consideration,  and  allow  the  judicial  factor,  if  he  can,  to 
mend  what  he  has  done. 

Lord  Kinloch. — This  is  a  process  of  multiplepoinding,  raised  for  the  purpose  of 
the  pursuer  obtaining  exoneration  from  the  office  of  judicial  factor  on  Miss  Ajona 
Carnegy's  trust-estate.  The  competency  of  the  process  has  not  been  objected  to.  And 
it  may  be  at  times  expedient  that  such  a  process  be  brought,  particularly  where  there 
are  rival  interests  in  the  balance  of  the  estate  requiring  judicial  adjustment.  There 
would  be  no  incompatibility  in  such  a  process  being  combined  with  a  petition  for 
exoneration. 

But,  at  any  rate,  the  judicial  factor  must,  in  order  to  entitle  himself  to  exoneration 
in  the  present  case,  comply  with  the  same  conditions  which  are  imposed  on  him  under 
a  petition  for  exoneration  and  discharge.  He  must  satisfactorily  give  up  the  funds  in 
his  hands,  as  forming  the  fund  in  medio;  just  as  he  must,  under  such  a  petition, 
account  for  them.  Unless  he  does  so,  his  condescendence  of  the  fund  in  medio  will 
not  be  sustained.  • 

In  the  present  case,  I  agree  in  thinking  that  the  pursuer  has  not  satisfactorily 
accounted  for  the  heritable  bond  for  £4000  by  David  Carnegy  of  Craigo,  which  formed 
part  of  the  funds  coming  into  his  hands  at  the  commencement  of  his  factory. 

He  has,  without  authority  from  the  Court,  turned  the  bond  into  money,  and  now 
asks  that  the  money  amount  should  be  held  part  of  the  funds  in  his  hands,  and  disposed 
of  by  us  under  that  form.  I  am  of  opinion  that  he  has  shewn  no  reason  or  warrant  for 
this  conversion  of  the  heritable  estate  into  moveable;  and  the  conversion  may  by 
possibility  (I  say  no  more)  effect  important  results  in  the  estate  and  succession  of  the 
lunatic,  who  has  now  right  to  the  fund  in  viedio, 

I  am  therefore  of  opinion  with  the  rest  of  your  Lordships  that  the  interlocutor  of 
the  Lord  Ordinary  should  be  recalled ;  that  the  condescendence  of  the  fund  in  medio 
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should  not  be  approved  of ;  and  that  the  process  should  be  sisted  Iwc  statu  to  enable  the 
pursuer  to  present  matters  to  the  Court  on  a  different  footing. 

The  following  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  reclaimed 
against :  Find  that  the  sale  and  assignation  of  the  bond  and  disposition  in  security  for 
jWOOO,'  mentioned  in  the  condescendence  of  the  fund  in  medio  by  the  pursuer  and  real 
raiser  as  judicial  factor,  was  not  authorised  by  the  Court,  and  was  beyond  his  power  as 
judicial  factor :  Therefore  supersede  consideration  of  this  multiplepoinding  and  exonera- 
tion at  his  instance  as  judicial  factor  till  the  pursuer  and  real  raiser  shall  reacquire  the 
said  bond  and  disposition  in  security,  or  otherwise  restore  the  trust-estate  to  the  same 
condition  in  which  it  was  before  the  said  unauthorised  assignation  of  the  said  bond  and 
disposition  in  security ;  reserving  all  questions  of  expenses.'' 

Grant  &  Innes,  W.S. — ^A.  Howe,  W.S. — J.  B.  Innes,  W.S. — Agents. 


No.  55.  VIII.  Macphebson,  233.     2  Dec.  1869.     1st  Div.— Lord  Ormidale,  B. 

Miss  Isabella  Wilson's  Executors,  Raisers. 
The  Scottish  Society  for  the  Conversion  of  Israel,  Claimant. — R-R  Gordon 

— Orr  Paterson, 
The  Lords  Commissioners  of  H.  M.  Treasury,  Claimants. — Sol-Gen.  Clark 

—  W,  A,  Brown. 

Testament — Legacy — Uncertainty  —  Falsa  demonstration  —  A  lady  who  occasionally 
contributed  to  the  funds  of  ''  The  Scottish  Society  for  the  Conversion  of  [234]  Israel," 
which,  some  years  prior  to  her  death,  became  associated  with  the  United  Presbyterian 
Church  Mission  Scheme,  left  a  bequest  to  "  The  Society  for  the  Conversion  of  the 
Jews."  It  appeared  that  there  was  no  society  with  that  designation,  although  there 
were  at  least  three  having  a  similar  object,  viz.  the  Scottish  Society  above-mentioned, 
and  two  others  in  England.  The  English  societies  did  not  claim  the  legacy.  Held, 
in  a  competition  between  the  Scottish  Society  and  the  Commissioners  of  the  Treasury, 
who  claimed  for  the  Crown  as  ultima  hceres,  that  the  bequest  was  not  void  by  reason 
of  uncertainty,  and  that  the  society  was  entitled  to  it. 

This  was  an  action  of  multiplepoinding  at  the  instance  of  the  executors  of  Miss 
Isabella  Wilson,  sometime  residing  in  Huntly,  who  died  in  1865,  leaving  a  settlement, 
executed  in  1864,  whereby  she  directed  the  residue  of  her  estate,  after  payment  of 
debts,  &c.,  to  be  divided  "equally  among  the  four  following  charitable  societies,  viz. : — 
One-fourth  to  the  London  Missionary  Society ;  one-fourth  to  the  British  and  Foreign 
Bible  Society ;  one-fourth  to  the  Home  Missionary  Society ;  and  the  remaining  one- 
fourth  to  the  Society  for  the  Conversion  of  the  Jews." 

There  was  no  question  as  to  the  validity  of  the  bequests  to  the  Rrst  three  of  these 
societies,  which  were  English  societies.  The  fourth  was  claimed  by  "The  Scottish 
Society  for  the  Conversion  of  Israel,"  but  their  right  to  it  was  disputed  by  certain 
persons  who  alleged  themselves  to  be  the  next  of  kin  of  the  testatrix,  and  challenged 
the  bequest  on  the  ground  of  uncertainty.  These  persons,  however,  having  failed  to 
prove  their  relationship  to  Miss  Wilson,  their  claim  was  repelled  by  the  Lord  Ordinary 
in  an  interlocutor,  to  which  the  Court  adhered  on  12th  February  1868. 

Thereafter  the  dependence  of  the  action  was  appointed  to  be  intimated  to  the 
Officers  of  State,  and  the  Lords  Commissioners  of  the  Treasury  lodged  a  claim  for  the 
Crown  as  ultima  Juxres, 

They  averred  (Cond.  Art.  3)  that  "  neither  at  the  date  of  her  testament,  nor  at  the 
time  of  Miss  Wilson's  death,  did  any  society  exist  bearing  the  name  of  the  '  Society  for 
the  Conversion  of  the  Jews,'  and  no  society  bearing  that  name  now  exists.  Many 
societies  are  believed  to  have  existed  at  said  dates,  and  to  be  still  in  existence,  both  in 
Scotland  and  in  England,  bearing  names  somewhat  similar  to  the  name  mentioned  in 
Miss  Wilson's  testament,  or  having  for  their  objects  the  conversion  of  the  Jews ;  and 
there  are  no  means  of  ascertaining  which,  if  any,  of  said  societies  was  intended  by  the 
testatrix  to  be  benefited  by  the  bequest  of  the  one-fourth  of  the  residue  of  her  estate, 
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which  forms  the  fund  in  medio  in  this  process.  The  said  bequest  is  void  from  un- 
certainty, and  has  lapsed." 

They  pleaded ; — 1.  The  bequest  of  the  testatrix  of  one-fourth  of  the  residue  of  her 
estate  to  "The  Society  for  the  (Conversion  of  the  Jews"  being  void  from  uncertainty, 
the  same  has  lapsed ;  and  the  testatrix  having  left  no  relatives,  the  said  share  of  the 
residue  of  her  estate  has  fallen  to  Her  Majesty,  as  ultima  hceres;  and  the  claimants,  as 
representing  Her  Majesty,  should  be  ranked  and  preferred  thereto,  in  terms  of  their 
claim.  2.  The  claim  for  the  persons  designing  themselves  "  The  Scottish  Society  for 
the  Conversion  of  Israel"  ought  to  be  repelled,  in  respect  (1)  that  the  said  society 
ceased  to  exist  in  the  year  1857;  (2)  that  the  said  society,  even  if  then  existing,  was 
not  "  The  Society  for  the  Conversion  of  the  Jews,"  to  whom  the  bequest  of  the  share  of 
the  residue  in  question  was  made  by  the  testatrix;  and  (3)  that,  in  any  view,  the 
bequest  is  void  from  uncertainty. 

The  Lord  Ordinary  allowed  a  proof,  from  which  it  appeared  that  there  was  no 
society  in  the  United  Kingdom  bearing  the  name  of  "  The  Society  for  the  Conversion 
of  the  Jews  "  ;  there  were  three  societies  having  that  object,  viz.  the  claimants,  "  The 
Scottish  Society  for  the  Conversion  of  [235]  Israel,"  and  also  "  The  British  Society  for 
propagating  the  Gospel  among  the  Jews,"  and  "The  London  Society  for  promoting 
Christianity  among  the  Jews." 

It  was  proved  that  the  testatrix  on  various  occasions  contributed  to  the  funds  of 
"  The  Scottish  Society  for  the  Conversion  of  Israel,"  but  it  did  not  appear  that  she  took 
any  interest  in  the  two  others  above  mentioned.  In  1857,  about  five-  years  prior  to  Miss 
Wilson's  death,  "The  Scottish  Society  for  the  Conversion  of  Israel"  transferred  its 
agencies  to  the  United  Presbyterian  Church  Mission  Scheme,  which  thenceforth 
received  the  subscriptions  collected  by  the  treasurer  of  the  society,  but  it  still  continued 
to  elect  oflBce-bearers,  and  was  entered  both  in  the  Glasgow  Post  Office  Directory,  and 
in  the  Glasgow  Supplement  to  Oliver  and  Boyd's  Almanac,  under  the  head  of  Religious 
and  Moral  Societies.  It  was  not  proved  that  the  testatrix  knew  of  the  change  in  the 
constitution  of  the  Society. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the  fund  in  dispute 
is  the  fourth  of  the  late  Miss  Isabella  Wilson's  estate,  which,  after  satisfaction  of 
certain  preferable  claims  and  legacies,  she,  by  her  last  will  and  testament,  appointed  her 
executors  to  pay  to  *  The  Society  for  the  Conversion  of  the  Jews ' :  Finds  that  there  is 
no  society — at  least,  that  none  has  been  proved  to  exist — under  the  exact,  name  or 
designation  of  *The  Society  for  the  Conversion  of  the  Jews';  but  finds  that  the 
claimants'  society,  viz.  *  The  Scottish  Society  for  the  Conversion  of  Israel,'  has  existed 
for  many  years  back,  and  still  exists,  having  offices  and  office-bearers  in  Glasgow,  and 
that  its  exclusive  object  is  the  collection  of  funds  for  the  purpose  of  being  applied  to 
the  conversion  of  the  Jews :  Finds  it  proved  that  the  testatrix.  Miss  Wilson,  took  an 
interest  in  the  last-mentioned  society  in  various  ways;  and,  in  particular,  that  she 
attended  the  Congregational  Church  at  Huntly,  where  she  resided,  on  some  occasions 
when  sermons  were  preached  by  ministers  sent  there  by  the  society  for  the  purpose  of 
obtaining  collections  in  aid  of  its  funds,  and  on  these  occasions  contributed  towards  the 
collections  that  were  made :  Finds  that  no  other  society  or  party,  except  the  claimants 
*  The  Scottish  Society  for  the  Conversion  of  Israel,'  and  certain  persons  pretending  to 
be  the  next  of  kin  of  Miss  Wilson,  but  whose  claim  was  some  time  ago  repelled,  have, 
besides  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  as  representing  Her 
Majesty  as  ultima  Ikbtbs  of  Miss  Wilson,  claimed  the  bequest  in  dispute:  Finds,  in 
these  circumstances,  that  the  claimants,  'The  Scottish  Society  for  the  Conversion  of 
Israel,'  are  entitled  to  the  bequest  in  question  :  Therefore  repels  the  claim  for  the  Lords 
Commissioners  of  Her  Majesty's  Treasury  :  Sustains  the  claim  for  *  The  Scottish  Society 
for  the  Conversion  of  Israel,'  and  ranks  and  prefers  them  accordingly  on  the  fund  in 
mediOy  and  decerns :  Finds  no  expenses  duo  to  or  by  either  of  the  competing  claimants."* 

*  "  Note. — The  Lord  Ordinary  thinks  that  the  circumstances  here  are  sufficient  to 
entitle  the  claimants,  *  The  Scottish  Society  for  the  Conversion  of  Israel,'  to  the  fund  in 
medio  in  preference  to  the  Lords  of  the  Treasury,  who  could  have  no  claim  except  on 
the  footing  and  assumption  that  the  bequest  in  question  is  ineffectual  on  the  ground  of 
uncertainty  a«  to  the  party  intended  to  be  favoured  by  the  testatrix.  Miss  Wilson. 
But  the  plea  of  uncertainty  is  not  to  be  entertained  on  slight  grounds,  and  the  object 
and  intention  of  the  testatrix   thereby   frustrated.     It  seems  indisputable  that  Miss 
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[236]  The  Commissioners  of  the  Treasury  reclaimed,  and  argued ; — The  bequest  is 
not  only  void  by  reason  of  uncertainty,  but  even  if  the  testatrix  had  intended  to  leave 
her  money  to  the  opposing  claimants,  the  legacy  had  lapsed  by  reason  of  their  society 
having  ceased  to  have  any  independent  existence  prior  to  her  death. 

Argued  for  the  Society ; — The  misdescription  in  the  settlement  amounted  merely  to 
fdUa  demonstrattOy  and  there  could  be  no  reasonable  doubt  that  the  testatrix  intended 
to  favour  the  Scottish  society.  It  was  not  proved  that  she  knew  of  or  was  interested 
in  any  other  which  existed  for  the  same  object,  and  no  other  had  appeared  to  claim  the 
bequest.  The  claimant's  society  was  not  extinguished  by  having  become  associated 
with  the  U.  P.  Church  Mission  Scheme,  but  still  existed  to  promote  the  ends  for  which 
it  was  originally  constituted.  Charitable  bequests  must  be  liberally  construed.* 
At  advising,— 

Lord  Prbsident. — I  cannot  say  that  I  have  formed  a  very  decided  opinion  in  this 
case.  It  is  one  of  those  in  which  it  is  impossible  for  any  one  to  do  so,  because,  after 
the  matter  has  been  considered  from  every  point  of  view,  there  still  remains  room  for 
doubt,  and  all  that  we  can  do  is  to  balance  the  probabilities,  so  as  to  arrive  as  nearly  as 
possible  at  the  intention  of  the  test-atrix. 

By  her  will  Miss  Wilson  directed  her  property  to  be  equally  divided  among  four 
religious  bodies,  viz.  the  London  Missionary  Society;  the  British  and  Foreign  Bible 
Society;  the  Home  Missionary  Society;  and,  lastly,  what  she  denominates  "The 
Society  for  the  Conversion  of  the  Jews."  As  to  the  three  first  of  these  legatees  there 
is  no  doubt  whatsoever,  but  with  regard  to  the  fourth  a  difficulty  has  arisen  from  the 
circumstance  that  no  society  exists,  so  far  as  we  know,  with  the  exact  title  used  by  the 
testatrix,  although  it  appears  that  there  are  in  Great  Britain  not  less  than  three  having 
for  their  object  the  conversion  of  the  Jews.     Two  of  these  are  English  societies,  while 

I  the  other,  which  is  the  only  one  claiming  the  bequest,  is  \ienominated  "  The  Scottish 

Society  for  the  Conversion  of  Israel."  It  has  not  been  suggested,  and  there  is  no 
evidence  before  us  to  show,  that  there  is  in  the  United  Kingdom  any  other  society 

I  similar  to  the  three  to  which  I  have  referred ;  and  as  the  terms  of  the  bequest  show 

that  the  [237]  testatrix  intended  to  leave  her  money  to  some  such  society,  it  must  be 

i  presumed  that  she  wished  to  favour  one  or  other  of  these  three. 

1  It  was  contended  by  the  Lords  Commissioners  of  the  Treasury,  first,  that  it  is 

impossible  to  say  which  of  these  societies  was  meant,  and  that  the  legacy  is  therefore 
void  by  reason  of  uncertainty ;  and,  secondly,  that  at  all  events  the  society  claiming  in 
this  process  is  not  entitled  to  it,  because  prior  to  the  death  of  the  testatrix  it  had, 
properly  speaking,  ceased  to  exist  as  a  society  for  the  conversion  of  the  Jews,  although 
such  was  at  one  time  its  object. 

Wilson  intended  by  her  bequest  to  favour  some  society  which  had  for  its  object  the 
conversion  of  the  Jews.  Now,  the  only  society  of  that  description  known  in  Scotland 
is  that  which  has  been  preferred ;  and  it  has  been  proved  that  this  society  was  known 
[236]  to  and  taken  an  interest  in  by  Miss  Wilson.  It  has  no  doubt  been  also  proved 
that  there  is  a  London  society  having  a  similar  object,  whose  ministers  did  at  one  time 
pay  a  visit  to  Huntly ;  but  it  does  not  appear  that  Miss  Wilson  took  any  interest  in  it, 
or  even  knew  of  its  existence.  It  is  in  this  state  of  matters  that  the  Lord  Ordinary  has 
preferred  *The  Scottish  Society  for  the  Conversion  of  Israel,*  the  sole  object  and 
purpose  of  which  has  been  shewn  to  be  the  collection  of  funds  to  be  employed  for  the 
conversion  of  the  Jews;  and  this  conclusion,  he  thinks,  is  in  accordance  with  the 
principles  of  decision  in  the  cases  of  Sommervail  v.  The  Edinburgh  Bible  Society  and 
Others,  22d  January  1830  (8  Sh.  370),  and  Watson  or  Haig  v.  The  Scottish  Missionary 
Society  and  Others,  19th  February  1858  (20  D.  634). 

"  In  regard  to  the  matter  of  expenses,  both  parties  stated  that  they  left  it  to  be 
dealt  with  by  the  Lord  Ordinary  as  he  might  think  right.  It  appears  to  him,  as  the 
difficulty — and  undoubtedly  there  is  one — which  has  given  rise  to  the  present  litigation 
has  been  occasioned  by  the  testatrix  herself  describing"  the  object  of  her  bequest  in 
language  somewhat  ambiguous  and  uncertain,  no  expenses  should  be  given  to  either 
party,  but  that  each  should  be  left  to  bear  their  own  expenses." 

♦  Hill  r.  Bums,  1826,  2  W.  S.  80;  Dundas  ?;.  Dundas,  1837,  15  S.  427;  Mags,  of 
Dundee  v.  Morris,  &c.,  1858,  3  Macq.  App.  134 ;  Duffs  Trustees  v.  Society  of  Scripture 
Readers,  1862,  24  Dun.  652;  Bruce  v.  Presbytery  of  Deer,  1867,  ante,  vol.  v.  p.  20, 
H.  L. ;  and  cases  referred  to  by  the  Lord  Ordinary,  supra. 
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Now,  I  think,  that  having  arrived  at  the  conclusion  that  the  testatrix,  in  making  a 
charitable  bequest  of  this  kind,  intended  to  give  her  money  to  some  society  for  pro- 
m.oting  the  conversion  of  the  Jews,  and  that  there  are  several  societies  more  or  less 
nearly  answering  to  the  description  in  the  will,  it  is  the  duty  of  the  Court  to  decide 
which  of  them  she  meant,  even  although  they  are  not  all  claiming  in  this  process,  and 
although  we  can  only  arrive  at  a  decision  by  reasonable  conjecture  as  to  her  probable 
meaning.  Whether  that  is  a  sound  principle  to  adopt  in  dealing  with  cases  of  this  kind 
it  is  now,  I  think,  too  late  to  inquire,  for  I  hold  it  to  be  settled  by  the  previous  decisions. 

Now,  in  behalf  of  the  English  societies,  it  might  be  said  that  all  the  other  societies 
which  are  beneficiaries  named  in  this  lady's  will  are  English,  and  that  there  is  there- 
fore a  presumption  that  the  fourth  is  English  also.  The  circumstance  is  no  doubt 
remarkable,  that  three  of  the  legatees  are  English  societies ;  but  I  think  it  would  be 
still  more  so  if  the  whole  four  were  English,  and  it  seems  to  me  to  be  a  more  probable 
conjecture  that  the  fourth  is  Scottish.  Looking  to  the  religious  persuasion  of  this  lady, 
it  is  not  difficult  to  see  why  the  three  first-mentioned  societies  are  English,  because 
there  are  none  in  Scotland  corresponding  to  any  of  them,  so  that  I  think  the  pre- 
sumption is  left  almost  unqualified  that  the  testatrix,  being  a  Scotch  woman,  was  more 
likely  to  favour  a  Scottish  than  an  English  society,  when  both  were  devoted  to  the 
same  purpose.  It  is  proved  that  she  knew  of  the  Scottish  society,  that  she  subscribed 
to  it,  and  unquestionably  took  an  interest  in  it,  and  if  the  case  had  stood  there,  I 
should  have  felt  little  difficulty  in  agreeing  with  the  Lord  Ordinary. 

But  then  it  was  argued  that  this  society  has  now  no  real  existence,  and  there  is  a  good 
deal  of  force  in  that  contention,  for  there  is  no  doubt  that  in  1S57,  several  years  before 
Miss  Wilson's  death,  a  great  change  took  place  in  the  society.  From  that  date  it 
ceased  to  effect  individual  conversions  among  the  Jews,  and  it  became,  and  has  since 
continued  to  be  little  more  than  a  collector  of  money  for  the  use  of  the  United 
Presbyterian  Jewish  Mission  Scheme,  the  objects  of  which  appear  to  be  the  same. 
Whether  Miss  Wilson  knew  of  this  change  is  not  certain,  but  I  rather  think  we  must 
assume  that  she  did  know,  and  that  she  gave  them  the  money  notwithstanding.  Upon 
the  whole  matter,  although  the  grounds  of  judgment  are  not  very  satisfactory  to  my 
mind  as  a  lawyer,  I  consider  myself  led,  by  the  force  of  authority  in  similar  cases,  to 
conca"f  with  the  Lord  Ordinary. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  reclaimed  against,  in 
so  far  as  it  sustains  the  claim  for  *  The  Scottish  Society  for  the  Conversion  of  Israel,' 
and  ranks  and  prefers  them  accordingly  on  the  fund  in  medio,  and  decerns,  and  also  in 
so  far  as  it  finds  no  expenses  due  to  or  by  either  of  the  competing  claimants  :  Quodd 
ultra  adhere  to  the  said  interlocutor :  Sustain  the  claim  for  the  Rev.  John  Robson  and 
others,  as  representing  the  Scottish  Society  for  the  Conversion  of  Israel,  and  rank  and 
prefer  them  accordingly;  and  decern :  Find  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  liable  in  the  expenses  of  the  competition,  and  remit,"  &c. 

John  Auld,  W.S. — J.  &  A.  Pkddie,  W.S. — John  Richardson,  W.S. — Agents. 
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John  Henderson,  Petitioner. — Brand, 
John  Paterson,  Compearer. — Bhind. 

Process — Cessio — 6  &  7  WilL  IV,  c,  56,  sec,  15 — Interim  Liberation. — Held  that 
interim  liberation  cannot  be  granted  to  the  pursuer  of  a  cessio  until  the  inductee  of 
thirty  days  for  creditors  to  appear  has  expired. 

Henderson,  the  pursuer  of  a  cessio,  presented  this  petition  for  interim  liberation. 
The  incarcerating  creditor  opposed,  on  the  ground  that  the  thirty  days'  inducice 
provided  by  6  &  7  Will.  IV.  c.  56,  for  the  creditors  to  appear,  had  not  expired.* 

*  Kippen,  Dec.  3,  1836,  Jur.  vol.  ix.  p.  108 ;  James  Hamilton,  Dec.  3,  1836,  15  S. 
190;  Arthur  Hamilton,  Feb.  16,  1837,  15  S.  570;  Lea,  Dec.  16,  1837,  16  S.  251; 
Trainer  v.  Brown,  June  16,  1838,  16  S.  1140;  Bell  on  Statutes,  p.  28. 
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The  petitioner  replied.*     He  offered  caution  for  the  incarcerating  creditor's  debt. 

At  advising,  the  opinion  of  the  Court  was  delivered  by  the 

Lord  Justicb-Clkbk. — Your  Lordships  took  time  to  consider  this  case,  involving 
the  competency  of  applying  for  protection  under  the  15th  section  of  the  Cessio  Act 
daring  the  running  of  the  thirty  days  of  indticice,  I  have  looked  into  the  cases  quoted  to 
us,  and  have  come  to  be  very  clearly  of  opinion  that,  however  we  might  have  decided 
the  point  had  it  been  open,  it  has  been  settled  by  a  series  of  decisions. 

On  the  terms  of  the  15th  section  of  the  statute,  I  should  have  had  the  greatest 
difficulty  in  discovering  the  limitation  which  it  has  been  held  to  contain.  There  are 
no  words  which  seem  to  indicate  any  such  restriction.  No  doubt  caution  is  required 
before  protection  is  granted ;  and  it  is  said  that  the  amount  cannot  be  ascertained  till 
the  debts  are  known,  and  that  the  creditors  have  an  interest  that  nothing  should  be 
done  behind  their  backs.  These  considerations  may  have  weight,  but  we  have 
nothing  in  the  words  of  the  section  which  leads  us  to  any  such  conclusion.  As  to 
the  Act  of  Sederunt,  it  cannot  alter  the  Act  of  Parliament, — it  can  only  enact  pro- 
visions to  carry  it  out. 

The  point  was  under  consideration  very  soon  after  the  passing  of  the  Act  in  1836. 
It  arose  in  the  same  year  in  the  case  of  Hamilton.  It  again  rose  in  a  second  case  of 
Hamilton  in  1837,  and  again  in  Lea  in  1837,  until  it  was  finally  settled  in  the  case  of 
Trainer  in  1838.  It  appears  also  to  have  been  under  the  consideration  of  the  whole 
Court  in  a  case  of  Kippen,  reported  in  9  Jur.  108.  The  point  was  then  deliberately 
settled,  and  has  been  considered  to  have  been  so  ever  since.  Thus  Bell,  while 
expressing  something  like  regret,  deals  with  it  as  settled. 

In  these  circumstances,  I  am  not  inclined  to  go  back  upon  these  authorities.  It  may 
be  true  that  a  party  suing  a  cessio  is  thus  placed  in  a  worse  position  than  if  he  had 
applied  for  sequestration ;  for  under  the  last  statute  the  Lord  Ordinary  may  grant  a 
personal  protection  at  the  same  time  that  he  awards  sequestration,  and  may  grant 
liberation  after  notice  only  to  the  incarcerating  creditors.  But  we  cannot  give  weight 
to  any  such  consideration. 

The  two  cases  which  occurred  subsequent  to  those  I  have  referred  to  stand  in 
rather  a  peculiar  position.  Another  point  has  been  decided  as  to  the  Cessio  Act,  viz. 
that  the  Lord  Ordinary  during  vacation  had  no  power  to  grant  protection.  Thus,  not 
only  was  a  debtor  left  unprotected  during  the  thirty  days,  but  he  might  also  be  so 
during  a  whole  vacation.  Now,  in  the  cases  of  Anderson  and  Marnoch,  the  inducuB 
would  seem  to  have  expired  in  vacation,  and  the  Court  seems  to  have  granted  protection 
under  the  15th  section,  but  to  have  granted  a  [239]  stipersedere  of  diligence  till 
the  indueicB  expired,  and  the  debtor  had  an  opportunity  of  applying  for  pro- 
tection. The  precise  grounds  on  which  these  cases  were  decided  do  not  appear, 
as  they  were  in  absence.  But  it  seems  to  me  clear  that  they  do  not  authorise  us 
to  go  back  on  the  case  of  Trainer. 

Petition  superseded  in  hoc  statu,  ' 

A.  Hill,  W.S. — K.  Menzibs,  S.S.C. — Agents. 


No.  57.  VIII.  Macpherson,   239.     4  Dec.    1869.     1st  Div.— Lord  Jervis- 

woode,  M. 

David  Smith,  Pursuer. — Mackenzie — Blair, 
John  Smith,  Defeiiier.^—Pattison — Watson. 

Proof— Writ — Law  Agenfs  Letters — Loan. — Held  that  statements  in  a  law-agent's 
letters  not  being  equivalent  to  his  client's  writ,  cannot  competently  be  adduced  as 
evidence  of  an  alleged  loan  of  money  exceeding  £100  Scots. 

This  was  an  action  at  the  instance  of  the  executor  and  residuary  legatee  of  the 
deceased  John  Smith,  for  payment  ''(1)  of  the  sum  of  £2 SO  sterling  advanced  in  loan 

♦Anderson,  Feb.  20,  1849,  11  D.  679;  Marnoch,  March  4,  1857,  19  D.  598. 
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by  the  said  deceased  John  Smith  to  the  defender,  conform  to  acknowledgment,  dated 
1st  July  1864,  by  the  defender  to  the  said  deceased  John  Smith  for  the  said  sum  of 
£280,  with  the  legal  interest  thereof  from  the  31st  day  of  May  1862  until  payment ; 
and  (2)  of  the  sum  of  £50  sterling  also  advanced  by  the  said  deceased  John  Smith,  in 
loan,  at  various  dates  prior  to  his  death,  to  the  defender,  with  the  legal  interest  thereof 
from  the  31st  day  of  May  1862  until  payment." 

The  alleged  acknowledgment  was  in  these  terms: — "Auchenfaud,  1st  July  1864, 
— I,  John  Smith,  Auchenfaud,  acknowledge  that  I  owe  to  John  Smith,  Tyntwell, 
Lanarmon,  Denbyshire,  the  sum  of  £280  sterling.  (Signed)        John  Smith.'' 

The  defender  denied  that  either  this  letter  or  the  signature  thereto  was  in  his 
handwriting. 

The  pursuer  averred  that  by  letter,  dated  13th  February  1868,  addressed  by  the 
defender  to  the  pursuer's  agent,  he  admitted  having  got  the  said  sum  of  J&280,  and  that 
the  same  had  not  been  paid.  The  letter  was  in  these  terms : — "  Auchenfad,  Fabry,  the 
13,  1868.  Mr.  Latta, — I  see  in  your  letter  that  David  Smith  has  got  £330  against  me 
belonging  to  John  Smith,  late  of  Galside.  Him  and  me  settled  all  our  business  in  his 
life  time.  He  told  me  that  he  gave  me  this  £280  that  I  got  from  him  that  I  was  to 
keep  it  for  my  own  use  for  2  years,  and  no  interest  to  be  charged  on  it,  as  he  had 
given  up  all  his  right  of  it  to  me.  At  the  end  of  2  years  after  he  died  I  was  to  pay 
William  Kae  £80  if  I  could  pay  it,  as  I  gave  him  his  £80  as  soon  as  I  could  find  it, 
and  was  to  take  my  own  time  of  paying  my  brothers  and  sisters  there  part  of  it,  and 
he  said  he  had  no  more  to  do  with  it,  as  he  gave  it  to  me.  Robert  Rae  present  at  they 
agreament.  If  David  Smith  has  got  a  lawfull  clame  against  me  for  £330,  which  I 
deny  the  soom,  David  Smith  must  prove  it  before  I  am  obliged  to  pay  it  to  him. 
We  got  a  letter  from  David  Smith  after  our  uncal  died.  He  said  there  was  £200  to 
us,  and  £200  Hesalfield  family,  as  our  uncal  told  us,  so  he  must  prove  it  against  us 
before  we  pay  it  to  him.  John  Smith,  Auchenfad." 

The  pursuer  also  averred  that  in  the  course  of  a  correspondence  between  the  agents 
for  the  parties  prior  to  the  raising  of  the  action,  the  defender's  agent  admitted,  on  the 
part  of  the  defender,  that  he  (the  defender)  had  got  the  siun  of  £280  foresaid,  and  that 
the  same  had  not  been  paid.     The  correspondence  was  produced. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  it  proved  that  the 
defender  is -resting  owing  to  the  pursuer  in  the  sums  of  £280  and  [240]  ^^  respectively, 
with  interest  on  the  said  sums,  as  the  same  is  concluded  for  in  the  summons  :  There- 
fore repels  the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  summons : 
Finds  the  defender  liable  to  the  pursuer  in  expenses,  of  which  allows  an  account," 
&c. 

The  defender  reclaimed,  and  both  parties  having  renounced  farther  probation,  he 
argued ; — The  alleged  loan  of  £280  not  being  instructed  by  his  writ,  the  conclusions  of 
the  summons  for  payment  thereof  could  not  be  maintained.  He  did  not  dispute  his 
liability  for  the  other  sum  of  £50. 

Ai'gued  for  the  pursuer; — The  loan  of  the  £280  is  sufficiently  proved  by  the 
defender's  letter  of  13th  February  1868,  and  by  the  admissions  of  his  agent  on  his  part 
contained  in  the  correspondence  referred  to.  Even  assuming  the  loan  not  to  be  proved 
scripto  of  the  defender,  the  £280  was  a  donation  mortis  causa  by  the  deceased,  which 
was  revoked  by  the  terms  of  his  will  in  favour  of  the  pursuer, 

At  advising, — 

Lord  President. — This  is  an  action  to  recover  payment  of  two  sums  of  money, 
amounting  respectively  to  £280  and  £50. 

The  defender  has  admitted  his  liability  for  the  £50,  but  the  question  as  to  the 
larger  sum  still  remains  for  decision.  The  summons  concludes  for  payment  of  the  sum 
of  £280  as  a  loan  advanced  by  the  deceased  John  Smith  to  the  defender,  "  conform  to 
acknowledgment,  dated  1st  July  1864." 

The  alleged  acknowledgment  is  in  these  terms : — "Auchenfaud,  1st  July  1864.  I, 
John  Smith,  Auchenfaud,  acknowledge  that  I  owe  to  John  Smith,  Tyntwell,  Lanarmon, 
Denbyshire,  the  sum  of  £280  sterling,"  and  there  follows  what  purports  to  be  the 
subscription  of  the  defender.  Now,  the  parties  have  renounced  probation,  and  the 
defender  denies  that  this  document  was  written  or  signed  by  him.  It  is  not  tested, 
and  there  is  no  evidence  to  show  that  it  is  holograph  of  the  defender,  or  that  the 
signature  which  it  bears  is  his. 
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I  am  clearly  of  opinion,  therefore,  that  this  writing  is  unavailable  to  the  pursuer  as 
a  document  of  debt. 

To  prove  the  loan,  however,  the  pursuer  referred  to  a  letter  dated  13th  February 
1868.  That  letter,  which  is  addressed  to  the  pursuer's  agent,  is  admitted  to  be 
holograph  of  the  defender,  and  he  certainly  there  acknowledges  having  received  the 
money ;  but  so  far  from  saying  that  he  got  it  as  a  loan,  he  distinctly  states  that  it  was 
given  to  him  by  the  deceased.  I  think  it  is  quite  impossible  to  say  that  the  terms  of 
this  letter  are  such  as  to  support  the  pursuer's  claim,  because  the  action  as  laid  is  for 
recovery  of  the  money  upon  the  sole  ground  that  it  was  an  advance  by  way  of 
loan. 

But  then  the  pursuer  attempted  to  shift  his  position,  and  the  case  was  put  to  UvS  as 
if  the  £280  had  been  the  subject  of  a  donation  mortis  causa^  which  had  been  revoked 
by  the  donor's  will,  dated  21st  July  1864,  in  which,  after  payment  of  certain  legacies, 
he  bequeathed  the  residue  of  his  property  to  the  pursuer. 

In  adopting  that  line  of  argument  the  pursuer's  counsel  appeared  to  have  forgotten 
the  nature  of  the  action,  which,  as  I  said  before,  is  founded  exclusively  on  the  allegation 
of  loan.  But,  further,  I  do  not  think  that  the  letter  of  13th  February  1868  affords  the 
slightest  evidence  of  donation  mortis  causa.  If  it  is  evidence  of  anything,  it  is  of  a  gift 
inter  vivos,  not  to  the  defender  alone,  but  to  be  divided  between  him  and  certain  other 
persons. 

As  regards  the  correspondence  between  the  agents  of  the  parties,  I  hold  it  as 
altogether  inadmissible  in  itself  as  evidence  of  the  alleged  loan. 

I  can  easily  conceive  circumstances  in  which  letters  of  this  kind  might  become 
evidence,  as,  for  instance,  in  a  proof  that  the  handwriting  of  the  document  libelled  in 
the  summons  was  that  of  the  defender,  or  that  the  signature  was  genuine ;  or  even  to 
shew  that  a  document  of  that  kind  had  passed  between  the  parties.  But  I  cannot 
regard  the  letters  of  the  defender's  agent  as  in  any  way  equivalent  to  the  writ  of  the 
defender,  or  to  statements  or  admissions  made  by  himself. 

[241]  The  statements  contained  in  the  letters  are  not  the  direct  statements  of  the 
parties  to  the  action,  and  the  statements  which  they  contain  are  not  supported  by  the 
oaths  of  the  writers. 

There  is  nothing  to  shew  to  what  extent  (if  any)  the  defender's  agent  was  authorised 
to  write  in  the  terms  in  which  he  did,  or  that  the  statements  in  question  are  true. 
Whatever  effect  therefore  might  in  other  circumstances  have  been  given  to  this  corre- 
spondence I  am  of  opinion  that  it  is  utterly  worthless  as  evidence  in  the  circumstances 
of  the  present  case. 

Lord  Deas. — ^This  action  is  founded  on  a  docuiiLent  of  the  nature  of  an  I  O  U, 
but  it  is  not  proved  that  the  document  was  either  written  or  signed  by  the  party  who  is 
alleged  to  have  granted  it,  and  I  entertain  no  doubt  that  to  make  it  a  good  I  0  U  it 
should  have  been  both  the  one  and  the  other.  In  order  to  prove  a  loan  of  money,  a 
writing,  not  being  a  bill  properly  stamped,  must,  if  not  tested,  be  holograph  of  the 
borrower,  and  signed  by  him. 

The  law  admits  of  an  exception  in  re  mercatoria,  but  I  know  of  no  other. 
As  to  the  letters  passing  between  the  agents  here  I  agree  with  your  Lordship  that  if 
the  question  had  been  whether  the  acknowledgment  libelled  in  the  simimons  was  holo- 
graph of  the  defender,  and  signed  by  him,  it  is  quite  conceivable  that  admissions  con- 
tained in  these  letters  might  have  been  admissible  to  shew  that  the  handwriting  was 
really  that  of  the  party,  provided  it  was  proved  that  the  agent  made  these  admissions 
with  the  knowledge  of  his  client,  but  certainly  not  otherwise. 

It  would  be  perilous  to  hold  as  evidence  of  a  loan  letters  written  by  an  agent,  out- 
with,  it  may  be,  the  presence  of  his  client,  and  without  his  knowledge,  and  I  accord 
ingly  agree  that  this  correspondence  is  not  evidence  as  it  stands,  and,  indeed,  1  am 
doubtful  whether  it  could  have  been,  in  any  way,  made  evidence  in  the  circumstances  of 
the  case. 

The  only  admissible  evidence,  therefore,  which  the  pursuer  has  put  forward  is  a 
letter  dated  13th  February  1868.  That  letter  is  holograph  of  the  defender,  and  if  its 
terms  had  been  sufficient,  it  would  have  established  the  pursuer's  claim.  But  I  cannot 
so  read  it.  It  certainly  contains  an  admission  by  the  defender  that  he  had  received  the 
money,  but  then  he  goes  on  to  say  that  it  had  been  given  to  him  irrevocably,  partly  for 
his  own  behoof,  and  partly  in  trust  for  others,  and  we  cannot  take  the  admission  with- 
out the  qualification. 
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I  am  of  opinion,  therefore,  that  the  pursuer  has  failed  to  prove  that  the  money  in 
question  was  a  loan  by  the  deceased  to  the  defender. 

Lord  Ardmiluin. — I  have  no  doubt  that  the  document  dated  1st  July  1864,  not 
being  proved  to  be  in  the  defender's  handwriting  or  signed  by  him,  is  insufficient  to 
establish  the  pursuer's  claim,  and  I  also  agree  with  your  iiordships  that  the  allied  loan 
has  not  been  proved  aliunde.  The  defender's  holograph  letter  of  13th  February  1868 
might  have  been  sufficient  for  the  pursuer's  case,  had  it  contained  a  distinct  admission 
of  the  loan.  But  although  he  admits  having  got  the  money,  he  is  so  far  from  stating 
that  it  was  as  a  loan,  that  he  expressly  says  that  it  was  a  gift  out  and  out  to  himself  and 
the  other  persons  mentioned. 

Then,  as  regards  the  letters  of  the  agent,  I  quite  agree  that  we  cannot  in  this  case 
give  any  effect  to  these  letters,  where  there  is  no  evidence  of  their  having  been  written 
with  the  client's  authority.  In  a  proof  as  to  the  genuineness  of  the  defender's  handwrit- 
ing, or  of  his  subscription,  led  in  an  action  after  his  death,  admissions  in  these  letters  might 
have  been  very  important,  and  I  should  have  been  slow  to  question  their  admissibility, 
but  here  the  party  is  alive,  and  expressly  denies  upon  record  that  the  subscription 
is  his. 

In  these  circumstances  it  lay  with  the  pursuer  to  adduce  the  best  evidence  upon 
that  point,  and  I  am  of  opinion  that  the  letters  of  the  agent,  which  cannot  be  received 
as  evidence  of  the  debt,  are  also  here  inadmissible  to  establish  the  authenticity  of  the 
document  on  which  the  pursuer  founds  his  claim. 

Lord  Kinloch. — I  am  of  the  same  opinion.  The  acknowledgment  on  which 
[242]  ^b®  pursuer  founds  is  not  tested,  and  is  not  holograph.  Had  the  subscription  been 
either  admitted  or  proved  to  be  that  of  the  defender,  the  question  would  have  arisen, 
whether  a  document  so  situated  could  be  sustained  as  an  acknowledgment  of  the  debt.  But 
it  is  a  fatal  defect  in  the  pursuer's  case  that  he  has  failed  to  establish  the  authenticity  of 
the  subscription.  And  it  is  enough  for  the  defender  to  say  that  the  document  has 
no  signature  in  the  eye  of  the  law,  as  the  signature  is  neither  admitted  nor  proved. 

As  to  the  letter  of  13th  February  1868,  although  the  defender  there  adinits  having 
received  the  sum  of  £280  from  the  deceased,  that  admission  must  be  received  with  the 
qualification  adjected  to  it,  viz.  that  the  money  was  given  to  the  writer  in  trust  for  be- 
hoof of  himself  and  the  other  persons  mentioned  in  the  letter,  and  so  it  does  not  establish 
the  pursuer's  case. 

Lastly,  I  am  very  clearly  of  opinion  that  the  correspondence  between  the  agents  for 
the  parties  cannot  be  received  as  evidence  in  this  case.  Such  correspondence  may  in 
some  circumstances  be  admiBsible,  and  of  great  importance,  e,g,  where  it  is  adduced  to 
prove  the  fact  of  an  offer  having  been  made  on  the  one  side  or  the  other,  and  the  terms 
of  such  offer.  But  in  the  present  case  I  reject  these  letters,  as  inadmissible  to  prove 
alleged  matters  of  fact  by  the  statements  contained  in  them.  These  are  not  the  state- 
ments of  the  parties  themselves ;  and  there  is  nothing  whatsoever  to  shew  that  the 
statements  were  sanctioned  by  the  parties.  I  think  it  very  desirable  that  profesaional 
gentlemen  should  take  notice  of  our  decision  in  this  matter,  because  there  is  frequently 
laid  before  us  a  bulky  print  containing  a  voluminous  correspondence  between  the 
agents  for  the  parties,  which  is  found  not  of  the  slightest  use  in  the  decision  of  the 
cause. 

Thb  Court  pronounced  the  following  interlocutor: — "Recall  the  interlocutor: 
Decern  against  the  defender  for  payment  to  the  pursuer  of  £50,  with  interest  from  20th 
June  1864  until  payment :  Quoad  ultra  find  that  the  pursuer  has  failed  to  establish  his 
grounds  of  action,  assoilzie  the  defender,  and  decern,  and  find  no  expenses  due." 

John  Latta,  S.S.C. — Jambs  Sojierville,  S.S.C. — Agents. 

[Rp/erred  to,  Paterson  v.  Paterson,  1897,  25  E.  144;  Thiem's  Trs.  v.  Collie, 
1899,  1  F.  764.] 
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John  Laing  and  Others  (Briggs'  Trustees). — Fraser — Duncan. 
Mrs.  Mary  Briggs  or  Carthcart  and  Husband. — Blair. 

Trust-Deed — Trustees,  Discretion  of. — A  truster  directed  his  trustees  to  pay  an  annuity 
of  J&200  a-year  to  his  widow,  and  £50  for  the  aliment  of  each  of  his  children  during 
their  pupillarity,  with  power  to  the  trustees  to  increase  the  allowance  after  they 
reached  minority,  or  in  the  event  of  their  mother's  death  or  second  marriage.  The 
widow  having  become  imbecile  during  the  pupillarity  of  the  children,  an  additional 
allowance  for  the  children  was  considered  necessary  by  the  trustees  in  order  to  pro- 
vide them  with  a  governess.  Held  that  the  trustees  had  power  to  increase  the 
allowance. 

This  special  case  was  presented  by  (1)  the  trustees  under  the  trust-disposition  and 
settlement  of  the  late  Allan  Briggs  of  Gordonhall  and  Prestonhall,  and  (2)  Mrs.  Cathcart, 
for  the  opinion  of  the  Court,  under  the  following  circumstances : — By  his  trust-deed, 
dated  16th  May  1862,  Mr.  Briggs  conveyed  his  whole  heritable  and  moveable  estates  to 
his  trustees,  inter  alia,  for  the  following  trust  purposes :  Second,  for  payment  to  his 
widow  of  an  annuity  of  £200  :  "  Sixth,  with  a  view  to  the  due  maintenance  and  upbring- 
ing of  my  family  (whom  I  should  wish  to  remain  with  their  mother  if  she  is  alive),  I 
a!^point  my  trustees  to  pay  from  the  produce  of  my  estate  the  following  sums  to  her 
annually  for  their  maintenance,  clothing,  and  education,  viz.  £50  if  only  one  child,  £45 
each  if  two,  and  if  three  or  more  £40  each,  until  they  severally  attain  the  age  of  twelve 
or  fourteen,  and  increasing  the  rates  after  these  periods  till  they  [243]  respectively 
attain  majority,  to  such  extent  as  my  trustees  may  deem  expedient,  so  as  to  provide  for 
the  additional  expense  of  education,  &c. :  Seventh,  In  the  event  of  my  spouse's  death, 
or  on  her  entering  into  a  second  marriage,  I  authorise  my  trustees,  should  they  see 
fit,  to  provide  for  the  upbringing  and  education  of  my  children  at  such  places  and  in 
such  manner  as  to  them  may  seem  best,  until  they  are  respectively  of  age."  The  deed 
contained  other  provisions  in  favour  of  the  children,  which  had  not  vested  in  them  at 
the  date  of  the  application. 

A  codicil,  dated  11th  June  1866,  in  which  the  truster  stated  that  his  family  then 
consisted  of  a  son  and  daughter,  bore, — "  Third,  With  reference  to  the  sixth  purpose 
of  said  deed  I  hereby  authorise  and  direct  my  trustees  to  increase  the  sum  for  the 
maintenance  of  each  of  my  children  for  the  period  therein  mentioned  to  £50  a-year." 

jVfrs.  Mary  Briggs  or  Cathcart,  the  second  party  to  the  special  case,  had  a  con- 
tingent interest  in  the  residue  of  the  moveable  estate  in  the  event  of  the  children 
failing. 

Mr.  Briggs  died  in  1866,  leaving  a  widow,  and  a  son  and  daughter,  both  in  pupil- 
larity, the  former  born  in  April  1861,  and  the  latter  in  December  1862. 

The  special  case  set  forth  as  follows  : — In  the  beginning  of  1869  Mrs.  Briggs  mani- 
fested symptoms  of  mental  derangement,  and  she  has  since  been  under  the  care  of  a 
skilled  nurse.  In  these  circumstances  the  children,  who  still  resided  with  her,  required 
to  be  placed  under  the  care  of  a  governess,  and  the  allowance  of  £50  for  each  child 
became  inadequate.  The  trustees  were  therefore  desirous  of  increasing  it  to  £100  for 
each  child.  The  free  rental  of  the  heritable  estate,  after  deducting  the  widow's  annuity 
and  £100  a-year  for  the  two  children,  was  £823,  and  there  were  accumulations  of  rents 
to  the  extent  of  £1600. 

The  question  for  the  opinion  of  the  Court  was,  "  in  the  circumstances  above  stated, 
are  the  trustees  of  Mr.  Briggs  now  entitled,  should  they  see  fit,  to  provide  for  the  up- 
bringing and  education  of  Mr.  Briggs'  children  at  such  places  and  in  such  manner  as 
to  them  may  seem  best,  until  they  are  respectively  of  age,  and  specially  to  increase  the 
allowances  for  their  maintenance,  clothing,  and  education  to  an  annual  allowance  each 
of  £100,  or,  if  any,  to  what  sum?" 

At  advising, — 

Lord  Cowan. — For  the  solution  of  the  only  question  now  before  us,  viz.  whether 
an  additional  allowance  for  the  education  and  support  of  these  two  children  should  be 
granted, — it  is  sufficient  to  consider  what  are  the  trust  purposes.     I  do  not  hold  that 
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there  is  any  absolute  right  of  fee  at  present  in  the  son  or  daughter,  and  this  would 
probably  have  afforded  a  good  answer  to  any  application  under  the  Trust  Act  to  authorise 
the  trustees  to  interfere  with  the  capital  of  this  trust-estate.  But  we  have  no  application 
of  that  kind  before  us,  and  we  have  simply  to  consider  whether  the  trustees  have  not 
sufficient  discretionary  power  to  enlarge  the  payment  for  behoof  of  the  children  during 
their  nonage  in  the  remarkable  circumstances  in  which  the  trust-management  is  placed 
through  the  incident  imbecility  of  the  mother. 

The  deed  expresses  a  wish  that  the  children  should  live  with  their  mother.  The 
payments  of  £50  and  £45  were  only  to  continue  till  the  children  attained  puberty, 
after  which  event  the  trustees  were  empowered  to  increase  the  rates,  so  as  to  provide 
for  their  education  and  other  expenses  till  their  majority.  But  further,  by  the  seventh 
purpose  of  the  deed,  in  the  event  of  the  wife's  death,  or  of  her  second  marriage,  the 
trustees  were  empowered  to  enlarge  the  provisions  even  while  the  children  were  in 
pupillarity.  Have  we  not,  then,  a  declaration  of  what  the  truster's  real  wish  was 
in  circumstances  precisely  analogous  to  the  present  ?  The  event  of  the  wife's  incapacity 
to  maintain  the  children  in  her  own  [244]  residence  as  their  home,  through  her  mental 
weakness,  seems  at  least  as  great  as  that  arising  from  her  second  marriage,  or  from  death. 
The  truster  may  well  be  held  impliedly  to  have  directed  that  it  should  be  so  dealt  with. 
Whether  this  lady's  house  is  now  the  proper  home  for  the  children  we  do  not  require  to 
consider,  and  no  doubt  their  tutors  and  curators  are  well  advised  as  to  that.  But  putting 
this  aside,  the  proper  course  is  to  give  authority  to  the  trustees  to  pay  out  of  the  trust- 
funds  generally,  as  they  propose,  £100  a-year  in  addition  to  the  allowance  made  at 
present  for  the  two  children. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced: — "The  Lords  having  heard  counsel  for  the 
parties  to  the  special  case,  are  of  opinion  that  the  trustees  under  the  settlement  and 
codicil  therein  mentioned  are  entitled,  in  respect  of  the  necessity  of  the  widow,  to  ad- 
vance out  of  the  accumulated  income  of  the  trust-estate  an  additional  sum  of  JBIOO  a-year, 
to  be  applied  to  the  education  and  upbringing  of  the  two  children  of  the  truster." 

Jabdine,  Stodart,  &  Fraskrs,  W.S. — Agents. 


No.  59.  VIIL   Macpherson,    244.      7    Dec.    1869.     2d    Div.— Lord 

Ormidale,  K. 

The  Lord  Advocate,  Suspender. — Sol- Gen.  Clark — T.  Ivory, 
The  Police  Commissioners  of  Perth  and  their  Clerk,  Eespondente. — 

Fraser — Scott. 

Jurisdiction — Statute  25  4'  26  Viet.  c.  101  {General  Police  ami  Improvement  Aci^ 
1862). — A  suspension  and  interdict  against  proposed  operations  of  a  body  of  Police 
Commissioners,  alleged  to  be  in  violation  of  the  statute  under  which  they  were  acting, 
held  competent,  notwithstanding  that  the  statute  provided  for  an  appeal  to  the  Sheriff. 

This  was  an  application  by  the  Lord  Advocate  on  behalf  of  the  Crown,  and  as 
representing  the  Board  of  Works,  having  for  its  object  to  prevent  the  respondents,  the 
Police  Commissioners  of  Perth,  acting  under  the  General  Police  and  Improvement  Act 
of  1862,  from  carrying  out  certain  sewage  operations,  which,  it  was  alleged,  would  have 
the  eJQfect  of  rendering  the  water  of  the  river  Tay,  hitherto  taken  by  the  Board  of 
Works  for  domestic  purposes  in  the  General  Prison  at  Perth,  unfit  for  these  purposes, 
or  would  injuriously  affect  said  water. 

Section  394  of  the  General  Police  Act  provides  for  notice  of  proposed  works 
being  given  by  the  Commissioners ;  section  395  for  objections  being  heard  and  disposed 
of  by  the  Commissioners ;  and  section  396  for  parties  aggrieved  by  any  order  of  the 
Commissioners  appealing  to  the  Sheriflf  within  seven  days  of  the  date  of  such  order,  and 
for  the  Sheriff  determining  the  appeal. 

The  respondents  averred  that,  though  the  statutory  notice  of  the  proposed  works 
was  given  to  the  suspender,  he  had  not  availed  himself  of  the  mode  of  redress  provided 
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by  sections  395  and  396  of  the  statute,  and  they  accordingly  pleaded — (1)  The  note  of 
suspension  is  incompetent.  (2)  In  any  view,  the  suspender,  not  having  adopted  the 
mode  of  appeal  provided  by  the  Act,  is  not  now  entitled  to  be  heard  in  the  Court  of 
Session  on  a  note  of  suspension  and  interdict. 

In  answer  to  this  defence,  the  suspender  argued  that,  as  the  act  proposed  to  be  done 
was,  if  his  allegations  were  true,  one  absolutely  forbidden  by  section  198  of  the  Act,* 
he  was  not  limited  to  the  particular  [245]  jurisdiction  pointed  out  by  the  Actf  He 
also  argued  that  it  required  express  words  to  take  away  from  the  Supreme  Court  the 
power  of  redressing  an  alleged  wrong,  and  there  were  no  such  words  in  the  General 
Police  Act.t 

The  note  having  been  passed,  and  a  record  made  up,  the  Lord  Ordinary  (Onnidale), 
on  30th  October  1869,  pronounced  this  interlocutor: — "Having  heard  counsel  for  the 
parties  on  the  respondents'  first  two  pleas  in  law,  and  having  considered  the  argument 
and  proceedings,  repels  the  first  of  said  pleas,  and  also  repels  the  second,  in  so  far  as  it 
was  or  could  be  urged  as  a  preliminary  bar  to  the  present  note  of  suspension  and  inter- 
dict being  entertained  in  this  Court,  to  the  effect  of  its  being  ascertained  how  far  the 
suspender's  ground  of  complaint  is  well  founded,  and  if  well  founded,  of  the  redress  to 
which  he  is  entitled  being  given ;  qtwad  ultra,  and  under  reservation  in  the  meantime 
of  all  questions  of  expenses,  appoints  the  case  to  be  enrolled  with  a  view  to  further 
procedure."  § 

The  respondents  reclaimed,  and  counsel  having  been  heard, — 

Lord  Justice-Clkrk. — I  am  clear  that  this  interlocutor,  which  is  very  carefully 
guarded,  should  be  adhered  to. 

In  the  ordinary  case,  it  would  now,  I  think,  be  held  that  where  statutory  powers  are 
given,  and  a  statutory  jurisdiction  is  set  up,  all  other  jurisdictions  [246]  are  excluded, 

*  Section  198  enacts,  that  ''it  shall  not  be  lawful  to  the  Commissioners  to 
[245]  authorise  the  construction  of  any  sewer,  the  sewage* from  which  will  be  discharged 
into  any  river  or  stream  from  which  water  is  taken  for  domestic  purposes,  so  as  to  injure 
or  affect  such  supply ;  and  as  regards  the  making,  altering,  and  maintaining  sewers,  and 
the  discharging  thereof  into  any  river  or  stream,  it  shall  be  lawful  for  any  person 
whose  property  may  be  taken  or  affected,  or  who  may  think  himself  thereby  aggrieved, 
to  appeal  thereon  to  the  Sheriff  in  manner  after  provided." 

t  Shand  v,  Henderson,  July  28,  1814,  2  Dow,  519. 

X  Bremner  v,  Huntly  Friendly  Society,  December  4,  1817,  F.  C. 

§  "  Note. — ^What  the  suspenders  complain  of  are  certain  threatened  operations  of 
the  respondents  for  constructing  a  drain  or  sewer,  by  which  they  say  the  sewage  of  the 
burgh  of  Perth,  or  a  portion  of  it,  would  be  discharged  into  the  river  Tay  at  such  a 
point  as  to  pollute  and  render  the  water  of  that  river,  which  has  hitherto  been  taken 
for  the  domestic  purposes  of  the  General  Prison  at  Perth,  unfit  for  these  purposes.  If 
this  complaint  be  well  founded,  it  follows  that  the  respondents  are  proposing  to  carry 
into  effect  operations  which,  by  section  198  of  the  General  Police  Act,  are  declared  to 
be  unlawful  and  beyond  their  authority ;  for  by  that  section  it  is  declared  not  to  be 
lawful  for  the  respondents  to  authorise  the  construction  of  any  sewer,  the  sewage  from 
which  will  be  discharged  *  into  any  river  or  stream  from  which  water  is  taken  for 
domestic  purposes.'  As  the  suspenders  undertake  to  show  that  the  operations  com- 
plained of  are  of  this  unlawful  and  unauthorised  character,  and  supposing  it  were  to 
tnm  out,  after  due  inquiry,  that  this  were  so,  then  clearly  the  operations  in  question 
would  be  in  excess  of  the  respondents'  powers,  and  the  pursuer's  note  of  suspension 
would  not  be  incompetent.  On  the  other  hand,  if  after  the  necessary  inquiry  it  turned 
oat  that  the  operations  complained  of  are  not  unlawful  or  unauthorised  by  the  statute, 
then  the  respondents  would  be  entitled  to  prevail,  and  to  have  this  note  of  suspension 
and  interdict  refused. 

"  As  very  little  was  said  at  the  debate  in  regard  to  the  mode  of  inquiry  to  be  gone 
into,  parties  will  have  a  further  opportunity  of  being  heard  on  that  point.  The  Lord 
Ordinary,  however,  may  say  that  such  a  remit  as  that  which  was  proposed  in  the  Bill- 
Chamber  to  Doctors  Christison  and  Maclagan,  appears  to  him  at  present  to  be  the  most 
expedient  course.  But  in  the  event  of  the  interlocutor  now  pronounced  being  taken  to 
review  and  affirmed,  it  would  be  very  desirable,  as  calculated  to  save  subsequent  need- 
less litigation,  were  the  opinion  of  the  Court  at  the  same  time  elicited  on  the  mode  of 
inquiry  that  should  be  adopted." 
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and  it  ap|>ear8  to  me  that  of  late  the  views  entertained  on  this  point  have  been  less 
strong  than  those  expressed  in  the  case  of  Bremner.  Accordingly,  if,  in  the  present  case, 
it  turns  out  on  inquiry  that  the  proposed  operations  are  quite  within  the  statute,  I 
should  be  for  refusing  the  note,  as  I  consider  that,  in  regard  to  questions  arising  in  the 
administration  of  the  statute  and  within  its  admitted  scope,  the  Sheriff  is  the  sole  judge, 
and  he  is  final. 

If,  however,  the  complainer's  allegations  be  true,  the  proposed  operations  are 
admittedly  outwith  the  statute,  and  ultra  vires ;  and  I  know  of  no  case  in  which  the 
common  law  jurisdiction  of  the  Supreme  Court  has  been  held  to  be  excluded,  where  the 
act  proposed  to  be  done  is  prohibited  by  statute.  It  is  quite  true  that  the  complainer 
might  have  got  redress  in  a  more  summary  form  by  going  to  the  Sheriff.  But  what  if 
his  appeal  had  been  dismissed  ?  In  that  case,  assuming  the  complainer's  allegations  to 
be  true,  the  Sheriff  would  have  sanctioned  an  illegal  act,  and  the  complainer  would  have 
been  entitled  to  invoke  the  jurisdiction  of  the  Supreme  Court  to  give  him  a  remedy. 
A  clause  of  finality  cannot  protect  a  Sheriff's  judgment,  when,  taking  an  erroneous  view 
of  a  statute,  he  either  refuses  to  sanction  a  lawful  act  or  sanctions  an  unlawful  one. 
It  applies  only  to  those  matters  of  detail  which  concern  the  due  and  proper  administra- 
tion of  the  statute,  and  which  are  best  disposed  of  by  the  sound  discretion  of  a  local 
Judge. 

The  other  Judges  concurred. 

Thk  Court  pronounced  the  following  interlocutor: — "Adhere  to  the  interlocutor 
complained  of :  Find  the  respondent,  the  Lord  Advocate,  entitled  to  expenses  since  the 
date  of  the  Lord  Ordinary's  interlocutor,  and  remit,"  &c. 

Solicitor  H.M.  Works — Hill,  Rbid,  &  Drumhond,  W.S. — Agents. 


No.  60.  VIII.  Macpherson,  246.     8  Dec.  1869.     1st  Div.— Lord  Barcaple,  B. 

Hugh  MTherson  (Walker's  Executor),  Pursuer. — Trayner, 
Mrs.  Helen  Walker,  Defender. — Millar — Gloag. 

Executor — Husband  arid  Wife — Aliment — Count  and  Reckoning — Experises. — In  an 
action  of  count  and  reckoning  brought  by  an  executor  against  the  widow  of  the 
deceased  for  a  sum  of  £411,  alleged  to  be  due  by  her  to  the  executry-estate  on  account 
of  her  intromissions  with  her  husband's  funds  during  his  last  illness,  and  it  appeared, 
after  deducting  sums  erroneously  charged,  that  the  whole  charge  against  the  widow 
should  have  been  £133,  out  of  which  she  was  entitled  to  an  allowance  for  house- 
keeping and  aliment  during  her  husband's  illness,  and  from  his  death  to  the  next 
term,  the  Court,  in  respect  of  an  admission  by  the  widow  that  her  expenditure  in 
that  way  was  only  £110,  decerned  against  her  for  the  balance  of  £23,  but  found  the 
executor  liable  in  the  whole  expenses  of  the  action. 

Thomas  Walker  of  Cloybank,  Townfoot,  &c.,  died  on  16th  December  1869,  aged 
eighty-four.  He  left  a  widow,  aged  seventy-nine,  but  no  children.  His  income  from 
his  heritable  properties  had  been  upwards  of  £400  a-year,  and  he  had  some  personal 
property  besides.  On  his  death  his  widow  became  entitled,  under  her  marriage-contract 
and  the  settlement  of  her  husband,  to  Cloybank,  the  rental  of  which  was  about  £52 
a-year,  to  an  annuity  of  £40,  a  sum  of  £25  for  mournings,  and  some  articles  of 
furniture.  The  bulk  of  the  property,  heritable  and  moveable,  to  the  value  of  about 
£15,000,  he  left  to  the  pursuer,  his  nephew-in-law,  whom  he  appointed  his  sole  executor. 
The  present  action  was  brought  by  the  pursuer  against  the  widow  of  Thomas  Walker, 
to  compel  an  account  of  her  intromissions  with  the  estate  of  her  late  husband,  the 
summons  concluding  for  payment  of  £500,  or  at  least  £411. 

The  pursuer  alleged  that  Walker  had,  for  four  months  before  his  death,  [247]  been 
incapable,  from  brain-disease,  of  managing  his  own  affairs,  which  were  accordingly 
managed  by  the  defender.  He  farther  alleged  that  during  Walker's  illness,  and 
immediately  after  his  death,  the  defender  had  received  various  sums  which  he  specified, 
but  which  it  is  unnecessary  here  to  particularise,  amounting  in  all  to  £411,  5s.     This 
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sum  he  alleged  was  part  of  Walker's  moveable  estate,  and  fell  on  his  death  to  him,  the 
pursuer,  as  his  sole  executor,  but  he  expressed  himself  willing  to  allow  deduction  of 
sums  really  disbursed  by  the  defender  on  her  husband's  account. 

The  defender  denied  having  received  certain  of  the  sums  charged  against  her,  and 
alleged  that  part  of  the  balance  had  been  paid  away  by  her  husband's  direction,  while 
the  remainder  had  been  expended  in  household  purposes. 

A  proof  was  taken — mainly  directed,  on  the  pursuer's  part,  towards  shewing  that 
the  deceased  had  been  unfit  for  business  during  his  last  illness — in  the  course  of  which 
the  defender  stated  £110  as  the  probable  amount  of  her  expenditure  for  house  expenses, 
mournings,  &c,  from  the  date  of  her  husband's  illness  until  the  Whitsunday  after  his 
death.  She  produced  various  receipted  accounts  for  payments  made  during  that 
period. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  of  the  sums  con- 
descended on  by  the  pursuer  as  having  been  received  by  the  defender  during  her 
husband's  last  illness,  the  sum  of  £100  stated  in  article  8  of  the  condescendence  to  have 
been  uplifted  from  the  National  Bank  at  Falkirk,  is  the  same  sum  of  £100  which  is 
stated  in  article  5  to  have  been  paid  by  the  pursuer  to  the  defender ;  and  that  of  the 
sum  of  £45  stated  in  article  7  to  have  been  received  as  the  price  of  wood,  £30  was  paid 
to  the  defender's  husband  before  his  illness :  Finds'  that,  during  the  defender's  husband's 
last  illness,  the  following  sums  were  received  on  his  account  by  the  defender,  viz. : — 
£50  and  £100  paid  to  account  of  rent  by  the  pursuer — £52,  being  rent  of  the  lands  of 
Cloybank,  and  £7,  being  rents  of  houses  there;  and  £15  and  £57  for  price  of  wood — 
amounting  in  all  to  £281 :  Finds  it  is  proved  that  said  sum  of  £57,  received  as  the  price 
of  wood,  was  given  by  the  defender's  husband  to  her  as^  a  donation  :  Finds  that  said  sum 
of  £100,  paid  by  the  pursuer  to  account  of  rent,  was  applied  by  the  defender's  husband, 
during  his  life,  in  purchasing  an  anniuty  for  Miss  Margaret  Harley :  Finds  that  the 
defender's  husband,  during  his  last  illness,  desired  the  defender,  out  of  the  said  sum  of 
£57  received  as  the  price  of  wood,  to  make  payment  of  £30  as  a  subscription  by  him 
towards  the  endowment  of  Haggs  Church,  and  that  she  accordingly  paid  such  subscrip- 
tion soon  after  his  death :  Finds  that  the  defender  has  produced  receipts  for  accounts 
paid  by  her,  for  which  the  pursuer,  as  executor  of  her  husband,  is  liable,  amounting  to 
£26,  13s.  lOd. :  Finds  that,  in  accounting  for  sums  received  by  her  as  aforesaid,  the 
defender  is  entitled  to  credit  for  said  sums  of  £100,  £30,  and  £26,  ISs.  lOd.,  and  that 
she  is  further  entitled  to  credit  for  a  reasonable  sum  on  account  of  disbursements  on 
housekeeping  during  the  time  of  her  husband's  illness,  from  4th  August  to  15th 
December,  and  from  his  death  to  the  following  term  of  Whitsunday :  Finds  that,  in  the 
circumstances,  £60  is  a  fair  and  reasonable  sum  to  be  so  credited :  Finds  that,  after 
giving  credit  for  said  sums,  there  remains  a  balance  of  said  cumulo  sum  of  £281, 
received  by  the  defender,  for  which  she  has  not  accounted,  amounting  to  £65,  68.  2d. : 
Decerns  and  ordains  the  defender  to  make  payment  to  the  pursuer  of  said  sum  of 
J^65,  6s.  2d.  sterling,  with  interest  thereon  at  the  rate  of  five  per  centum  per  annum 
from  the  date  of  citation  until  payment ;  and  finds  no  expenses  due  to  or  by  either 
party." 

The  defender  reclaimed. 

[248]  ^^  defender  having  died,  her  executor,  John  Cook  Rennie,  was  sisted  in  her 
stead. 

At  advising, — 

Lord  President. — It  is  impossible  to  look  on  the  case  of  this  pursuer  with  any 
favour.  I  can  hardly  conceive  circumstances  less  justifying  an  action  like  the  present. 
The  summons  is  brought  for  the  purpose  of  calling  this  widow  to  account  for  her  intro- 
missions with  the  money  of  her  deceased  husband  during  the  time  when  he  was  in  his 
last  illness,  and  there  lb  a  conclusion,  in  the  ordinary  form  in  an  action  of  count  and 
reckoning,  for  £500  as  the  amount  due  by  the  defender.  That  amount  is  limited  in 
the  condescendence  to  the  fixed  sum  of  £411,  5s.,  consisting  of  a  number  of  specified 
items,  and  the  pursuer  says  he  is  willing  to  make  allowance  of  any  sum  the  defender 
can  shew  she  disbursed  with  authority  and  consent  of  her  husband,  accompanying  that 
offer  with  the  statement  that,  during  the  period  of  the  defender's  intromissions,  her 
husband  was  labouring  under  such  mental  disease  as  to  be  incapable  of  understanding 
what  he  was  about  That  is  a  very  extraordinary  action.  At  the  same  time,  although 
OUT  feelings  are  all  against  the  pursuer  of  such  an  action,  we  must  take  care  that  in 
mere  matters  of  figures  we  do  not  pronounce  a  judgment  inconsistent  with  the  evidence. 
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The  Lord  Ordinary  fairly  shews  that  the  £411  claimed  hy  the  pursuer  must  be  con- 
siderably abated, — in  the  fint  place,  on  account  of  a  sum  of  £100,  which  is  twice  stated 
to  the  debit  of  the  widow,  and  a  sum  of  £30,  which  never  came  into  her  hands  at  all, 
but  was  paid  to  her  husband  before  his  illness.  That  reduces  the  charge  against  the 
widow  to  £281,  and  against  that  there  is  to  be  set  more  than  one  sum  which  the  pursuer 
was  bound  to  know  fell  to  be  deducted.  In  the  first  place,  there  was  a  sum  of  £100, 
employed  in  the  purchase  of  an  annuity  for  Margaret  Harley,  in  the  circumstances 
stated  on  record.  Of  that  purchase  the  pursuer  had  full  notice  at  the  time  it  was  made, 
by  the  letter  which  he  himself  quotes,  but  now  he  comes  forward  to  maintain  that  that 
cannot  be  stated  against  him,  as  being  a  transaction  in  which  Walker  engaged  without 
capacity  to  transact.  That  reduces  the  charge  to  £181.  Then  comes  a  sum  of  £30, 
given  towards  the  endowment  of  Haggs  Church,  and  it  is  established  that  that  was 
authorised  by  the  husband,  and  in  such  circumstances  as  to  shew  that  he  knew  fully 
what  he  was  about.  That  reduces  the  charge  to  £151 ;  and  there  are  other  items, 
amounting  to  £17,  5s.,  which  it  is  conceded  must  also  be  deducted,  reducing  the  charge 
to  £133,  158.  Accordingly,  we  see  that  instead  of  £411,  58.  being  stated  as  the  charge 
against  the  widow,  there  should  only  have  been  stated  the  sum  of  £133,  15s.,  and  that 
it  is  conceded  on  all  hands  that  out  of  that  sum  the  widow  must  have  an  allowance,  not 
only  for  the  expenses  to  which  she  was  put  in  housekeeping,  and  other  similar  charges 
during  her  husband's  illness,  but  also  for  her  own  aliment  from  her  husband's  death 
until  the  Whitsunday  following.  She  herself  has  made  this  candid  admission,  that  the 
total  amount  of  these  charges  is  £110.  But  for  that  admission  I  should  not  have  been 
inclined  to  give  decree  for  one  shilling,  for  I  think  she  was  entitled  to  have  it  presumed 
that  the  £133,  15s.  was  all  expended  in  necessary  expenses.  As,  however,  we  have 
her  statement  that  the  whole  sum  expended  was  £110, 1  am  compelled,  in  these  circum- 
stances, to  put  the  case  in  this  shape,  that  from  the  £133,  15s.  there  must  be  deducted 
the  £110,  which  I  think  is  a  most  moderate  statement  of  her  expenditure,  and  that 
leaves  £23,  15s.  for  the  pursuer.  It  must  be  observed  that  a  number  of  the  receipts 
which  the  defender  produces  are  not  housekeeping  accounts,  and  therefore,  when  these 
are  deducted,  there  is  left  only  £90  for  housekeeping  and  aliment  for  nine  months, 
being  at  the  rate  of  £10  a-month.  That  is  most  moderate  in  the  circumstances,  and 
while  we  are  bound  to  give  decree  for  £23,  15s.,  I  am,  for  my  own  part,  led  to  do  so 
entirely  by  the  candid  statement  of  the  defender. 

As  to  expenses,  after  what  I  have  said  it  is  needless  to  give  reasons  for  the  con- 
clusion to  which  I  come,  which  is,  that  the  pursuer  must  be  found  liable  in  expenses. 

[249]  Lord  Deas. — All  that  can  be  said  in  favour  of  the  Lord  Ordinary's  judgment 
has  been  ably  said,  but  that  cannot  change  the  nature  of  the  case.     I  am  disposed  to  look 
upon  it  thus: — ^The  pursuer  claims  in  the  record  (I  do  not  speak  of  the  summons) 
decree  for  a  balance  of  £411.     The  Lord  Ordinary  has  given  decree  for  only  £65,  6s. 
6d.,  and  supposing  the  matter  had  stood  there,  it  is  not  easy  to  understand  why  the 
Lord  Ordinary  gave  no  expenses  to  the  defender,  with  or  without  modification.     Your 
Lordship  is  of  opinion  that  the  amount  decerned  for  should  be  reduced  to  £23.     I  do 
not  mean  to  dissent,  but  I  have  great  difficulty  in  giving  decree  even  for  that  sum. 
The  case  turns  entirely  on  the  question  whether  the  Lord  Ordinary  has  or  has  not. 
given  this  lady  a  sufficient  allowance  for  expenditure  during  the  four  months  of  her 
husband's  illness,  and  as  aliment  for  five  months  after  his  death.     Now,  laying  aside 
her  own  statement  of  the  expenditure,  I  should  at  once  have  concluded  that  the  sum 
allowed  by  the  Lord  Ordinary  was  too  little.     Here  was  a  husband  with  an  admitted 
income  of  £400  a-year,  he  and  his  wife  being  both  about  eighty  years  of  age,  and  with 
no  family  to  succeed  to  their  means  and  estate.     They  were  assuredly  not  bound  to 
save  four-fifths  of  their  annual  income  for  the  benefit  of  others,  and  it  is  not  alleged 
that  they  lived  parsimoniously  prior  to  the  husband's  illness.     The  wife  was  under  no 
obligation  to  restrict  or  stint  herself  and  her  husband  during  his  illness  for  \he  sake  of 
increasing  his  residuary  estate.     I  am  of  opinion  that  during  the  time  of  her  husband's 
illness  a  wife  is  not  bound  to  keep  any  account  at  all.     It  is  quite  enough  for  her  to 
say  that  she  has  spent  certain  sums  on  household  expenses ;  and  if  these  are  not  un- 
reasonable in  amount,  that  is  enough.     It  is  competent  for  the  husband's  executor  to 
prove  that  she  got  certain  sums,  and  to  ask  her  what  became  of  them.     But  the  burden 
will  then  be  on  him  to  disprove  her  general  statement  of  expenditure,  if  not  unreason- 
able on  the  face  of  it,  and  this  although  she  should  admit  that  she  has  receipts  for  n 
certain  smaller  amount  only. 
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As  to  the  period  subsequent  to  her  husband's  death,  the  sum  allowed  by  the 
Lord  Ordinary  does  not  seem  to  me  anything  like  adequate.  I  think  there  is  a  great 
deal  in  the  observation  of  Mr.  Oloag,  that  the  allowance  to  a  wife  should  be  in  propor- 
tion to  the  rank  and  means  of  her  husband ;  and  so  viewing  the  case,  I  think  the  rate 
that  has  been  allowed  is  not  what  she  was  entitled  to ;  and  even  if  the  Lord  Ordinary 
had  assoilzied  her  altogether  from  this  action,  I  should  not  have  been  of  opinion  that 
he  had  gone  too  far  in  her  favour. 

But  taking  it  either  way,  the  result  as  regards  expenses  would  be  the  same.  I 
cannot  doubt,  on  reading  the  proof,  that  the  allegation  as  to  the  husband's  state  of 
mind,  which  occupies  the  great  bulk  of  that  proof,  is  altogether  a  failure.  The  pursuer 
seems  to  me  to  bie  entitled  to  decree  for  the  £23,  only  because  the  defender  chose, 
though  not  bound,  to  make  her  estimate  on  the  moderate  footing  she  has  done.  But 
I  think  the  pursuer  is,  in  any  view,  most  justly  liable  in  all  the  expenses  of  this 
ungracious  action. 

Lord  Ardmillan. — The  question  resolves  itself  into  forming  an  estimate  of  the 
allowance  for  disbursements  by  this  lady  during  her  husband's  illness,  and  from  his 
death  to  the  next  term  of  Whitsunday  for  her  aliment.  I  am  disposed  to  think  that 
the  two  periods  are  not  to  be  dealt  with  exactly  on  the  same  footing.  I  agree  with 
the  observation  of  Lord  Deas,  that  during  the  husband's  illness  the  lady  really  cannot 
be  called  to  any  strict  account.  They  had  been  married  for  forty  years ;  he  had  got 
richer  in  no  small  degree  through  her  good  housekeeping ;  and  during  his  last  illness, 
while  she  was  attending  his  dying  bed,  I  do  not  think  the  executor  entitled  to  call  on 
her  to  explain  all  her  payments,  or  entitled  to  enforce  a  restriction  of  the  allowance  for 
household  expenditure. 

After  the  husband's  death,  I  do  not  think  there  is  exactly  the  same  privilege  as  to 
expenditure.  But  I  am  of  opinion  that  the  lady  is  fairly  entitled  to  all  that  has  been 
allowed,  and  that  she  ought  to  be  liberally  dealt  with  in  regard  to  both  periods ;  and 
indeed,  if  she  had  not  made  the  admission  referred  to,  I  should  have  been  disposed  to 
find  her  not  liable  in  payment  of  any  balance  at  all.  I  do  not,  however,  see  my  way 
to  ignoring  that  admission. 

[250]  ^^  ^^6  remaining  question  of  expenses,  I  entertain  no  doubt.  I  think  the 
action  is  one  which  should  not  have  been  brought,  and  that  the  greater  part  of  this 
large  proof  has  been  on  matters  in  which  the  pursuer  has  signally  failed.  The  action  is 
for  £400,  and  the  pursuer  has  got  £23.  He  would  not  have  got  that  but  for  the 
extreme  candour  of  his  opponent,  and  therefore  it  is  most  just  that  he  should  bear  all 
the  expenses. 

Lord  Kinloch. — I  never  had  a  clearer  opinion  in  my  life  than  that  this  is  an  action 
which  ought  never  to  have  been  brought.  It  is  peculiarly  unwarranted,  as  being 
brought  by  a  man  who,  though  not  a  near  relation,  has  a  handsome  succession  left  him, 
against  a  widow  of  eighty  years  of  age,  left  with  very  moderate  provisions.  I  do  not 
dissent  from  the  conclusion  at  which  your  Lordship  in  the  chair  has  arrived  on  the 
merits,  although  I  should  myself  have  been  disposed  to  hold  that  the  whole  balance 
against  this  lady  was  fairly  wiped  off  by  her  statement  in  the  rough,  that  she  had  ex- 
pended as  much  in  housekeeping,  which  I  think  she  could  have  very  reasonably  said. 
But  looking  to  the  admission  made,  perhaps  erroneously,  by  the  defender,  and 
considering  it  to  be  our  duty  always  to  go  by  the  evidence,  I  have  come  to  be  of 
opinion  that  your  Lordship's  conclusion  is  the  sound  one. 

On  the  question  of  expenses,  I  am  very  clearly  of  opinion  that  the  pursuer  ought 
to  be  found  liable  in  these ;  for  the  small  sum  he  has  got — it  may  be  said  almost  by 
accident,  and  entirely  through  the  statements  volunteered  by  the  defender — does  not, 
I  think,  afford  sufficient  ground  for  liberating  him  from  the  expense  of  proceedings  so 
Taxations,  and  in  their  substance  so  entirely  unfounded. 

This  interlocutor  was  pronounced: — "Recall  the  said  interlocutor:  Find  that 
there  is  a  balance  of  £23,  15s.  proved  to  be  due  to  the  pursuer,  as  executor-nominate  of 
the  deceased  Thomas  Walker,  by  the  original  defender,  the  late  Mrs.  Helen  Ronnie  or 
Walker :  Therefore  decern  against  the  present  defender,  John  Cook  Rennie,  for  pay- 
ment of  the  said  balance  of  £23,  15s.  to  the  pursuer:  Qtwad  tdtra  assoilzie  the  said 
John  Cook  Rennie,  defender,  from  the  conclusions  of  the  summons,  and  decern :  Find 
the  pursuer  liable  in  the  whole  expenses  of  process,  and  remit,"  &c. 

W.  R.  Skinner,  S.S.C. — Wilson,  Burn,  &  Gloag,  W.S. — Agents. 

a.R.R.  MACPHERSON— VOL.  VDI.  13 
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No  61.  VIII.  Macphbrson,  250.     8  Dec.  1869.     Ist  Div.— Lord  Barcaple,  B. 

Egbert  Milne,  Pursuer. — SoL-Gen,  Clark — J,  MLaren, 
Robert  Kidd,  Defender. — 1),'K  Gordon — Watson. 

Railway  Shares — Guarantee — Mutual  Agreement — Cautionary  Ohligaiioru — In  order  to 
induce  a  railway  company  to  complete  their  line  to  a  certain  town,  several  of  the 
inhabitants,  by  a  letter  of  guarantee,  bound  themselves,  to  the  extent  of  the  sums 
written  opposite  to  their  respective  signatures,  upon  the  secretary  of  the  railway  company 
obtaining  an  allotment  of  shares,  to  guarantee  him  against  any  loss  which  he  might 
sustain  if  he  should  not  be  able  to  dispose  of  the  shares  at  par  within  three  years 
after  the  opening  of  the  line.  The  line  was  opened  for  three  years,  and  the  shares 
were  never  saleable  at  par.  Held  that  the  letter  of  guarantee  was  not  of  the  nature 
of  a  cautionary  obligation,  but  was  a  mutual  agreement ;  that  the  guarantors  were 
not  freed  from  liability  by  extensions  of  the  railway,  and  the  creation  of  preference 
stock  authorised  by  a  subsequent  Act  of  Parliament ;  and  that  the  guarantors  were 
bound  to  receive  the  shares  offered  by  the  secretary  which  had  been  allotted  to  other 
parties,  and  afterwards  forfeited,  and  to  reimburse  him  for  the  sums  he  had  paid 
on  these  shares. 

The  circumstances  of  this  case  were  similar  to  those  in  the  case  of  Milne  v,  Souter, 
2d  July  1868,  ante,  vol.  vi.  977. 

[251]  Robert  Milne,  with  consent  of  the  Great  North  of  Scotland  Railway  Company, 
raised  the  present  action  against  Robert  Kidd  for  payment  of  £500,  "  being  the  amount 
of  calls  on  an  allotment  of  fifty  shares,  of  £10  sterling  each,  of  the  said  Formartine 
and  Buchan  Railway  Company,  for  which  the  defender  is  liable  to  relieve  the  pursuer, 
in  terms  of  the  letter  of  guarantee  after  mentioned,  with  interest  at  the  rate  of  £5  per 
cent,  per  annum  on  the  calls  on  the  said  shares,  as  the  same  became  due  and  payable, 
periodically,  to  the  date  of  citation  to  follow  hereon,  and  from  and  after  said  date  of 
citation  upon  the  sum  of  principal  at  the  rate  of  £6  per  cent,  per  annum  till  payment, 
under  deduction  of  any  dividends  on  said  shares,  payable  or  to  become  payable,  which 
have  been  or  shall  be  received  by  the  pursuer." 

By  the  Act  21  &  22  Victoria,  c.  107,  the  promoters  of  the  Formartine  and  Buchan 
Railway  Company  were  authorised  to  construct  a  railway  from  the  Great  North  of 
Scotland  Railway  to  Old  Deer,  and  thence  to  Peterhead  and  Fraserburgh,  with  a 
branch  to  Ellon.  The  railway  company  having  failed  to  procure  sufficient  funds  to 
complete  the  line  to  Peterhead,  certain  of  the  inhabitants  of  that  town  (the  defender 
being  one)  addressed  the  following  letter  "To  the  Directors  of  the  Formartine  and 
Buchan  Railway  Company. — Aberdeen,  19th  November  1860. — Gentlemen, — On  your 
undertaking,  as  directors  of  the  Formartine  and  Buchan  Railway  Company,  forthwith 
to  construct  your  line  of  railway  between  Mintlaw  and  the  most  convenient  and  best 
point,  in  an  engineering  point  of  view,  for  a  station  near  the  point  marked  9  miles  on 
the  parliamentary  plan  of  the  Peterhead  Extension,  we  hereby  undertake,  within 
thirty  days  from  this  date,  to  procure  subscriptions  and  guarantees  on  shares  in  the  line, 
including  the  subscriptions  on  the  annexed  list  for  378  shares,  to  the  amount  of  twenty 
thousand  pounds."  (Signed)  "Geo.  Jo.  Bremner.  George  Paul.  Robert  Kidd. 
David  Mitchell.    Tbo.  Maitland." 

This  oflfer  was  agreed  to  by  the  company  in  the  following  letter : — "  Aberdeen,  19  th 
November  1860. — Agreed  to,  on  behalf  of  the  Formartine  and  Buchan  Railway  Company." 
(Signed)  "  Robert  Milne,  Secretary  F.  &  B.  Ry.  Coy."  The  defender  was  a  shareholder 
of  the  railway,  and  had  received  all  the  notices  issued  by  the  company  on  the  subject 
of  its  affairs. 

In  fulfilment  of  the  obligations  thus  undertaken,  the  subscribers  of  this  letter 
obtained  from  various  persons  interested  in  the  formation  of  the  railway  the  following 
letter  of  guarantee: — "To  Robert  Milne,  Esq.,  civil  engineer,  Aberdeen. — Sir, — We, 
&c.,  on  condition  and  provided  that  you  obtain  from  the  directors  of  the  Formartine 
and  Buchan  Railway  Company  an  allotment  of  the  number  of  shares  of  the  amount  of 
£10  each  set  opposite  our  respective  names  or  signatures,  and  provided  also  that  yon 
pay  the  calls  thereon  as  made,  or  by  anticipation,  as  authorised  by  the  Act  of  incorpora- 
tion of  the  company,  do  hereby  agree  and  become  bound,  each  for  himself,  and  his 
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respective  heirs,  executors,  and  administrators,  but  to  the  extent  only  of  the  number  of 
shares  and  of  the  sum  or  amount  of  money  set  opposite  our  respective  names,  with 
interest  thereon  as  after  mentioned,  to  guarantee  you  against  loss  on  said  number  of 
shares,  if  you  shall  not  have  been  able  to  dispose  of  said  shares  at  par,  with  interest  at 
the  rate  of  5  per  centum  per  annum  on  your  advances  thereon,  within  three  years  after 
the  opening  for  public  traffic  of  the  extension  of  the  said  Formartine  and  Buchan 
Bail  way,  between  the  termination  of  the  main  line,  near  Mintlaw,  in  the  parish  of  Old 
Deer,  and  a  point  at  or  near  Peterhead,  between  the  points  marked  respectively  8  miles 
3  furlongs  and  9  miles  3  furlongs  on  the  parliamentary  plans  of  said  railway,  which 
[252]  ^®re  deposited  with  the  Sheriflf-clerk  of  the  county  of  Aberdeen  in  the  month  of 
November  1857  ;  it  being  expressly  understood  that  this  guarantee  is  not  to  be  opera- 
tive against  us  or  any  of  us  unless  and  until  the  portion  of  the  line  above  referred  to 
shall  be  formed  and  opened  for  public  traffic  as  aforesaid ;  and  further,  that  no  claim 
shall  be  made  upon  us  or  any  of  us  for  payment  of  any  portion  of  the  advances  which 
may  be  made  by  you  upon  any  of  said  shares,  as  above  mentioned,  until  the   said 
portion  of  the  line  shall  have  been  opened  for  public  traffic  for  three  years  :  It  being 
also  hereby  specially  understood  and  agreed  that  we,  the  said  several  parties  hereto, 
shall  have  it  in  our  power  and  be  entitled  to  relieve  ourselves  of  the  number  of  shares 
respectively  guaranteed  by  us  as  aforesaid  at  any  time,  by  offering  to  pay,  and  actually 
paying  to  you,  the  sums  you  may  have  advanced  on  said  shares,  or  any  of  them,  with 
interest  thereon  at  the  rate  of  £5  per  centum  per  annum ;  and  on  our  actually  paying  up 
the  amount  advanced  by  you  on  the  number  of  shares  respectively  guaranteed  by  us  as 
afore^d,  with  interest  thereon,  you  shall  be  bound  to  assign  and  transfer  the  said 
shares  to  such  person  or  persons  as  we  may  respectively  direct :  And  it  is  also  hereby 
further  understood  and  agreed  on  that  you  shall  not  be  at  liberty  to  dispose  of  said  shares 
guaranteed  by  us  respectively  as  aforesaid,  or  any  of  them,  without  first  offering  the 
same  to  us,  the  party  guaranteeing  the  same,  and  giving  us  an  opportunity  of  holding 
the  same  within  eight  days  after  they  shall  have  been  so  offered  to  us  respectively,  but 
that  you  shall  be  entitled  to  hold  or  dispose  for  your  own  behoof  of  all  or  any  of  said 
shares  on  your  relieving  us  of  our  respective  guarantees :  And  it  is  also  declared  and 
agreed  on  that  you  shall  have  power  and  be  at  liberty  to  assign  said  shares  guaranteed 
by  us  respectively  as  aforesaid,  in  whole  or  in  part,  or  a  relative  portion  thereof,  along 
with  this  guarantee,  and  that  such  assignee  or  assignees  shalt  be  liable  in  every  respect 
to  all  the  conditions  and  provisions  contained  in  this  guarantee :  In  witness  whereof,''  &c. 

The  defender  signed  this  letter  on  22d  February  1861,  and  became  bound  to  the 
extent  of  fifty  shares. 

The  pursuer  alleged ; — (Cond.  7)  "  After  the  execution  of  said  guarantee  or  obliga- 
tory writing,  signed  by  the  defender  apd  others,  the  Formartine  and  Buchan  Railway 
Company  went  on  to  complete  the  said  extension  line  from  Mintlaw  to  Peterhead,  and 
the  same  was  accordingly  completed  and  opened  for  public  traffic,  as  stipulated  for  in 
the  said  guarantee,  on  or  prior  to  the  3d  of  July  1862.  The  three  years  thereafter,  on 
the  expiry  of  which  implement  of  the  said  guarantee  became  exigible,  expired  on  3d 
July  1865."  (Cond.  9)  "The  pursuer  has  not  been  able  to  dispose  of  the  said  shares 
at  or  above  par,  the  same  not  having  been  saleable  at  or  above  par  in  the  share-market. 
The  pursuer  has  sustained  loss  on  said  shares  to  the  extent  of  the  calls  paid  thereon 
by  him,  with  interest;  and  the  defender  is  liable  to  him  in  relief  thereof,  under  the 
above-mentioned  letter  of  guarantee."  (Cond.  10)  "By  the  Act  of  the  29  &  30 
Victoria,  intituled  *  The  Great  North  of  Scotland  Railway  Amalgamation  Act,  1866,' 
the  said  Formartine  and  Buchan  Railway  Company,  as  from  31st  July  1866,  was 
amalgamated  with,  merged  in,  and  now  forms  part  of  the  Great  North  of  Scotland 
Bailway  Company.  Under  and  in  virtue  of  the  provisions  of  the  Railways  Clauses 
Act,  1863  (26  &  27  Victoria,  cap.  92),  Part  Five,  all  sums  of  money,  rights  of  action, 
and  others  due  and  belonging  to  the  Formartine  and  Buchan  Railway  Company,  are 
payable  to,  and  may  be  enforced  by,  the  amalgamated  company,  viz.  the  said  Great 
North  of  Scotland  Railway  Company.  The  Act  of  26  &  27  Victoria,  cap.  92,  is 
incorporated  in  the  said  Great  North  of  Scotland  Railway  Amalgamation  Act,  1866." 

[253]  The  defender  alleged ; — (Stat.  5)  "  At  the  time  when  the  said  letter  of  guarantee 
was  granted  the  extension  of  the'line  to  Fraserburgh  had  been  abandoned.     The  length 
of  line  between  Fraserburg  and  Mintlaw  (where,  under  the  Act  of  1858,  the  Fraser- 
burgh branch  joined  the  main  Une),  was  about  twelve  miles,  and  it  traversed  a  district . 
▼here  the  amount  of  traffic  was  exceedingly  limited.     To  have  carried  the  line  to 
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Fraserburgh  would  have  involved  a  great  outlay  ;  and  the  limited  amount  of  traffic  would 
have  rendered  the  extension  unremunerative  and  a  drag  upon  the  resources  of  the  main 
line.     Until  the  completion  of  the  line  to  Peterhead  in  1863  the  intention  to  aban- 
don the  Fraserburgh  branch  was  adhered  to,  and  no  movement  was  taken  to  extend  the 
line  to  Fraserburgh,  or  in  that  direction."     (Stat.  7)  "  No  step  was  taken  by  the  com- 
pany under  the  Act  of  1858  towards  the  formation  of  the  portion  of  the  line  between 
Mintlaw  and  Fraserburgh ;  but  shortly  before  the  period  when  their  powers  under  the 
Act  of  1858  expired  the  company  applied  to  Parliament  for  an  Act  to  enable  them  to 
abandon  the  line  to  Fraserburgh,  and  to  construct  another  line.     This  Act  (26  &  27 
Vict.  cap.  189),  which  is  a  private  Act,  was  passed  on  the  21st  July  1863."     (Stat.  9) 
**  At  the  time  when  the  line  to  Peterhead  was  completed  the  stock  of  the  company  was 
valuable  property,  and  a  large  revenue  was  being  obtained,  and  a  dividend  was  declared 
in  December  1863.     Since  the  formation  of  the  line  to  Fraserburgh  under  the  Act  of 
1863  no  dividend  has  been   declared."     (Stat.  10)   "Under  the  Act  of   1863    the 
formation   of    an    entirely    new    line    to   Fraserburgh    was    authorised.     This    line 
left  the  main  line  at  a  place  called  Brucklay,  several  miles  farther  from  Peterhead  than 
Mintlaw,  and  traversed  an   entirely  different  and   much  less  productive   district   of 
country.     The  alteration  involved  a  much  greater  outlay  than  was  authorised  under  the 
Act  of  1858,  and  the  length  of  the  branch  line  was  increased  by  upwards  of  five  miles." 
(Stat.  14)  "By  section  25  of  the  Act  of  1863  the  company  were  authorised  to  raise 
additional  capital  to  the  extent  of  £100,000 ;  and  by  sections  27  and  28  the  company 
was  authorised  to  make  the  shares  created  under  the  powers  of  the  Act  a  preferential 
charge  upon  the  free  revenue  of  the  company.     The  company  availed  itself  of  the  pro- 
visions in  said  section,  and  a  large  amount  of  preference  stock  was  created  in  terms 
thereof."     (Stat.    16)   "The  whole  of   the  foresaid  alterations  in   the  character  and 
liabilities  of  the  undertaking  were  made  after  the  said  letter  of  guarantee  was  granted, 
without  the  consent  of  the  defender  having  been  first  obtained,  and  although  it  was  well 
known  to  the  pursuers  that  the  defender  would  have  objected  to  and  protested  against 
the  said  alterations,  had  intimation  been  made  to  him.     At  the  time  when  the  said 
letter  was  granted  these  material  alterations  were  not  within  the  contemplation  of  the 
parties  to  the  agreement." 

The  pursuer  pleaded ; — The  defender  having  granted  the  guarantee  or  obligation 
libelled,  and  the  conditions  on  which  he  became  bound  to  guarantee  the  pursuer 
against  loss  on  his  allotment  of  fifty  shares  of  the  said  railway  company  having  been 
fulfilled,  decree  should  be  pronounced  against  him  in  terms  of  the  conclusions  of  the 
summons. 

The  defender  pleaded ; — (1)  The  defender  is  not  liable  in  the  conclusions  of  the 
action,  in  respect  that  the  alleged  obligation  which  it  seeks  to  enforce  is  other  than, 
and  different  from,  that  contained  in  the  said  letter  of  guarantee,  (2)  In  any  view,  the 
defender  is  under  no  liability  to  make  payment  of  the  sums  concluded  for,  except  upon 
receiving  a  transfer  of  the  shares  alleged  to  have  been  allotted  to  the  pursuer  Milne. 
(3)  The  action  is  not  maintainable  against  the  defender  as  laid,  in  respect  that  he  is  not 
individually  responsible  for  the  shares  libelled,  or  for  the  loss  accruing  thereon  to  the 
pursuers.  (4)  The  defender  is  relieved  from  [254]  ^^^y  liability  attaching  to  him  under 
the  said  letter  of  guarantee,  in  respect  of  the  material  alterations  that  have  taken  place 
in  the  character  and  liabilities  of  the  railway  company  since  the  said  letter  was  granted, 
without  his  consent  having  been  obtained.  (5)  The  defender  is  relieved  from  any 
liability  attaching  to  him  under  the  said  letter  of  guarantee,  in  respect  that  the  value  of  the 
company's  shares  has  been  deteriorated  by  the  extension  of  the  line  under  the  Act  of  1863 ; 
by  the  creation  of  stock  entitled  to  a  preferential  dividend ;  by  the  issue  of  debenture  stock 
before  the  provisions  of  the  Acts  of  Parliament  had  been  complied  with  ;  or  on  one  or 
other  of  these  grounds.  (6)  The  defender  is  not  liable,  in  respect  that  no  allotment  of 
shares  on  his  behalf  was  obtained  by  the  pursuer  Milne,  or  at  least  in  respect  that  no 
allotment  to  him  was  made  prior  to  the  passing  of  the  Act  of  1863,  and  no  calls  paid 
thereon,  and  in  respect  that  the  railway  company  could  not,  after  the  passing  of  the  Act 
of  1863,  and  cannot  now,  make  the  allotment  contemplated  under  the  said  letter  of 
guarantee. 

These  pleas,  so  far  as  directed  against  the  relevancy  and  sufficiency  of  the  smmnons 
and  record,  had  been  repelled  at  a  prior  stage  of  'the  cause,  in  accordance  with  the 
decision  in  the  case  of  Milne  v,  Souter,  ante,  vol.  vi.  p.  977. 

After  a  proof  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that,  acting 
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on  the  faith  of  the  letter  of  guarantee  libelled  on,  signed  by  the  defender,  for  fifty 
shares  of  the  Formartine  and  Buchan  Railway  Company,  the  pursuer,  Robert  Milne, 
obtained  from  the  directors  of  that  company  an  allotment  of  said  fifty  shares,  and  paid, 
or  procured  to  be  paid,  the  calls  thereon,  amounting  to  £500 :  Finds  that  the  dividends 
which  have  accrued  on  said  shares  have  been  greatly  less  in  amount  than  interest  at 
fire  per  cent,  on  said  calls :  Finds  that  said  shares  have  not  at  any  time  been  saleable  at 
par :  Finds  that  when  this  action  was  raised  more  than  three  years  had  elapsed  from  the 
opening  for  public  traffic  of  the  extension  of  the  Formartine  and  Buchan  Railway  to 
Peterhead :  Finds  that  by  the  obligation  undertaken  by  him  in  said  letter  of  guarantee 
the  defender  is  now  liable  to  pay  to  the  pursuer  the  amount  of  said  calls,  with  interest 
thereon  at  the  rate  of  five  per  cent,  from  the  dates  when  the  same  were  respectively 
paid,  under  deduction  of  the  dividends  declared  on  said  shares,  and  on  the  .pursuer 
transferring  said  shares  to  the  defender  :  Appoints  the  pursuer,  within  ten  days,  to  give 
in  a  state  of  the  sum  due  to  him  by  the  defender,  in  terms  of  the  preceding  findings,  and 
to  state  whether,  on  receiving  payment  thereof,  he  is  prepared  to  transfer  said  shares  to 
the  defender;  and  reserves  the  question  of  expenses."''^ 

*  "  NoTB. — ^The  defender's  plea  that  the  obligation  sought  to  be  enforced  by  this 
action  is  difierent  from  that  contained  in  the  letter  of  guarantee  having  been  repelled,  it 
does  not  appear  to   the  Lord  Ordinary  that  there  is  any  good  defence  against  the 
pursuer's  demand.     He  thinks  it  is  immaterial  whether  the  pursuer  acted  on  his  own 
account,  or  for  behoof  of  eitheif  of  the  Formartine  and  Buchan   or  Great   North  of 
Scotland  Railway  Companies.     The  object  of  the  parties  to  the  guarantee  was  to  enable 
the  latter  company  to  raise  additional  funds  for  executing  the  line  to  Peterhead.     On 
the  one  hand,  the  pursuer  was  to  obtain  an  allotment  of  shares,  and  to  pay  the  calls 
thereon ;  and,  on  the  other  hand,  the  parties  who  subscribed  the  letter  of  guarantee 
undertook  to  guarantee  him  against  loss  on  the  shares,  in  the  event  of  his  not  having 
been  able  to  dispose  of  them  at  par,  with  interest  at  five  per  cent,  on  his  advances,  within 
three  years  after  the  opening  of  the  line.     It  was  of  no  importance  to  the  defender  and 
the  other  subscribers  whether  the  pursuer  was  to  perform  his  part  of  the  transaction 
with  his  own  funds,  or  with  funds  derived  from  any  other  quarter,  or  upon  what 
footing  funds  should  be  advanced  or  procured  for  the  purpose.     The  pursuer  did  [255] 
procure  the  allotment  of  shares,  and  payment  of  the  calls.     The  pursuer  was  at  that  time 
secretary  both  to  the  Great  North  of  Scotland  Railway  Company  and  to  the  Formartine 
and  Buchan  Railway  Company,  which  are  now  amalgamated.    The  shares  being  allotted 
to  him  as  secretary  of  the  Great  North  of  Scotland  Company,  to  whom  the  Formartine 
and  Buchan  Company  were  indebted  in  a  much  larger  amount,  the  latter  company 
debited  the  former  in  their  loan  account  with  the  amount  of  the  calls,  and  accepted  and 
acted  in  the  transaction  as  carrying  out  the  arrangement  by  which  additional  funds  for 
making  the  line  to  Peterhead  were  to  be  procured,  on  the  guarantee  of  the  parties  who 
subscribed  the  letter  of  guarantee.     The  interest  of  these  last  parties  was,  that  funds 
should  be  obtained  to  the  satisfaction  of  the  directors,  so  as  to  induce  them  to  complete 
the  line.     With  that  object  they  gave  a  guarantee  to  the  pursuer  against  loss  on  shares 
which  he  was  to  procure  to  be  allotted,  and  on  which  he  was  to  pay  the  calls.     The 
defender  avers  on  record  that  the  pursuer   was  the  secretary  of  the  Formartine  and 
Buchan  Railway  Company,  and  that  it  was  in  that  capacity,  and  as  representing  the 
directors  of  the  company,  that  the  letter  of  guarantee  was  addressed  to  him.     Strangely 
enough,  the  pursuer  denies  this  statement,  except  that  he  was  secretary  of  the  company. 
But  it  seems  to  be  sufficiently  clear  from  the  whole  facts  of  the  case  that  the  pursuer 
acted  and  was  known  to  act  in  the  matter  on  behalf  of  the  company.     The  letter  of 
guarantee  was  given  in  fulfilment  of  an  undertaking  by  the  defender  and  others  to  the 
directors  of  the  company  to  procure  subscriptions  and  guarantees  on  shares,  which  is 
quoted  by  the  pursuer  in  the  fifth  article  of  the  condescendence.     But,  with  reference  to 
the  present  question,  it  is  sufficient  that  the  fact  that  the  pursuer  acted  in  the  matter  as 
representing  the  directors  is  set  forth  and  founded  upon  by  the  defender  himself.    Having 
acted  upon  that  understanding,  it  does  not  appear  that  he  can  object  that  the  payment 
of  the  calls  was  made  by  a  transaction  carried  through  by  the  directors  by  which  they 
obtained  an  additional  fund  of  credit  to  the  extent  of  the  calls  on  those  guaranteed 
shares.     They  were  satisfied  to  allot  the  shares,  and  credit  the  amount  of  the  calls  to  the 
pursuer  as  secretary  of  the  Great  North  of  Scotland  Railway,  on  debiting  that  company 
with  the  calls  as  they  fell  due.     As  the  Great  North  of  Scotland  Company  concur  in  the 
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[255]  ^  minute  having  been  put  in,  the  Lord  Ordinary,  on  1st  June  1869,  pronounced 
the  following  interlocutor : — **  Decerns  against  the  defender  for  the  sum  of  £663,  lis.  8d., 
in  terms  of  said  minute  and  statement,  with  interest  on  £581,  ITs.  7d.  thereof,  being 
principal,  from  the  26th  day  of  May  last  till  paid ;  the  pursuer,  on  payment,  granting  to 
the  defender  a  [258]  ^olid  transfer  to  the  shares  guaranteed :  Finds  the  defender  liable 
in  expenses,  so  far  as  not  already  disposed  of ;  allows  an  account,"  &c. 

The  defender  reclaimed. 

The  Court,  before  answer,  appointed  the  pursuer  "  to  state  in  a  minute  precisely  the 
nature  of  the  title  to  the  shares  in  question,  which  he  proposes  to  ^ye  the  defender  as 
in  implement  of  the  condition  of  the  Lord  Ordinary's  interlocutor  of  1st  June  1869c" 

The  minute  for  the  pursuer  contained  the  following  statement : — "  That  after  the 
imr  value  of  said  shares  had  been  paid,  and  after  the  amalgamation  of  the  Formartine 
and  Buchan  Railway  Company  with  the  great  North  of  Scotland  Kailway  Company,  a 
certificate  of  proprietorship  was  issued  by  the  amalgamated  company  for  stock  repre- 
senting the  shares  in  question  in  favour  of  the  Abenleen  Town  and  County  Banking 
Company,  who  held  the  shares  in  security  of  advance*.  The  pursuer,  Mr.  Milne,  is 
also  in  possession  of  receipts  for  the  payments  made  to  the  Formartine  and  Buchan 
Railway  Company  in  respect  of  the  shares ;  and  they  accordingly  hereby  tender,  first,  a 
declaration  in  writing  in  terms  of  section  3^  of  said  Act;  second,  the  receipts  and 
certificate  of  proprietorship  above  mentioned ;  third,  a  transfer  of  the  stock  executed  by 
the  pursuers,  or  by  the  Aberdeen  Town  and  County  Banking  Company,  with  their  con- 
sent, containing  a  declaration  by  the  Great  North  of'  Scotland  Railway  Company  that 
all  the  calls  in  respect  of  said  shares  have  been  duly  paid,  and  discharging  the  defender 
of  any  claim  in  respect  thereof ;  and  fourth,  a  stock  certificate  in  favour  of  the  defender. 
That  the  proprietor  in  whose  name  the  shares  stood  at  the  date  of  forfeiture  has  exe- 
cuted a  renunciation  of  all  interest  in  the  stock  in  question  in  favour  of  the  railway 
company ;  and  the  pursuers  are  prepared,  if  necessary,  to  procure  his  concun-ence  to  the 
said  transfer.  That,  while  the  pursuers  submit  that  the  title  offered  is  free  from  any 
valid  objection,  and  is  a  good  marketable  title,  they  are  willing,  if  the  defender 
prefer  it,  to  transfer  to  him  an  equal  amount  of  stock  of  the  same  denomination  which 
has  never  been  forfeited,  and  which  is  free  from  objection  ;  or  otherwise,  the  pursuers 
are  prepared,  and  hereby  offer  to  retain  possession  of  the  shares  in  question,  and  relieve 
the  defender  of  the  same,  and  of  his  foresaid  guarantee,  on  receiving  payment  of  the 
difference  between  what  was  paid  for  said  shares,  with  interest,  and  the  present  market 
value  of  the  shares." 

At  advising, — 

Lord  President. — This  is  an  action  upon  what  is  called  a  letter  of  guarantee ;  and 
certainly  the  obligations  contained  in  that  document,  which  are  mutual  obligations,  are 
not  at  first  sight  very  easily  understood ;  and  the  case  is  still  further  complicated  by  the 
way  in  which  the  parties  acted  upon  that  letter  of  guarantee.  But  after  a  full  consideration 
of  the  evidence,  I  think  there  cannot  be  much  doubt  that  the  pursuer  is  entitled  to  prevail 
substantially  in  terms  of  the  conclusions  of  his  summons.     The  Formartine  and  Buchan 

action,  no  objection  can  be  taken  on  the  ground  that  they  do  not  acknowledge  the  trans- 
action. Upon  the  whole  matter,  though  there  has  been  considerable  confusion  in  the 
way  in  which  these  transactions  have  been  carried  out,  the  Lord  Ordinary  thinks  that 
the  condition  of  the  defender's  liability,  as  regards  the  allotment  of  shares  and  payment  of 
calls,  has  been  fulfilled  in  substance,  and  consistently  with  the  true  meaning  of  the  parties. 

"  The  Lord  Ordinary  does  not  think  there  are  grounds  for  sustaining  the  defences 
rested  upon  alleged  changes  in  the  position  and  liabilities  of  the  company  since  the 
guarantee  was  entered  into. 

"  The  pursuer  is  clearly  bound,  on  receiving  payment  of  the  loss  on  the  shares,  to 
transfer  them  to  the  defender.  The  demand  in  the  summons  is  not  so  qualified,  and  the 
defender's  plea  to  that  effect  is  expressly  controverted  by  the  defender's  second  plea, 
added  on  revisal.  But  the  pursuer  conceded  the  point  at  the  debate.  It  appears  that  the 
shares  are  now  held  by  the  company's  bankers  in  security  for  advances.  Before  the  pur- 
suer is  entitled  to  payment  of  the  loss,  he  must  be  in  a  condition  to  offer  a  transfer,  or 
enter  into  an  arrangement  with  the  defender  for  deducting  from  the  amount  to  be  paid 
by  him  what  may  be  agreed  on  as  the  present  value  of  the  shares.  While  this  matter  is 
not  adjusted,  the  Lord  Ordinary  is  not  in  a  position  to  pronounce  a  decree  for  payment, 
or  to  dispose  of  the  expenses." 
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Bailway  Company  was  formed  for  the  purpose  of  extending  railway  accommodation  to  the 
district  of  Buchan  in  Aberdeenshire.  It  was  incorporated  in  the  year  1858,  and  by  the 
year  1860  the  company  had  constructed  their  line  as  far  as  Old  Deer ;  but  they  were 
then  met  with  difficulties  arising  from  failure  upon  the  part  of  those  who  had  subscribed 
for  shares  to  pay  the  calls  upon  these  shares,  and  the  consequence  was  that  the  company 
were  not  in  a  condition  to  carry  forward  their  lino  to  Peterhead.  This  was  considered 
by  the  people  interested  in  the  town  of  Peterhead  as  a  great  calamity,  and  naturally  so, 
because  the  formation  of  this  short  line  from  Old  Deer  to  Peterhead  was  absolutely 
indispensable  to  connect  the  town  of  Peterhead  with  the  railway  system  of  the  north- 
east of  Scotland ;  and,  accordingly,  we  find  that  in  the  end  of  1860  a  certain  number  of 
gentlemen  came  forward  to  assist  the  company  by  endeavouring  to  obtain  [257]  nioney 
for  them.  There  were  five  gentlemen,  of  whom  the  defender,  Mr.  Kidd,  was  one, 
who  came  under  an  obligation,  on  condition  of  the  directors  of  the  railway  company 
immediately  proceeding  with  the  construction  of  the  line  to  Peterhead,  to  procure  sub- 
scriptions and  guarantees — so  their  letter  of  obligation  is  expressed — "  to  procure  sub- 
scriptions and  guarantees,  on  shares  in  the  line,  including  the  subscriptions  in  the  annexed 
list  for  378  shares,  to  the  amount  of  £20,000.''  Now,  there  can  be  no  doubt  that  that 
was  a  mutual  agreement  between  these  five  gentlemen  and  the  railway  company  that, 
if  the  railway  company  would  make  their  line  to  Peterhead,  they  would  procure  in  this 
way  an  additional  capital  for  them  of  X20,000.  It  was  in  furtherance  of  that  agree- 
ment, which  is  dated  the  19th  of  November  1860,  that  the  letter  of  guarantee,  as  it  is 
called,  upon  which  this  action  is  laid,  was  signed  by  a  great  number  of  individuals  con- 
nected with  Peterhead,  and  among  others  by  the  defender,  Mr.  Kidd,  who  was  one  of 
the  parties  to  this  previous  undertaking  of  November.  Now,  the  substance  of  the  letter 
of  guarantee  is  this — the  parties  subscribing  it  (and  they  are  numerous)  undertake, 
upon  Mr.  Milne,  the  pursuer,  obtaining  an  allotment  of  shares  in  the  Formartine  and 
Buchan  Bailway  Company,  to  the  extent  set  opposite  the  name  of  each  of  the  subscribers, 
to  become  bound  to  the  extent  of  these  shares  to  guarantee  Mr.  Milne  against  any  loss 
which  he  might  sustain  if  he  should  not  be  able  to  dispose  of  the  shares  afterwards  at 
par,  with  interest  upon  the  amount  of  that  loss  at  5  per  cent.,  and  this  they  became 
bound  to  do  ^vithin  three  years  after  the  opening  for  public  traffic  of  the  portion  of  the 
line  which  was  to  connect  Old  Deer  and  Peterhead.  But  it  was  expressly  conditioned 
that  they  were  not  to  be  bound  by  this  guarantee  at  all,  until  the  portion  of  the  line 
referred  to  was  opened  for  public  traffic,  and  had  been  open  for  three  years.  Then  there 
are  some  provisions  as  to  the  ultimate  disposal  of  the  shares.  The  parties  subscribing  as 
guarantors  are  to  be  entitled  to  take  over  the  shares  at  any  time  by  relieving  Mr.  Milne 
of  his  advances ;  and,  on  the  other  hand,  Mr.  Milne  is  bound  to  offer  them  these  shares 
before  disposing  of  them  in  the  market.  But  the  important  part  of  the  agreement — for 
it  is  a  mutual  agreement  that  these  parties  entered  into — is  this,  that  Mr.  Milne,  on 
behalf  of  the  railway  company,  undertakes  that  the  line  from  Old  Deer  to  Peterhead 
shall  be  completed  and  opened  for  traffic,  and  if  that  is  accomplished,  and  upon  that 
condition,  then  these  parties  who  sign  this  document  agree  to  relieve  Mr.  Milne  of  all 
his  liability  in  respect  of  the  number  of  shares  set  opposite  to  the  name  of  each  sub- 
scriber. In  shorty  they  are  to  be  under  all  the  liabilities  of  shareholders ;  but  at  the 
same  time  their  liabilities  are  to  be  conditional  upon  the  formation  of  that  particular 
part  of  the  company's  line.  The  object  of  this  arrangement  is  quite  obvious.  If  the 
gentlemen  who  subscribe  this  document  had  merely  taken  shares  in  the  company,  they 
would,  no  doubt,  have  put  funds  into  the  hands  of  the  directors  which  might  have 
enabled  the  directors  to  form  this  part  of  the  line ;  but  then  they  would  have  had  no 
security  that  that  capital  should  be  so  applied.  But  by  entering  into  this  arrangement, 
not  becoming  shareholders  of  the  company,  but  merely  undertaking  the  liabilities  of 
shareholders  in  a  certain  event,  and  upon  certain  conditions,  they  obtained  as  the  return 
for  that  obligation  a  security  that  the  particular  part  of  the  line  in  which  they  were 
interested  should  be  completed  and  opened  for  traffic.  Now,  the  first  observation  that 
occurs  to  one  upon  an  agreement  of  this  kind  is  that  the  guarantee  which  it  contains 
does  not  partake  in  any  degree  of  the  nature  of  a  cautionary  obligation.  The  guarantee 
is  really  one  of  the  reciprocal  stipulations  of  a  mutual  agreement,  and  nothing  else,  and 
the  party  who  undertakes  a  guarantee  in  such  an  agreement  is  not  entitled  to  any  of 
the  equities  of  a  cautioner.  His  guarantee  is  binding  absolutely  upon  him  if  the  con- 
ditions upon  which  it  is  granted  are  fulfilled,  to  the  full  extent  to  which  any  other  of 
the  counter  stipulations  of  a  mutual  agreement  are  binding.     Now,  the  question  comes 
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to  be  whether,  in  the  circumstances  that  have  occurred,  Mr.  Milne  is  entitled  to  enforce 
this  agreement  against  Mr.  Kidd,  who  subscribed  the  agreement  to  the  extent  of  fifty 
shares,  which  was  the  number  set  opposite  to  his  name.  It  is  said  that  Mr.  Milne  is 
not  entitled  to  enforce  it,  because  he  has  not  fulfilled  one  of  the  conditions  upon  which 
alone  the  guarantee  was  obtained.  One  of  the  conditions  was  that  he  was  to  obtain 
[268]  froioi  the  directors  of  the  Formartine  and  Buchan  Railway  Company  an  allotment 
of  a  certain  number  of  shares — ^fifty  shares  in  this  case — of  the  amount  of  £10. 

These  were  the  ordinary  shares  of  the  company,  and  it  is  said  that  what  he  has 
done  is  not  to  obtain  an  allotment  of  shares  at  all,  but  something  essentially  different, 
and  that  the, shares  which  stand  in  his  name,  and  which  he  now  tenders  to  the  defender, 
are  not  shares  allotted  to  him  in  any  sense  of  the  term,  but  shares  which  had  been 
allotted  to  another  party,  which  had  thereafter  been  forfeited  in  terms  of  the  30th 
clause  of  the  Companies  Clauses  Act,  and,  after  they  had  been  forfeited,  were  transferred 
by  the  company  to  Mr.  Milne.  Now,  it  seems  to  me  that,  under  the  circumstances  in 
which  this  agreement  was  entered  into,  it  is  impossible  to  understand  the  term  allotment 
in  its  restricted  and  proper  sense.  At  this  time,  the  whole  shares  of  the  Formartine 
and  Buchan  Railway  Company  had  been  already  allotted — indeed,  it  was  almost  inevit- 
able that  it  should  be  so.  The  railway  company  was  incorporated  in  the  year  1858, 
and  it  was  in  the  end  of  1860,  or  the  beginning  of  1861,  that  this  arrangement  was 
made.  The  allotment  of  shares,  properly  speaking,  occurs  before  the  company  is  in- 
corporated ;  but  even  supposing  that  allotting  of  shares,  in  the  proper  sense,  may  go  on 
after  the  Act  of  incorporation  has  passed,  still  it  must  have  been  perfectly  well  known 
to  the  parties  who  conducted  this  arrangement,  and,  above  all,  to  the  defender  Mr. 
Kidd,  who  obviously  had  a  very  intimate  knowledge  of  all  these  affairs,  that  the  shares 
of  the  Formartine  and  Buchan  Railway  were  all  taken  up ;  and  the  difficulty  did  not 
arise  from  finding  allottees  to  whom  to  give  out  the  original  shares,  but  the  difficulty 
arose  from  this,  that  those  who  had  originally  taken  the  shares  as  allottees  were  unable 
to  pay  up  their  calls,  and  that  to  the  extent  of  a  very  large  proportion  of  the  stock, 
amounting  to  nearly  one-half  of  the  whole.  It  is  quite  impossible,  therefore,  that  Mr. 
Kidd,  in  entering  into  this  arrangement,  could  have  expected  or  believed  that  what 
was  to  be  done  by  Mr.  Milne  in  pursuance  of  it  was  the  obtaining  of  an  allotment  of 
shares  in  any  proper  sense  of  the  term.  Now,  what  Mr.  Milne  did  was  this ;  he  was 
truly  acting  in  the  whole  of  this  matter  for  the  Formartine  and  Buchan  Railway 
Company ;  and  he  afterwards,  upon  the  amalgamation  of  that  line  with  the  Great  North  of 
Scotland,  came  to  act  for  and  represent  the  latter  company.  Indeed,  the  money  which 
was  used  by  him  for  the  advance  of  calls  upon  these  shares  was  furnished  by  the 
Great  North  of  Scotland  Company  before  the  amalgamation  with  the  Formartine  and 
Buchan  ;  and  the  way  in  which  Mr.  Milne  carried  out  the  agreement  on  his  part  was 
this :  a  certain  number  of  the  shares  of  the  company  having  been  forfeited  in  the 
ordinary  manner  by  the  directors,  and  that  forfeiture  confirmed  by  a  general  meeting 
of  the  company,  Mr.  Milne  procured  these  shares  to  be  transferred  into  his  own  name, 
and  himself  to  be  registered  as  shareholder  in  respect  of  these  shares.  It  is  said  that 
there  was  an  irregularity  in  the  way  in  which  the  forfeiture  was  carried  out.  I  confess 
I  think  the  irregularity,  if  there  was  one,  is  an  exceedingly  shadowy  one,  and  that  any 
interest  that  remained  or  could  possibly  be  supposed  to  exist  in  the  original  holder  of 
the  shares,  whose  right  was  forfeited,  is  not  of  a  kind  that  can  ever  be  brought  into 
question  so  as  to  disturb  the  existing  owner  of  these  shares.  But  it  will  be  seen 
immediately  that,  even  if  there  was  any  irregularity  in  this,  it  is  of  very  little  conse- 
quence in  the  present  question.  But  I  take  it  in  the  meantime  that  the  shares  were 
regularly  forfeited,  and  were  transferred  as  forfeited  shares  to  Mr.  Milne  for  the 
purposes  of  this  agreement.  The  other  conditions  of  the  agreement  seem  to  be  all 
fulfilled.  The  line  has  been  made,  and  is  open  for  traffic,  and  has  been  so  for  more 
than  three  years  before  this  action  was  raised.  Mr.  Milne  has  never  been  able  to 
dispose  of  the  shares  at  par ;  he  has  lost  £500  upon  the  shares,  for  which  Mr.  Kidd  is 
responsible,  and  what  he  seeks  is  to  recover  £500  with  interest  at  5  per  cent.,  under 
deduction  of  any  dividends  that  may  have  been  paid  upon  these  shares  in  the  meantime. 
Now,  that  seems  to  me  to  be  a  demand  justified  by  the  terms  of  this  agreement.  Of 
course,  on  condition  of  obtaining  payment  of  that  sum  of  money,  Mr.  Milne  must 
transfer  these  shares  to  the  defender,  Mr.  Kidd,  and  must  give  him  a  good  title  to 
them.  When  the  case  was  originally  argued  before  us,  there  was  a  good  deal  of 
difficulty  in  seeing  what  kind  of  title  Mr.  [259]  Milne  was  in  a  condition  to  give  to  the 
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defender,  Mr.  Kidd,  to  these  fifty  shares;  and,  for  the  purpose  of  clearing  up  that 
matter,  we  made  an  order  upon  the  pursuer  to  state  precisely  the  nature  of  the  title  to 
the  shares  in  question  which  he  proposes  to  give  the  defender  as  in  implement  of  the 
condition  of  the  Lord  Ordinary's  interlocutor ;  and  a  minute  was  lodged  accordingly, 
stating  precisely  how  these  shares  had  heen  forfeited  and  came  to  stand  in  the  person  of 
Mr.  Milne.  But  while  he  insists  that  the  title  which  he  thus  has,  and  is  in  a  condition 
to  transfer,  is  a  perfectly  unexceptionable  title  in  itself,  especially  when  accompanied  by  a 
renunciation  of  all  interest  in  these  shares  by  the  party  in  whose  name  they  originally 
stood — which  is  also  offered — there  is  an  alternative  offer  by  the  pursuer,  which  is 
this :  that  if  the  defender  is  not  satisfied  to  take  these  forfeited  shares,  then  the  pursuer 
is  willing  to  transfer  to  him,  if  he  prefers  it,  an  equal  amount  of  stock  of  the  same  denomina- 
tion, which  has  never  been  forfeited,  and  which  is  free  from  objection.  I  hold  that  to  be 
an  alternative  tender  still  standing  for  the  defender's  acceptance,  and  it  will  be  for  the 
defender  to  say  which  of  these  he  prefers.  I  think  he  is  bound  to  take  one  of  them,  and 
upon  his  electing  to  take  either  the  one  or  the  other,  and  obtaining  a  proper  title  accordingly, 
I  think  we  ought  to  pronounce  judgment  in  term^  of  the  conclusion  of  the  summons. 
There  is  only  one  point  connected  with  the  defence  that  I  have  not  yet  noticed,  and  that 
is  the  plea  founded  upon  the  Act  of  1863,  by  which  it  is  said  that  the  character  and 
value  of  the  shares  in  question  was  materially  altered.  Now,  there  is  no  doubt  that, 
by  the  creation  of  preference  stock  under  the  Act  of  1863,  the  original  shares  of  the 
Formartine  and  Buchan  Railway  Company  no  longer  stand  in  the  same  position  as  they 
did.  They  are  postponed  to  other  shares,  and  also  to  debentures  granted  under  that 
Act  of  Parliament ;  but  I  am  afraid  that  all  ordinary  shares  of  railway  companies  are 
subject  to  these  occurrences.  It  is  by  no  means  an  uncommon  thing — on  the  contrary, 
1  am  afraid  it  is  almost  universal — that,  after  a  railway  company  has  gone  on  for  a 
certain  time  with  nothing  but  ordinary  shares,  it  finds  it  necessary,  for  the  purpose  of 
extending  its  capital,  to  create  preference  shares,  and  to  obtain  authority  to  issue 
debentures  for  loans  of  money ;  so  that  it  may  be  called  a  natural  incident  of  the 
ordinary  stock  of  a  railway  company,  that  it  should  be  treated  in  this  way.  No  doubt, 
if  we  were  here  dealing  with  a  proper  cautionary  obligation  undertaken  by  the  defender, 
there  might  be  a  great  deal  more  room  for  the  defence  founded  on  this  Act  of  1863, 
but,  as  I  have  already  said,  I  think  there  is  no  ground  whatever  to  say  that  the 
defender  here,  or  those  who  combined  with  him  in  entering  into  this  agreement,  are 
entitled  to  any  of  the  equities  of  a  cautioner.  Upon  the  whole  matter,  therefore,  I  am 
of  opinion  that,  although  we  cannot  at  this  moment  pronounce  a  judgment  in  terms  of 
the  conclusions  of  the  summons,  we  should  do  so  so  soon  as  the  defender  has  made  his 
election  between  the  two  titles  alternatively  offered  to  him  by  the  pursuer,  and  so  soon  as 
the  pursuer  has  satisfied  us  of  the  precise  amount  for  which  he  is  entitled  to  obtain  decree. 
Lord  Deas. — I  am  substantially  of  the  same  opinion.  The  action  is  l^id  on  a 
guarantee  letter,  and  three  defences  are  pleaded — 1st,  That  the  action  is  laid  entirely  on 
the  footing  of  individual  liability,  which  has  not  been  established,  on  the  part  of  the 
pursuer,  Mr.  Milne,  for  the  calls  of  which  he  seeks  relief ;  2d,  that  the  shares  were  not 
allotted  in  terms  of  the  guarantee  letter ;  and,  3d,  that  supposing  they  had  been  rightly 
allotted,  they  were  not  shares  of  the  same  incorporation,  but  of  a  different  company, 
under  subsequent  Acts  of  Parliament.  There  was  a  fourth  point  which  emerged  in  the 
course  of  the  discussion,  partly  in  consequence  of  some  observations  from  the  bench, 
viz.  the  point  which  your  Lordship  has  last  alluded  to,  and  which  resolves  into  this, 
that  the  pursuers  are  not  in  a  position  to  give  the  defender  a  good  title  to  these  shares. 
Upon  the  first  point,  none  of  your  Lordships  entertained  any  difficulty.  The  action  is 
at  the  instance  of  Mr.  Milne,  with  concurrence  of  the  company  for  whom  it  is  said  he 
acted,  and  there  is,  therefore,  no  room  for  any  question  as  to  whether  the  substantial 
right  to  the  shares  was  vested  in  him  individually,  or  in  the  company.  The  second 
defence  was  the  one  upon  which  the  argument  mainly  turned,  viz.  that  while  the  letter 
of  guarantee  stipulated  that  those  shares  were  to  be  allotted,  [260]  ^^®y  never  had  been 
allotted,  and  that  what  was  offered  to  the  defender  was  not  allotted  shares,  but  forfeited 
shares.  The  force  of  that  objection  depends  a  good  deal  on  the  way  in  which  this 
document  is  to  be  construed, — whether  as  a  mutual  agreement  or  a  cautionary  obligation. 
I  agree,  however,  with  your  Lordship  that  it  has  much  more,  to  say  the  least  of  it,  of 
the  character  of  a  mutual  agreement  than  of  a  cautionary  obligation.  You  cannot  read 
it  without  seeing  that  upon  the  face  of  it.  You  cannot  read  it  without  seeing  that  it 
originated  as  your  Lordship  has  said,  from   the   parties  who  granted  this  letter   of 
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guarantee,  and  came  under  the  obligation,  being  extremely  anxious  to  have  the  line  of 
railway  extended  in  the  way  therein  mentioned.  On  the  other  hand,  the  company  for 
whom  Mr.  Milne  was  acting  were  also  anxious  that  the  railway  should  be  carried 
through,  provided  the  funds  could  be  got ;  and  the  object  of  the  letter  of  guarantee 
substantially  was  to  guarantee  the  other  company,  and  Mr.  Milne  as  acting  for  them, 
that  if  they  could  manage  to  get  subscriptions,  and  enable  the  line  to  be  carried  out, 
these  parties  would  make  good  to  them  the  consequences  of  their  so  doing.  So  soon 
as  we  see  clearly  upon  the  face  of  the  document  (and  it  is  still  more  clear  when  taken 
in  connection  with  the  proof),  that  that  was  the  object  of  it,  it  becomes  quite  clear 
that  what  was  stipulated  for  by  the  parties  who  signed  that  document  was,  not  an 
allotment  of  shares  in  the  technical  sense,  but  that  the  whole  shares  should,  in  some 
way,  be  taken  up,  and  the  calls  upon  them  paid,  so  as  to  enable  the  line  to  be  made. 
For  that  purpose  it  mattered  nothing  whether  the  shares  that  were  to  be  given  to  these 
gentlemen  were  shares  originally  allotted  to  them,  or  whether  they  were  shares  that 
had  been  forfeited  by  parties  from  whom  no  more  money  could  be  got.  It  was  equally 
necessary  that  the  calls  on  these  shares  should  be  paid  by  somebody  or  other,  otherwise 
the  purpose  could  not  have  been  carried  out.  When  we  see  what  the  purpose  was, — 
that  the  whole  stock  should  not  merely  be  subscribed  for,  but  should  be  taken  up  in  the 
proper  sense,  and  the  calls  upon  it  paid,  in  order  to  enable  the  thing  to  be  done  that 
was  wanted  to  be  done, — it  becomes  clear  that  the  word  "  allotted  "  could  not  have  been 
used  in  any  technical  sense,  but  that  this  was  a  mutual  agreement  by  which  the  object 
was  to  be  carried  out  in  that  way.  As  to  the  third  defence,  that,  supposing  the  shares 
were  rightly  allotted,  they  were  not  now  to  be  looked  on  as  shares  of  the  same  company, 
I  have  nothing  to  add  to  what  your  Lordship  has  said.  As  to  the  fourth  point,  about 
the  title,  I  do  not  see  any  good  objection  to  the  title  that  was  offered  originally,  and  I 
agree  with  your  Lordship  that  if  there  was  any  difficulty  about  it,  it  is  completely  taken 
away  by  offering  them  shares  which  had  not  been  forfeited. 

Lord  Ardmillan. — With  regard  to  Mr.  Milne's  position,  I  think  that  in  this 
question  his  interests  and  the  interests  of  the  railway  company  must  be  held  to  be  the 
same.  With  regard  to  whether  there  has  been  here  an  allotting  of  shares,  your  Lord- 
ships have  explained  that  that  must  depend  very  much  upon  the  meaning  of  the 
allocation  itself.  Now,  I  agree  with  both  your  Lordships  that  this  is  not,  strictly 
speaking,  such  a  purely  cautionary  obligation  as  to  compel  the  Court  to  enforce,  or  to 
justify  the  parties  in  demanding,  the  application  of  those  rules  of  equity  which  specially 
refer  to  a  pure  cautionary  obligation.  I  agree  with  your  Lordships  that  this  is  not  so  much 
a  cautionary  obligation  as  a  special  compact  relative  to  a  transaction,  in  the  carrying  out 
of  which  all  the  parties  were  interested ;  so  that  it  is  quite  just  to  consider  whether  what 
has  been  done  in  the  transfer  of  the  shares  is  equivalent  substantially,  and  in  justice, 
to  the  allotment.  Now,  there  were  no  shares  to  allot — a  fact  known,  or  capable  of 
being  known, — and  the  end  which  they  all  had  in  view  was  an  end  to  be  as  well  accom- 
plished by  the  transfer  of  the  shares  as  by  the  allotment  of  shares ;  and  therefore  I  come 
to  the  same  conclusion  that  there  is  no  departure  from  the  conditions  of  this  obligation 
to  be  found  in  the  manner  in  which  the  shares  were  allotted.  I  am  also  of  the  same 
opinion  as  font  Lordships  in  regard  to  the  effect  of  the  subsequent  Act  of  Parliament. 
I  cannot  hold  that  an  Act  of  Parliament  of  a  railway  company,  giving  them  new  powers, 
and  entitling  them  to  create  new  stock,  can  have  the  effect  of  altering  or  discharging 
such  an  obligation.  That  would  give  an  effect  to  the  new  Act  which  would  be  of  peril- 
ous extent.  Your  [261]  Lordship  accurately  expressed  the  matter  when  you  said  that  the 
expectation  of  such  Acts  of  Parliament  was  most  naturally  and  reasonably  to  be  assumed 
as  within  the  meaning  of  the  contract,  and  that  the  passing  of  the  Act  is  an  incident 
to  the  relation  which  the  parties  have  to  each  other  in  carrying  out  the  original  trans- 
action. The  only  remaining  point  is,  whether  a  sufficient  title  can  now  be  given.  The 
defenders  are  offered  alternatively  two  modes,  which  the  pursuer  has  put  at  their  dis- 
posal.    On  that  point  also,  I  agree  with  what  your  Lordship  has  stated. 

Lord  Kinloch. — The  action  now  before  us  is  laid  on  an  obligatory  letter,  bearing 
date  in  February  1861,  under  which  it  is  said  that  the  defender  is  bound  to  pay  to  the 
pursuer  the  amount  of  calls  to  the  extent  of  £10  a  share,  said  to  have  become  due  on  a 
certain  number  of  shares  in  the  Formartine  and  Buchan  Company,  and  to  relieve  the 
pursuer  of  all  responsibility  in  regard  to  these  shares,  the  pursuer,  on  receiving  payment, 
transferring  the  shares  to  the  defender. 

The  first  question  in  the  case  regards  the  meaning  and  construction  of  the  obligatory 
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letter  relied  on.  In  regard  to  this  I  entertain  no  doubt.  I  think  the  letter  has  been 
altogether  erroneously  described  as  a  cautionary  obligation,  or  as  having  properly  applied 
to  it  th^  principles  applicable  to  such.  It  contains  undoubtedly  a  certain  guarantee 
against  loss ;  but  this  is  not  the  guarantee  of  a  third  party  stepping  in  to  corroborate 
the  obligation  of  a  principal  debtor.  It  is  the  obligation  of  the  principal  himself ;  and 
18  merely  an  obligation  to  relieve  the  other  contracting  party  of  any  loss  incurred  by 
him  by  entering  into  the  transaction  in  question.  The  obligation  is  not  one  of  cautionry, 
engaged  in  by  a  principal  and  cautioner.  It  is  an  obligation  of  relief  incident  to  a 
contract  between  two  principals,  and  nothing  else. 

The  transaction  embodied  in  this  letter  appears  in  its  substance  very  plain  and  un- 
ambiguous. The  subscribing  parties  were  inhabitants  of  Peterhead  or  its  immediate 
vicinity,  and  were  anxious  to  have  the  projected  railway  carried  to  that  town,  or  to  a 
point  near  it  To  effect  this  object,  further  funds  were  necessary  to  be  raised  by  the 
railway  company.  The  subscribers  agree  with  Mr.  Milne,  the  pursuer,  to  whom  the 
letter  ia  addressed,  that  if  he  shall  'acquire  a  certain  number  of  shares  in  the  company, 
and  shall  pay  the  calls  arising  on  these  (so  putting  the  company  into  funds),  and  if 
within  three  years  after  the  opening  of  the  line  to  Peterhead  he  shall  not  have  been 
able  to  sell  the  shares  at  par,  the  subscribers  shall  relieve  him  of  all  loss  and  responsi- 
bility, and  shall  take  a  transfer  of  the  shares  set  against  their  names  respectively, 
repaying  at  the  same  time  to  the  pursuer  the  amount  of  his  advances.  What  in  sub- 
stance was  contracted  was,  that  the  pursuer  should  acquire  and  hold  the  shares  in  trust 
for  the  subscribers  respectively,  to  be  made  over  to  them  at  the  end  of  three  years  on 
repayment  of  the  pursuer's  advances,  unless,  in  the  meantime,  the  shares  could  be 
disposed  of  at  par.  The  contract  in  question  is,  I  think,  to  be  construed  and  given 
effect  to  according  to  the  good  faith  of  the  transaction,  and  the  fairly  presumable  meaning 
and  intention  of  the  parties. 

The  pursuer,  Mr.  Milne,  was  at  the  time  secretary  to  the  railway  company ;  and  the 
transaction  was  undoubtedly  engaged  in  by  him  for  behoof  of  the  company ;  although 
with  a  certain'  interposition  of  personal  risk  and  responsibility.  I  do  not  think  that 
this  varies  in  the  least  the  legal  obligations  of  the  contracting  parties,  undertaken  on 
both  sides  in  an  individual  capacity.  I  may  add  that  Mr.  Milne's  position  as  secretary 
of  the  company,  and  the  general  purpose  of  his  interposition,  could  not  but  be  well 
known  to  the  other  contracting  parties. 

It  is  established  satisfactorily,  as  I  think,  that  the  pursuer  acquired  shares  in  the 
company  to  the  stipulated  amount.  A  question  has  been  stirred  before  us,  whether 
these,  as  forfeited  shares,  were  of  the  kind  contemplated  in  the  contract ;  and  to  this 
question  I  shall  immediately  allude.  But  undoubtedly  he  acquired  shares  in  the  com- 
pany, in  respect  of  which  he  was  entered  as  a  partner  in  the  register  and  other  books 
of  the  company,  and  became  liable  to  all  the  responsibilities  of  a  shareholder. 

I  consider  it  to  be  also  established  that  the  pursuer,  in  the  true  sense  of  the  contract, 
paid  the  calls  on  the  shares  to  the  extent  of  £10  a  share.  He  does  not  [262]  indeed 
appear  to  have  personally  advanced  the  money  for  this  purpose.  The  money  seems  to 
have  been  found  by  the  Great  North  Railway  Company,  which  was  deeply  interested 
in  the  success  of  the  other,  and  ultimately  amalgamated  with  it.  The  transactions  con- 
nected with  this  matter  are  presented  in  a  somewhat  complicated  form.  But  their 
substance  appears  simply  this,  that  the  Great  North  Railway  Company  obtained  from  the 
Town  and  County  Bank  at  Aberdeen,  on  certain  securities,  of  which  a  transference  of 
the  guarantee  letter  was  one,  a  large  sum  of  money,  of  which  part  was  allocated  in  pay- 
ment of  the  calls  on  the  shares  in  question.  To  the  defender  it  is  wholly  immaterial 
whether  the  money  was  found  by  the  pursuer  personally,  or  by  the  Great  North 
Railway  Company  acting  in  conjunction  with  him.  The  substance  of  the  contract  was 
fulfilled  by  the  shares  being  acquired  by  and  standing  in  name  of  the  pursuer,  and,  on 
the  other  hand,  the  calls  in  arrear  having  been  paid  up,  and  the  money  made  available 
for  the  construction  of  the  line.  The  subscribers  thereby  attained  the  whole  object  in 
view  by  them  when  engaging  in  the  contract.  And  when  the  stipulated  three  years 
had  elapsed  without  the  shares  being  saleable  at  par,  they  were  bound  to  take  a  transfer 
to  the  shares,  paying  up  the  amount  of  the  calls,  and  paying  it  up  to  the  pursuer,  who 
was  the  party  with  whom  they  contracted,  and  who,  in  any  question  with  the  sub- 
scribers, must  be  held  to  have  cleared  away  the  arrears  of  calls,  whatever  the  arrange- 
ments with  other  parties,  by  means  of  which  he  secured  this  object. 

It  is  clear,  beyond  dispute,  that  the  shares  never  became  saleable  at  par ;  and  unless 
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on  some  other  good  ground  of  defence,  the  defender  is  bound  to  pay  the  amount  of  the 
calls,  and  to  take  a  transfer  to  the  shares.  I  am  of  opinion  that  he  has  established  no 
good  ground  of  defence  against  his  being  ordained  to  do  this. 

It  has  been  pleaded  that,  under  the  terms  of  the  contract,  what  the  pursuer  was  to 
obtain  was  an  "allotment"  of  shares;  that  this  imported  an  issue  of  still  un-issued 
shares ;  and  that  the  contract  was  not  fulfilled  by  the  pursuer  obtaining,  as  he  did, 
shares  which  had  been  previously  issued,  but  had  been  forfeited  for  non-payment  of 
calls.  It  was  also  pleaded  that  the  company  had  committed  irregularities  in  the  pro- 
ceedings for  forfeiture  of  the  shares  taJi^en  by  them  under  the  Companies  Clauses 
Consolidation  Act,  1845,  and  by  which  they  proposed  to  obtain  right,  in  terms  of  the 
32d  section  of  that  Act,  "  to  direct  the  shares  so  forfeited  to  be  sold,  or  otherwise  dis- 
posed of."  The  plea  raised  on  the  alleged  discrepancy  between  the  shares  intended  to 
be  acquired  and  those  acquired  in  point  of  fact,  does  not  appear  stated  in  the  record. 
But  assuming  it  to  be  stated  competently,  I  am  of  opinion  that  the  plea  is  unfounded. 
I  consider  that  in  the  fair  meaning  of  the  contract  all  that  must  be  held  to  have  been 
intended  was  that  the  pursuer  should  acquire  shares  in  the  company,  to  be  held  in  his 
own  name,  the  calls  on  which  he  would  secure  payment  of,  so  as  to  impress  into  the 
hands  of  the  company  an  equivalent  amount  of  funds  for  the  completion  of  the  line.  If 
it  be  true,  as  was  stated  from  the  bar,  that  all  the  shares  in  the  company  had  been 
issued  by  original  allotment,  and  that  the  impediment  experienced  was  a  failure  to  pay 
the  calls  by  the  original  allottees,  it  is  clear  that  there  could  be  no  acquisition  of  shares, 
except  either  by  purchase  or  forfeiture,  the  former  of  which  was  plainly  not  intended. 
Nothing  else  could  have  been  accomplished  except  acquisition  through  forfeiture ;  and 
this  equally  served  the  purpose  of  the  company,  for  payment  of  the  calls  on  the  forfeited 
shares  was,  in  respect  of  the  acquisition  of  funds,  precisely  the  same  thing  with  payment 
of  the  same  calls  on  shares  not  previously  allotted.  It  therefore  appears  to  me  that  the 
proceedings  are  not  taken  out  of  the  fair  scope  and  meaning  of  the  obligatory  letter, 
merely  because  the  shares  obtained  by  the  pursuer  were  not  original  but  forfeited  shares. 
In  regard  to  the  supposed  irregularities  in  making  the  forfeiture,  they  would  go  no 
further,  even  did  they  actually  occur  (which  I  do  not  distinctly  see  they  did),  except  to 
raise  a  claim  for  restoration  of  the  shares,  in  the  person  of  the  forfeiting  shareholder. 
But  not  only  is  no  such  claim  made  (the  pursuer  says  it  has  been  expressly  renounced), 
but  the  pursuer  offers  to  make  this  shareholder  a  concurring  party  to  the  proposed 
transference.     This  clearly  satisfies  any  legitimate  interest. 

Undoubtedly  the  defender  is  entitled  to  have  a  legal  transference  of  the  shares, 
[263]  cleared  of  the  calls  in  arrear,  before  he  can  be  compelled  to  pay  the  amount  now 
sued  for.  But  I  consider  the  pursuer's  offer  in  his  minute  of  27th  October  1869  to 
comprise  all  that  can  be  demanded  in  this  respect. 

Another  plea  insisted  in  very  strenuously  before  us,  and  to  raise  which  seems  to 
have  been  the  main  purpose  of  making  up  the  record,  is  that  by  an  Act  of  Parliament 
passed  in  1863  the  character  and  condition  of  the  company  have  been  materially  changed 
from  what  existed  and  was  in  the  view  of  the  parties  at  the  date  of  the  obligatory  letter. 
In  particular,  it  is  said  that  the  value  of  the  company's  stock  has  been  largely  depre- 
ciated in  consequence  of  that  Act  sanctioning  a  new  and  expensive  line  to  Fraserburgh, 
and  also  sanctioning  the  creation  of  a  large  amount  of  preference  shares.  This  plea  I 
consider  wholly  untenable.  Every  company  of  this  kind  is  liable  to  changes  being 
made  on  it  by  legislative  interposition ;  and,  unless  in  some  exceptional  instance,  no 
one  can  avoid  his  legal  obligations  in  connection  with  the  company  merely  in  conse- 
quence of  such  a  change.  It  is  not  disputed  that  the  due  notices  were  given,  and  the 
due  meetings  held,  necessary  to  the  passing  of  the  Act.  The  shares  in  question  were 
represented  at  the  time  by  the  pursuer,  in  whose  name  they  stood,  in  terms  of  the 
contract  And  it  is  not  averred  that  the  pursuer  said  or  did  anything  inconsistent  with 
his  duty  to  the  other  contracting  parties.  He  was  entitled  silently  to  acquiesce,  if  he 
thought  the  proceeding  was  for  the  good  of  the  company.  It  was  for  the  defender 
himself  to  come  forward  if  he  entertained  an  opinion  to  the  contrary.  In  point  of  law, 
I  consider  no  alteration  to  have  •  been  made  on  the  identity  or  substantial  character  of 
the  company  by  the  Act  of  Parliament  of  1863 ;  and  I  consider  the  defender  as  much 
bound  to  take  the  transfer  now  offered  to  him,  and  to  pay  the  amount  of  calls  concluded 
for,  as  he  was  before  that  Act  of  Parliament  passed. 

The  Court  pronounced  the  following  interlocutor : — "Recall  the  interlocutor  of  26th 
May  1869  complained  of;  also  recall  in  hoc  statu  the  interlocutor  of  Ist  June  1869 : 
Find  that  acting  on  the  faith  of  the  letter  of  guarantee  libelled  on,  signed  by  the 
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defender,  for  fifty  shares  of  the  Formartine  and  Buchan  Eailway  Company,  the  pur- 
suer, Robert  Milne,  obtained  from  the  directors  of  that  company  a  transfer  of  fifty 
shares  which  had  been  forfeited  by  the  original  shareholder,  and  paid,  or  procured  to  be 
paid,  the  calls  thereon,  amounting  to  £500 :  Find  that  the  dividends  which  have  accrued 
on  said  shares  have  been  greatly  less  in  amount  than  interest  at  5  per  cent,  on  said 
calls :  Find  that  said  shares  have  not  at  any  time  been  saleable  at  par :  Find  that  when 
thi<j  action  was  raised  more  than  three  years  had  elapsed  from  the  opening  for  public 
traffic  of  the  extension  of  the  Formartine  and  Buchan  Railway  to  Peterhead  :  Find  that 
by  the  obligation  undertaken  by  him  in  said  letter  of  guarantee  the  defender  is  now 
liable  to  pay  to  the  pursuer  the  amount  of  said  calls,  with  interest  thereon  at  the  rate 
of  5  per  cent,  from  the  dates  when  the  same  were  respectively  paid,  under  deduction  of 
the  dividends  declared  on  said  shares,  and  on  the  pursuer  giving  to  the  defender  a  good 
title  to  fifty  ordinary  shares  of  the  said  company,  with  all  the  calls  paid  up :  Appoint 
the  defender  within  eight  days  to  state  which  of  the  two  tenders  embraced  in  the  said 
minute,  No.  211  of  process,  he  elects  to  accept,  and  the  pursuer  within  the  said  eight 
days  to  put  in  a  state  of  the  sum  due  to  him  in  terms  of  the  above  findings :  Find  the 
defender  liable  in  the  expense  hitherto  incurred,  so  far  as  not  already  disposed  of,  and 
remit,"  &c. 

The  defender  having  elected  to  accept  the  second  of  the  two  tenders,  viz.  fifty  shares 
of  stock  which  had  not  been  forfeited. 

The  following  interlocutor  was  pronounced  : — "  Decern  and  ordain  [2G4]  t^®  defender 
to  make  payment  to  the  pursuer  of  the  sum  of  £500  of  principal,  with  the  further  sum 
of  £150,  10s.  2d.,  being  the  interest  thereof  at  the  rate  of  5  per  cent,  per  annum,  under 
deduction  of  the  dividends  which  have  accrued  on  the  shares  libelled  from  the  dates  at 
which  the  advances  of  principal  were  made  to  18th  December  1869,  and  interest  on  the 
said  sum  of  £500  from  the  last-mentioned  date  until  payment,  the  pursuer  at  the  same 
time  transferring  £500  Great  North  of  Scotland  Railway  (Formartine  and  Buchan) 
ordinary  stock  to  the  defender  which  has  never  been  forfeited." 

A  similar  action,  at  the  instance  of  the  same  pursuer  against  John  Davidson,  was 
disposed  of  simultaneously  with  this.  The  only  difiference  was  that  the  defender  was 
not  a  shareholder  of  the  Formartine  and  Buchan  Railway  Company  before  he  subscribed 
the  letter  of  guarantee.  The  Lord  Ordinary  held  that  the  cases  were  identical  on  the 
merits,  and  the  Court  were  of  the  same  opinion.  Interlocutors  in  the  same  terms  as  the 
above  were  accordingly  pronounced  in  the  case  of  Davidson. 

Hbnrt  &  SfflRBSs,  S.S.C. — J.  B.  Douglas  &  Smith,  W.S. — Agents. 
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James  Ritchie  and  Samuel  Raleigh  (Tod*s  Marriage-Contract  Trustees), 

Pursuers. — Sol-Gen,  Clark — Balfour, 
George  Farquhar  Irving  Graham  (Graham's  l^ustee),  Defender. — 

Millar — Kimiear. 

Superior  and  Vassal — Nonrentry — Mora, — Circumstances  in  which  held  that  a  vassal's 
representative  had  heen  in  mora  in  taking  an  entry,  and  was,  therefore,  liable  in  the 
full  rents  from  the  date  of  citation. 

Process — Declarator  of  Non-entry — Dilatory  Defence — Competency. — In  a  declarator  of 
non-entry  brought  against  a  disponee  of  the  last  vassal,  the  disponee  stated  inter  alia 
the  plea,  "  all  parties  interested  have  not  been  called."  After  the  record  was  closed  a 
joint  minute  was  lodged  renouncing  probation ;  the  conclusions  of  the  summons  were 
restricted;  and  the  Lord  Ordinary  decerned  against  the  defender.  The  defender 
reclaimed,  and  contended  (1)  that  the  action  was  incompetent,  as  it  ought  to  have  been 
directed  against  the  heir ;  and  (2)  that  at  least  it  was  necessary  still  to  call  him  as  a 
defender.  Held  (1)  that  the  plea  of  incompetency  ought  to  have  been  taken  .in  limine 
by  the  defender ;  and  (2)  that  the  defender  was  barred  by  the  procedure  in  the  action 
from  insisting  on  the  heir  now  being  called. 

This  was  a  declarator  of  non-entry  brought  by  the  marriape-con tract  trustees  of  Mr. 
and  Mrs.  Tod,  superiors  of  certain   subjects  in  Broughton  Place,  Edinburgh,  against 
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Captain  Graham,  only  accepting  and  surviving  trustee  under  the  mutual  disposition  and 
settlement  of  Colonel  and  Mrs.  Graham,  concluding  for  declarator  that  the  subjects  in 
question  "are  in  non-entry  by  the  death  of  Humphrey  Graham,  writer  to  the  signet, 
Edinburgh,  the  vassal  who  stood  last  infeft  and  seised  therein,  and  by  the  said  Captain 
George  Farquhar  Irving  Graham,  disponee  in  trust,  or  alleged  disponee  in  trust,  or 
otherwise,  of  said  subjects,  failing  to  obtain  himself  entered  in  the  same,  and  will  con- 
tinue so  until  the  entry  of  a  legal  disponee  or  heir ;  and  that  the  bygone  non-entry 
duties  thereof,  since  the  30th  day  of  November  1868,  till  the  date  of  citation  to  follow 
hereon,  amounting  to  the  sum  of  £1,  4s.  3d.  sterling,  or  such  other  sum  as  may  be  found 
to  be  the  amount  of  the  said  non-entry  duties ;  also  that  the  full  rents,  maills,  and 
duties  of  the  same,  after  the  date  of  the  said  citation,  do  belong  to  the  pursuers,  as 
superiors  thereof.^' 

[265]  On  13th  October  1868  Mr.  Humphrey  Graham,  who  was  then  the  sole 
surviving  trustee  under  Colonel  and  Mrs.  Graham's  settlement,  and  in  whose  favour  the 
pursuers  had,  in  1860,  granted  a  writ  of  confirmation  of  the  subjects  in  question, 
executed  a  deed  of  assumption  and  conveyance,  whereby  he,  inter  alia,  assumed  the 
defender  as  a  trustee,  and  conveyed  the  subjects  to  himself  and  the  defender  as 
trustees.  This  deed  of  assumption  and  conveyance  was  recorded  in  the  Register  of 
Sasines  on  15th  October  1868.     Humphrey  Graham  died  on  28th  November  1868. 

On  20th  January  1869  the  pursuers'  agents  wrote  to  the  defender's  agents  asking 
them  to  take  an  entry.  To  this  and  to  a  subsequent  letter  of  12th  February  no 
answer  was  returned.  On  27th  February  the  pursuers'  agents  again  wrote,  renewing 
the  request  to  enter;  to  which  the  defender's  agents,  on  1st  March,  replied  that  the 
property  had  been  sold,  with  entry  at  Whitsunday,  and  referring  the  superior  to  the 
purchaser.  Farther  correspondence  ensued,  in  which  the  defender's  agents  maintained 
that  it  was  only  reasonable  that  the  superior  should  take  the  purchaser  as  vassal, 
although  by  this  time  the  purchaser  had  declined  to  enter. 

On  1st  April  the  summons  in  the  present  action  was  executed. 

The  defender  pleaded ; — (1)  All  parties  interested  have  not  been  called.  (2)  The 
defender,  as  trustee  foresaid,  having  sold  the  subjects  in  question  before  the  present 
action  was  raised,  he  is  not  bound  and  is  not  in  a  capacity  to  enter  as  vassal  with  the 
superiors. 

On  20th  May  the  Lold  Ordinary  pronounced  this  interlocutor: — "Declares  the 
record  to  be  closed  on  the  summons  and  defences;  and,  in  respect  parties  are  not 
prepared  to  renounce  probation,  appoints  the  cause  to  be  summarily  debated  at  the 
end  of  the  motion-roll  on  Wednesday  the  26th  instant." 

Thereafter  the  parties  lodged  a  joint  minute,  wherein  they,  inter  alia,  admitted  the 
sale,  and  renounced  probation. 

In  a  subsequent  minute,  dated  23d  June  1869,  the  "pursuers  stated,  that  having 
regard  to  the  admissions  by  the  parties  as  to  the  sale  of  the  subjects  in  question  contained 
in  the  minute,  they  did  not  now  insist  for  decree  (except  for  expenses),  applicable  to 
the  period  subsequent  to  15th  May  1869,  against  the  present  defender." 

The  process  was  intimated  to  the  purchaser,  but  he  did  not  enter  appearance. 

On  14th  July  1869  the  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  that 
the  subjects  in  question  are  in  non-entry  by  the  death  of  the  vassal  who  stood  last 
infeft  and  seised  therein,  and  by  the  defender  failing  to  obtain  himself  entered  in  the 
same :  Therefore  finds,  decerns,  and  declares  to  that  effect,  in  terms  of  the  restricted 
conclusions  of  the  summons :  Finds  the  pursuer  entitled  to  expenses,"  &c.* 

*  "  Note. — It  was  not  disputed  on  the  part  of  the  defender  that  the  subjects  in 
question  were  in  non-entry ;  but  it  was  argued  that  as  he  had  sold  the  property  before 
the  present  action  was  raised,  he  was  not  bound  to  enter,  and  that  the  purchaser,  who 
had  not  been  called  as  a  defender,  was  the  proper  party  to  proceed  against.  This  plea, 
however,  appears  to  the  Lord  Ordinary  to  be  substantially  the  same  as  that  which  was 
repelled  in  the  case  of  Hay  Mackenzie,  December  3,  1842,  in  which  it  was  decided  that 
where  the  purchaser  declined  to  enter  it  was  not  a  good  defence  to  a  declarator  of  non- 
entry  that  the  property  had  been  sold  before  the  action  of  declarator  had  been  raised. 
But  while  this  was  so  decided,  the  Court,  by  appointing  intimation  of  the  action  to  be 
made  to  the  purchaser,  seems  at  the  same  time  to  have  indicated  that  if  the  purchaser 
was  ready  to  enter,  the  seller  might  not  be  compelled  to  do  so. 

"  In  this  view  of  the  matter,  then,  the  letter  of  the  23d  of  March  1869,  written  by  the 
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[266]  ^^®  defender  reclaimed,  and  aigued ; — The  summons  was  incompetently  laid, 
and  ought  to  have  been  directed  against  the  heir  of  the  last  vassal.  The  plea  had 
been  taken,  "  all  parties  interested  have  not  been  called,"  and  that  included  the  heir, 
who,  at  least,  ought  to  have  been  called  as  a  defender.  The  heir,  if  he  had  been  called, 
could  have  demanded  six  months  deliberandi^  and  the  pursuers  ought  not  to  be  more 
favourably  dealt  with  than  if  the  heir  had  been  called.  The  case  of  Mackenzie,  referred 
to  by  the  Lord  Ordinary,  was  a  case  of  reduction-improbation  and  declarator  of  non- 
entry,  and  did  not  apply,  this  being  a  simple  declarator  of  non-entry.  There  was  no 
such  delinquency  on  the  part  of  the  defender  as  to  make  him  liable  in  the  full  rent 
since  citation.* 

The  respondents  relied  on  the  case  of  Mackenzie,  t 

At  advising, — 

Lord  Prbsidbnt. — I  am  satisfied  that  the  interlocutor  under  review  is  well  founded, 
and  that,  in  the  circumstances,  the  Lord  Ordinary  could  have  done  nothing  but  what 
he  has  done. 

This  is  a  summons  of  declarator  of  non-entry,  founded  on  the  allegation  that  the 
vassal  last  infeft  and  seised  as  of  fee  in  the  estate  was  Humphrey  Graham,  who  died 
on  28th  November  1868,  and  that  Humphrey  Graham  before  his  death  had  conveyed 
this  estate  to  himself  and  the  defender  as  joint  trustees,  and  to  the  survivor,  and  that 
that  disposition  was  registered  on  15th  October  1868, — that  is,  about  a  month  before 
Humphrey  Graham's  death.  On  these  facts  the  decree  sought  is,  that  the  lands  are 
in  non-entry  by  the  death  of  Humphrey  Graham,  and  by  Captain  Graham,  the 
surviving  disponee  in  trust  of  the  subjecto,  failing  to  obtain  himself  entered  in  the 
same.  The  pursuers  thus  recognise  the  disposition  in  favour  of  the  defender  as  being 
a  valid  conveyance  of  the  dominium  uiiley  and  by  this  means  indirectly  call  upon  that 
person  to  take  an  entry.  If  the  argument  of  the  reclaimer  is  sound,  it  appears  to  me 
that  this  was  an  incompetent  conclusion ;  and  if  that  be  so,  it  was  the  duty  of  the 
defender  to  state  that  as  a  preliminary  objection  to  the  action,  and  to  plead  in  limine 
that  no  decree  in  the  action  could  go  out.  But  he  took  no  such  plea.  It  is  said  that, 
even  supposing  this  conclusion  to  be  competent  in  itself,  it  was  still  necessary  to  call 
the  heir  of  the  vassal  last  infeft.  That  is  inconsistent  with  the  conclusion  of  the 
summons,  and  with  the  assumption  that  it  was  a  competent  conclusion.  But,  apart 
from  that,  this  objection  also  was  one  which  it  was  necessary  to  dispose  of  in  the  first 
stage  of  the  process,  for  it  is  one  of  those  dilatory  defences  which  may  be  obviated  by 
a  supplementary  summons,  so  long  as  the  record  is  still  open.  But  this  plea  has,  in 
the  present  case,  not  been  brought  [267]  forward  until  not  only  the  record  was  closed, 
but  a  joint  minute,  dated  3d  Jime  1869,  had  been  lodged,  renouncing  probation.  It 
IB,  therefore,  after  what  is  equivalent  to  a  concluded  proof  that  this  argument  is  brought 
forward.  But  matters  were  more  effectually  concluded  by  what  followed,  for,  relying 
on  what  had  been  done,  the  pursuers  proposed  to  restrict  the  conclusions  of  their 
summons,  and  did  restrict  them,  in  the  manner  expressed  in  their  minute,  and  it  is 

defender's  agents  to  the  agents  for  the  pursuers,  appears  to  the  Ix)rd  Ordi-[266]"^*^ 
to  contain  a  very  fair  proposal ;  and  had  it  been  carried  out  in  this  case,  a  good  deal 
of  trouble  and  expense  might  have  been  saved.  But  it  was  unfortunately  not  acted 
upon.  Because  after  the  agent  for  the  purchaser  had,  by  his  letters  of  the  23d  and 
24th  of  March  1869,  in  answer  to  an  application  made  to  him  on  the  part  of  the 
defender,  declined  to  get  his  client  entered,  the  defender's  agents,  though  requested 
by  the  pursuers  to  get  Captain  Graham  entered,  did  not  do  so,  but  again  referred  to 
the  purchaser,  who  had  already  declined  to  enter.  In  these  circumstances,  it  appears 
to  the  Lord  Ordinary  that  the  defender  has  truly  no  good  defence  against  the 
claim  now  made  on  the  part  of  the  pursuers ;  and  as  the  purchaser,  by  not  entering 
appearance,  or  making  any  answer  to  the  intimation  of  the  interlocutor  of  29th  ultimo, 
seems  to  adhere  to  the  declinature  contained  in  the  letters  which  have  been  already 
referred  to,  and  is  thus  in  the  same  position  as  the  purchaser  in  the  case  of  Hay 
Mackenzie,  the  Lord  Ordinary  has  decerned  against  the  defender  in  terms  of  the 
restricted  conclusions  of  the  summons." 

♦  Bell's  Pr.  sec.  713 ;  Duff  on  Deeds,  479 ;  More's  Notes  on  Stair,  i.  207 ;  Mags. 
of  Dundee  v,  Kidd,  June  26,  1829,  2  Ross,  L.  C.  303;  Robin  v.  Drummond,  June  13, 
1823,  2  S.  404  (N.  E  359). 

t  Mackenzie  v.  Mackenzie,  Dec.  3,  1842,  5  D.  246. 
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that  restriction  that  appears  now  to  have  suggested  the  revival  of  this  plea.  It  is 
impossible,  therefore,  to  sustain  the  objection  at  this  stage.  We  must  take  this  to  be  a 
competent  summons ;  and,  therefore,  the  objection  that  the  heir  is  not  called  is  bad  in 
the  circumstances.  On  the  merits  of  the  objection  I  give  no  opinion,  for  it  is  not  the 
duty  of  the  Court  to  decide  questions  not  properly  before  them. 

On  the  merits  of  the  case  I  have  no  doubt.     The  Lord  Ordinary  has  declared  in 
terms  of  the  conclusion  of  the  summons  as  restricted, — that  is,  that  the  lands  are  in 
non-entry  since  the  death   of  Humphrey  Graham,  and  that  the  byegone  non-entry 
duties  since  30th  November  1868  till  the  date  of  citation,  and  also  the  full  rents  of  the 
lands  after  the  date  of  citation  down  to  15th  May  1869,  belong  to  the  pursuers  as 
superiors.     I  do  not  understand  it  to  be  contended  that  the  Lord  Ordinary  is  wrong  as 
to  the  duties  to  the  date  of  citation,  but  it  is  said  that  there  is  no  sufficient  mora  on 
the  part  of  the  defender  to  justify  that  part  of  the  decree  which  gives  to  the  pursuers 
the  rents  up  to  15th  May  1869.     That  depends  on  the  correspondence  which  passed 
between  the  parties.     Now,  so  early  as  20th  January  1869,  the  superiors'  agents  wrote 
to  the  defender's  agents,  asking  them  to  take  an  entry.     That  may  be  said  to  be  a 
pretty  early  application,  but  the  superiors  were  entitled  to  make  it.     Superiors  may 
not  usually  look  so  sharp  after  their  interest  as  here,  but  there  was  nothing  unreasonable, 
or  at  least  incompetent,  in  this  demand.     This  letter  of  20th  January  is  not  answered. 
Another  letter  is  written  by  the  superiors'  agents  on  12th  February,  but  is  not  answered, 
and  on   27th   February  the   superiors'  agents  again  write,  calling  the  attention   of 
the  defender's  agents  to  the  question  of  the  titles.     Meantime,  the  defender's  agents 
had  been  endeavouring  to  sell  the  property,  and  were  obviously  staving  off  the  demand 
to  enter  until  the  sale  was  completed,  so  that  they  might  transfer  to  the  purchaser  the 
obligation  to  take  an  entry.     I  do  not  think  that  this  was  a  proper  course  to  take,  and 
I  think  it  amounts  to  mora.     It  may  have  been  that,  after  the  sale,  the  arrangement 
proposed  by  the  defender's  agents  was  reasonable,  but,  to  entitle  them  to  propose  it, 
they  ought  to  have  been  in  a  condition  to  say  that  the  purchaser  was  willing  to  enter ; 
but  they  had  no  right  to  say  that,  for  the  purchaser  would  do  nothing  of  the  kind,  and 
after  23d  March  I  do  not  see  what  apology  the  defender  had  for  not  complying  with 
the  demand  to  enter.     Yet  he  goes  on  refusing  to  do  anything,  and  then,  on  1st  April, 
this  summons  is  executed.     It  appears  to  me  that  in  consequence  of  the  position  the 
defender's  agents  took,  the  pursuers   were  justified   in  raising  this  summons,  and  I 
therefore  agree  with  the  Lord  Ordinary  that  the  rents  from  date  of  citation  down  to 
15th  May  1869  ought  to  be  declared  to  belong  to  the  pursuers  as  superiors  of  the  lands 
in  question.     I  need  hardly  add  that   the   Lord   Ordinary  has   rightly  decided  the 
question  of  expenses. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  Lord  Ordinary's  interlocutor 
submitted  to  review,  and  refuse  the  desire  of  the  reclaiming  note :  Find  additional 
expenses  due,  and  remit,"  &c. 

Marshall  &  Stewart,  S.S.C. — A.  &  A.  Campbell,  W.S. — Agents. 


No.  63.  VIII.  Macpherson,  268.     10  Dec.  1869.     1st  Div.— Lord  Manor,  M. 

William  Abbott,  Junior,  Pursuer. — Gifford — Mair, 
MONCRIEFF  Mitchell  (Trustee  on  the  Sequestrated  Estate  of  Weir  Brothers 

and  Company),  Defender. — J.  MLaren, 

Process — Title  to  Siie. — An  ex  facie  absolute  disposition  of  heritable  subjects  was 
qualified  by  a  back-bond,  declaring  that  it  had  been  granted  in  security  merely.  The 
disposition  was  recorded,  but  not  the  back-bond.  The  granter  of  the  disposition 
continued  to  occupy  the  subjects,  and  subsequently  let  part  of  the  property  to  his 
son.  The  father  and  his  disponee  having  been  sequestrated,  the  trustee  of  the  latter 
challenged  the  son's  right  as  lessee. 

In  an  action  brought  by  the  son  for  declarator  that  the  lease  was  valid,  the  trustee 
pleaded  that  the  pursuer  had  no  title  to  sue,  because  at  the  date  of  the  lease  the 
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father  had  been  absolutely  divested  by  the  disposition,  the  unrecorded  back-bond 
not  being  effectual  against  the  trustee.  Held  that  the  lease,  whether  it  was  valid  or 
not,  afforded  a  sufficient  title  to  sue. 

Li  1861  William  Abbott  senior  disponed  certain  heritable  subjects  in  London  Street, 
Glasgow,  to  William  Robertson,  who  at  the  same  time  granted  to  Abbott  a  back-bond, 
declaring  that  the  disposition  was  in  security  merely  of  a  cautionary  obligation 
undertaken  by  him  on  Abbott's  behalf,  and  that  on  being  relieved  therefrom  he  should 
be  bound  to  denude. 

In  1862  Kobertson  and  Abbott  executed  a  disposition  narrating  the  above-mentioned 
disposition  and  back-bond,  and  that  Bobertson  having  been  relieved  of  his  cautionary 
obligation  foresaid  had  been  required  to  denude  himself  of  the  property,  which  he 
accordingly  concurred  with  Abbott  in  conveying  to  Weir  Brothers  and  Company. 
This  disposition,  which  was  ex  facie  absolute,  was  duly  recorded,  but  by  an  unrecorded 
back-bond  of  the  same  date  it  was  declared  that  Weir  Brothers  and  Company  held  the 
subjects  merely  in  security  of  a  sum  due  to  them  by  Abbott,  and  that  on  payment 
thereof  they  were  bound  to  denude  in  his  favour. 

Abbott  continued  in  possession  of  the  property,  and  by  a  lease,  dated  19th  March 
1867,  let  to  his  son  (William  Abbott  junior)  part  of  the  subjects  at  a  yearly  rent  of 
£75  for  ten  years,  and  Abbott  junior  thereafter  entered  into  possession  of  these 
subjects. 

On  20th  March  1867  Weir  Brothers  and  Company  stopped  payment,  and  their 
estates  were  sequestrated  on  3d  April  following. 

The  estates  of  Abbott  senior  were  sequestrated  on  Sd  May  1867. 

In  Angust  following  the  trustee  on  the  sequestrated  estates  of  Weir  Brothers  and 
Company  presented  an  application  to  the  Sheriff  craving  warrant  to  eject  Abbott  junior 
from  the  premises  let  to  him  by  his  father,  as  above  mentioned ;  and  an  action  was  also 
raised  against  him  in  the  Sheriff-court  by  the  trustee  in  his  father's  sequestration,  to 
have  the  lease  declared  invalid  and  set  aside  as  having  been  granted  to  a  person 
conjunct  and  confident  with  the  bankrupt. 

In  these  circumstances  Abbott  junior  raised  the  present  action  in  the  Court  of 
Session  against  the  trustee  on  the  sequestrated  estates  of  Weir  Brothers  and  Company, 
concluding  for  declarator  of  the  validity  of  the  lease  in  his  favour. 

The  pursuer  averred ;—(Cond.  10.)  "On  19th  March  1867  the  said  William 
Abbott  let  to  the  pursuer  the  premises  forming  Nos.  116,  118,  and  120  London  Street, 
Glasgow,  consisting  of  a  spirit  shop,  and  being  part  of  the  subjects  described  in  the 
two  dispositions  before  narrated,  on  a  lease  for  ten  years  from  and  after  the  said  19th 
day  of  March  1867,  at  the  yearly  rent  of  J&75,  payable  half-yearly.  The  pursuer 
entered  to  possession  of  the  shop  by  virtue  of  said  lease,  and  is  in  the  occupancy 
thereof.  The  defender  is  in  possession  of  the  lease,  and  he  is  called  on  to  [269]  produce 
it  The  counter-statement  is  denied,  and  it  is  explained  that  besides  the  lease  in  question 
in  favour  of  the  pursuer,  the  said  William  Abbott  granted  five  other  leases  to  tenants 
in  the  said  property  about  the  same  time,  and  that  these  leases  have  all  been  recognised 
by  the  defender."  (Ans.  10.)  "Denied  that  on  19th  March  Abbott  senior  let  the 
prenuses  to  the  pursuer.  Weir.  Brothers  and  Company  stopped  payment  on  20th 
March  1867.  Abbott  senior  then  knew  that  he  also  must  become  bankrupt,  as  he 
could  not  meet  the  bills  in  the  circle,  and  the  pretended  lease  was  on  or  about  25th  or 
26th  March  1867  fraudulently  granted  by  him,  and  fraudulently  accepted  by  the 
pursuer  in  contemplation  of  Abbott  senior's  bankruptcy,  and  for  the  purpose  of 
defrauding  Abbott  senior's  creditors.  The  rent  of  £75  specified  in  said  pretended 
lease  is  grossly  below  a  just  and  adequate  rent  for  the  subjects.  It  has  been  let  since 
by  the  defender  for  £100,  contingently  on  the  ejectment  of  the  pursuer,  the  lease  to 
commence  from  the  date  of  that  ejectment,  and  to  endure  for  five  years  after  the  entry 
to  possession.  Not  admitted  that  the  pursuer  entered  into  possession.  It  is  believed 
that  the  real  occupant  of  the  premises  is  the  bankrupt  himself.  The  said  pretended 
lease  was  granted  in  contravention  of  the  Act  1621,  cap.  18,  by  Abbott  senior  when 
insolvent,  and  in  contemplation  of  bankruptcy,  to  a  conjunct  and  confident  person, 
gratuitously  or  without  adequate  consideration,  and  without  just,  true,  or  necessary 
cause,  in  defraud  and  to  the  prejudice  of  prior  creditors." 

The  pursuer  pleaded,  inter  alia ; — (1)  William  Weir  Brothers  and  Company  having 
held  the  subjects  in  question  merely  in  security,  neither  they,  nor  the  defender  in  their 
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room  as  trustee,  were  entitled  to  exercise,  or  claiqi  to  exercise,  any  right  of  ownership 
in  said  subjects.  (2)  The  pursuer's  rights  as  tenant  under  the  present  lease  having 
flowed  directly  from  the  proprietor,  the  pursuer  has  an  undoubted  title  to  possession  of 
the  subjects  in  virtue  of  the  lease. 

The  defender  pleaded,  inter  alia; — (1)  No  title  to  sue. 

The  Lord  Ordinary  pronotinced  this  interlocutor : — "  Repels  the  first  plea  in  law 
stated  in  defence,  and  appoints  the  defender  to  lodge  the  issues  he  proposes  within 
eight  days." 

The  defender  reclaimed,  and  argued ; — The  pursuer  has  no  title  to  sue  except  as 
lessee  of  his  father;  but  Abbott  senior  being  absolutely  divested  by  the  recorded 
disposition  in  favour  of  Weir  Brothers  and  Company,  had  no  power  to  grant  any  lease.* 
It  was  said  that  there  was  a  back-bond  qualifying  the  disponee's  right,  but  not  having 
been  recorded  it  could  receive  no  effect  in  a  question  with  the  defender,  who,  as 
trustee  on  the  sequestrated  estates  of  Weir  Brothers,  was  now  proprietor  of  the  subjects.! 
The  defender,  as  trustee,  could  not  be  affected  by  a  latent  agreement  between  Abbott 
and  Weir  Brothers.  J 

Argued  for  the  pursuer ; — By  the  disposition  to  Weir  Brothers  nothing  more  was 
done,  or  intended,  than  to  create  an  heritable  security  over  the  subjects  for  the  amount 
due  to  them  by  Abbott,  who  still  remained  the  proprietor,  the  right  of  the  disponees 
being  qualified  by  the  back-letter.  The  form  of  an  ex  facie  absolute  disposition  was 
adopted  merely  for  the  purpose  of  facilitating  recovery  of  the  debt.§  The  right  of  a 
trustee  in  [270J  sequestration  is  different  from  that  of  a  singular  successor.  He  is  in 
the  same  position  as  a  gratuitous  disponee,  and  takes  the  property  subject  to  all  the 
rights  and  equities  affecting  it  at  the  time  of  bankruptcy.|| 

At  advising, — 

Lord  President. — This  case  is  of  a  somewhat  peculiar  kind.  The  pursuer  alleges 
that  he  has  right,  as  tenant,  to  the  occupation  of  certain  premises  in  London  Street, 
Glasgow,  under  a  lease  in  his  favour,  dated  19th  March,  1867,  by  William  Abbott 
senior,  then  proprietor  of  the  premises,  for  a  period  of  ten  years.  This  lease  is  not  in 
the  pursuer's  possession,  but  is  in  the  hands  of  the  defender,  and  certain  proceedings 
have  taken  place  before  the  Sheriff,  ending  in  a  warrant  of  ejection,  and  now  the 
pursuer  either  has  been,  or  is  liable  to  be,  ejected  from  the  premises.  Li  these 
circumstances  he  brings  this  declarator  for  the  purpose  of  obtaining  a  judgment 
declaring  that  the  lease  in  question  is  a  good  and  valid  lease,  and  for  farther  declarator 
that,  in  virtue  thereof,  he  is  entitled  to  the  undisturbed  possession,  use,  and  enjoyment 
of  the  premises  during  the  period  of  endurance  of  the  said  lease.  And  then  follow 
certain  ancillary  conclusions.  The  defence  disposed  of  by  the  Lord  Ordinary  is 
contained  in  the  defender's  first  plea  in  law,  which  is  an  objection  to  the  title  to  sue. 
And  if  the  Lord  Ordinary  had  simply  repelled  that  objection  to  the  title  to  sue,  without 
doing  anything  more,  I  should  not  have  had  any  difficulty  in  adhering.  But  it  appears 
to  me  that  he  meant  something  more  than  merely  to  sustain  the  title  to  sue,  for  his 
interlocutor  stands  thus : — He  "  repels  the  first  plea  in  law  stated  in  defence,  and 
appoints  the  defender  to  lotlge  the  issues  he  proposes  within  eight  days."  That,  as  I 
understand  it,  means  that  he  sustains  the  pursuer's  title  not  only  to  sue,  but  also  to 
prevail,  unless  the  defender  shall  establish  the  special  matters  stated  in  defence.  Kow, 
I  am  not  prepared  to  sustain  the  title  conferred  by  the  lease  as  a  title  to  prevail  in  this 
action,  on  the  mere  ground  that  the  defender  shall  fail  in  establishing  his  allegations  of 
fraud  at  common  law.  The  title  to  sue  appears  to  me  to  be  sufficiently  established  by 
the  existence  of  the  lease,  if  it  be  a  lease  granted  by  a  person  alleging  himself  to  be  the 
proprietor  of  the  premises,  whether  his  title  as  proprietor  be  good  or  bad.  Whether 
the  pursuer  can  prevail  in  setting  up  the  lease,  independently  of  the  question  of  fraud, 
is  the  question  on  the  merits  of  the  case  which  seems  to  me  to  have  been  disposed  of  by 

*  Bell's  Prin.,  sec.  1181. 

t  Gardyne  r.  Eoyal  Bank,  1851,  13  D.  912,  1  M*Q.  App.  358. 

+  Jeffrey  v,  Paul,  1835,  1  S.  and  M*L.  767 ;  Robertson  v.  Duff,  1840,  2  D.  279 ; 
MacLelland  t\  Bank  of  Scotland,  1857,  19  D.  574,  per  Lord  Ivory,  583  ;  Bell's  Com.,  i. 
283 ;  ii.  293  :  Bankruptcy  Act  (1856),  sec.  102. 

§  Bartlet  t\  Buchanan,  Feb.  21,  1811,  F.  C. 

II  Fleeming  v.  Howden,  July  16,  1868,  ante,  vol.  vi.  H.  L.  p.  113,2?«r  Lord  West- 
bury,  p.  121. 
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implication  in  this  interlocutor.  I  think  there  are  several  other  mattei's  to  he  disposed 
of  before  that  result  can  he  reached — matters  partly  of  law,  and  partly  of  fact.  I  am  of 
opinion,  therefore,  that  we  ought  to  recall  the  Lord  Ordinary's  interlocutor,  in  order 
to  prevent  misiinderstanding,  and  sustain  the  pursuer's  title  to  sue  the  action,  hut 
allow  hoth  parties  a  proof  of  their  averments. 

Lord  Dbas. — The  defence  in  this  case,  as  I  understand  it,  is  that  this  lease  flowed 
a  nott  habente  potestatetn.  That  has  heen  explained  to  he  the  meaning  of  the  plea  of 
"no  title  to  sue."  That  plea  was  reserved  hy  the  Lord  Ordinary  till  the  record  should 
be  closed,  and  then  he  disposed  of  it  hy  holding  that  the  lease  did  not  flow  a  nan  habente 
poie^^em.  Now,  I  am  humhly  of  opinion  that  the  Lord  Ordinary  was  right  in  disposing 
of  that  plea  hefore  disposing  of  the  other  pleas  stated  in  defence.  Because  if  this  lease 
had  flowed  a  non  Juibente  potestatem,  there  would  have  heen  an  end  of  the  matter ;  and 
it  seems  to  me  very  anomalous,  hefore  deciding  that  point,  to  go  into  the  question, 
whether,  assuming  that  the  lessor  was  entitled  to  grant  the  lease,  there  was  fraud 
under  the  Act  162L  That  seems  to  me  a  strange  mode  of  proceeding.  I  should, 
therefore,  have  thought  that,  if  there  were  any  facts  requiring  to  he  ascertained  on  the 
preliminary  point,  these  and  these  only  should,  in  the  flrst  instance,  he  inquired  into. 
I  am  disposed  to  agree  with  the  Lord  Ordinary,  that  though,  on  the  face  of  the  titles. 
Weir  Brothers  and  Company  were  the  proprietors  of  the  [271]  premises,  their  possession 
was  only  in  security,  and  that  their  trustee  could  he  in  no  Setter  position  than  them- 
selves. But  if  your  Lordships  think  a  proof  desirahle  hefore  deciding  anything,  1 
do  not  aheolutely  dissent  from  that  proposal. 

Lord  Ardmillan. — I  should  have  hesitated  to  express  any  opinion  on  the  question 
of  law  stated  hy  Lord  Deas,  hut  1  am  of  a  different  opinion,  though  it  is  not  necessary 
to  say  more  than  this.  Ahbott  junior  is  in  possession  of  a  lease  which  he  held  from 
his  &ther,  and  it  is  not  well  cleared  up  what  the  nature  of  the  possession  of  Ahhott 
senior  was  when  he  •' granted  the  lease.  It  seems  that  Ahhott  senior  granted  a 
disposition  in  favour  of  Weir  Brothers,  and  ashetween  him  and  them  it  was  clearly  a 
security.  But  it  is  not  so  clear  whether  Ahhott  senior  continued  to  retain  possession 
after  he  granted  that  disposition, — or  what  was  the  nature  and  extent  of  his  possession. 
Now,  I  agree  with  your  Lordship  that,  to  the  effect  of  bringing  an  action  on  that  lease, 
the  pursuer  is  in  a  position  in  which  his  title  to  sue,  as  distinct  from  his  title  to 
prevail,  can  hardly  he  questioned.  Therefore  1  think  the  Lord  Ordinary  was  right  in 
disposing  of  that  plea  as  a  preliminary  plea.  On  the  merits,  1  think  the  title  to  prevail 
cannot  he  satisfactorily  ascertained  until  more  is  known  of  the  facts.  1  have  had  some 
difficulty  all  along  about  the  application  of  the  defender's  plea  on  the  Act  1621,  as 
applicable  to  the  point  now  raised.  But  the  averments  of  fraud  at  common  law  cannot 
be  disregarded,  and  must  be  inquired  into.  On  the  whole,  I  think  that  the  way  in 
which  your  Lordship  proposes  to  deal  with  it  is  the  best. 

Lord  Kinloch. — The  present  is  an  action  of  declarator,  raised  for  the  purpose  of 
obtaining  a  judgment  of  the  Court  declaring  the  validity  of  a  lease  for  ten  years  of 
certain  subjects  in  London  Street,  Glasgow,  said  to  have  been  granted  to  the  pursuer 
by  William  Abbott  senior  on  19th  March  1867;  and  "that  in  virtue  thereof  the 
pursuer  is  entitled  to  the  undisturbed  possession,  use,  and  enjoyment  of  the  premises 
during  the  endurance  of  the  lease." 

So  far  as  regards  the  title  to  sue  such  an  action,  in  the  proper  legal  sense  of  that 
phrase,  I  consider  it  to  be  sufficiently  afforded  by  the  production  or  averment  of  the 
lease  sought  to  be  declared  valid.  Every  one  who  lays  before  the  Court  a  written 
title  to  property,  whether  by  disposition  or  lease,  is  entitled,  if  he  can  show  a  sufficient 
interest,  to  ask  the  judgment  of  the  Court  that  it  is  a  legal  and  eff'ectual  instrument 
against  those  maintaining  the  contrary.  To  say  that  such  an  one  must  establish  the 
validity  of  the  right  before  his  title  to  sue  can  be  sustained  is,  as  I  think,  to  ignore  the 
distinction  between  the  title  to  sue  and  the  merits  of  the  case  sued,  and  to  throw  con- 
fusion into  legal  phraseology. 

In  the  present  case  the  first  plea  in  defence  is,  "no  title  to  sue."  The  Lord 
Ordinary  repels  this  plea.  And  in  so  far  as  by  this  he  merely  sustains  the  title 
to  sue  in  the  sense  I  have  now  explained  his  interlocutor  is  not  open  to  impeachment. 

But  the  terms  of  his  interlocutor  in  other  respects  awake  a  strong  suspicion,  indeed 
show  conclusively,  to  my  apprehension,  that  his  Lordship  intended  to  go  much 
further  than  this,  and  not  merely  to  sustain  the  title  to  sue,  but  to  pronounce  for  the 
validity  of  the  lease  considered  in  itself,  reserving  to  the  defender  to  make  good  a 
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challenge  of  it  on  some  extrinsic  ground.  At  least  the  wording  of  the  interlocutor  is 
such  as  to  make  it  proper  for  the  Court  to  take  steps  for  preventing  any  possible  error 
in  this  direction. 

I  think  it  plain  that,  before  pronouncing  on  the  validity  of  this  lease  one  way  or 
other,  there  must  be  proof  of  the  facts  which  are  in  issue  between  the  parties.  The 
defender  contended  that,  assuming  the  facts  to  be  as  stated  by  the  pursuer,  there  were 
legal  grounds  on  which  to  hold  the  lease  invalid.  I  am  not  prepared  to  adopt  this 
conclusion.  And  I  see  at  least  this  very  clearly,  that  according  as  the  facts  come  out 
one  way  or  other,  a  very  different  case  will  be  presented  for  the  determination  of  the 
Court.  The  defender  reached  his  conclusion  by  a  very  summary  and  shorthand 
process.  He  reasoned  thus :  The  granter  of  the  lease,  William  Abbott  senior,  had 
previously  to  its  being  granted  divested  himself  of  [272]  ^^^  subjects  by  an  absolute 
disposition  in  favour  of  Weir  Brothers  and  Company,  who  were  infeft,  or  in  an 
equivalent  position  by  recording  the  disposition.  This  ex  facie  absolute  disposition  was 
declared  by  a  back-bond  to  be  a  mere  deed  in  security  of  a  money  advance ;  but  the 
back-bond  was  not  recorded,  so  that  Weir  Brothers  and  Company  remained  absolute 
proprietors  on  the  face  of  the  records.  The  defender,  as  trustee  in  their  sequestration, 
came  into  their  shoes  as  such ;  and  in  a  question  with  him  the  lease,  being  granted  by 
a  person  not  the  proprietor  of  the  subjects,  is  null  and  void.  Such  is  the  defender's 
argument.  But  independently  of  its  involving  on  its  face  very  nice  and  delicate 
questions,  not  rashly  to  be  encountered,  there  is  to  be  considered  the  answer  made  by 
the  pursuer,  that,  although  the  back-bond  was  not  recorded,  William  Abbott  senior 
was  left  by  Weir  Brothers  and  Company,  his  creditors,  in  the  entire  administration  of 
the  subjects,  drawing  the  rents,  dealing  with  the  tenants,  and  letting  leases  with  the 
entire  concurrence  and  consent  of  Weir  Brothers;  in  short,  was  placed  by  them 
entirely  in  the  same  position  with  any  proprietor  who  has  merely  granted  an  heritable 
bond  over  his  property.  The  lease  granted  by  him  to  the  pursuer,  and  which  was 
granted  before  any  sequestration  issued  of  the  estates  of  Weir  Brothers  and  Company, 
the  pursuer  contends  to  be  as  valid  as  if  granted  by  a  proprietor,  against  whom  nothing 
can  be  said  but  that  he  had  executed  a  disposition  in  security  over  his  property.  I 
pronounce  no  opinion  on  these  rival  contentions.  I  only  say  that,  before  coming  to  a 
determination,  I  desire  to  see  the  true  state  of  the  facts  expiscated  and  established. 

It  must  not  be  forgotten  that  besides  maintaining  that  the  lease  is  intrisicallj  null, 
the  defender 'objects  to  it  on  the  head  of  fraud,  and  as  invalid  under  the  Act  1621,  cap. 
18,  in  a  question  with  prior  creditors  of  Abbott  senior.  Any  one  of  the  grounds  of 
defence  may,  if  sustained,  be  sufficient  to  dispose  of  the  case. 

On  the  whole  matter,  I  consider  it  to  be  the  only  safe  or  judicious  course  to  allow 
the  parties  a  proof  before  answer  of  their  respective  averments,  the  case  to  be  thereafter 
disposed  of  according  to  its  true  merits. 

I  do  not  think  it  expedient  to  have  two  or  more  proofs  in  the  case,  but  to  have  one 
proof  for  all,  and  then  to  pronounce  judgment. 

This  interlocutor  was  pronounced  : — "Recall  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against ;  repel  the  defender's  first  plea,  and  sustain  the  pursuer's  title  to  sue ; 
allow  the  parties  a  proof  of  their  averments ;  and  appoint  the  proof  to  proceed  before 
Lord  Kinloch  on  a  day  to  be  afterwards  fixed  by  his  Lordship,  reserving  all  questions 
of  expenses." 

John  Galletly,  S.S.C. — A.  K.  Morison,  S.S.C. — Agents. 


No.  64.  VIIL  Macpherson,  272.     10  Dec.  1869.     2d  Div.— Lord  Barcaple,  R, 

Reverend  William  Lillie,  D.D.,  and  Another  (Malcolm's  Executors), 

Complainers. — Gifford — Black. 
Margaret  Malcolm  and  Others,  Respondents. — Pattison. 

Trust — Executor — Commission, — Held  that  an  executor  was  not  entitled  to  a  com- 
mission for  managing  a  farm  for  behoof  of  the  executry  estate. 

Trtist — Executor — LUerest  on  Intromissions. — Circumstances  in  which  held  that  ex- 
ecutors who  had  not  kept  a  separate  bank  account  for  the  executry  estate  were  only 
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liable  for  interest  on  their  intromissions  at  four  per  cent.,  under  deduction  of  interest 
on  a  balance  of  £100  required  in  the  management  of  a  farm  for  behoof  of  the 
executry. 

The  deceased  Robert  Malcohn,  farmer,  Ilarland,  near  Wick,  died  in  1853,  leaving  a 
testamentary  writing  in  the  following  termi : — "  I,  Robert  Malcolm,  do  hereby  nominate 
and  appoint  the  Reverend  William  Lillie,  [273]  minister  of  Wick,  Alexander  Adam,  bank 
agent  in  Wick,  &c.,  and  the  acceptors  or  survivor  of  them,  to  be  tutors  and  curators  of 
my  children,  Margaret,  James,  Alexander,  Helen,  and  Elizabeth  Reid  Malcolm,  during 
their  nonage,  and  also  to  be  my  executors  for  behoof  of  my  children  as  above. — In 
witness  whereof,"  &c. 

Mr.  Lillie  and  Mr.  Adam  accepted  the  office  of  executors.  The  other  persons 
named  declined. 

Mr.  Malcolm  left  five  children,  all  in  pupillarity.  One  of  them,  Helen  Malcolm, 
died  in  1866,  and  no  executor  had  been  appointed  to  her. 

Mr.  Malcolm,  at  the  time  of  his  death,  was  tenant  of  the  farms  of  Harland  and 
Charity,  and  his  moveable  estate  included  the  crop,  stocking,  and  implements  of  these 
farms,  and  a  sum  of  £958,  9s.  6d.  in  bank.  Alexander  Malcolm,  Mr.  Malcolm's  brother, 
had  acted  as  grieve  on  these  farms  previous  to  his  brother's  death. 

After  the  death  of  Mr.  Malcolm  Mr.  Adam  entered  on  the  management  of  the 
farms,  and  continued  therein  tiU  the  expiry  of  the  leases  in  1860  and  1865  respectively. 
Mr.  Alexander  Malcolm  continued  grieve.  It  was  admitted  that  Mr.  Adam's  manage- 
ment had  been  successful.  Mr.  Lillie  took  no  management  of  the  farms,  and  did  not 
in  any  way  intromit  with  Mr.  Malcolm's  estate.  Mr.  Adam  did  not  keep  a  separate 
bank  account  for  monies  received  from  the  estate,  but  lodged  them  along  with  the 
£958,  98.  6d.  in  bank  at  Mr.  Malcolm's  death,  in  his  own  bank  account. 

In  these  circumstances  the  respondents,  Mr.  Malcolm's  children,  brought  an  action 
of  count,  reckoning,  and  payment  against  the  complainers,  and  obtained  in  it  decree 
in  absence  for  the  sum  of  £1000,  with  interest 

Of  that  decree  this  suspension  was  brought  by  the  executors,  who  alleged  that,  so 
far  from  their  being  indebted  to  the  respondents,  they  were  entitled  to  a  balance  on 
their  intromissions  of  £85,  13s.  6d.,  and  to  £272,  9s.  7d.,  being  the  third  part  of  the 
free  executry  funds  due  to  them  as  executors  under  the  Act  1617,  c.  14.  They  stated 
that  they  did  not  intend  to  insist  in  this  latter  charge  unless  their  accounts  were 
objected  to. 

In  their  accounts  they  charged  £362,  8s.  lOd.  of  commission  on  their  intromissions, 
and  only  allowed  interest  at  bank  rates. 

They  pleaded ; — (4)  The  complainer,  Dr.  Lillie,  not  having  had  any  intromissions 
with  the  said  estate  and  effects,  is  entitled  to  have  the  said  decree  and  the  said  charge 
against  him  suspended.  (5)  The  complainer,  Alexander  Adam,  never  having  refused 
to  account  for  his  intromissions  aforesaid,  but  having,  on  the  contrary,  been  always 
ready  and  willing  to  do  so,  and  having  in  fact  done  so,  and  there  being  no  balance  due 
by  him  upon  his  said  intromissions,  the  said  action  was  unnecessary,  and  the  said 
Alexander  Adam  is  entitled  to  have  the  said  decree  and  the  said  charge  against 
him  suspended. 

The  Lord  Ordinary  (Barcaple)  pronounced  these  interlocutors : — 

"4th  June  1869. —  .  .  .  Finds  that,  in  stating  the  executry  accounts  of  the 
complainers,  as  executors  of  the  deceased  Robert  Malcolm,  the  complainers  are  not 
entitled  to  state,  as  articles  of  discharge  to  their  credit,  sums  paid  to  or  retained  by 
the  complainer,  Alexander  Adam,  as  commission  for  managing  the  executry  estate, 
or  the  farms  and  parks  which  were  carried  on  for  behoof  of  the  executry  estate  or 
of  the  children  of  the  deceased :  Finds  that,  in  stating  said  accounts,  the  complainers 
are  bound  to  charge  themselves  with  interest  at  the  rate  of  five  per  centum  per  annum 
on  monies  belonging  to  the  executry  estate  retained  by  them,  or  by  the  said  Alexander 
Adam,  in  their  or  his  hands,  and  not  placed  in  a  separate  bank  account :  Finds  that, 
having  regard  to  the  terms  of  their  [274]  appointment  as  executors,  the  complainers 
are  not  entitled  to  claim  one-third  of  the  free  executry  or  dead's  part  of  the  estate 
of  the  deceased  under  the  statute  1617,  cap.  14 :  Reserves  the  question  of  expenses, 
and  ^points  the  cause  to  be  put  to  the  roll  for  further  procedure."  * 

* "  Note. —  .  .  .  The    parties    concurred    in    asking  for  a  judgment  upon   the 
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"7th  July  1869. —  .  .  .  Finds  that  the  respondents  object  to  said  state — First, 
that  the  complainers  do  not  accumulate  interest  on  their  [275]  accounts  annually,  as 
was  done  in  their  accounts  as  originally  produced ;  and  secondly,  that  the  complainers 
in  said  state  charge  £15,  15s.  annually  as  allowance  to  Mr.  Adam's  clerks,  and  as 
expenses  of  stationery,  postages,  stamped  receipts,  and  incidents :  Finds  that  interest 
at  the  rate  of  five  per  cent.,  as*  fixed  by  the  interlocutor  of  4th  June  last,  falls  to 
be  accumulated  annually,  in  stating  the  complainers'  accounts,  to  the  close  thereof  on 
31st  December  1866 :  Finds  that  the  said  annual  charge  of  £15,  15s.  faUs  to  be 
disallowed,  except  to  the  extent  of  one-third  thereof,  as,  in  the  circumstances,  a  fair 
and  reasonable  charge  for  expenses  of  management :  Appoints  the  suspenders,  within 

following  questions  of  principle  in  the  accounting: — (1)  The  charges  made  for  com- 
mission by  the  complainer,  Mr.  Adam.  (2)  The  rate  of  interest  to  be  stated  on 
balances  in  the  hands  of  the  executors,  or  of  Mr.  Adam.  (3)  The  claim  of  the 
executors  to  one-third  of  the  free  executry. 

'^  1.  The  Lord  Ordinary  has  no  hesitation  in  disallowing  the  charges  for  commission 
by  Mr.  Adam.  As  commission  for  managing  the  executry  estate,  it  is  clearly  an 
untenable  claim,  the  office  being  gratuitous,  unless  in  so  far  as  it  entitles  the  executors 
to  a  third  of  the  free  executry  under  the  Act  1617.  The  Lord  Ordinary  thinks  that 
this  was  truly  the  nature  of  the  administration.  The  executors  chose,  in  place  of 
realising  the  executry  estate,  to  employ  the  stock  and  funds  in  their  hands  as  executors 
in  carrying  on  certain  farms  and  parks,  which,  for  that  purpose,  they  held  from  year 
to  year.  The  fact  that  they  chose  so  to  employ  the  executry  estate  cannot  alter  the 
principles  on  which  they  must  account.  If  the  management  by  the  complainers  is  not 
to  be  looked  upon  as  strictly  that  of  executors,  the  only  other  capacity  in  which  they 
could  act  was  that  of  tutors  and  curators,  which  is  still  more  strictly  a  gratuitous  office. 
If  the  complainers  would  not  have  been  entitled  to  charge  commission  for  their  joint 
management,  as  little  can  they  allow  commission  to  one  of  their  number. 

"  2.  The  Lord  Ordinary  thinks  it  is  settled  that  a  factor  acting  for  a  body  of 
trustees  or  executors,  whether  he  is  one  of  their  number  or  not,  Vho  mixes  up  the 
trust-funds  with  his  own  proper  funds,  is  liable  to  pay  interest  at  the  highest  legal 
rate.  It  was  so  decided  in  the  case  of  Wellwood's  Trustees  v.  Boswell,  19  D.  187. 
This  is  not  a  question  as  to  responsibility  for  loss  sustained  through  a  factor,  but  as 
to  the  principle  on  which  executors  are  bound  to  transact  with  one  of  their  number 
in  regard  to  his  intromissions. 

^'  3.  The  Lord  Ordinary  is  not  aware  of  any  decision  as  to  the  claim  of  executors 
under  the  Act  1617,  which  applies  in  terminis  to  the  present  case.  But  he  thinks  it 
falls  within  the  principle  established  by  the  authorities,  and  that  the  claim  is  excluded 
by  the  terms  of  the  complainers'  appointment  as  executors.  It  is  settled  that  where 
trustees,  to  whom  the  unir)er8itcL8  of  the  estate  is  conveyed  for  trust  purposes,  are  also 
named  executors,  the  office  of  executry  is  to  be  held  as  subsidiary  to  the  trust,  and 
they  are  not  entitled  to  claim  a  third.  The  writing  by  which  the  complainers  are 
appointed  executors  is  of  a  peculiar  description.  It  is  not  a  mere  nomination  of 
executors,  and,  on  the  other  hand,  it  is  not  a  will,  and  contains  no  settlement  of  the 
executry,  and  no  bequests.  It  consists  only  of  one  clause,  being  an  appointment  of 
the  complainers  and  certain  other  persons  who  did  not  accept  to  be  tutors  and  curators 
of  the  children  of  the  deceased,  who  are  named,  during  their  nonage,  *  and  also  to  be 
my  executors  for  behoof  of  my  children  as  above.'  As  the  Lord  Ordinary  reads  this, 
it  is  a  qualified  nomination  of  executors  solely  for  behoof  of  the  children,  and  intended 
to  be  auxiliary  to  the  leading  office  of  tutory  and  curatory  conferred  upon  them.  If 
they  were  entitled  to  take  the  office  of  executors  without  that  of  tutors  and  curators, 
which  is  at  least  doubtful,  still  they  were  only  to  do  so  for  behoof  of  the  testator's 
children.  If  the  children  had  all  predeceased  the  testator,  the  Lord  Ordinary  does 
not  think  the  complainers  would  have  had  any  title  to  the  office.  The  circumstance 
that  the  document  contains  no  settlement  or  bequest  in  favour  of  the  children  seems 
to  be  an  argument  for  holding  that  the  intention  of  the  nomination  was  to  give  them 
the  sole  interest  in  the  moveable  estate,  which  was  to  be  taken  up  for  their  behoof 
by  parties  appointed  solely  for  that  purpose.  The  Lord  Ordinary  thinks  that  the 
principles  which   apply  to   the  case  of  trust-disponees  are  equally  applicable  to  .this 


case." 
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the  next  ten  days,  to  lodge  an  amended  state,  giving  effect  to  the  foregoing  findings, 
and  reserves  the  question  of  expenses."  * 

"27th  July  1869. —  .  .  .  Repels  the  reasons  of  suspension,  and  finds  the  letters 
and  chaise  orderly  proceeded  to  the  extent  of  £785,  18s.  3d.  sterling,  with  interest 
on  the  sum  of  £128,  8s.  3d.  thereof  at  the  rate  of  five  per  centum  per  annum  from  the 
29th  July  1868  until  payment:  Item,  of  the  sum  of  £8,  19s.  6d.  sterling  of  expenses 
of  process,  and  the  sum  of  15s.  2d.  sterling,  heing  the  amount  of  dues  of  extracting 
the  decree  charged  on :  Quoad  ultra  sustains  the  reasons  of  suspension,  and  suspends 
the  letters  and  charge  simpliciter,  and  decerns :  But  supersedes  extract  hereof  until 
confirmation  shall  be  expede  by  the  respondents,  or  one  or  more  of  them,  to  the 
deceased  Helen  Malcolm,  daughter  of  the  deceased  Robert  Malcolm,  farmer,  Harland : 
Farther,  grants  warrant  to  and  authorises  and  ordains  the  clerk  to  the  bills  to  make 
payment  to  the  respondents  of  said  sums  of  £8,  19s.  6d.  and  15s.  2d.  of  consigned 
expenses,  under  [276]  deduction  of  the  sum  of  £3,  Ts.  4d.  already  uplifted  by  them : 
Finds  the  complainers  liable  in  expenses."  t 

The  complainers  reclaimed  as  to  (1)  the  commission,  and  (2)  the  interest.^ 

At  advising,— 

Lord  Justicb-Clbrk. — Ttier^  are  two  points  brought  before  us  by  this  reclaiming 


*  "  Note. — The  Lord  Ordinary  is  not  disposed  to  think  that  it  is  now  open 
to  the  complainers  to  maintain,  in  the  Outer-House,  that  interest  ought  not  to  be 
accumulated  annually  in  their  accounts.  The  discussion,  on  which  the  interlocutor 
of  4th  June  last  was  pronounced,  was  taken  on  the  complainers'  accounts,  as  produced 
by  themselves,  in  which  interest  was  accumulated  annually,  and  the  finding  in  that 
interlocutor  fixing  the  rate  of  interest  at  five  per  cent,  had  reference  to  the  accounts 
as  so  framed.  But  if  the  question  is  still  open,  the  Lord  Ordinary  is  of  opinion  that 
interest  must  be  annually  accumulated.  That  is  the  proper  mode  of  stating  such 
accounts.  It  is  a  question  whether,  when  a  factor  or  trustee  has  kept  money  mixed 
up  with  his  own  funds,  the  interest  is,  in  the  circumstances  of  the  case,  to  be  charged 
at  five  per  cent,  or  at  any  lower  rate.  The  Lord  Ordinary  has  already  disposed  of 
that  question  in  the  present  case.  It  appears  from  an  erratum  to  the  report  of  the 
case  of  Well  wood's  Trustees,  19  D.  187,  formerly  referred  to  by  the  Lord  Ordinary, 
that  in  that  case  the  interest  was  fixed  at  four  per  cent.  But  the  Lord  Ordinary 
conceives  that  that  was  done  in  respect  of  the  special  circumstances  of  the  case.  If, 
as  the  complainers  contend,  it  was  the  rule  that  in  all  cases  where  interest  is  charged 
at  five  per  cent  there  is  not  to  be  annual  accumulation,  the  result  would  be  that  a 
trustee  taking  the  loan  of  trust-funds  without  authority,  and  without  giving  any 
security,  would  only  be  liable  for  the  rate  of  interest  ordinarily  payable  on  past-due 
debts  and  loans,  without  security.  In  the  case  of  Lambe  v,  Ritchie,  16  S.  219,  it 
was  with  great  difficulty  that  the  Court,  holding  the  case  t-o  be  very  peculiar  in  its 
circumstances,  reduced  the  interest  to  four  per  cent.,  on  the  ground,  inter  alia,  that 
the  money  taken  in  loan  by  a  factrix  loco  tutoris  was  all  along  well  secured  by  her 
cautioners.  In  the  present  case  there  was  no  such  security,  however  responsible  the 
acting  executor  may  be. 

"The  Lord  Ordinary  cannot  sustain  the  random  claim  of  £15,  15s.  a-year  for 
expenses  of  management;  but  looking  to  the  nature  of  the  management,  and  the 
whole  circumstances  of  the  case,  he  thinks  that  £5,  5s.  a-year  should  be  allowed  as 
a  reasonable  charge  for  expenses,  excluding  remuneration  to  Mr.  Adam." 

t"NoTE. — The  letters  and  charge  are  found  orderly  proceeded  to  the  extent 
of  the  balance  due  at  31st  December  1866,  with  interest  to  the  date  of  citation, 
amounting  to  £785,  18s.  3d.,  and  interest  on  the  former  sum  from  the  date  of 
citation  till  paid. 

"The  complainers  objected  to  the  charge  being  found  orderly  proceeded  as  to 
the  share  of  the  executry  estate  which  belonged  to  Helen  Malcolm,  a  daughter  of 
the  deceased,  who  survived  him,  but  died  intestate  in  1866.  No  such  plea  is  stated 
on  record,  but  the  Lord  Ordinary  thinks  that  due  effect  is  given  to  the  admitted  facts 
of  the  case  as  to  this  matter  by  superseding  extract  of  this  judgment  until  a  confirmation 
is  expede." 

X  Montgomerie  v,  Wauchope,  June  4,  1822,  1  S.  421 ;  Ritchie  v.  Chapman,  Dec. 
14,  1837,  16  S.  219;  Fortune's  Trustees  v.  Gillies,  Nov.  16,  1839,  2  D.  59;  Well- 
wood's  Trustees  v,  Boswell,  Dec.  17,  1856,  19  D.  187. 
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note — 1st,  the  commission  charged  by  Mr.  Adam ;  and  2d,  the  rate  of  interest  on  the 
balances  in  the  hands  of  the  executors,  or  rather  of  Mr.  Adam. 

On  a  review  of  the  facts  as  to  the  first  of  these,  we  must,  I  think,  hold  that  Mr. 
Adam,  in  managing  the  farm,  acted  as  tutor  to  the  children,  or,  at  all  events,  in  a  trust 
capacity.  That  being  so,  the  ordinary  rule  of  law  must  be  applied,  that  a  tutor  or 
trustee  acts  gratuitously,  and  the  charges  for  commission  must  be  disallowed. 

The  next  question  is  as  to  the  trustee's  liability  for  interest.  It  was  the  duty  of 
Mr.  Adam  to  have  lodged  the  trust  monies  received  by  him  in  a  separate  bank  account. 
Now,  the  general  rule  of  law  is,  that  a  trustee  is  liable  for  interest  at  the  highest  legal 
rate  on  sums  which  he  has  improperly  retained  in  his  own  hands,  and  that  the  interest 
must  be  accumulated  year  by  year.  I  think  that  rule  must  be  applied  here,  but  that 
there  are  circumstances  in  the  present  case  which  may  lead  us  to  modify  the  rate  of 
interest.  There  was  clearly  no  intention  on  the  part  of  Mr.  Adam  to  deal  with  the 
profits  of  the  farm  otherwise  than  as  the  profits  of  the  trust,  and  we  see  that  his 
management  was  beneficial.  In  the  case  of  Wellwood's  Trustees,  the  Ck>urt  held 
a  trustee  liable  for  interest  on  sums  retained  in  his  own  hands  at  the  rate  of  four  per 
cent.  I  think  that,  in  the  present  case,  we  should  fix  on  the  same  rate.  This  liability 
is  imposed  on  a  trustee  as  an  equivalent  for  the  profit  actually  derived  by  him  from 
his  possession  of  the  funds. 

We  must  also  take  into  account  the  fact  that  the  trustee  here  was  managing  a  farm, 
and  that  to  enable  him  to  do  so  it  was  necessary  to  have  a  balance  in  hand. 

In  the  whole  circimistances,  I  think  we  should  find  the  trustee  liable  for  interest 
at  the  rate  of  four  per  cent,  with  accumulations,  but  that  in  calculating  the  interest 
he  should  be  held  to  have  been  entitled  to  retain  £100  in  his  hands,  without  interest, 
to  meet  the  current  expenses  of  the  farm. 

Lord  Cowan. — Your  Lordship  has  stated  the  principles  that  ought  to  be  enforced 
in  a  case  like  this.  The  Court  cannot  depart  from  these  principles.  However  fairly 
Mr.  Adam  dealt  with  the  estate,  he  was  not  entitled  to  mix  the  trust  monies  with 
his  other  estate.  The  distinction  between  this  case  and  the  case  of  Ajiderson  (suprOt 
p.  157)  is,  that  in  that  case  it  was  apparent  the  party  had  been  chosen  as  a  sort  of 
manager,  and  we  thought  that  some  remuneration  was  due  on  that  ground. 

The  second  part  of  the  case  is  as  to  the  interest.  The  principle  on  which  interest 
is  charged  in  cases  like  this  has  frequently  been  discussed.  In  Well-[277]"'^<^'^ 
Trustees  it  was  found  that  interest  should  be  charged  at  the  highest  legal  rate,  with 
annual  accumulations ;  but  in  applying  the  principle  the  Court  held  that  the  rate  to 
be  charged  should  be  four  per  cent,  and  not  five  per  cent.  The  circumstances  of  that 
case  are  very  similar,  and  I  think,  as  proposed  by  your  Lordship,  we  should  adopt 
that  case  as  a  precedent. 

Lord  Benholmb  and  Lord  Neaves  concurred. 
The  following  interlocutors  were  pronounced : — 

"  10th  December  1869. — Alter  the  said  interlocutor :  Find  that  the  reclaimers  are 
bound  to  account  for  all  sums  in  the  hands  of  Mr.  Adam  at  the  rate  of  four  per  cent, 
annually,  under  deduction  annually  of  the  interest  of  £100 ;  and  appoint  the  parties, 
before  further  answer,  to  prepare  and  lodge  in  process  an  account  of  the  sums  due  on 
the  footing  of  this  interlocutor:  Keserve  the  question  of  expenses  until  the  account 
shall  be  lodged :  Quoad  ultra  adhere  to  the  interlocutor  complained  of,  and  decern." 

"6th  January  1870. — Having  resumed  consideration  of  the  cause,  with  the  state 
!N'o.  884  of  process,  approve  of  said  state :  Find  the  letters  and  charge  orderly  proceeded 
to  the  extent  of  £454,  8s.  lO^d.,  with  interest  upon  the  sum  of  £427,  Is.  llfd.  at  the 
rate  of  five  per  centum  per  annum  from  the  29th  day  of  July  1868  till  paid,  and  to  that 
extent  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  decern :  Find 
the  respondents  entitled  to  expenses  from  the  date  of  the  Lord  Ordinary's  interlocutor, 
subject  to  modification  to  the  extent  of  one-half  of  the  taxed  amount,  and  remit,"  &c. 
J.  &  W.  C.  Murray,  W.Si — David  Forsyth,  S.S.C. — Agents. 
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No.  65.  VIIL  Macpherson,  277.     10  Dec.    1869.     2d  Div.— Sheriff  of 

Perthshire,  I. 

Mrs.  Waddy  Drummond  and  hbr  Husband,  Petitioners  and  Respondents. — 

Shand — MakgilL 
John  Brydkn,  Respondent  and  Appellant. — Strackan. 

Process — Appeal — Expenses, — On  1st  December  1868  a  sherifF  dismissed  a  petition 
without  any  finding  as  to  expenses.  The  respondent  enrolled  the  case  before  the  Sheriff- 
substitute,  and  moved  for  expenses.  The  Sheriff-substitute  made  avizandum  to  the 
Sheriff,  who,  on  27th  February  1869,  found  the  respondent  liable  in  expenses.  The 
latter,  on  19th  August  1869,  appealed  against  the  two  judgments  of  the  Sheriff. 
Hdd  (1)  that  the  interlocutors  subsequent  to  that  dismissing  the  petition  were  incom- 
petently pronounced,  as  the  cause  was  exhausted ;  (2)  that  the  appeal  was  competent 
only  to  the  effect  of  recalling  these  interlocutors,  but  incompetent  against  the  inter- 
locutor of  1st  December  1868. 

In  a  petition  by  Mr.  and  Mrs.  Drummond  for  interdict  against  Bryden,  the  tenant 
of  a  farm  belonging  to  them,  the  Sheriff-substitute,  after  a  proof,  on  31st  October  1868 
recalled  the  interim  interdict,  assoilzied  the  respondent,  and  foimd  the  petitioners  liable 
in  expenses.     The  petitioners  appealed. 

The  Sheriff,  on  1st  December  1868,  pronounced  this  interlocutor : — "Sustains  the 
appeal,  and  recalls  the  interlocutor  appealed  from :  Of  new  recalls  the  interdict,  and 
dismisses  the  action,  reserving  all  claims  to  both  parties  with  regard  to  the  subjects  in 
question,  or  compensation  for  the  same." 

Thereafter  the  Sheriff-substitute,  on  29th  January  1869,  pronounced  the  following 
interlocutor : — "  On  the  motion  of  the  defender  to  find  petitioner  liable  in  expenses,  and 
the  petitioner  objecting  thereto  as  in-[278]~^o^P^^^^^9  ^^  respect  that  the  Sheriff  has  as 
yet  given  no  decision  upon  that  question,  makes  avizandum  to  him  with  the  process  and 
said  motion." 

The  Sheriff,  on  27th  February  1869,  pronounced  an  interlocutor  finding  the 
respondent  liable  in  the  expense  of  the  proof. 

On  19th  August  1869  the  respondent  appealed  against  the  interlocutors  of  1st 
December  1868  and  27th  February  1869. 

ThjB  petitioners  objected  to  the  competency  of  the  appeal,  on  the  ground  that  the 
interlocutors  of  29th  January  and  27th  February  were  incompetent,  the  cause  having 
been  exhausted  by  the  judgment  of  1st  December,  and  that  it  was  now  too  late  to 
appeal  against  the  interlocutor  of  1st  December. 

The  Court  pronounced  this  interlocutor: — "Find  the  interlocutors  of  29  th  January 
and  27th  February  1869  were  incompetently  pronounced,  in  respect  that  the  inter- 
locutor of  1st  December  1868  exhausted  the  cause,  and  the  Sheriff  had  no  further 
power  to  deal  with  the  expenses  of  process :  Find  that  the  appeal  is  competent  to  the 
effect  of  recalling  these  interlocutors,  and  recall  the  same ;  but,  quoad  ultra,  find  the 
appeal  incompetent,  and  dismiss  it:  Find  the  respondents,  Mrs.  Jane  Drummond 
Waddy  Drummond  and  husband  entitled  to  expenses,  and  remit." 

Tods,  Murray,  &  Jamikson,  W.S. — David  Milne,  S.S.C. — Agents. 

[(Commented  upon,  Macgillivray  t\  Mackintosh,  1891,  19  R.  103.] 


Xo.  66.  VIII.  MacphersoxV,  278.     10  Dec.    1869.     2d  Div.-— Sheriff  of 

Forfarshire,  I. 

The  Fraternity  ok  Masters  and  Seamen  of  Dundee,  Pursuers  and 

Respondents. — ffall. 
Mrs.  Elizabeth  Cockerill,  and  Robert  Cockerill,  her  Husband,  Defenders 

and  Appellants. — J.  C.  Smith, 

Condictio  indebiti — Incorporaium — Charity, — "The  Fraternity  of  Masters  and  Seamen 
of  Dundee"  in  1774  established  a  fund  for  decayed  members,  and  obtained  a  royal 
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charter  of  incorporation,  which  provided  that  the  income  alone  should  he  distrihuted 
among  decayed  and  reduced  memhers,  and  their  widows,  &c.,  and  contained  regula- 
tions as  to  the  election  of  members,  and  the  payment  by  them  of  entry-money  and 
annual  rates.  The  amount  of  the  annuities  was  fixed  from  time  to  time  by  bye-laws. 
A  seaman  who  had  been  elected  a  member,  and  had  paid  the  annual  rates  for  several 
years,  went  on  a  voyage,  and  was  not  heard  of  for  years.  His  wife,  in  the  belief  that 
he  was  dead,  claimed,  and  received,  from  the  society  the  annuity  payable  to  a  mate's 
widow,  and  a  sum  of  13s.  annually  in  addition.  Her  husband  returned  after  sixteen 
years'  absence.  In  an  action  brought  against  the  spouses  for  repetition,  the  defenders 
pleaded  that  the  money  had  been  given  in  charity,  and  was  not  recoverable.  Hdd 
that  as  the  annuity  had  been  paid  in  implement  of  an  onerous  obligation,  in  the 
erroneous  belief  that  the  husband  was  dead,  he  was  liable  in  repayment  thereof,  but 
not  of  the  sum  of  13s.,  which  the  society  was  under  no  obligation  to  pay. 

Robert  Cockerill  became,  in  1844,  a  member  of  the  "Fraternity  of  Masters  and 
Seamen  in  Dundee,"  and  by  payment  of  entry-money,  and  subsequent  annual  payments 
down  to  1852,  he  acquired  right  to  an  annuity  for  his  widow,  if  in  indigent 
circumstances. 

Cockerill  left  Scotland  on  a  voyage  in  1852,  and  remained  absent,  without  com- 
municating with  his  wife,  until  1868. 

In  1856  Mrs.  Cockerill,  in  the  belief  that  her  husband  was  dead,  applied  for 
payment  of  an  annuity  as  a  mate's  widow  from  the  Fraternity.  The  sum  due  under 
the  rules  was  £5  per  annum.  She  received  13s.  additional  yearly.  When  Cockerill 
returned  in  1868  the  Fraternity  raised  this  action  against  his  wife  and  him,  concluding 
for  payment  of  £88,  3s.  Id.,  with  interest,  "being  cash  advanced  and  paid  by  the 
pursuers  to  the  [279]  female  defender,  .  .  .  such  sums  having  been  paid  to  her  for  the 
purpose  of  her  aliment  and  support  as  the  widow  of  the  male  defender,  which  she 
falsely  held  out  and  represented  herself  to  be,  and  thus  obtained  the  sums  sued  for,"  &c 

The  defenders  pleaded  that  the  sums  had  been  given  as  charity,  and  could  not  be 
recovered. 

The  Fraternity  of  Seamen  of  Dundee  was  incorporated  by  a  royal  charter  in  1774. 
The  charter  set  forth  that  the  society  had  existed  for  time  immemorial.  That  by  an 
Act  of  the  Privy  Council  in  1687  it  had  been  allowed  to  erect  lights  and  beacons  at  the 
entry  of  the  river  Tay,  and  to  levy  an  impost  on  ships  on  account  of  these  lights. 
That  "  in  character  of  the  above-mentioned  society  they  have,  by  contributions  among 
themselves,  raised  and  established  a  considerable  fund  for  the  relief  of  decayed  members 
ciety,  and  of  the  widows  and  children  of  members  dying  in  indigent  circum- 
stances ;  and  that  in  the  same  character  they  pay  part  of  the  stipend  to  the  ministers  of 
Dundee,  and  a  salary  to  a  public  teacher  of  mathematics  there.  That  notwithstanding 
these  circumstances  it  does  not  appear  there  ever  was  any  legal  constitution  of  this 
society ;  and  the  petitioners  are  advised,  and  do  believe,  that  were  they  and  their 
successors  in  the  management  o£  the  said  society  invested  with  corporate  powers,  the 
same  might  be  rendered  still  more  extensive  and  beneficial  to  the  public,  and  the  funds 
more  properly  and  with  better  security  employed."  After  clauses  incorporating  the 
society,  it  was  provided,  "That  it  shall  not  be  in  the  power  of  the  boxmaster  and 
members  of  the  said  corporation,  or  their  successors,  to  lay  out  any  more  or  larger  sum 
or  sums  of  money  in  charity  within  the  year,  than  what  the  clear  and  free  yearly 
produce  and  income  of  the  estates  and  securities  belonging  to  the  said  corporation,  and 
of  the  current  collections,  subscriptions,  and  benefactions  for  such  year  shall  (after  every 
deduction  out  of  the  same)  have  yielded  and  produced,  together  with  the  savings  of 
preceding  years,  so  far  as  shall  appear  necessary  for  the  charitable  purposes  of  the 
society  :  And  that  the  .  .  .  funds  of  the  said  corporation  shall  for  ever  hereafter  remain 
entire  and  untouched  for  the  behoof  thereof ;  and  that  the  distribution  of  the  said  clear 
yearly  produce  and  income  shall  be  confined  to  and  made  only  amongst  decayed  and 
reduced  members  of  the  said  society  and  their  widows,  and  to  the  children  and  grand- 
children of  decayed  members  in  indigent  circumstances,  preferably  to  any  others,"  &c. : 
"  Providing  always  that  no  member  of  the  said  corporation  who  is  indebted  to  the  same 
shall  be  entitled  to  any  benefit  from  the  funds  of  the  said  society  while  such  debt 
remains  unpaid,  and  that  such  distribution  shall  only  be  made  at  the  general  stated 
meetings  of  the  said  society :  .  .  .  And  we  further  will  and  declare  that  no  person  shall 
have  right  or  be  entitled  to  become  a  member  of  the  said  society  or  corporation,  unless 
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he  be  admitted  by  a  majority  of  voices  of  tbe  members  present  at  one  of  the  general 
stated  meetings  of  the  corporation,  and  until  he  has  paid  to  the  boxmaster  for  the  use 
of  the  society  £1,  Is.  as  the  fees  of  his  entry,  &c. :  .  .  .  And  any  member  falling  in 
arrear  the  sum  of  lOs.  sterling  in  payment  of  such  annual  or  ordinary  dues  shall  thereby 
forfeit  and  lose  his  place  in  the  said  society,  and  not  to  be  restored  thereto  till  he  pays 
up  his  arrears,  and  be  re-elected  by  a  majority  of  the  members  assembled  at  one  of  their 
general  meetings." 

£ye-lai¥s  were  passed  in  1826  and  subsequent  years  regulating  the  amount  of  the 
annual  payments,  the  annuities,  &c. 

The  Sheriflf-Bubstitute  (Vary  Campbell)  and  Sheriff  (Heriot)  decerned  against  the 
defender  Robert  Cockerill  for  the  stmis  sued  for,  with  interest. 

[280]  The  defenders  appealed,  and  argued  that  the  money  was  given  as  charity,  for 
which  there  could  be  no  legal  claim  for  repayment.  * 

The  pursuers  argued  that  this  was  a  case  of  condietio  indelntL 

Lord  Justice-Clerk. — My  Lords,  this  is  a  case  of  some  nicety,  but  in  my  opinion 
the  judgment  of  the  Court  below  should  be  adhered  to,  with  a  slight  modification. 

This  society  has  a  charter  of  incorporation,  under  which  it  is  entitled  to  make  bye- 
la  w%,  and  to  spend  its  revenue  for  certain  purposes.  Cockerill,  the  appellant,  became  a 
member  of  the  society,  and  paid  the  annual  subscription  until  1852,  and  in  return  the 
society  says  that  he  had  certain  rights  and  privileges.  He  went  to  sea  in  1862,  leaving 
his  wife  at  home,  and  he  was  not  heard  of  from  that  time  until  September  1868.  The 
society  had,  in  the  meantime,  believed  him  to  be  dead,  on  grounds  which  he  can  hardly 
dispute,  because  he  admits  that  his  wife  also  thought  him  dead.  During  that  period 
his  wife  received  an  annual  allowance  from  the  society  as  a  mate's  widow,  and  the 
society  now  sues  for  repayment  of  these  sums,  on  the  ground  that  they  were  paid  in 
error. 

The  defence  pleaded  is  that  these  payments  were  charity  and  not  payments  of  a 
debt  believed  to  be  due,  and  therefore  that  they  cannot  be  redemanded.  Cases  have 
been  quoted  in  which  it  has  been  held  that  advances  of  an  eleemosynary  kind  do  not 
give  rise  to  a  claim  for  recompense  on  the  recipient  afterwards  succeeding  to  property. 
These  cases  belong  to  a  different  category  from  the  present.  They  were  asking  not  for 
repayment  of  money  not  due  but  for  recompense.  Here  if  this  man  had  been  really 
dea4  there  could  never  have  been  a  demand  for  repayment  from  the  widow  if  she  had 
afterwards  become  rich.  In  this  case  the  payment  from  the  society  was  not  charity  but 
fulfilment  of  a  legal  claim. 

In  the  first  place,  there  was  onerous  consideration — Cockerill  had  paid  his  annual 
rates  down  to  1852 — and  if  he  was  bound  to  make  these  payments  to  the  society,  it 
could  hardly  be  that  the  society  was  under  no  obligation  to  him. 

Secondly,  it  ia  clear  that  the  society's  charter  contemplated  a  direct  claim.  The 
preamble  sets  forth  that  the  society  has  raised  a  considerable  fund  for  the  relief  of 
decayed  members,  and  of  the  widows  and  children  of  members  dying  in  indigent 
circumstances ;  but  it  states  that  there  was  never  any  legal  constitution  of  the  society, 
and  that  a  royal  charter  was  desired,  that  the  society  might  become  more  beneficial,  and 
the  funds  might  be  employed  with  better  security.  The  charter  declares  that  it  shall 
not  be  in  the  power  of  the  society  to  spend  a  larger  sum  in  charity  than  the  clear 
income,  and  that  the  distribution  of  the  income  "  shall  be  confined  to  and  made  only 
amongst  decayed  and  reduced  members  in  indigent  circumstances."  There  is  the  further 
provision,  that  no  member  who  is  indebted  to  the  corporation  shall  be  entitled  to  any 
benefit  from  the  funds  of  the  society  while  such  debt  remains  unpaid. 

Without  going  over  the  bye-laws  in  detail,  I  simply  observe  on  them  that  they 
cannot  be  read  without  seeing  that  they  imply  a  recognition  of  the  legal  right  of  the 
members  to  benefit  in  respect  of  membership.  Three  cases  have  been  cited  by  the 
defenders,  but  I  do  not  think  the  judgment  proposed  to  be  pronounced  is  inconsistent 
with  any  of  them.  The  case  of  Paterson  went  on  the  ground  that  the  society  had 
inquired,  and  had  ascertained  and  decided,  that  the  applicant  was  not  qualified,  and  all 

*  Ersk.  Inst.,  iii.  3,  92;  Stair,  i.  8,  3;  Sinclair  r.  Wilson,  4  W.  <K:  Sh.  398; 
Dickson  r.  Halbert,  Feb.  17,  1854,  16  D.  586  :  Thomson  t\  St.  Marv's  Chapel,  March 
9,  1838,  16  S.  842 ;  Scotland  r.  Fleshers  of  Glasgow,  Jan.  31,  18:i6,  4  S.  408—3  W.  & 
Sh.  209;  Paterson  v.  Skinners  of  Edinburgh,  Feb.  10, 1803,  F.  C. ;  Mor.  App.  Aliment, 
No.  6. 
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that  the  Court  held  was  that  it  could  not  review  the  decision  so  arrived  at.  It  does 
not  seem  to  me  inconsistent  with  the  existence  of  a  legal  claim  that  the  society  should 
he  the  sole  judges  as  to  the  qualification  of  the  applicant. 

In  the  case  of  Scotland  it  was  held  that  the  applicant  could  enforce  her  claim, 
[281]  Lord  Lyndhurst  remarking  that  it  would  have  heen  different  had  the  company 
denied  that  the  pursuer  fell  within  the  category  of  those  entitled  to  relief,  hut  that  as 
they  admitted  that  she  did,  she  could  insist  on  getting  the  allowance  as  a  matter  of 
right,  and  not  as  a  payment  depending  on  the  pleasure  of  the  corporation. 

The  last  caes  was  that  of  Thomson.  The  association  there  was  an  exclusive  trading 
company.  Its  primary  purpose  was  to  confer  trade  privileges.  A  charity  had  been 
engrafted  on  it.  It  was  held  that  the  payments  to  the  latter  purposes,  which  it  had 
been  in  use  to  make,  were  pure  charity.  There  there  was  no  charter  of  incorporation. 
It  was  a  voluntary  association  from  first  to  last.  The  distinction  between  the  two  classes 
of  cases  is  clearly  brought  out  in  the  opinion  of  Lord  Mackenzie. 

In  the  present  case  it  would  seem  that  originally  the  society  was  a  charity,  but  that 
when  it  obtained  a  charter  of  incorporation  thereafter  the  members  had  a  legal  right  to 
an  allowance. 

It  is  quite  another  matter  what  amount  of  discretion  the  incorporation  have. 
Undoubtedly  they  are  entitled  to  consider  the  claims,  and  to  decide  whether  the 
applicants  come  under  the  description  of  decayed  or  indigent  members.  But  when  it  is 
admitted  that  they  are,  they  appear  to  me  undoubtedly  to  have  a  legal  claim. 

With  respect  to  the  gratuity  over  and  above  the  sum  properly  payable  to  a  mate's 
widow,  I  quite  agree  that  the  defence  fails. 

This,  therefore,  is  a  debt  of  the  husband *s.  The  woman  was  not  a  widow,  but  a 
wife.  She  could  not  bind  herself,  but  she  could  bind  her  husband  for  sums  paid  to  her 
for  her  support.  I  come  to  this  conclusion,  apart  from  the  specialty  that  the  mistake 
arose  from  the  fault  of  the  husband.  Even  if  he  had  been  detained  abroad  against  his 
will, — for  instance,  as  a  prisoner, — and  prevented  from  communicating  with  home,  he 
would  still  have  been  bound  to  repay  the  money  which  his  wife  had  received,  just  as  he 
would  be  bound  to  pay  any  other  debts  contracted  by  her  for  her  necessary  support. 

Lord  Cowan  concurred. 

Lord  Benholme. — To  my  mind  the  difTerence  between  an  onerous  obligation,  con- 
stituted as  this  is,  and  a  gratuitous  charity,  is  broad.  Here  there  was  not  a  mere 
charity ;  there  was  a  quid  pro  quo.  Rates  were  paid,  and  contingent  allowances  were 
stipulated  for.  In  some  of  the  cases  which  Mr.  Smith  has  brought  under  our  notice 
there  was  considerable  hesitation  on  the  part  of  some  of  the  Judges.  In  the  first  case  it 
was  an  absolute  charity.  Not  only  the  right  of  action,  but  the  amount,  was  left  entirely 
to  the  discretion  of  the  acting  body.  In  another  case  the  applicant  was  undoubtedly 
entitled  to  some  payment,  but  the  amount  was  left  to  the  discretion  of  the  corporation  ; 
and  I  think  it  is  well  settled  that  when  that  discretion  has  been  exercised,  and  a  sum 
paid,  the  discretion  is  not,  in  general,  subject  to  review.  There  is  a  third  case,  where 
not  only  the  right  to  demand  a  payment,  but  the  amount  of  the  sum  to  which  the 
applicant  is  entitled,  is  certain.  That  is  this  case.  Here  there  is  no  discretion  either 
as  to  the  subsistence  of  the  right,  or  as  to  the  amount,  for  both  are  fixed.  The  cases 
which  have  been  quoted  to  us  have  only  confirmed  my  original  impression  that  the  key 
to  the  solution  of  this  case  lies  in  the  distinction  between  an  onerous  and  a  gratuitous 
payment. 

Lord  Neaves. — I  concur.  This  is  a  case  of  condictio  tndebiii,  and  I  do  not  see  that 
it  could  have  been  brought  on  any  other  footing.  It  could  not  have  been  laid  as  for 
damages  on  account  of  the  husband's  wrong,  nor  for  payment  of  money  in  rem  rersiim 
of  the  wife,  nor  on  recompense.  The  action  of  condictio  indebiii  implies  indebiti  sclutio. 
It  is  a  peculiar  action  well  known  in  our  law.  It  depends  not  on  contract,  but  on 
quasi  contract.  When  a  payment  is  made  which  is  supposed  to  be  due,  but  which  is 
not  due,  the  law  makes  a  contract  between  the  parties  such  as  they  would  have  made 
had  the  real  truth  been  known.  The  first  defence  is,  that  there  was  here  no  indebiti 
solutio,  and  undoubtedly,  if  [282]  the  payment  were  a  mere  alms,  a  great  deal  might  be 
said  for  the  defenders.  There  is  a  class  of  cases  in  which  the  payment  is  not  purely 
eleemosynary,  but  is  in  implement  of  a  moral  or  natural  obligation.  We  need  not 
inquire  what  law  would  be  appliaible  in  that  class  of  cases,  but  I  accede  to  the  doctrine 
that  when  sums  are  paid  as  mere  alms,  though  under  a  mistake  in  fact,  there  is  no  con- 
dictio  indebiti.     I  adopt  on  that  subject  the  opinion  expressed  by  Lord  Mackenzie  in 
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the  case  of  Thomson,  and  I  think  the  only  question  here  is,  whether  the  money  was 
paid  as^in  implement  of  an  onerous  obligation,  or  whether  it  was  eleemosynary.  It  was 
perhaps  not  the  sole  nor  the  primary  object  of  this  society  to  found  a  benefit  club. 
The  earlier  history  shews  that  one  of  the  objects  at  least  was  the  lighting  of  the  Tay, 
and  that  the  funds  were  in  a  measure  to  be  derived  from  a  tax  on  vessels.  But  besides 
these  matters  a  system  was  introduced  to  provide  by  contributions  a  fund  for  the 
support  of  decayed  members,  and  that  received  the  sanction  of  the  Crown.  The 
members  were  bound  to  make  an  annual  payment  of  considerable  amount,  and  were  to 
forfeit  their  rights  if  they  ceased  to  pay.  Its  character  was  thus  a  mutual  insurance 
against  poverty.  The  circumstance  that  poverty  alone  gave  a  right  to  payment  does 
not  prove  that  it  was  eleemosynary.  So  soon  as  the  poverty  was  established,  the  con- 
dition was  fulfilled,  and  the  right  was  undoubted.  Nor  does  it  make  it  eleemosynary 
that  the  corporation  have  a  right  to  decide  on  the  question  of  poverty.  They  were  con- 
stituted a  tribunal  whose  decision  was  not  subject  to  review. 

I  cannot  but  think  that  the  bye-law  which  obliges  every  applicant  for  membership 
to  produce  a  certificate  of  the  state  of  his  health  before  being  admitted  is  very  important. 
It  is  just  like  the  course  adopted  by  an  insurance  company.  K  the  members  had  no 
legal  claim  on  the  funds,  such  a  clause  would  be  meaningless,  because  the  society  would 
have  nothing  to  apprehend  from  the  ill-health  of  its  members ;  but  the  provision  shews 
that  they  do  not  consider  that  it  would  be  optional  to  them  to  refuse  to  pay. 

I  think  further  that  this  is  the  husband's  debt.  The  law  assumes  a  contract  which 
will  bind  him.  The  money  paid  to  his  wife  became  in  bonis  of  him.  She  represented 
him  and  bound  him  in  all  contracts  necessary  for  her  subsistence,  and  the  equity  is,  that 
as  she  was  alimented  by  others  while  he  was  bound  to  do  so,  the  debt  so  created 
was  his. 

This  interlocutor  was  pronounced : — "  Find  that  the  payments  sued  for  were  made 
by  the  respondents  in  the  erroneous  belief,  in  point  of  fact,  that  the  defender  Cockerill 
was  dead :  Find  that,  with  the  exception  of  the  sum  of  13s.  annually,  the  said  payments 
were  made  on  the  footing  of  an  onerous  obligation,  and  that  the  defenders  are  now  bound 
to  repay  the  sums  concluded  for,  with  the  above  exception:  Therefore  dismiss  the 
appeal,  and  decern:  Find  the  respondents  entitled  to  expenses  in  this  Court,  and 
remit,"  &c. 

Ferguson  &  Junneb,  W.S. — Lindsay  &  Paterson,  W.S. — Agents. 


No.  67.  VIII.  Maopherson,  282.     1 4  Dec.  1 869.    2d  Div.— Sheriff  of  Forfar- 

shire, I. 

John  Gregory,  Pursuer  and  Appellant. — Sol.-Gen.  Clark — Balfour. 
David  Hill,  Defender  and  Eespondent. — Lord-Adv,  Young — Shand. 

Master  and  Servant — Reparation — Collahorateur. — A  person  employed  a  foreman  and 
masons  to  build  a  house  for  him,  paying  their  wages.  He  also  entered  into  a  contract 
with  a  joiner  for  the  execution  of  the  joiner  work.  In  an  action  of  damages  brought 
by  the  joiner  for  injury  sustained  by  him  while  working  in  the  house,  through  the 
fault  of  the  masons,  held  that  the  defender,  being  himself  the  master  of  the  masons, 
was  responsible  for  the  damage  caused  by  their  fault,  and  that  the  pursuer  was  not 
their  fellow-servant. 

Mr,  Hill,  a  potato-merchant,  in  September  1867,  was  in  the  course  of  building  a 
house  in  Dundee.  The  mason  work  was  executed  by  men  employed  by  him  without 
the  intervention  of  a  contractor,  while  the  firm  of  Shaw  and  Gregory  contracted  to  do 
the  necessary  joiner  work. 

[283]  H^^^  '^^B  anxious  to  have  the  ground  floor  fitted  up  as  a  shop  as  soon  as 
possible,  and  acting  on  his  request  Gregory  erected  a  bench,  and  commenced  operations, 
before  the  mason  work  of  the  upper  storeys  was  completed.  Immediately  over  Gregory's 
bench,  on  the  third  storey,  the  masons'  labourers  laid  down  a  gangway,  consisting  of  two 
battens,  each  six  and  a  half  inches  wide,  across  the  joists,  over  which  they  had  to  carry 
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the  stones  for  an  outside  stair.  When  carrying  a  large  stone,  weighing  about  three 
hundredweight,  the  end  of  it  struck  a  doorcheek,  and  the  men,  from  the  narrowness  of 
the  path,  being  unable  to  recover  their  balance,  the  stone  slipped  off  the  barrow,' and 
fell  through  the  different  floors,  and  on  reaching  the  ground  it  fell  on  Gregory,  whose 
leg  was  broken. 

Gregory  then  raised  this  action  in  the  Sheriff-court  of  Forfarshire  against  Hill,  con- 
cluding for  £1000  damages. 

The  defender  pleaded  that  he  was  not  liable,  in  respect  (1)  the  injury  was  sustained 
while  the  pursuer  was  voluntarily  engaged  at  work  on  the  defender's  premises,  which 
ought,  or  at  all  events  might  have  been  performed  at  the  workshops  of  the  pursuer's 
own  firm  elsewhere ;  (2)  the  pursuer  must  be  held,  as  a  master  joiner,  to  have  known, 
and  he  must  be  held  to  have  knowingly  undertaken,  .  .  .  the  risk  of  injury  from  the 
acts  of  other  workmen  simultaneously  employed  with  him  in  the  erection  of  the 
tenement ;  (3)  the  defender  having  no  professional  knowledge  of  the  carpenter,  joiner, 
or  builder  trades,  and  not  having  undertaken  the  personal  superintendence  of  the 
erection  of  his  new  tenement,  fulfilled  all  the  obligations  legally  incumbent  on  him  in 
the  transaction  by  selecting  proper  and  competent  persons  to  perform  and  superintend 
the  performance  of  the  work,  and  by  furnishing  them  with  adequate  materials  and 
resources  for  the  work.  (4)  The  injury  occurred  through  his  own  gross  negligence  and 
want  of  ordinary  precaution  against  danger,  and  reckless  disregard  of  warnings  of 
danger  arising  from  the  fall  of  materials  in  the  course  of  the  work  then  in  progress, 
given  to  him  by  the  other  workmen  and  otherwise. 

After  a  proof,  the  Sheriff-substitute  (Smith)  pronounced  this  interlocutor : — "  Finds 
it  proved  that  one  day  in  September  1867,  when  the  pursuer  was  working  on  the 
employment  of  the  defender  as  a  joiner,  on  the  ground  floor  of  a  new  building  belonging 
to  the  defender,  a  large  stone,  which  two  of  the  defender's  labourers  were  carrying  along 
a  gangway  composed  of  two  planks  laid  across  the  joists  of  one  of  the  upper  floors  of 
said  building,  fell,  through  the  fault  and  negligence  of  the  defender,  and  in  consequence 
thereof  the  pursuer's  leg  was  broken,  and  he  sustained  severe  personal  injuries :  There- 
fore repels  the  defences,  and  finds  the  defender  liable  in  damages ;  assesses  the  same  at 
the  sum  of  £160,  for  which  decerns,  with  interest  at  the  rate  of  5  per  cent  from  the 
date  of  citation  till  payment ;  Finds  the  defender  liable  in  expenses,"  &c. 

On  appeal  the  Sheriff  (Heriot)  recalled  the  interlocutor,  and  found  that  the  pursuer 
was  not  entitled  to  recover,  because  he  had  contributed  to  the  accident  by  culpably  and 
rashly  working  on  the  ground  floor  while  the  mason  work  was  in  progress  above.  The 
pursuer  appealed  to  the  Court  of  Session,  and  argued,  that  in  the  circumstances  proved 
the  defender  was  liable.  He  relied  on  the  case  of  Indermaur  t\  Dames,  26th  February 
1866,  L.  R  1  (C.  P.)  p.  274,  and  affirmed  6th  February  1867,  L.  R  2  (C.  P.)  p.  311. 
The  defender  argued ; — The  case  fell  under  the  principle  recognised  in  the  Bartons- 
hill  case.*  The  rule  culpa  tenet  tuos  auctores,  and  not  the  rule  respondeat  superior, \is 
applicable  wherever  the  injured  and  the  in-[284]"j^irer  are  engaged  in  a  common  work. 
This  has  been  recognised  in  many  cases  with  regard  to  collaborateurs,  but  the  principle 
applies  to  circumstances  where,  though  the  parties  are  not  fellow-servants,  their  work  is 
such  that  risk  from  injury  to  one  from  the  negligence  of  the  other  is  a  natural  and 
necessary  consequence  of  the  employment.  In  such  cases  the  master  of  the  man  who 
causes  the  injury  is  not  liable.  The  limitation  of  his  exemption  to  the  case  of  fellow- 
servants  is  founded  on  no  principle.  His  exemption  should  be  extended,  so  that  if  he 
have  taken  proper  care  in  the  selection  of  his  servants  he  shall  not  be  liable  for  injuries 
caused  by  them  to  others  who,  by  working  with  them,  voluntarily  expose  themselves  to 
the  risk. 

Lord  Justice-Clerk. — This  is  an  action  against  a  master  for  injury  caused  by  the 
negligence  of  his  workman.  The  defence  stated  is,  first,  that  there  was  no  fault ;  second, 
that  the  pursuer,  by  his  conduct,  contributed  to  the  danger ;  and  third,  that  the  case 
falls  under  the  principle  on  which  the  Bartonshill  case  was  decided  by  the  House 
of  Lords. 

On  the  first  point  I  concur  in  the  views  taken  by  the  learned  Sheriffs  in  the  CJonrt 
below,  and  I  have  little  to  add  to  what  has  been  stated  by  them.  It  seems  clearly 
proved  that  the  mode  adopted  for  conveying  the  stone,  which  was  the  cause  of  the 
accident,  to  its  destination,  was   insufficient  and   dangerous.     Indeed,  the  foreman, 

*  Bartonshill  Co.  v.  Reid,  H.  L.,  June  12,  1856,  3  Macq.  266. 
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Galloway,  explained  that,  but  for  the  pressure  put  upon  him  by  the  defender  to  hasten 
the  work,  he  never  would  have  allowed  the  course  in  question  to  be  followed,  and  would 
never  allow  it  again.  The  accident  plainly  happened  from  the  insufficiency  of  the  gang- 
way, probably  coupled  with  want  of  care  on  the  part  of  the  workmen. 

Secondly,  I  do  not  think  that  the  pursuer  in  any  way  contributed  to  the  accident. 
The  place  where  he  was  working  was  appropriated  to^the  fulfilment  of  his  own  contract. 
He  was  there  with  the  defender's  knowledge  and  consent.  I  cannot,  therefore,  concur 
in  the  judgment  of  the  Sheriff,  in  so  far  as  it  proceeds  on  this  ground. 

The  third  point  is  one  of  some  nicety,  and  relates  to  a  general  question  of  law  of 
considerable  importance.  For  the  solution  of  it  the  following  matters  of  fact  must  be 
kept  ID  mind. 

1st,  The  defender  had  no  contractor  for  the  mason  work,  but  employed  a  foreman 
and  workmen  to  execute  it,  who  were  paid  by  him,  and  were  his  servants. 

2d,  The  pursuer  was  a  partner  of  a  firm  of  joiners  called  Shaw  and  Gregory,  who 
contracted  to  perform  the  joiner  work,  and  employed  and  paid  their  own  servants. 

3d,  The  pursuer  was  injured  while  in  the  course  of  executing  the  joiner  work  by 
the  negligence  of  the  servants  employed  by  the  defender  to  execute  the  mason  work  of 
the  same  house. 

The  parties,  therefore,  were  engaged  in  different  departments  incident  to  the  con- 
struction of  the  house,  but  the  persons  who  did  the  injury  were  the  servants  of  the 
defender,  while  the  person  injured  was  not  the  servant  of  the  defender,  nor  a  fellow- 
servant  with  the  wrongdoer. 

On  these  facts,  the  question  arises,  whether  the  defender  is  exempt  from  the  ordinary 
liability  incurred  by  an  employer  for  the  consequences  of  the  negligence  of  his  servant, 
while  engaged  in  the  work  for  which  he  is  employed. 

It  may  be  assumed  as  matter  of  law,  that  in  the  general  case  an  employer  is  liable 
for  the  act  of  his  servant  while  engaged  in  the  work  of  the  employer.  This  liability 
rests  on  the  rule  quifacit  per  dliumfacit  per  se.  This,  in  the  case  of  acts  of  negligence, 
is  not  so  much  an  exception  to  the  rule  evlpa  tenet  mos  attctores,  as  an  example  of  it, 
because  the  servant  is  held  to  be  identical  with  the  master  in  acts  of  this  kind,  and  the 
law,  in  holding  the  master  liable,  does  so,  because  it  assumes  him  to  be  the  author  of 
the  wrong. 

It  may  also  be  assumed  as  the  present  law  that  a  servant  injured  by  the  negligence 
of  a  fellow-servant  while  engaged  in  a  common  employment  under  the  same  master  has 
no  claim  of  recompense  against  the  master.  The  question  we  have  to  determine  is, 
whether  this  exemption  extends  to  a  case  in  which  the  [285]-  party  injured  did  not  stand 
in  the  relation  of  servant  to  the  defender,  there  being  no  contract  of  service  between 
them,  and  the  pursuer  being  an  independent  contractor. 

It  has  been  argued  to  us  that  the  immunity  of  the  employer  of  labour  extends  to  all 
cases  in  which,  through  the  negligence  of  their  servants,  injuries  are  inflicted  and 
received  in  the  course  of  labour  for  a  common  object,  even  when  the  party  injured  is 
not  a  servant  at  all,  and  has  no  contract  of  service  with  the  employer  of  him  who  has 
caused  the  injury. 

This  plea  makes  it  necessary  that  we  should  clearly  appreciate  the  foundation  on 
which  the  undoubted  proposition  I  have  stated  rests. 

The  doctrine  in  question  is  of  modem  growth.  Until  the  Bartonshill  case  it  was 
unknown  to  our  law,  and  was  repudiated  by  our  Judges.  But  it  is  now  clearly 
established,  and  now  both  in  England  and  Scotland  it  is  universally  recognised.  But 
the  conditions  of  the  rule  thus  established  have  been  fruitful  of  controversy. 

If  the  exemption  of  the  employer  rested  on  the  first  and  the  latest  of  the  series  of 
the  decided  cases  on  this  head — on  Priestly  and  Fowler  *  on  the  one  hand,  and  the  Lord 
Chancellor's  dicta  in  the  case  of  Merry  and  Cunninghame  t  on  the  other — I  could  go  along 
with  much  of  the  argument  which  was  addressed  to  us  by  the  Lord  Advocate.  I  could 
easily  see  that  the  combined  views  in  these  two  decisions  might  lead  to  the  principle, 
that  where  parties  in  the  full  knowledge  of  the  risk  are  engaged  in  a  conunon  work, 
and  one  is  injured  by  the  fault  of  the  other,  the  master  shall  not  be  liable  if  he  have 
been  reasonably  careful  in  his  selection  of  his  servant,  or  unless  some  personal  fault  is 
attributable  to  him,  and  that  without  regard  to  the  relations  of  the  party  injured  and 
the  employer.     Nor  do  I  say  that  such  a  rule  would  in  itself  be  at  all  inequitable. 

*  3  Meeson  &  Welsby.  t  Ante,  vol.  vi.  H.  L.  p.  84. 
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The  case  of  Priestly  was  decided  on  a  general  view  of  mixed  facts ;  the  causes  of  the 
accident  being,  (1)  defect  in  the  waggon;  (2)  overloading;  and  (3)  careless  driving; 
and  the  Court  held  that,  as  the  servant  injured  knew  the  waggon  and  knew  of  the 
loading,  he  was  as  well  able  to  judge  of  the  risk  as  the  master  could  be.  Little  turned 
there  on  the  fact  that  it  was  a  fellow-servant  who  had  caused  or  contributed  to  the 
injury.  But  it  was  fourteen  years  after  Priestly  and  Fowler  before  the  doctrine  we  are 
now  considering  was  established  in  England,  and  although  Priestly 's  case  was  involved 
as  sanctioning  it,  the  rule  deduced  from  it  was  really  of  a  far  more  precise  and  artificial 
nature  than  the  views  on  which  that  case  was  decided. 

The  rule  thus  established  rests  on  the  assumption  of  an  implied  stipulation  in  the 
contract  of  service,  by  which  the  servant  undertakes  to  his  master  to  run  the  risk  of 
the  negligence  of  his  fellow-servant  engaged  in  the  same  common  work.  This  is  held 
to  be  his  contract  with  his  employer,  and  to  be  included  in  the  wages  paid  to  him. 
Unless  this  be  the  principle,  I  am  unable  to  understand  the  ground  on  which  the  whole 
series  of  cases  in  England  have  proceeded. 

I  might  refer,  in  proof  of  this  proposition,  to  any  of  the  cases  in  which  the  master 
has  been  held  to  be  exempted  since  the  first  of  them  in  which  the  doctrine  was  first 
clearly  announced.  Lord  GampbelFs  Act,  which,  for  the  first  time  in  the  law  of 
England,  gave  a  right  of  action  to  representatives  in  cases  of  death  caused  by  accident, 
be(»une  law  in  1847,  and  in  1850,  in  an  action  brought  on  that  statute  for  the  first 
time,  the  distinction  was  broadly  taken  between  the  liability  of  a  master  for  the  acts  of 
his  servants  to  a  stranger  and  that  to  another  servant  in  his  employment.  *  Baron 
Alderson  thus  laid  down  the  rule : — "  The  principle  is,  that  a  servant  when  he  engages 
to  serve  a  master  undertakes,  as  between  him  and  his  master,  to  run  all  the  ordinary 
risks  of  the  service,  and  this  includes  the  risk  of  negligence  on  the  part  of  a  fellow- 
servant  whenever  he  is  acting  in  discharge  of  his  duty  as  servant  of  him  who  is  the 
common  master." 

This  doctrine  of  implied  contract  on  the  part  of  the  workman  or  servant  was 
repeated  in  the  same  terms  in  many  other  cases  in  England  down  to  the  decision 
[286]  0^  ^^®  Bartonshill  case,  which  extended  it  to  Scotland,  where  it  had  been 
previously  unknown,  and  indeed  repudiated.  Lord  Granworth's  judgment  in  that  case 
made  no  alteration  on  the  rule  which  had  previously  been  laid  down,  nor  was  it 
understood  to  do  so.  For  in  a  case  decided  two  years  afterwards,  in  which  the 
Bartonshill  case  was  specially  referred  to  and  founded  on,t  Chief-Justice  Erie  quotes 
the  following  passage  from  Mr.  Justice  Blackburn's  opinion  as  a  true  statement  of  the 
law.  It  was  conceded  in  that  case  that  the  person  injured  was  a  fellow-servant  of  him 
who  had  inflicted  the  injury,  but  the  question  was,  whether  they  were  engaged  in  the 
same  work.  Mr.  Justice  Blackburn  said, — "  There  are  many  cases  where  the  immediate 
object  on  which  one  servant  is  employed  is  very  dissimilar  from  that  on  which  the 
other  is  employed,  and  yet  the  risk  of  injury  from  the  negligence  of  the  one  is  so  much 
a  natural  and  necessary  consequence  of  the  employment  which  the  other  accepts,  that 
it  must  be  included  in  the  risks  which  are  to  be  considered  in  his  wages." 

I  shall  only  refer  farther,  in  illustration  on  this  head,  to  the  opinion  of  Chief  Baron 
Kelly  in  the  case  of  Warburton  v.  The  Great  Western  Eailway  Company,  decided  in 
1867,  who  thus  defi|ies  the  rule : — "  The  principle,  or  rather  the  proposition  of  law 
established  by  these  cases  is,  that  where  two  or  more  persons  are  the  servants  of  one 
master,  and  engaged  in  one  common  employment,  the  master  is  not  liable  to  an  action 
for  any  injury  sustained  by  one  servant  by  reason  of  the  negligence  of  another  in  the 
work  of  employment  which  is  common  to  both,  or  incidental  to  the  carrying  on  of  the 
general  business  or  the  operations  in  which  the  one  and  the  other  are  engaged.  And  the 
ground  upon  which  these  decisions  have  been  pronounced  is,  that  it  must  be  presumed  that 
a  servant  takes  upon  himself  the  risk  of  any  injury  he  may  sustain  by  the  negligence  of 
another  servant  under  the  same  master,  and  in  the  same  employment,  and  that  such 
risk  is  part  of  the  consideration  for  the  wages  which  he  is  entitled  to  receive.  This 
proposition,  to  the  extent  to  which  I  have  stated  it,  and  which  is  to  be  deduced  from 
the  case  of  Morgan  v.  Vale  of  Neath  Eailway  Company,  and  many  other  authorities, 
has  now  become  established  law." 

I  am  unable,  therefore,  to  find  any  ground   for   holding  that  this  exemption  or 

*  Hutchinson,  May  22,  1850,  5  Excheq.  352. 

t  Morgan  v.  Vale  of  Neath  Ry,  Coy.,  L.  R,  1  Q.  B.  149. 
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immunity  can  be  pleaded  on  any  other  footing  than  as  an  incident  or  an  implied 
condition  of  a  contract  of  serrice  for  which  the  servant  receives  an  express  equivalent 
in  the  shape  of  wages.  It  can  therefore  only  take  effect  where  the  person  injured  haK 
become  a  party  to  a  contract  of  service,  and  it  has  never  been  applied  in  any  case  in 
which  that  relation  did  not  subsist.  The  line  has  been  sharply  drawn  and  uniformly 
observed,  although  many  questions  have  arisen  as  to  who  are  fellow-workmen,  and 
what  is  common  employment. 

Bat,  in  this  case,  the  plea  of  the  defender  entirely  repudiates  the  idea  of  contract 
between  master. and  servant  as  the  ground  of  his  immunity.  He  says  that  the  rule 
does  not  rest  on  an  implied  contract  on  the  part  of  the  servant,  but  on  a  wider  principle, 
which  renders  the  master  in  a  much  larger  class  of  cases  only  liable  for  his  own  acts, 
and  the  selection  of  proper  persons  to  do  the  work.  Whatever  I  may  think  of  the 
ground  on  which  the  rule  has  been  rested,  or  however  willing  I  might  be  to  see  the 
exemption  of  the  master  placed  on  a  more  general  footing,  I  can  find  no  authority 
which  has  laid  down  any  such  rule  for  our  guidance.  It  might  have  been  sounder 
to  measure  the  liability  of  the  master  by  the  proper  legal  incidents  of  his  own  position 
rather  than  by  an  artificial  and  rather  fanciful  implication  of  a  tacit  contract,  which 
hardly  affords  a  solid  foundation  for  the  result  deduced  from  it.  That  a  workman 
nndertakes  the  risks  of  the  employment  is  only  true  in  the  sense  of  which  it  is  true 
that  every  one  who  contracts  takes  the  ordinary  risks  incident  to  the  fulfilment  of  his 
contract  He  does  not  thereby  engage  to  liberate  others  from  their  legal  liability  to 
hun.  He  does  not  engage  to  free  the  master  from  the  consequences  of  his  own  neglect, 
nor  is  it  easy  to  see  why  he  should  be  supposed  to  intend  to  liberate  him  from  the 
consequences  of  acts  which  the  law  assumes  to  be  his.  It  is  true  also  of  the  master, 
in  his  contract  with  his  workmen;  and  he  who  employs  twenty  workmen  may  be 
justly  said  to  know  and  take  the  risk  of  his  liability  for  the  negligence  [287]  ^^  ®^^  ^^ 
them.  That  is  truly  an  ordinary  risk  of  the  employment  of  labour.  But  under 
colour  of  the  phrase  an  "  ordinary  risk,"  there  has  been  spelt  out  of  the  contract  of 
service  a  special  contract  of  liberation  or  indemnity  under  which  the  workman  is  held 
not  so  much  to  undertake  a  risk  as  to  free  from  responsibility  those  whom  otherwise 
the  law  would  have  made  liable  to  him.  But  the  more  artificial  the  rule  the  more 
necessary  it  is  that  we  should  strictly  adhere  to  it ;  and  if  we  were  once  to  decide  that 
this  implied  contract  was  not  the  foundation  of  the  rule,  I  do  not  see  that  we  could 
stop  short  of  what  would  be  a  more  scientific  rule,  liberating  the  master  in  all  cases  in 
which  he  had  been  gidlty  of  no  personal  neglect. 

While,  therefore,  I  do  not  deny  that  some  expressions  fell  from  the  Lord  Chancellor 
and  Lord  Colonsay,  in  the  case  of  Merry  and  Cunninghame,  pointing  at  a  larger  and 
different  canon  of  liability,  I  can  only  read  them  as  amounting  to  a  wider  definition  of 
the  term  fellow-servant,  and  not  as  extending  the  immunity  to  any  case  in  which 
the  party  injured  was  not  the  servant  of  the  common  master. 

In  this  case  the  person  injured  was  a  contractor,  having  men  under  him.  Had 
any  of  his  servants,  through  negligence,  injured  one  of  the  public,  he,  and  not  the 
defender,  would  have  been  liable,  which  plainly  shews  that  the  pursuer  was  not  his 
servant.  I  think  we  should  sustain  the  appeal,  and  revert  to  the  interlocutor  of  the 
Sheriff-substitute. 

LoBD  Cowan  concurred. 

Lord  Bsnholme. — This  is  a  case  of  extreme  interest  It  appears  to  me  that  we 
must  trace  out  the  principle  and  rule  applicable  to  this  subject  to  arrive  at  a  satisfactory 
result  The  most  general  rule  is  culpa  tenet  mos  auetores^  which  is  a  rule  deeply  founded 
in  justice,  that  he  who  is  in  fault  should  alone  be  liable  for  the  consequences.  But 
then  there  has  been  clearly  established  an  exception  to  this  general  rule  indicated  by 
the  maxims  quifaeit  per  aliumfacitper  «c,  and  respondeat  superior.  Both  involve  this 
element — the  dependence  of  the  party  in  fault  on  another ; — a  control  which  extends 
the  liability  from  the  actor  to  the  person  supposed  to  have  acted  through  him — such  a 
control  over  the  faulty  person  as  to  extend  the  liability  contrary  to  the  general  rule. 
The  condition  of  that?  exception  is  control  such  as  exists  in  the  relation  of  master  and 
servant ;  and  wherever  that  controlling  relation  does  not  exist,  the  exception  will  not 
apply.  It  is  necessary  to  make  this  observation  on  the  Lord  Advocate's  argument  He 
took  as  an  illustration  cases  of  contract  of  carriage,  and  argued  that  as  the  carrier  was 
liable  for  the  defective  condition  of  the  carriage  supplied  to  him  by  the  carriage  maker, 
that  that  was  a  case  of  a  party  liable  for  the  fault  of  another.     That  is  not  the  case  of 
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a  party  liable  for  the  fault  of  another ;  it  is  the  ease  of  a  party  liable  for  his  own  fault 
It  is  true  that  the  defective  condition  of  the  coach  is  the  fault  of  the  coachmaker,  but 
it  is  not  for  that  fault  that  the  carrier  is  made  liable,  but  for  his  own  fault,  in  failing  in 
his  own  contract  of  carriage,  part  of  which  is  a  guarantee  that  the  carriage  used  In 
sufficient.  It  is  not  a  case  under  the  exception,  but  a  case  under  the  rule  itself,  because 
he  is  made  liable  for  his  own  fault  In  order  to  the  application  of  the  exception,  there 
must  be  such  a  dependence  of  the  one  party  and  the  other  as  amounts  to  such  a  control 
as  a  master  has  over  his  servant  No  such  control  exists  between  a  contmctor  and  his 
employer.  This  comparative  independence,  whilst  it  excludes  the  exception,  by  relieving 
the  employer,  brings  into  play  the  general  rule.  The  contractor  has  an  independent 
character,  and  is  answerable  for  his  own  or  his  own  servant's  fault.  There  is  a  limita- 
tion on  the  exception  thus  established — ^a  limitation  of  a  very  artificial  kind — ^namely, 
that  the  master  shall  not  be  answerable  when  the  party  injured  is  a  fellow-servant 
engaged  in  common  employment  with  the  party  in  fault.  I  am  free  to  admit  that  I 
think  the  explanation  given  of  this  limitation  is  a  very  unsatisfactory  and  artificial  one 
— a  supposed  contract  between  master  and  servant  that  the  latter  shall  not  claim  damages 
in  such  a  case.  Can  there  be  anything  more  artificial  f  I  should  say  you  might  just 
as  well  presume  that  implied  contract  in  the  case  of  a  contractor  as  in  the  [288]  <^^®  ^^ 
a  fellow-servant  strictly  so  called.  1  think  there  are  some  passages  in  the  opinions  of 
the  English  Judges  which  shew  that  they  are  dissatisfied  with  the  narrow  extent  of 
this  limitation ;  but  perhaps  the  principle  may  he  stated,  that  whenever  there  is  a  joint 
engagement  involving  a  common  risk,  tiie  employer  shall  not  be  liable. 

Lord-Advocate, — I  carried  it  further,  and  argued  that  a  man  was  not  liable  to  his 
guests  or  to  any  one  voluntarily  exposing  themselves  to  the  risk  of  carelessness  of  his 
servants. 

Lord  Bskholmx. — Perhaps  so,  but  that  would  carry  the  limitation  so  far  as  to  do 
away  with  the  exception  altogether,  and  to  extend  to  every  case  the  rule  that  no  man 
shall  be  liable  except  for  his  own  fault  But  whether  we  think  the  explanation  satis- 
factory or  not,  we  must  give  fair  scope  to  the  limitation  which  has  been  established, 
and  administer  the  law  as  we  find  it  The  limitation,  as  I  think,  has  not  as  yet  been 
carried  beyond  the  case  of  servants  in  a  common  employment.  There  have  been  some 
cases  where  the  man  iigured  was  the  servant  of  another,  and  where  the  master  of  the 
delinquent  was  found  liable,  although  the  two  servants  were  engaged  in  the  same  employ- 
ment    The  difference  of  masters  was  the  distinguishing  feature  of  these  cases. 

In  the  present  case,  the  contractor  did  not  stand  in  the  relation  of  common  servant 
with  the  man  whose  n^ligence  caused  the  accident  The  builder  acted  as  his  own 
head-mason,  and  he  entrusted  the  joiner  work  to  an  independent  contractor.  The  parties 
are  thus  not  under  the  limitation  which  applies  to  fellow-servants  only.  1  say  nothing 
about  the  other  two  grounds  of  judgment,  as  1  think  the  case  depends  upon  the  extent 
of  the  limitation. 

Lord  Neavbs. — I  concur.  We  must  decide  this  case  according  to  the  law  as  it 
stands,  independent  of  any  views  we  may  take  of  its  history  or  merits.  There  is  a 
distinction  between  actions  laid  on  contract  and  actions  arising  quan  ex  delieio.  An 
action  for  breach  of  contract  does  not  necessarily  imply  blame ;  it  merely  assumes  that 
the  party  sued  has  contracted  to  do  something  which  he  has  failed  to  do,  and  is  there- 
fore liable  in  damages  for  non-fulfilment  The  only  question  is  what  was  the  contract, 
and  the  contractor  is  liable  whether  the  failure  was  caused  by  his  own  act  or  by  that 
of  others  whom  he  employed. 

But  in  actions  on  queui  delict  which  proceed  on  injury  from  negligence,  the  leading 
maxim  is  quifacit  per  alium  faeit  per  se,  and  that  has  been  held  to  infer  that  a  master 
is  liable  for  the  acts  of  his  servant.  How  this  rule  arose  we  need  not  inquire.  But  it 
is  limited  to  cases  of  negligence  or  unskilfulness ;  for  when  the  injury  arises  from  crime, 
there  the  maxim  is  cidpa  tenet  suos  anetores.  The  master  is  not  liable  for  his  servants' 
crime.  The  rule  which  makes  a  master  generally  liable  for  the  negligence  of  his  servants 
has  this  recommendation,  that  it  seems  the  best  way  to  insure  vigilance  in  selecting  and 
superintending  servants,  and  it  would,  1  think,  be  contrary  to  common  feelings  of  justice, 
if  a  man  who  was  injured  by  the  carelessness  of  my  servant  in  my  business  should  have 
an  action  only  against  the  servant. 

It  has  latterly  been  settled  by  a  series  of  decisions  that  a  man  is  not  liable  for  the 
acts  of  an  independent  contractor  whom  he  employs.  It  has  also  been  settled  that  when 
the  injurer  and  injured  are  fellow-servants  of  the  same  master  engaged  in  the  s«me 


Vm.  ICACFHERSON,  289.      DUNDEE  CALENDERING  CO.  &  ANOTHER  [1869]      419 

work  the  master  is  not  liable.  Fellow-servants  are  held  to  take  their  risk  of  such  occur- 
rences. But  I  do  not  think  there  is  anything  in  the  cases  which  would  justify  us  in 
cuTjing  this  exception  to  the  rule  so  far  as  the  defender  wishes.  It  has  been  applied 
in  circumstances  where  the  two  servants  were  not  exactly  in  the  same  grade  or  position, 
but  it  has  never  been  applied  except  where  they  were  both  servants  of  the  same  master. 
The  question  then  is,  whether  the  present  case  comes  under  that  category  ?  It  plainly 
does  not  The  pursuer  who  was  injured  was  not  the  servant  of  a  common  employer 
with  the  man  whose  negligence  caused  the  accident.  I  think,  therefore,  we  should 
return  to  the  interlocutor  of  the  Sheriff-substitute. 

This  interlocutor  was  pronounced : — "  Find  that  the  firm  of  Shaw  [289]  and  Gregory, 

of  which  the  pursuer  is  a  partner,  were  the  contractors  for  the  joiner  work  of  a  new 

house  which  the  defender  was  in  the  course  of  constructing,  and  the  mason  work  of 

which  was  executed  by  the  defender  himself,  by  a  foreman  and  workmen  who  were  the 

defender's  servants,  and  employed  and  paid  by  him :  Find  that  the  pursuer,  while  in 

the  course  of  executing  the  joiner  work  of  the  defender's  house,  was  injured  by  the 

falling  of  a  stone  which  the  defender's  servants  were  engaged  in  using  for  the  mason 

work  of  the  same :  Find  that  the  said  injury  was  occasioned  by  the  negligence  of  the 

defender's  servants :  Find  that  the  pursuer  was  not  a  servant  of  the  defender,  and  that 

he  did  not  contribute  to  the  cause  of  the  injury :  Therefore  sustain  the  appeal,  alter 

the  judgment  of  the  Sheriff,  repel  the  defences,  and  find  the  defender  liable  to  the 

pursuer  in  damages,  and  assess  the  same  at  the  sum  of  £160,  and  decern:  Find  the 

defender  liable  in  expenses,  both  in  this  Court  and  in  the  inferior  Court,  and  remit,"  &c 

Hbnrt  BuoHANy  S.S.C. — Hill,  Rbid,  &  Drummond,  W.S. — Agents. 

[Approved,  Leddy  v.  Gibson  &  Co.,  1873,  11  M.  304;  Adams  v.  Glasgow  &  S.-W. 
Railway  Co.,  3  R.  215.  Overruled^  Woodhead  r.  Gartness  Mineral  Co.,  1877,  4  R. 
469.] 
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DuNDBE  Calendering  Company. — D.-F.  Gordon — J,  Marshall 
Robert  Duff  (John  DufTs  Trustee). — Sol-Oen,  Clark — Shand. 

Sight  in  Security — Completion  of  Title — Back-bond. — A.  disponed  certain  biirgage 
subjects  to  B.y  with  procuratory  of  resignation.  B,,  who  never  executed  tbe  pro- 
curatory  nor  was  infeft,  borrowed  £500  from  C,  and  granted  to  him  an  ex  facie 
absolute  disposition  (bearing  to  be  granted  for  causes  specified  in  a  back-bond),  with 
an  assignation  to  AJs  procuratory.  The  back-bond  never  was  recorded.  (7.  took 
infeftment  on  -4.'«  procuratory.  B.  subsequently  sold  and  assigned  bis  right  of  rever- 
sion, and  the  assignation  was  intimated  to  C,  the  heritable  creditor.  C  subsequently 
conveyed  to  persons  who  were  infeft,  subject  to  the  conditions  of  the  back-bond. 

B,^»  assignee  having  sold  the  subjects,  tendered  to  the  purchasers  a  disposition  by 
the  heritable  creditor,  with  consent  of  himself  as  the  person  holding  the  reversionary 
right 

The  purchaser  objected  to  the  sufficiency  of  the  title,  on  the  grounds  (1)  that,  by  the 
reference  to  the  back-bond,  the  heritable  creditor's  title  was  ex  facie  one  of  security 
only ;  and  (2)  that  B,^s  right  of  reversion  was  a  full  personal  right  to  the  subjects, 
and  was  intransmissible  without  dispositive  words,  and  had  not  been  carried  by  B*9 
assignation  of  the  right  of  reversion,  the  right  now  being  vested  in  BJs  creditors  in 
bankruptcy. 

Eeid  (diss.  Lord  Deas),  (1)  that  by  the  infeftment  of  C,  on  A's  procuratory  the  title 
to  the  lands  was  vested  in  him,  subject  to  the  burden  of  the  right  of  reversion ;  (2)  that 
J5.'«  right  of  reversion  was  merely  vlJus  actioniSy  which  was  carried  by  the  assignation  ; 
and  therefore  (3)  that  the  title  tendered  was  sufficient. 

E3j)enses — Title — Sale  of  Heritage. — There  is  no  general  rule  that  a  purchaser  of 
heritable  subjects,  who  states  a  plausible  objection  to  the  title  offered  to  him,  is  entitled 
to  the  expense  of  clearing  the  title. 
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In  1824  John  Nicoll,  infeft  in  certain  burgage  subjects  in  Dundee,  conveyed  them 
to  William  Howe.  The  disposition  contained  a  procuratory  of  resignation,  which  was 
not,  however,  executed  by  William  Howe,  so  that  no  title  in  his  favour  appeared  in  the 
Register  of  Sasines. 

In  the  same  year  Howe,  by  an  ex  facie  absolute  disposition  and  assignation,  dated 
3d  April,  conveyed  the  property  to  Ferguson's  trustees,  the  cause  of  granting  being  thus 
expressed : — "  I,  William  Howe,  manufacturer  in  Dundee,  for  the  causes  specified  in  a 
back-bond  of  the  date  [290]  hereof,  granted  by  Elizabeth  Clark,  spouse  of  the  late 
William  Ferguson,  brewer,  Dundee,  John  Hutcheson,  merchant  there,  David  Guillan, 
merchant  there,  and  John  Mudie,  manufacturer  there,  trust-disponees  of  the  late 
William  Ferguson,  in  my  favour,  have  sold  and  disponed,"  &c.  The  disposition  and 
assignation,  inter  alia,  contained  an  obligation  to  infeft,  and  an  assignation  to  the  title- 
deeds,  including  specially  Nicoll's  disposition  and  the  unexecuted  procuratory  of  resigna- 
tion therein  contained. 

Of  the  same  date  a  separate  mutual  deed,  bearing  to  be  a  bond  and  back-bond,  was 
executed  by  Howe  and  Ferguson's  trustees,  in  which  Howe  acknowledged  that  he  had 
borrowed  £500  from  Ferguson's  trustees,  and  bound  himself  to  repay  the  same ;  and 
the  said  trustees,  on  the  other  hand,  acknowledged  that,  although  the  said  disposition 
and  assignation  was  ex  facie  absolute,  it  had  been  granted  solely  as  a  security  for  the 
said  sum  of  £500  of  principal,  and  corresponding  interest  and  penalty ;  and  they  bound 
themselves  to  denude  of  the  same,  and  grant,  subscribe,  and  deliver  a  valid  and  formal 
disposition  of  the  said  subjects,  containing  warrandice  from  fact  and  deed  of  themselves 
and  their  constituents,  obligation  to  infeft,  procuratory  of  resignation,  and  all  other 
necessary  clauses  for  divesting  them  (Ferguson's  trustees)  and  their  successors  of  the 
right  and  title  to  the  said  subjects,  and  reinvesting  the  same  in  the  person  of  the  said 
William  Howe  and  his  heirs  and  assignees,  on  payment  of  the  sud  sum,  and  relief  of 
all  obligations,  as  therein  stated. 

Ferguson's  trustees  were  infeft  on  the  procuratory  of  resignation  above  set  forth, 
conform  to  instrument  of  resignation  and  sasine  in  their  favour,  dated  23d  June,  and 
recorded  in  the  Register  of  Sasines  for  the  burgh  of  Dundee  on  14th  July  1824.  No 
reference  to  the  back-bond  was  contained  in  the  instrument  of  sasine,  which  was  an 
absolute  infeftment  in  favour  of  Ferguson's  trustees,  "as  having  acquired  right  thereto, 
as  said  is,  heritably  and  irredeemably,  in  due  and  competent  form." 

Various  transmissions  of  the  subjects  took  place,  the  first  in  order  being  a  convey- 
ance by  Ferguson's  trustees  to  Mrs.  Elizabeth  Ferguson  or  Lawson,  dated  12th  December 
1848,  and  registered  18th  December  1848.  At  the  date  of  this  action  they  were  vested 
in  Dr.  Alexander  Duncan,  as  only  surviving  trustee  of  Mrs.  Elizabeth  Bussell  or 
Adamson,  in  virtue  of  a  disposition  by  Elizabeth  and  Alexander  Lawson,  dated  25th 
May,  and,  with  warrant  of  registration  thereon,  recorded  in  the  Burgh  Register  of 
Sasines  for  Dundee  on  28th  May,  both  in  1864.  In  all  these  transmissions,  as  recorded 
in  the  Register  of  Sasines,  the  subjects  were  conveyed,  "  always  subject  to  the  condi- 
tions specified  in  a  back-bond,  dated  the  3d  day  of  April  1824,  granted  by  the  said 
trustees  of  the  said  William  Ferguson  in  favour  of  William  Howe,  manufacturer  in 
Dundee,  and  his  heirs  and  assignees."  The  bond  and  back-bond  itself,  however,  was 
never  recorded  in  any  Register  of  Sasines  or  other  public  register;  and  it  was  not 
mentioned  or  referred  to  in  the  Register  of  Sasines  till  18th  December  1848,  when  the 
sasine  in  favour  of  Mrs.  Lawson  was  recorded. 

William  Howe,  after  conveying  the  subjects  to  Ferguson's  trustees  and  receiving 
the  back-bond  above  set  forth,  executed  an  assignation,  dated  5th  June  1838,  which,  on 
the  narrative  of  the  disposition  by  him  of  3d  April  1824,  and  of  the  bond  and  back- 
bond above  set  forth,  proceeded  thus : — "  And  now  seeing  that  in  consideration  of  the 
sum  of  £1000  sterling  instantly  advanced  and  paid  to  me  by  John  Duff,  merchant  in 
Dundee,  whereof  I  do  hereby  acknowledge  the  receipt,  and  discharge  him,  and  his 
heirs,  executors,  and  successors  thereof  for  ever ;  and  also,  in  consideration  of  the  said 
John  Duff  freeing  and  relieving  me  and  my  heirs,  executors,  and  successors  of  the  fore- 
said sum  of  £500,  contained  in  [291]  *^®  foresaid  bond  for  that  amount,  granted  by 
me  to  the  trust-disponees  of  the  said  William  Ferguson,  I  have  agreed  to  grant  these 
presents  in  his  favour  in  manner  underwritten :  Therefore  I  have  assigned  and  made 
over,  as  I  do  hereby  assign,  convey,  and  make  over  to  and  in  favour  of  the  said  John 
Duff  and  his  heirs  and  assignees  whomsoever,  all  right  of  redemption  and  reversion  com- 
petent to  me,  of  the  said  subjects  and  others  above  mentioned  in  virtue  of  the  said  back- 


rai.  MAOPHEBSON,  2&2.      DUNDEE  CALENDERING  CO.  &  ANOTHER  [1869]      421 

bond  before  narrated,  together  with  the  said  back-bond  itself,  whole  clauses,  tenor,  and 
contents  thereof,  with  all  that  has  followed  or  is  competent  to  follow  thereon  for  ever, 
with  full  power  to  the  said  John  Duff  and  his  foresaids  to  use  an  order  of  redemption 
against  the  said  Elizabeth  Clark,  John  Hutchison,  David  Guillan,  and  John  Mudie, 
bustees  foresaid  and  their  foresaids,  and  to  premonish  them  to  receive  the  sums  for 
which  the  said  subjects  and  others  were  conveyed  as  aforesaid,  and  on  their  failure  to 
do  80,  to  make  consignation,  raise  declarators,  and  other  necessary  actions,  and  use  all 
manner  of  diligence  for  obtaining  the  said  subjects  and  others  duly  redeemed  from  the 
said  trustees  and  their  foresaids,  and  duly  and  validly  invested  in  the  person  of  the  said 
John  Duff  or  his  foresaids,  the  titles  to  the  said  heritable  subjects  being  on  such  redemp- 
tion taken  to  the  said  John  Duff  or  his  foresaids." 

This  assignation  was  intimated  to  Ferguson's  trustees  on  6th  July  1838,  and  Ihe 
intimation  was  acknowledged  by  them.  On  the  death  of  John  Duff  the  right  to  the 
assignation  was  carried  by  his  settlement  to  his  trustee,  Eobert  Duff. 

On  8th  May  1840,  about  two  years  after  the  assignation  was  granted  and  intimated 
as  aforesaid,  the  estates  of  William  Howe  were  sequestrated  under  the  Bankrupt  Act. 
He  was  afterwards  discharged  without  a  composition ;  and  John  Morrison,  the  trustee,  was 
discharged  on  11th  June  1858.  No  reconveyance  of  William  Howe's  estates  was  made 
in  his  favour  subsequent  to  the  sequestration ;  and  the  sequestration  itself  was,  not  re- 
called. Since  the  date  of  the  disposition  and  assignation  by  Howe  to  Ferguson's  trustees, 
neither  Ferguson's  trustees  nor  any  of  their  successors  (including  Adamson's  trustee), 
had  ever  been  in  possession  of  the  subjects  in  question.  The  subjects  were  possessed 
by  Howe  himself  till  he  assigned  his  right  of  redemption  to  Duff,  and  Duff  and  his 
trustees  were  ever  afterwards  in  possession  until,  in  March  1869,  they  sold  the  property 
to  the  Dundee  Calendering  Company. 

A  question  then  arose  as  to  the  validity  of  the  title  offered  by  the  seller.  That 
title  was  a  disposition  by  Dr.  Duncan  as  Mrs.  Adamson's  trustee,  and  vested  with  the 
title  to  the  property,  with  consent  of  Eobert  Duff  as  in  right  of  the  reversionary 
interest  in  the  property,  and  by  him  for  all  his  right  and  interest  therein. 

The  Dundee  Calendering  Company  refused  to  accept  the  title  offered,  without  a 
judicial  decision  as  to  its  sufficiency,  whereupon  Duff  threatened  to  sell  the  subjects  to 
a  third  party.  The  company  presented  a  note  of  suspension  and  interdict,  to  which 
answers  wore  lodged,  after  which  procedure  was  stayed  for  the  purpose  of  obtaining 
the  judgment  of  the  Court  in  this  special  case. 

The  opinion  and  judgment  of  the  Court  were  craved  on  this  question: — "Was 
William  Howe's  right  of  reversion  of  the  subjects  above  described,  under  the  bond  and 
back-bond  above  set  forth,  effectually  transmitted  by  him  to  the  late  John  Duff  by  the 
intimated  assignation  thereof,  also  above  set  forth ;  and  is  the  title  offered  by  the 
seller  of  the  said  subjects  a  valid  and  sufficient  absolute  and  irredeemable  title  thereto, 
and  are  the  Dundee  Calendering  Company,  as  the  purchasers  thereof,  bound  to  accept 
that  title  ?  " 

[292]  1*  ^^  argued  for  the  Dundee  Calendering  Company — (1)  That  the  express 
reference  to  the  bond  and  back-bond  above  mentioned  in  the  titles  held  by  Ferguson's 
trustees,  and  by  their  successor  Adamson's  trustee,  as  forming  a  condition  of  and 
burden  upon  the  title  of  him  and  his  authors,  and  also  the  express  reference  to  that 
condition  and  burden  in  the  Register  of  Sasines  of  the  burgh  of  Dundee  throughout 
the  progress  of  titles,  have  the  effect  of  incorporating  the  right  of  reversion  in  these 
titles,  and  of  making  the  right  of  Adamson's  trustee  ex  facie  of  his  title  one  of  security 
merely,  so  that  he  could  not  give  a  valid  irredeemable  title  to  the  property.  (2)  That 
the  right  of  reversion  in  the  person  of  William  Howe  was  not  a  mere  personal  claim 
under  a  pactum  de  retrovendendo^  transmissible  by  a  bare  assignation,  but  was  truly  a 
right  of  property  in  the  subjects,  incapable  of  being  transmitted  without  the  use  of 
proper  and  of  de  prassenti  dispositive  words.  (3)  That,  owing  to  the  absence  of  such 
words  from  the  assignation  of  his  right  of  reversion,  granted  by  Howe  to  John  Duff, 
that  deed  was  inept  as  a  conveyance  of  said  right  to  Duff,  and  that  the  said  right  was 
carried  to  Howe's  creditors  by  his  subsequent  sequestration,  subject  to  Ferguson's 
trustees'  debt,  or  belonged  to  his  legal  representatives.  (4)  That,  at  all  events,  no 
valid  or  effectual  title  could  be  granted  by  Adamson's  trustee,  even  with  Robert  Duff's 
concurrence,  until  after  premonition  by  the  said  trustee  to  William  Howe's  legal 
successors  and  representatives,  and  his  creditors  represented  by  a  trustee  on  his 
sequestrated  estate,  or  otherwise;  and  (5)  that  in  these  circumstances ■  the  Dundee 
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note — 1st,  the  commission  charged  by  Mr.  Adam ;  and  2d,  the  rate  of  interest  on  the 
balances  in  the  hands  of  the  executors,  or  rather  of  Mr.  Adam. 

On  a  review  of  the  facts  as  to  the  first  of  these,  we  must,  I  think,  hold  that  Mr. 
Adam,  in  managing  the  farm,  acted  as  tutor  to  the  children,  or,  at  all  events,  in  a  trust 
capacity.  That  being  so,  the  ordinary  rule  of  law  must  be  applied,  that  a  tutor  or 
trustee  acts  gratuitously,  and  the  charges  for  commission  must  be  diflallowed. 

The  next  question  is  as  to  the  trustee's  liability  for  interest.  It  was  the  duty  of 
Mr.  Adam  to  have  lodged  the  trust  monies  received  by  him  in  a  separate  bank  account. 
Now,  the  general  rule  of  law  is,  that  a  trustee  is  liable  for  interest  at  the  highest  legal 
rate  on  sums  which  he  has  improperly  retained  in  his  own  hands,  and  that  the  interest 
must  be  accumulated  year  by  year.  I  think  that  rule  must  be  applied  here,  but  that 
there  are  circumstances  in  the  present  case  which  may  lead  us  to  modify  the  rate  of 
interest  There  was  clearly  no  intention  on  the  part  of  Mr.  Adam  to  deal  with  the 
profits  of  the  farm  otherwise  than  as  the  profits  of  the  trust,  and  we  see  that  his 
management  was  beneficial.  In  the  case  of  Wellwood's  Trustees,  the  Court  held 
a  trustee  liable  for  interest  on  sums  retained  in  his  own  hands  at  the  rate  of  four  per 
cent.  I  think  that,  in  the  present  case,  we  should  fix  on  the  same  rate.  This  liability 
is  imposed  on  a  trustee  as  an  equivalent  for  the  profit  actually  derived  by  him  from 
his  possession  of  the  funds. 

We  must  also  take  into  account  the  fact  that  the  trustee  here  was  managing  a  farm, 
and  that  to  enable  him  to  do  so  it  was  necessary  to  have  a  balance  in  hand. 

In  the  whole  circumstances,  I  think  we  should  find  the  trustee  liable  for  interest 
at  the  rate  of  four  per  cent,  with  accumulations,  but  that  in  calculating  the  interest 
he  should  be  held  to  have  been  entitled  to  retain  £100  in  his  hands,  without  interest, 
to  meet  the  current  expenses  of  the  farm. 

Lord  Cowan. — Your  Lordship  has  stated  the  principles  that  ought  to  be  enforced 
in  a  case  like  this.  The  Court  cannot  depart  from  these  principles.  However  fairly 
Mr.  Adam  dealt  with  the  estate,  he  was  not  entitled  to  mix  the  trust  monies  with 
his  other  estate.  The  distinction  between  this  case  and  the  case  of  Anderson  i^supra^ 
p.  157)  is,  that  in  that  case  it  was  apparent  the  party  had  been  chosen  as  a  sort  of 
manager,  and  we  thought  that  some  remuneration  was  due  on  that  ground. 

The  second  part  of  the  case  is  as  to  the  interest.  The  principle  on  which  interest 
is  charged  in  cases  like  this  has  frequently  been  discussed.  In  Well-[277]"WOod's 
Trustees  it  was  found  that  interest  should  be  charged  at  the  highest  legal  rate,  with 
annual  accumidations ;  but  in  applying  the  principle  the  Court  held  that  the  rate  to 
be  charged  should  be  four  per  cent,  and  not  five  per  cent.  The  circumstances  of  that 
case  are  very  similar,  and  I  think,  as  proposed  by  your  Lordship,  we  should  adopt 
that  case  as  a  precedent. 

Lord  Benholmb  and  Lord  Neaves  concurred. 

The  following  interlocutors  were  pronounced : — 

"  10th  December  1869. — Alter  the  said  interlocutor :  Find  that  the  reclaimers  are 
bound  to  account  for  all  sums  in  the  hands  of  Mr.  Adam  at  the  rate  of  four  per  cent, 
annually,  under  deduction  annually  of  the  interest  of  £100 ;  and  appoint  the  parties, 
before  further  answer,  to  prepare  and  lodge  in  process  an  accoimt  of  the  sums  due  on 
the  footing  of  this  interlocutor:  Reserve  the  question  of  expenses  until  the  account 
shall  be  lodged :  Quoad  vltra  adhere  to  the  interlocutor  complained  of,  and  decern." 

"6th  January  1870. — Having  resumed  consideration  of  the  cause,  with  the  state 
No.  884  of  process,  approve  of  said  state :  Find  the  letters  and  charge  orderly  proceeded 
to  the  extent  of  £454,  8s.  lO^d.,  with  interest  upon  the  sum  of  £427,  Is.  llfd.  at  the 
rate  of  five  per  centum  per  annum  from  the  29th  day  of  July  1868  till  paid,  and  to  that 
extent  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  decern :  Find 
the  respondents  entitled  to  expenses  from  the  date  of  the  Lord  Ordinary's  interlocutor, 
subject  to  modification  to  the  extent  of  one-half  of  the  taxed  amount,  and  remit,"  &c. 
J.  &  W.  C.  Murray,  W.S: — David  Forsyth,  S.S.C. — Agents. 
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Xo.  65.  VIII  Macphhrson,  277.     10  Dec.    1869.     2d  Div,— Sheriff  of 

Perthshire,  I. 

Mrs.  Waddy  Drummond  and  her  Husband,  Petitioners  and  Respondents. — 

Shand — Makgill, 
John  Bryden,  Respondent  and  Appellant. — Strachan. 

Process — Appeal — Expenses, — On  let  December  1868  a  sheriff  dismissed  a  petition 
without  any  finding  as  to  expenses.  The  respondent  enrolled  the  case  before  the  Sheriff- 
substitute,  and  moved  for  expenses.  The  Sheriff-substitute  made  avizandum  to  the 
Sheriff,  who,  on  27th  February  1869,  found  the  respondent  liable  in  expenses.  The 
latter,  on  19th  August  1869,  appealed  against  the  two  judgments  of  the  Sheriff. 
Hdd  (1)  that  the  interlocutors  subsequent  to  that  dismissing  the  petition  were  incom- 
petently pronounced,  as  the  cause  was  exhausted ;  (2)  that  the  appeal  was  competent 
only  to  the  effect  of  recalling  these  interlocutors,  but  incompetent  against  the  inter- 
locutor of  1st  December  1868. 

In  a  petition  by  Mr.  and  Mrs.  Drummond  for  interdict  against  Bryden,  the  tenant 
of  a  farm  belonging  to  them,  the  Sheriff-substitute,  after  a  proof,  on  Slst  October  1868 
recalled  the  interim  interdict,  assoilzied  the  respondent,  and  found  the  petitioners  liable 
in  expenses.     The  petitioners  appealed. 

The  Sheriff,  on  1st  December  1868,  pronounced  this  interlocutor : — "Sustains  the 
appeal,  and  recalls  the  interlocutor  appealed  from :  Of  new  recalls  the  interdict,  and 
dismisses  the  action,  reserving  all  claims  to  both  parties  with  regard  to  the  subjects  in 
question,  or  compensation  for  the  same." 

Thereafter  the  Sheriff-substitute,  on  29th  January  1869,  pronounced  the  following 
interlocutor : — "  On  the  motion  of  the  defender  to  find  petitioner  liable  in  expenses,  and 
the  petitioner  objecting  thereto  as  in-[278]"^ompetent,  in  respect  that  the  Sheriff  has  as 
yet  given  no  decision  upon  that  question,  makes  avizandum  to  him  with  the  process  and 
said  motion." 

The  Sheriff,  on  27th  February  1869,  pronounced  an  interlocutor  finding  the 
respondent  liable  in  the  expense  of  the  proof. 

On  19th  August  1869  the  respondent  appealed  against  the  interlocutors  of  1st 
December  1868  and  27th  February  1869. 

The  petitioners  objected  to  the  competency  of  the  appeal,  on  the  ground  that  the 
interlocutors  of  29th  January  and  27th  February  were  incompetent,  the  cause  having 
been  exhausted  by  the  judgment  of  1st  December,  and  that  it  was  now  too  late  to 
appeal  against  the  interlocutor  of  1st  December. 

The  Court  pronounced  this  interlocutor : — "  Find  the  interlocutors  of  29th  January 
and  27th  February  1869  were  incompetently  pronounced,  in  respect  that  the  inter- 
locutor of  1st  December  1868  exhausted  the  cause,  and  the  Sheriff  had  no  further 
power  to  deal  with  the  expenses  of  process :  Find  that  the  appeal  is  competent  to  the 
effect  of  recalling  these  interlocutors,  and  recall  the  same ;  but,  quoad  ultra,  find  the 
appeal  incompetent,  and  dismiss  it:  Find  the  respondents,  Mrs.  Jane  Drummond 
Waddy  Drummond  and  husband  entitled  to  expenses,  and  remit." 

Tods,  Murray,  &  Jamieson,  W.S. — David  Milne,  S.S.C. — Agents. 

[Commented  upon,  Macgillivray  o.  Mackintosh,  1891,  19  R.  103.] 


Xo.  66.  VIII.  Macphkrson,  278.     10  Dec.    1869.     2d  Div.— Sheriff  of 

Forfarshire,  I. 

The  Fraternity  of  Masters  and  Seamen  of  Dundek,  Pursuers  and 

Respondents. — Hall. 
Mrs.  Elizabeth  Cockerill,  and  Robert  Cockerill,  her  Husband,  Defenders 

and  Appellants. — J.  0,  Smith, 

Cofidictio  indebiti — Incorporation — Charity, — "The  Fraternity  of  Masters  and  Seamen 
of  Dundee"  in  1774  established  a  fund  for  decayed  members,  and  obtained  a  royal 
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that  the  back-bond,  when  recorded,  had  the  effect  not  only  to  quaUfj  the  new  infeft- 
ment,  but  to  preserve  unimpaired  the  infef tment  of  the  disponer.  But  supposing  this 
back-bond  were  recorded,  it  would  not  preserve  the  infeftment  of  the  disponer, 
for  he  was  not  infeft.  It  may  be  said  that  the  personal  fee  was  preserved  in  the 
disponer,  but  that  is  a  very  different  matter.  But  what  is  the  effect  of  the  infeftment 
of  the  disponees  under  the  absolute  di8|)osition  as  taken  on  a  procuratory  which  was 
only  assigned  to  the  disponer?  The  effect  is,  to  substitute  Ferguson's  trustee^ 
not  for  the  disponer,  but  for  NicoU  and  others,  the  last  crown  vassals. 
When  they  cease  to  be  vassals,  some  one  must  come  in  their  place,  for  the  Crown 
must  have  a  vassal,  and  the  only  vassal  that  ever  came  in  their  place  is  Ferguson^s 
trustees.  The  whole  law  applicable  to  this  matter  was  authoritatively  expounded  in 
the  case  of  Gardyne  v.  the  Bioyal  Bank,  *  and  is,  I  think,  conclusively  applicable  here. 
It  appears  to  me,  therefore,  that  the  right  remaining  in  Howe  was  merely  personal, 
and  by  personal  I  mean  of  that  sort  that  passes  by  assignation.  It  is  not  a  personal 
right  to  land,  but  of  that  kind  which  is  not  a  right  of  property  at  all — nothing  more 
than  a  jus  actionis,  I  do  not  see  how  the  right  remaining  in  Howe  after  that 
absolute  disposition  could  be  of  any  other  kind.  He  could  never  be  reinstated  in 
his  right  except  by  a  reconveyance.  That  is  not  conclusive ;  but  to  put  him  in  the 
position  of  a  proprietor  vested  more  burgiy  he  must  receive  from  the  parties  entitled  to 
give  it  a  disposition  with  a  procuratory  from  them,  on  which  he  could  be  infeft.  In 
these  circumstances,  I  have  not  much  doubt  that  the  assignation  in  1838  by  [295]  Howe 
was  a  perfectly  habile  mode  of  transferring  the  personal  right  that  remained  in  him. 
If  then  a  good  feudal  title  can  be  obtained  through  Ferguson's  trustees,  or  those 
coming  in  their  place,  and  this  personal  right  of  Howe  has  been  sopited  or  transferred 
to  the  purchaser,  a  complete  title  is  given.  I  answer  the  question  put  to  us  in  the 
affirmative,  being  of  opinion  that  the  Dundee  Calendering  Company  are  not  entitled  to 
reject  the  title  offered  to  them  on  any  of  the  grounds  stated. 

Lord  Dsas. — As  this  case  originally  stood,  I  felt  a  good  deal  of  anxiety  as  to  how 
we  ought  to  deal  with  it ;  for  it  was  plain  that  an  important  question  was  involved  with 
Howe  and  his  creditors,  who  are  no  parties  to  the  special  case.  These  special  cases  are 
not  to  be  allowed  to  be  used  for  the  purpose  of  getting  our  opinions  on  questions  with 
third  parties  who  are  not  represented.  Moreover,  the  second  part  of  the  question  as 
originally  put  resolved  into  this, — whether  the  progress  of  titles  offered  by  the  seller  to 
the  buyers  was  in  all  respects  a  valid  and  sufficient  progress  ?  It  was  not  to  be  supposed 
that  we  were  to  examine  the  progress,  and  affirm  or  negative  the  regularity  or  validity 
of  each  step  in  it,  whether  a  special  question  was  put  and  argued  in  regard  to  it  or  not 
It  is  a  delicate  matter  to  dispose  of  the  question  even  as  amended,  for  it  is  difficult  to  do 
so  without  affecting  parties  who  cannot  be  called  for  their  interest,  as  they  m^ht  be  in 
a  declarator  or  a  suspension.  The  direct  question  now  is,  whether  the  purchaser  is 
entitled  to  refuse  to  accept  the  title  offered  to  him  ? 

I  need  not  say  that  to  entitle  the  purchaser  to  do  so  it  is  not  necessary  that  the 
title  should  be  clearly  bad.  It  is  enough  that  the  title  is  such  that  its  validity  may  be 
fairly  objected  to,  and  made  the  subject  of  litigation  in  a  court  of  law,  and  I  think  that 
is  the  case  with  the  title  here.  I  could  have  desired  to  confine  myself  to  simply 
announcing  this  opinion,  without  suggesting  questions  with  third  parties  by  going  into 
the  grounds  of  it.  But  after  the  opinion  delivered  by  your  Lordship,  I  feel  constrained 
to  speak  more  particularly  as  to  the  force  of  the  objections  to  the  title  than  I  should 
otherwise  have  done. 

Nicoll's  trustees  were  infeft  in  these  burgage  subjects,  and  they  granted  a  disposition 
to  Howe,  with  procuratory  of  resignation  in  the  usual  form.  Howe  by  that  disposition 
became  the  proprietor  of  the  subjects,  and  had  a  heritable  though  not  a  feudal  right  to 
them.  His  title  was  what  we  call  a  personal  title  to  lands,  but  his  right  was 
undoubtedly  heritable,  and  it  was  in  his  power  either  to  dispone  the  subjects  and  assign 
the  unexecuted  procuratory  of  resignation,  or  to  take  infeftment  and  grant  a  new  pro- 
curatory. He  could  dispone  effectually  in  either  way,  and  either  absolutely  or  in 
security,  and  the  question  is,  which  of  these  two  last-mentioned  things  he  did  f 

The  mode  of  creating  a  security  by  an  ez  facie  absolute  disposition  is  well  under^ 
stood,  and  I  suppose  no  one  will  say  that,  as  between  Howe  and  Ferguson's  trustees,  the 
deed  of  3d  April  1824  was  anything  more  than  a  security  in  the  form  of  an  absolute 

*  Sup.  ciU 
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disposition.  A  back-bond  was  executed  with  reference  to  the  disposition,  and  is 
mentioned  on  the  face  of  that  disposition,  and  so  completely  is  the  back-bond  made  a 
part  of  the  title,  that  unless  it  is  stamped  properly  (which  we  are  told  nothing  about)  the 
disposition  is  altogether  ineffectual.  The  Stamp  Acts  require  that  the  consideration 
money  shall  be  set  forth  on  the  face  of  the  deeds  iu  words  at  length,  on  the  pain  of 
nullity,  and  the  only  exception  to  this  is,  that  where  there  arc  two  relative  deeds,  the 
whole  stamp-duty  may  be  paid  on  one  of  them.  The  disposition  here  bears  to  be 
granted  "for  the  causes  specified  in  a  back-bond  of  the  date  hereof "  by  Ferguson's 
trustees,  and  it  appears  from  the  print  that  that  back-bond  was  granted  in  consideration 
of  a  loan  of  JB500,  but  whether  or  how  that  back-bond  was  stamped  we  are  not  informed. 
Ferguson's  trustees  were  infeft  on  the  disposition,  but  that  did  not  make  them  any- 
thing else  than  security-holders,  as  in  a  question  with  Howe.  It  is  suggested  that 
the  fact  of  Howe  not  having  taken  infeftment  makes  a  difference.  I  do  not  see  that  it 
does.  It  is  quite  competent  to  assign  an  absolute  procuratory  to  the  effect  of  authoris- 
ing an  infeftment  in  security.  That  is  a  decided  point.  But  the  procuratory  is  not 
exhausted  by  such  infeftment  in  security,  and  there  is  nothing  to  prevent  Howe  from 
still  taking  infeftment  on  the  unexecuted  procuratory.  Although  the  case  [296]  ^^^ 
stood  there,  I  should  have  held  that  a  purchaser  from  Ferguson's  trustees,  who  saw  this 
reference  to  the  back-bond  on  the  face  of  Ferguson's  title,  could  not  be  in  bona  fide  in 
treating  with  Ferguson  or  his  trustees  as  having  an  absolute  right  of  property.  But  the 
disposition  by  Ferguson's  trustees  bears  ex  facie  that  the  subjects  are  disponed  under 
burden  of  the  back-bopd,  and  that  appears  also  in  the  instrument  of  sasine  following  on 
that  disposition.  If,  then,  these  disponees  could  not  in  boimfide  regard  the  transference 
to  them  as  absolute,  the  next  question  comes  to  be,  whether  Howe,  being  still  proprietor 
of  the  subjects,  could  convey  them  by  a  mere  assignation  of  his  right  of  reversion  under 
the  back-bond,  without  granting  a  disposition  1  That  will  not  be  contended  if  it  be 
assumed  that  the  radical  right  of  property  remained  in  Howe.  But  it  may  be  contended 
that  by  Howe's  disposition  to  Ferguson's  trustees  he  was  divested  of  the  right  of  property, 
and  retained  only  a  right  of  redemption  or  reversion.  I  am  not  prepared  to  affirm  that 
doctrine.  There  is,  I  think,  a  good  deal  of  authority  to  the  contrary.  But  it  is  enough 
to  say  that  that  is  a  question  of  which  no  purchaser  can  be  bound  to  take  the  risk. 
Although  Howe  and  the  trustees  for  his  creditors  have  been  discharged  under  the  seques- 
tration, the  sequestration  itself  still  subsists,  and  a  new  trustee  may  be  appointed  at  any 
tima  If  the  trustee  were  to  claim  the  property,  another  question  would  arise  whether 
he  took  the  estate  iantum  et  tale  as  it  stood  in  the  person  of  the  bankrupt  Howe,  and 
could  not  plead  anything  which  Howe  could  not  have  pleaded.  Even  that  question  is 
not  so  clear  that  a  purchaser  would  choose  to  take  the  risk  of  it.  But  Howe  may  have 
contracted  or  may  still  contract  debts  which  do  not  fall  within  his  sequestration. 
These  creditors  may  adjudge  the  property  on  the  strength  of  what  appears  on  the  face 
of  the  Register  of  Sasines,  and  in  ignorance  of  the  assignation  granted  by  Howe, 
which,  although  pleadable  against  him,  would  clearly  not  be  pleadable  against  them  as 
bona  fide  third  parties. 

In  any  view,  my  opinion  is  that  there  is  enough  of  risk  here  of  challenge  and  litiga- 
tion to  entitle  the  purchaser  to  refuse  to  accept  the  title  offered  to  them. 

Lord  Abdmillan. — I  am  unable  to  see  any  such  difficulty  as  Lord  Deas  has 
suggested  in  dealing  with  this  special  case  as  now  presented  to  us.  As  the  question 
originally  stood,  I  should  have  been  unwilling  to  answer  it  without  calling  Howe  and 
his  creditors  into  the  field.  But  the  only  question  now  is,  whether  the  title  offered  to 
these  purchasers  is  such  as  they  are  bound  to  accept.  Nicoll  conveyed  the  subjects  to 
Howe,  who  was  entitled  either  to  take  infeftment,  or  stand  on  his  personal  right,  and 
convey  the  property  absolutely  or  in  security.  He  was  not  infeft.  Without  taking 
infeftment  he  conveys  the  property  in  terms  ex  facie  absolute,  and  gets  a  back-bond. 
I  agree  with  your  Lordship  in  holding  that  the  fact  of  his  not  taking  infeftment  is 
important.  As  in  a  question  between  Howe  and  his  disponees,  the  back-bond,  though 
not  recorded,  was  undoubtedly  binding,  but  the  effect  of  the  back-bond  not  being 
recorded  is,  that  the  heritable  title  was  in  the  disponee,  and  all  that  was  left  in  Howe 
was  merely  a  personal  right.  The  previous  vassal  was  Nicoll,  and  the  next  vassals  were 
Ferguson's  trustees,  Howe  never  being  a  feudal  proprietor  at  all.  In  that  state  of  matters 
Howe  assigns  to  Duff,  and  that  assignation  is  intimated,  and  now  the  assignee  offers  a 
title  to  the  Dundee  Calendering  Company.  All  that  remained  in  Howe  after  his 
disposition  to  Ferguson's  trustees  was  personal,  and  was  assigned  to  Duff.     What  there 
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was  remaining  in  Howe  Uiat  was  not  personal  I  cannot  imagine.  If  the  right  con- 
veyed to  Ferguson's  trustees  was  absolute,  that  right  is. now  vested  in  Dr.  Duncan,  who 
concurs  in  offering  a  title.  If  it  is  considered  as  a  right  in  security  merely  as  in  a 
question  with  Howe,  then  it  was  a  right  qualified  by  a  [>er8onal  right  in  Howe,  which 
being  personal  only,  was  validly  transmitted  to  Duff.  The  right,  therefore,  must  be  in 
one  or  other  of  these  parties,  or  rather  is  divided  between  them, — the  heritable  right 
being  in  Ferguson's  trustees,  and  now  in  Duncan,  and  the  personal  right  being  in  Howe, 
and  now  in  Duff;  and  as  these  both  concur  in  offering  a  title  to  the  purchaser,  F 
cannot  think  the  purchaser  has  any  good  ground  for  rejecting  the  title  so  offered. 

Lord  Kinlooh. — The  special  case  now  before  us  arises  but  of  a  sale  of  certain 
[297]  heritable  subjects  in  Dundee,  made  by  Robert  Duff,  as  trustee  of  John  Duff,  to  the 
Dundee  Calendering  Company.  The  company,  as  purchaser,  has  stated  an  objection 
to  the  progress  of  writs  offered  them  by  the  seller,  in  respect  of  which  they  decline  to 
complete  the  purchase.  The  question  thus  arising  might  have  been  tried  before  us  by 
a  process  of  declarator,  or  the  very  common  proceeding  of  a  suspension  of  a  threatened 
charge  for  the  price.  It  may  alike  be  tried  and  determined  by  means  of  a  special  case.  It 
forms  no  objection  to  our  judicially  interfering  that  the  discussion  of  one  link  in  the 
feudal  chain  may  involve  a  question  seriously  affecting  the  interests  of  the  parties  to 
that  particular  link,  or  others  to  whom  its  validity  is  important,  and  that  these  are  not 
parties  before  the  Court,  nor  can  be  compelled  to  an  appearance.  This  happens  every 
day  in  discussing  the  validity  of  a  progress  under  a  suspension  of  a  threatened  charge. 
Our  judgment  is  of  course  only  binding  on  the  parties  before  us.  But  to  the  effect  of 
settling  the  rights  and  interests  of  these  parties  I  think  we  are  both  entitled  and  bound 
to  interfere,  and  to  give  our  opinions  on  the  points  raised,  without  requiring  any 
further  proceedings. 

The  case  for  determination  lies  within  a  narrow  compass.  The  property  (which  is 
held  burgage)  originally  belonged  to  John  NicoU,  who  disponed  it  in  1824  to  William 
Howe,  with  procuratory  of  resignation.  William  Howe,  whilst  the  procuratory  was 
still  unexecuted,  borrowed  a  sum  of  £500  from  Ferguson's  trustees,  and  for  the  purpose 
of  securing  this  advance  granted  to  them  a  disposition  ex  facie  absolute,  receiving  in 
return  a  back-bond  expressive  of  the  nature  of  the  transaction.  But  the  back-bond  was 
never  recorded ;  and  Ferguson's  trustees  having  taken  infeftment  on  the  unexecuted 
procuratory  of  resignation,  which  was  assigned  to  them  by  Mr.  Howe's  disposition, 
appeared  on  the  face  of  the  records  as  absolute  proprietors.  The  right  so  held  by  them 
was  transmitted  in  1848  to  Mrs.  Lawson,  and  thereafter  to  Dr.  Alexander  Duncan, 
who  now  stands  infeft  in  the  property,  subject,  as  the  title  now  bears  to  be,  to  the 
conditions  specified  in  the  back-bond  in  favour  of  Howe.  In  the  meanwhile,  and  in 
the  year  1838,  Howe  had  executed  an  assignation  of  his  right  of  reversion,  under  the 
back-bond  by  Ferguson's  trustees,  to  John  Duff,  the  constituent  of  Robert  Duff,  the  present 
seller  of  the  subjects.  The  title  offered  to  the  purchaser  is  a  conveyance  by  Dr.  Duncan, 
as  feudal  proprietor  on  the  face  of  the  records,  with  concurrence  of  Robert  Duff,  as  in 
right  of  Howe's  reversionary  interest.  The  question  wliich  is  now  before  us  is,  whether 
this  is  a  sufficient  title,  which  the  purchaser  is  bound  to  take. 

I  am  of  opinion  in  the  affirmative ;  and  consider  none  of  the  objections  which  have 
been  stated  to  the  title  to  be  well  founded. 

1.  It  is  objected  to  the  ex  fade  absolute  title  granted  by  Howe  to  Ferguson's 
trustees  that  it  bears  to  be  granted  ''  for  the  causes  specified  in  a  back-bond  of  the  date 
hereof  " ;  and  it  is  contended  that  this  qualifies  and  destroys  the  absolute  character  of 
the  disposition.  I  consider  this  contention  untenable.  There  is  no  incompetency  in 
referring  to  a  separate  writing  for  a  narrative  of  the  causes  and  considerations  leading 
to  the  execution  of  an  absolute  conveyance.  The  conveyance  is  not  the  less  absolute 
on  that  account.  The  deed  is  not  in  a  worse  predicament  than  if  it  had  borne  to 
be  granted  "  for  certain  good  causes  and  considerations,"  without  further  explanation. 
The  disponee  under  that  deed  is  still  absolute  proprietor  on  the  face  of  the  records. 
The  reference  to  the  back-bond  may,  or  may  not,  according  to  circumstances,  be  an 
element  of  evidence  in  a  question  of  bona  fides.  But  there  is  no  question  of  bona  fides 
now  raised,  but  simply  of  feudal  title.  And  the  feudal  title  is,  I  think,  not  affecteil 
by  this  clause. 

2.  I  am  next  of  opinion  that  the  feudal  title  in  the  subjects  will  be  well  conveyed 
to  the  purchaser  by  Dr.  Duncan,  as  now  in  room  of  Ferguson's  trustees.  Dr.  Duncan 
is  exactly,  as  in  their  case,  feudal  proprietor,  and  the  only  feudal  proprietor  on  the  face 
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of  the  records.  The  case  might  have  been  different  had  the  back-bond  granted  by 
Ferguson's  trustees  to  Howe  been  recorded  in  the  Register  of  Sasines ;  for  this  would 
have  reduced  the  right  of  Ferguson's  trustees  on  the  face  of  the  records  to  that  of 
disponees  in  security.  But  the  bond  not  being  recorded,  they  were  absolute  owners  on 
the  face  of  the  records,  and  entitled  to  deal  as  [298]  ^^^^  '^i^^  ^^J  bona  fide  purchaser. 
I  cannot  doubt  that  Ferguson's  trustees  could  give  an  effectual  disposition  to  such  a 
pnrchaser.  They  might  in  this  be  acting  fraudulently  by  Howe,  their  disponer ;  but  all 
objections  at  Howe's  instance  would  be  effectually  cut  off  by  Howe  joining  as  a  con- 
current party  in  the  disposition.  In  substance,  the  title  now  offered  is  the  same  as 
if  it  was  a  disposition  by  Ferguson's  trustees,  with  the  concurrence  of  Howe  as 
co-disponer. 

3.  I  am  further  of  opinion  that  the  right  remaining  to  Howe  in  the  subjects,  after 
his  9x  fade  absolute  disposition  to  Ferguson's  trustees,  was  well  transmitted  to  John 
Duff,  the  present  seller's  constituent,  by  Howe's  deed  of  assignation,  dated  5th  June 
1838,  followed  by  intimation  to  Ferguson's  trustees  on  6  th  July  thereafter.  In  the 
matter  of  feudal  title  Howe's  disposition  to  Fei^son's  trustees,  with  the  infeftment 
following,  operated  entire  divestiture  so  far  as  Howe  was  concerned.  He  possessed  no 
right  thenceforth  except  a  ju9  acfionis  against  Ferguson's  trustees,  entitling  him  to 
insist  for  a  reconveyance.  It  was  by  such  a  reconveyance  that  the  feudal  right  to  the 
subjects  fell  to  be  raised  up  in  his  person.  This  right  against  Ferguson's  trustees,  I 
think,  he  well  and  effectually  conveyed,  in  1838,  by  deed  of  assignation,  followed  by 
intimation  to  the  trustees.  A  feudal  disposition  to  the  subjects  would  have  been 
inconsistent  with  the  position  in  which  he  stood.  If  it  had  any  effect  at  all,  it  would 
have  been  by  force  of  the  disposition  containing  an  assignation  to  the  personal  right, 
which  an  assignation  to  writs  and  evidents  would  have  sufficiently  carried.  More 
accurately,  as  I  think,  in  the  state  of  the  title  at  the  time,  he  conveyed  the  personal 
right  by  this  intimated  deed  of  assignation. 

4.  Finally,  I  am  of  opinion  that  no  risk  whatever  is  run  from  any  claim  by  the 
creditors  in  Howe's  sequestration.  The  sequestration  did  not  issue  till  8th  May  1840. 
The  assignation  is  dated  and  was  intimated  about  two  years  previously.  Howe's  right 
was  thus  carried  out  of  his  person  so  as  not  to  fall  under  his  sequestration;  Howe's 
right  was  at  any  rate  only  a  personal  one, — it  never  from  the  first  had  been  anything 
else ;  and  it  is  difficult  to  see  how  the  creditors  could  take  it,  except  tantum  et  tale  as  it 
stood  in  Howe  himsislf.  But  I  do  not  think  it  necessary  to  enter  on  what  is  always 
a  delicate  question  in  this  connection.  It  is  sufficient  that  Howe's  previous  deed, 
completed  by  intimation,  prevented  attachment  in  the  sequestration. 

The  practical  result  is,  that  the  title  now  offered  will  convey  to  the  purchaser  the 
whole  right  in  the  subjects :  the  feudal  title  as  transmitted  from  Ferguson's  trustees  to 
Dr.  Ihmcan;  the  personal  right  of  reversion  as  validly  conveyed  by  Howe  to  John 
Duff,  and  now  vested  in  Bobert  Duff,  whose  right  to  hold  the  place  of  John  has  not 
been  controverted.  The  question  put  to  us  is,  therefore,  as  I  think,  to  be  answered  in 
the  affirmative. 

The  Dundee  Calendering  Company  asked  expenses.  * 

LoBD  President. — The  Court  are  of  opinion  that  no  general  rule  can  be  laid  down, 
that  a  purchaser  who  states  a  plausible  objection  to  the  title  offered  to  him  is  entitled 
to  the  expenses  of  clearing  his  title.  If  the  objection  is  formidable,  he  may  get  his 
expenses ;  but  if  the  objection,  though  not  frivolous,  is  not  well  founded,  it  may  be 
proper  that  he  shoidd  not  get  his  expenses.  In  the  present  case  no  expenses  will  be 
awurded  to  either  party. 

This  interlocutor  was  pronounced : — '^  Find  and  declare  that  the  Dundee  Calender- 
ing Company,  as  purchasers  of  the  subjects  mentioned  in  the  special  case,  are  not 
entitled,  in  respect  of  any  of  the  objections  stated  by  them,  to  reject  the  title  offered  to 
them  by  Bobert  Duff  as  seller  of  the  said  subjects,  but  are  bound,  notwithstanding  of 
said  objections,  to  accept  the  said  [299]  ^i^^®  ^  sufficient,  and  decern :  Find  no  ex- 
penses due  either  in  the  special  case  or  in  the  process  of  suspension  and  interdict 
therein  referred  to." 

William  Archibald,  S.8.C. — Henry  Buchan,  S.S.C. — Agents. 

*  Menzies  (3d  edit.),  p.  882 ;  Prof.  M.  Bell's  Lect.  ii.  661 ;  Kerr  v.  Marquis 
of  Ailsa,  June  12,  1852,  U  D.  864;  Dunlop  v.  Crawford,  May  26,  1849,  11  D, 
1062, 
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No.  69.  VIII.  Macphkrson,  299.     15  Dec.  1869.     2d  Div.— Sheriff  of 

Perthshire,  I, 

The  Dukb  of  Athole,  Pursuer  and  Kespondent — Sol-Gen.  Clark — Lee, 
Alexander  Bobertson,  Defender  and  Appellant. — Hall 

Judge — Declinature — Corruption,— Th^  defender  in  an  action  in  the  Sheriff-court,  after 
the  record  was  closed,  and  in  the  course  of  a  proof,  refused  to  proceed  in  the  cause, 
on  the  ground  of  alleged  corruption  on  the  part  of  the  Sheriff.  The  Sheriff  decerned 
against  the  defender.  In  an  appeal  the  defender  stated  a  plea  of  declinature.  The 
Court  ordered  him  to  lodge  a  condescendence  of  the  facts  on  which  he  proposed  to 
support  this  plea.  After  a  condescendence  had  heen  lodged,  held  (1)  that  the  plea 
of  declinature  not  having  heen  stated  in  initio  litis  could  not  now  be  insisted  in  ;  and 
(2)  that  the  statements  in  the  condescendence  w«re  not  relevant. 

Proof — Process. — A  defender  who  had  declined  to  lead  proof,  on  the  ground  that  the 
Judge  was  corrupt,  and  had  been  decerned  against,  allowed,  after  the  declinature 
had  been  repelled,  and  on  payment  of  expenses,  to  lead  his  proof  before  further 
answer,  under  section  72  of  the  Court  of  Session  Act. 

In  August  1868  the  Duke  of  Athole  raised  an  action  against  Mr.  Bobertson  of 
Duudonnochie,  in  the  Sheriff-court  of  Perthshire,  for  the  balance  of  the  price  of  wood 
bought  by  him.  The  defender  entered  appearance,  and,  after  some  delay,  the  record 
was  closed  on  9th  March  1869.  The  Sheriff- substitute  (Barclay)  pronounced  an  order 
for  proof,  and  a  diet  was  fixed  to  take  the  proof  on  12th  April  On  that  day  **  the 
pursuer's  agent  having  called  on  defender  as  a  witness,  the  defender  declined  to  proceed 
in  the  case,  on  the  ground  of  corruption  on  the  part  of  the  Judge,  referring  to  a  letter 
from  the  Secretary  of  State,  which,  he  said,  he  held  in  his  hand,  and  thereupon  he  left 
the  Court  On  this  Mr.  Whyte  (his  agent)  declined  to  act  further  in  the  case,  adding, 
that  the  statement  made  by  the  defender  was  highly  improper,  and  tliereupon  left  the 
Court" 

The  pursuer  led  his  proof  unopposed,  and  the  Sheriff  decerned  against  the  defender. 

Against  this  judgment  the  defender  appealed.  He  appeared  personally  without 
counsel,  and  the  Court,  after  a  statement  by  him,  appointed  him  "  to  lodge  in  process, 
within  fourteen  days,  the  plea  of  declinature  now  stated  at  the  bar,  and  a  condescend- 
ence  of  the  facts  and  circumstances  on  which  he  proposes  to  support  it.'' 

The  appellant  lodged  a  condescendence,  of  which  the  following  were  the  material 
passages: — "(1)  That  in  June  1868  a  feeling  came  to  be  strongly  entertained  by  the 
inhabitants  of  Dunkeld,  that  the  exaction  of  pontage  on  the  bridge  there  over  the  Tay 
was  illegal,  in  respect  that  the  powers  given  to  the  respondent  under  the  Dunkeld 
Bridge  Act  of  Parliament  had  expired.  This  feeling  was  shared  in  by  the  appellant ; 
and  in  exercise,  accordingly,  of  what  he  conceived  to  be  his  legal  rights,  he,  in  February 
1868,  frequently  passed  and  repassed  the  bridge  without  paying  pontage,  although 
demanded.  No  complaint  was  brought  against  him  for  these  actings.  The  growth  of 
this  feeling  led  to  the  formation  of  two  local  parties, — the  one  party  who  professed 
to  entertain  the  opinion  that  the  exaction  of  pontage  was  legal  The  other  party 
openly  maintained  that  such  exaction  was  illegal.  The  appellant  was  throughout  in 
favour  of  the  latter  view.  Sheriff  Barclay  has  exhibited  from  the  first  a  strong  leaning 
in  favour  of  the  pontage  exaction,  and  has,  in  the  most  marked  [300]  nianner,  evinced 
a  prejudice  against  the  appellant.  This  prejudice  has  been  more  particularly  displayed 
by  the  Sheriff-substitute  in  his  judicial  capacity,  in  dealing  with  matters  wherein  the 
appellant  was  concerned,  and  which  prejudice  has  aniounted  to  a  corruption  of  his 
judicial  office.  (2)  On  15th  June  1868,  the  appellant,  in  presence  of  the  £arl  of 
Kinnoul  and  Sheriff  Barclay,  jocularly  remarked  to  the  former,  that  the  appellant 
proposed  calling  out  the  Earl  and  others,  for  the  purpose  of  throwing  the  pontage  gate 
at  Dunkeld  Bridge  down  the  river  Tay ;  and  as  the  said  Earl  was  by  no  means  offended 
at  the  said  proposal,  the  Sheriff  became  greatly  incensed  at  the  said  remark,  and 
immediately  replied  to  the  appellant,  that  *he — the  Sheriff-substitute — would  count 
with  him  for  it  if  he  got  a  chance.'  (3)  On  24th  July  1868,  certain  parties,  being  those 
favourable  to  the  respondent,  ^nd  to  the  e^^^tion  of  the  said  pontage,  presented  Sheriff 
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Barclay,  or  his  wife,  with  a  money  gratification  of  £500  sterling.  The  appellant 
believas  and  avers,  that  the  said  gratification  was  presented  as  a  reward  to  the  said 
Sheriff-suhstitute  for  his  judicial  and  extrajudicial  exertions  in  the  respondent's 
interests,  and  those  of  his  party,  and  as  an  inducement  to  him  to  continue  these 
exertions  on  hehalf  of  the  pontage,  and  other  like  services  to  the  said  party  in  the 
county ;  and  the  appellant  further  helieves  and  avers,  that  the  said  inducement  produced 
the  said  effect  desired.  (4)  On  6th  July  1868  the  appellant  intimated  to  the  authorities, 
that  as  the  penalties  incurred  hy  parties  passing  over  the  hridge  and  refusing  payment 
could  not  he  exacted,  he  proposed  merely  doing  as  much  damage  to  the  gate  as  would 
render  him  liahle  for  the  other  penalties  provided  hy  the  Dunkeld  Bridge  Act.  To 
this  intimation  no  answer  was  made ;  and,  after  allowing  some  days  to  elapse,  he  went 
to  the  gate  and  displaced  some  decayed  spars, — the  damage  done  heing  so  trifling  as  not 
to  require  the  services  of  a  carpenter  for  its  repair.  For  this  trivial  matter  the  appellant 
was  hrought  before  Sheriff  Barclay,  who  took  his  declaration,  and  committed  him  to 
Perth  prison  on  a  charge  of  malicious  mischief.  The  appellant  at  the  time  protested 
that  the  Sheriff's  conduct  was  oppressive,  and  an  unwarrantable  invasion  of  his  civil 
rights.  But  Sheriff  Barclay  excused  or  justified  himself  by  remarking, — *  The  chieftain 
is  getting  too  important  a  personage  in  the  North ;  he  is  bothering  the  Duke's  people 
about  the  bridge  accounts,  as  well  as  exercising  too  much  power  over  the  minds  of  the 
people  in  this  county,  and  we  must  give  him  a  check.*  (5)  On  18th  July  Sheriff  Barclay, 
having  obtained  the  services  of  25  soldiers  of  the  42d,  70  special  constables,  and  15 
county  constables,  proceeded  to  Dunkeld  of  his  own  accord,  and  without  any  solicita- 
tion from  those  in  charge  of  the  peace  ordinarily,  and  for  no  other  reason  than  to 
involve  the  appellant  in  a  breach  of  the  law.  Sheriff  Barclay  personally  sought  after 
the  appellant  at-the  different  hotels  in  Dunkeld,  inquiring  what  company  he  was  with, 
&c.  When  he  appeared  at  the  north  end  of  the  bridge,  information  was  communicated 
by  scout  to  the  Sheriff,  who  was  on  the  alert  at  the  other  end.  As  the  appellant 
]ias8ed  on  he  found  the  Sheriff  posted  near  the  gate,  surrounded  by  the  chief  constable 
of  the  county  and  15  of  his  force.  On  the  appellant  peaceably  passing  the  pontage 
gate,  and  paying  his  fare,  he  was  assaulted  by  Sheriff  Barclay  on  the  Blrnam  side  of 
the  gate,  who  appeared  in  a  most  excited  state.  The  Sheriff-substitute  addressed 
certain  foolish  threats  to  the  appellant,  viz.  that  'he  defied  any  of  Bebeccaites  to 
touch  that  wooden  gate  in  his  presence ;  that  he  was  ready  then  and  there  to  shed  the 
last  drop  of  his  blood  in  its  defence ;  and  that  any  one  attacking  it  would  do  so  by 
making  daylight  through  his  body,'  or  words  to  the  same  effect,  all  for  the  purpose  of 
provoking  him  into  some  overt  act  of  violence,  but  without  the  desired  effect.  The 
appellant  having  again  to  pass  through  the  pontage  gate,  [301]  P^^^  ^^  ^^^^  ^  usual, 
but  found  his  progress  intercepted  by  parties  acting  under  the  direction  of  Sheriff 
Barclay;  and  (6)  Although  the  appellant  used  no  unnecessary  force  or  repression, 
nevertheless  he  was  brought  up  on  the  21st  July  1868  to  answer  to  a  charge  of  assault 
preferred  against  him.  While  waiting  to  appear  before  the  Sheriff-substitute,  in  presence 
of  the  procurator-fiscal,  that  functionary  was  sent  for  by  the  Sheriff  to  his  own  room, 
and  while  there  was  instigated  to  alter  the  complaint  against  the  appellant  from  a  charge 
of  assault  to  a  charge  of  assault  and  breach  of  the  peace,  or  to  make  other  material 
alterations,  to  the  injury  of  the  appellant.  (9)  On  6th  April  1869  the  appellant  was 
waylaid  by  three  of  the  Sheriff's  special  constables,  followed  on  his  way  home,  and 
assaulted  by  them  with  skull-crackers,  &c.  Although  a  complaint  was  formally  made 
against  the  said  parties,  the  appellant  believes  and  avers,  that  it  was  owing  to  the 
influence  of  the  Sheriff-substitute  that  they  were  not  really  prosecuted ;  and  he  believes 
and  avers,  that  the  Sheriff-substitute  received  private  visits  and  communications  on 
their  behdf.     The  partiality  of  Sheriff  Barclay  was  manifest  on  this  and  also  on  other 

occasions — ^more  especially  in  the  instance  of  the  assault  upon  Mr. ,  advocate,  and 

upon  Denholm,  by  Christie,  butler  to  the  Duchess-Dowager  of  Athole,  one  of  Sheriff 
Barclay's  special  constables,  who,  although  fined  in  both  cases,  was  not,  like  offenders 
of  the  opposite  party,  put  tmder  caution  to  keep  the  peace,  and  who,  although  sworn 
in  for  its  preservation,  was  not  deprived  of  his  baton,  nor  even  so  much  as  remonstrated 
with  for  his  misconduct.  Sheriff  Barclay's  partiality  was  also  made  manifest  by  his 
favouritism  in  the  case  of  Sir  Robert  Menzies,  who,  although  found  guilty  of  kicking 
over  a  subscription  box  for  receiving  contributions  to  defray  the  expenses  of  a  judicial 
inquiry  into  the  bridge  accounts,  was,  nevertheless,  not  amerced  in  any  fine,  nor  his 
conduct  even  commented  upon  by  the  Sherifl-substitute.     (10)  Since  the  declinature 
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of  jurisdiction  was  made  on  13th  April  last,  the  appellant  has  had  no  reason  to  change 
his  helief.     Sheriff  Barclay  harbours  a  decided  animut  against  him." 

The  respondent,  the  Duke  of  Athole,  lodged  answers,  denying  or  not  admitting  the 
principal  averments  in  the  condescendence.  The  answer  to  the  3d  article  was  as 
follows : — '*  Denied.  It  is  understood  that  about  a  year  ago  many  of  the  residents  in 
the  county,  and  other  friends,  presented  to  Dr.  Barclay  or  to  Mrs.  Barclay  a  testimonial, 
in  token  of  their  respect  and  esteem  for  the  said  Dr.  Barclay.  But  tihe  respondent  was 
not  a  party  to  the  presentation,  and  knows  nothing  of  it  He  has  no  acquaintance  with 
Dr.  Barclay,  and,  so  far  as  he  knows,  Dr.  JBarclay  has  no  acquaintance  with  him." 

The  appellant's  counsel  argued  that  a  proof  should  be  allowed  of  the  con- 
descendence. * 

The  respondent  argued  that  the  objection  could  not  be  entertained,  it  not  having 
been  stated  in  initio  litis^  and  also  that  none  of  the  averments  were  relevant  to  be 
admitted  to  proof,  t 

Lord  Justics-Clkrk. — This  case  presents  considerable  difficulty,  but  we  have  had 
the  benefit  of  a  very  full  and  able  argument  on  both  sides  of  the  bar.  It  seems  that  in 
August  1868  an  action  was  brought  in  the  Sheriff-court  of  Perth  by  the  Duke  of  Athole 
against  the  defender,  Mr.-  Robertson,  for  the  balance  of  the  price  of  certain  wood  due  to 
him  as  the  assignee  of  the  Athole  trustees.  After  considerable  delay  the  record  was 
closed  on  9th  March  1869.  Upon  [302]  12th  April  following,  and  after  the  order  for 
proof,  Mr.  Robertson  came  into  Court  and  made  a  statement  declining  to  proceed  in  the 
action  on  account  of  corruption  on  the  part  of  the  Judge ;  whereupon  his  agent  refused 
to  take  any  further  steps  in  the  case.  The  pursuer  led  his  proof  unopposed,  and  the 
Sheriff  gave  judgment  on  failure  of  the  defender  to  appear  and  proceed  with  the 
case. 

Against  this  judgment  the  defender  has  appealed  ;  and  the  ground  of  his  appeal  is 
enmity  and  corruption  on  the  part  of  the  Sheriff.  Under  these  circumstances  we 
thought  it  necessary  that  Mr.  Robertson  should  state  the  grounds  of  his  declinature  ol 
the  Sheriff's  jurisdiction,  and  the  facts  by  which  he  proposed  to  support  them,  in  a 
particular  condescendence.  And  this  we  have  now  before  us,  with  the  pursuer's 
answers. 

The  question  we  have  now  to  consider  is,  whether  this  condescendence  of  particulars 
is  relevant,  and  with  this  view  it  is  necessary  to  consider  somewhat  carefully  what 
these  statements  truly  amount  to.  They  may  be  divided  into  three  classes, — Ist^ 
Expressions  said  to  have  been  used  by  the  Sheriff  indicating  a  strong  prejudice  agrsinst 
the  defender  in  consequence  of  the  part  which  he  had  taken  relative  to  the  question 
regarding  the  pontage  at  Dunkeld  Bridge ;  2d,  acts,  judicial  and  other^vise,  on  the  part 
of  the  Sheriff  in  regard  to  third  parties,  indicating,  as  is  alleged,  a  strong  feeling  of 
partisanship  on  the  part  of  the  Sheriff  in  regard  to  that  controversy,  such  as  to  prevent 
him  from  judging  impartially  in  any  case  in  which  one  of  the  opposite  party  was  con- 
cerned ;  and  3d,  In  article  3  there  is  a  direct  charge  of  personal  corruption  made  against 
him. 

While  circumstances  which  really  go  to  affect  the  purity  of  the  judgment-seat  ought 
to  be  scrupulously  sifted,  charges  like  these  must  not  be  lightly  entertained,  and  we 
must  be  well  satisfied  that  they  are  substantial  in  themselves,  if  true,  and  that  they  are 
relevant  to  support  the  declinature.  On  careful  consideration  of  these  statements,  I  am 
of  opinion  that  they  ought  not  to  be  admitted  to  proof,  and  that  on  two  grounds, — Ist, 
that  the  declinature  was  not  tendered  in  initio  litis)  and  2d,  that  the  statements 
themselves  are  not  relevant.  In  regard  to  the  first  of  these  it  is  the  universal  rule  that 
declinature  to  Judges  on  the  groimd  of  malice  or  enmity  must  be  stated  in  initio  litiSy 
or  otherwise  the  party  will  be  held  to  have  passed  from  them.  This  was  the  doctrine  of 
the  Roman  law, — see  Voet,  v.  1,  48,  and  the  Code  de  Judicis,  law  16.  It  is  also  clearly 
laid  down  by  Stair,  iv.  37,  15,  as  the  rule  of  our  own  law.  Indeed,  the  rule  is  founded 
on  the  plainest  grounds  of  justice  and  reason,  for  it  may  be  properly  inferred  that  a  man 
will  not  willingly  plead  before  a  Judge  whom  he  believes  to  be  corrupt,  and  that  if  he 
does  willingly  plead  before  him,  he  does  not  believe  him  to  be  corrupt.  Some  little 
doubt  seems  to  be  raised  on  this  part  of  the  case  by  the  analogy  of  objection  to  a  Judge 
on  the  score  of  relationship,  as  it  is  certain  that  this  objection,  although  not  proponed 

*  Stair,  4,  37,  14  ;  Stat.  1555,  c.  39. 

t  Krsk.  1,  2,  24,  and  26  ;  Stat.  1594,  c.  216 ;  1681,  c.  13. 
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til  iniiio  litis  will  at  any  time  render  the  proceedings  null.  But  in  truth  the  two 
grounds  of  declinature  are  essentially  different.  The  objection  on  the  score  of  relation- 
ship is  statutory  and  absolute,  and  deprives  the  Judge  of  all  power  of  judging.  The 
objeetion  on  the  ground  of  malice  or  enmity,  on  the  other  hand,  does  not  affect  the 
the  judicial  power  of  the  Judge,  but  simply  goes  to  the  equity  or  propriety  of  permitting 
him  to  exercise  it.  If,  therefore,  Mr.  Kobertson  was  aware  of  the  groimds  on  which  this 
declinature  is  founded  when  the  action  was  brought,  he  was  bound  to  have  stated  it  at 
once ;  and  as  it  is  plain  from  his  own  statement  that  he  was  at  that  time  aware  of  these 
circumstances,  I  am  of  opinion  that  he  cannot  now  insist  on  this  declinature. 

But  apart  from  this  matter,  I  am  of  opinion  that  there  is  no  relevant  statement 
which  we  can  admit  to  proof  contained  in  this  condescendence.  It  is  clearly  laid  down 
by  the  authorities,  both  in  regard  to  Judges  and  to  witnesses,  that  mere  hasty 
expressions  will  not  of  themselves  be  sufficient  to  infer  enmity,  but  that  substantial  acts 
must  be  founded  on  in  support  of  a  declinature.  I  give  no  opinion  in  regard  to  the 
expressions  founded  on,  excepting  that  even^if  they  had  been  truly  used,  they  fall  very 
short  indeed  of  indicating  malice.  They  were  not  used  in  relation  to  the  case  in 
which  the  declinature  is  taken,  and  really  amount  to  no  more  than  indications  that  the 
Sheriff  strongly  disapproved  [303]of  the  conduct  of  the  persons  who  refused  to  pay  pontage 
at  Dunkeld  Bridge.  But  this  action  does  not  relate  to  that  pontage,  but  to  a  sale  of 
wood  by  the  Duke  of  Atholc  to  the  appellant.  It  would  be  a  strong,  and,  indeed,  an 
absurd  result  to  find  that  the  Sheriff  had  by  these  expressions  disqualified  himself  from 
judging  in  a^y  case  in  which  any  one  was  concerned  who  took  a  different  view  from  him 
on  that  matter. 

The  all^ations  in  regard  to  the  Sheriff's  conduct  to  third  parties  have  plainly  no 
bearing  on  the  question  at  issue,  and  in  regard  to  the  allegations  of  corruption  in  article 
3  of  the  condescendence,  they  are  obviously  defective  both  in  form  and  substance.  The 
statement  is,  that  the  Sheriff  or  his  wife  had  received  from  certain  parties,  who  are  not 
named,  at  a  time  which  is  not  specified,  a  sum  of  money  to  induce  the  Sheriff  to  judge 
corruptly.  The  want  of  specification  is  quite  enough  to  enable  us  to  dispose  of  it. 
But  it  is  easy  to  see  why  it  was  difficult  to  make  the  allegation  more  specific. 

As  charges  against  a  Judge  are  always  a  matter  of  gravity,  I  have  thought  it  right 
to  explain  the  views  that  I  entertain  in  regard  to  these  allegations,  otherwise  I  should 
have  been  content  to  rest  our  decision  on  the  first  ground. 

Lord  Cowan. — I  concur  in  your  Lordship's  proposed  judgment.  The  general  rule  is 
primus  actus  judicii  est  jtidieU  apj/robatoritiSy  but  there  is  an  exception  when  the  defect 
of  jurisdiction  is  radical.  In  such  circumstances  the  declinature  may  be  stated  at  any 
time,  as  to  which  see  Ommanney  v.  Smith,  February  13,  1851,  13  D.  p.  678.  The 
present  case  is  quite  different.  The  objection  ratione  suspecti  jiuUcis  ought  to  be  stated 
at  the  commencement,  and  if  not  then  proponed  it  cannot  afterwards  be  sustained. 
Where  indeed  corruption  and  bribery,  the  knowledge  of  which  is  stated  to  have  been 
recently  acquired,  are  alleged,  not  loosely,  but  deliberately,  and  with  the  fulness  and 
precision  necessary  in  an  indictment,  the  Court  may  be  called  on  to  permit  that 
allegation  to  go  to  proof,  even  though  the  charge  was  made,  not  at  the  beginning,  but 
during  the  course  of  the  litigation.  Here,  however,  no  such  case  is  stated ;  and  the 
objection  to  the  Judge  ought  to  have  been  set  forth  in  iniiio  UHh,  Even  when  the 
defender  did  state  the  declinature,  he  did  not  move  that  the  record  should  be  opened 
up,  nor  did  he  appeal.  I  am  of  opinion  with  your  Lordship  that  we  are  now  debarred 
from  considering  the  objection. 

But  I  also  concur  in  what  has  been  said  regarding  this  condescendence.  I  do  not 
think  it  relevant  The  except  to  stispectijitdicismust  be  founded  on  acts,  not  on  mere  words. 
Xo  acts  are  here  alleged.  Even  if  words  could  in  any  instance  be  sufficient,  clearly 
these  are  not  to  be  found  in  this  case.  Some  of  the  alleged  expressions  used  by  the 
Sheriff-substitute  may  be  unjudicial  and  incautious,  but  I  think  they  are  in  substance  • 
no  more  than  might  be  used  by  a  zealous  executive  officer,  auxious  for  the  preservation 
of  the  peace  of  his  county,  and  somewhat  excited,  it  may  be,  by  the  circumstances  in 
which  he  was  placed.  I  abstain  from  saying  more.  We  have  nothing  to  do  with 
the  merits  of  the  questions  regarding  the  pontage  or  the  proceedings  in  which  the 
defender  is  said  to  have  been  mixed  up ;  we  have  only  to  decide  that  there  is  no  room 
for  setting  aside  the  Sheriffs  judgment  on  the  p;round  alleged. 

Lord  Benholhb. — I  concur  on  both  grounds. 

Lord  Keavbs. — I  concur.     It  is  unnecessary  to  say  tha{  we  have  all  approached 
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this  case  without  prejudice,  and  that,  dismissing  all  personal  prepossessions,  we  have 
looked  at  the  case  merely  in  its  legal  aspect. 

I  agree  as  to  both  of  the  grounds  of  judgment  which  have  been  assigned.  With 
regard  to  the  time  at  which  the  declinature  here  should  have  been  stated,  it  is  clear  that 
the  proper  time  for  stating  declinatures  is  the  commencement  of  the  cause.  Some 
grounds  of  declinature  may  be  waived,  others  cannot  The  relationship  of  a  Judge  to 
one  of  the  parties  is  a  positive  disqualification.  It  is  there  his  duty,  ex  proprio  motu^  to 
decline  to  sit,  and  the  consent  and  entreaties  of  both  parties  cannot  entitle  him  to 
judge.  The  result  is  that  this  objection — ^though  it  ought  to  be  taken  in  initio — ^yet 
whenever  it  is  brought  forward  is  [304]  ^&tal.  There  has  been  no  litiscontestation, 
because  no  valid  deliverance  has  been  pronounced  in  the  cause.  There  are  other  objec- 
tions which  not  only  ought  to  be  taken  at  first,  but  which  cannot  be  afterwards  stated, 
unless  they  have  merely  emerged  or  newly  come  to  the  parties'  knowledge.  Such  are 
those  objections  of  partiality  or  enmity,  which  must  originate  with  the  party  stating 
them,  and  which,  if  not  stated  at  once,  cannot  afterwards  be  proponed,  for  the  very 
obvious  reason  that  no  man  is  entitled  to  litigate  in  the  hope  of  a  favourable  judgment, 
and  then,  when  he  gets  judgment  against  him,  repudiate  the  jurisdiction.  He  must  be 
held,  from  his  silence,  either  to  have  been  conscious  that  the  objection  was  ill  founded, 
or  to  have  passed  from  it  for  ever. 

This  rule  has  been  received  in  all  systems  of  law.  By  the  canon  law  no  exception 
to  the  Judge  could  be  taken  after  litiscontestation.  The  procedure  in  the  canon  law 
was  peculiar ;  when  a  declinature  of  the  Judge  was  proponed  arbiters  were  appointed  to 
try  the  question,  as  may  be  seen  in  Oughton's  Ordo  Judiciorum,  or,  as  may  be  learned  in 
a  more  popular  shape  from  the  account  in  Henryson's  Fables  of  a  trial  between  the  dog 
and  the  sheep,  in  which  the  wolf  sits  as  judge.  The  sheep,  when  called  on  to  plead, 
declines  the  judge,  and  adds, — 

"This  is  my  cause,  in  motive  and  effect: 

The  law  sayis,  it  is  riclit  perrilous 
Till  enter  in  pley  befoir  aue  jage  suspect ; 

And  ye,  Schir  Wolf,  hes  bene  richt  odious 

To  me,  for  with  your  tuskis  ravenous, 
Hes  slaue  full  mony  kinnismen  of  myne ; 
Thairfoir  as  juge  suspect,  I  yow  declyne." 

The  whole  procedure  that  follows  is  an  accurate  picture  of  the  forms  of  process  then 
observed  in  Consistorial  Courts. 

I  further  agree  in  thinking  that  the  averments  in  this  condescendence  are  not 
relevant.  Some  overt  acts,  or  at  least  unequivocal  declarations  of  deadly  feud,  must  be 
averred,  and  not  mere  feelings  of  liking  and  disliking. 

Sheriffs,  from  their  position,  must  necessarily  become  mixed  up  with  local  matters ; 
but  it  would  be  absurd  to  countenance  the  idea  that,  because  the  Sheriff-substitute  here 
believed  Mr.  Robertson  to  be  in  the  wrong  about  the  Dunkeld  Bridge  question,  he 
would  therefore  corruptly  decide  against  him  in  all  cases  in  which  he  was  a  party.  But 
really  there  is  no  specific  ground  stated  here,  which,  even  if  it  had  been  alleged  in  time, 
could  have  been  remitted  to  proof. 

The  appellant  then  moved  for  leave  to  lead  proof  in  support  of  his  defence  to  the 
action.     After  some  discussion. 

The  Court  pronounced  this  interlocutor : — "  Find  that  the  gi'ounds  of  declinature, 
not  having  been  stated  in  initio  litis,  cannot  now  be  insisted  in,  and  further  find  that 
the  statements  in  the  condescendence  are  not  relevant  to  support  the  declinature,  and 
therefore  repel  the  same :  Find  the  appellant  liable  in  the  expenses  hitherto  incurred  in 
this  Court,  and  on  the  appellant  paying  such  expenses,  before  further  answer  in  this 
appeal,  allow  the  appellant  a  proof  of  his  allegations  on  record,  and  remit,"  &c 

Lindsay  &  Paterson,  W.S. — Tods,  Murray,  &  Jahibson,  W.S. — Agents. 
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No.  70.  VIII.   Macpherson,   304.     16   Dec.    1869.     2d   Div.— Sheriff  of 

Perthshire,  I. 

The  Duke  of  Atholb,  Petitioner. — Sol-Gen,  Clark — Lee, 
Alexander  Robertson,  Eespondent  and  Appellant. — Scott 

Process — Contingency, — Held  that  there  was  no  such  contingency  between  a  petition  to 
have  the  respondent  ordained  to  restore  a  turnpike-gate  which  had  been  thrown 
down,  and  an  action  brought  by  the  respondent  against  the  petitioner  for  declarator 
that  it  was  illegal  to  levy  the  toll,  as  to  make  it  the  duty  of  the  Division  in  which 
the  petition  depended  to  remit  the  cause  to  the  other  Division,  where  the  declarator 
was  pending. 

[305]  Court  of  Session  Act,  1868,  sec.  72. — Circumstances  in  which,  after  judgment 
in  the  inferior  Court,  holding  the  defender  confessed,  and  decerning  against  him,  on 
an  appeal  the  Court  allowed  him  to  state  his  defence  on  payment  of  expenses. 

This  case  arose  out  of  a  dispute  whether  the  Duke  of  Athole  was  entitled  to  levy 
toll  on  the  bridge  over  the  Tay  at  Dunkeld.  Robertson  of  Dundonnochie  had  taken  a 
prominent  part  in  asserting  that  this  was  illegal,  and  had  broken  the  toll-gate.  The 
Duke  of  Athole  then  presented  this  petition  to  the  Sheriff  of  Perthshire,  setting  forth 
that  on  26th  and  27th  July  1869  Robertson,  along  with  a  number  of  persons  acting 
under  his  instructions,  broke  down  and  destroyed  the  turnpike-gate  on  the  Dunkeld 
Bridge ;  that  under  the  Act  43  Geo.  III.  cap.  33,  the  right  of  property  in  the  bridge  . 
aad  turnpike-gate  was  vested  in  him  as  heir  of  John  Duke  of  Athole,  and  that  by  the 
destruction  of  the  gate  he  had  sustained  damage.  The  Duke  therefore  prayed  the 
Sheriff  to  ordain  Robertson  to  restore  the  turnpike-gate,  and  failing  his  doing  so,  to 
authorise  the  Duke  to  do  it  at  Robertson's  expense,  and  for  interdict  against  his  again 
destroying  it,  or  disturbing  the  Duke  in  his  possession  of  the  bridge. 

Robertson  entered  appearance  to  defend,  but  when  the  case  was  called  in  Court  "  he 
declined  to  state  any  defence."  The  Sheriff-substitute  therefore  held  him  confessed, 
and  ordained  him  to  restore  the  gate  within  ten  days.  On  the  expiry  of  this  time, 
the  Sheriff-substitute  granted  warrant  to  the  Duke  to  restore  the  gate,  &c.  at  the  sight 
of  Mr.  John  Young,  C.E. 

The  bridge  was  repaired  at  a  cost  of  £75,  Is.  8d.,  and  on  3d  September  decree  was 
pronounced  for  this  sum,  with  £5,  13s.  lOd.  expenses,  against  Robertson.  Robertson 
then  appealed  to  the  Second  Division. 

When  the  case  was  called,  his  counsel  moved  that  the  case  should  be  remitted  ob 
coniingentiam  to  the  First  Division,  in  which  an  action  at  the  instance  of  the  present 
pursuer  and  others  was  in  dependence  to  have  it  declared  that  the  Duke  of  Athole's 
right  to  the  bridge,  and  to  levy  pontage,  had  come  to  an  end. 

This  was  opposed  on  the  part  of  the  Duke,  on  the  ground  that  there  was  no  contin- 
gency between  the  two  actions. 

Lord  Justick-Clerk. — The  Act  of  Parliament  was  obviously  intended  to  avoid  a 
conflict  of  opinion,  and  to  prevent  parties  from  avoiding  a  Division.  It  was  said  in  the 
Western  Bank  case*  it  is  not  easy  to  define  the  term  "  contingency,"  but  I  do  not  think 
there  is  contingency  unless  a  decision  in  one  of  the  actions  would  decide  the  other  in 
whole  or  in  part.  If  no  part  of  the  other  action  would  be  decided,  then  there  is  no 
contingency.  Applying  that  test,  I  have  come  to  the  conclusion  that  there  is  no  contin- 
gency here.  I  do  not  think  that  any  decision  which  can  be  pronounced  in  the  declarator 
can  affect  this.  The  two  actions  are  totally  separate,  and  I  am  of  opinion  that  the  appeal 
should  remain  in  thiK  Division. 

Lord  Cowan. — I  was  not  aware  of  the  case  of  M*Neil,t  but  that  decision  seems  to 
have  turned  upon  this,  that  "  the  contingency  contemplated  by  the  Act  did  not  exist, 
and  that  expediency  did  not  require  a  remit."  Now,  in  this  case  there  is  no  question 
of  expediency.  That  point  may  arise  at  a  later  stage,  but  the  sole  question  just  now  is 
as  to  the  existence  of  contingency.  If  contingency  does  exist,  I  agree  with  your 
lordship  in  thinking  that  we  have  no  discretion,  but  that  a  remit  is  imperative ;  e,g, 

*  22  D.  p.  472.  t  March  17,  1866,  ante,  vol.  iv.  p.  608. 
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if  this  had  heen  an  advocation  of  a  posseesory  judgment,  pending  a  declarator  of  right,  I 
think  that  the  Court  would  have  held  themselves  hound  under  the  statute  to  remit 
But  the  case  hefore  us  is  not  of  that  description. 

[306]  ^^  is  o^®  requiring  instant  adjudication.  The  statute  under  which  the  peti- 
tioner levies  toll  dues  was  passed  in  1803,  and  has  heen  in  operation  ever  since  that 
time.  When  a  right  of  that  kind  is  attempted  to  be  interfered  with,  and  to  he  put  an 
end  to  by  violence,  and  brevi  manUy  as  alleged  in  this  case,  the  procedure  may  well  be 
complained  of  as  lawless  and  dangerous.  In  disposing  of  the  Kelso  Bridge  case  (14tb 
September  1854,  1  Irv.  552)  I  had  occasion  to  express  what  my  view  of  the  law  was 
with  regard  to  such  an  offence.  I  there  observed  that "  no  one  is  entitled,  irrespectively 
of  the  judgments  of  the  law  courts,  by  force  or  masterful  means,  to  prevent  the  exaction 
of  a  toll,  the  levying  of  which  has  been  sanctioned  by  statute  for  half  a  century.  The 
remedy  is  to  go  to  the  courts  of  law,  and  when  it  is  fixed  that  the  toll  is  no  longer 
exigible,  then  the  civil  power  can  be  called  in  to  prevent  the  trustees  from  exacting  any 
more  toll.  But  whatever  be  the  decision,  it  is  altogether  illegal  and  improper  for  any 
portion  of  the  public  to  take  upon  themselves  by  force  to  put  down  a  toll  which  has 
been  in  accordance  with  statutory  provision.''  To  these  views  I  still  adhere.  It  is 
quite  an  illegal  proceeding,  pending  an  action  of  declarator,  to  remove  or  break  down  the 
gate  or  bar  of  a  bridge  via/adi.  Until  it  has  been  formally  decided  in  a  proper  znanner 
that  the  obstructions  are  unwarrantable,  such  proceedings  as  those  averred  to  have  taken 
])lace  in  this  case  are  of  a  lawless  and  dangerous  character ;  and  any  complaint  against 
the  parties  implicated  in  them  behoves  to  be  immediately  disposed  of.  I  therefore  agree 
with  your  Lordship  in  thinking  that  our  decision  in  this  appeal,  which  is  against  an 
interlocutor  in  a  petition  following  on  such  an  offence,  can  neither  be  influenced  by,  nor 
exercise  an  influence  upon  the  result  of  the  declaratory  process.  That  being  so,  I  do  not 
think  that  there  is  here  that  contingency  contemplated  by  the  statute  as  imperatively 
calling  for  a  remit  oh  contingentiam.  And  I  shall  only  add  that  I  think  it  would  be 
most  inexpedient  to  send  this  case  to  the  other  Division,  or  to  allow  it  to  hang  over 
until  the  decision  in  the  declarator. 

Lord  Benholmb. — I  am  of  opinion  that  there  is  here  no  contingency  in  the  sense 
of  the  statute.  This  appeal  mises  the  question  whether,  during  the  dependence  of  an 
action  of  declarator  raised  in  order  to  have  it  found  that  the  right  long  enjoyed  by  the 
Duke  of  Athole  to  levy  toll  u}>on  this  bridge  has  terminated,  Robertson  was  entitled  tt) 
break  down  the  toll  gate.  That  is  a  question  that  cannot  arise  in  the  process  of  de- 
clarator. Suppose  it  were  found  that  the  Duke  is  no  longer  entitled  to  exact  toll  duest, 
that  result,  which  is  the  most  favourable  possible  for  the  appellant,  could  not  affect  this 
question.  The  question  would  still  remain  whether  the  appellant,  pending  the  due 
ascertainment  of  the  existence  or  termination  of  the  Duke's  right,  was  entitled  to  assert 
his  alleged  freedom  from  toll  in  this  violent  manner.  The  case  has  been  supposed  of 
an  action  being  raised  to  have  the  existence  of  a  right  of  way  through  private  grounds 
declared.  Pending  the  action,  interdict  is  obtained  by  the  defender  against  the  use  of 
the  alleged  road,  and  a  gate  is  erected.  Then  one  of  the  pursuers  of  the  declarator 
breaks  down  the  gate.  Can  it  be  said  that  there  is  contingency  between  the  declarator 
and  a  complaint  against  the  pursuer  for  having  destroyed  the  gate  ?  I  do  not  think  so. 
Whatever  may  be  the  ultimate  result  of  the  legitimate  action,  the  party  breaking  down 
the  gate  is  still  liable  for  his  illegal  conduct.  The  questions  at  issue  both  in  the 
supposed  case  and  in  the  one  now  before  us,  are  totally  different,  and  there  exists  no 
such  contingency  between  them  as  to  oblige  us  to  make  a  remit. 

Ix)RD  Xeaves. — I  cannot  say  I  differ,  but  some  opinions  have  been  expressed  mth 
which  I  do  not  fully  agree.  Suppose  an  action  of  declarator  of  right  of  way,  |)ending 
which  an  interdict  was  granted  in  the  inferior  Court  sustaining  the  possessory  right, 
and  that  the  judgineut  granting  the  interdict  was  appealed,  I  think  there  would  be  un- 
doubted contingency  between  them.  It  is  not  sufficient  to  say  that  the  Court  might 
deal  in  a  totally  different  manner  with  the  two  cases.  It  might,  simul  ei  sentel,  decide 
against  the  pursuer  in  the  declarator,  and  for  him  in  the  interdict.  But  that  would  not 
affect  the  contingency  of  the  two  actions.  But  I  am  not  inclined  to  regard  this  petition 
as  raising  a  mere  possessory  question.  I  think  that  a  wrong  was  done  by  the  respondent, 
[307]  ^^^  I  should  have  had  no  doubt  had  it  not  been  for  the  prayer  for  interdict, 
which  makes  the  application  prospective,  and  not  merely  applicable  to  reparation  for  a 
past  wrong.  But,  on  the  whole,  I  am  reconciled  to  the  judgment  proposed,  and  indeed 
I  approve   of  it,  because  I  take  the  prayer  for  interdict  as  merely  auxiliary  to  the 
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principal  prayer,  and  there  was   a  wrong  done,  for  which   the  petitioner  must  get 
immediate  redress. 

This  interlocutor  was  pronounced : — "  Having  heard  council  on  the  motion  for  the 
appellant  to  remit  this  case  to  the  First  Division  of  the  Court,  on  the  ground  of  contin- 
gency with  an  action  of  declarator  now  depending  in  the  First  Division  relative  to 
tiie  rights  of  parties  in  regard  to  the  Dunkeld  Bridge,  find  that  there  is  no  such  contin- 
gency as  to  make  it  the  duty  of  the  Court  to  remit  the  cause  as  craved,  reserving  all 
questions  of  expenses." 

The  appellant  then  asked  to  he  allowed  to  state  his  defences.  He  relied  on  the  72d 
section  of  the  Court  of  Session  Act,  1868,  which  enacted, — "  The  Court  may,  if  necessary, 
order  proof,  or  additional  proof,  to  he  taken  in  any  appeal  under  this  Act,  such  proof  to  he 
taken  in  the  same  manner  as  proof  may  he  competently  taken  in  any  cause  depending 
before  the  Inner-House,"  &c. 

loBD  Justige-Clbbe. — I  have  come  to  the  conclusion  that  in  this  case  we  should  not 
hold  the  appellant  harred  from  stating  his  case  hy  the  interlocutor  of  the  8heri£f.  It 
appears  that  in  this  petition  Bohertson  duly  entered  appearance  as  respondent.  On  the 
30th  July  he  appeared  personally  hefore  the  Sheriif,  and  on  that  narrative  the  interlocu- 
tor proceeds :  "he  heing  called  on,  declined  to  state  any  defence  ;  therefore  holds  him 
confessed."  Against  that  interlocutor  Kohertson  appealed,  and  if  he  had  duly  declined  the 
Sheriifs  jurisdiction,  the  appeal  was  competent.  The  Sheriff,  however,  held  the  appeal 
premature  and  incompetent,  and  proceeded  to  dispose  of  the  merits  of  the  case.  It  was 
argued  that  the  same  declinature  of  Mr.  Barclay's  jurisdiction,  which  we  held  yesterday 
to  be  unfounded,  was  tendered  in  this  case  also.  If  that  were  so,  I  think  the  proper 
course  for  the  Sheriif  would  have  been  to  have  taken  a  minute  of  the  ground  of  declin- 
ature, and  if  no  declinature  was  tendered  I  think  he  should  then  have  disposed  of  the 
case  on  the  ground  that  no  defences  were  lodged.  The  Sheriff  having  adopted  neither 
of  these  courses,  we  have  now  to  construe  his  somewhat  ambiguous  interlocutor.  I  am 
inclined  to  dispose  of  the  case  on  the  footing  that  the  declinature  was  repeated  in  this 
case.  Assuming  that,  I  think  we  have  power,  under  the  72d  section  of  the  recent  Court 
of  Session  Act,  to  repone  the  appellant,  without  inquiring  minutely  whether  this  inter- 
locutor of  the  Sheriff  was  exactly  in  form  or  not.  I  think  there  may  be  the  more 
reason  for  exercising  our  discretion,  that  the  proceedings  against  the  appellant  are 
foimded  on  acts  partaking  of  a  r/tiost-criminal  character.  Of  course  the  appellant  can 
only  be  reponed,  and  defences  received,  upon  payment  of  all  expenses  since  the  date  of 
the  interlocutor.  The  expense  of  restoring  the  bridge,  stated  in  Mr.  Young's  report  to  be 
£61,  14s.  2d.,  does  not  properly  fall  under  the  expenses  of  process,  and  I  propose  that 
it  should  be  reserved  in  the  meantime,  and  await  the  disposal  of  the  merits  of  the 
appeaL 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced: — "The  Lords  having  resumed  consideration 
of  this  appeal,  before  further  answer,  allow  the  appellant,  on  payment  to  the  respondent 
of  the  expenses  in  the  Court  below  since  the  date  of  the  30th  July  1869,  including  the 
sum  of  £8,  28.  6d.  of  Mr.  Young's  expenses,  and  the  expenses  hitherto  incurred  in  this 
Court,  to  state  his  defence  to  this  action,  and  that  within  three  weeks  from  the  date 
hereof." 

Tods,  Murray,  &  Jamieson,  W.S. — LixNdsay  &  Patkuson,  W.S. — Agents. 


Xo.  71.  Vlll.  Macphkrson,  30H.     17  Dec.  1869.     1st  Div.— Lord  Manor,  C. 

George  Campbell  and  Others,  Pursuers. — LonUAdv.  Yoiuuj — Mackenzie, 
Duke  of  Athole,  Defender. — Sol. -Gen.  Clark — Lee, 

Sfatute — Proin9o — Directory  Clause. — A  statute  empowered  a  proprietor  to  erect  a 
bridge,  and  to  collect  pontage  for  a  certain  time,  "  provided  always,  and  be  it  farther 
enacted,  that  the  said "  proprietor  "  and  his  heirs  shall  be,  and  he  and  they  is  and 
are  hereby  required  to  keep,  or  cause  to  be  kept,  an  exact  account "  of  the  expenditure, 
"and  also  an  account "  of  receipts,  "and  shall  cause  the  same  to  be  laid  before  the 
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Justices  of  the  Peace  and  Commissioners  of  Supply  for  the  said  county  of  Perth,  at 
their  annual  meeting  in  the  month  of  April."  Held  that  the  clause  as  to  the  lodging 
of  the  accounts  was  not  an  imperative  enactment,  but  was  merely  directory,  and 
that  the  failure  to  comply  with  it  did  not  infer  a  forfeiture  of  the  right  to  levy 
pontage-duties. 

Prior  to  the  year  1808  the  passage  across  the  river  Tay,  near  Dunkeld,  was  effected 
in  boats  at  the  two  ferries  of  Inver  and  the  Lower  or  East  Ferry.  These  ferries 
belonged  to  the  late  John  Duke  of  Athole. 

In  the  year  1803  the  Duke  obtained  an  Act  of  Parliament,  43  Geo.  III.  c.  33,  for 
enabling  him  to  build  a  bridge  over  the  Tay  at  Dunkeld. 

The  2d  section  of  the  Act  authorised  the  Duke  to  contract  for  the  building  and 
maintaining  of  the  bridge,  the  purchase  of  lands,  the  making  of  roads,  and  directed 
that  he  '^  shall  and  may,  by  and  out  of  the  money  to  be  raised  and  collected  by  virtue 
of  this  Act,  or  out  of  the  money  to  be  borrowed  on  the  credit  thereof,  pay  all  and 
every  such  sum  and  sums  of  money  as  shall  be  contracted  and  agreed  to  be  paid  for  the 
purposes  aforesaid." 

The  7th  section  authorised  the  Duke  to  erect  toll-gates,  and  to  levy  tolls. 

The  8th  section  of  the  Act  farther  provided, "  That  all  the  money  to  be  collected  by 
the  said  pontage  or  toll  to  be  taken  at  or  near  to  or  upon  the  said  bridge,  shall  be  and 
become  the  sole  and  exclusive  property  of  the  said  Duke  and  his  heirs,  until  all  the 
expenses  of  building  the  said  bridge,  making  the  said  roads,  and  of  procuring  this  Act, 
together  with  lawful  interest  for  the  same,  shall  be  paid ;  and  also  until  a  fund  shall  be 
constituted  for  maintaining  and  supporting  the  said  bridge  in  manner  hereinafter 
mentioned." 

Section  9 — "  Provided  always,  and  be  it  further  enacted,  Tliat  the  said  Duke  and 
his  heirs  shall  be,  and  he  and  they  is  and  are  hereby  required  to  keep,  or  cause  to  be 
kept,  an  exact  account  of  all  money  paid  on  account  of  building,  repairing,  and  supporting 
the  said  bridge,  of  making  and  keeping  in  repair  the  said  roads,  and  of  procuring  and 
passing  thijB  Act ;  and  also  an  account  of  the  produce  of  the  said  tolls  or  pontage-duty, 
and  shall  cause  the  same  to  be  laid  before  the  Justices  of  the  Peace  and  Commissioners 
of  Supply  for  the  said  county  of  Perth,  at  their  annual  meeting  in  the  month  of  April ; 
and  when  and  so  soon  as  it  shall  appear  that  the  whole  of  the  sum  borrowed  by  the 
said  Duke  or  his  heirs  for  the  purposes  aforesaid,  together  with  interest  for  the  same 
at  the  rate  of  X5  per  centum  per  annum,  shall  have  been  paid,  then  one-third  part  of 
the  tolls  and  pontage-duties  hereby  granted  shall  cease  and  determine,  and  from  thence- 
forth the  produce  of  the  said  tolls  and  pontage-duties,  after  deducting  the  expenses  of 
collection,  and  of  any  repairs  that  may  be  necessary  for  the  support  of  the  said  bridge, 
shall  accumulate,  under  the  direction  of  the  said  Duke  and  his  heirs,  until  it  shall 
amount  to  the  sum  of  £1500  sterling,  when  the  same  shall  be  invested  in  the  purchase 
of  land  or  other  heritable  property,  and  charged  with  the  repair  and  maintenance  of  the 
said  bridge  for  ever,  and  for  providing  any  ferry  when  necessary,  in  such  [309]  manner 
and  under  such  direction  as  the  said  Duke  or  his  heirs  shall  limit  and  appoint." 

Section  10 — "And  whereas  the  said  John  Duke  of  Athole  is  the  absolute  proprietor, 
and  as  such  is  seised  in  fee-simple  of  the  right  of  ferry  at  both  the  places  hereinbefore- 
mentioned  ;  and  the  said  Duke  is  willing  and  desirous  that,  for  the  better  accommodation 
of  the  public,  all  tolls  and  pontage-duties  for  passing  the  said  bridge  or  ferries  should 
cease  and  determine  when  a  proper  fund  should  be  provided  for  maintaining  and  sup- 
porting the  said  bridge  :  VyQ  it  therefore  enacted,  That  immediately  after  the  said 
accumulation  shall  be  completed,  all  the  right  and  title  of  the  said  Duke  and  his  heirs 
to  demand,  receive,  or  levy  any  tolls  or  jwntage-duties  from  any  person  or  persons  for 
passing  the  said  bridge  or  ferry  shall  cease,  determine,  and  be  for  ever  extinguished." 

The  bridge  was  opened  for  the  public  on  7th  November  1808,  and  from  that  time 
forwards  toll  was  exacted  from  the  persons  using  the  bridge. 

In  May  1868  George  Campbell,  Alexander  Robertson,  and  others,  most  of  whom 
were  resident  in  Dunkeld,  brought  this  action  of  declarator,  count  and  reckoning,  and 
interdict,  against  the  Duke  of  Athole,  in  which  they  asked  declarator  that  (on  payment 
and  reimbursement  to  the  defender,  or  his  heirs  or  successors,  of  the  sums  borrowed 
and  duly  expended  by  him  and  his  predecessors  in  the  erection  of  the  bridge,  with  the 
interest ;  and  also,  after  the  sum  of  £1500  sterling  has  been  accumulated,  and  invested 
in  the  purchase  of  land,  or  other  heritable  property,  for  the  purposes  of  the  repair  and 
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maintenance  of  said  bridge  for  ever),  the  right  and  title  of  the  defender,  and  his 
heirs  and  successors,  to  levy  tolls  or  pontage-duties  from  any  person  or  persons,  either 
on  foot,  or  with  horses,  carts,  and  carriages,  shall  cease  and  determine,  and  be  for  ever 
extinguished,  and  that  it  shall  not  be  legal  or  competent  for  the  said  defender,  or  his 
heirs  and  successors,  at  any  time  thereafter,  to  charge  or  levy  pontage-duties.  The 
summons  concluded — (2)  for  exhibition  by  the  defender  of  a  full  and  particular  state  or 
aooount  of  the  whole  sums  borrowed  by  himself,  or  any  of  his  predecessors,  on  the 
credit  of  the  tolls,  for  the  purpose  of  enabling  them  to  defray  the  expenses  of  erecting 
the  bridge,  and  of  making  roads  to  and  from  the  same,  and  for  the  other  purposes  of  said 
Act,  and  also  of  the  whole  sums  legally  expended  by  the  defender  and  his  predecessors 
for  said  purposes,  and  of  the  interest  on  said  sums,  as  also  of  the  whole  tolls  and 
pontage-duties  levied  and  taken,  or  which  ought  to  have  been  levied  and  taken,  at  or 
upon  the  said  bridge,  under  the  foresaid  statute,  and  of  all  monies  levied  or  received,  or 
which  ought  to  have  been  levied  and  received,  by  the  defender  or  his  predecessors, 
under  and  by  virtue  of  the  said  Act,  whereby  the  true  balance  of  the  sums  so  borrowed 
and  expended,  and  interest  thereon,  still  remaining  unpaid,  if  any,  or  otherwise  the 
amount  of  tolls  and  pontage-duties  overpaid  to  the  defender  and  his  predecessors,  may 
appear  and  be  ascertained ;  (3)  for  declarator  that  the  whole  of  the  sums  borrowed  by 
the  defender  or  his  predecessors  for  the  purpose  of  building,  repairing,  and  supporting 
the  said  bridge,  of  making  and  keeping  in  repair  the  roads  made  under  said  Act,  and  of 
procuring  a  statute,  together  Mdth  the  interest,  were  paid  from  the  produce  of  the  tolls 
or  pontage-duties,  or  other  monies  leviable  under  the  foresaid  Act,  at  a  date  to  be  ascer- 
tained by  our  said  Lords,  or  have  now  been  paid  ;  (4)  that  from  and  after  the  date  of 
the  payment  of  said  sums,  with  interest  as  aforesaid,  one-third  part  of  the  tolls  and 
pontage-duties  granted  by  said  Act  ceased  and  determined,  and  that  the  produce  of  the 
remaining  tolls  and  pontage-duties  thenceforth  collected,  after  deducting  the  expenses  of 
collection,  and  of  any  repairs  that  might  be  necessary  for  the  support  of  the  said  bridge, 
has  amounted,  at  least,  to  the  sum  of  £1500  sterling;  [310]  (5)  for  an  order  on  the 
defender  to  invest  the  £1500  for  repair  and  maintenance  of  the  bridge ;  (6)  for  declara- 
tor that  all  the  expenses  of  building  the  bridge,  making  the  roads,  and  of  procuring  the 
Act,  together  with  the  interest  of  the  same,  have  been  paid  from  the  said  tolls,  pontage- 
duties,  and  other  monies  leviable  or  receivable  under  the  said  Act,  and  that  a  fimd  has 
also  been  collected  for  maintaining  and  supporting  the  said  bridge,  in  manner  therein 
mentioned,  from  the  produce  of  the  said  tolls,  pontage-duties,  and  other  monies ;  (7) 
that  the  defender  has  no  longer  any  right  of  property,  or  any  right  whatsoever  in  the 
monies  collected,  or  that  may  after  the  date  hereof  be  collated,  from  the  pontages  or 
tolls  taken,  or  to  be  taken,  at  or  near  to  or  upon  the  said  bridge,  and  that  all  the  right 
and  title  of  the  defender  and  his  heirs  to  demand,  receive,  or  levy  any  tolls  or  pontage- 
duties  from  any  person  or  persons,  for  passing  the  said  bridge  or  ferry,  has  ceased, 
determined,  and  is  for  ever  extinguished ;  and  for  interdict  against  the  defender  con- 
tinuing to  exact  toll  at  the  Dunkeld  Bridge. 

After  some  procedure  the  Lord  Ordinary  remitted  to  Mr.  R.  E.  Scott,  C.A.,  for 
examination  of  the  accounts  and  vouchers  lodged  by  the  defender  relative  to  the  bridge. 
In  the  course  of  the  proceedings  before  the  accoun^t  the  pursuers  stated  objections  to 
the  accounts;  and,  in  February  1869,  the  pursuers  brought  a  supplementary  action 
against  the  defender.  In  this  action  they  alleged,  that  instead  of  accounts  of  expendi- 
ture and  revenue  in  relation  to  the  bridge  having  been  lodged  annually,  as  required  by 
the  statute  authorising  the  erection  of  the  bridge,  no  account  was  lodged  until  16th 
April  1852.  They  asked  declarator,  'Hhat  all  claims,  accounts,  obligations,  or  demands 
held,  or  conceived  to  be  held,  by  the  said  defender  or  his  predecessors,  as  chargeable 
against  the  tolls  or  pontage-duties  originally  leviable,  and  still  levied,  at  the  bridge 
across  the  river  Tay  at  Dunkeld,  called  the  Dunkeld  Bridge,  and  all  vouchers,  or 
pretended  vouchers,  held  or  granted  in  connection  therewith,  for  forty  years  anterior  to  the 
27th  day  of  July  1868,  when  certain  of  these  pretended  claims,  accounts,  and  vouchers, 
were  lodged  in  the  foresaid  action  (raised  in  May  1868),  or  otherwise  for  forty  years  an- 
terior to  the  16th  April  1852,  when  the  pretended  account  or  abstract  was  first  lodged  with 
the  clerk  to  the  Justices  of  Peace  or  Commissioners  of  Supply  for  the  county  of  Perth, 
or  anterior  to  such  other  date  or  dates  as  may  be  determined  by  our  said  Lords,  are 
struck  at,  cut  off,  and  finally  extinguished  by  the  long  negative  prescription,"  &c. 

The  pursuers  pleaded ;— (2)  The  whole  of  the  defender's  pretended  claims,  accounts, 
or  demands,  and  those  of  his  predecessors,  with  the  whole  relative  pretended  vouchers 
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of  and  connected  with  the  erection  and  completion  of  said  Dunkeld  Bridge,  for  the 
period  of  forty  years  anterior  to  their  partial  lodgment  in  the  foresaid  action  on  27th 
July  1868,  or  otherwise  for  that  period  anterior  to  the  lodgment  of  the  pretended 
account  or  abstract  with  the  clerk  to  the  Justices  and  Commissioners  of  Supply  on  16th 
April  1852,  are  struck  at,  cut  off,  and  forever  extinguished,  by  the  negative  prescription 
introduced  by  the  statute  1469,  c.  29,  and  repeated  and  enforced  by  the  Act  1474, 
c.  55. 

The  defender  pleaded,  inter  alia; — (5)  The  action,  as  laid  on  objections  that 
accounts  were  not  duly  lodged,  is  ill-founded  both  in  fact  and  in  law,  the  provisions  of 
the  statute  to  that  effect  being  directory  merely. 

The  accountant,  in  respect  of  the  points  raised  in  the  supplementary  action,  reported 
the  case  to  the  Ix>rd  Ordinary  for  instructions.  Several  of  these  questions  arose  on  the 
special  terms  of  the  Act,  and  are  not  reported. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  2d,  that  the  provisions 
in  the  9th  section  of  the  said  Act  are  merely  directory,  and  that  the  failure  of  the  Duke 
of  Athole  or  his  heirs  to  lodge  annually  with  [311]  the  Justices  of  Peace  and  Commis- 
sioners of  Supply  for  the  county  of  Perth,  at  their  annual  meetings,  exact  states  of  the 
accounts  relative  to  the  expenditure  and  receipts  connected  with  the  bridge,  does  not  of 
itself  draw  after  it  the  penal  consequence  of  forfeiting  the  right  of  the  defender  to  the 
tolls  and  pontage-duties  collected  at  the  bridge,  or  prevent  him  from  continuing  to  levy 
and  collect  them  as  heretofore,  until  it  shall  be  shewn  that  the  full  amount  of  the 
debt  in  the  erection  and  completion  of  the  bridge  has  been  paid,  with  interest,  by  the 
produce  of  the  said  tolls  and  pontage-duties :  Therefore  repels  the  plea  of  prescription 
now  stated  by  the  pursuers  in  bar  of  any  inquiry  into  or  examination  of  the  accounts 
produced  by  the  defender  connected  with  the  erection  and  completion  of  the  said  bridge, 
and  instructs  the  accountant  to  proceed  with  the  remit  made  to  him,  on  the  footing  that 
prescription  does  not  apply  to  exclude  the  examination  of  such  account."  * 

*  "Note. — The  Lord  Ordinary  is  clearly  of  opinion  that  the  plea  of  negative 
prescription  raised  by  the  pursuers  in  their  supplementary  action  is  bad,  and  cannot  be 
given  effect  to.  The  9th  section  of  the  Act  of  Parliament  provides  and  enacts  that  the 
Duke  of  Athole  and  his  heirs  shall  *  keep,  or  cause  to  be  kept,  an  exact  account  of  all 
money  paid  on  account  of  building,  repairing,  and  sup{X)rting  the  said  bridge,  of  making 
and  keeping  in  repair  the  said  roioids,  and  of  procuring  and  passing  this  Act,  and  also 
an  account  of  the  produce  of  the  said  tolls  or  pontage-duty,  and  shall  cause  the  same 
to  be  laid  before  the  Justices  of  the  Peace  and  Commissioners  of  Supply  of  the  county 
of  Perth  at  their  annual  meeting  in  the  month  of  April'  And  there  can  be  no  doubt 
that  this  provision  was  intended,  as  it  was  well  calculated,  to  secure  a  precise  and 
accurate  view  of  the  state  of  the  Duke's  expenditure,  as  compared  with  his  receipts, 
from  year  to  year.  Had  the  provision  been  strictly  complied  with,  it  might  have  saved 
much  trouble,  and  greatly  facilitated  the  preparation  of  the  state  which  the  accountant 
is  now  required  to  make  up.  But  admitting  all  this,  the  question  is,  whetlier  the 
failure  of  th^  defender  and  his  predecessors  to  lodge  such  annual  accounts  can  be  held, 
without  any  further  investigation  or  inquiry  whatever,  to  operate  a  total  extinction  and 
discharge  of  all  claims  and  demands  which,  upon  a  true  accounting,  the  defender  may 
possibly  have  in  respect  of  bo7ui  fide  expenditure  connected  with  the  erection  and 
maintenance  of  the  bridge  from  its  commencement  to  the  present  day.  The  Lord 
Ordinary  is  satisfied  that  there  is  no  sufficient  ground  here  to  warrant  so  very  serious  a 
forfeiture  as  the  necessary  consequence  of  the  omission  to  exhibit  regular  periodical 
accounts.  The  above  recited  section  of  the  Act,  while  it  clearly  enough  directs  and 
provides  for  the  annual  lodging  of  accounts,  contains  no  penalty  or  sanction  in  case  of 
the  provision  not  being  complied  with.  It  does  not  provide  that  in  that  event  the 
Duke  shall  lose  the  privilege  which  had  been  previously  conferred  upon  him  in  the 
most  absolute  terms  by  the  8th  section,  of  levying  and  collecting  the  tolls  as  his  sole 
and  exclusive  property  until  all  the  expenses  in  any  way  connected  with  the  bridge 
were  paid,  with  interest.  In  short,  compliance  with  the  directions  of  the  9th  section 
was  not  made  expressly,  nor,  it  is  thought,  by  any  fair  implication,  a  condition  of  the 
right.  If  it  had  been  so,  there  would  obviously  have  been  no  need  for  the  plea  of 
prescription,  since,  in  that  case,  simple  failure  to  observe  the  condition,  whether  in  one 
or  more  years,  would  have  been  conclusive  against  the  legality  of  the  Duke's  acts  and 
intromissions.     But  prescription  is  the  plea  relied  on  by  the  pursuers.     It  is  extremely 
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[312]  1^^6  pursuers  reclaimed,  and  obtained  leave  to  lodge,  inter  alia,  this  additional 
plea : — According  to  a  sound  construction  of  the  statute,  the  defender  is  not  entitled 
to  credit  for  any  alleged  expenditure  of  which  an  exact  account  was  not  kept,  and  was 
not  laid,  as  provided  by  the  statute,  before  the  Justices  of  the  Pea(;e  and  Commissioners 
of  Supply  for  the  county  of  Perth  at  their  annual  meeting  in  the  month  of  April. 

The  pursuers  argued ; — The  proviso  in  the  9th  section  as  to  lodging  accounts  wan 
imperative.  Lodging  accounts  annually  was  a  condition  of  the  Duke's  property  in  the 
tolk  Strict  fulfilment  of  this  proviso  was  necessary,  in  the  same  way  as  in  the  case 
of  the  proviso  in  the  12th  section  of  the  Montgomery  Act.  At  any  rate,  accounts  not 
lodged  within  forty  years  were  cut  off  by  the  negative  prescription. 

The  defender  argued; — The  clause  requiring  accounts  to  be  lodged  annually  was 
not  imperative.     It  was  intended  thereby  to  secure  publicity  of  the  accounts,  but  no 
penalty  was  annexed  to  failure  to  lodge  accounts.     Tlie  argument  of  prescription  was 
inapplicable. 
At  advising, — 

LoBD  President. — This  is  an  action  raised  by  George  Campbell,  a  resident  in  the 
parish  of  Little  Dunkeld,  and  five  other  persons,  for  themselves  and  for  their  respective 
rights  and  interests  as  constituent  members  of  the  community,  and  on  behalf  of  the 
pablic,  against  the  Duke  of  Athole.  The  object  is  to  have  it  declared  that  the  toll  or 
pontage-duty  which  has  been  levied  by  his  Grace  and  his  predecessors  at  the  Bridge  of 
Dunkeld  can  no  longer  be  legally  levied,  and  that  the  right  to  levy  has  been  ex- 
tinguished, because,  by  the  produce  of  the  toll  in  time  bypast,  the  expense  of  building 
the  bridge  has  been  already  defrayed.  The  action  was  remitted  to  an  accountant  for 
the  purpose  of  inquiring  into  the  state  of  the  accounts,  by  an  interlocutor  of  the  Lord 
Ordinary,  dated  18th  July  1868 ;  and  after  the  accounts  kept  by  the  defender  and  his 
predecessors  had  been  lodged  with  the  accountant,  and  also  the  whole  vouchers  applic- 
able to  these  accounts  from  the  time  when  the  bridge  first  began  to  be  erected  down  to 
the  institution  of  the  action,  objections  were  lodged  to  the  accounts  by  the  pursuers, 
and  the  objections  raised  certain  questions  of  law  which  appeared  to  the  accountant  to 
be  of  such  a  nature  that  it  was  necessary  to  have  them  determined  before  proceeding 
further  with  the  inquiry  which  had  been  directed.  This,  indeed,  seemed  to  be  the 
feeling  of  the  pursuers  themselves,  for  they  [313]  immediately  thereafter  raised  a 
Ropplementary  action  for  the  purpose  of  giving  eftect  to  these  objections,  and  the  whole 
case  having  been  reported  to  the  Lord  Ordinary  by  the  accountant,  his  Lordship  pro- 
difficult  to  see  how  the  plea  of  prescription  can  be  applied  to  a  case  like  this,  in  which 
it  is  not  disputed  that  the  defender  and  his  predecessors  have  all  along  been  enforcing 
their  right  as  against  the  public,  by  continuing,  without  interruption,  to  levy  and 
collect  the  toll-duties.  Negative  prescription  does  not  operate  to  cut  off  a  right  which 
has  thus  been  constantly  exercised ;  and  it  seems,  therefore,  an  entire  mistake  to  say 
that  the  Duke  has  lost  his  right  by  neglecting  for  forty  years  to  *  follow  forth  his 
obligation,'  or  to  '  take  document '  or  *  action '  upon  the  accounts.  He  ought,  it  is  true, 
to  have  lodged  the  accounts  annually,  as  directed  by  the  [312]  statute ;  but  there  was 
no  further  action  he  could  have  taken  upon  them.  The  basis  and  foundation  of  his 
right  was  the  statute, — ^the  accounts  merely  the  evidence  of  the  extent  to  which  he  had 
used  that  right;  and  if  the  accounts  cannot  now  be  looked  to  at  all  by  reason  of 
prescription,  he  will  not  be  entitled  to  credit  for  anything  during  the  years  in  which  the 
chief  expenditure  took  place.  His  failure  to  produce  the  accounts  year  by  year  may 
pat  the  defender  now  to  a  more  strict  accounting  than  he  would  otherwise  have  been 
liable  to ;  but  that,  he  has  stated,  he  is  perfectly  ready  to  undertake ;  and,  without  an 
accounting,  it  is  impossible  to  arrive  at  the  truth  of  the  matter.  In  the  whole  circum- 
stances, the  Lord  Ordinary  has  held  that  the  provisions  of  the  9th  section  are  directory 
merely,  and  not  imperative,  and  that  the  failure  to  comply  with  them  does  not  exclude 
the  right  to  an  accounting.  In  this  he  is  glad  to  have  the  support  of  the  opinion  of  the 
late  Lord  Anderson,  who,  in  an  action  referred  to  in  the  record,  at  the  instance  of  the 
Trustees  of  John  Duke  of  Athole  against  the  Postmaster-General  and  the  carrier  of  the 
mail  between  Dunkeld  and  Kenmore,  pronounced  an  interlocutor,  which  became  final, 
giving  effect  to  the  same  view  of  the  case.  It  may  be  doubted  if  that  decision  can  be 
regarded  as  res  judicata  of  the  present  question ;  but,  however  that  may  be,  it  is  At 
least  an  authoritative  decision,  and  entitled  to  the  greatest  weight  in  settling  the 
construction  of  the  section  now  under  consideration.'' 
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nounced  the  interlocutor  which  is  now  under  review.     There  are  four  questions  which 
we  are  called  upon  to  determine  here,  and  two  of  them  depend  entirely  upon  the  con- 
struction  of  the  Act  of  Parliament  authorising  the  erection  of  this  hridge.     The  section 
of  the  Act  which  is  mainly  in  question  is  the  9th  section,  or  rather  the  9th  in  comhina- 
tion  with  the  12th,  hut  in  order  to  a  thorough  understanding  of  the  questions  which 
are  raised  on  the  construction  of  the  Act,  it  is  necessary  to  advert  to  some  of  the 
previous  sections  also.     The  1st  and  2d  sections  of  the  statute  grant  authority  to  the 
Duke  of  Athole  of  the  time  to  huild  a  hridge  over  the  river  Tay  at  Dunkeld,  and  leave 
it  very  much  to  him  to  determine  not  only  the  materials  of  which  the  hridge  is  to  be 
composed,  but  its  general  character ;  and,  in   short,  everything  connected   with   it, 
except  merely  that  it  shall  be  a  bridge  which  shall  cross  the  Tay  at  Dunkeld,  and  so 
afford  means  of  transit  from  one  side  of  the  river  to  the  other ;  and  at  the  end  of  the 
2d  section  it  is  enacted  that  the  Duke  of  Athole  for  the  time  ''  shall  and  may,  by  and 
out  of  the  money  to  be  raised  and  collected  by  virtue  of  this  Act,  or  out  of  the  money 
to  be  borrowed  on  the  credit  thereof,  pay  all  and  every  such  sum  and  sums  of  money 
as  shall  be  contracted,  and  agreed  to  be  paid  for  the  purposes  aforesaid."    These  two 
sections  contain  in  general  language  the  objects  of  this  statute,  and  also  the  powers 
conferred  on  the  Duke  of  Athole ;  but  the  imposition  of  the  toll  or  pontage  is  provided 
for  by  the  6th  and  7th  sections  of  the  statute,  and  its  application  is  regulated  primarily 
by  the  8th  section.     The  ferry  dues  which  the  Duke  had  been  in  use  to  levy  for  the 
old  ferries  near  this  place  are  given  up,  and  in  place  of  them  new  tolls  are  imposed  upon 
persons  and  carriages  and  cattle  passing  the  bridge  to  be  erected;  and  then  the  8th 
section  enacts  ''  that  all  the  money  to  be  collected  by  the  said  pontage  or  toll  to  be 
taken  at  or  near  to  or  upon  the  said  bridge  shall  be  and  become  the  sole  and  exclusive 
property  of  the  said  Duke  and  his  heirs,  until  all  the  expenses  of  building  the  said 
bridge,  making  the  said  roads,  and  of  procuring   this  Act,  together  with  the  lawful 
interest  for  the  same,  shall  be  paid,  and  also  until  a  fund  shall  be  constituted  for 
maintaining  and  supporting  the  said  bridge  in  the  manner  hereinafter  mentioned.^' 
Then  the  9th  section  is  introduced  in  the  way  of  a  proviso  upon  the  preceding  enact- 
ments contained  in  the  7th  and  8th  sections,  and,  of  course,  in  such  a  proviso  we  are 
to  look  for  any  of  the  conditions  of  the  right  conferred  by  the  previous  clauses  and  any 
of  the  restrictions  upon  the  exercise  of  that  right  which  Parliament  intended  to  enact 
Now,  it  is  said  that  the  first  condition  of  the  right  imposed  by  the  9th  section  is  that 
the  Duke  of  Athole  and  his  predecessors  were  required  to  keep  accounts  of  the  money 
which  they  spent,  and  to  cause  these  accounts  annually  to  be  laid  before  the  Justices 
of  the  Peace  and  Commissioners  of  Supply  of  the  county,  at  their  annual  meeting  in 
the  month  of  April.     The  accounts  which  have  been  kept,  apparently,  in  terms  of  this 
provision,  are  now  produced  before  the  accountant,  with  the  relative  vouchers ;  but  it  is 
admitted  that  these  accounts  were  not  annually  lodged  with  the  Justices  of  the  Peace 
and  Commissioners  of  Supply  at  their  annual  meeting  in  the  month  of  April.     The 
first  plea  maintained  by  the  pursuers  with  regard  to  this  matter  is,  that  the  failure  to 
lodge  these  accounts  is  fatal  to  the  Duke's  claim  to  levy  the  tolls,  that  the  levying  of 
the  tolls  is  altogether  illegal,  and  that  the  right  to  levy  them  has  been  lost  by  the 
Duke's  failure  to  comply  with  this  condition  of  his  right.     In  dealing  with  this  question, 
it  is  necessary  to  attend  very  precisely  to  the  words  of  this  part  of  the  proviso — "  The 
said  Duke  and  his  heirs  shall  be,  and  he  and  they  is  and  are  hereby  required  to  keep, 
or  cause  to  be  kept,  an  exact  account  of  all  money  paid  on  account  of  building,  repairing, 
and  supporting  the  said  bridge,  of  making  and  keeping  in  repair  the  said  roads,  and  of 
procuring  and  passing  this  Act ;  and  also  an  account  of  the  produce  of  the  wd  tolls  or 
pontage-duty."     Now,  there  the  part  of  the  sentence  which  is  governed  by  the  word 
"required "  comes  to  an  end.     All  that  they  are  "required"  to  do  by  the  words  of  this 
proviso  is  to  keep  these  accounts,  for  the  clause  then  proceeds  as  follows, — "  and  shall 
cause."     If  that  had  been  to  be  governed  by  the  leading  verb  "  require,"  it  would  have 
been  "  to  cause  " ;  but  the  [314]  structure  of  the  sentence  is  varied,  and  while  the  Duke 
is  "required"  to  keep  accounts,  all  that  is  said  about  the  lodging  is  that  te  "shall 
cause  the  same  to  be  laid  before  the  Justices  of  the  Peace  and  Commissioners  of  Supply." 
Now,  the  question  comes  to  be,  whether  this  is  an  imperative  enactment,  under  Uie 
sanction  of  nullity  ? — that  is  to  say,  whether  a  failure  to  lodge  accounts  is  to  be  fatal  to 
the  exercise  of  the  right ;  and  if  so,  whether  a  failure  to  lodge  accounts  for  one  year 
will  forfeit  the  right  for  all  time  coming ;  whether  a  delay  in  lodging  the  accounts  for 
a  few  months  or  a  few  days  after  the  annual  meeting  in  April  will  be  equally  fatal; 
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or  whether  the  failure  to  lodge  accounts  for  one  year  is  only  to  deprive  the  Duke  of 
his  right  to  levy  tolls  to  reimburse  him  for  the  sums  contained  in  that  particular 
account.  We  have  not  had  much  explanation  upon  that  subject  in  the  course  of  the 
argument,  but  probably  that  may  arise  from  the  circumstance  that,  as  no  accounts  were 
lodged  at  all,  if  there  is  a  nullity  here  arising  from  the  failure  to  comply  with  this 
provision  of  the  statute,  it  will,  in  any  view,  apply  to  the  whole  sums  expended  on  the 
building  of  the  bridge.  But  still  it  is  not  immaterial  to  consider  which  of  these  things 
the  Legislature  meant  if  they  intended  to  make  this  a  condition,  under  the  sanction  of 
nullity.  Now,  it  appears  to  me  that  this  is  not  an  imperative  enactment ;  and  that  if 
it  had  been  intended  to  be  an  imperative  enactment,  under  the  sanction  of  nullity,  it 
would  necessarily  have  been  expressed  with  much  greater  precision  and  much  greater 
exactness.  It  is  not  even  very  easy  to  see  upon  the  face  of  this  provision  whether  or 
not  the  accounts  are  to  be  lodged  annually ;  that  is  not  said.  They  are  to  be  lodged 
at  the  annual  meeting  of  the  Commissioners  of  Supply  and  Justices  of  the  Peace,  but 
it  might  be  a  compliance  with  that  provision  to  lodge  them  once  in  two  years,  or  once 
in  five  years,  or  once  in  ten  years.  But  it  is  still  more  inconsistent  with  the  notion 
of  its  being  an  enactment  which  imposes  a  condition  suspensive  of  the  exercise  of  the 
right  to  see  that  it  does  not  enable  one  to  say  what  is  to  be  the  precise  consequence  of 
a  failure  in  any  one  year  to  lodge  the  accounts.  I  think  the  keeping  of  the  accounts 
was  a  matter  of  very  great  importance  in  the  exercise  of  the  Duke's  right  under  this 
Act  of  Parliament  Indeed,  it  is  not  very  easy  to  see  how,  without  keeping  accounts, 
he  could  have  justified  the  continued  levying  of  the  pontage,  because  without  keeping 
these  accounts  he  would  not  have  been  able  to  say  whether  the  money  disbursed  by 
him  in  the  erection  of  the  bridge,  or  any  part  of  it,  was  still  due ;  and  therefore  one 
can  quite  understand  that  the  Legislature  had  a  view  to  this  in  requiring  in  so  many 
words  the  Duke  to  keep,  or  cause  to  be  kept,  an  exact  account  of  all  the  money  ex- 
pended upon  the  building  of  the  bridge.  But  there  is  not  at  all  the  same  reason  for 
supposing  that  the  Legislature  imposed  it  as  an  absolute  condition  of  the  right  that 
these  accounts  must  be  lodged  every  year  with  the  Justices  of  the  Peace  and  Commis- 
sioners of  Supply.  In  the  course  of  the  argument,  reference  was  made  by  illustration  to 
the  duty  of  lodging  accounts  imposed  by  the  Montgomery  Act  upon  an  heir  of  entail 
who  has  been  executing  improvements  under  the  authority  of  that  Act.  I  think  the 
illustration  is  valuable,  but  only  by  way  of  contrast,  because  one  cannot  read  the  clauses 
of  the  Montgomery  Act  applicable  to  the  lodging  of  accounts  without  seeing  that  the 
enactment  there  is  necessarily  imperative.  The  accounts  and  vouchers  are  to  be  lodged, 
and  lodged  within  particular  times,  which  are  very  precisely  stated  in  the  Act  of 
Parliament ;  and  are  directed  to  be  lodged  with  the  Sheriff-clerk  of  the  county,  for  the 
purpose  of  being  recorded  by  him  in  a  book,  and  the  object  of  it  is  that  there  may  be 
thereby  constituted  a  debt  against  the  succeeding  heirs  of  entail.  It  is  by  that  means 
only  that  the  constitution  of  the  debt  is  to  be  established  in  terms  of  the  Act  of 
Parliament ;  and,  therefore,  if  the  heir  making  the  improvements  fails  to  do  what  the 
Act  of  Parliament  in  that  respect  prescribes,  he  loses  the  only  means  which  the  statute 
has  given  him  of  creating  a  debt  against  the  subsequent  heirs.  But  here  the  case  is 
very  different ;  and  it  seems  to  me  that  the  lodging  or  not  lodging  of  these  accounts 
annually  with  the  Justices  of  the  Peace  and  Commissioners  of  Supply  is  a  matter  of 
comparative  indifference,  which  is  prescribed  as  directory  merely,  and  is  in  no  sense 
whatever  a  condition  suspensive  of  the  right  to  levy  the  pontage.  (His  Lordship  then 
adverted  to  the  other  points  in  the  case.) 

[315]  Lord  Deas. — The  accountant  to  whom  this  case  was  remitted  has  given  an 
interim  report,  in  which  he  very  properly  asks  instructions  upon  the  points  he  there 
mentions,  before  proceeding  further  with  his  investigation,  so  that  there  may  be  no 
unnecessary  expense  incurred  in  the  accounting. 

The  first  point  your  Lordship  referred  to  was,  whether  there  is  an  imperative 
condition  in  this  Act  of  Parliament  to  lodge  annually  the  accounts  of  the  money 
disbursed,  and  of  the  tolls  and  pontage  received,  with  the  Justices  of  the  Peace  and 
Commissioners  of  Supply,  under  the  penalty  that,  if  not  so  lodged,  all  right  and  claim 
to  the  tolls  or  pontage  of  the  bridge  for  the  disbursement  of  the  years  in  which  such 
omissions  occurred  should  be  entirely  cut  off.  Now,  that  is  rather  a  difficult  question, 
because  it  is  not  easy  to  suppose  that  the  Legislature  intended  otherwise  than  that 
these  accounts  should  be  lodged  annually.  It  may  be,  however,  that  this  was  intended, 
and  yet  that  the  penalty  of  forfeiture  was  not  meant  to  follow  non-compliance.     I  am 
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rather  inclined  to  think,  with  your  Lordship,  that  it  is  not  quite  explicitly  provided  in 
this  Act  that  the  accounts  should  be  lodged  annually.  The  only  language  that  looks 
like  that  is — "and  shall  cause  the  same  to  be  laid  before  the  Justices  of  the  Peace  and 
Commissioners  of  Supply  of  the  said  county  of  Perth  at  their  annual  meeting  in  the 
month  of  April."  But  we  are  all  aware  that  that  meeting,  in  ordinary  phraseology,  is 
known  as  "the  annual  meeting."  We  speak  familiarly  of  the  annual  meeting  of  the 
Commissioners  of  Supply  and  Justices  of  the  Peace,  and  everybody  knows  that  that 
means  the  meeting  which  is  appointed  to  be  held  upon  the*  30th  of  April,  so  that 
speaking  of  a  thing  which  requires  to  be  done  at  the  annual  meeting  does  not  necessarily 
imply  that  it  is  to  be  done  every  year.  The  conventional  name  of  the  meeting  is  "  the 
annual  meeting,"  and  the  meaning  may  be  that  so  often 'as  the  thing  is  done,  whether 
annually  or  not,  it  is  to  be  done  at  that  particular  meeting.  At  all  events,  I  do  not 
think  that  we  can  construe  this  enactment  as  imperative  upon  the  Duke  of  Athole,  so 
that  if  not  literally  complied  with,  there  was  to  be  a  nullity  of  the  right.  (His  Lord- 
ship then  adverted,  like  the  other  Judges,  to  the  remaining  points,  which,  as  they  related 
only  to  the  special  terms  of  the  Act,  are  not  reported.) 

Lord  Ardmillan. —  .  .  .  The  next  question  is,  whether  the  failure  on  the  part 
of  the  Duke  to  lodge  his  accounts  annually  with  the  Justices  and  Commissioners  of 
Supply  is  fatal  to  the  right  of  exaction  ?  The  accounts  have  been  kept,  and,  with  the 
vouchers,  are  now  before  the  accountant.  But  they  were  not  annually  lodged.  I 
concur  in  holding  that  there  is  in  these  clauses  no  i)enalty  of  nullity  or  of  forfeiture  of 
rights ;  and  that,  while  the  keeping  of  the  accounts  is  absolutely  necessary,  the  annual 
lodging  of  the  accounts,  though  directed,  is  not  made  a  condition  precedent  of  the  right 
of  exaction.  On  this  part  of  the  case  I  must  add,  that  the  plea  of  negative  prescription 
urged  by  the  pursuers  is,  in  my  opinion,  not  applicable.  The  pursuers  bring  this  action 
of  declarator  that  the  pontage  shall  cease,  and  they  demand  production  of  the  Duke's 
accounts.  They  have  a  conclusion  to  that  effect,  and  their  first  plea  in  law  is  to  that 
effect.  The  Duke  meets  this  by  producing  all  his  accounts,  with  vouchers.  Then  the 
pursuers  plead  that  the  Duke  cannot  produce  the  accounts  which  they  demanded  from 
him,  but  that  he  is  barred  from  producing  the  accounts  or  vouchers  by  the  negative 
prescription.  I  think  this  plea  of  the  pursuers  is  not  well  founded.  It  may,  however, 
well  be  that  the  long  delay  may  entitle  the  pursuers  to  demand  a  stricter  accounting 
from  the  Dukei     That  is  still  open. 

Lord  Kinloch. — We  have  before  us  conjoined  actions  of  declarator,  brought  for  the 
purpose  of  its  being  found  that  the  right  of  the  Duke  of  Athole  to  levy  tolls  at  the 
Bridge  of  Dunkeld  has  come  to  an  end  in  consequence  of  his  having  been  repaid  all  the 
sums  legally  chargeable  on  the  tolls.  In  these  proceedings  there  have  been  several 
points  presented  for  our  decision.  .  .  . 

3.  One  of  the  points  discussed  before  us  regarded  the  ])lea  of  the  pursuers  that  the 
Duke  of  Athole  had  lost  all  right  to  charge  the  tolls  in  respect  of  not  having  lodged 
annual  accounts  of  his  expenditure  with  the  Justices  of  Peace  and  Commissioners  of 
Supply,  in  terms  of  section  9  of  the  statute. 

1316]  ^  agree  with  the  Lord  Ordinary  and  your  Lordships  in  holding  this  plea  un- 
tenable. I  view,  as  the  Lord  Ordinary  does,  this  enactment  about  lodging  accounts  as 
simply  directory,  and  not  as  one  the  failure  to  comply  with  which  infers  a  forfeiture  of 
the  right  of  charge.  The  case  in  this  respect  must  be  judged  of  on  its  own  circum- 
stances, and  according  to  the  fairly  presumable  intention  of  the  Legislature  in  this 
particular  statute.  In  other  circumstances,  and  under  other  statutes,  lodgment  of 
accounts  may  be  a  condition  precedent  of  a  claim.  I  think  it  is  not  so  in  the  present 
case.  It  is  impossible  for  me  to  hold  tliat  failure  to  lodge  an  account  for  a  single  year 
would  destroy  the  whole  right  of  charge ;  whicli,  and  nothing  short  of  this,  is  the 
legitimate  logical  extension  of  tlie  pursuers'  argument. 

But,  in  saying  so,  I  desire  to  be  understood  as  by  no  means  suggesting  that,  in  the 
l^roceedings  still  to  be  followed  out,  matters  are  to  be  in  exactly  the  same  position  as 
if  annual  accounts  had  been  lodged.  The  stiitute,  which  directs  annual  accounts, 
never  could  have  so  intended.  The  want  of  such  accounts  may  be  of  great  consequence 
in  the  accounting.  Explanations,  and  details,  and  vouchers  may  be  reasonably  required 
of  the  defender,  on  which  the  same  stress  might  not  have  been  laid  had  the  accounts 
been  duly  lodged  and  been  capable  of  being  checked  at  the  time.  It  is  imi>o&sible  to 
define  beforehand  what  will  be  judicially  held  in  this  respect.  All  that  can  be  at  i)re8ent 
done  is,  that  the  Court  find  the  accounting  not  precluded  by  the  want  of  an  annual 
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lodgment  of  accounts.  The  effect  of  wanting  the  annual  accounts  is  a. point  remaining 
open  as  regards  the  course  and  details  of  the  accounting. 

In  connection  with  the  plea  now  considered,  the  pursuers  have  further  pleaded  the 
negative  prescription,  as  destroying  the  right  to  charge  jthese  tolls.  As  to  this,  I  can 
only  say  that  down  to  this  date  I  have  not  been  able  to  perceive  any  ground  whatever 
for  introducing  the  negative  prescription  into  the  case;  and  that,  so  far  as  I  am 
eoncemed,  the  pursuers  did  not  succeed  in  giving  the  element  of  comprehensibility  to 
their  argument  on  that  head. 

This  interlocutor  was  pronounced : — "The  Jjords  having  advised  the  reclaiming  note 
for  George  Campbell  and  others.  No.  121  of  process,  and  heard  counsel  for  the  parties, 
recall  the  interlocutor  complained  of,  except  in  so  far  as  it  conjoins  the  two  processes  of 
declarator :  Find  that  the  defender  is  entitled  to  levy  and  collect  the  toll  or  pontage 
authorised  to  be  levied  at  Dunkeld  Bridge,  and  to  apply  the  same  to  the  purpose  of 
defraying  the  expense  of  and  connected  with  the  building  of  the  bridge,  and  making 
roads  of  access  thereto,  until  the  whole  of  such  expense,  with  interest  thereon  at  5  per 
cent,  shall  be  paid  off,  but  with  this  qualification,  that  from  the  total  amount  of  such 
expense  must  be  deducted  the  sum  of  £6685  advanced  by  the  Commissioners  of  High- 
land Boads  and  Bridges,  with  corresponding  interest,  and  that  the  amount  of  such 
expense  to  be  charged  agaiiist  the  tolls,  after  deducting  said  sum  of  X6685,  shall  not 
exceed  the  sum  of  £18,000,  with  interest  as  aforesaid:  Find  that  the  defender  is  not 
precluded  by  anything  contained  in  the  contract  between  the  Commissioners  of  High- 
land Boads  and  Bridges  and  the  Duke  of  Athole,  dated  14th  January  1807,  from 
charging  against  the  tolls  the  whole  of  the  said  sum  of  £18,000,  if  proved  to  be 
expended  on  the  purposes  foresaid :  Find  that  the  failure  of  the  defender  and  his 
predecessors  to  lay  accounts  of  the  exi^enditiire  annually  before  the  Justices  of  the  Peace 
and  Commissioners  of  Supply  of  the  county  of  Perth  does  not  deprive  the  defender  of 
his  rights  to  levy  tolls  at  the  said  bridge  so  long  as  any  part  of  the  expense  of  building 
the  bridge  and  making  the  roads,  with  interest  as  aforesaid,|and  with  in  the  limit  aforesaid, 
remains  unpaid ;  reserving  the  question  whether  the  expense  of  procuring  the  Act  is  to  be 
included  in  the  said  sum  of  £18,000,  or  [317]  is  to  be  charged  against  the  income  arising 
from  the  tolls  as  soon  as  the  bridge  was  opened  for  traffic;  reserving  also  the  question  of 
expenses." 

WoTHKRSPooN  <fe  Mack,  S.S.C. — ToDS,  MuRKAT,  &  Jamibson,  \V.S. —Agents. 


No.  72.  VIII.    Macpherson,    317.      17    Dec.    1869.      1st  Div.  — Lord 

Barcaple,  C. 

Alexander  Grieve,  Pursuer. — Lord-Adv.  Young — Mackenzie, 
William  Cunningham  and  Others,  Defenders. — Oifford —  Wai&on. 

Agent  and  Client — Influence. — Where  a  law-agent  takes  from  a  client  a  deed  in  favour 
of  himself,  he  must  overcome  by  evidence  the  presumption  which  arises  against  the 
deed  from  his  position  in  relation  to  the  granter. 

Agent  and  Client — Expenses — Reduction, — The  heir-at-law  and  sole  next  of  kin  of  a 
maiden  lady,  his  cousin,  aged  sixty-one,  brought  a  reduction  of  her  settlement,  by 
which  she  left  the  bulk  of  her  property  to  her  law-agent  who  prepared  the  deed, 
alleging  facility,  fraud,  and  undue  influence.  In  a  proof  it  appeared  from  the  medical 
witnesses  adduced  by  the  pursuer  that  they  had  been  witnesses  to  the  execution  of 
the  settlement,  and  that  they  were  satisfied  that  it  expressed  the  true  and  deliberate 
intention  of  the  testatrix ;  while,  from  other  evidence,  it  appeared  that  for  three  or 
four  years  before  her  death  she  had  repeatedly  expressed  her  intention  of  leaving  her 
property  to  her  law-agent.  Held  that  in  these  circumstances  the  deed  should  be 
sustained,  and  that,  as  the  pursuer's  case  was  disproved  by  the  evidence  of  his  own 
witnesses,  the  defender  was  entitled  to  expenses. 

On  10th  June  1868  Margaret  Grieve,  unmarried,  sixty-one  years  of  age,  and  residing 
at  Coldstream,  fell  in  coming  out  of  a  railway  carriage  at  Comhill  station.  Shortly 
thereafter  she  became  unwell,  and  was  attended  by  physicians  until  her  death  on  8th 
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December  1868.  She  left  a  will,  dated  8th  October  1868,  by  which  she  conveyed  her 
whole  estate,  heritable  and  moveable,  under  burden  of  debts,  funeral  expenses,  and  two 
legacies,  to  the  defender  William  Cunningham,  writer  in  Coldstream,  who  had  acted 
for  a  good  many  years  as  her  law-agent,  and  by  whom  her  will  was  prepared. 

The  pursuer,  a  cousin-german  of  the  deceased,  and  her  heir«at-law,  and  sole  next  of 
kin,  brought  this  action  for  the  purpose  of  reducing  the  will  of  8th  October  1868.  He 
alleged ; — "  The  said  Margaret  Grieve  did  not  give  directions  for  the  preparation  of  the 
said  pretended  disposition  and  settlement.  At  and  for  a  considerable  time  prior  to  the 
date  thereof,  she  was,  from  disease  of  the  brain,  or  other  disease  under  which  she  had 
been  labouring,  and  the  effects  thereof,  incapable  of  giving  instructions  for  the  prepara- 
tion of  such  a  deed,  and  her  mind  was  so  much  impaired  and  weakened  that  she  was 
incapable  of  understanding  its  nature,  meaning,  import,  and  effect  She  was  not  during 
the  said  time,  or  at  the  date  of  the  said  pretended  settlement,  or  at  any  time  thereafter, 
of  sound  disposing  mind.  The  said  Margaret  Grieve  was,  from  the  causes  foresaid, 
from  the  month  of  July  1868  until  she  died,  and  at  the  date  of  the  said  pretended 
disposition  and  settlement,  a  frail  and  infirm  old  woman,  suffering  under  disease,  ignorant 
of  business,  and  weak  and  facile  in  her  mind,  and  easily  imposed  upon.  She  was 
completely  under  the  control  of  the  defender  William  Cunningham,  who  had  obtained 
and  exercised  great  ascendancy  over  her.  The  said  defender,  taking  advantage  of  these 
circumstances,  did,  by  undue  influence  and  solicitation,  and  by  fraud  or  circumvention, 
impose  upon  the  said  Margaret  Grieve,  and  did  obtain  or  procure  from  her  the  said 
pretended  disposition  and  settlement  in  his  favour  to  her  lesion  and  to  the  lesion  of  the 
pursuer,  whereby  the  whole  of  her  estate  and  effects,  with  the  exception  of  two  trifling 
legacies,  were  conveyed  to  him." 

[318]  ^  proof  was  led. 

Dr.  Alexander  Brown,  Coldstream,  a  witness  for  the  pursuer,  stated  that  he  had 
become  acquainted  with  the  deceased  about  fifteen  or  sixteen  years  ago,  and  had  begun 
to  attend  her  professionally  on  11th  July  1868.  From  16th  August  down  to  the  time 
of  her  death  the  mind  of  the  deceased  had  wandered  a  good  deal.  He  thought  she  had 
some  disease  of  the  brain.  Referring  to  the  signature  of  the  will,  the  witness  deponed, 
— "  The  will  was  signed  between  ten  and  eleven  o'clock  on  the  forenoon  of  8th  October. 
Mr.  Cunningham  and  I  met  in  Dr.  Turnbull's  house,  and  we  all  walked  together  to 
Miss  Grieve's.  She  was  very  calm  and  collected.  We  all  went  into  her  bedroom. 
She  was  in  bed.  She  might  have  risen  if  she  had  been  helped  up,  but  I  don't  think 
she  could  have  risen  very  well  herself.  She  was  perfectly  sensible,  and  not  wandering 
in  the  slightest.  After  asking  her  how  she  felt,  I  said,  *  Well,  I  suppose  you  know 
what  we  have  come  about  to-day.*  She  said,  *  Oh  yes,  you  have  come  to  make  my  will.' 
I  said,  *  Yes,  we  have.'  I  then  said,  'Are  you  aware  what  you  are  going  to  do  with 
your  property  ? '  She  said,  *  Yes,  I  am  going  to  leave  it  to  Mr.  Cunningham.'  I  said, 
*  Very  well,  it  is  all  right ;  if  you  understand  what  you  are  about,  that  is  all  that  is 
wanted.'  I  put  these  questions  in  order  to  see  whether  she  really  knew  what  she  was 
doing.  I  did  not  wish  to  witness  the  will  unless  I  thought  she  knew  what  she  was 
doing.  (Q.)  You  thought  it  so  doubtful  that  it  was  proper  to  put  the  questions?  (A,) 
Yes.  I  put  them  to  satisfy  my  own  mind;  nobody  had  asked  me  to  do  so.  ilr. 
Cunningham  also  spoke,  l)ut  I  do  not  remember  anything  he  said,  except  his  telling  me 
that  I  was  not  to  hold  her  hand  while  she  was  signing,  and  his  saying  to  her,  after  the 
will  was  signed,  *  Kow,  Miss  Grieve,  that  is  your  will.'  Mr.  Cunningham  produced  the 
will  and  read  it,  with  the  exception  of  the  description  of  the  property,  which  he  said 
there  was  no  use  reading.  He  then  asked  her  if  that  was  what  she  intended,  and  she 
said,  *  Yes.'  She  wanted  to  get  out  of  bed  to  sign  the  will,  but  I  said  I  thought  she 
was  too  weak  to  attempt  that,  and  it  was  agreed  that  she  should  sign  it  in  bed.  She 
tried  to  sign  it  lying  but  could  not  do  so,  and  I  got  in  behind  her  and  held  her  up. 
When  she  took  the  pen  first  she  had  a  difficulty,  and  asked  me  to  sign.  I  said  I  would 
not  do  so.  Then  she  asked  me  to  hold  her  hand.  I  took  hold  of  her  hand  to  steady 
it,  but  Mr.  Cunningham  said,  *  No,  no,  there  must  be  nothing  of  that  kind ;  if  she 
cannot  sign  it  with  her  own  hand,  unsupported,  she  shall  not  sign  it  at  all.'  When  the 
will  was  signed  I  laid  her  down  in  bed,  and  she  said,  *  Aweel,  that  is  done  at  anyrate.' 
She  held  the  pen  quite  well,  but  her  hand  was  very  shaky.  I  remember^  Mr. 
Cunningham  telling  her  that  it  was  not  necessary  to  sign  her  name  Margaret  in  full, 
and  that  *  M.'  would  do  quite  well.  He  said  that  when  he  saw  how  difficult  it  was  for 
her  to  sign.     She  was  in  a  perfectly  collected  state  of  mind  on  that  occasion — as  collected 
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as  I  had  ever  seen  her  during  her  illness.  (Q.)  Was  she  peculiar  in  any  way  ?  (A,) 
She  was  always  a  sort  of  eccentric  being  all  her  life.  She  lived  very  much  by  herself, 
and  her  manner  was  peculiar.  I  don't  know  how  to  describe  it ;  but  she  was  just  a 
queer  sort  of  body." 

In  cross-examination  he  deponed, — "  She  spoke  to  me  about  her  will  before  I  was 
asked  to  witness  her  signature.  She  was  complaining  of  Mr.  Cunningham  not  coming 
to  see  her.  I  said,  *  What  need  you  bother  yourself  about  his  coming  to  see  you  1 '  and 
she  said,  '  I  want  my  will  made.'  This  was  after  I  returned  from  Harrogate.  She 
never  spoke  to  me  about  her  will  before  that.  I  don't  think  she  mentioned  the  subject 
again.  I  did  not  speak  to  Mr.  Cunningham  about  it.  She  seemed  to  fret  herself  about 
her  will  not  being  made.  Before  she  said  to  me  what  I  [319]  have  now  stated,  I  noticed 
once  or  twice  that  she  was  very  fretful  and  restless,  and  I  said  to  Mrs.  Kobson,  '  What 
is  the  matter  with  Miss  Grieve  1  I  cannot  make  out  why  she  should  be  in  such  a  state 
of  irritability  and  excitement'  She  said,  '  She  is  bothering  herself  about  her  will ;  she 
has  been  expecting  Mr.  Cunningham  to  come  up,  and  he  won't  come  up.'  It  was  of 
her  own  accord  that  Miss  Grieve  spoke  to  me  as  to  Mr.  Cunningham  not  coming ;  I  did 
not  introduce  the  subject" 

Dr.  Matthew  James  Turnbull,  a  witness  for  the  pursuer,  was  also  of  opinion  that 
the  deceased  had  some  brain-^iisease.  By  arrangement  with  Dr.  Brown  and  the 
defender,  who  thought  that  additional  medical  advice  was  necessary,  he  wrote  to  Dr. 
Halliday  Douglas  of  Edinburgh,  who  went  and  saw  the  deceased  on  Ist  October  1868. 
"  I  was  present  when  her  will  was  signed.  She  was  then  in  a  feeble  state  physically* 
She  sat  up  in  bed  at  first,  but  before  the  will  was  completed  Dr.  Brown  went  to  her 
back  to  support  her.  She  said  she  felt  very  tired,  and  Dr.  Brown  volunteered  to  do  so, 
and  did  so.  Mr.  Cunningham  directed  her  how  she  was  to  sign  the  will.  He  may 
have  told  her  to  sign  *  M.'  instead  of  Margaret  Grieve,  but  I  don't  remember  his  doing 
80.  The  whole  of  the  will  was  read  over,  except  the  description  of  the  property.  She 
aaid  she  did  not  think  she  would  be  able  to  sign  it,  as  she  was  so  feeble.  She  did  not 
hand  the  pen  to  anybody  to  sign  for  her." 

In  cross-examination  he  deponed, — "  On  the  8th  Mr.  Cunningham,  Dr.  Brown,  and 
I  went  to  Miss  Grieve's  from  my  house.  Beyond  saying  '  Good  morning '  I  don't  think 
I  said  anything  to  her  before  the  will  was  signed.  (Q.)  Did  you  not  put  some  questions 
to  her?  (A.)  Dr.  Brown  did,  but  I  did  not;  at  least  I  have  no  recollection  of  having 
done  so  before  the  will  was  signed.  After  it  was  signed  Mr.  Cunningham  folded  it  up 
and  handed  it  to  Miss  Grieve,  saying,  'Now,  Miss  Grieve,  that's  your  deed.'  I 
immediately  said,  'Now,  Miss  Grieve,  do  you  distinctly  understand  what  you  have 
been  doing  ? '  She  said,  *  Yes.'  I  said,  *  Do  you  distinctly  understand  that  you  have 
been  signing  a  deed  which  will  give  Mr.  Cunningham  nearly  all  your  property  at  your 
death.'  I  remember  distinctly  that  she  replied,  *  And  very  proper.'  Mr.  Cunningham 
took  the  deed  away  with  him.  (Q.)  Did  she  make  any  observation  after  she  had  signed 
the  deed?  (A.)  She  had  not  time;  I  asked  the  question  immediately  after  it  was 
signed  Before  it  was  signed.  Dr.  Brown  said  to  her,  *Now,  Miss  Grieve,  do  you 
know  what  we  have  come  about?'  She  said  she  did.  He  then  said,  'Do  you  know 
that  we  have  come  about  the  signing  of  your  will,'  and  she  said  she  did.  The  will  was 
read  over  to  her.  Every  word  of  it  would  have  been  read,  but  I  said  to  Mr. 
Cunningham  that  I  was  very  busy,  and  I  hoped  he  would  not  read  anything  but  what 
was  absolutely  necessary.  He  said  that  he  would  not  read  the  description  of  the 
property,  but  every  word  of  the  deed  was  read  with  that  exception.  The  statement  in 
my  letter  to  Dr.  Douglas  is  correct,  that  at  the  time  she  signed  it '  I  satisfied  myself, 
beyond  all  question,  that  at  that  time  she  was  most  perfectly  aware  of  what  she  was 
doing,  and  that  the  settlement  was  in  all  respects  in  exact  accordance  with  her  long-felt 
wish  and  resolution.'  My  conviction  is,  that  at  the  time  she  signed  her  will  she  knew 
perfectly  what  she  wals  doing ;  and  if  I  had  not  thought  that  she  was  perfectly  capable 
of  making  a  will  I  would  not  have  been  a  witness  to  it.  I  firmly  believe  that  she 
nnderstood  the  will." 

Dr.  Douglas,  after  his  visit  to  Coldstream,  wrote  to  Dr.  Brown  as  follows : — "  I 
have  thought  of  Miss  Grieve's  case,  and  of  what  I  saw  of  her  in  my  interviews.  I 
have  no  hesitation  in  giving  it  as  my  opinion  that  she  is  perfectly  able  to  comprehend 
the  scope  and  purport  of  her  will,  or  of  any  ordinary  document,  and  consequently  that 
her  will,  if  regularly  [3201  completed,  could  not  be  broken  down  on  that  ground.  On 
another  question  I  think  some  difficulty  might  arise,  if  it  should  be  attempted  to  prove 
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that  she  is  so  facile  or  feeble  in  her  character  that  she  might  be  persuaded  to  make  a 
will  more  or  less  contrary  to  her  professed  purpose.  But  this  is  not  a  question  likelj 
to  be  raised ;  and  I  do  not  feel  that  I  have  seen  enough  of  her  to  enable  me  to  form  a 
thorough  judgment,  though  at  first  sight  I  have  such  an  impression." 

In  examination  as  a  witness  for  the  pursuer  he  stated  that  he  had  not  seen  any 
evidence  that  the  deceased  was  unfit  to  make  a  will. 

For  the  defence,  Mrs.  Robson,  in  whose  house  deceased  had  lodged  for  the  six  years 

previous  to  her  death,  deponed : — "  Miss  Grieve  spoke  to  me  about  her  will  for  I  daresay 

tliree  years  before  her  death.     She  said  she  was  going  to  make  a  will,  and  that  she  was 

going  to  leave  all  she  had  to  Mr.  Cunningham,  the  writer.     She  had  always  a  great 

respect  for  him.     I  don't  know  what  led  her  to  speak  about  that ;  she  talked  about 

everything,  to  me — I  was  very  intimate  with  her.     She  said  at  that  time  that  she 

wanted  her  will  made.     She  said  she  had  asked  Mr.  Cunningham  to  make  it,  but  that 

he  was  very  dilatory,  and  that  he  put  it  off.     This  was  three  years  before  her  death. 

She  often  spoke  about  it  during  that  time.     Mr.  Cunningham  came  very  little  about 

her,  unless  he  was  sent  for.     She  did  not  send  for  him  very  often.     She  told  me  she 

was  going  to  leave  something  to  the  poor,  and  something  to  a  name-child  of  hers. 

She  spoke  about  that  when  she  was  ill.     She  had  spoken  about  it  before  her  illness, 

but  did  not  give  me  any  particulars  about  it.     After  she  became  ill  she  spoke  about 

her  will,  and  said  she  wished  it  done.     She  became  fretful  about  it     She  said  if  it 

was  done  she  would  be  content  and  happy  in  her  mind.     I  told  Dr.  Brown  that  she 

was  fretful  about  it^  and  that  she  wished  it  done.  .  .  .  Two  days  before  the  will  was 

signed  she  asked  me  to  give  her  pen  and  ink  to  practise  copying  her  name,  as  her  hand 

was  not  accustomed  to  it     I  gave  her  pen  and  ink,  and  she  wrote  her  name  four  times 

on  a  sheet  of  paper.     She  did  this  in  bed.     She  had  always  been  in  the  habit  of  ^vriting 

with  a  pencil.     Nobody  but  myself  was  present  on  that  occasion.     I  did  not  keep  the 

piece  of  paper — it  was  destroyed.     She  said  she  had  been  so  long  of  writing  that  she 

thought  it  better  to  practise.     It  was  for  the  purpose  of  signing  her  will.     She  was 

quite  sensible  at  this  time  ;  I  am  quite  satisfied  of  that     She  spoke  of  her  will  to  me 

in  the  same  way  as  before.     I  still  understood  that  it  was  to  be  in  favour  of  Mr. 

Cunningham,  with  something  for  her  name-daughter.     She  signed  her  will  on  8th 

October,  between  eleven  and  twelve  o'clock  in  the  forenoon.     Mr.  Cunningham  and 

the  two  doctors  were  present.     I  was  not  in  the  room,  but  I  knew  it  was  to  be  signed. 

Mr.  Cunningham  left  a  few  minutes  after  the  doctors.     When  they  went  away,  I  said 

to  Miss  Grieve,  '  You  will  be  pleased  now  when  you  have  got  your  settlement  made.' 

She  always  called  it  a  settlement     She  said, '  Yes,  I  am  quite  content  now.'  .  .  .  She 

spoke  very  little  about  Mr.  Grieve  of  Eastfield  while  she  was  living  in  my  house.     She 

never  liked  him.     He  never  called  on  her  till  he  thought  she  was  dying,  and  she  was 

very  ill-pleased  at  that,  and  would  not  see  him.     It  would  be  in  August,  or  perhaps 

September,  that  he  called  on  her.     I  went  and  told  her  that  he  was  there.     She  was 

in  bed,  and  awake.     She  said  to  put  him  out,  for  she  would  not  see  him.     I  said  I 

could  not  do  that ;  but  I  went  and  told  him  that  she  could  not  see  him  to-day." 

Mrs.  Sondant,  daughter  of  Mrs.  Robson,  in  examination  for  the  defence,  corroborated 
the  evidence  of  her  mother. 

The  defender  himself  deponed  that  about  three  or  four  years  before  Margaret 
Grieve's  death  she  came  to  his  house  and  stated  that  she  wanted  [3211  ^  "^^  prejuired, 
and  that  she  meant  to  leave  her  property  to  the  defender,  but  he  put  off  the  preparation 
of  the  deed,  because  he  had  a  delicacy  about  preparing  a  deed  in  his  own  favour.  In 
August  1868  he  called  on  the  deceased  and  saw  Mrs.  Robson,  who  told  him  that  the 
deceased  had  expressed  some  disappointment  on  account  of  a  settlement  not  having 
been  prepared.  He  then  saw  the  deceased,  and  at  her  request  agreed  to  prepare  a 
draft  of  a  settlement.  He  accordingly  prepared  a  draft,  and  took  it  to  the  deceased,  to 
whom  he  read  it  over,  and  who  understood  it  distinctly.  A  legacy  of  £20,  which  she 
meant  to  leave  a  name-child,  was  at  his  suggestion  increased,  and  a  legacy  to  the  poor 
of  the  parish  was  also  noted.  "  The  day  following,  perhaps,  I  took  back  the  draft  as 
altered,  and  I  read  over  the  whole  of  the  draft  to  her  again,  with  the  additions, 
excepting  the  boundaries  of  the  property.  She  expressed  herself  quite  satisfied  with 
the  draft  as  then  altered,  and  directed  me  to  get  it  executed.  She  understood  the  deed 
distinctly.  I  took  it  away  for  the  purpose  of  getting  it  extended.  I  told  her  that  two 
witnesses  would  be  required  to  her  signature.  She  expressed  an  aversion  to  strangexs 
coming  in  to  sign  the  deed   in   her  bedroom.     I  said   I   could  Rend  up  two  of  my 
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apprentices,  but  she  objected  to  that.  I  then  said  that  perhaps  her  medical  attendants 
could  be  got  Dr.  Brown  was  her  principal  medical  attendant,  and  Dr.  Turnbull 
attended  her  occasionally.  She  expressed  herself  quite  satisfied  with  that  arrangement." 
The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  that  the  pursuer  has 
failed  to  establish  any  sufficient  ground  in  law  for  reducing  the  disposition  and 
settlement  sought  to  be  set  aside :  Bepels  the  reasons  of  reduction,  sustains  the 
defences,  and  assoilzies  the  defenders  from  the  whole  conclusions  of  the  libel,  and 
decerns :  Finds  the  pursuer  liable  in  expenses,"  &c.  * 

*  "  Note. — ^The  Lord  Ordinary  thinks  it  is  clear  that  the  testatrix  was  not  in  a 
state  of  incapacity  when  she  made  her  settlement.  She  was  no  doubt  confined  to  bed, 
ill  of  the  disease  of  which  she  died  two  months  after.  She  was  in  a  feeble  state  of 
body,  and  her  mind  was  frequently  wandering.  But  there  was  no  form  or  degree  either 
of  fatuity  or  insanity.  It  was  not  a  case  of  aberration  of  mind  with  occasional  lucid 
intervals,  but  of  sound  mind  with  occasional  fits  of  wandering  caused  by  bodily  disease. 
It  was  no  doubt  cerebral  disease,  but  it  did  not  destroy,  nor,  so  far  as  appears,  even 
impair  the  mental  faculties,  except  during  these  occasional  and  temporary  fits  of 
wandering.  The  Lord  Ordinary  thinks  that  this  was  certainly  not  a  state  of  incapacity 
to  make  a  settlement  such  as  is  here  in  question,  at  a  time  when  there  was  no  such 
symptom  or  access  of  the  disease  present  He  does  not  understand  that  the  pursuer  now 
insists  on  that  ground  of  reduction. 

"  Neither  does  the  Lord  Ordinary  think  that  the  pursuer  has  proved,  as  a  separate 
and  substantive  fact,  apart  from  the  other  elements  of  the  case,  that  the  testatrix  was 
weak  and  facile  when  not  suffering  from  these  fits  of  wandering  of  mind.  That  is, 
however,  of  comparatively  Uttle  importance  as  a  defence  against  the  challenge  of  the 
settlement,  as  the  question  of  facility  must  always  be  considered  in  connection  with  the 
whole  circumstances  of  the  case,  and  especially  the  alleged  circumvention.  But  as  it 
appears  to  the  Lord  Ordinary,  there  is  no  case  of  circumvention  made  out  He  thinks 
it  is  proved  that  the  settlement  was  the  genuine  act  of  the  testatrix  heiself,  in  ac- 
cordance with  her  wish  and  intention  previously  cherished  and  expressed ;  and  that  she 
perfectly  understood  its  import  and  effect  when  she  signed  it  There  is  no  proof 
whatever  that  any  third  party  interfered  in  any  way  to  induce  her  either  to  adopt  the 
intention  of  making  such  a  settlement,  or  to  execute  it  at  the  time  when  she  did  so. 

"  The  serious  ground  of  challenge  is,  that  the  defender  was  the  law-agent  of  the 
testatrix,  and  acted  as  such  in  preparing  the  deed  and  getting  it  executed.  [322]  'The 
Lord  Ordinary  has  no  doubt  that  a  settlement  made  in  such  circumstances  is  exposed  to 
the  strongest  possible  suspicions,  even  when  the  maker  is  in  entire  health  of  body  and 
mind.  In  many,  perhaps  in  most  oases,  the  presumption  against  the  deed,  created  by 
the  mere  circumstance  that  the  party  favoured  is  the  law-agent  who  prepared  it,  will 
supply  the  want  of  all  other  elements  of  fraudulent  impetration.  It  never  can  be  a 
proper  course  in  any  ordinary  circumstances  for  a  law-agent  so  to  act ;  and  the  Lord 
Ordinary  conceiyes  that  it  will  always  be  upon  him  to  show  that  the  making  of  the 
settlement  in  his  favour  was  the  free  and  uninfluenced  act  of  the  testatrix,  deliberately 
entertained  and  carried  through  with  an  entire  knowledge  of  its  effect.  But  in  the 
present  case  he  is  of  opinion  that  the  defender  has  succeeded  in  proving  all  this. 

"The  only  part  of  the  proof  on  which  he  thinks  it  necessary  to  make  any  remark 
is  the  medical  evidence.  The  pursuer  naturally  suggested  that  the  kind  of  consultation 
which  was  held  with  Dr.  Douglas,  from  Edinburgh,  was  calculated  to  create  suspicion 
as  to  the  conduct  of  the  defender  with  reference  to  the  execution  of  the  deed.  The 
I^rd  Ordinary  was  certainly  impressed  by  the  circumstance,  but  he  became  satisfied  in 
the  course  of  the  evidence  that  nothing  improper  was  intended.  The  evidence  of  the 
two  medical  gentlemen  from  Coldstream  appeared  to  him  to  be  in  a  high  degree  in- 
telligent and  candid.  There  is  certainly  some  obscurity  or  inaccuracy  of  expression  in 
Dr.  Douglas'  letter,  and  he  introduces  the  question  of  facility  in  a  way  which  does  not 
appear  to  be  properly  relevant  to  a  purely  medical  consultation.  But  taking  the  letter 
and  his  evidence  together,  it  appears  to  the  Lord  Ordinary  that  he  was  of  opinion  that 
the  testatrix  was  in  a  state  of  perfect  capacity  to  make  a  will,  but  that  she  was  prob- 
ably also  in  a  state  in  which  a  designing  person  might  impetrate  from  her  a  will 
inconsistent  with  her  own  intentions.  The  Lord  Ordinary  has  no  doubt  that  this  was 
the  true  state  of  the  cose. 

"  Reference  was  made  at  the  debate  to  the  English  authorities  in  regard  to  deeds 
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[322]  '^^^  pursuer  reclaimed,  and,  besides  the  cases  referred  to  in  the  Lord 
Ordinar/s  note,  cited  the  case  of  Anstruther,  Jan.  31,  1856,  18  D.  405. 

At  advising, — 

Lord  Prbsidbnt. — I  have  not  heard  anything  to  lead  me  to  doubt  the  soundness 
of  the  Lord  Ordinary's  conclusion.  But  I  hope  the  judgment  in  this  case  will  not  be 
supposed  to  lend  the  slightest  countenance  to  the  idea  that  it  can  in  any  circumstances 
be  proper  for  a  law-agent  to  take  a  deed  in  his  own  favour.  That  is  in  all  circumstances 
improper.  But  although  that  is  so,  it  does  not  necessarily  follow  that  a  deed  so  taken 
is  null.  That  is  not  the  law  of  Scotland.  It  was  the  law  of  Rome,  but  the  rule  has 
not  been  adopted  into  our  practice.  The  rule  of  Scotch  law  is  well  stated  by  the  Lord 
Ordinary,  who  says  that  "  in  many,  perhaps  in  most  cases,  the  presumption  against  the 
deed  created  by  the  mere  circumstance  that  the  party  favoured  is  the  law-agent  who 
prepared  it,  will  supply  the  want  of  all  other  elements  of  fraudulent  impetration.  It 
can  never  be  a  proper  course,  in  any  ordinary  circumstances,  for  a  law-agent  so  to  act ; 
and  the  Lord  Ordinary  conceives  that  it  will  be  always  upon  him  to  show  that  the 
making  of  the  settlement  in  his  favour  was  the  free  and  uninfluenced  act  of  the 
testatrix,  deliberately  entertained  and  carried  through  with  an  entire  knowledge  of  its 
effect."  Judging  this  case  by  that  rational  and  well  established  rule,  the  question  is, 
whether  the  defender  in  this  action  has  discharged  himself  of  the  burden  laid  upon 
him.  I  think  he  has  so  discharged  himself.  It  must  [323]  ^  ^^P^  ^^  mind  that  this 
old  lady  had  no  near  relatives.  She  had  one  cousin-german,  the  pursuer,  and  it  is 
certainly  well  established  in  the  evidence  that  she  had  no  great  favour  for  him,  bnt 
rather  the  reverse,  for  if  she  entertained  no  dislike  towards  him,  she  at  all  events  was 
indifferent  to  him,  and  had  no  desire  for  his  company  and  conversation.  On  the  other 
hand,  there  is  no  doubt  that  she  did  entertain  a  strong  friendly  regard  for  the  defender. 
That,  no  doubt,  tells  two  ways.  It  goes  to  establish  a  strong  influence  on  the  part  of 
the  defender,  but  it  also  affords  a  sufficient  motive  for  her  making  a  will  in  his  favour. 
The  evidence  which  appears  to  me  to  be  most  important  on  this  point  is  that  of  Mrs. 
Bobson,  taken  in  connection  with  the  evidence  of  the  defender  himself.  I  think  their 
evidence  reads  quite  consistently,  and  shows  that  it  was  the  fixed  purpose  of  the 
testatrix,  for  a  considerable  time,  to  leave  her  property  to  the  defender,  subject  only 
to  a  few  small  legacies.  The  defender  certainly  did  not  take  advantage  of  his  position 
in  this  respect  of  hurrying  on  the  execution  of  the  old  lady's  will.  He  appears  to  have 
hesitated  whether  he  should  avail  himself  of  the  friendly  disposition  towards  him.  He 
at  all  events  delayed  taking  any  steps  in  the  matter,  much  to  the  displeasure  of  his 
client.  The  evidence  of  the  medical  gentlemen  is  highly  important  in  negativing  the 
allegation  of  incapacity  on  the  part  of  the  maker  of  her  own  deed  ;  and  the  fact  that 
they  took  great  pains  to  satisfy  themselves  as  to  whether  she  was  in  a  state  of  mind 
to  make  a  will  appears  to  me,  instead  of  weakening  the  defender's  case,  as  was 
contended  by  the  pursuer,  to  strengthen  it  very  considerably,  for  it  indicates  a  desire 
to  proceed  with  great  caution  and  circumspectness.  It  is  most  important,  as  enabling 
the  defender  the  better  to  discharge  the  burden  of  proof,  and  to  show  that  this  deed 
expresses  the  free  and  uninfluenced  purpose  of  the  testatrix.  No  doubt  the  execution 
was  brought  about  by  influence  in  this  sense,  that  the  testatrix  was  induced  to  execute 
it  by  a  preference  for  the  defender,  but  that  is  not  what  the  law  means  by  undue 
influence  sufficient  to  overthrow  a  will.  On  the  whole  matter,  I  see  no  reason  for 
differing  from  the  Lord  Ordinary. 

The  other  Judges  concurred. 

Both  parties  claimed  expenses. 

The  Court  held  that  the  defender  was  entitled  to  expenses,  principally  on  the 
ground  that  the  pursuer's  allegations  were  disproved  by  the  evidence  of  his  own 
witnesses. 


taken  by  law-agents  in  their  own  favour.  These  are  to  be  found  collected  in  2  Tudor's 
Leading  Cases  in  Equity,  504,  et  seq.,  more  particularly  535-6.  The  Lord  Ordinary 
would  only  refer  to  the  case  of  Hinson  v.  Weatherill,  5  De  G.,  Mac.  and  G.  301 ;  23 
L.  J.  Ch.  820.  He  thinks  that  the  grounds  on  which  the  will  was  sustained  in  that 
case  by  Lord  Justice  Elnight  Bruce  and  Lord  Justice  Turner  are  equally  applicable  in 
the  law  of  Scotland.  He  also  thinks  there  are  grounds  for  a  distinction  in  this  matter 
between  a  deed  of  present  gift,  inter  vivos,  and  a  testamentary  deed,  especially  where 
the  testator  leaves  no  family  or  immediate  relations  dependent  upon  him." 
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This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor,  and  refuse  the 
reclaiming  note :  Find  the  pursuer  liable  in  additional  expenses,  and  remit,"  &c. 
Morton,  Whitehbad,  &  Greig,  W.S. — J.  B.  Douglas  &  Smith,  W.S. — ^Agents. 

[Refej-red  to,  Weir  v,  Grace,  1898,  25  R.  739,  and  1  F.  253.] 


No.  73.  VIIL  Maophbrson,  323.     17  Dec.  1869.     2d  Div.— Lord  Barcaple,  R 

William  Henry  Macneil  Hamilton,  Pursuer. — Lord-Adv,  Young — Balfour. 
Mrs.  Ann  Crawford  or  Lindsey-Bucknall  and  Others,  Defenders. — 

SoL-Gen,  Clark — H,  J.  Moncreiff. 

EniaU — Erasure — Irritant  Clause, — The  irritant  clause  in  a  deed  of  entail  bore,  "  If  C, 
P."  (the  institute),  "  or  any  of  the  said  heirs  of  taillie,  shall  contravene,"  &c.  The 
validity  of  the  entail  was  challenged,  on  the  ground  that  the  word  "  or,"  and  the 
letters  "an"  in  the  word  any,  were  written  on  an  erasure.  The  fact  of  erasure 
having  been  disputed,  a  proof  was  led,  in  which  the  evidence  of  experts  was 
conflicting.  The  Lord  Ordinary,  being  of  opinion  that  the  balance  of  evidence 
turned  in  favour  of  there  being  an  erasure,  held  the  erasure  proved,  and  declared  the 
entail  invalid.  The  Inner-House  reversed  the  Lord  Ordinary's  judgment,  on  the 
ground  that  the  fact  of  erasure  had  not  been  clearly  established. 

Opinions^  That  the  objection,  had  it  been  well  founded  in  fact,  would  have  been  fatal 
to  the  entail. 

[324]  Erasure — Evidence  of  Experts, — Observations  as  to  the  evidence  of  experts  in 
regard  to  alleged  erasures  in  deeds. 

Entail — Prohibitory  Clause, — Held  that  where  a  deed  of  entail  contained  substantive 
prohibitions  against  alienation  and  contracting  debt,  a  subsequent  prohibition  against 
granting  "  any  right  or  security,  either  heritably  or  irredeemably,"  was  to  be  read  as 
an  additional  prohibition,  and  not  as  qualifying  the  preceding  prohibitions. 

Entail — Irritant  Clause — "  Acts  and  Deeds  " — Omissions, — Held  that  the  words  "  acts 
and  deeds  "  in  the  irritant  clause  of  a  deed  of  entail  applied  to  prohibited  omissions 
as  well  as  commissions. 

Entail — Insertion  of  Fetters  in  Benewah  of  Investiture, — Held  that  the  validity  of  an 
entail  was  not  affected  by  the  fact  of  the  institute  of  entail  having  omitted  an 
important  part  of  the  fetters  from  his  title,  the  title  of  the  heir  in  possession  not 
being  defective  in  this  respect. 

This  action  was  raised  in  March  1869  by  William  Henry  Macneil  Hamilton,  Esq., 
heir  of  entail  in  possession  of  the  estates  of  Raploch,  Kittymuir,  and  others,  in  the 
county  of  Lanark,  against  Mrs.  Ann  Crawford  or  Lindsey-Bucknall,  and  the  other  heirs 
of  entail,  for  declarator  that  the  entail  was  invalid. 

The  pursuer  set  forth  several  objections  to  the  validity  of  the  entail;  the  Lord 
Ordinary  sustained  one  of  these,  founded  on  an  alleged  erasure  in  the  irritant  clause. 
This  objection  was  considered  first. 

By  bond  or  deed  of  entail,  dated  24th  November  1726,  recorded  in  the  Register  of 
Taillies  18th  July  1727,  Major  Hamilton  of  Raploch,  with  consent  of  Lady  Margaret 
Keith  or  Hamilton,  his  wife,  resigned  the  lands  and  others  of  Raploch  in  favour  of 
Cromwel  Price,  second  son  of  Brigadier  Nicolas  Price  of  Holymount,  and  a  series  of 
heirs  therein  mentioned.  The  irritant  clause  was  as  follows: — "Declairing  hereby 
that  if  the  said  Cromwel  Price,  or  any  of  the  said  heirs  of  taiUie,  shall  act  and  do  in 
the  contrair  of  the  particulars  above  mentioned,  or  any  of  them,  or  neglect  to  fullfill 
the  conditions  above  specified,  or  any  of  them,  then  and  in  that  case  all  and  every  one 
of  such  acts  and  deeds,  with  all  that  shall  happen  to  follow  or  may  follow  thereupon, 
shall  be  ipso  faeto  void  and  null,  and  of  no  force,  strength,  nor  effect,  sicklike  and 
in  the  same  manner  as  if  the  said  facts  and  deeds  had  not  been  done,  acted,  nor 
committed." 
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The  pursuer  averred  that  the  words  '^or  any''  in  the  beginning  of  the  irritant 
clause,  with  the  exception  of  the  letter  "  y  "  in  "  any,"  were  written  on  an  erasure. 

The  pursuer  pleaded ; — (2)  The  foresaid  vitiation  and  erasure  being  in  an  essential 
part  of  the  irritant  clause  of  the  said  bond  or  deed  of  entail,  nullifies  and  rendeis 
ineffectual  the  said  clause ;  and  the  words  written  on  the  said  erasure,  not  being  noticed 
in  the  testing-clause,  muRt  bo  held  pro  non  acriptis,  (3)  Upon  a  sound  construction  of 
the  said  irritant  clause,  leaving  out  of  view  the  words  written  upon  the  said  erasure, 
the  same  contains  no  irritancy  directed  against  or  applicable  to  acts  done  by  all  the 
heirs  of  entail ;  and,  in  particular,  it  contains  no  irritancy  directed  against  or  applicable 
to  acts  done  by  the  pursuer]  in  violation  of  the  cardinal  or  other  prohibitions  and 
conditions  of  the  said  entail,  or  any  of  them. 

The  defenders  denied  that  any  part  of  the  words  "  or  any  '*  was  written  on  an 
erasure. 

On  25th  May  1869  the  Lord  Ordinary  pronounced  an  interlocutor  dispensing  with 
the  adjustment  of  issues,  and  allowing  the  pursuer  "  a  proof  of  his  averment  on  record 
that  the  words  *  or  any '  in  the  irritant  clause,  on  the  third  line  from  the  bottom  of 
page  twenty  of  the  deed  of  entail,  [325]  *re  superinduced  or  written  upon  an  erasure, 
end  to  the  defenders  a  conjunct  probation." 

A  proof  was  led. 

The  pursuer  adduced  as  witnesses  several  engravers,  papermakers,  and  other  experts, 
who  deponed  that,  in  their  opinion,  the  letters  "  or  an  "  were  written  upon  an  erased 
surface.  John  S.  Mackay,  engraver  in  Edinburgh,  deponed : — "  I  have  examined  the 
deed  of  entail  in  this  case,  and  particularly  the  words  *  or  any '  in  the  third  line  from 
the  bottom  of  page  twenty.  The  opinion  I  have  formed  is,  that  these  words  were 
written  on  an  erasure,  except  the  last  part  of  the  letter  ^  y.'  I  think  the  last  part  of 
the  letter  '  y '  had  formed  part  of  the  word  that  was  there  originally.  By  the  laist  part 
I  mean  the  long  tail  of  the  letter  '  y,'  which  is  not  of  the  same  colour  as  the  rest  of  the 
writing.  The  surface  of  the  paper  where  the  letters  '  or  an '  are  written  has  been  so 
far  altered  from  its  original  condition  as  to  cause  the  blotting  which  is  apparent  in 
these  letters ;  and  there  are  faint  traces  of  the  former  letters  still  there.     The  words 

*  or  an '  have  a  blotted  appearance,  and  the  letters  have  a  serrated  edge,  such  as  we 
find  when  letters  have  been  written  on  an  erasure.  I  cannot  form  any  opinion  as  to 
what  writing  was  there  originally.     There  is  a  trace  of  former  writing  in  part  of  the 

*  0 '  of  *  or,'  and  one  at  the  top  of  the  *  n '  of  *  any,'  and  another  between  the  *  r '  and  the 
'  a '  of  '  or  any,'  a  little  to  the  top.  I  can  see  all  these  on  the  original  deed  by  the  use 
of  a  magnifying  glass."    The  pursuer's  other  evidence  was  to  the  same  effect. 

The  defenders  also  adduced  several  experts,  and,  among  others,  James  Bryson, 
optician  in  Edinburgh,  who  deponed  : — "  I  have  had  a  great  deal  of  experience  in 
microscopical  examinations.  I  have  examined  the  twentieth  page  of  the  deed  of  entail 
in  this  case,  and  in  particular  the  third  line  from  the  bottom,  where  the  words  '  or  any ' 
occur.  I  examined  that  part  with  a  powerful  microscope  in  order  to  discover  whether 
there  had  been  any  disturbance  of  the  matter  of  the  paper,  but  I  could  find  none.  I 
was  satisfied  that  it  had  not  been  disturbed.  I  saw  the  wiremark,  and  could  trace 
it  throughout  the  whole  length  of  these  words,  with  the  instrument  which  I  used.  I 
could  trace  no  appearance  of  abrasion  or  thinness  of  the  paper  by  the  best  microscopical 
examination  I  could  make.  I  held  the  paper  up  against  the  light,  but  I  could  find  no 
trace  of  abrasion  or  thinness  in  that  way.  Cross-examined. — The  writing  of  *  or  any ' 
seems  darker  than  that  of  the  rest  of  the  line.  I  think  that  has  very  likely  occurred 
from  a  slight  sediment  of  the  ink  adhering  to  the  pen.  There  was  another  part  of  the 
deed  pointed  out  to  me  where  a  similar  thing  had  occurred.  Be-examined. — ^The 
microscope  which  I  used  was  a  very  powerful  and  delicate  instrument,  and  I  used  it  in 
order  to  trace  the  structure  and  formation  of  the  fibres  of  the  paper.  If  there  had 
been  any  disturbance  of  the  paper  I  have  not  the  least  doubt  I  would  have  discovered 
it  by  the  means  I  used.  A  very  slight  scraping  or  unevenness  of  the  surface  must 
be  observed  under  a  powerful  microscope;  and  notwithstanding  that  I  used  a 
powerful  glass  I  observed  none."  Similar  evidence  was  given  by  the  defenders'  other 
witnesses. 

The  Lord  Ordinary  pronounced  this  interlocutor  on  8th  June  1869 : — "  The 
Lord  Ordinary  having  considered  the  proof  led,  and  heard  counsel  for  the  parties,  finds 
that  the  words  '  or  any '  in  the  irritant  clause  on  the  third  line  from  the  bottom  of  page 
twenty  of  the  deed  of  entail,  with  the  exception  of  the  letter  *  y '  in  the  word  *  any '  are 
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sapeiinduced  or  written  on  an  erasure,  and  appoints  parties'  procurators  to  debate  on 
the  cause." 

After  hearing  counsel,  the  Lord  Ordinary,  on  21st  July,  pronounced  this  inter- 
locator: — ''Finds  that  the  erasure  libelled  on  constitutes  a  vitiation  in  esaentidlibus 
of  the  irritant  clause  in  the  deed  of  entail:  Repels  the  [326]  defences  in  so  far  as 
regards  said  erasure :  Finds,  decerns,  and  declares  in  terms  of  the  whole  conclusions  of 
the  libel :  Finds  the  defenders  liable  in  expenses."  * 

*"NaTE. — The  pursuer  states  four  objections  to  the  entail,  each  of  which  requires 
aeparate  consideration." — (The  Lord  Ordinary,  after  adverting  to  the  other  objections 
to  the  entail  which  he  held  not  to  be  well  founded,  proceeded  thus) : — 

"  4.  The  remaining  objection  taken  to  the  entail  is  founded  on  the  effect  of  an  alleged 
eiasore,  the  existence  of  which  is  denied.  A  proof  on  this  subject  was  led,  on  advising 
which  the  Lord  Ordinary  held  that  the  words  *or  any,'  in  the  beginning  of  the  irritant 
clause,  with  the  exception  of  the  letter  *  y '  in  *  any,'  are  written  on  an  erasure.  The 
eTidence  on  the  point  is  very  conflicting;  and  as  may  in  these  circumstances  be 
assumed,  the  matter  is  not  clear  from  an  inspection  of  the  deed.  The  Lord  Ordinary 
considered  the  evidence  to  preponderate — as  his  own  impression  from  inspection  of  the 
deed  also  did — in  favour  of  the  pursuer's  averment  of  the  existence  of  an  erasure.  But 
it  is  clearly  a  point  admitting  of  difference  of  opinion ;  and  in  the  view  which  the  Lord 
Ordinary  takes  of  the  case,  the  validity  of  the  entail  depends  upon  it. 

"Assuming  the  existence  of  the  erasure,  the  question  with  which  the  Lord 
Ordinary  has  to  deal  in  the  present  judgment  is  as  to  its  effect.  The  passage  in  which 
it  occurs  is  in  these  terms ;  *  Declaring  hereby  that  if  the  said  Cromwel  Price,  or  any 
of  the  said  heirs  of  taillie,  shall  act  and  do  in  the  contrair,'  &c.  Two  out  of  three 
letters  of  the  word  '  any '  being  on  an  erasure,  the  Lord  Ordinary  thinks  that  the  whole 
word  must  be  held  to  be  in  the  same  position  as  if  it  had  been  all  on  an  erasure,  that 
is,  it  as  well  as  the  word  *  or '  must  be  held  to  be  entirely  improbative.  These  words 
bemg  away,  the  clause  reads,  *  if  the  said  Cromwel  Price  of  the  said  heirs 

of  taillie  shall  act  and  do,'  &c. 

'*The  defenders  referred  to  the  decision  of  the  House  of  Lords  in  the  case  of 
Gollan,  4  M*Q.  585,  as  an  authority  for  holding  the  erasure  to  be  immaterial.  The 
cases  are  certainly  at  first  sight  in  some  respects  very  similar.  But  the  Lord  Ordinary 
has  come  to  be  of  opinion  that  there  is  a  substantial  distinction  between  them.  In 
Gollan's  case  the  words  superinduced  on  the  erasure  were,  *  or  of  any  of,'  occurring  in 
the  irritant  clause,  in  the  following  connection : — '  all  the  debts  ar  deeds  of  the  said 
John  Gollan,  or  of  any  of  the  said  heirs  or  substitutes  of  tailzie,'  &c.  One  mode  of 
reading  the  clause,  which  was  suggested  both  by  the  Lord  Chancellor  and  Lord 
Chelmsford,  made  both  the  sense  and  the  grammar  complete,  and  the  clause  effectual 
without  the  words  in  question.  This  was  to  read  the  words  *  heirs '  and  '  substitutes ' 
as  not  being  used  as  mere  synonyms.  There  is  no  room  for  any  similar  mode  of  getting 
over  the  difficulty  caused  by  the  erasure  in  the  present  case.  But  the  noble  and 
learned  Lords  concurred  in  holding  that  if  that  construction  was  not  to  be  adopted,  the 
word  *  or '  might  be  implied  at  the  part  of  the  sentence  where  the  erasure  occurred. 
The  Lord  Chancellor  (Lord  Westbury)  said,  *  the  words  of  the  clause  as  they  remain 
after  the  erasure  necessarily  involve,  and  therefore  warrant,  the  implication  of  the 
word  "or"  after  the  words  "the  said  John  Gollan,"  which  word  "or"  may  be  implied 
upon  the  authority  of  Sharpe  v,  Sharpe,  decided  by  this  House  in  1835.'  It  is  this 
alternative  view  on  which  the  decision  of  the  House  of  Lords  in  the  case  of  Gollan  was 
lasted,  which  the  Lord  Ordinary  feels  to  make  the  distinction  between  that  case  and 
the  present  very  narrow.  But  in  the  present  case  more  is  required,  in  order  to  make 
the  sentence  complete,  than  the  implication  of  a  word  which  is  merely  necessary  for 
the  purpose  of  making  it  grammatically  accurate,  with  reference  to  the  clear  meaning 
of  the  words  as  they  actually  exist,  after  throwing  aside  those  which  are  written  on 
the  erasure.  The  cases  would  have  been  very  similar  if  the  word  *of'  had  not 
occurred  immediately  after  the  erasure,  or  if  it  had  also  been  written  upon  the  erasure. 
In  that  case  the  word  '  any '  being  unnecessary,  on  the  authority  of  Gollan's  case,  where 
it  occurred  in  the  same  connection,  all  that  would  have  been  required  was  to  imply  the 
word  'or/ as  was  done  there.  But  the  existence  of  the  word  *of'  before  *the  said 
[327]  boini '  requires  something  to  qualify  or  explain  the  meaning  of  the  sentence.  If 
these  words,  as  they  stand,  are  not  without  meaning,  they  at  least  show  that  som^* 
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[327]  Th®  defenders  reclaimed. 

At  advising  on  30th  November  1869, — 

Lord  Neavbs. — This  case  involves  principles  of  great  importance.     A  deed  of  entail 
executed  in  November  1726,  ratified  by  the  granter's  wife  on  the  same  day,  recorded  in 
the  Register  of  Entails  in  the  next  year,  acted  upon  from  its  date,  followed  by  investitures 
standing  unimpeached  for  150  years  till  now,  is  challenged  by  a  declarator  brought  to 
have  it  set  aside  on  various  grounds  as  having  no  legal  validity  as  an  entail     One — and 
that  chiefly  insisted  on — of  the  grounds  of  challenge  is  stated  in  the  10th  article  of  the 
condescendence,  where  it  is  said  that  the  deed  is  vitiated,  and  altered  and  erased  insubslanti- 
alibus.     In  particular,  the  words  "  or  any  "  in  the  irritant  clause  on  the  third  line  from 
the  bottom  of  page  20  of  the  said  bond  or  deed  of  entail  are  said  to  be  "  superinduced  or 
written  on  the  said  erasure,  and  are  not  noticed  in  the  testing-clause  of  the  deed."    This 
averment  of  the  pursuer  is  denied.     A  proof  has  taken  place  in  the  Outer-House,  and 
the  Lord  Ordinary  has  thereupon  found  that  there  is  an  erasure,  and  that  the  effect  of 
it  is  fatal  to  the  validity  of  the  entail.     Now,  before  I  consider  the  procedure  taken, 
allow  me  to  direct  attention  to  the  general  system  of  the  law  of  Scotland  as  to  probative 
deeds,  which  is  in  some  respects  peculiar.     The  requisites  of  a  properly  tested  deed  have 
been  fixed  with  us  by  successive  enactments ;  and  where  these  are  complied  with  the 
deed  is  held  to  be  a  conclusive  and  probative  deed, — the  object  of  our  law  being  to  make 
it  stand  on  its  own  foundation  without  requiring  to  be  supported  by  extraneous  evidence. 
These  requisites  are  set  forth  in  what  the  older  statutes  call  the  "  hinder  end  "  of  the 
deed,  and  which  is  now  known  as  the  testing-clause ;  and  i;he  deed  being  regular  in  this 
respect,  no  farther  evidence  of  authenticity  is  needed,  and  it  is  to  be  received  by  Courts 
of  law  as  probative.     But  this  assumption  is  not  so  absolutely  conclusive  as  that  the 
authenticity  may  not  be  contradicted  by  sufficient  proof,  and  so  there  may  be  an  impro- 
bation.     The  onus  of  doing  this,  however,  lies  on  the  party  impugning,  or,  as  our  law 
[328]  ^^^  ^^9  improving  the  deed.     Besides  the  statutory  requisites  there  are  other 
respects  in  which  a  deed  may  be  found  objectionable.     These  grounds  are  fully  stated 
by  Lord  Stair,  who  says  that  when,  on  inspection  of  the  deed,  there  appears  to  have 
been  variation,  deletion,  erasing,  or  superinduction  of  words,  it  is  to  be  presumed  that 
the  maker  of  the  deed  would  not  have  executed  a  deed  so  vitiated,  and  that  the  words 
have  been  introduced  or  altered  after  it  was  executed. 

Now,  in  deciding  whether  a  deed  is  so  vitiated,  the  inspection  of  the  Judge  is  the 
first  and  chief  mode  of  ascertaining  whether  the  statutory  requirements  or  other  relative 
matters  have  been  complied  with  or  not.  The  word  vitiation  probably  is  applicable 
only  to  a  visible  vitiation,  though,  in  a  certain  sense,  we  may  say  that  a  vitiation  may 

thing  more  was  necessary  to  express  the  full  meaning  of  the  entailer.  What  that  was 
may  in  one  sense  be  sufficiently  obvious.  It  seems  impossible  to  suppose  that  he  meant 
anything  else  than  what  is  expressed  by  the  words  which  are  superinduced  on  the 
erasure.  But  the  Lord  Ordinary  does  not  think  that  either  these  words  or  their  mean- 
ing can  be  imported  into  the  deed  by  implication  or  otherwise.  To  do  so  would,  he 
thinks,  be  to  add  a  meaning,  or  a  qualification  of  meaning,  which  is  not  expressed,  and 
to  do  so  because  it  is  seen  to  be  essential  to  the  making  of  an  effectual  entail,  and, 
therefore,  to  have  probably  been  intended  by  the  entaUer.  The  probability  in  the 
present  case  is  exceedingly  strong ;  and  it  is  aided  by  the  circumstance  that  the  erasure 
does  not  extend  to  the  last  letter  of  the  word  *  any,'  strongly  indicating  that  it  was 
made  to  correct  a  clerical  error,  discovered  at  the  moment  of  writing,  and  that  the 
words  now  appearing  on  it  were  written  before  the  immediately  succeeding  context 
But  these  are  all  mere  conjectures,  which,  however  probable  in  the  particular  case,  the 
Lord  Ordinary  conceives  to  be  excluded  by  the  law  of  Scotland  in  regard  to  erasures, 
and  to  the  strict  construction  of  entails.  This  law  is  nowhere  more  clearly  expressed 
than  in  the  opinion  of  Lord  Westbury  in  the  case  of  Gollan.  His  Lordship  says, — '  If 
the  erasure  occurs  in  one  of  the  fencing  clauses  of  a  deed  of  entail,  and  the  words 
written  on  the  erasure  are  taken  pro  non  scriptis,  it  is  necessary  that  the  remaining 
words  should  be  a  sufficient  expression  of  the  proper  efifect  of  the  clause,  according  to  a 
strict  and  necessary  construction  of  such  remaining  words.  It  is  not  sufficient  that 
you  are  able  to  infer  the  intention  from  the  words  which  remain ;  it  is  necessary  that 
they  should  express  that  intention,  and  no  other.'  The  Lord  Ordinary  is  of  opinion 
that  on  these  principles  the  erasure  in  question  is  fatal  to  the  validity  of  the  entail  in 
the  present  case," 
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be  either  a  visible  one,  or  one  which  is  not  visible  on  inspection.  In  the  latter  case,  a 
separate  proceeding  may  be  necessary.  Now,  I  understand  the  objection  in  this  case  is, 
that  on  inspection  these  words  will  be  found  vitiated.  I  can  understand  a  case  where 
there  is  an  offer  to  prove  a  vitiation  invisible  on  inspection  by  proving  as  matter  of  fact 
by  examination  of  the  record  or  by  the  witnesses  to  the  deed,  that  an  alteration  has  been 
made  since  it  was  executed.  But  this  is  not  th.e  nature  of  the  objection  in  this  case. 
This  being  so,  I  confess  that  the  procedure  which  has  followed  here  is  to  me  somewhat 
novel  By  the  interlocutor  of  the  25th  May  the  Lord  Ordinary  dispensed  with  the 
adjustment  of  issues,  and  appointed  a  proof  to  be  taken  before  the  Lord  Ordinary.  This 
implies  that  there  might  have  been  an  issue  and  a  verdict  of  a  jury.  Such  a  verdict  is, 
I  thiok,  a  novelty  in  a  case  of  this  kind,  and  at  the  hearing  the  parties  could  show  no 
authority  for  such  a  course.  Suppose  there  had  been  an  issue  and  a  verdict  of  a  jury,  such 
verdict  must  have  proceeded  on  the  evidence  led,  and  the  case  must  have  been  looked 
at  through  the  eyes,  or  rather  judged  of  through  the  ears,  of  the  jury;  and  where  a 
Judge  sits  instead  of  a  jury,  he  must  in  the  same  manner  decide  by  the  evidence,  and  is 
scarcely  entitled  to  maie  himself  a  witness  by  examining  the  deed  apart.  I  do  not 
think  that  this  is  a  case  for  a  jury,  and  it  seems  to  be  conceded  that  in  this  case  the  Judge 
may  introduce  his  own  inspection  and  opinion  as  an  element  in  the  determination  of  it. 
Where  the  case  is  that  the  deed  has  been  tampered  with,  that  is  a  matter  for  proof, — 
but  that  Is  not  the  case  here.  The  pursuer^s  contention  is,  that  this  deed,  where  all  the 
necessary  requisites  have  been  complied  with,  is  to  be  denied  faith  in  judgment,  on  the 
ground  that  there  is  a  vitiation  on  the  face  of  it.  But  whether  I  trust  to  my  own  eyes,  or 
look  at  the  evidence,  I  am  not  satisfied  that  this  is  a  vitiated  deed.  On  the  evidence,  what 
are  we  to  do  if  two  experts  on  the  one  side  say  that  there  is  an  erasure,  and  two  experts 
on  the  other  say  that  there  is  none  ?  I  can  only  judge  from  my  own  inspection,  with  such 
assistance  as  may  be  derived  from  the  evidence.  I  have  not  been  able  to  come  to  the 
conclusion  that  there  is  a  vitiation.  There  is  weighty  evidence  on  the  side  of  the  pur- 
suer, but  there  is  also  evidence  of  great  weight  on  the  other  side ;  and  I  cannot  overlook 
the  evidence  of  Mr.  Bryson.  All  the  witnesses  say  that  there  could  not  be  an  erasure  with- 
out a  disturbance  of  the  surface  of  the  paper ;  and  Mr.  Bryson,  who  looked  at  it  through 
a  more  powerful  instrument  than  any  of  the  others,  saw  no  trace  of  such  disturbance. 

I  cannot  but  observe  that  the  grounds  of  the  Lord  Ordinary's  judgment,  as  stated  in 
his  note,  are  of  a  nature  to  alarm  one  as  to  the  safety  of  deeds.  In  his  interlocutor  of 
8th  June  there  is  no  word  of  an  inspection  of  the  deed  by  the  Lord  Ordinary,  but  in  the 
note  to  his  interlocutor  of  2l8t  July  his  Lordship  says  that  the  evidence  is  very 
conflicting,  and  that  the  matter  is  not  clear  from  an  inspection  of  the  deed ;  but  he  has 
considered  the  pursuer's  evidence  to  preponderate,  as  his  own  impression  from  inspection 
of  the  deed  also  did,  in  favour  of  the  existence  of  an  erasure,  and  that  in  this  view  the 
validity  of  the  entail  depended  on  it.  Now,  this  is  not  a  question  of  strict  construc- 
tion of  an  entail,  but  a  question  whether  there  is  an  erasure  in  the  deed.  An  erasure  is 
not  to  be  presumed  in  an  entail  any  more  than  in  any  other  deed,  and  the  principles  laid 
down  in  the  note  would  apply  to  the  case  of  a  disposition  of  property  followed  by 
possession,  it  might  be,  as  in  this  case,  for  150  years.  The  possessor  might  be  evicted, 
and  the  claim  of  the  heir-at-law  let  in  on  the  allegation  of  a  vitiation  [329]  J^ot  clear 
on  an  inspection  of  the  deed,  but  where  the  preponderance  of  evidence,  possibly  in  the 
turning  of  the  scale  by  a  hair,  or  the  mere  impression  of  the  Judge,  led  to  the  conclusion 
that  the  deed  was  vitiated  in  mhstantialihus.  This  raises  a  very  grave  question,  and  if 
we  were  to  set  aside  this  deed  on  account  of  it,  we  should  be  imperilling  and  endanger- 
ing the  validity  of  many  deeds.  We  are  bound  to  presume  the  validity  of  this  deed, 
unless  it  is  proved  to  the  perfect  satisfaction  of  the  Court  that  there  is  a  vitiation  in 
substantialihus.  Unless  it  is  proved  that  there  is  here  an  erasure,  we  are  not  entitled 
to  reject  the  deed. 

I  may  say,  farther,  that  there  are  other  parts  of  the  deed  where  there  is  an  anomalous 
appearance  in  the  writing,  and  yet  where  it  is  not  alleged  that  there  is  any  erasure. 
There  appears,  indeed,  nothing  of  erasure  here  except  only  on  a  small  part  of  the  0. 
But  if  we  are  asked  merely  to  look  at  it  in  order  to  condemn  it,  I  can  only  say  that  I 
am  not  prepared  to  do  so.  In  these  circumstances,  I  am  for  altering  the  two  inter- 
locutors of  8th  June  and  21st  July,  and  propose  to  find  that  it  neither  appears  from 
inspection  nor  is  proved  by  evidence  that  there  is  a  vitiation  in  essentidlibvs, 

I  ought  to  add  that,  if  I  were  of  opinion  that  the  whole  words  were  erased,  I  could 
not  have  sustained  the  validity  of  the  irritant  clause  in  this  entail. 
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Lord  Cowan. — I  concur  in  the  opinion  that  this  is  a  very  important  case,  and  I 
cannot  avoid  repeating  the  regret  I  expressed  in  the  case  of  the  Auchinleck  entsdl,  that 
the  salutory  statutory  provision  in  the  Act,  carried  through  by  the  late  Lord  Murray,  as 
to  erasures  in  sasines  not  being  fatal  unless  disconform  to  the  record,  had  not  been 
extended  to  other  deeds.  In  this  case  the  entail  was  recorded  in  the  Register  of  Tailzies 
in  1727,  in  the  maker's  lifetime,  and  the  principal  deed  has  been  lying  in  the  records  of 
Court  since  1730.  The  entry  on  the  record  is  not  alleged  to  be  different  from  the  deed 
as  it  at  present  stands,  and  if  such  a  provision  had  been  given  effect  to  we  should  have 
been  saved  the  necessity  of  deciding  this  and  other  similar  questions. 

On  the  whole,  I  accede  to  the  views  given  by  Lord  Neaves,  with  some  qualification. 
I  do  not  consider  that  in  this  case  the  proof  allowed  by  the  Lord  Ordinary  was  not  an 
expedient  course.  When  the  deed  is  challenged  on  the  ground  of  erasure  it  is  the  duty 
of  the  Court  to  look  at  the  deeds  themselves,  but  a  Judge  is  not  debarred  from  taking 
other  means  to  satisfy  himself,  and  to  take  proof  where  there  are  circumstances  stated 
which  properly  admit  of  proof.  In  this  case  there  is  reference  to  the  texture  of  the 
paper  on  which  it  is  written,  and  all  the  witnesses  are  of  opinion  that  on  this  sort  of 
paper  an  erasure  would  necessarily  destroy  the  surface  of  the  paper,  and  the  evidence  of 
Mr.  Bryson,  that  on  examination  through  a  very  powerful  microscope  he  could  find  no 
trace  of  abrasion  or  thinness  of  the  paper,  is  of  very  great  importance.  The  onus  of 
making  out  that  there  is  an  erasure  lies  entirely  on  the  party  impugning  the  deed,  and  I 
do  not  think  that  the  pursuer  has  proved  that  there  is  an  erasure. 

I  think  it  right  to  state  my  opinion  on  the  argument  submitted  to  us  in  view  of  an 
erasure  having  been  proved,  as  in  the  event  of  an  appeal  being  taken  it  is  desirable  to 
avoid  the  possibility  of  a  remit  to  reconsider  this  point.  Had  I  thought  there  was  an 
erasure  I  would  have  agreed  with  the  Lord  Ordinary  in  the  conclusion  he  has  come  to 
that  such  an  erasure  would  have  constituted  a  vitiation  in  essenticdibus  of  the  irritant 
clause.  I  think  this  is  the  only  result  that  could  be  arrived  at  on  the  authority  of  the 
case  of  Gollan,  both  as  decided  here  and  as  revereed  in  the  House  of  Lords. 

Lord  Benholme. — I  concur  in  the  conclusion  arrived  at  by  Lord  Neaves,  but  under 
the  qualification  expressed  by  Lord  Cowan.  As  to  erasures,  there  are  two  kinds  of 
proof, — first,  proof  by  the  testimony  of  witnesses  who  depone  to  having  seen  the  erasure 
made,  and  secondly,  where  there  are  no  such  witnesses,  as  in  the  present  case — secondary 
evidence  by  inspection,  and  opinion  of  skilled  witnesses.  There  must  be  the  liberty  of 
inspection  by  the  Judge  himself ;  but  he  has  also  the  right  to  avail  himself  of  the  opinion 
of  scientific  witnesses.  If  it  be  proved  that  the  paper  is  of  such  a  kind  that  where  there 
has  been  an  [330]  erasure  there  must  have  been  an  abrasion  of  the  surface,  and  where  I 
am  satisfied  by  the  testimony  of  scientific  witnesses  (although  I  cannot  determine  the  point 
with  my  own  eyes)  that  there  has  been  no  such  interference  with  the  surface  of  the 
paper,  these  are  scientific  facts  which  afford  a  means  of  judgment  which  I  am  not  entitled  to 
reject.  The  onus  lies  on  the  pursuer  to  make  out  a  clear  case ;  and  in  the  face  of  the 
evidence  of  Mr.  Bryson,  supported  by  other  witnesses  in  favour  of  the  defender,  I 
consider  that  the  pursuer  has  not  proved  that  there  is  an  erasure,  and  that  the 
preponderance  of  evidence  is  in  favour  of  the  defender,  that  there  is  no  erasure. 

Had  I  been  of  opinion  that  there  was  an  erasure,  I  should  have  concurred  in  the 
opinion  that  the  irritant  clause  was  defective. 

Lord  Justic?k-Clerk. — I  concur  in  the  conclusion  come  to  by  all  your  Lordships, 
and  I  put  my  opinion  solely  on  the  ground  that  I  am  not  satisfied  that  the  words  "or 
any  "  are  written  on  an  erasure.  Had  I  come  to  an  opposite  conclusion,  I  could  not 
have  held  that  there  was  here  a  good  irritant  clause.  Had  these  words  been  awanting, 
I  could  not,  on  the  authority  of  Gollan's  case  and  other  cases,  have  read  the  words  of 
the  clause  so  as  to  make  sense,  or  have  filled  in  any  words  to  give  a  meaning  to  the 
clause. 

This  interlocutor  was,  on  30th  November,  pronounced : — "  Having  considered  the 
proof,  and  inspected  the  deed  of  entail  libelled,  recall  the  interlocutor  complained  of : 
Find  that  it  has  not  been  established  that  the  words  '  or  any,*  in  the  irritant  clause  of 
the  said  deed  are  written  on  an  erasure,  and  to  that  extent  sustain  the  defences :  Quoad 
ultra  continue  the  cause,  and  reserve  all  questions  of  expenses." 

The  first  of  the  remaining  objections  was  directed  against  the  prohibitory  clause. 
The  clause,  after  prohibiting  the  heirs  of  entail  from  changing  the  order  of  succession, 
proceeded  thus — "  And  also  that  it  shall  not  be  leisom  nor  lawfull  to  the  said  Cromwel 
Price,  nor  to  any  of  the  said  heirs  of  taillie,  to  sell,  dispone,  wadsett,  or  impignorat,  the 
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lands  and  others  above-mentioned,  oi  any  part  thereof,  or  to  contract  debts  thereupon, 
or  to  grant  inf  eftments  of  annuallrent  furth  of  the  same,  or  any  right  or  security,  either 
heritably  or  irredeemably,  of  the  said  lands  and  estate,  and  pertinents  thereof  above- 
mentioned,  or  any  part  thereof." 

The  pursuer  maintained  that  the  prohibitory  clause,  although  containing  substantive 
prohibitions  against  alienation  and  contracting  debt,  was  limited  by  the  subsequent  pro- 
hibition against  granting  "  any  right  or  security,  either  heritably  or  irredeemably,"  and 
therefore  contained  no  valid  prohibition  against  the  granting  of  redeemable  securities. 

The  second  objection  was  founded  on  the  terms  of  the  irritant  clause.  The  clause 
bore,  that  if  the  institute  and  heirs  of  tailzie  **  shall  act  and  do  in  the  contrair  of  the 
particulars  above-mentioned,  or  any  of  them,  or  neglect  to  fulfil  the  conditions  above 
specified,  or  any  of  them,  then  and  in  that  case  all  and  every  one  of  such  acts  and  deeds, 
with  all  that  shall  happen  to  follow,  or  may  follow  thereupon,  shall  be  ipso  facto  void 
and  null,  and  of  no  force,  strength,  nor  effect."  The  objection  taken  to  the  clause  was, 
that  the  expression  "  acts  and  deeds  "  did  not  apply  to  the  contravention  of  a  prohibition 
by  which  it  was  declared  that  it  shall  not  be  lawful  to  the  institute  and  heirs  of  entail 
"to  suffer  the  dueties  of  ward,  non-entry,  and  relieff,  simple  or  taxt,  nor  the  feu-blench 
or  teynd-dueties,  or  other  public  burthens  and  dueties  whatsomever,  payable  furth  of 
the  said  taillied  lauds  and  estate,  to  run  on  unsatisfied,  so  as  the  lands  and  others  fore- 
said may  be  evicted  and  apprysed  or  adjudged  from  .them  for  any  of  the  said  casualitye 
of  superiority  or  publick  burthens." 

[331]  '^^^  third  objection  was  that  the  entail  was  invalid,  because  the  charter  and 
sasine  by  which  the  institute  in  the  entail  had  in  1740  completed  his  title  was  defective 
in  omitting  an  important  part  of  the  fettering  clauses.  The  pursuer's  own  title  was 
not  liable  to  this  objection,  as  the  fettering  clauses  were  embodied  by  reference  to  the 
original  deed  of  entail.  The  facts  on  which  this  objection  was  founded,  and  the  state 
of  the  titles,  are  given  in  the  opinion  of  the  Lord  Justice-Clerk. 

These  objections  were  held  by  the  Lord  Ordinary  not  to  be  valid.  * 

*  "Note. — The  pursuer  states  four  objections  to  the  entail,  each  of  which 
requires  separate  consideration : — 

"L  It  is  alleged  that,  in  consequence  of  a  defect  in   the  prohibitory  clause,  it 
contains   no   effective   prohibition    against    alienating    or   contracting   debt,   and,   in 
particular,  no  prohibition  against  granting  redeemable  securities.     After  prohibiting 
alteration  of  the  order  of  succession,  the  clause  proceeds — *And  also  it  shall  not  be 
leiBom  nor  lawful  to  the  said  Cromwel  Price,  nor  to  any  of  the  said  heirs  of  taillie,  to 
sell,  dispone,  wadsett,  or  impignorat  the   lands  and   others  above-mentioned,  or  any 
part  thereof,  or  to  contract  debts  thereupon,  or  to  grant  infeftments  of  annualrent  furth 
of  the  same,  or  any  right  or  security,  either  heritably  or  irredeemably,  of  the  said  lands 
and  estate,  and  pertinents  thereof  above-mentioned,  or  any  part  thereof.'    There  are 
here  substantive  prohibitions  against  alienation  and  against  contracting  debt,  which  are 
unquestionably  sufficient  and  effectual  in  themselves,  unless  their  effect  is  limited  or 
destroyed  by  what  follows.     The  pursuer  contends  that  the  prohibition  to  grant  *  any 
right  or  security,  either  heritably  or  irredeemably,'  leaves  it  in  the  power  of  the  heirs  of 
entail  to  grant  redeemable  securities,  and  to  that  effect  derogates  from  the  universality 
of  the  preceding  prohibitions.     The  Lord  Ordinary   is  of  opinion  that  this  is  not  a 
sound  or  admissible  construction  of  the  clause.     The  prohibitions  against  alienating  and 
contracting  debt  being  complete  in  themselves,  and  what  follows  not  being  expressed  as 
a  qualification  of  either  of  them,  but  as  additional  prohibitions,  they  are  not  to  be  read  as 
qualifying  the  preceding  cardinal  prohibitions,  from  which  they  are  disjoined  both  in 
expression  and  meaning.     The  case  of  Seton  v.  Seton  (16  1).  658)  appears  to  be  an 
authority  for  so  construing  the  clause.     If  there  had  been  no  authority  bearing 
directly  on  the  point,  it  is  the  construction  which  the  Lord  Ordinary  would  have  been 
disposed  to  adopt. 

"It is  to  be  observed  that  in  the  prior  part  of  the  clause,  besides  the  prohibition  to 
I  sell'  or  'dispone,'  and  *to  contract  debts,'  there  is  a  prohibition  *to  wadsett  or 
impignorat'  the  lands.  There  is,  further,  a  prohibition  *to  grant  infeftments  of 
annualrent  furth  of  the  same.'  These  more  particular  prohibitions,  as  well  as  the 
canlinal  prohibitions,  are  complete  in  themselves,  and  do  not  depend,  as  regards 
expression  or  otherwise,  upon  what  follows — '  or  any  right  or  security,  either  heritably 
or  irredeemably,  of  the  said  lands  and  estate,  and  pertinents  thereof  above-mentioned. 
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[332]  ^^®  pursuer  argued; — (1)   Only  irredeemable  sales  were  prohibited,  not 
redeemable  securities ;  and  if  so,  the  entail  was  invalid.  *     Of  two  readings  [333]  ^^  & 

or  any  part  thereof.'  This  last  prohibition  is  also  quite  separate  and  independent  of 
what  goes  before.  However  imperfect  it  may  be  in  itself,  in  consequence  of  the  mani- 
fest blunder  involved  in  the  words  *  heritably  or  irredeemably,'  that  is  an  imperfection 
which  pertains  solely  to  this  last  unnecessary  prohibition,  and  can  only  have  the  effect  of 
limiting  its  operation.  If,  in  consequence  of  that  blunder,  this  superfluous  prohibition 
does  not  strike  at  a  redeemable  right  or  security,  it  seems  a  sufficient  answer  that  the 
preceding  part  of  the  clause  expressly  prohibits  wadsetting,  impignorating  the  lands,  or 
contracting  debts  thereupon. 

"  2.  Passing  over  in  the  meantime  an  objection  founded  upon  an  alleged  erasure, 
the  next  defect  on  which  the  action  is  rested  is  in  the  irritant  clause.  It  declares  that 
if  the  institute  and  heirs  of  taillie  '  shall  act  and  do  in  the  contrair  of  the  particulars 
above-mentioned,  or  any  of  them,  or  neglect  to  fulfil  the  conditions  above  specified,  or 
any  of  them,  then  and  in  that  case  all  and  every  one  of  such  acts  and  deeds,  with  all 
that  shall  happen  to  follow,  or  may  follow  thereupon,  shall  be  ipso /ado  void  and  null, 
and  of  no  force,  strength,  nor  effect.'  The  objection  taken  to  the  clause  is,  that  the 
expression  *  acts  and  deeds '  does  [332]  ^^t  apply  to  the  contravention  of  a  prohibition 
by  which  it  is  declared  that  it  shall  not  be  lawful  to  the  institute  and  heirs  of  entail 
*  to  suffer  the  dueties  of  ward,  non-entry,  and  relieff,  simple  or  taxt,  nor  the  feu-blench 
or  teynd-dueties,  or  other  public  burthens  and  dueties  whatsomever,  payable  furth  of 
the  said  taillied  lands  and  estate,  to  run  on  unsatisfied,  so  as  the  lands  and  others 
foresaid  may  be  evicted  and  apprysed  or  adjudged  from  them  for  any  of  the  said 
casualitys  of  superiority  or  publicfc  burthens,' 

"  If  this  prohibition  were  unfenced,  it  would  not  warrant  the  conclusions  of  this 
action,  which  is  not  a  declarator  of  irritancy,  but  of  entire  freedom  from  the  whole 
fetters,  and  of  invalidity  of  the  entail.  Indeed,  having  regard  to  the  concluding  clause 
of  the  Act  1685,  it  is  a  prohibition  which  does  not  appear  to  be  sanctioned  by  it.  But 
having  regard  to  the  words  with  which  the  irritant  clause  begins,  *  shall  act  and  do  in 
the  contrair  of  the  particulars  above-mentioned,  or  any  of  them,'  the  relative  expression, 
'  such  acts  and  deeds,'  must  be  construed  in  the  most  general  sense,  so  as  to  comprehend 
acts  of  omission,  if  they  are  of  a  nature  to  admit  of  being  irritated,  or  declared  null — 
(Maxwell  v.  Smith,  22  D.  1341).  It  is  also  objected  that  adjudications  for  the  duties 
which  the  heirs  are  prohibited  from  allowing  to  run  in  arrear  are  not  irritated.  The 
words  of  the  irritant  clause,  *  with  all  that  shall  happen  to  follow,  or  may  follow  there- 
upon,' are  apt  and  proper  to  include  adjudications,  in  so  far  as  adjudications  following 
upon  an  act  of  contravention  can  ever  be  said  to  be  irritated.  But  no  such  prohibition 
or  irritancy  as  those  now  in  question  are  necessary  to  make  a  complete  entaiL  The 
prohibition  to  suffer  the  duties  mentioned  in  the  prohibitory  clause  to  run  in  arrear 
is  entirely  superfluous.  It  is  not  essential  to  the  entail,  and  its  invalidity  would  not 
constitute  freedom  from  the  entail,  or  any  of  its  cardinal  prohibitions. 

"  The  Lord  Ordinary  is  of  opinion  that  this  objection  is  founded  upon  an  erroneous 
view,  both  of  the  true  construction  of  the  irritant  clause,  and  of  the  kind  of  defect 
which  would  warrant  the  conclusions  of  this  action.  There  is  no  room  for  any  such 
objection  being  taken  to  the  resolutive  clause,  which  is  unquestionably  in  apt  terms  to 
annul  the  right  of  an  heir  contravening  any  of  the  prohibitions  or  conditions  of  the 
entail. 

"  3.  It  is  next  objected  that  the  entail  is  invalid  in  consequence  of  omissions  or 
inaccuracies  in  the  insertion  of  the  prohibitory  and  the  irritant  and  resolutive 
clauses  in  the  investitures  by  which  the  entail  was  feudalised  in  1740  and  1778.  It  is 
not  pleaded  that  the  entail  has  been  worked  off  by  prescription,  and  the  Lord  Ordinary 
holds  it  to  be  clear  that  there  is  no  ground  for  such  a  plea — Cunninghame's  Trustees  v. 
Cunninghame,  14  D.  1065.  The  objection  is  simply  that  the  provision  of  the  Act 
1685,  as  to  inserting  the  entail  clauses  in  the  feudal  titles,  not  having  been  properly 
complied  with,  the  entail  is  thereby  invalid.  There  is  no  defect  in  this  respect  in  the 
feudal  titles  made  up  by  the  pursuer  himself.  If  there  were  it  would  constitute  an 
irritancy  under  the  statute. 

"The  Lord  Ordinary  thinks  that  this  objection  is  altogether  inapplicable  in  the 

*  Earl  of  Eglinton  v.  Montgomerie,  Feb.  14,  1845,  7  D.  425. 
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deed  of  entail,  that  for  freedom  must  be  adopted.  (2)  ''Acts  and  deeds"  in  the 
irritant  clause  only  applied  to  positive  acts,  not  to  neglects.     [334]  -^^  adjudication 

present  action.  The  Act  1685  declares  that  if  the  provisions  and  irritant  clauses  shall 
not  be  repeated  in  the  rights  and  conveyances  vp^hereby  any  of  the  heirs  shall  enjoy  the 
estate,  the  onussion  shall  import  a  contravention  of  the  irritant  and  resolutive  clauses 
against  the  person  and  his  heirs  who  shall  omit  to  insert  the  same,  whereby  the  estate 
shall,  ipso  facto,  devolve  to  the  next  heir  of  tailzie.  But  it  is  declared  that  it  shall  not 
militate  against  creditors  and  other  singular  successors  who  shall  have  contracted  with 
the  person  who  stood  infeft  in  the  estate,  without  the  entail  clauses  in  his  investiture. 
So  long  as  there  ia  no  question  with  creditors  or  onerous  singular  successors,  the  entail 
is  not  invalidated  by  the  omission.  It  only  constitutes  an  irritancy,  which,  like 
[333]  ^^y  other  irritancy,  may  be  taken  advantage  of  by  the  next  heir,  or  purged  by 
the  contravener.  The  entail  was  feudalised  by  the  infeftments  in  1740  and  1778, 
though  the  clauses  may  have  been  defectively  inserted,  and  an  irritancy  thereby 
incurred,  and  the  estate  made  liable  to  the  debts  and  deeds  of  the  heir  in  possession. 
But  that  defect,  which  was  not  of  a  feudal  nature,  being  cured  in  the  titles  made  up  by 
the  pursuer,  the  entail  is  now  in  all  respects  well  feudalised,  in  compliance  with  the 
Act  1685.  Such  being  the  nature  of  the  alleged  defect,  it  cannot  at  common  law 
constitute  the  ground  for  an  action  of  declarator  of  invalidity  of  the  entail,  and  freedom 
from  its  fetters. 

"  Neither,  it  is  thought,  can  it  warrant  an  action  to  that  effect  founded  on  the  43d 
section  of  the  Entail  Amendment  Act.  It  is  unnecessary  to  inquire  whether  the 
statute  empowers  an  heir  to  pursue  a  declarator  of  freedom  from  the  fetters  of  the  entail 
in  consequence  of  a  defect  in  the  recital  of  the  entail  clauses  in  his  own  feudal  title, 
the  existence  of  which  defect  is,  both  by  the  Act  1685  and  the  deed  of  entail,  declared 
to  be  an  irritancy  annulling  his  right  to  the  estate.  The  Lord  Ordinary  can  hardly 
think  that  is  the  meaning  of  the  enactment  in  the  43d  section.  Nor  is  it  necessary  to 
inquire  whether  that  clause  entitles  the  heir  in  possession,  whether  in  apparency,  or 
having  made  up  a  title  in  the  same  terms  as  his  predecessor,  to  bring  such  a  declarator, 
founded  on  such  a  defect  existing  in  the  titles  made  up  by  the  previous  heirs,  which 
defect  he  is  bound  immediately  to  cure  by  completing  a  title  in  his  own  person,  correctly 
setting  forth  the  clauses  of  the  entail.  In  the  present  case  there  was  not,  at  the  date 
of  the  action,  any  such  defect  in  the  subsisting  investiture  under  the  entail.  The 
pursuer  had  completed  regular  titles  in  his  person  to  the  several  parts  of  the  estate 
entirely  free  from  any  such  defect,  as  he  was  bound  to  do  both  by  the  Act  1685  and 
the  deed  of  entail.  The  reference  in  the  pursuer's  titles  is  made,  in  terms  of  the 
Transference  of  Lands  Act,  to  the  clauses  as  set  forth  in  the  recorded  deed  of  entail. 
But  it  is  not  the  less  a  complete  and  effectual  reference  on  that  account;  being  by 
statute  made  equivalent  to  the  full  insertion  of  the  clauses  which  was  formerly  required. 
The  Lord  Ordinary  thinks  that  by  properly  inserting  the  clauses  in  his  title,  or  by 
properly  referring  to  them  in  terms  of  the  provisions  of  the  Transference  of  Lands  Act, 
a  subsequent  heir  of  entail  effectually  cures  the  defect  arising  from  the  omission  of 
any  of  them  in  the  title  made  up  by  a  former  heir.  If  this  was  not  in  form  decided  in 
the  case  of  Borthwick  v,  Glassford,  16  D.  37,  it  was  announced  by  the  Judges  as  a 
ground  of  judgment  which  they  were  prepared  to  adopt.  The  Lord  Ordinary  thinks 
the  same  principle  was  recognised  in  the  case  of  Gunninghame  above  referred  to.  These 
cases  occurred  after  the  passing  of  the  Entail  Amendment  Act,  and  in  both  of  them  the 
pursuer  founded  upon  the  43d  section  of  that  Act.  They  are  therefore  authorities  for 
holding  that  that  enactment  does  not  exclude  the  effect  of  a  title  correctly  made  up  by 
a  subsequent  heir  of  entail  to  cure  the  defect  caused  by  the  mis-recital  of  the  entail 
clauses  in  the  title  of  a  prior  heir.  It  is  true  that  in  such  a  case,  of  which  the  present 
is  an  example,  the  feudal  investiture  is  continued  or  renewed,  and  the  defective  title 
continues  to  form  a  link  in  the  progress  by  which  the  heir  in  possession  holds  the 
estate.  It  is  quite  valid  and  regular  as  a  link  in  the  feudal  progress,  the  defect  merely 
affecting  the  validity  of  the  entail  clauses,  and  constituting  an  irritancy  so  long  as  it 
remains  uncured.  The  remedy  is  not  to  set  aside  the  defective  title,  which,  after  the 
death  of  the  heir  who  held  under  it,  no  one  has  an  interest  to  do,  but  to  make  up  a 
new  title  in  correct  terms  so  as  to  bring  the  estate  effectually  under  the  entail.  That 
will  not  prevent  it  being  liable  for  the  debts  and  deeds  of  the  former  heir.     But  while 
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was  the  result  of  a  neglect,  so  that  it  was  not  struck  at.  *  (3)  The  omissions  in  the 
investitures  were  fatal. t 

The  defenders  replied; — (1)  The  prohibitory  clause  was  valid.  }  The  words  "wad- 
sett  or  impignorate  "  included  securities.  (2)  "  Acts  and  deeds  "  in  the  irritant  clause 
applied  to  neglects  as  well  as  to  positive  acts.  (3)  The  omissions  in  the  investitures 
were  not  fatal,  as  they  were  not  omissions  of  cardinal  prohibitions  of  the  entail.  They 
could  not  be  pleaded  inter  kceredes.^ 

At  advising, — 

Lord  Justicb-Clkrk. — We  are  now  to  give  our  opinions  on  the  remaining  points  in 
this  case.  Two  of  these  relate  to  alleged  defects  in  the  fettering  clauses  of  the  deed  of 
entail  of  1726.  As  to  these  I  concur  in  the  views  of  the  Lord  Ordinary  both  in  his 
reasoning  and  in  the  result  at  which  he  has  arrived ;  and  have  little  to  add  to  what  he 
has  said  in  his  note. 

The  first  objection,  founded  on  the  words  in  the  prohibitory  clause  "  either  heritably 
or  irredeemably,"  I  think,  has  no  reasonable  ground  on  which  to  rest.  These  words, 
whatever  they  may  be  held  to  import,  qualify  no  part  of  the  prohibitory  clause  except- 
ing the  last  member  or  alternative  expressed  in  it,  viz.  "or  to  grant  infeftments  of 
annualrent  furth  of  the  same,  or  any  right  or  security  heritably  or  irredeemably."  To 
read  them  as  attaching  to  the  preceding  prohibitions  would  not  only  do  violence  to 
the  obvious  system  of  the  clause,  which  contains  prohibitory  provisions  disjunctively 
expressed,  but  would  leave  both  the  words  in  question  and  the  clause  incapable  of  any 
intelligible  construction.  If  this  be  so,  the  prohibition  against  contracting  debt  is 
perfectly  sufficient  as  it  stands,  and  the  remaining  words  do  not  afifect  it. 

The  case  of  Montgomerie  v.  Eglinton,  which  was  relied  on  by  the  pursuer,  has  no 
real  analogy  to  the  present,  and  only  resembles  it  in  the  similarity  of  the  words  in 
dispute.  In  that  case,  the  words  "  either  redeemably  or  under  reversion "  were  used 
unquestionably  as  a  quality  of  the  prohibition  to  dispone  the  lands,  and  were  held  by 
the  Court  to  limit  the  prohibition  and  redeemable  disposition.  But  there  is  no  room 
for  such  a  construction  here. 

[335]  ^^6  second  objection  is  founded  on  a  critical  reading  of  the  irritant  clause, 
which,  it  is  contended,  is  so  expressed  as  not  to  include  under  the  acts  and  deeds  irrit- 
ated "  neglect  to  fulfil  the  conditions  above  specified."    The  objection  was  ingeniously 

it  is  effectually  entailed  against  the  heir  now  in  possession,  it  is  not  in  the  position 
described  in  the  43d  section  of  the  Entail  Amendment  Act. 

"  The  Lord  Ordinary  has  hitherto  considered  this  objection  on  the  assumption  that 
the  omissions  in  the  recital  of  the  clauses  in  the  prior  titles  are  such  as  to 
[334]  constitute  fatal  defects  in  the  investiture,  if  they  have  not  been  cured  by  the 
titles  correctly  made  up  by  the  pursuer.  But  he  is  of  opinion  that  at  least,  with  one 
exception,  they  could  not  have  affected  the  validity  of  the  entail,  being  either  mere 
verbal  variations  of  no  importance,  or  occurring  in  clauses  which  do  not  constitute  an 
essential  part  of  the  entail.  One  of  the  alleged  defects  stands,  however,  in  a  different 
position,  in  so  far  as  it  occurs  in  the  irritant  clause,  and  cannot  be  described  as  merely 
verbal.  The  irritant  clause  declares  that  if  the  institute,  or  any  of  the  heirs  of  entail, 
'  shall  act  and  do  in  the  contrair  of  the  particulars  above-mentioned,  or  any  of  them, 
or  neglect  to  fidJU  the  conditions  above  specified,  or  any  of  them,  then,  and  in  that  case,  all 
and  every  one  of  such  acts  and  deeds,'  &c.  The  words  in  italics,  *  or  neglect  to  fulfil  the 
conditions  above  specified,  or  any  of  them,'  are  not  inserted  in  the  titles  made  up  by 
the  prior  heirs  of  entail  to  a  portion  of  the  estate  which  is  held  of  the  Crown,  having 
been  omitted  in  translating  the  clauses  into  Latin.  Looking  to  the  terms  in  which  the 
cardinal  prohibitions  are  expressed,  the  Lord  Ordinary  cannot  doubt  that  without  these 
words  there  would  have  been  an  effectual  entail,  by  force  of  the  general  and  compre- 
hensive words  by  which  they  are  preceded, — *  shall  act  and  do  in  the  contrair  of  the 
particulars  above-mentioned.'  On  this  ground  he  is  disposed  to  think  that  the  omission 
did  not  constitute  a  fatal  defect  in  the  investiture." 

*  Howden  v,  Fleeming,  June  12,  1866,  ante,  vol.  iv.  (H.  L.),  p.  41. 

t  Cathcart  v.  Maclaine,  July  1,  1846,  8  D.  970;  Holmes  and  Campbell  r. 
Cunninghame,  Feb.  13,  1851,  13  D.  689. 

X  Dewar  v.  Burden,  Nov.  26,  1845,  8  D.  90;  Seton  v.  Seton,  March  1,  1854, 
16  D.  65  8. 

§  Holmes  and  Campbell  v.  Cunninghame,  Feb.  13,  1851,  13  D.  689. 
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SQstained ;  but  I  do  not  think  it  sound,  even  on  the  technical  view  in  which  it  was 
presented.  The  words  "  acts  and  deeds  "  are  apt  expressions  to  comprehend  all  acts  of 
contravention,  whether  of  commission  or  omission.  This  was  expressly  held  by  the 
Court  in  the  case  of  M'Gregor,*  in  which  the  irritant  clause  was  expressed  in  terms 
precisely  similar  to  the  present,  although  the  particular  objection  there  tnken  and  re- 
pelled related  to  other  words  in  the  clause.  It  was  also  so  held  by  the  House  of  Lords 
in  the  recent  case  of  Howden  v,  Fleeming,  as  regarded  a  clause  the  phraseology  of  which 
was  more  open  to  criticism  than  the  present. 

The  third  objection  is  of  a  different  character,  and  demands  careful  consideration. 
The  facts  on  which  it  rests  are  these : — 

One  portion  of  the  lands  conveyed  by  the  deed  of  entail  is  held  of  the  Crown. 
These  are  the  lands  of  Kittymuir  and  others.  Another  portion — the  lands  of  Raploch 
—is  held  of  the  Duke  of  Hamilton. 

Cromwel  Price,  the  institute  under  the  entail,  completed  his  title  to  the  lands  held 
of  the  Grown  by  resigning  on  the  procuratory  contained  in  the  deed  of  entail,  and 
obtaining  a  crown  charter,  on  which  he  was  infeft  on  22d  May  1740. 

No  title  was  completed  to  the  lands  of  Raploch  imtil  1779.  Mrs.  Elizabeth  Price, 
one  of  the  substitute  heirs,  expede  a  general  service,  and  took  up  the  unexecuted  pro- 
curatory in  1777,  and  having  resigned  on  the  procuratory  contained  in  the  deed  of 
entail,  obtained  a  charter  of  resignation  from  the  commissioners  of  the  Duke  of 
Hamilton  in  favour  of  herself  and  her  husband,  on  which  she  was  infeft  in  1779. 

On  these  titles  the  lands  were  held  until  the  pursuer  completed  his  own  titles  in 
1863.  In  making  up  his  title  the  pursuer  availed  himself  of  the  provisions  of  the  3d 
section  of  the  Transference  of  Land  Act,  1847,  and  the  26th  section  of  the  Crown 
Charters  Act,  1847,  and  instead  of  inserting  the  conditions  of  entail,  specially  referred 
to  them  as  contained  in  the  recorded  deed. 

It  is  said  by  the  pursuer  that  in  the  investitures  of  1740  and  of  1779  certain  provi- 
sions of  the  original  entail  were  omitted.  There  is  only  one  of  these  which  can  be 
considered  of  importance.  It  is  said  that  in  the  crown  charter  of  1740  and  the  sasine 
which  followed  thereon,  the  words  "  or  neglect  to  fulfil  the  conditions  above  specified, 
or  any  of  them,"  are  omitted  in  the  Latin  translation  of  the  irritant  clause. 

The  pursuer  maintains  that  as  the  fetters  of  the  entail  were  thus  not  duly  inserted 
in  the  first  investiture,  the  entail  is  no  longer  effectual. 

To  succeed  in  this  contention,  the  pursuer  must  establish  three  propositions,  viz. : 

1.  That  the  words  omitted  are  material. 

2.  That  if  they  are  material,  his  creditors  could  attach  the  estate,  although  his  own 
title  contains  the  fetters  correctly. 

3.  That  supposing  these  two  points  determined  in  the  affirmative,  he  is  entitled  to 
plead  them  against  the  substitute  heirs  of  entail. 

In  regard  to  the  first  of  these  points,  how  far  the  words  omitted  from  the  investiture 
of  1740  were  material,  I  wish  to  reserve  my  opinion.  I  am  not  prepared  to  assent 
unreservedly  to  the  view  that  if  the  words  which  stand  in  the  title  would  constitute 
an  effectual  entail,  the  words  omitted  must  be  held  to  be  immaterial.  In  the  case  of 
Holmes  v.  Cunninghame,  13  D.  689,  the  first  of  the  cases  on  the  Craigend  entail,  that 
point  was  very  strongly  urged  in  regard  to  an  omission  from  the  investiture  of  words 
very  similar  to  the  present.  It  was  contended  that  the  omission  was  immaterial, 
because,  if  heirs  had  stood  alone,  the  words  inserted  would  constitute  a  valid  entail. 
But  that  argument  was  not  accepted  by  the  Court.  Lord  Moncreiff  said,  "  Here  the 
question  is  not  whether  the  words  inserted  in  these  titles  would  in  themselves  be  suffi- 
cient to  constitute  a  good  resolutive  clause  if  they  were  found  in  this  entail  or  any 
other  entail,  but  whether  the  clauses  of  the  entail  have  been  in  point  of  fact  inserted 
in  the  [336]  charters  and  sasines ;  and  therefore  all  the  argument  employed  to  show  by 
abstract  reasoning,  and  other  cases,  that  they  would  be  sufficient,  appears  to  me  to  be 
entirely  out  of  place." 

On  the  next  question,  whether  the  defect,  if  material,  has  been  cured  by  the  titles 
completed  by  the  pursuer,  I  am  of  opinion  that  it  has,  as  regards  the  pursuer's  creditors 
as  well  as  himself.  The  existing  investitures  are  complete.  They  satisfy  the  words  of 
the  statute,  and  they  satisfy  its  spirit  also.  The  effect  of  the  omission,  if  omission 
there  was,  would  have  been  to  leave  the  estate  open  to  the  diligence  of  creditors  while 

*  McGregor  v,  Hamilton,  Feb.  26,  1845,  7  D.  532. 
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the  investitures  remained  incomplete ;  but  when  they  were  completed  the  entail  became 
effectual. 

The  pursuer  can  only  avoid  this  result  by  maintaining  either  that  an  entail  becomes 
invalid  for  all  time  if  the  fetters  are  omitted  in  the  first  feudal  title  completed  under 
it,  or  that  his  own  title,  as  regards  the  insertion  of  the  fetters,  has  been  incompetently 
made  up. 

I  cannot,  however,  assent  to  either  of  these  positions.  The  entail  is  not  constituted 
by  the  feudal  investitures  of  the  lands,  although  the  insertion  of  the  fetters  in  these 
investitures  ia  a  necessary  condition  on  which  the  entail  is  to  be  effectual  against 
creditors ;  but  the  entail,  whether  feudalised  or  not,  remains  not  the  less  binding  on 
the  heirs  if  its  provisions  are  correctly  framed.  Whether  the  feudal  title  completed 
under  the  conveyance  to  which  the  conditions  of  entail  were  attached  contain  these 
conditions  or  not,  does  in  no  other  respect  under  the  Act  1685  affect  the  validity  of  the 
entail,  unless,  what  is  not  pleaded  here,  prescription  have  run  against  it. 

Nor  do  I  doubt  that  the  pursuer's  title  was  well  completed.  In  cases  such  as  that 
of  Abemethie,  20th  June  1837,  15  S.  1167,  where  the  former  title  disregarded  the 
entail  altogether,  a  reduction  might  be  necessary ;  or  if  the  pursuer  had  completed  his 
own  title  in  terms  of  the  defective  investitures,  and  had  been  sued  in  a  declarator  of 
irritancy  by  the  next  heir,  he  might  have  resigned  for  new  infeftment,  and  so  purged 
the  irritancy.  But  the  title  actually  made  up  seems  eminently  free  from  challenge; 
for  by  using  the  privilege  of  inserting  the  fetters  by  reference  to  the  original  deeds, 
the  pursuer  did  in  the  most  effectual  way  what  the  entail  bound  him  to  do,  and  the 
superior  could  not  have  refused  to  grant  the  title  in  the  terms  authorised  by  the 
statute. 

On  these  two  points,  the  effect  of  the  completed  title  and  the  competency  of  so 
completing  it,  I  refer  to  and  adopt  the  reasoning  of  Lord  Butherfurd  in  the  case  of 
Borthwick|v.  Glassford,  16  D.  37.  As  the  Court  held  in  that  case  that  the  fetters  were 
well  inserted,  neither  of  these  points  was  in  terms  decided,  but  both  were  presented 
for  judgment ;  and  Lord  Rutherfurd  deals  with  them  very  fully  and  satisfactorily. 

I  desire,  however,  to  rest  my  judgment  on  the  answer  to  the  third  proposition; 
and  it  does  not  seem  to  me,  in  the  circumstances  of  this  case,  to  be  attended  with 
doubt. 

This  is  not  an  action  by  creditors.  It  is  a  declarator  by  the  heir  in  possession, 
brought  against  the  substitute  heirs,  to  have  it  found  that  he  is  free  of  the  fetters 
contained  in  his  own  titles,  on  the  ground  that  his  predecessors  have  contravened  the 
entail  by  omitting  to  insert  its  fetters  in  their  investiture. 

Prescription  is  not  pleaded,  as  indeed  it  could  not  be,  against  the  title  to  which 
possession  was  ascribed ;  neither  can  the  pursuer  maintain  his  action  on  the  clause  in 
the  Rutherfurd  Act  relative  to  defective  entails ;  for  the  entail  and  the  investiture  are 
complete.  It  must,  therefore,  be  maintained  that  a  contravention  of  this  nature  by 
a  prior  heir  in  possession  destroys  the  jus  crediti  which  the  entail  confers  on  the 
succeeding  substitutes. 

But  this  proposition  ia  entirely  at  variance  with  the  express  words  of  the  Act  1685, 
which  provides  "  that  if  the  said  provisions  and  irritant  clauses  shall  not  be  repeated 
in  the  rights  and  conveyances  whereby  any  of  the  said  heirs  of  tailzie  shall  bniik  or 
enjoy  the  tailzied  estate,  the  said  omission  shall  import  a  contravention  of  the  irritant 
and  resolutive  clauses  against  the  person  and  his  heirs  who  shall  omit  to  insert  the 
same,  whereby  the  said  estate  shall  ipso  facto  fall,  accresce,  and  be  devolved  to  the 
next  heir  of  tailzie ;  but  shall  not  miUtate  against  creditors  and  other  singular  successors 
who  shall  happen  to  have  con-[337]-tracted  bona  fide  with  the  person  who  stood  infeft 
in  the  said  estate  without  the  said  irritant  and  resolutive  clauses  in  the  body  of  his 
right." 

Thus  the  statute  expressly  gives  effect  to  the  entail,  and  to  the  jus  crediti  created 
by  it  in  the  person  of  the  next  heir  of  tailzie,  on  the  occurrence  of  the  very  act  which, 
on  the  theory  of  this  action,  must  be  held  to  destroy  both.  The  action,  therefore, 
seems  to  be  without  foundation. 

Much  light  on  these  questions  may  be  derived  from  the  two  decisions  of  this  Court 
relative  to  the  Craigend  entail.  In  the  first  of  these  (13  D.  689),  which  was  an  action  by 
a  creditor,  the  Court  found  that  the  fetters  were  not  duly  inserted  in  the  investiture, 
on  a  ground  to  which  I  have  already  alluded.  In  the  second  (14  D,  1065),  which  was 
an  action  at  the  instance  of  the  heir  in  possession  against  the  substitute  heirs,  founded 
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on  the  same  omission,  the  Court  held  that  the  defect  had  been  cured  by  the  subsequent 
titles,  and  that,  prescription  not  being  available,  the  heir  in  possession  could  not  plead 
the  contravention  of  prior  heirs  in  a  question  inter  Ticeredes. 

The  other  Judges  concurred. 

This    interlocutor    was   pronounced : — "  7th    December    1869, — Recall    the   Lord 
Ordinary's  interlocutor ;  susfmn  the  defences;  assoilzie  the  defenders  from  the  whole 
conclusions  of  the  libel,  and  decern  :  Find  the  pursuer  liable  in  expenses,"  &c. 
Morton,  Whitehead,  &  Greig,  W.S. — John  !N^.  Forman,  W.S. — Agents. 


No,  74.  VIII.  Macphbrson,  337.     17  Dec.  1869.     1st  Div.— -Lord  Manor,  M. 

The  Trustees  of  the  deceased  Egbert  Kirkpatrick  Howat,  Pursuers  and 

Beal  Baisers. 
The  Judicial  Factor  on  the  Estate  of  the  deceased  Alexander  K.  Howat, 

Claimant. — Millar — A,  Blair. 
Mr.  and  Mrs.  Eimmer's  Marriage-Contract  Trustees  and  Catherine  K. 

Howat,  Claimants. — SoL-Gen,  Clark — Zee, 
Lonsdale  K.  Howat,  Claimant. — Pattison — R.  Johnstone. 

Trust — Vesting — Term  of  Payment. — A  testator  executed  a  mortis  causa  settlement 
conveying  his  estates  to  trustees,  with  directions,  at  the  expiry  of  "  twelve  months 
after  my  decease,  or  so  soon  thereafter  as  my  trustees  may  be  able  to  realise  said 
estates,  and  upon  my  youngest  child  attaining  twenty-one  years  of  age,"  to  divide  the 
residue  equally  among  his  children.  It  was  provided  that  in  the  event  of  any  of  the 
children  predeceasing  the  testator,  or  dying  before  receiving  payment,  leaving  lawful 
children,  such  children  should  succeed  to  their  parent's  share,  and  that  in  the  event 
of  any  of  the  children  predeceasing  the  testator,  "  or  dying  before  receiving  payment 
of  their  share,"  without  leaving  lawful  children,  the  share  of  such  child  should 
accresce  to  the  survivors.  All  the  children  attained  majority  before  the  testator's 
death,  and  survived  him  for  more  than  twelve  months,  but  one  of  his  sons  died  two 
years  after  his  father's  death,  before  any  division  of  the  residue  had  been  made  by 
the  trustees.  Held  {diss.  Lord  Deas)  that  the  share  of  this  son  had  not  vested,  the 
trustees  not  having  unduly  delayed  to  realise  and  divide  the  estate. 

This  was  an  action  of  multiplepoinding  at  the  instance  of  the  testamentary  trustees 
of  the  late  Mr.  Robert  Kirkpatrick  Howat  of  Mabie,  in  the  county  of  Kirkcudbright, 
for  the  distribution  of  his  trust-estate.  Mr.  Howat  died  in  September  1863,  leaving 
five  children,  viz. : — Bobert,  his  eldest  son,  who  on  his  death  succeeded  to  the  entailed 
estate  of  Mabie;  Margaret,  who  was  married  to  Mr.  Richard  Rimmer;  Alexander 
Lonsdale ;  and  Catherine. 

In  1849  Mr.  Howat,  on  the  marriage  of  his  daughter  Margaret  with  Mr.  [338]  Rimmer, 
by  his  said  daughter's  marriage-contract,  bound  himself,  his  heirs  and  successors  whatso- 
ever, that  he  "  would,  by  his  last  will  and  testament,  and  by  disposition  and  assignation, 
effectually  give,  convey,  assign,  devise,  and  bequeath,  or  that  his  heirs,  executors, 
and  administrators,  successors,  or  assigns,  should,  at  their  own  costs  and  charges,  at  or 
before  the  expiration  of  twelve  calendar  months  after  his  decease,  duly  and  effectually 
convey,  dispose,  assign,  and  assure  such  part  of  the  real  or  heritable  unentailed  and 
personal  or  moveable  estate  which  he  should  be  possessed  of,  or  entitled  to  at  the  time 
of  his  decease,  whether  in  England,  Scotland,  Canada,  or  elsewhere,  as  should  be  equal 
to  the  share  which  any  other  of  his  children  should  have,  or  be  entitled  to  by  gift, 
devise,  bequest,  descent,  intestacy,  or  otherwise,  of  such  estate  and  effects,"  to  his  said 
daughter's  marriage-contract  trustees. 

By  trust-disposition  and  settlement  dated  25th  February  1863  Mr.  Howat  conveyed 
to  trustees  certain  heritable  estates,  and  also  his  whole  moveable  property,  with  direc- 
tions, first,  for  payment  of  his  debts ;  second,  "  that  until  my  youngest  child  shall 
attain  twenty-one  years  of  age  my  said  trustees  shall  annually  divide  the  free  rents  and 
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interests  of  my  said  heritable  and  moveable  estates  equally  among  Margaret  Midgely 
Kirkpatrick  Howat^  my  eldest  daughter,  spouse  of  the  said  Richard  Rimmer,  the  said 
Alexander  Kirkpatrick  Howat,  the  said  Lonsdale  Earkpatrick  Howat,  and  the  said 
Catherine  Kirkpatrick  Howat;  third,  that  at  the  expiry  of  twelve  months  after  my 
decease,  or  so  soon  thereafter  as  my  trustees  may  be  able  to  realise  said  estates,  and 
upon  my  youngest  child  attaining  twenty-one  years  of  age,  my  said  trustees  shall 
divide  the  free  residue  of  my  heritable  and  moveable  estates  before  conveyed,  equally 
among  the  said  Margaret  Midgely  Kirkpatrick  Howat  or  Rimmer,  Alexander 
Kirkpatrick  Howat,  Lonsdale  Kirkpatrick  Howat,  and  Catherine  Kirkpatrick  Howat, 
share  and  share  alike :  Declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  that  in  the  event  of  any  of  my  said  children  predeceasing  me,  or  dying  before 
receiving  payment  of  their  shares  of  said  heritable  and  moveable  estates,  and  leaving 
lawful  children,  such  children  shall  succeed  equally  to  their  deceased  parent's  share  of 
my  said  heritable  and  moveable  estates,  rents,  and  interest ;  and  in  the  event  of  any  of 
my  said  children  predeceasing  me,  or  dying  before  receiving  payment  of  their  share  of 
said  heritable  and  moveable  estates,  rents,  and  interests,  without  leaving  lawful 
children,  the  shares  of  those  so  predeceasing  shall  be  equally  divided  among  my  before- 
named  surviving  sons  and  daughters,  or  their  issue,  always  excepting  and  excluding  my 
eldest  son,  Robert  Kirkpatrick  Howat,  heir  of  entail  of  the  estate  of  Mabie  and  others, 
and  his  children,  and  which  provisions  before  mentioned  in  favour  of  my  two 
daughters  and  two  youngest  sons  are  in  addition  to  the  sums  which  they  shall  be 
entitled  to  draw  by  virtue  of  the  bonds  of  provision  already  executed  by  me  as  heir  of 
tailzie  and  provision  in  possession  of  the  entailed  estates  of  Mabie  and  others."  .  .  . 
*^  And  I  hereby  give,  grant,  and  commit  full  and  unlimited  power  to  my  said  trustees, 
if  they  consider  it  necessary  and  proper,  to  sell  all  or  parts  of  my  said  heritable  and 
moveable  estates  particularly  and  generally  before  conveyed,  and  that  either  by  public 
roup  or  private  bargain,  and  to  grant  all  necessary  dispositions  and  conveyances  thereto 
binding  me  and  my  heirs  in  absolute  warrandice  thereof." 

After  Mr.  Howat's  death  his  moveable  property  was  realised  by  the  trustees,  but 
was  found  insufficient  to  discharge  the  personal  debts  due  by  the  truster.  After 
applying  the  moveable  estate  and  the  price  of  a  house  in  Dumfries  to  the  extinction  of 
those  debts,  there  remained  a  large  balance  due,  including  among  others  a  debt  upon 
bill  of  £1500.  The  [339]  heritable  properties  conveyed  by  the  trust-disposition  were 
burdened  with  debts  to  the  amount  of  £12,500. 

Li  these  circumstances  the  trustees  considered  it  necessary  to  sell  the  whole 
heritable  estates  in  Scotland  conveyed  by  the  trust-deed,  being  the  whole  fee-simple 
estates  which  had  belonged  to  the  truster.  These  properties  accordingly  were,  after 
various  unsuccessful  attempts,  sold  as  follows : — Certain  subjects  in  Castle  Street  of 
Dumfries,  with  entry  at  Whitsunday  1864 ;  Auchengibbert,  on  29th  November  1866, 
with  entry  at  Candlemas  following;  and  fiarncailzie,  on  20th  June  1867,  with  entry  at 
Martinmas  1867. 

There  still  remained  unrealised  a  property  in  Canada  of  small  value ;  and  there  was 
also  due  to  the  trust-estate  a  sum  of  <£450,'being  the  price  of  another  property  in  Canada 
which  was  sold  during  the  life  of  the  truster. 

Out  of  the  funds  in  their  hands  the  trustees  from  time  to  time  made  advances  to 
Mr.  Howat's  four  younger  children  to  account  of  their  shares  in  his  succession.  All 
the  children  had  attained  majority  at  their  father's  death  in  1863 ;  but  Alexander  died 
in  Canada  on  2 2d  August  1865,  unmarried,  and  without  issue,  leaving  a  holograph 
testament  by  which  he  directed  certain  persons  whom  he  nominated  as  trustees,  after 
payment  of  debts  and  legacies,  to  divide  the  residue  of  his  property  among  the  three 
daughters  of  his  eldest  brother  Robert.  These  trustees  having  declined  to  act,  Mr.  J. 
C.  Murray,  W.S.,  was  appointed  judicial  factor  on  AJexander's  estate. 

The  judicial  factor  on  Alexander's  estate  lodged  a  claim  in  the  present  action  for 
one-fourth  of  the  fund  in  medio,  and  pleaded; — (1)  Upon  a  sound  construction  of  the 
said  trust-disposition  and  settlement,  the  said  deceased  Alexander  Kirkpatrick  Howat 
had,  at  the  time  of  his  death,  a  vested  interest  in  one-fourth  of  the  residue  of  the 
trust-estate. 

This  claim  was  opposed  by  the  marriage-contract  trustees  of  Mrs.  Rimmer,  and  by 
the  testator's  other  younger  children,  Lonsdale  and  Catherine  Howat,  each  of  whom 
claimed  one-third  of  the  fund  in  medio,  on  the  footing  that  Alexander's  share  had  not 
vested. 
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The  Lord  Ordinary  pronounced  this  interlocutor : — **  Finds  that  no  share  of  the 
residue  of  the  trust-estate  had  become  vested  in  the  deceased  Alexander  Kirkpatrick 
Howat  at  the  time  of  his  death,  in  respect  that  that  event  happened  before  the  period 
of  division  and  payment  specified  in  the  trust-deed :  Therefore  repels  the  first  plea  in 
law  and  the  claim  stated  for  J.  C.  Murray,  the  judicial  factor  on  the  estate  of  the  said 
deceased  Alexander  Kirkpatrick  Howat,  and  decerns :  Appoints  the  cause  to  be 
enrolled  for  further  procedure,  and  in  the  meantime  reserves  all  questions  of 
expenses."  * 


*"NoTB. — The  late  Robert  Kirkpatrick  ^  Howat,  Esq.  of  Mabie,  died  on  18th 
September  1863,  leaving  a  trust-disposition  and  settlement  for  regulating  the  distribu- 
tion of  the  property,  heritable  and  moveable,  thereby  conveyed,  among  Jiis  four 
younger  children,  consisting  of  two  sons  and  two  daughters.  AH  these  children 
survived  their  father,  but  Alexander  Kirkpatrick  Howat,  who  was  the  elder  of  the  two 
sons,  died  on  22d  September  1865  without  issue,  but  leaving  a  will.  The  question 
whether,  in  these  circumstances,  any  share  of  the  succession  had  vested  in  Alexander 
previous  to  his  death,  so  as  to  be  transmissible  to  his  personal  representatives,  depends 
upon  the  construction  that  is  to  be  given  to  the  trust-settlement. 

'^  By  the  second  purpose  of  that  deed,  the  truster  directed  that  until  his  youngest 
child  attained  twenty-one  years  of  age  the  trustees  should  annually  divide  the  free 
rents  and  interest  of  the  trust-estate  among  the  four  [children  ;  [340]  ^^^  ^  ^^^  children 
had  all  attained  majority  before  their  father's  death,  this  direction  never  came  into 
operation. 

"  The  third  purpose  of  the  trust  was  expressed  in  the  foUowiug  terms — *  3d,  At  the 
expiry  of  twelve  months  after  my  decease,  or  so  soon  thereafter  as  my  trustees  may  be 
able  to  realise  said  estates,  and  upon  my  youngest  child  attaining  twenty-one  years  of 
age,  my  said  trustees  shall  divide  the  free  residue  of  my  heritable  and  moveable  estates 
before  conveyed,  equally  among  the  said  Margaret  Midgely  Kirkpatrick  Howat  or 
Rimmer,  Alexander  ELirkpatrick  Howat,  Lonsdale  Kirkpatrick  Howat,  and  Catherine 
Kirkpatrick  Howat^  share  and  share  alike.' 

"  Had  the  direction  stopped  there,  there  would  have  been  good  ground  for  holding 
that,  as  Alexander  had  survived  his  father  for  two  years,  and  had  also  survived  the 
event  of  the  majority  of  the  youngest  child,  his  share  should  be  considered  as  vested, 
notwithstanding  his  having  died  before  any  actual  division  of  the  residue  had  taken 
place.  But  the  clause  goes  on — '  Declaring  always,  as  it  is  hereby  expressly  provided 
and  declared,  that  in  the  event  of  any  of  my  said  children  predeceasing  me,  or  dying 
before  receiving  payment  of  their  shares  of  my  said  heritable  and  moveable  estates,  and 
leaving  lawful  children,  such  children  shall  succeed  equally  to  their  deceased  parent's 
share  of  my  said  heritable  and  moveable  estates,  rents,  and  interest ;  and  in  the  event 
of  any  of  my  said  children  predeceasing  me,  or  dying  without  receiving  payment  of 
their  share  of  said  moveable  estates,  rents,  and  interests,  without  leaving  lawful 
children,  the  shares  of  those  so  predeceasing  shall  be  equally  divided  among  my 
before-named  sons  and  daughters,  or  their  issue.' 

"  The  Lord  Ordinary  is  of  opinion  that,  according  to  the  sound  construction  of  these 
words,  survivance  of  the  period  of  distribution  is  made  an  essential  condition  of  the 
vesting  of  any  right  in  the  several  beneficiaries ;  because,  if  it  were  not  so,  the  institu- 
tion of  survivors,  or  destination  over,  which  is  expressly  adapted  to  that  event,  and 
made  referable  to  it,  could  have  no  effect  or  meaning  whatever.  It  is  no  doubt  true 
that  the  period  of  distribution  was  an  uncertain  period,  inasmuch  as  it  depended,  to  a 
great  extent,  on  the  discretion  of  the  trustees,  as  well  as  on  various  unforeseen  con- 
tingencies which  might  affect  their  power  of  dividing  the  estate  at  an  earlier  or  later 
time.  But  it  is  not  alleged  that  there  has  been  any  undue  delay,  or  improper  postpone- 
ment of  the  period  of  division ;  and  it  is  clearly  impossible  that  such  an  allegation 
could  be  made  with  reference  to  anything  that  had  taken  place  at  the  date  of  Alexander 
Kirkpatrick  Howat's  death,  which  is  the  only  date  to  be  considered  with  regard  to  that 
matter.  It  appears  from  the  undisputed  statements  on  record,  that  the  trustees,  of. 
whom  Alexander  himself  was  one,  had  lost  no  time  after  the  trustor's  death  in  realising 
the  moveable  estate,  and  selling  a  house  property  in  the  town  of  Dumfries,  which  was 
part  of  the  subjects  conveyed  to  them ;  but  the  funds  arising  from  both  of  these 
sources  were  found  insufl&cient  for  payment  of  the  truster's  personal  debts.  It  was 
therefore  resolved,  as  a  measure  necessary  for  the  execution  of  the  purposes  of  the  trust, 
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[340]  The  judicial  factor  reclaimed.     At  advising, — 

Lord  Prbsidbnt. — ^The  question  detennined  by  the  Lord  Ordinary  regards 
[341]  the  disposal  of  the  residue  of  Mr.  Howat's  estate,  the  direction  in  regard  to  which 
is  to  be  found  in  the  third  purpose  of  the  trust.  Now,  taking  this  direction  by  itself, 
and  without  reference  to  the  following  clauses,  a  nice  question  may  be  raised.  The 
words  are  capable  of  more  than  one  construction,  and  the  judicial  factor  contends  that 
the  period  intended  for  the  division  of  the  estate  is  twelve  months  after  the  testator's 
decease,  or  so  soon  after  his  decease  as  the  trustees  may  realise  the  estate,  on  the  condi- 
tion that  the  youngest  child  has  then  attained  majority.  I  cannot  adopt  that  view,  and 
I  think  the  true  construction  is,  twelve  months  after  the  decease,  or  so  soon  after  the 
expiry  of  that  period  as  the  trustees  may  realise  the  estate, — that  is,  the  division  is  not 
to  take  place  till  after  twelve  months  have  passed,  and  the  period  may  be  longer  if  the 
trustees  find  that  they  cannot  realise  the  estate  within  that  period. 

The  question  raised  by  the  judicial  factor  is  this,  whether  the  share  of  this  gentle- 
man, who  survived  the  testator,  but  died  before  the  division  of  the  residue,  passes  to  his 
representatives.  Now,  so  far  as  the  general  words  of  this  clause  are  concerned,  there 
might  be,  as  I  have  said,  more  than  one  construction.  But  when  the  inquiry  is  whether, 
before  Mr.  Alexander  Siirkpatrick  Howat  could  have  received  payment  of  his  share, 

to  sell  the  other  heritable  estates  in  Scotland,  which  were  heavily  burdened ;  and  the 
trustees  had  full  and  unlimited  powers  of  sale.  For  some  time,  however,  they  had  not 
an  opportunity  of  exercising  these  powers,  nor  was  it  till  after  various  unsuccessful 
attempts  that  sales  of  the  Scotch  properties  were  eventually  effected  in  the  years  1866 
and  1867.  But,  in  the  meantime,  Alexander,  who  had  gone  to  Canada,  died  there,  as 
has  been  mentioned,  on  22d  September  1865,  just  two  years  and  four  days  after  his 
father's  decease. 

*'  These  are  the  material  facts  of  the  case  which  require  to  be  kept  in  view,  and 
upon  a  consideration  of  them  the  Lord  Ordinary  has  come  to  the  conclusion  before 
expressed.  If  the  direction  contained  in  the  second  purpose  of  the  trust  for  an  annual 
division  of  the  free  income  of  the  estate  among  the  children  equally  had  not  been 
limited  to  the  period  of  the  youngest  child's  attaining  [341]  majority,  but  had  been  made 
to  extend  over  the  whole  period  between  the  truster's  death  and  the  final  distribution  of 
the  residue,  it  would  unquestionably  have  raised  a  very  strong  presumption  in  favour  of 
an  intention  for  vesting  of  the  provisions  a  morte  testatoris ;  but  even  in  that  case,  it  is 
apprehended  that  such  presumed  intention  must  have  given  way  to  the  express  words 
which  follow,  and  by  which  the  death  of  any  of  the  beneficiaries  before  receiving  pay- 
ment of  their  share  is  put  on  precisely  the  same  footing  as  predeceasing  the  truster. 
The  period  of  distribution,  though  uncertain  and  indeterminate,  is  thus  made  the 
conventional  term  of  vesting,  and  that  appears  to  be  absolutely  conclusive  of  the 
question.  The  case  of  Thorburn  v,  Thorburn,*  which  was  referred  to  at  the  debate,  is 
in  its  circumstances  remarkably  similar  to  the  present  case ;  and  there  the  vesting  of 
the  right  of  a  beneficiary  was  held  to  be  stopped  by  his  having  predeceased  the  period 
of  general  division  under  a  settlement,  by  the  terms  of  which  the  efiect  of  such  pre- 
decease had  been  placed  by  the  testator,  as  it  has  been  here,  on  the  same  footing  with 
predeceasing  himself.  That  decision,  if  it  be  a  sound  one,  which  there  seems  no 
reason  to  doubt,  must  rule  the  present  case ;  and  it  receives  the  strongest  confirmation 
from  the  general  doctrine  laid  down  in  the  case  of  Young  v.  Robertson,  t  &c.,  as  decided 
in  the  House  of  Lords,  with  regard  to  the  construction  and  efiPect  of  words  of 
survivorship. 

"  Something  was  said  at  the  debate,  on  the  part  of  the  judicial  factor  for  Alexander 
Kirkpatrick  Howat,  as  to  the  trustees  having  from  time  to  time  made  payments  and 
advances  to  the  children,  and,  among  the  rest,  to  Alexander,  to  account  of  their  shares 
of  the  trust-estate ;  and  the  accounts  of  the  trustees  produced  in  process  shew  that 
such  payments  have  been  made,  though  only  to  a  trifling  extent.  But  if  the  legal 
construction  which  has  been  put  upon  the  trust-settlement  be  correct,  it  is  obvious  that 
any  pecuniary  payments  by  the  trustees  in  the  way  of  advances  of  the  capital  must  be 
held  to  have  been  made  by  them  at  their  own  discretion,  and  without  any  warrant  from 
the  terms  of  the  deed  under  which  they  act,  and  cannot  therefore  in  any  manner  affect 
the  question." 

*  Feb.  16, 1836,  U  S.  485.  t  Feb.  14,  1862,  4  Maco.  314,-24  D.  (H.  L.)  1. 
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that  share  vested  in  him,  it  appears  tome  tliat  there  are  clauses  following  the  one  1  have 
quoted  which  make  that  clear. 

The  general  difficulty  in  such  cases  is,  that  the  testator  does  not  clearly  explain  the 
circumstances  in  which  he  intends  that  the  share  of  deceasing  children  shall  pass  to 
the  survivors.  But  here,  I  think,  that  is  made  so  clear  as  to  he  heyond  douht.  He 
provides,  in  the  first  place,  for  the  case  of  children  predeceasing  himself,  or  dying  hefore 
receiving  payment  of  their  shares,  and  leaving  issue,  and,  in  the  second  place,  for  the 
ease  of  their  predeceasing  him,  or  dying  hefore  receiving  payment  of  their  shares, 
without  leaving  issue.  The  hypothesis  or  condition  is  the  same  in  both  cases.  In  the 
event  of  either  alternative  happening,  then  certain  consequences  are  to  follow.  It  is 
quite  plain  that,  in  both  [342]  clauses,  either  their  predeceasing  him,  or  their  dying 
before  their  shares  become  payable,  is  to  have  the  same  effect.  fb*^ 

Now,  the  latter  condition  is  that  which  applies  to  this  case.  Mr.  Alexander 
Eirkpatrick  Howat  died  without  issue  before  receiving  his  share ;  then,  the  testator  says, 
his  share  is  to  be  divided  among  the  surviving  children.  I  could  quite  understand  that 
if  the  division  of  the  estate  had  been  improperly  postponed,  or  if  the  estate  was  in  a 
condition  to  be  divided  before  Mr.  Alexander  Kirkpatrick  Howat's  death,  a  very  different 
question  would  arise.  The  maxim  in  trust  law,  quod  fieri  debet  in/ectum  valet,  would  then 
apply.  But  it  is  not  said  that  anything  of  that  sort  occurred  here.  In  these  circumstances 
I  come  to  the  conclusion,  on  the  simple  ground  which  I  have  stated,  that  we  cannot 
sustain  the  claim  of  the  judicial  factor,  because  we  should  then  be  going  directly  in  the 
face  of  the  testator's  words,  which  appear  to  me  to  admit  of  but  one  construction.  I 
therefore  agree  with  the  Lord  Ordinary. 

Lord  Dsas. — This  case  involves  a  question  of  construction  which  I  have  felt  to  be 
attended  with  some  difficulty. 

The  late  Mr.  Howat  of  Mabie,  who  died  in  1863,  left  a  mortis  causa  settlement  for 
the  division  of  his  property  among  his  children, — not  among  collateral  relations,  as  in 
the  case  of  Thorburn,  referred  to  by  the  Lord  Ordinary.  In  1849,  several  years  prior 
to  the  date  of  this  settlement,  Mr.  Howat  had  become  a  party  to  the  marriage-contract, 
of  one  of  his  daughters,  Mrs.  Bimmer,  and  he  thereby  undertook  to  leave  to  her 
marriage-contract  trustees  a  share  of  his  estate  equal  to  that  which  he  might  give  to  any 
of  his  other  children,  to  be  paid  to  these  trustees  ''  at  or  before  the  expiration  of  twelve 
calendar  months  after  his  decease."  That  was  a  provision  which  Mr.  Howat  had,  of 
course,  no  power  to  alter,  so  that  when  he  made  his  settlement  one  would  naturally 
expect  to  find  that  he  made  it  in  conformity  with  the  obligation  which  he  had  undertaken 
in  the  marriage-contract  of  his  daughter,  and  it  appears  to  me  that  if  the  settlement 
admits  of  being  construed  consistently  with  the  terms  of  that  obligation,  such  a  construc- 
tion is  a  priori  the  most  natural  and  probable,  especially  as  it  would  tend  to  an  equal 
division  of  the  testator's  estate  among  his  children,  which,  I  think,  is,  in  dvMo,  to  be 
presumed,  rather  than  that  they  should  take  unequal  shares. 

Starting  with  this  probability,  we  find  that,  by  that  deed  of  settlement,  after  direct- 
ing payment  of  debts,  &c.,  he  provides, — *'  Second,  that  until  my  youngest  child  shall 
attain  twenty-one  years  of  age,  my  said  trustees  shall  annually  divide  the  free  rents  and 
interests  of  my  said  heritable  and  moveable  estates,  equally  among  Margaret  Midgely 
Kirkpatrick  Howat,  my  eldest  daughter,  spouse  of  the  said  Bichard  Bimmer,  the  said 
Alexander  Kirkpatrick  Howat,  the  said  Lonsdale  Kirkpatrick  Howat,  and  the  said 
Catherine  Kirkpatrick  Howat,"  these  being  his  four  younger  children;  and  then  he 
goes  on  to  say, — "Third,  That  at  the  expiry  of  twelve  months  after  my  decease,  or  so 
soon  thereafter  as  my  trustees  may  be  able  to  realise  said  estates,  and  upon  my  youngest 
child  attaining  twenty-one  years  of  age,  my  said  trustees  shall  divide  the  free  residue  of 
my  heritable  and  moveable  estates  before  conveyed  equally  among"  his  four  children, 
who  are  again  mentioned  nominatim.  It  is  clear,  therefore,  that  whatever  might  be  the 
term  of  payment,  all  the  children,  including  the  married  daughter,  Mrs.  Bimmer,  were 
to  receive  their  respective  shares  at  the  same  time ;  and  that  appears  to  me  to  be  a 
drcimistance  of  some  importance  in  dealing  with  the  question  we  have  now  to  decide, 
because  if  the  deed  bears  the  construction  put  upon  it  by  your  Lordship,  it  is  inconsist- 
ent with  the  obligation  the  truster  undertook  in  his  daughter's  marriage-contract,  to  pay 
her  share  at  or  before  the  expiry  of  twelve  months  after  his  death. 

I  understand  that,  in  your  Lordship's  view  of  the  deed  of  settlement,  the  word 
"  thereafter "  is  to  be  read  as  denoting  the  period  of  time  commencing  twelve  months 
after  the  truster's  death ;  either  the  point  of  time  occurring  immediately  on  the  expiry 
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of  the  twelve  months,  or  some  time  still  later.  I  am  humbly  of  opinion,  however,  that 
the  word  "  thereafter  *'  admits  of  being  more  grammatically  construed  as  applicable  to 
the  period  commencing  to  run  at  the  [3431  ^^^  ^^  ^^®  truster's  death,  and  that  the 
period  which  he  contemplated  for  the  division  of  his  estate  was  either  the  termination 
of  a  twelvemonth  after  his  death,  or  as  soon  after  his  death  as  the  trustees  could  realise 
the  property.  This  construction,  according  to  which  the  word  "  thereafter "  may  be 
rendered  equivalent  to  "  after  my  death,"  is  not  only  quite  consistent  with  the  terms  of 
the  marriage-contract,  but  it  requires  fewer  words  to  be  supplied  to  remove  all  ambiguity 
than  the  alternative  reading  which  your  Lordship  has  adopted,  which  requires  the  word 
"  thereafter  "  to  be  construed  as  equivalent  to  "  after  the  expiry  of  that  period." 

The  reading  I  have  suggested  is,  I  think,  strongly  confirmed  by  the  fact  that  the 
deed  contains  nothing  to  lead  one  to  the  conclusion  that  the  trust  was  intended  to  endure 
for  any  considerable  period  of  time.  It  confers  no  power  on  the  trustees  to  grant  leases, 
as  in  the  case  of  Thorburn.  There  is,  no  doubt,  an  unlimited  power  of  sale,  but  that, 
in  place  of  pointing  to  a  long  continuance  of  the  trust,  seems  rather  to  indicate  a  desire 
for  speedy  distribution  of  the  estate. 

That  again  receives  additional  confirmation,  when  we  consider  the  state  of  the 
testator's  family.  They  were  not  young  children.  They  were  all  nearly  of  age  at  the 
date  of  the  settlement,  and  there  does  npt  appear  to  have  existed  any  grounds  on  which 
it  could  be  supposed  desirable  or  expedient  to  set  up  a  protracted  trust. 

But  then  the  deed  contains  a  declaration  that  in  the  event  of  any  of  the  truster's 
children  predeceasing  him,  or  dying  before  receiving  payment  of  their  shares,  and 
leaving  lawful  children,  such  children  shall  succeed  equally  to  their  deceased  parent's 
share ;  and  on  the  other  hand,  in  the  event  of  any  of  his  children  predeceasing  the 
truster,  or  dying  before  receiving  payment  of  their  shares,  without  leaving  lawful  chil- 
dren, the  shares  of  those  so  predeceasing  shall  be  divided  among  the  survivors,  or  their 
issue. 

Now,  there  can  be  no  doubt  that  under  this  clause,  if  any  of  the  testator's  children 
had  predeceased  him  without  leaving  issue,  their  shares  would  have  gone  to  the 
survivors,  and  the  whole  difl&culty  in  adopting  the  construction  of  the  deed  which  I  have 
suggested  arises  from  the  use  of  the  words  "  dying  before  receiving  payment  of  their 
share."  But  that  appears  to  me  to  mean,  dying  before  the  period  of  payment  has  arrived. 
I  have  no  reasonable  doubt  that  within  twelve  months  after  the  testator's  death,  his 
youngest  child  being  of  age,  the  beneficiaries  were  entitled  to  call  upon  the  trustees  to 
realise,  and  make  payment  of  their  shares.  If  so,  then  the  shares  had  vested,  although 
the  trustees  might  not  actually  have  realised  the  estate,  because  in  such  a  case  the  law 
holds  that  to  have  been  done  which  ought  to  have  been  done,  and  the  result  of  any  other 
construction  would  just  be  that,  although  there  is  a  fixed  period  at  which  payment 
might  be  demanded,  and  although  a  child  had  survived  that  period,  his  or  her  share  in 
the  succession  must  be  held  as  not  having  vested,  because  the  trustees  have  not  been  so 
active  in  realising  and  distributing  the  estate  as  they  might  or  ought  to  have  been. 
That  seems  to  me  to  be  out  of  the  question  altogether.  It  was  fixed  by  Lord  Stair^s 
case,  and  other  cases  of  that  class,  that  where  trustees  have  an  unlimited  discretion, 
twelve  months  is  a  reasonable  period  within  which  to  realise  or  invest,  as  the  case  may 
be,  and  that,  after  that  time,  the  beneficiary  is  entitled  to  the  annual  proceeds  of  the 
property,  or  to  the  interest  of  the  sum  to  be  invested  ;  and  I  think  that  if  the  principle 
of  these  cases  required  to  be  applied  here,  there  would  be  much  to  be  said,  even  in  that 
view,  for  the  construction  which  I  am  disposed  to  adopt.  But  the  present  case  is,  I 
think,  a  fortiori  of  these  cases,  because  it  appears  to  me  that  the  trust-deed  did  not 
contemplate  that  the  longest  period  allowed  to  the  trustees  to  realise  the  property  was 
to  exceed  twelve  months,  and  that  they  were  expressly  directed  to  do  so  as  soon  after 
the  truster's  death  as  possible. 

The  Lord  Ordinary  seems  to  have  been  a  good  deal  influenced  in  his  decision 
by  the  case  of  Thorburn.  But  there  were  various  elements  in  Thorbum's  case  which 
are  not  in  this  case,  more  particularly  (1)  if  the  date  of  payment  had  not  been  held  in 
Thorbum's  case  to  be  the  period  of  vesting  there  would  have  been  no  implied  period  of 
vesting  at  all.  (2)  It  was  there  provided  that  if  any  of  the  children  died  leaving  issue, 
the  trustees  were  to  divide  that  share  among  such  issue  on  their  attaining  majority,  and 
apply  the  annual  proceeds  for  their  behoof  [344]  i^  ^be  meantime.  (3)  The  beneficiaries 
there  were  collaterals,  for  whom  there  was  not  the  same  natural  obligation  to  provide  as 
there  is  for  children,  and  no  room  for  legitim  or  its  exclusion.     (4)  The  fits  mariii  of 
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the  husbands  of  the  testator's  sisters,  who  were  beneficiaries,  was  excluded,  and  the 
trustees  were  directed  to  lend  out  their  shares,  paying  the  interest  only  to  each,  and 
dividing  the  capital  (as  already  mentioned),  among  their  issue  at  majority.  (5)  If  any 
of  the  testator's  sisters  should  die  without  children,  the  capital  was  to  return  to  the 
brotheis  and  the  other  sisters  or  their  children  "  as  before  and  after  specified."  (6)  So 
far  as  the  brothers  and  sisters  should  die  without  issue,  or  the  children  of  the  brothers 
&nd  sisters  should  die  before  majority,  the  shares  should  again  accresce  to  the  general 
fond.  I  cannot  hold  that  any  argument  can  be  drawn  from  a  deed,  so  special  as  that 
was,  to  a  deed  like  the  one  we  are  dealing  with  here.  My  opinion,  on  the  whole,  ^  is, 
that  the  interlocutor  of  the  Lord  Ordinary  should  not  be  adhered  to. 

LoBD  Ardmillan. — I  think  this  case  raises  a  very  difficult  question  in  a  very 
delicate  department  of  the  law ;  but,  as  in  all  such  cases,  the  solution  must  be  arrived 
at  by  a  construction  of  the  deed,  and  ascertainment  of  the  intention  of  the  maker  as 
far  as  possible ;  and  the  question  cannot  be  decided  directly  on  the  authority  of  previous 
cases.  It  is  a  case  in  which  it  would  probably  have  been  very  desirable  to  construe  the 
deed  in  favour  of  the  party  representing  this  child  of  the  testator,  if  that  were  possible ; 
but  I  think,  with  your  Lordship,  that  we  cannot  put  a  different  construction  on  the 
testator's  words  from  that  which  they  plainly  bear.  The  trust  embraces  both  heritable 
and  moveable  property,  and  I  cannot  see  that  it  was  to  be  immediately,  or  very  rapidly 
wound  up ;  the  whole  property  was  to  be  realised,  the  shares  of  heritable  and  of  move- 
able property  were  to  be,  to  some  extent,  differently  dealt  with ;  and  the  trustees  were 
"from  time  to  time"  to  appoint  others  in  the  room  of  any  who  might  die  or  resign.  I 
cannot  read  that  as  the  constitution  of  a  trust  intended  to  be  brought  to  a  very  hasty 
conclusion.  It  might  not  have  been  intended  that  it  should  be  of  very  prolonged 
duration,  but,  on  the  other  hand,  it  does  not  look  like  a  trust  that  was  to  be  wound  up 
and  terminated  in  twelve  months. 

The  next  observation  I  make  is,  that  all  the  children  were  alive  and  above  majority 
at  the  date  of  the  death  of  the  testator,  and  probably  at  the  date  of  the  deed ;  and 
that  is  so  far  a  circumstance  rather  in  favour  of  vesting.  But  coming  to  construe  the 
trust-deed,  and  particularly  the  part  of  the  trust-deed  applicable  to  the  realising  and  the 
distribution  of  the  estate,  the  direction  is,  that,  *'  at  the  expiry  of  twelve  months  after 
my  decease,  or  so  soon  thereafter  as  my  trustees  may  be  able  to  realise  said  estates, " 
&c.(quoted  supra).  I  think  that  means  that  twelve  months  from  the  testator's  death 
are  given  to  the  trustees,  at  the  expiry  of  which  time,  or  as  soon  thereafter  as  they  may 
be  able,  they  are  to  realise  the  estates.  If  the  words  "  so  soon  thereafter  "  were  meant 
to  be  read  as  '^  so  soon  after  my  decease,"  then  the  meaning  of  the  direction  would  be, 
that  the  estates  must  absolutely  be  realised  in  twelve  months  from  the  testator's  death. 
I  cannot  so  read  the  clause.  I  think  the  testator's  intention  was,  that,  as  it  might  not 
be  possible  for  the  trustees  to  realise  immediately  at  the  expiry  of  twelve  months,  they 
were  to  do  so  as  soon  thereafter — that  is,  as  soon  after  the  expiry  of  the  said  twelve 
months — as  possible.  If  that  be  the  true  reading,  none  of  the  children  had  at  the  end 
of  the  twelve  months  any  legal  right  to  demand  immediate  payment.  If  the  trustees 
answered  to  such  a  demand  that  they  were  not  able  to  pay,  because  they  had  not  yet 
been  able  to  realise  the  estates,  I  cannot  say  that  that  would  have  been  otherwise  than 
a  good  answer  in  law. 

I  now  proceed  to  consider  very  shortly  the  clause  on  which  the  question  of  vesting 
principally  turns,  "  declaring  always,  that  in  the  event  of  any  of  my  said  children  prede- 
ceasing me,"  &c.  {supra).  If  any  of  the  children  predecease  the  testator,  without 
leaving  issue,  or  die  before  receiving  payment  of  their  share  without  leaving  issue,  then 
the  shares  of  such  predeceasing  children  are  to  pass  to  the  survivors.  It  is  admitted 
that  it  was  not  in  the  power  of  the  trustees  by  their  act  or  their  negligence  to  postpone 
the  period  of  payment,  and  the  conclusion  is,  that  the  period  to  be  taken  as  that  period 
at  which  the  beneficiaries  were  to  [345]  "  receive  payment "  imder  the  clause  referred 
to  is  just  the  period  at  which  they  were  legally  entitled  to  demand  payment  But  they 
could  not  legally  demand  payment  till  after  expiry  of  twelve  months  from  the  testator's 
death,  and  after  the  expiry  of  such  reasonable  time  thereafter  as  might  be  necessary  in 
the  discretion  of  the  trustees  for  realising  the  estates.  Before  that  date  the  exigency  of 
the  trust  and  the  discretion  of  the  trustees  w£is  a  sufficient  answer  to  a  demand  for  pay- 
ment. The  beneficiaries  were  not  therefore  in  the  position  of  having,'  a  vested  interest 
till  that  period  arrived. 

As  regards  the  marriage-settlement  of  Mrs.  Himmer,  I  do  not  think  it  materially 
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affects  the  construction  of  this  deed.  (His  Lordship  then  cited  and  commented  on  the 
terms  of  the  marriage-contract.) 

There  is  one  other  clause  in  the  trust-deed  which  I  would  refer  to,  in  conclusion, 
that,  viz.  which  empowers  the  trustees  to  advance  to  any  of  the  children,  before  or 
after  attaining  majority,  such  part  of  the  shares  falling  to  them  as  the  trustees  may  con- 
sider necessary  for  their  education  or  outfit  in  life,  interest  on  such  advances  to  be 
charged  from  the  date  of  payment  till  the  division  of  the  estates.  Now,  if  the  shares 
had  not  been  advanced,  and  if  the  interest  had  been  declared  chargeable  on  the  shares 
left  in  the  hands  of  the  trustees,  that  would  have  been  a  most  important  circumstance 
in  favour  of  vesting  at  the  date  when  such  interest  commenced.  That  was  held  in  the 
case  of  Kennedy  v.  Crawford,  20th  July  1841,  3  D.  1266.  But  here  the  interest  to  be 
charged  on  the  advance  is  to  stop  at  the  date  of  division,  the  change  in  the  currency  of 
interest  being  altered  at  that  date,  and  altered  in  favour  of  the  beneficiaries. 

The  provision  as  to  interest  rather  tends  to  confirm  my  view  that  there  was  no  vest- 
ing till  the  term  for  payment  arrived ;  and,  on  the  whole,  I  agree  with  the  Lord 
President. 

Lord  Kinloch. — The  question  before  us  is,  whether  the  share  in  the  residue  of  his 
father's  succession  of  Alexander  Kirkpatrick  Howat,  one  of  the  four  younger  children 
of  Robert  Kirkpatrick  Howat  of  Mabie,  had  vested  in  him  at  the  time  of  his  death, 
about  two  years  after  his  father's. 

This  question  is  to  be  decided  by  the  terms  of  the  father's  trust-deed,  by  which  the 
right  to  the  residue  was  bestowed.  And  I  think  this  deed  must  be  construed 
exclusively  according  to  its  own  terms,  not  according  to  any  inference  from  some  other 
deed  previously  executed  for  a  diflferent  purpose  by  the  testator  j  which  will  stand  for 
its  own  object,  but  cannot  be  held  to  control  a  mortis  causa  settlement  executed  fourteen 
years  after. 

By  the  second  purpose  of  the  trust  it  is  declared  that  until  the  youngest  child  should 
attain  twenty-one  years  of  age  the  trustees  should  annually  divide  the  free  rents  and 
interests  amongst  the  four  younger  children ;  and  it  is  declared,  "  that  at  the  expiry  of 
twelve  months  after  my  decease,  or  so  soon  thereafter  as  my  trustees,  may  be  able  to 
realise  said  estates,  and  upon  my  youngest  child  attaining  twenty-one  years  of  age,  my 
said  trustees  shall  divide  the  free  residue  of  my  heritable  and  moveable  estates  before 
conveyed  equally  among  the  said  children,  share  and  share  alike."  The  declara- 
tion is  then  made  that  if  any  of  these  children  die  before  receiving  payment  of  his 
share,  leaving  issue,  the  issue  shall  come  into  the  parent's  place ;  "  and  in  the  event  of 
any  of  my  said-children  predeceasiug  me,  or  dying  before  receiving  payment  of  their  share 
of  the  said  heritable  and  moveable  estates,  rents,  and  interests,  without  leaving  lawful 
children,  the  shares  of  those  so  predeceasing  shall  be  equally  divided  among  my  before- 
named  surviving  sons  and  daughters,  or  their  issue." 

A  question  has  been  raised  as  to  what  period  the  testator  intends  to  make  that  of 
division,  when  he  uses  the  words  "  at  the  expiry  of  twelve  months  after  my  decease,  or 
80  soon  thereafter  as  my  trustees  may  be  able  to  realise  said  estates."  I  am  very  clearly 
of  opinion  that  "  so  soon  thereafter  "  means  so  soon  after  the  period  of  twelve  months 
as  the  trustees  can  realise.  I  do  not  think  the  word  "  thereafter  "  can  be  said  to  mean 
after  the  testator's  death.  1  cannot  suppose  him  first  to  fix  a  definite  period,  and  then 
to  express  a  latitude  within  that  period ;  it  is  a  latitude  beyond  that  period  which  is 
plainly  meant.  If  the  testator  had  intended  that  the  division  should  take  place  so  soon 
after  his  own  [346]  death  as  was  practicable,  he  would  have  simply  said  so,  without 
reference  to  any  fixed  period.  He  would  have  used  the  words,  "  so  soon  after  my  death 
as  my  trustees  can  realise,"  and  no  others.  What  he  does  is  wholly  different.  He  fixes 
twelve  months  as  the  period  primarily  in  his  view.  But  as  it  might  not  be  in  the  power 
of  his  trustees  to  realise  the  estate  within  that  period,  he  gave  the  further  latitude 
expressed  by  the  words  "  or  so  soon  thereafter  as  my  trustees  may  be  able  to  realise  said 
estates." 

It  is  admitted  that  the  four  children  had  all  become  major  anterior  to  the  testator's 
death  in  September  1863.  There  was  therefore  no  postponement  of  division  through 
the  necessity  of  the  youngest  becotoing  major.  It  is  not  averred  that  the  trustees  were 
guilty  of  any  undue  delay  in  realising  the  estate.  The  estate  was,  however,  not  realised 
before  the  death  of  Alexander  Kirkpatrick  Howat,  in  August  1865.  Of  two  heritable 
properties  forming  part  of  the  residue,  one  was  not  sold  till  November  1866,  another  till 
June  1867.     In  consequence  of  this,  not  only  was  Alexander  Howat's  share  not  paid  to 
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him  in  point  of  fact — it  was  not  in  a  condition  to  be  paid  to  him.     There  Was  not,  and 
there  could  not  be,  any  distribution  of  the  residue  prior  to  his  death. 

The  question  now  arises  whether  his  share  of  the  residue  had  vested  in  Alexander 
Howat,  so  as  to  be  carried  by  his  mortis  causa  settlement ;  or  whether  it  had  not  vested, 
and  passes,  or  will  in  due  course  pass,  to  his  surviving  sisters  and  brother  under  the  clause 
of  survivorship  coiftained  in  the  father's  trust-deed.  I  agree  with  the  Lord  Ordinary  in 
thinking  that  the  latter  is  the  sound  view  to  be  taken.  I  can  find  no  sufficient  grounds 
for  holding  that  vesting  took  place  at  the  end  of  twelve  months  after  the  father's 
decease,  whether  the  trustees  were  then  in  a  condition  to  pay  the  shares  of  residue  or 
not  On  the  contrary  I  consider  the  testator  to  have  declared,  in  words  about  as  plain 
as  he  could  have  used,  that  where  any  child  should  die  before  receiving  payment  of  his 
share,  the  share  should  go  to  the  surviving  children,  as  "  conditional  institutes."  I  say 
as "  conditional  institutes,"  because  I  think  it  very  plain  that  there  is  no  substitution  con- 
templated in  the  deed.  The  testator  does  not  contemplate  the  share  being  vested  in  the 
child,  and  then  devolving  on  the  others.  On  the  contrary,  he  contemplates  the  con- 
tingency of  the  child  failing  before  his  share  reaches  him  and  the  share  passing  to  the 
survivors  in  his  room.  There  cannot,  as  I  apprehend,  be  clearer  words  of  conditional 
institution. 

There  is  nothing  incompetent,  nor  even  unusual  or  anomalous,  in  a  testator  so 
arranging  that  if  any  legatee  die  before  receiving  his  legacy,  the  legacy  shall  not  vest  in 
him,  but  pass  to  another  or  others.  This  is  simply  declaring  that  if  the  legatee  does 
not  survive  to  receive  the  legacy  himself,  the  testator  prefers  his  own  nominee  to  that 
of  the  legatee.  He  simply  prevents  the  legatee  from  disposing  of  the  money  before  he 
actually  receives  it.  He  puts  him  in  no  worse  position  than  if  he  had  predeceased  the 
testator.  And  the  testator,  in  the  present  case,  actually  states  the  alternative  of  the 
child  "  predeceasing  me  or  dying  before  receiving  payment  of  his  share  " ;  thereby,  as  I 
think,  clearly  intimating  that  the  same  practical  result,  in  the  way  of  the  bequest  not 
vesting,  should  alike  hold  good  in  both  the  cases. 

In  holding,  as  I  do,  payment  of  the  bequest  to  be  the  essential  condition  of  its  vest- 
ing, it  is  not,  I  think,  necessary,  nor  would  it  be  proper,  to  construe  the  word  so  rigor- 
ously as  to  require  the  money  to  have  actually  passed  into  the  party's  hands.  It  would 
he  reasonably  considered  sufficient  if  the  time  of  payment  had  arrived,  as,  for  instance, 
if  a  division  had  taken  place  and  the  party  had  had  his  share  allocated.  This,  or  the 
like,  would  be  fairly  and  justly  held  payment  in  the  true  sense  of  the  deed. 

Again,  it  does  not  follow  because  division  and  payment  are  pre-requisites  of  vesting, 
that  the  time  of  vesting  is  in  all  cases  to  be  postponed  till  the  period,  however  prolonged, 
when  the  trustees  shall  have  realised  the  estate.  If  the  trustees  have  improperly  or 
unreasonably  delayed  doing  so,  there  is  a  principle  of  equity  well  known  in  our  Courts, 
under  the  operation  of  which  that  which  ought  to  have  been  done  will  be  held  to  have 
been  done  in  point  of  fact.  It  will  not  be  necessary  to  establish  any  fraudulent  purpose 
on  the  part  of  the  trustees ;  it  will  be  enough  if  their  delay  has  been  so  unreasonable 
and  unjusti-[347]-fiable  as  to  make  it  against  equity  that  the  legal  rights  of  any  one 
should  be  thereby  prejudiced.  •  In  such  a  case  it  may  happen  that  a  bequest  which 
ought  to  have  been  paid  will  be  reckoned  actually  paid,  to  the  effect  of  placing  all 
concerned  in  the  same  legal  position  as  if  it  had  been  so. 

But  admittedly  no  such  undue  delay  is  attributable  to  the  trustees  in  the  present 
case,  l^or  is  it  possible  to  point  to  any  such  proceeding  of  allocation  on  the  part  of 
the  trustees  as  might  be  held  equivalent  to  payment.  At  the  death  of  Alexander 
Kirkpatrick  Howat  there  was  no  room  for  any  scheme  of  division,  nor  for  a  long  time 
subsequent.  Clearly  Alexander  Howat  could  not  at  any  time  anterior  to  his  death  have 
demanded  payment  of  his  share.  The  case,  therefore,  does  not  afford  room  for  any 
equipollent  to  payment.  It  is  just  a  case  in  which,  consistently  with  the  ordinary 
course  of  events,  payment  of  his  share  had  not  been  received  by  Alexander  Howat  before 
his  death.  According  to  the  express  words,  and,  as  I  think,  plain  meaning  of  the  trust- 
deed,  the  result  is  that  the  share  had  not  vested  in  him,  and  was  not  validly  conveyed 
by  his  settlement. 

There  is  one  clause  in  the  deed  which  has  at  first  sight  an  aspect  of  contrariety  to 
this.  It  is  that  which  empowers  the  trustees  to  advance  to  the  children  "  before  or 
after  their  attaining  majority,"  such  sums  as  may  be  necessary  for  their  extra  education,  or 
outfit  in  life.  These  sums  are  described  as  being  "  parts  of  the  shares  falling  to  my  said 
children  " ;  and  interest  is  to  be  calculated  on  the  advances  from  the  date  of  payment 
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"  till  the  division  of  my  estates."  This  provision  appears  at  first  sight  inconsistent  with 
the  idea  of  the  shares  not  vesting  till  the  time  of  division.  But  a  moment's  considera- 
tion shows  that  the  difficulty  created  by  the  clause  attaches  as  much  to  the  theory  of 
the  shares  vesting  twelve  months  after  the  father's  death  as  to  that  of  their  not  vesting 
till  the  time  of  payment.  The  clause  is  just  as  inconsistent  with  the  idea  of  vesting  at 
the  one  period  as  at  the  other.  The  provision  would  only  fully  square  with  the  theory 
of  the  shares  vesting  a  morte  testatoris,  which  has  not  been  maintained  on  either  side, 
and  is  unmaintainable.  I  can  only,  therefore,  regard  this  clause  as  introducing  a 
modification  on  the  general  rule  of  the  deed,  which,  of  course,  was  quite  open  to  the 
testator ;  but  as  leaving  the  general  rule  operative,  except  in  so  far  as  directly  encroached 
on.  The  power  here  given  to  trustees  would,  if  acted  on,  reduce  the  amount  which  the 
child  receiving  the  advance  would  be  entitled  to  claim  in  the  division.  If  he 
predeceased  the  division  it  would  reduce  the  amount  which  would  fall  by  survivorship 
to  his  sisters  and  brothers.  But  except  to  this  e£fect,  the  clause  would  not  operate. 
And  in  all  other  respects  the  general  rule  of  vesting  prescribed  by  the  deed  remains 
applicable,  and  must  be  enforced. 

I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  should  be  adhered  to. 

This  interlocutor  was  pronounced  on  10th  December : — "  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  with  this  variation,  that  no  expenses  are  found 
due  to  either  party  in  the  discussion  of  the  claim  of  the  judicial  factor  on  the  estate  of 
Alexander  K.  Howat,  and  refuse  the  desire  of  the  reclaiming  note." 
J.  M^Gracken,  S.S.C. — Hunter,  Blair,  &  Cowan,  W.S. — Mackenzie  &  Kermack, 

W.S. — J.  Galletly,  S.S.C. — Agents. 

[Distinguished,  Ferrier  v,  Ferriers,  1872,  10  M.  711 ;  Scott  v,  Scott's  Ex.,  1877,  4 
R  384 ;  Chalmers'  Trs.,  1882,  9  R  743.  Followed,  Macdougall  v.  Macfarlane's  Trs., 
1890,  17  R  761.     Distinguished,  Smith's  Factors.  Neill's  Factor,  1896,  24  R  105.] 


No.  75.  YIII.  Macpherson,  347.     17  Dec.  1869.     1st  Div.— Lord  Jervis- 

woode,  B. 

Isabella  Morrison,  Pursuer. — Loi^d-Adv.  Young — Thorns. 
Thomas  Dobson,  Defender. — Gifford — Trayner. 

Husband  and  Wife — Constitution  of  Marriage, — Circumstances  in  which  held  that  the 
presumption  of  marriage,  arising  from  promise  of  marriage  syhsequente  copula,  had 
been  rebutted  by  evidence  that  there  had  been  no  matrimonial  intention  on  the  part 
of  the  woman. 

Husband  and  Wife — Constitution  of  Marriage. — A  man  pourted  a  woman  and  [348]^^^^ 
her  £300  with  a  view  to  their  marriage.  Subsequently  copula  took  place  on  one 
occasion,  on  the  faith  of  which,  and  of  a  supposed  interchange  of  consent,  the  man 
spoke  of  the  woman  in  public,  and  addressed  letters  to  her  as  his  wife  for  upwards  of 
four  years.  She,  however,  during  the  whole  of  the  same  period,  openly  repudiated 
the  relationship.  Thereafter,  on  being  pressed  to  return  the  money,  she  raised  an 
action  of  declarator  of  marriage.  Held,  after  proof  of  the  above  facts,  that  marriage 
had  not  been  constituted,  in  respect  that  although  a  promise  to  marry,  and  subsequent 
copula  had  been  established,  the  other  facts  of  the  case  disproved  any  consent  to 
marriage  on  the  part  of  the  woman. 

Observed,  that  in  the  general  case  where  copula  is  proved  to  have  followed  a  promise  of 
marriage,  the  presumption  is  that  the  copula  followed  in  reliance  upon  the  promise, 
but  that  this  presumption  may  be  overcome  by  evidence  to  the  contrary. 

Isabella  Morrison,  the  daughter  of  a  harbour-master  in  Aberdeen,  raised  this  action, 
in  December  1868,  against  Thomas  Dobson,  an  officer  of  Excise  in  Leith,  concluding 
that  the  Court  should  "  find  facts,  circumstances,  and  qualifications  proved  relevant  to 
infer  marriage  between  the  pursuer  and  defender,  and  to  find  and  declare  that  they  are 
lawful  married  persons  accordingly." 
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At  the  date  of  the  action  the  pursuer  was  about  forty -two,  and  the  defender,  who 
was  a  widower,  was  about  sixty  years  of  age.  Both  parties  belonged  to  a  Wesleyan 
Methodist  congregation,  and  attended  a  chapel  in  Duke  Street,  Leith,  where  they 
fonned  an  acquaintance  in  the  year  1862,  which  gradually  ripened  into  intimacy.  The 
poisuer  averred  (Cond.  4)  that  *^  after  some  little  tune  the  defender  proposed  marriage 
to  her,  and  she  agreed  to  marry  him.  The  defender  was  most  urgent  in  his  entreaties 
that  their  marriage  should  take  place  without  much  delay;  but  being  desirous,  for 
certain  reasons  which  he  did  not  explain  to  her,  to  keep  the  marriage  secret  for  a  short 
period,  he  requested  the  pursuer  to  dispense  with  a  public  marriage,  which  she  very 
reluctantly  agreed  to  do.  Her  consent  to  the  private  marriage  was  given  on  the  express 
understanding  and  assurance  that  in  a  short  time  he  should  publicly  declare  his  marriage 
with  her,  and  that  he  would  take  her  to  his  own  residence,  and  treat  her  in  all  respects 
as  his  lawful  wife,  and  act  in  every  way  towards  her  as  her  lawful  husband."  (Cond. 
5)  "  Relying  on  this  understanding  and  assurance,  the  pursuer  consented  to  intermarry 
with  the  defender,  and  they  did  accordingly  accept  of  and  take  each  other  as  husband 
and  wife,  on  or  about  the  4th  or  5th  day  of  Jxily  1864,  within  the  house  of  Mr.  George 
Duncan,  No.  3  King's  Place,  Leith  Walk,  Edinburgh,  the  pursuer's  brother-in-law,  with 
whom  she  resided.  The  defender  and  pursuer  then  and  there  solemnly  acknowledged 
and  declared  and  accepted  each  other  to  be  husband  and  wife  of  each  other, — that  is  to 
say,  the  defender  accepted  of  the  pursuer  as  his  wife,  and  the  pursuer  accepted  of  the 
defender  as  her  husband."  (Cond.  6)  "The  defender,  on  said  4th  or  6th  July  1864, 
and  within  No.  3  King's  Place,  Leith  Walk,  Edinburgh,  promised  and  engaged  to  marry 
the  pursuer.  Upon  the  faith  of  the  said  promise  made  to  the  pursuer  as  aforesaid,  the 
pursuer  went  to  bed  with  the  defender  on  said  4th  or  5th  July  1864,  and  permitted 
him,  the  defender,  to  have  carnal  intercourse  with  her.  The  pursuer  and  defender  have 
on  every  opportunity  acted  towards  each  other  as  husband  and  wife  since  that  date,  and 
the  intercourse  they  thus  had  was  permitted  by  the  pursuer  on  the  faith  of  the 
defender's  said  promise  of  marriage."  (Cond.  7)  "The  marriage  of  the  pursuer  and 
defender  became  well  known  among  their  friends,  and  the  defender  has  acknowledged 
the  same,  both  verbally  and  in  writing ;  and  in  making  his  official  returns  to  Somerset 
House  he  has  represented  himself  to  be  a  married  man.  He  has  also  frequently  acknow- 
ledged that  the  marriage  was  con-[349]-suiQixi&^6d  as  above  stated.  The  defender,  from 
and  after  the  said  marriage,  when  he  had  occasion  to  write  to  the  pursuer,  invariably 
addressed  her  as  his  wife ;  and  the  defender's  letters  to  the  pursuer  after  their  said 
marriage,  which  she  has  preserved,  will  be  produced  herewith.  The  pursuer,  in  any 
letters  she  wrote  to  the  defender,  also  addressed  him  as  husband.  In  1865  the 
defender  took  a  house,  to  be  occupied  by  the  pursuer  and  himself,  and  stated  to  the 
pursuer  that  their  marriage  was  then  to  be  made  public ;  but  the  house  was  afterwards 
given  up  by  the  defender." 

In  answer  to  these  statements,  the  defender  admitted  that  he  wished  to  marry  the 
pursuer,  and  that  on  the  date  alleged  the  parties  had  carnal  intercourse,  but  he  averred 
(Stat  5)  that  "neither  before  nor  after  that  intercourse,  nor  at  any  time  whatever,  did 
the  parties,  by  consent  de  proesenti,  agree  to  become  husband  and  wife.  The  defender 
had  courted  the  pursuer  with  a  view  to  making  her  his  wife ;  but  the  pursuer  never 
accepted  of  the  defender  as  her  husband.  The  defender,  however,  thought  that  the 
act  of  carnal  connection  which  had  taken  place  had  of  itself  constituted  such  an 
obligation  on  the  part  of  the  pursuer  to  marry  him  as  almost  to  amount  to  marriage 
itself ;  and  he  afterwards  spoke  of  the  pursuer  as  his  wife,  and  in  letters  written  to  her 
after  that  date  he  addressed  her  as  such."  (Stat.  6)  "The  pursuer  wished  the  foresaid 
intercourse  to  be  repeated,  but  the  defender  declined  until  the  marriage  ceremony  had 
taken  place.  This  seems  to  have  enraged  the  pursuer,  who  from  that  time  forward  did 
all  she  could  to  annoy  and  insult  the  defender.  He  was  forbidden  by  the  pursuer  to 
visit  her,  and  told  that  if  he  wrote  to  her  his  letters  would  either  be  destroyed  or 
returned  unopened.  The  defender  frequently  appealed  to  the  pursuer  to  marry  him, 
and  appealed  also  to  her  friends  and  relatives  to  induce  her  to  do  so,  but  she  uniformly 
refused."  (Stat.  7)  "The  defender,  as  will  be  seen  in  his  letters  produced  by  the 
pursuer,  considered  the  carnal  intercourse  which  had  taken  place,  as  above  stated,  as  a 
pledge  of  their  marriage.  He  spoke  of  the  pursuer  as  his  pledged  and  betrothed  wife 
to  herself  and  others.  The  pursuer  uniformly  repudiated  the  idea  of  her  being  the 
defender's  wife,  which  she  very  frequently  stated  she  was  not,  and  never  would  be." 

The  defender  specified  the  names  of  a  number  of  persons  to  whom  the  pursuer  had 
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denied  that  she  was  his  wife.  He  also  stated  that,  in  or  about  the  month  of  December 
1863,  he  gave  the  pursuer  a  sum  of  £305  with  the  view  of  providing  furniture,  &c.,  for 
the  house  they  were  to  occupy  after  their  marriage,  and  clothing  for  herself ;  that  she 
never  accoiinted  to  him  for  any  part  of  this  money,  but  had  applied  it  entirely  to  her 
own  purposes,  and  that  the  present  action  was  raised  merely  for  the  purpose  of  extort- 
ing money. 

The  pursuer  pleaded ; — (1)  The  pursuer,  in  the  circumstances  stated,  and  in  respect 
that  the  said  Thomas  Dobson  accepted  the  pursuer  as  his  wife,  and  she  accepted  of  him 
as  her  husband,  and  that  they  acknowledged  themselves  to  be  married  persons,  as  con- 
descended on,  is  entitled  to  decree  in  terms  of  the  conclusions  of  the  libel.  (2)  The 
defender  having  promised  to  marry  the  pursuer,  and  the  pursuer  having,  on  the  faith 
of  the  promise  so  made,  permitted  the  defender  to  have  carnal  intercourse  with  her,  as 
condescended  on,  she  is  entitled  to  decree  in  terms  of  the  conclusions  of  the  libel. 

The  defender  pleaded ; — There  never  having  been  any  marriage  constituted  between 
the  pursuer  and  defender,  either  by  consent  de  prcesenti  or  promise  etibsequente  copula^ 
or  otherwise,  the  defender  is  entitled  to  be  assoilzied  from  the  conclusions  of  this  action, 
with  expenses. 

[350]  -^  proof  was  taken  before  the  Lord  Ordinary,  and  a  number  of  letters  were 
produced  which  had  passed  between  the  parties. 

The  proof  and  correspondence  established  the  defender's  statements.  They  are 
referred  to  fully  in  the  opinion  of  Lord  Ardmillan. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds,  prima,  as  a  matter  of 
fact,  that  the  pursuer  and  defender  did,  on  or  about  the  5th  day  of  July  1864,  vrithin 
the  house  No.  3  King's  Place,  Leith  Walk,  mutually  promise  and  engage  to  marry  each 
other ;  and  that  on  the  faith  of,  and  with  relation  to,  such  promise  and  engagement, 
the  pursuer  thereafter  consented  to  and  had  carnal  connection  withUhe  defender  within 
the  said  house,  on  or  about  the  said  day  (5th  July  1864) :  And  with  reference  to  the 
preceding  findings,  finds,  secundo,  as  a  matter  of  law,  that  the  pursuer  is  the  wife  of 
the  defender;  and  finds,  declares,  and  decerns  in  terms  of  the  conclusions  of  the 
summons  accordingly :  Finds  the  defender  liable  in  expenses,  of  which  allows  an 
account  to  be  lodged,"  &c.  * 

The  defender  reclaimed. 

As  it  appeared  to  the  Court  that  the  whole  correspondence  between  the  parties  had 
not  been  fully  produced,  they  appointed  the  pursuer  and  defender  to  be  examined  as 
havers,  "  with  a  view  to  the  recovery  of  all  letters  passing  between  them,  and  all  other 
documents  pertinent  to  the  cause."  A  number  of  additional  documents  were 
recovered. 

At  advising, — 

Lord  Ardmillan. — In  disposing  of  the  very  peculiar  case  presented  to  us  in  this 
action  of  declarator  of  marriage,  it  is  necessary  in  the  outset  to  ascertain  clearly  what  is 
the  kind  of  marriage  which  the  pursuer  alleges,  and  by  what  sort  of  proof  the  pursuer 
now  contends  that  she  has  instructed  her  allegations. 

There  are  some  statements  made  on  behalf  of  the  pursuer  on  this  record  which  seem 
to  point  at  marriage  by  declaration  of  mutual  consent  per  verba  de  prcesenti.  But,  after 
careful  consideration  of  the  proof,  I  am  of  opinion  that  there  is  no  sufficient  evidence  to 
support   the   action   on  this  ground.     In   so  far  as  the  pursuer's  statements  can  be 

*  "  Note. — The  case  disposed  of,  so  far  as  depending  on  the  Lord  Ordinary's  judg- 
ment, as  in  terms  of  the  preceding  interlocutor,  presents  features  of  a  peculiar,  and,  in 
some  respects,  of  an  unpleasant  character ;  and  as  the  merits  of  the  question  can  only 
be  ascertained  by  a  careful  consideration  of  the  evidence,  written  and  parole,  the  Lord 
Ordinary  feels  it  to  be,  in  some  degree,  a  relief  to  think  that  he  may,  with  propriety, 
refrain  from  entering  into  any  detailed  explanation  here  of  the  grounds  on  which  he 
has  sustained  the  action. 

"  There  is  much  in  the  conduct  of  the  pursuer  which  may  appear  difficult  of  ex- 
planation, in  consistence  with  the  present  proceedings;  but  the  explanation  may 
probably  be  found  in  the  fact  that  she  was  naturally  most  reluctant  to  admit  that  she 
had  committed  an  act  of  indiscretion  which,  whatever  its  character  or  effect  in  law, 
must,  as  she  was  aware,  subject  her  to  blame  and  to  reprehension  on  the  part  of  her 
friends,  and  as  a  member  of  the  religious  body  with  which  she  was  at  the  time,  as 
proved  in  evidence,  in  full  communion." 
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eQDstzned  as  amountdng  to  avennent  of  such  interchange  of  present  mutual  consent,  she 
has  entirely  failed  in  the  proof. 

She  alleges  that  she  "  agreed  to  marry  the  defender/'  that  "  she  reluctantly  agreed 
to  dispense  with  a  puhlic  marriage  "  at  his  request,  that  the  defender  and  she  "  solemnly 
acknowledged  and  declared  and  accepted  each  other  to  be  husband  and  wife  of  each 
other,"  that  "  on  every  opportunity  (since  July  1864)  the  pursuer  and  defender  acted 
towards  each  other  as  husband  and  wife,''  and  that  "  the  pursuer,  in  any  letters  she 
wrote  to  the  defender,  addressed  him  as  husband." 

Now,  not  one  of  these  averments  has  been  supported  by  the  proof.  Laying  aside 
for  the  present  the  one  act  of  connection  in  July  1864,  to  be  afterwards  noticed,  it  is 
not  proved,  and  it  is  not  now  even  suggested,  that  the  pursuer  and  [361]  d^fei^der 
acted  towards  each  other  as  man  and  wife.  There  is  no  proof  that  at  any  time  the 
pursuer  agreed  to  marry,  or  expressed  a  willingness  to  marry,  or  that  she  intended  to 
marry  the  defender,  until  she  raised  this  action.  On  the  contrary,  her  letters  to  him, 
corroborated  by  his  letters  to  her,  afford  the  clearest  proof  of  her  great  repugnance  and 
opposition  to  the  defender's  advances  in  the  way  of  courtship  with  a  view  to  marriage. 
The  statement  that  she  in  her  letters  to  the  defender  addressed  him  as  her  husband  is 
contrary  to  the  fact  All  her  letters  are  signed  by  her  in  her  maiden  name,  and  they 
are  altogether  irreconcileable  with  the  idea  of  her  thinking  him  to  be  her  husband,  or 
wishing  him  to  become  her  husband.  Accordingly,  her  case  was  ultimately  maintained, 
not  as  a  case  of  marriage  by  declaration  of  mutual  consent,  nor  as  a  case  of  marriage  by 
anything  of  the  nature  of  cohabitation  as  man  and  wife  with  habit  and  repute,  but 
simply  upon  the  ground,  given  effect  to  by  the  Lord  Ordinary,  of  promise  subsequente 
copula.  Marriage  by  proof  of  cohabitation  as  man  and  wife  and  habit  and  repute  is 
not  in  this  case.  It  is  not  even  suggested.  And  as  to  the  marriage  by  interchange  of 
de  prcesenti  consent,  it  is,  as  I  have  said,  neither  proved  nor  now  insisted  in. 

There  remains  only  the  question  whether  marriage  by  promise  subsequente  copula 
has  been  instructed  ?  That  is  truly  the  only  case  put  before  us  by  the  pursuer ;  and 
that  case  required  and  has  received  most  careful  consideration. 

The  material  facts  of  the  case  admit  of  being  shortly  stated. 

The  pursuer  is  now  above  forty  years  of  age ;  the  defender,  Mr.  Dobson,  is  now 
above  sixty.  They  both  resided  in  or  near  Leith,  and  they  were  both  members  of  a 
Methodist  congregation  in  Duke  Street,  Leith.  Their  acquaintance  became  very 
intimate,  and  the  defender  undoubtedly  entertained  a  great  regard  and  affection  for  the 
pursuer,  and  expressed  himself  very  warmly  towards  her  in  the  correspondence  which 
is  in  process.  That  correspondence,  commencing  in  1862,  is  marked  by  several  peculiar 
and  important  characteristics.  In  the  commencement  of  it  the  defender's  letters  to  the 
pursuer  begin  with  the  words  "Miss  Morrison,"  and  conclude  with  the  words,  " I  am 
most  respectfully  yours."  About  the  month  of  April  1863  the  defender  changes  his 
style,  and  commences  his  letters  by  addressing  the  pursuer  as  his  daughter.  During 
that  year  many  of  his  letters  begin  "  Daughter,"  others  "  My  dear  Daughter,"  or  "  My 
own  and  only  Daughter,"  or  "  My  naughty  unkind  Daughter,"  and  generally  conclude 
with  "Yours  very  truly."  In  none  of  these  letters  prior  to  the  month  of  July  1864, 
though  there  may  be  something  of  the  nature  of  courtship,  have  I  been  able  to  discover 
anjrthing  like  a  distinct  promise  of  marriage,  or  even  any  very  clear  indication  of  an 
intention  on  the  part  of  the  defender  to  marry  the  pursuer.  It  certainly  is  not  the 
fact,  that  in  any  of  these  letters  the  defender  expressly  proposed  or  promised  marriage. 
It  is  the  fact,  as  appearing  from  the  defender's  subsequent  letters,  as  now  alleged  by 
the  pursuer,  and  as  admitted  by  the  defender  on  the  record,  that  on  the  4th  or  5th  of 
July  1864  the  defender  had  connection  with  the  pursuer  in  the  house  of  Mr.  Duncan 
in  Leith  Walk;  and  undoubtedly  the  letters  of  the  defender,  after  that  date,  are 
written  in  a  different  style,  and  evidently  under  a  different  state  of  feeling.  I  may 
•remark,  generally,  that  the  defender's  letters  are  in  some  instances  scarcely  coherent, 
and  are  characterised  by  great  fluctuation  of  mind,  and,  to  say  the  least  of  it,  great 
eccentricity.  It  is  very  unsatisfactory  to  be  called  on  to  declare  a  marriage — to  impose 
upon  the  parties  the  most  solemn  and  abiding  contract  which  can  be  entered  into — and 
to  gather  evidence  of  that  contract  out  of  a  multitude  of  letters  written  in  such  a 
rambling,  inconsistent,  incoherent,  and  eccentric  manner,  as  we  find  in  this  case.  I 
shall  only  say  that  this  peculiar  state  of  mind  on  the  part  of  the  defender  increases  the 
difficulty  of  arriving  at  a  safe  conclusion  in  a  declarator  of  marriage. 

It  can  scarcely  be  doubted  that  after  the  5th  of  July  1864  the  defender  considered 
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that  what  had  passed  on  the  occasion  of  that  single  act  of  connection  was  ''  a  betrothal," 
an  '^affiancing/'  and  indeed  equivalent  to  an  actual  marriage;  for  he  writes  to  the 
pursuer  calling  her  his  wife,  lavishing  the  fondest  epithets  of  affection  on  her,  subscrib- 
ing himself  ''your  devoted  husband,"  and  addressing  his  letters  to  her  as  "Mrs. 
Morrison  Dobson."  I  do  not  quote  these  letters.  They  are  very  numerous,  and  the 
expressions  in  them  are  very  tender,  enthu-[352]~'3i^^^<^  *^d  extravagant  He  takes 
delight  in  multiplying  and  intensifying  his  declarations  of  devotion  to  her  as  her 
husband. 

Now,  though  there  is  nothing  amounting  to  an  actual  promise  of  marriage  in  any 
letter  prior  to  the  5th  July  1864,  and  though  there  is  not  in  the  letters  of  the  defender, 
even  after  that  date,  any  distinct  acknowledgment  of  the  existence  of  a  promise  of 
marriage  prior  to  the  act  of  connection,  I  am  willing  to  hold,  though  not  without 
difficulty,  that,  construing  as  a  whole  the  entire  course  of  correspondence,  the  existence 
of  such  prior  promise  may  be  gathered  from  the  defender's  letters. 

But  we  have  now  to  consider  what  was  the  conduct  and  the  language  of  the 
pursuer.  She  did  not  respond  to  the  defender's  advances,  nor  express  her  wish  or 
willingness  to  marry  him.  Certainly  she  did  not,  on  any  single  occasion  prior  to  the 
raising  of  this  action,  claim  her  position  as  his  wife,  or  act  as  if  she  was  his  wife,  nor  in 
any  single  letter  address  him  as  her  husband,  or  subscribe  herself  as  his  wife. 

So  far  as  I  can  see,  the  first  letter  after  5th  July  1864,  bearing  to  be  signed  by  the 
pursuer  (and  which  is  proved  to  have  been  written  by  her  sister,  with  her  knowledge 
and  consent),  is  one  dated  "3  King's  Place,  Tuesday,"  with  the  post-mark  July  12, 
1864.  It  is«^of  little  consequence.  It  bears  no  reference  to  what  had  occurred.  It 
begins  "My  dear  Mr.  Dobson,"  and  concludes  "I  am,  dear  Sir,  yours  truly,  I. 
Morrison."  Her  next  letter,  dated  20th  July  1864,  commences  "Sir,"  and  proceeds 
thus : — "  Your  last  insulting  note  I  received  this  morning.  I  merely  write  to  say  you 
may  save  yourself  the  trouble  of  sending  me  any  more,  as  I'll  either  bum  or  return 
them  unopened.  I.  Morrison."  The  ;jext  letter  is  dated  24th  April  1865,  and  is  to 
the  following  effect : — "  Mr.  Dobson  may  save  himself  the  trouble  of  calling  to-morrow 
afternoon  at  3  King's  Place,  Leith  Walk."  Another  letter,  dated  20th  July  1865,  is 
in  these  terms : — "  Sir, — As  you  declined  shewing  your  certificate,  or  pledge  as  you 
now  term  it,  to  my  brother-in-law,  I  demand  you  shew  it  to  Mr.  Anderson,  as  you 
wrote  to  him  a  line  from  me  to  this  effect  would  do  it.  If  this  does  not  produce  it,  I 
at  once  resort  to  other  means,  that  I  may  be  in  a  position  to  defend  myself.  I. 
Morrison."  The  "  certificate  "  which  the  pursuer  here  meant,  and  which  the  defender 
more  than  once  refers  to  in  an  excited  and  scarcely  coherent  manner,  as  a  "  certificate 
of  unity  for  life,"  in  the  "  house  of  the  betrothal,"  was  not  a  writing  of  any  kind,  but  a 
piece  of  the  pursuer's  underclothing,  which  he  states  that  he  carried  off  on  the  night  of 
the  5th  of  July,  and  afterwards  destroyed. 

Notwithstanding  the  marked  repugnance  to  the  defender's  addresses  evinced  by 
the  pursuer,  it  appears  that  the  defender  continued  for  above  two  years  more  to  cherish 
the  idea  that  the  connection  on  the  5th  July  was  equivalent  to  a  marriage.  His  letters 
afford  ample  proof  of  the  extravagance  of  his  affection,  and  the  fidelity  of  his  adherence 
to  that  view  of  his  position. 

On  the  other  hand,  the  pursuer,  although  she  perfectly  understood  his  persevering 
allegations  of  a  marriage  between  them  by  promise  stibsequente  copuiay  repeatedly  stated 
that  she  was  not  married  to  the  defender.  She  denied  that  she  was  married  to  him  to 
Mr.  Dear,  to  Mrs.  Maconochie,  to  Mr.  Grant  the  superintendent  of  police,  and  most 
especially  to  the  Rev.  Mr.  Blanshard,  whose  conversation  with  her  in  regard  to  her 
conduct  with  the  defender  was  such  as  must  have  led  her  to  declare  that  she  was 
married,  if  she  had  thought  or  intended  it  so  to  be.  Then,  in  December  1864,  the 
pursuer  attended  the  marriage  of  Mrs.  Ross,  and  acted  as  a  bridesmaid,  and  signed  her 
name  as  witness  to  the  marriage  "  Isabella  Morrison  " ;  and  on  that  occasion  she  stated 
distinctly  to  Mrs.  Ross  that  she  would  never  marry  Mr.  Dobson.  This  was  four 
months  after  the  day  when  the  pursuer  now  alleges  that  she  was  married. 

Thus  the  result  of  my  examination  of  the  correspondence,  to  which  it  is  unnecessary 
to  refer  in  detail,  is,  (1)  that  there  was  no  written  promise  prior  to  the  connection;  but 
that  the  existence  of  a  promise  prior  to  the  connection  may  be  inferred  from  the  whole 
course  of  the  defender's  letters  to  the  pursuer.  (2)  That  neither  before  nor  after  the 
5th  of  July  1864  is  there  any  evidence  of  the  pursuer's  willingness  to  have  married  the 
defender.     On  the  contrary,  there  is  proof  [353]  o^  lier  repugnance  and  aversion  to 
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sach  marriage ;  and  proof  that  she  denied  that  she  was  married,  and  acted  as  if  she 
was  an  unmarried  woman.  (3)  That  after  the  5th  July  1864  the  defender  held 
strongly  and  enthusiastically  the  notion  that  the  connection  on  that  day  had  heen  a 
betrothal,  and  that  it  was,  to  his  heart  and  feelings,  and  in  his  estimate  of  its  validity, 
equivalent  to  a  private  marriage ;  but  that  during  the  whole  of  this  period  of  upwards 
of  two  years,  extending  down  to  the  beginning  of  September  1868,  the  pursuer  never 
responded  to  hia  expressions  of  attachment,  or  expressed  a  wish  or  willingness  to  marry 
him,  and  still  less  a  belief  that  she  was  married. 

In  these  circumstances,  the  pursuer's  present  demand  for  declarator  of  marriage, 
looking  to  her  whole  previous  language  and  conduct,  would  be  not  only  amazing,  but 
quite  without  any  intelligible  explanation,  if  it  were  not  for  the  circumstances  to  which 
I  now  advert. 

It  appears  that  the  defender  handed  to  the  pursuer  a  sum  of  upwards  of  £300 
about  the  end  of  1863.  He  says  on  the  record  that  he  gave  it  to  her  with  a  view 
to  marriage,  and  in  order  that  she  might  supply  herself  with  clothing,  and  thereafter 
provide  furniture  for  a  house.  On  the  other  hand,  the  pursuer  told  the  Rev.  Mr. 
Blanshard  that  that  sum  "had  been  given  to  her  as  a  daughter."  Now,  whatever  was 
the  footing  on  which  the  sum  was  given,  it  is  certain  that  the  pursuer  denied  that  she 
either  received  it  or  retained  it  with  a  view  to  marriage.  It  has  never  been  returned 
to  the  defender.  As  long  as  no  demand  was  made  for  it,  no  attempt  was  made  by  the 
pursuer  to  claim  the  position  of  the  defender's  wife ;  but  no  sooner  was  repayment  of 
this  sum  demanded  than  this  action  of  declarator  of  marriage  was  raised.  This  is  the 
only  explanation  which  suggests  itself  of  the  extraordinary  change  which  has  taken 
place  in  the  pursuer's  views  and  intentions.  After  years  of  patient  endurance  of  the 
suspense  and  unhappiness  of  unsettled  relations  towards  one  who  received  his  affection- 
ate advances  in  a  spirit  colder  than  indifference,  and  more  hostile  than  repugnance,  the 
defender  had  abandoned  the  fond  imaginations  of  marriage  which  he  had  so  long 
chenshed.  But  he  thought  he  was  entitled  ta  his  money,  and  desired  its  restoration. 
Then  the  woman  who  had  spurned  him,  and  almost  driven  him  frantic  by  her  treatment, 
suddenly  changes  her  mind,  and  meets  his  claim  for  the  money  by  an  action  of 
declarator  of  marriage. 

If  it  be  said  that,  in  the  application  of  the  law  of  marriage,  the  Court  is  under  the 
necessity  of  finding  these  two  persons  to  have  been  united  by  the  sacred  ties  of  marriage 
in  1864,  it  must  at  least  be  admitted  that  the  circumstances  to  which  it  is  proposed  to 
apply  the  law  are  in  this  case  very  unusual  and  unfavourable.  It  is  therefore  especially 
necessary  to  consider  carefully  the  import  and- bearing  of  the  principles  of  our  marriage 
law  on  the  facts  of  this  very  singular  case. 

I  have  already  explained  that  the  only  case  presented  to  us  is  one  of  alleged  marriage 
by  promise  suhsequerUe  coptda.  It  is  in  regard  to  that  case  that  we  are  called  on  to 
consider  the  principles  of  law. 

Nothing  less  than  a  promise  to  marry  will  suffice ;  and  the  promise  must  be  legally 
proved  to  have  been  given  previous  to  the  copula. 

The  fact  of  a  previous  courtship  of  an  honourable  kind,  and  with  a  view  to  marriage, 
although  not  sufficient  in  itself,  is  not  without  great  importance  as  one  of  the  circum- 
stances by  the  aid  of  which  we  construe  written  proof  of  promise.  The  promise  must 
be  proved  by  the  writ  or  by  the  oath  of  the  party  alleged  to  have  promised.  The  law 
does  not  require  a  written  promise,  but  it  must  be  proved  by  writ  or  oath  of  party  that 
there  had  been  a  promise.  The  promise  may  be  gathered  from  many  letters  in  a  course 
of  correspondence,  and  these  letters  may  be  read  in  the  light  shed  on  them  by  the 
conduct  of  the  parties,  and  by  the  surrounding  circumstances.  But  nothing  must- be 
left  to  mere  conjecture,  and  the  promise  cannot  be  proved  by  inference  from  the  circum- 
stances alone.  The  probability  of  a  promise,  or  the  inference  that,  under  all  these 
circumstances,  a  promise  may  have  been  given,  is  not  sufficient  to  instruct  that  promise, 
which,  if  followed  by  connection  on  the  faith  of  it,  may  constilftite  marriage.  It  is 
quite  right  to  take  all  the  aid  for  construction  which  can  be  derived  from  a  review  of  the 
whole  conduct  of  the  parties,  and  the  whole  circumstances  of  the  case  ;  but  it  is  now 
quite  settled, — too  firmly  settled  to  admit  of  dispute, — that  the  promise  [354]  niust  be 
proved  by  writ  or  oath  of  the  defender,  and  proved  to  have  been  given  of  a  date  prior 
to  the  act  of  connection.  It  is  sufficient  to  refer  on  this  point  to  the  decisions 
in  the  cases  of  Monteith  v.  Robb,  5th  March  1844,  6  D.  934;  of  M^Kenzie  v. 
Stewart,  5th  February  1848,  10  D.  611 ;  Ross  v.  M'Leod,  7th  June  1861,  23  D.  972 ; 
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and  Longwofth  v.  Yelverton,  as  decided  in  the  House  of  Lords,  ante,  vol.  iL  (H.  L.)  p. 
49.  If,  in  point  of  fact,  the  will  of  the  woman  at  the  time  of  the  copula  was  not  to 
expect  or  desire  the  fulfilment  of  the  promise,  then  there  is  no  marriage. 

It  is  said  that  her  consent  is  proved  hy  legal  presumption  arising  from  the  fact  of 
copula  following  on  the  promise.  It  may  he  so  proved.  In  such  cases  it  frequently  is 
so  proved.  But  I  am  of  opinion  that  the  consent  of  the  woman  is  not  necessarily  or 
universally  proved  by  the  presumption  created  by  the  fact  of  connection. following  after 
promise.  Mere  sequence  in  point  of  time  is  not  sufficient  of  itself  to  create  the  pre- 
sumption of  consent  which  the  law  requires.  The  post  hoc  ergo  propter  hoc  is  not 
absolutely  conclusive.  It  seems  to  me  impossible  to  exclude  all  inquiry  into  the  conduct 
of  the  parties  and  the  surrounding  circumstances  of  the  connection  as  instructing  the 
motives,  feelings,  and  intentions  which  prompted  or  accompanied  the  act. 

Of  course  the  copula  may  be  proved  jjrow^  dejure.  In  this  case  connection  on  one 
occasion  only  has  been  established.  That  appears  from  the  letters,  and  is  instructed 
by  the  judicial  admission  of  the  defender. 

But  in  order  to  the  constitution  of  marriage  by  promise  aubsequente  copula,  the  copula 
must  be  conceded  by  the  woman  on  the  faith  of  the  promise.  This  is  the  principle  or 
theory  of  our  law  on  the  subject.  The  relation  of  the  copula  to  the  promise  must  be 
that  of  a  concession  or  surrender  of  person  by  the  woman  in  reliance  that  the  man's 
promise  of  marriage  will  be  fulfilled.  In  the  ordinary  case  of  copula  following  on  a  pro- 
mise 6f  marriage,  the  natural  and  reasonable  presumption  is  that  the  woman  desired 
that  the  man  should  fxilfil  his  promise,  that  she  relied  upon  his  doing  so,  and  that  she 
yielded  her  person  on  the  faith  of  such  fulfilment.  That  is  a  very  natural  presumption ; 
and,  in  the  absence  of  evidence  to  the  contrary,  the  law  accepts  the  presumption  as 
sufficiently  instructing  the  required  relation  between  the  copula  and  the  promise.  But 
it  is  not  &  presumptio  juris  et  de  jure.  It  does  not  exclude  proof  to  the  contrary.  I 
do  not  mean  to  say  that  after  the  fact  of  connection  following  a  promise  has  been 
proved  the  woman  can  be  required  to  prove  the  motives  and  intentions  under  which 
either  party  acted.  In  the  absence  of  all  proof  to  the  contrary  the  law  will  apply  the 
presumption.  But  the  presumption  must  yield  to  the  fact  if  proof  be  adduced  to  meet 
the  presumption,  and  be  sufficient  to  displace  and  destroy  it. 

Where  there  is  a  specific  promise  in  writing,  as  a  bond  or  letter  given  by  the  man 
to  the  woman,  and  accepted  and  retained  by  her,  the  fact  of  her  so  accepting  and  retain- 
ing the  written  promise  is  of  itself  a  response  to  the  promise,  and  the  presumption  will 
be  that,  holding  that  promise  in  her  possession,  she  yielded  her  person  on  the  faith  of 
it.  But  that  element  is  awanting  when  .the  only  evidence  of  the  promise  is  obtained 
from  the  construction  put  upon  letters  written  by  the  defender  after  the  date  of  connec- 
tion. 

I  do  not  think  it  can  be  said  to  be  universally  true  that  the  connection  following  a 
promise  has  been  consented  to  on  the  faith  of  the  promise.  I  could  suppose  such  a  case 
as  a  man  writing  a  letter  to  a  woman  containing  a  distinct  promise  of  marriage,  and  the 
woman  replying, — "  I  do  not  desire  or  care  for  your  promise  of  marriage, — send  me  £5 
and  I  will  receive  you  to-night ; "  and  £5  was  sent  to  her  accordingly.  Could  it  be 
reasonably  maintained  that  connection  following  upon  that  letter,  and  that  reply,  con- 
stituted marriage  ?  I  think  not.  Suppose  another  case.  A  gentleman,  in  the  course 
of  an  impassioned  love-letter,  distinctly  promises  marriage.  To  this  letter  the  lady,  in 
the  more  refined  but  not  less  licentious  sentiment  of  Eloise,  replies, — "I  want  no 
promise  of  marriage,  I  do  not  wish  to  be  restrained  by  such  obligations.  No,  make  me 
mistress  to  the  man  I  love."  I  am  of  opinion  that  connection  following  upon  such  a 
letter  and  such  a  reply  would  not  amount  to  marriage.  All  relation  between  the  con- 
nection and  the  preceding  promise  would  be  disproved,  and  there  would  consequently 
be  no  room  for  the  presumption  that  the  one  had  induced  the  other. 

[355]  Now,  applying  the  principles  of  law  which  I  have  endeavoured  to  explain  to 
the  ascertained  facts  of  the  case  before  us,  I  have  arrived  at  the  conclusion  that  the 
pursuer  has  not  established  a  marriage  between  her  and  the  defender.  Her  letters,  and 
her  whole  conduct,  have  forced  upon  me  the  conviction  that  she  did  not  mean  or  wish 
to  marry  the  defender,  tliat  she  did  not  rely  on  his  fulfilment  of  a  promise  to  marry, 
that  at  the  time  when  she  yielded  her  embraces  she  neither  expected  nor  desired  the 
fulfilment  of  any  such  promise,  and  did  not  surrender  her  person  on  the  faith  of  it.  If 
I  am  right  in  this  view  of  the  evidence  afforded  by  her  own  conduct  and  letters,  then 
there  is  no  marriage. 
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I  have  in  vain  endeavoured  to  find  any  expression  or  indication  of  an  intention  to 
marry  the  defender  in  the  letters  or  the  conduct  of  the  pursuer  down  to  the  beginning 
of  September  1868.  I  quite  admit  that  if  there  really  was  a  marriage  constituted  by 
promise  gubseqtiente  copula  in  •July  1864,  neither  of  the  parties,  nor  both  of  them 
together,  could  extricate  themselves  from  the  relation  of  husband  and  wife  so  consti- 
tuted. •  It  is  with  reference  to  the  proceeding  which  is  alleged  to  constitute  marriage 
that  the  evidence  derived  from  the  whole  conduct  of  the  pursuer  becomes  important, 
and  it  is  in  the  application  of  the  evidence  to  the  conduct  of  the  woman  on  that  occa- 
sion that  I  find  grounds  for  the  conclusion  that  the  connection  was  not  on  the  faith  of 
the  promise.  In  two  letters  written  by  the  defender  to  the  pursuer  in  September  1868, 
lie  demands  back  the  money  which  in  the  ardour  of  his  love  he  had  handed  to  her. 
Then,  but  not  till  then — at  the  distance  of  upwards  of  two  years  after  the  copula — the 
pursuer  appears  to  have  resolved  on  claiming  the  position  of  the  defender's  wife ;  and 
the  answer  she  made  to  his  letters  claiming  the  money  was  this  action  of  declarator  of 
marriage  brought  within  a  few  months.  Nor  is  this  all.  I  have  already  explained  that 
the  pursuer  did  not  in  Any  letter  of  hers  address  the  defender  as  her  husband.  But 
after  she  received  these  two  letters  from  the  defender  demanding  back  his  money,  she 
then,  in  October  1868,  and  while  preparing  to  raise  this  action,  wrote  at  the  end 
of  one  of  the  defender's  extravagantly  affectionate  letters,  said  to  be  of  date  April  or 
May  1866,  addressing  her  as  his  wife,  these  words, — "  I  acknowledge  Thomas  Dobson 
is  my  husband.*'  (Signed)  "  Isabella  Morrison  Dobson."  This  is  the  only  time  she 
ever  subscribed  that  name,  the  only  time  she  ever  attempted  to  claim  the  position 
of  the  defender's  wife ;  and  this  she  wrote  in  the  presence  of  her  agent,  and  in  the 
course  of  preparing  to  bring  this  action.  In  short,  the  first  thing  she  did  after  the 
defender  demanded  his  money  was  to  attempt  to  support  her  claim  by  writing  this 
acknowledgment ;  and  the  next  thing  she  did  was  to  bring  her  action  of  declarator,  and 
produce  that  acknowledgment. 

On  the  whole  matter,  although  the  case  is  peculiar  in  its  facts,  and,  in  some  respects, 
important  in  legal  principle,  I  have  been  unable  to  arrive  at  any  other  conclusion  than 
that  the  pursuer  has  failed  to  instruct  a  marriage  between  her  and  the  defender  by 
promise  subsequente  copula. 

Lord  Dbas  concurred. 

Lord  Kinloch. — I  have  arrived  at  the  same  result ;  and  my  view  may  be  stated  in 
two  or  three  short  sentences.  When  a  marriage  is  sought  to  be  constituted  by  a  pro- 
mise of  marriage  made  by  a  man  to  a  woman  suhseqvente  copula,  I  think  it  clear  that  it 
is  not  necessary  that  the  woman  prove  a  formal  acceptance  by  her  of  the  promise.  But 
I  consider  it  indispensable  that  she  should  satisfy  the  Court  that  the  conduct  of  the  man 
produced  in  her  mind  the  will  and  intention  to  be  married  to  him,  and  that  she  yielded 
her  person  to  his  embraces  in  the  belief  and  purpose  of  becoming  his  wife.  In  the 
ordinary  case  this  will  be  fairly  presumable  from  the  copula  following  on  the  promise. 
In  the  present  very  singular  case,  I  think  the  evidence  proves  directly  the  contrary  to 
have  taken  place ;  for  it  satisfies  me  that  at  the  time  of  the  intercourse,  on  5th  July 
1864,  the  pursuer  did  not  yield  her  person  to  the  defender  in  the  belief  and  purpose  of 
becoming  his  wife  ;  and  that  for  years  afterwards  she  resisted  the  defender's  proposals 
to  be  married,  or  to  hold  herself  as  married  to  him.  She  [356]  cannot  be  now  permitted 
to  set  up  the  intercourse  as  effecting  a  marriage,  which  her  conduct  proves  she  did  not 
at  the  time  intend. 

Lord  PRKaiDKNT  concurred. 

The  following  interlocutor  was  pronounced : — "  Recall  the  interlocutor  of  Lord 
Jerviswoode,  complained  of :  Find  that  the  pursuer  has  failed  to  establish  any  of  the 
grounds  of  action  libelled :  Therefore  assoilzie  the  defender,  and  decern :  Find  the 
pursuer  liable  in  expenses,  and  remit,"  &c. 

Lindsay  &  Paterson,  W.  S. — P.  S.  Bbveridoe,  S.S.C. — Agents. 
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No.  76.  VIII.  Macpherson,  356.     17  Dec.  1869.     2d  Div.— Lord  Barcaple,  R 

Charles  Cunningham  Scott  and  Others  (MacGown's  Trustees),  Pursuers 

and  Beal  Saisers. 
Archibald  Eobbrtson,  Claimant. — Gifford — Lorirrier. 
Anna  M.  A.  Robertson,  Claimant. — Millar — Burnet 

Succession — Conditio  si  sine  liberis — Accretion. — Two  testators,  in  their  joint  settle- 
ment, directed  their  trustees  to  hold,  during  the  subsistence  of  a  liferent,  a  sixth 
share  of  the  residue  of  their  estate  ''  for  behoof  of  the  daughters  of  our  deceased 
sister,  .  .  .  equally  among  them,  or  the  issue  of  such  as  may  predecease  the  sui- 
vivor  of  us,  in  fee ;  but  failing  daughters,  or  their  issue,  then  the  said  sixth  part 
or  share  shall  belong  to  their  surviving  brothers,  equally  among  them,  in  fee."  One 
of  the  nieces  having  died  unmarried,  and  the  other  being  married,  the  testators,  by 
a  codicil,  directed  the  share  of  the  one  sister  to  be  paid  to  her  brother  ^.,  and  the 
share  of  the  other  to  her  brother  B,  One  of  the  brothers  predeceased  the  surviving 
testator,  leaving  a  child.  In  a  competition  between  this  child  and  the  surviving 
brother,  held  (I)  that  the  share  of  the  predeceasing  brother  did  not  accresce  to  the 
survivor ;  (2)  that  the  child  was  entitled  to  her  father's  share  under  the  conditio  si 
sine  UberiSf — Lord  Benholme  reserving  his  opinion  on  the  question  whether  that  rule 
applied  to  the  case. 

The  deceased  Misses  Janet  and  Jane  MacGown,  by  mutual  deed  of  settlement, 
dated  10th  November  1838,  conveyed  to  themselves  jointly,  and  the  survivor  in  liferent, 
and  after  the  death  of  the  survivor  to  certain  trustees,  their  whole  estate. 

It  was,  inter  alia,  provided  that  the  trustees  should  hold  one-sixth  of  the  residue 
during  the  lifetime  of  their  brother,  Robert  MacGown,  in  trust  "for  behoof  of  the 
daughters  of  our  deceased  sister,  Mrs.  Mary  MacGown,  spouse  of  the  late  George 
Robertson,  merchant  in  Greenock,  equally  among  them,  or  the  lawful  issue  of  such  as 
may  predecease  the  survivor  of  us,  in  fee ;  but  failing  daughters,  or  their  issue,  then 
the  said  sixth  part  or  share  shall  belong  to  their  surviving  brothers,  equally  among  them, 
in  fee." 

By  a  codicil,  executed  by  the  testators  on  6th  and  10th  January  1843,  they  declared 
that  Susan  Robertson  (the  only  one  of  Mrs.  Robertson's  daughters  then  surviving) 
"  shall,  in  respect  of  her  marriage,  have  no  part  of  the  said  one-sixth  part  or  share  in 
question,  but  the  same  shall  belong  and  be  paid  over  to  George  Robertson,  her  brother ; 
and,  farther,  that  the  said  Archibald  Robertson,  also  son  of  our  said  deceased  sister, 
shall  have  the  part  of  the  said  sixth  share  which  would  have  fallen  to  his  deceased 
sister,  Rachel  Robertson,  had  she  been  in  life." 

Jane  MacGown,  the  surviving  testator,  died  on  20th  January  1868.  Mrs. 
Robertson's  son,  George  Robertson,  survived  Miss  Janet  MacGown,  and  also  Robert 
MacGown,  the  annuitant,  but  predeceased  Miss  Jane  MacGown,  leaving  an  only  child, 
named  Anna  Maria  Adelaide  Robertson,  a  party  hereto.  The  only  other  son,  the  said 
Archibald  Robertson,  one  of  the  parties  hereto,  survived  the  said  Miss  Jane  MacGown. 

The  one-half  of  the  said  sixth  share  of  residue  formed  the  fund  in  medio  [357]  in 
the  action ;  and  Archibald  Robertson  and  Anna  Maria  Adelaide  Robertson  respectively 
claimed  it. 

Miss  Anna  Robertson  pleaded ; — (2)  George  Robertson  having  survived  the  testatrix 
Miss  Janet  MacGown,  the  said  share  of  residue  vested  in  him  upon  her  death.  (3)  Or 
otherwise,  the  claimant.  Miss  Robertson,  is  entitled  to  the  said  share,  in  respect  of  the 
implied  condition  si  sine  liberis  decesserit. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  that,  on  a  soimd  con- 
struction of  the  said  mutual  settlement  and  codicil,  the  condition  si  sine  liberis  applies 
to  the  bequest  of  one-half  of  one-sixth  part  of  the  free  residue  of  the  estate  in  favour  of 
the  deceased  George  Robertson,  constituting  the  fund  in  medio ;  and  that  the  claimant 
Miss  Robertson,  as  only  child  of  the  said  George  Robertson,  is  entitled  to  take  said 
bequest :  Repels  the  claim  of  the  said  Archibald  Robertson :  Sustains  the  claim  of  the 
said  Miss  Anna  Maria  Adelaide  Robertson ;  ranks  and  prefers  her  to  the  whole  fund  in 
mediOy  and  decerns :  Finds  the  said  Archibald  Robertson  liable  in  the  expenses  of  the 
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competition :  Finds  the  real  raisers  entitled  out  of  the  fund  in  medio  to  the  expenses  of 
raising  and  bringing  the  action  into  Court :  Allows  accounts  of  said  expenses  to  be  given 
in,  and,  when  lodged,  remits  the  same  to  the  Auditor  to  tax  and  report."  * 

[358]  Archibald  Robertson  reclaimed,  and  argued,  that  the  presumption  in  favour 
of  the  doctrine  »i  sine  liberie  might  be  redargued,  and  that  it  was  excluded  by  the  terms 
of  the  trust-settlement,  t  The  share  of  residue  was  left  by  the  settlement  to  the  "sur- 
viving  brothers  " ;  there  was  no  mention  or  bequest  to  the  issue  or  lieirs  of  such  of  the 
brothers  as  might  have  predeceased.  This  was  not  an  unintentional  omission,  because, 
in  a  former  clause,  the  issue  of  the  predeceasing  daughter  were  specially  included.  The 
codicil  excepted  the  only  surviving  daughter,  and  the  residue  thus  fell  to  be  paid  to  the 
brothers  who  were  called  by  names,  and  whose  issue  were  not  intended  to  be  benefited. 

MIbs  Robertson  argued,  that  the  rule  ei  sine  liheris  applied,  and  that  it  could  not  be 

*  "  NoTB. — There  was  clearly  no  vesting  in  the  person  of  George  Robertson,  who 
predeceased  the  last  surviving  testatrix.  The  question  is  whether  his  only  child,  the 
claimant  Miss  Robertson,  is  entitled  to  take  in  his  room.  It  is  imnece^jbary  to  determine 
what  would  have  been  the  rights  of  parties  in  this  respect  if  the  matter  had  stood  upon 
the  provision  as  to  the  sixth  share  to  be  held  during  the  life  of  Robert  MacGown,  as  it 
was  conceived  in  the  original  deed  of  settlement.  The  Lord  Ordinary  thinks  that  the 
codicil  contains  a  new  and  different  provision  in  regard  to  that  share,  which  must  be 
held  to  regulate  the  present  question. 

'*By  the  deed  of  settlement  that  share  was  bequeathed  to  the  daughters  of  the 
truster's  deceased  sister,  Mrs.  Robertson,  or  the  lawful  issue  of  such  of  them  as  might 
predecease  the  survivor  of  the  trusters,  in  fee.  Failing  daughters  or  their  issue,  then  the 
share  was  to  belong  to  their  surviving  brothers,  equally  among  them.  By  the  form  of 
bequest,  the  sixth  share  was  given  as  a  U7ium  quidy  first  to  the  daughters,  equally 
among  them,  and  their  issue ;  and  then,  failing  daughters  and  their  issue,  to  their  sur- 
viving brothers,  equally  among  them.  Both  the  daughters  and  their  brothers  were  to 
take  as  a  class,  and  they  were  to  take  the  sixth  share  equally  among  them. 

**  By  the  codicil  the  disposal  of  this  share  is  entirely  changed.  The  trusters'  sister, 
Mrs.  Robertson,  had  two  daughters,  Susan  and  Rachel,  and  two  sons,  George  and 
Archibald.  At  the  date  of  the  codicil,  Susan  Robertson  had  married,  and  Rachel  had 
died  unmarried.  The  trusters,  by  the  codicil,  declare,  in  reference  to  the  sixth  share  in 
question,  that  Susan  shall,  in  respect  of  her  marriage,  have  no  part  of  it,  *  but  the  same 
shall  belong  and  be  paid  over  to  George  Robertson,  her  brother.'  The  language  is  in- 
accurate, but  the  tmeaning  plainly  is,  that  George  is  to  take  the  half  of  the  sixth  share 
to  which  Susan  would  have  been  entitled,  if,  according  to  the  original  intention  of  the 
trusters,  it  had  divided  between  her  and  her  sister,  the  latter  being  still  in  life.  The 
codicil  goes  on  to  declare,  that  Archibald  shall  have  the  part  of  the  sixth  share  that 
would  have  fallen  to  his  deceased  sister  Rachel  had  she  been  in  life.  The  brothers  are 
not  merely  brought  in  to  take,  to  the  exclusion  of  Susan,  the  surviving  sister,  and  her 
issue,  to  whom  they  were  postponed  in  the  original  settlement ;  they  are  no  longer  called 
as  a  class,  and  they  are  not  to  take  one  legacy  equally  between  them.  They  are  each 
called  nominaiim  and  separately,  and  they  each  get  a  separate  and  distinct  legacy.  This 
is  not  a  mere  change  of  expression.  It  introduces  elements  which  the  law  looks  to  as 
of  primary  importance  in  determining  the  character  of  a  bequest,  and  the  presumable 
intention  of  the  testator  in  the  event  of  the  predecease  of  the  legatee.  The  Lord 
Ordinary  [358]  thinks  that  intention  must  in  the  present  case  be  gathered  from  the 
separate  bequest  to  each  of  the  brothers  in  the  codicil,  and  not  from  the  joint  bequest 
to  them  as  a  class,  and  only  as  conditional  institutes,  made  under  different  circumstances 
in  the  original  settlement 

"  If  this  is  the  mode  in  which  the  settlement  and  codicil  are  to  be  read,  there  does 
not  appear  to  be  any  room  for  doubt  that  the  condition  si  sine  liberie  must  apply.  The 
trusters,  throughout  their  settlement,  are  providing  for  nieces  and  nephews,  preferring 
nieces,  as  was  natural  in  their  position,  but  excluding  those  whom  they  thought  to  be 
provided  for  by  marriage.  One  of  the  daughters  of  their  sister,  Mrs.  Robertson,  being 
married,  and  excluded  on  that  ground,  and  the  other  having  died,  they  leave  separate 
but  equal  bequests  to  her  two  sons  nominatim.  This  is  just  the  kind  of  case  to  which 
the  condition  most  clearly  applies." 

t  Douglas'  Executors,  Feb.  5, 1869,  ante,  vol.  vii.  p.  504 ;  Hamilton  v,  Hamilton,  Feb, 
8, 1838,  16  S.  p.  478;  M'Laren  on  Trusts,  L  p,  669 ;  Thomson  v.  Robb,  13  D.  1326. 
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said  that  the  issue  of  persons  who  were  specially  named,  were  less  favoured  than  the 
children  of  members  of  a  class  unnamed.* 

Lord  Justice-Clerk. — The  opinion  I  have  formed  is  in  favour  of  adhering  to  the 
interlocutor  of  the  Lord  Ordinary.  I  think  the  principle  si  sine  liberis  is  applicable  to 
this  case.  In  our  law  that  principle  is  not  so  much  the  rule  of  Roman  law  as  an  implied 
conditional  institution  of  issue  failing  their  parents  in  certain  cases.  In  a  settlement  of 
a  parent,  or  of  one  standing  in  loco  parentis^  especially  if  the  settlement  embrace  the 
whole  estate  of  the  granter,  a  presumption  arises  that  the  children  of  those  called  shall 
succeed,  failing  their  parents.  The  case  of  Thomson  v.  Robb  (13  D.  1326),  shews  that 
that  presumption  may  arise  in  a  case  like  the  present, — a  provision  in  favour  of  nephews 
and  nieces  of  the  grantor.  The  only  question  then  is,  is  there  anything  in  this  deed  to 
exclude  the  presumption  ?  It  was  contended  at  the  bar,  that  the  issue  of  nephews  and 
nieces  called  in  the  prior  part  of  this  settlement  were  excluded.  I  do  not  read  the  deed 
so.  Applying  the  rules  regarding  the  application  of  the  conditio  si  sine  liheris,  I  should 
have  read  the  deed,  apart  from  the  provision  to  George  Robertson's  children,  as  imply- 
ing the  condition.  It  is  the  case  of  a  general  disposition ;  the  provisions  are  in  favour 
of  specific  classes ;  and  there  is,  properly  speaking,  no  selection  made.  It  was  argued 
that  there  was  a  selection  made,  and  that  one  class  was  more  favoured  than  another.  I 
do  not  think  that  is  a  sound  contention.  The  classes  are  all  on  an  equal  footing,  except 
that  one  family  gets  two-sixths,  whereas  the  others  get  one-sixth  only;  and  further, 
that  there  is  a  natural  wish  to  give  the  preference  to  those  who  stand  naturally  most  in 
need  of  assistance,  nieces  before  nephews,  and  those  who  are  unmarried  before  those  who 
are  married.  There  is  no  mark  of  predilection  in  the  provisions  to  the  first  four  families. 
In  these  cases  the  presumption  would  clearly  have  been  applicable,  and  the  issue  of  pre- 
deceasing nephews  and  nieces  have  taken. 

[359]  "^^^  ^^^^  question  is,  how  are  we  to  read  the  codicil  along  with  the  settle- 
ment? The  Lord  Ordinary  holds  "that  the  codicil  contains  a  new  and  different 
provision  in  regard  to  the  sixth  share,  which  must  be  held  to  regulate  the  present 
question."  I  concur  in  that  opinion.  The  provision  in  the  settlement  was,  that  in  the 
event  of  daughters  and  their  issue  failing,  the  surviving  brothers  should  take  the  share 
jointly.  Under  that  provision  there  would  manifestly  have  been  a  right  of  accretion 
in  Archibald,  the  surviving  brother.  But  the  codicil  alters  that.  The  codicil  must  no 
doubt  be  read  along  with  the  settlement ;  but  as  its  object  is  to  alter  the  settlement,  it 
must  be  read  as  importing  what  is  not  in  the  settlement.  Its  provisions  are  essentially 
different.  Unless  Archibald  can  claim  under  the  codicil,  he  cannot  claim  at  all,  for  it 
is  impossible  to  import  the  survivorship  clause  from  the  settlement,  and  allow  it  effect 
in  the  entirely  different  disposition  made  by  the  codicil.  The  codicil  must  be  held 
to  revoke  that  clause.     If  that  be  so,  there  is  at  once  an  end  to  the  claim  of  Archibald. 

The  question  then  arises,  is  the  child  of  George  entitled  to  come  in  under  the 
conditio  si  sine  liberis  Y  I  think  she  is.  George  was  to  take  in  Susan's  place,  and  the 
fact  that  Susan's  children  would  have  taken  under  the  settlement  strengthens  me  in 
my  opinion  that,  under  the  codicil,  the  daughter  of  George  is  also  entitled  to  take  by 
the  conditio  si  sine  liberis. 

Lord  Cowan. — I  am  of  the  same  opinion.  It  is  quite  settled,  in  conformity  with 
the  decision  in  the  case  of  Mackenzie  t\  Holte  (M.  6602),  and  other  decisions  of  the 
Court,  that  where,  in  a  general  settlement  of  one  in  loco  parentis,  a  class  is  called,  the 
children  of  predeceasers,  though  not  expressly  named,  are  entitled  to  the  share  which 
would  have  fallen  to  their  parents.  In  Mackenzie's  case  the  finding  of  the  Court,  so 
far  as  it  bore  on  the  present  case,  was,  "  that  the  issue  of  such  of  the  children  as  died 
before  the  said  James  I^Iackenzie  (a  legatee)  have  right  to  their  parents'  shares  of  said 
legacy."  We  have  here  the  case  of  five  families  of  the  brothers  and  sisters  of  the 
grantors;  and  among  these  families  they  divide  the  whole  residue  of  their  estate. 
Such  a  disposition,  occurring  as  it  does  in  a  family  settlement,  gives  rise  to  the 
presumption  that  issue  shall  take,  failing  their  parents.  But  the  clause  of  the 
settlement  more  particularly  in  question  here  provides  a  sixth  share  "  for  behoof  of  the 
daughters  of  our  deceased  sister,  Mary  MacGown,  spouse  of  the  late  George  Robertson, 
equally  among  them,  or  the  lawful  issue  of  such  of  them  as  may  predecease  the 
survivor  of  us."     So   that  under  that  clause,  by  express  provision,  the  issue  of  a 

*  Barber  v.  Findlater,  13  S.  432 ;  Scott  v.  Hutton,  6  D.  520 ;  Dixon  v.  Dixon,  2 
Rob.  App.  p.  1  (I»rd  Brougham's  opin.  p.  22). 
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predeceasing  daughter  were  entitled  to  take  in  the  parent's  place.  And  what  the 
codicil  does  is  just  to  place  the  two  sons  of  Mary  MacGown  or  Robertson  in  the 
position  held  under  the  settlement  by  their  sisters.  That  being  so,  I  cannot  doubt 
that  as,  under  the  settlement,  issue  of  daughters  were  called  expressly,  so,  reading  the 
settlement  along  with  the  codicil,  the  implied  will  of  the  granters  is,  that  the  sons' 
issue  should  also  take. 

Lord  Bbnholme. — I  concur.  The  case  depends  on  the  codicil  alone.  The  special 
bequest  contained  in  the  settlement  to  sons,  failing  daughters,  was,  I  think,  recalled 
along  with  the  bequest  to  the  daughters,  and  a  new  arrangement  was  made  by  the 
codicil,  one-twelfth  being  given  to  each  of  the  two  sons.  The  only  question  between 
the  parties  here  is  as  to  there  being  a  right  of  accretion  in  Archibald.  That  is  the 
sole  title  that  Archibald  can  put  forward,  and  if  he  fails  to  establish  it  he  is  out  of 
Court.  In  this  case  I  am  very  clear  that  there  is  no  good  claim  on  the  ground  of 
accretion.  It  could  arise  only  in  the  case  of  a  surviving  brother  claiming  right  to  an 
independent  legacy  left  to  his  deceased  brother,  from  the  express  terms  of  the  deed 
making  the  bequest.  But  the  terms  founded  on  here  must  be  held  to  have  been 
recalled  by  codicil,  making,  as  it  does,  a  different  and  new  arrangement. 

Taking  that  view  of  the  case,  I  think  the  question  of  the  applicability  of  the  maxim 
«  sine  liheris  ought  never  to  have  been  disputed  between  these  two  claimants.  Even 
if  it  were  applicable,  it  is  not  available  to  the  only  competing  claimant,  for  he  has  no 
right  to  the  bequest  in  any  event.  If  the  principle  be  [360]  applicable  to  the 
circumstances  of  this  case,  it  can  operate  only  in  favour  of  parties  who  are  not  here,  and 
with  regard  to  whom  our  judgment  is  in  absence. 

The  inclination  of  our  law  is  to  extend  the  maxim  si  sine  liheris^  but  the  limits 
within  which  it  is  applicable  are  not  very  distinctly  fixed.  In  the  case  of  nephews  and 
nieces  called  collectively  it  has  been  held  to  apply ;  but  it  is  not  so  clearly  applicable 
to  the  case  of  individuals  of  a  class  called  nominatim.  A  distinction  has  been  taken 
between  persons  chosen  out  of  a  class,  and  a  whole  class  called  collectively.  The 
natural  presumption  I  should  think  would  be  that  when  the  testator  chose  out 
particular  individuals  from  a  class,  the  children  of  these  personce  predelectce  were  also 
by  implication  called.  But  the  case  of  Hamilton  raises  an  unfavourable  distinction 
between  such  persons  called  nominatim  and  persons  called  as  a  class.  The  difference  is 
one  of  very  considerable  nicety,  and  is  not,  I  think,  quite  settled ;  but  as  there  is  no 
one  represented  here  who  can  found  on  the  applicability  of  the  maxim, — the  only 
competing  claimant  resting  his  claim  on  a  ground  which  I  am  clearly  of  opinion  is  un- 
tenable,— I  concur  in  the  result  reached  by  your  Lordships. 

Lord  Neavbs. — I  concur.  The  question  is,  does  George's  daughter  take  the  share 
of  residue,  provided  to  her  father,  under  the  conditio  si  sine  liheris  ?  I  think  the  result 
come  to  by  the  Lord  Ordinary  is  sound.  There  is  a  tendency  in  our  law  to  favour  the 
children  of  legatees  to  whom  the  testator  stands  in  loco  parentis.  So,  when  such  a 
legatee  dies  before  the  testator,  our  law,  under  certain  restrictions  and  exceptions, 
holds  that  there  is  an  implied  conditional  institution  of  the  children  of  the  legatee, 
under  which  the  bequest  goes  to  them,  rather  than  to  remote  substitutes  or  the  next-of- 
kin.  There  are  minute  distinctions  between  the  cases  to  which  this  principle  applies, 
and  to  which  it  does  not  apply ;  but  the  principle  is  well  founded,  and  owes  its  origin 
to  natural  feeling.  The  presumption  that  children  were  conditionally  instituted  may 
of  course  be  overcome  by  facts  shewing  a  different  intention  on  the  part  of  the 
testator.  In  this  case  I  think  that  these  ladies  intended  that  the  share  of  George 
should  go  to  his  children  if  he  predeceased  them,  rather  than  that  it  should  fall  to 
Archibald  or  the  next-of-kin.  I  cannot  throw  out  of  accoiint  the  fact  that  this  is  a 
mutual  settlement,  which  on  the  death  of  either  of  the  granters  became  unalterable. 
One  of  the  ladies  died  in  the  belief  that  George,  and  consequently  his  family,  would 
succeed  to  a  certain  share  of  their  joint  estate.  Then  George  dies,  before  the  other 
testatrix,  and  the  question  is,  must  the  bequest  go  to  the  next-of-kin  1  All  the 
indications  of  intention  are  against  such  a  result,  and  I  think  that  we  must  allow 
the  daughter  to  succeed  to  the  share  that  would  have  gone  to  her  father  had  he 
survived. 

Thb  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

D.  J.  Macbrair,  S.S.C. — ^William  Mason,  S.S.C. — ^Agents. 

[Oommenied  upon,  Bogie's  Trs.  v,  Christie,  1882,  9  R.  453.] 
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No.  77.  Vni.  Maophbrson,  360.     17  Doc.  1869.     2d  Div.— R 

The  Eev.  Sholto  Douglas  Campbell  Douglas. — Clifford — Duncan. 
The  Trustees  under  the  Marriage-Contracts  of  W.  Scott,  Yr.  of  Ancrum, 

and  of  J.  E.  YORKE. — Sol-Gen.  Clark — Mackay. 

Entail — Minerals — Bond  of  Provision. — An  lieir  of  entail  by  bond  of  provision  secured 
his  daughters  in  a  sum  equal  to  three  years  free  rent  of  the  estate.  A  considerable 
portion  of  the  rental  was  derived  from  lordships  on  minerals,  a  new  lease  of  which 
had  been  entered  into  at  a  gieatly  increased  rent  within  three  years  of  the  heir  o! 
entail's  death.  Held  in  the  circumstances  that  the  free  rent  should  be  taken  to  be 
the  average  of  the  three  years  preceding  the  death  of  the  granter. 

This  was  a  special  case  for  the  opinion  of  the  Court,  to  ascertain  the  amount  due 
to  the  daughters  of  General  Monteath  Douglas  under  bonds  of  provision  securing  them 
in  three  years  free  rent  of  an  estate,  the  greater  portion  of  the  rent  of  which  was 
derived  from  minerals. 

The  Rev.  Sholto  Douglas  succeeded  the  late  General  Monteath  Douglas  [361]  ^ 
heir  of  entail  in  the  estate  of  Douglas-Support.  By  a  bond  of  provision  in  conformity 
with  the  deed  of  entail,  the  General  had  burdened  the  estate  in  favour  of  his  daughters, 
Mrs.  Scott  and  Mrs.  Yorke,  with  a  sum  not  exceeding  three  years  free  rent. 

The  greater  part  of  the  rental  of  the  estate  was  derived  from  minerals.  In  the 
year  1868-1869,  during  which  General  Monteath  Douglas  died,  the  land  rental  was 
£1562,  while  the  lordship  from  minerals  amounted  to  £6104. 

The  amount  of  the  mineral  income  varied  from  year  to  year.  At  the  date  of  the 
death  of  General  Monteath  Douglas,  in  October  1868,  the  minerals  on  the  estate  were 
let  on  a  lease  for  thirty-one  years,  commencing  at  Whitsunday  1866.  Previous  to  the 
commencement  of  this  lease  the  minerals  had  been  worked  under  a  lease  dated  in  1837, 
two  years  of  which  had  yet  to  run,  but  which  was  renounced  when  the  new  lease  was 
entered  into.  In  the  old  lease  the  minerals  are  described  as  "  All  and  Whole  the  seam 
or  seams  of  coal  and  ironstone."  In  the  new  lease  the  subject  let  is  described  as  "All 
and  Whole  the  coal,  ironstone,  bituminous  shale,  and  fire-clay."  The  fixed  rent  under 
the  old  lease  was  £700;  under  the  new  lease  it  was  £1500.  There,  was,  under  both 
leases,  the  alternative  of  a  lordship,  the  rates  of  which  were  largely  increased  under  the 
new  lease,  and  lordships  imposed  on  a  variety  of  products  not  mentioned  in  the  old 
lease. 

The  following  were  the  questions  of  law  for  the  opinion  of  the  Court: — "(1) 
Whether,  in  calculating  the  free  rent  of  the  estate,  under  tlie  said  bond  of  provision, 
the  rental  derived  from  lordships  on  minerals  in  the  estate  is  to  be  taken  at 
£21,714,  8s.  9d.,  being  the  amount  for  the  year  current  at  the  death  of  the  granter  of 
the  bond?  or  (2)  £18,721,  2s.,  being  an  average  of  the  seven  years  including  and 
immediately  preceding  the  year  of  the  death  of  the  granter  of  the  bond  1  or  (3)  £20,973, 
16s.  6d.,  being  an  average  of  the  three  years  including  and  immediately  preceding  the 
year  of  the  death  of  the  granter  of  the  bond,  and  being  the  period  of  the  currency  of 
the  new  lease  ?  or  (4)  Whether  the  amount  of  the  rental  is  to  be  estimated  on  any 
other  footing,  and  fixed  at  any  other  sum." 

The  heir  of  entail  argued  that  the  amount  should  be  the  fair  annual  value  of  the 
minerals — which  might  be  the  rental  of  the  year  in  which  the  last  proprietor  died,  and 
might  not — and  that  the  Court  were  not  bound  by  any  previous  decision  to  fix  a 
particular  number  of  years  from  which  to  draw  an  average,  but  should  in  each  case 
determine — it  might  be  after  special  inquiry — what  the  annual  value  was. 

The  marriage-contract  trustees  argued  that  the  case  of  Well  wood  *  was  not  to  be 
followed  as  a  precedent.  It  was  not  an  unanimous  judgment,  and  it  was  opposed  to 
two  older  cases.f  The  actual  free  rental  for  the  year  in  which  the  granter  of  the  bond 
died  should  be  taken. 


♦  Well  wood  V.  WeUwood,  Dec.  20,  1848,  11  D.  248. 

t  Douglas  of  Mains,  May  15,  1822,  F.  C. ;  Campbell  v.  Campbell,  May  21,  1831,  9 
S.  624 ;  Earl  of  Rothes  v.  The  Countess,  Jany.  29,  1829,  7  S.  339 ;  Maitland  r. 
Maitland,  Dec.  22,  1840, 12  D.  416;  Leitb  v.  Leith,  June  10,  1862,  24  D.  1059. 
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LoBD  Justigs-Clbrk. — I  am  of  opinion  that  this  case  is  substantially  regulated  by 
that  of  Wellwood.  There  were  two  questions  determined  in  that  case,  and  they  may 
be  held  to  have  been  determined  deliberately  and  conclusively.  The  first  of  these  is 
that  minerals  are  not  to  b^  regarded  in  this  class  of  cases  as  being  jmiies  soli,  and  so  not 
alienable  by  an  heir  of  entail  in  possession,  but  that  a  mineral  rent  is  to  be  held  as  part 
of  the  income  or  produce  of  the  entailed  [362]  estate.  The  opposite  doctrine  was 
considered  both  by  Lord  Jeffrey  and  Lord  Mackenzie  to  be  too  subtle  and  metaphysical 
for  practical  application.  The  second  matter  decided  was,  that  where  a  mineral  rent  is 
payable  on  the  footing  of  a  lordship  or  a  royalty  on  output,  the  yearly  rent  in  cases  of 
this  nature  is  not  necessarily  to  be  taken  as  the  amount  payable  for  the  year  of  the 
proprietor's  death,  but  may  be  calculated  on  an  estimate  or  average.  This  is  manifestly 
equitable,  because  minerals  are  not  a  yearly  crop,  and  to  ascertain  the  true  rent 
applicable  to  each  year  of  the  lease  it  is  necessary  to  estimate  it  on  some  p.'obable 
average  of  the  output. 

I  think  these  principles  are  sufficient  for  the  decision  of  this  case.  It  is  not,  how- 
ever, necessary  to  follow  the  precedent  of  Wellwood's  case  to  the  effect  of  taking  an 
average  of  seven  years.  That  average  was  adopted,  because,  in  the  circumstances  of 
Wellwood's  case,  it  appeared  to  be  reasonable.  It  would  not  be  reasonable  in  the 
present  case,  because  the  existing  lease  was  only  three  years  old  at  the  death,  and  the 
rent  payable  under  it,  whether  fixed  rate  or  royalty,  was  nearly  double  that  of  the 
former  Jease.  Indeed,  although  the  case  of  Wellwood  fixed  that  this  question  might  be 
solved  by  an  estimate,  it  does  not  follow  that  that  estimate  is  necessarily  to  ba 
calculated  by  an  average.  I  could  imagine  cases  in  which  it  would  be  right  to  arrive 
at  the  result  by  a  valuation  conducted  on  ordinary  principles.  In  the  present  case,  the 
average  output  of  the  last  three  years  will,  in  my  opinion,  shew  with  sufficient  distinct- 
ness the  annual  value  of  this  mineral  field,  and  will  do  substantial  justice  between  the 
parties. 

Lord  Cowan. — I  can  imagine  a  case  where  minerals  extensively  worked  up  to  the 
date  of  the  proprietor's  death  were  [thereafter  found  to  be  almost,  or  altogether, 
exhausted.  In  such  a  case,  it  might  be  contended  with  great  force  that  there  ought 
not  to  be  imposed  on  the  heir  the  burden  of  provisions,  enhanced  in  amount  by 
reference  to  minerals,  the  subject  from  which  such  rent  was  to  be  drawn  by  him 
after  his  succession  having  been  exhausted.  But  we  have  not  to  deal  with  such  a  case. 
At  the  date  of  the  death  of  the  granter  of  this  bond  of  provision,  the  minerals  on  the 
estate  were  let  on  a  thirty-one  years  lease  at  an  annual  rental.  I  am  not  inclined  to 
attach  any  importance  to  the  fact  that  in  the  lease  the  return  for  minerals  is  called 
"rental,"  while  the  term  employed  by  the  statute  is  "annual  proceeds."  The  two 
terms  are,  I  think,  convertible.  There  is  no  suggestion  of  probable  exhaustion  of  the 
minerals  within  a  year  or  two.  The  fact  of  the  lease  being  for  thirty-one  years  presents 
strong  evidence  to  the  contrary.  Hence  it  is  clear  that  the  return  derived  annually 
from  the  minerals  must  be  taken  into  view. 

The  true  question  in  such  cases  always  is,  what  was  the  fair  annual  rent  or 
proceeds  as  at  the  death  of  the  granter.  That  being  so,  what  is  the  best  way  to  arrive 
at  that  ?  In  this  case,  I  think,  an  equitable  measure  is  afforded  by  the  average  of  the 
rental  of  the  three  years  which  have  run  of  this  new  lease. 

Had  there  been  an  allegation,  on  the  one  hand,  on  the  part  of  the  children,  that 
during  these  three  years  the  rental  of  the  minerals,  owing  to  exceptional  circumstances, 
had  not  come  up  to  the  usual  amount,  and  that  the  average  rental  of  these  three  years 
would  not  afford  a  fair  measure  of  the  annual  produce,  or,  had  the  heir  of  entail,  on  the 
other  hand,  stated  that  the  rents  of  these  three  years  were  exceptionally  high,  these 
averments  would  have  been  of  very  great  importance,  and  must  have  been  kept  in  view 
in  applying  the  principle  laid  down  in  the  case  of  Wellwood  to  the  circumstances  of  this 
case.  No  such  allegations,  however,  are  made,  and  I  think  that  in  accepting  the 
average  of  these  three  years  we  shall  apply  an  equitable  measure. 

Lord  Benholme. — I  concur  in  the  opinions  expressed  by  your  Lordships.  I  think 
that  the  circumstances  of  this  case  leave  little  doubt  that  the  equitable  way  of  deciding 
this  question  is  to  apply  the  average  of  the  three  years  under  the  new  lease.  Were  we 
to  take  the  average  rent  during  a  longer  period,  we  should  be  compelled  to  introduce 
into  our  estimate  rent  drawn  under  an  expired  and  inapplicable  lease,  under  which  the 
return  for  the  minerals  was  affected  by  circumstances  which  do  not  exist  in  connection 
with  the  present  lease. 
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[363]A.f ter  Rome  doubt  as  to  the  applicability  of  a  valuation  by  Bcientific  men  to  a  ques- 
tion of  this  kind,  to  fix  the  value  of  the  minerals  as  at  the  date  of  the  granter's  death,  I 
am  unable  to  see  that  such  a  principle  of  valuation  could  in  any  case  be  applicable.  The 
elements  on  which  the  average  to  be  struck  depends  are,  what  is,  and  in  time  past  has 
been  the  annual  value  of  the  mineral  yield,  and  I  do  not  think  that  the  Court  k 
entitled  to  give  effect  to  a  valuation,  for  that  would  be  to  introduce  considerations  of 
what  the  value  of  the  minerals  will  be  in  time  to  come.  There  are  doubtless  questions 
in  the  solution  of  which  the  element  of  prospective  rent  may  be  taken  into  account, 
but  I  cannot  think  that  such  an  element  can  be  allowed  to  influence  us  in  a  case  like 
this.  To  do  so  would  be  to  supersede  a  calculation  intended  by  the  statute  to  be 
founded  on  events  that  had  happened,  by  a  calculation  proceeding  on  events  that  are  to 
happen. 

Lord  Neaves. — I  concur.  We  are  following  the  precedent  of  Wellwood  so  far  as 
that  case  established  a  principle,  and  we  are  taught  by  that  case  too,  that  the  principle 
must  be  applied  in  reference  to  the  circumstances  in  which  each  question  arises.  If  a 
mineral  field  were  let  for  a  fixed  rent  only,  I  doubt  if  we  could  inquire  further,  for  a 
fixed  rent  is  intended  to  represent  an  average,  and  seems  to  supersede  any  other  con- 
sideration of  that  matter. 

But  when  there  is  a  lordship,  the  case  is  different.  There  is  there  a  sort  of  partner- 
ship between  the  proprietor  and  the  tenant,  and  the  tenant  has  the  power  to  put  out  more 
or  less  in  each  year,  so  that  the  lordship  may,  and  probably  does,  fluctuate  considerably. 
In  such  a  case,  it  is  necessary  to  take  an  average  of  years. 

In  the  present  case,  three  years  seems  to  be  a  sufficient  period  of  time.  To  go 
further  back  would  include  the  years  of  the  old  lease,  when  not  only  the  lordship  was 
smaller,  and  the  output  greater,  but  the  conditions  of  the  lease  were  otherwise  materially 
different  from  the  present. 

As  to  a  valuation,  there  are  circumstances  in  which  I  can  fancy  that  it  would 
be  necessary,  as,  where  a  mineral  field  was  not  let  but  worked  by  the  proprietor 
himself. 

This  interlocutor  was  pronounced: — "The  I^ords,"  &c.,  "are  of  opinion  that  the 
first  and  second  questions  should  be  answered  in  the  negative,  and  that  the  third 
question  should  be  answered  in  the  affirmative,  and  that  it  is  unnecessary  to  answer  the 
fourth  question ;  and  they  find  that  in  calculating  the  free  rent  of  the  estate,  with  a  view 
of  fixing  the  amount  of  the  provisions  due  to  the  marriage-contract  trustees,  the  amount 
of  the  rental  derived  from  the  minerals  is  to  be  taken  at  the  sum  of  £5843,  being  an 
average  of  three  years  including  and  immediately  preceding  the  year  of  the  death  of 
the  granter  of  the  bond  of  provision,  and  being  the  period  of  the  currency  of  the  new 
lease ;  and  decern." 

John  Gibson,  Jr.,  W.S. — Alex.  Howe,  W.S. — Agents. 

[Overruled,  Lord  Belhaven  and  Stenton,  1896,  23  R.  423.] 

[Referred  to,  Earl  of  Home  v.  Lord  Belhaven  &  Stenton,  1900,  2  F.  1218.] 


No.    78.  VIII.    Macpherson,    363.      18    Dec.    1869.      1st    Div.— Lord 

Jerviswoode,  B. 

Colonel  Charles  Leslie  and  Others  (Heritors  of  Insch),  Complainers. — 

SoL'Gen,  Clark — Shand, 
Eev.  Archibald  Storie,  Respondent. — D.-F.  Gordon — Bim'i-e, 

Church — Manse — Additions — Structural  Alterations — Presbytery,  Power  of. — On  reports 
of  men  of  skill,  held  that  the  condition  of  a  manse  was  such  that  the  Presbytery  were 
entitled  to  order  not  only  repairs,  but  additions. 

Opinions,  that  where  the  repairs  required  upon  a  manse  are  very  extensive,  or  involve 
structural  alterations,  it  is  competent  for  the  Presbytery  to  order  such  additions  as  are 
necessary  to  make  the  manse  a  suitable  residence  for  the  minister. 

This  was  a  note  of  suspension  and  interdict  by  the  heritors  of  the  parish  of  Insch 
against  certain  deliverances  of  the  Presbytery  of  Garioch,  ordaining  them  to  execute 
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additions  and  repairs  on  the  manse  and  office-houses  [364]  of  Insch,  according  to  plans 
and  specifications  referred  to  in  a  report  by  Mr.  Mackenzie,  architect,  Aberdeen. 

The  parish  contained  1565  inhabitants,  and  the  stipend  averaged  £250,  with  a  glebe 
Taloed  at  £14  per  annum. 

The  manse  was  built  in  1769,  and  a  wing  was  added  in  1822.  In  1860  it  was  re- 
paired, and  a  coal  cellar,  washing-house,  &c.,  added,  at  a  cost  of  £270.  It  consisted  at 
the  date  of  the  deliverances  of  the  Presbytery  of  a  dining-room,  sitting-room,  study, 
three  bed-rooms,  and  dressing-room,  three  attics,  kitchen,  servant's  bed-closet,  pantries, 
closets,  &c. 

Mr.  Mackenzie  recommended  a  new  wing,  containing  dining-room,  drawing-room, 
and  two  bed-rooms,  one  of  the  existing  bed-rooms  to  be  added  to  the  lobby,  another 
tnmed  into  a  study,  and  certain  other  alterations,  additions,  and  repairs,  estimated  to 
eost^  with  architect's  and  clerk's  fees,  £702,  3s. 

The  heritors  offered  repairs  according  to  plans  prepared  by  Messrs.  Reid,  architects, 
Elgin,  involving  an  expenditure  of  £216,  19s.,  and  also  any  other  repairs  which  might 
be  necessary,  but  they  refused  additions. 

The  note  having  been  passed,  and  a  record  made  up,  the  Lord  Ordinary  (Jervis- 
woode)  remitted  to  Mr.  C.  G.  H.  Kinnear,  architect,  Edinburgh,  "  to  inspect  the  manse 
and  offices,  to  examine  the  process,  and  to  report  quam  primum  upon  the  present  state 
of  the  manse  and  offices ;  in  what  manner  and  at  what  cost  they  may  be  repaired  so  as 
to  render  them  a  suitable  residence  for  the  minister ;  and  in  the  event  of  his  being  of 
opinion  that  the  existing  accommodation  is  insufficient,  to  state  in  what  respect  they 
are  so,  what  additions  he  considers  necessary,  and  the  cost  at  which  these  might  be 
executed." 

Mr.  Kinnear  reported : — "  The  walls  and  the  most  of  the  roofs  appear  to  be  in  a 
pretty  good  condition ;  but  a  large  part  of  the  interior  finishing,  which  has  been  of  an 
inferior  description  originally,  is  in  a  bad  state  of  repair,  and  much  of  the  internal 
woodwork  of  the  older  part  of  the  house  is  now  considerably  decayed,  and  the  plaster 
cracked  and  broken.  This  is  chiefly  the  case  in  the  first  and  attic  floors,  the  ground  floor 
being  in  a  comparatively  good  condition,  with  the  exception  that  the  windows  require 
to  be  properly  hung,  some  of  the  cases  renewed,  the  door  locks  repaired,  and  the 
cracked  and  broken  plaster  mended.  In  the  first  floor  the  flooring-boards  of  the  west 
bed-room  and  the  store-closet  are  in  a  rotten  and  dangerous  state,  and  require  to  be 
entirely  renewed,  and  the  joisting  of  the  former  strengthened  by^an  iron  beam,  or  other- 
wise, in  place  of  the  present  light  wooden  beam.  The  flooring-boards  of  the  remainder 
of  this  floor  in  the  older  part  of  the  house  require  extensive  renewing  and  repair. 
Several  of  the  doors  in  this  floor,  as  well  as  elsewhere  throughout  the  house,  are  decayed, 
and  need  to  be  renewed  or  provided  with  new  stiles,  and  the  locks  in  the  house 
generally  require  to  be  repaired.  Several  of  the  window-cases  require  new  sills,  the 
bossings  and  inside  sills  repaired,  and  almost  the  whole  windows  throughout  the  house 
need  to  be  properly  hung.  In  the  attics  the  walls  are  not  strapped  and  lathed,  and  the 
plaster  is  consequently  damp.  Kain  also  comes  in  at  the  junction  of  the  roofs  and  the 
chinmey-stalks  and  skews,  in  consequence  of  defects  in  the  pointing.  A  good  deal  of 
the  plaster  in  the  ceilings  of  two  of  the  attics  is  broken  down,  and  the  floor  of  the  best 
attic  over  the  dining-room,  which  is  used  as  a  day  nursery  or  school-room,  appears  to 
be  entirely  without  deafening,  so  that  the  dining-room  cannot  be  occupied  with  any 
comfort  when  it  is  in  use.  The  deafening  throughout  the  house  generally  seems  to  be 
defective;  but  from  the  lowness  of  the  ceilings,  it  will  be  difficult  to  remedy  this 
entirely.  A  [366]  good  deal  of  the  stair  is  decayed,  and  almost  the  whole  of  the  treads 
of  the  steps  require  to  be  renewed.  The  mantel-pieces  are  almost  all  of  wood,  and 
some  of  them  are  in  an  insecure  and  imperfect  state,  and  without  proper  shelves.  The 
bells  and  bell-pulls  have  been  removed,  and  some  of  the  hearthstones  are  cracked,  and 
endangering  the  joisting  of  the  floors.  The  stone  ridges,  as  well  as  the  skews  and  other 
hewn  work,  and  the  window-cases,  require  repointing  with  cement,  some  of  the  slates 
have  fallen  out,  some  of  the  chimney  cans  need  to  be  renewed,  and  the  barling  requires 
to  be  repaired.  There  is  no  proper  system  of  drainage  at  present ;  and  as  the  ground 
floor  is  very  nearly  on  a  level  with  the  ground  in  front,  and  is  even  under  that  of  the 
ground  behind,  the  ground-floor  rooms,  especially  of  the  back  wing,  are  damp,  and 
occasionally  water  actually  flows  in  at  the  kitchen  door,  and  also  rises  up  through  the  floor 
of  the  milk-house.  The  ground  should  be  excavated  at  the  back,  so  as  to  be  below  the 
level  of  the  floor — sloped  in  such  a  way  as  to  cause  the  surface  water  to  run  away  from 
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the  house,  and  a  goocl  tile  drain  should  he  carried  entirely  round  the  huilding,  to  cany 
away  the  water  from  the  pipes  from  the  roofs,  and  from  the  surface.  The  offices  con* 
sist  of  a  range  of  huildings  within  a  few  feet  of  the  hack  of  the  manse,  forming  three 
sides  of  a  square,  with  a  dung-pit  in  the  centre.  They  contain  a  washing-house,  with 
drying-loft  ahove,  a  five-stalled  stahle,  with  loft  above,  a  byre,  bam,  and  cart-shed, 
with  corn-loft  over  it;  and  to  the  west  a  small  range,  consisting  of  a  gig-house, 
piggery,  poultry-house,  and  privy.  The  walls  and  roofs  of  the  offices  are  in  a  fair  state 
of' repair;  and  the  putting  on  of  a  few  slates,  and  mending  the  pointing  of  the  skews 
and  ridges,  and  harling  of  the  walls,  will  put  them  into  a  good  condition.  But  the  floor  of 
the  washing-house  should  be  relaid,  so  as  to  give  a  run  for  the  water  to  the  drain ; 
the  causewaying  of  the  stables  requires  to  be  repaired,  and  a  proper  gutter  made  at  the 
bottom  of  the  stalls  ;  the  end  window  needs  reglazing,  and  the  door-posts  are  decayed, 
and  the  byre  fittings  need  to  be  renewed.  Means  should  be  adopted  for  draining  the 
surface  water  away  from  the  back,  so  that  it  may  not  run  into  the  byre,  as  it  does  at 
present ;  and  rhoncs  should  be  put  round  the  eaves  of  all  the  offices.  The  wall  of  the 
dung-pit  is  in  a  ruinous  state ;  the  upper  part  of  the  south  door  of  the  bam,  and  the 
west  door,  require  to  be  renewed,  and  some  repairs  done  to  the  plastering  and  flooring  of 
the  gig-house  and  privy.  The  garden  walls  are  in  a  fair  state  of  repair ;  but  a  proper  stone 
coping  should  be  put  on  them,  in  place  of  the  present  finishing  of  small  stones  and  lime. 
Some  pointing  is  also  required,  and  the  door  needs  repair.  If  the  works  which  have 
been  above  described  are  carried  out,  the  manse  and  offices  will  be  put  into  a  good  state 
of  repair.  The  expense  of  doing  so  I  estimate  at  £180.  But  the  reporter  is  of  opinion 
that  even  when  so  repaired  they  will  not  be  a  suitable  residence  for  the  minister,  inas- 
much as  the  existing  accommodation  is  insufficient  as  regards  both  its  extent  and 
character.  As  regards  the  extent  of  the  accommodation,  the  reporter  considers  that 
the  number  of  bed-rooms  is  insufficient.  As  already  stated,  there  are  only  three  bed- 
rooms with  one  dressing-room,  besides  the  attics,  and  there  is  no  proper  servants'  bed- 
room, but  merely  a  small  closet  off  the  kitchen.  The  reporter  considers  that  thers 
should  be  not  fewer  than  four  bed-rooms  and  two  dressing-rooms,  besides  the  three  attics, 
one  of  which  may  be  made  into  a  servants'  room.  There  is  no  water-closet  or  bath,  both  of 
which  are  indispensably  necessary  in  such  a  house,  and  a  proper  scullery  is  also  required. 
As  regards  the  character  of  the  existing  accommodation,  the  reporter  is  of  opinion  that 
the  public  rooms  are  insufficient,  because  of  the  excessive  lowness  of  the  ceilings,  the 
one  being  only  eight  feet  eight  inches  high,  and  the  other  eight  feet  one  inch  high. 
The  staircase  and  [366]  hiner  lobby  are  insufficient  because  of  their  darkness,  and  the 
stair  is  inconveniently,  and  even  dangerously  steep.  The  study  is  so  extremely  small  as 
to  be  quite  unsuited  for  its  pui'pose,  and  it  is  besides  ])laced  in  an  inconvenient  situa- 
tion on  the  first  floor,  and,  therefore,  not  readily  accessible  by  those  whom  the  minister 
requires  to  see  on  business.  The  attics  in  the  old  house  are  scarcely  fit  for  occupation, 
as  they  are  lighted  only  by  a  small  skylight  in  each.  They  should  have  good  dormer 
windows  put  in,  the  gable  walls  should  be  strapped  and  lathed,  and  the  flooring  of  the 
attic  of  the  wing  should  be  lifted,  and  deafening  put  in.  In  the  offices  the  reporter  is 
of  opinion  that  it  is  necessary  to  provide  a  turnip  house,  to  build  iip  to  the  roof  the 
walls  between  the  byre  and  barn,  and  the  barn  and  corn-loft,  which  are  at  present  only 
of  the  height  of  the  said  walls,  to  remove  the  dung-pit,  which  is  in  a  most  objectionable 
position  within  fifteen  feet  of  the  house,  to  the  back  or  north  side  of  the  offices,  to  alter 
the  privy  door  to  the  north  side,  so  that  it  will  not  be  commanded  by  the  windows  of  the 
house,  and  to  provide  the  piggery  with  a  court.  The  reporter  has  prepared  a  plan 
shewing  the  additions  and  alterations  he  would  make  in  accordance  with  the  above 
recommendations,  and  he  is  of  opinion  that  if  they  are  executed,  and  the  repairs  on  the 
existing  building,  previously  referred  to,  carried  out,  the  manse  and  offices  will  be  made 
a  perfectly  suitable  residence  for  the  minister.  The  reporter  has  made  an  estimate  of 
the  cost  of  doing  so,  and  he  is  of  opinion  that  it  will  be  about  £560,  including  painting 
and  papering  the  manse  where  affected  by  the  alterations,  and  repairing  the  garden  wall 
as  recommended." 

The  Lord  Ordinary  pnmounced  this  interlocutor : — "  Finds  as  matter  of  fact  that 
the  manse  of  the  parish  of  Insch,  offices,  and  other  buildings  connected  therewith, 
as  referred  to  in  the  record,  are,  in  their  existing  condition,  in  a  state  of  disrepair,  and 
that  operations  involving  considerable  expenditure  are  necessary  to  restore  the  said 
manse  and  others,  so  as  to  render  them  sufficient  for  the  uses  and  purposes  to  which 
they  are  severally  destined,  or  intended  to  be  applied :  Finds  in  point  of  law,  with 
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reference  to  the  preceding  finding,  and  to  the  facts  which  are  disclosed  in  detail  in  the 
foresaid  report,  that  it  was  within  the  competency  of  the  Presbytery  to  decern  for  repairs 
to  the  manse  and  offices  aforesaid,  and  that,  therefore,  to  the  extent  of  allowing  the 
execution  of  those  repairs  which  are  reported  by  Mr.  Kinnear  to  be  required  to  put  the 
sud  manse,  offices,  and  other  buildings  in  a  good  state  of  repair,  and  the  probable  expense 
of  which  repairs  he  estimates  at  the  sum  of  £180,  the  suspension  ought  to  be  refused  ; 
and  to  the  said  extent  and  effect  refuses  the  same  accordingly."  * 

[367]  ^®  minister  reclaimed.     At  advising, — 

Lord  President. — ^A  Presbytery,  in  exercising  their  judicial  functions  as  to  the 
repairs  and  rebuilding  of  manses,  have  often  before  them  questions  of  great  difficulty 
and  nicety,  and  I  think  one  is  bound  in  fairness  to  them  to  say  that  they  have  no  very 
clear  rule  of  law  to  guide  them.  When  the  repairs  required  on  a  manse  to  make 
it  sufficient  are  slight,  and  of  the  nature  of  proper  repairs, — that  is,  when  they  amount 
merely  to  restoration  of  the  manse  against  wear  and  tear,  there  is  no  doubt  that  the 
Presbytery  can  go  no  farther  than  merely  to  order  such  repairs,  although  it  may  be 
that  the  manse  is  not  such  as  they  would  be  authorised  to  order  as  a  new  manse,  if 
the  old  one  had  fallen  into  ruin ;  and,  on  the  other  hand,  when  a  manse  is  in  such 
a  state  of  decay  that  the  repairs  will  amount  very  nearly  to  the  cost  of  building  a  new 
manse,  the  Presbytery  are  entitled  to  order  a  new  manse  to  be  built.  These  are  the 
two  extreme  cases,  as  to  which  there  is  no  difficulty.  But  there  is  a  variety  of  cases 
between  these  two  extremes,  and  many  such  cases  have  come  before  the  Court.  It 
may  not  be  possible  to  reconcile  all  these  cases,  but  we  must  endeavour  to  extract  from 
them  some  general  rule.  It  appears  to  me  that  the  cases  in  which  a  Presbytery  may 
order  additions  to  a  manse  which  is  clearly  unsuitable  in  capacity  and  accommodation 
for  the  minister,  are  those  in  which  it  has  either  become  impossible  to  keep  it  up  at 
all  without  structural  alteration,  or  in  which  the  extent  and  expense  of  the  repairs, 
even  assuming  that  they  do  not  involve  structural  alteration,  are  very  large,  and 
approach  to  the  cost  of  what  is  necessary  to  convert  it,  by  additions  and  alterations, 
into  a  suitable  residence.  The  question  is,  whether  the  one  case  or  the  other  is  here 
presented  to  us ;  whether  we  have  proof  that  to  put  the  manse  into  repair,  without 
extending  the  building,  it  is  necessary  to  resort  to  structural  alteration,  and  what  are  the 
repairs  necessary  to  make  it  habitable,  as  compared  with  those  required  to  make  it 
not  only  habitable  but  suitable.  Now,  I  should  have  had  some  difficulty  in  saying 
that  the  structural  alterations  are  so  radical  that  by  themselves  they  would  justify 
us  in  ordering  additions,  if  it  were  not  that  this  must  be  taken  in  combination  with 
the  amount  in  expense  of  repairs  necessary  to  make  it  habitable  at  all.  The  structural 
alterations  involved  are,  however,  not  immaterial.  One  of  the  most  important  is  the 
excavation  of  ground,  which,  the  reporter  says,  is  absolutely  necessary  to  make  it 
habitable  in  respect  of  damp.  That  is  a  very  considerable  alteration  on  the  structure 
of  the  house,  for  the  result  is  to  place  it  in  a  different  position  and  on  a  different 
foundation  from  where  it  was  previously,  with  the  soil  above  the  level  of  the  floor. 
It  is  now  to  be  in  an  elevated  position,  with  the  water  running  away  on  all  sides. 
Then  the  putting  in  of  an  iron  beam  to  support  the  joists  of  the  upper  floor  is  also 
a  structural  alteration.  Of  the  amount  of  expense  necessary  to  carry  through  that 
alteration  we  cannot  judge  beforehand.  Sometimes  difficulties  and  troubles  arise  in 
the  course  of  such  operations  quite  unexpectedly,  especially  in  an  old  house.     It  is  also 

*  "  Note. — This  case  is  one  of  a  class  which  usually  presents  features  in  detail 
which  affect  and  interfere  with  the  application  of  any  pure  and  abstract  principle  of 
law.  Here  the  peculiarity  appears  to  consist  in  this,  that  while  the  manse  and  offices 
are  in  many  respects  constructed  according  to  a  plan  faulty  and  deficient  in  various 
respects,  the  buildings,  as  such,  are  in  a  condition  capable  of  being  put  in  a  good  state  of 
repair  at  a  cost,  as  Mr.  Kinnear  reports,  of  only  £180.  It  is  true  that  the  reporter  esti- 
mates that  the  cost  of  additions  and  alterations  which  he  would  recommend,  with  a 
view  to  the  suitable  accommodation  of  the  minister,  is  *  about  £560 ' ;  but  it  is  obvious 
that  such  additions  and  alterations  could  only  be  sanctioned  as  taking  the  place  and  in 
lieu  of  a  new  manse,  in  which,  if  carried  out  successfully,  they  would  in  effect  result. 
This,  however,  is  not  the  condition  of  the  case  with  which  the  Lord  Ordinary  has 
here  to  deal,  which  has  relation  merely  to  the  extent  to  which  repairs  may  be  carried 
out  under  the  authority  of  the  Presbytery,  while  there  is  no  proposal  whatever  to  do 
more  than  to  make  repairs  on  an  existing  manse." 
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said  to  be  necessary  that  deafening  should  be  pat  into  some  floors,  and  that  also  inyolves 
structural  alteration.  I  am  disposed  to  think  that  these  structural  alterations  are  not 
immaterial  in  this  case,  although  they  are  not  sufficient  to  lead  me  to  my  conclusion 
without  considering  the  amount  of  expense  of  repairs.  As  to  this  part  of  the  case, 
it  appears  that  eight  years  before  these  repairs  were  called  for,  the  manse  had  been 
repaired  at  a  cost  of  £270.  The  circumstance  that  it  requires  now,  on  the  confession 
of  the  heritors  themselves,  £210  in  addition  to  that  former  expenditure,  is  a  very  strong 
testimony  against  the  condition  of  the  manse  as  a  residence  for  the  minister.  Either 
the  £270  was  well  spent  or  not.  If  that  sum  was  well  spent  in  1861,  and  still 
£210  more  is  needed  to  put  the  manse  into  a  habitable  condition,  it  must  be  a  verj 
bad  manse,  and  we  must  consider  that  it  is  a  manse  which,  within  ten  years,  has 
required  not  £210  but  £210  plus  £270  for  repairs.  On  the  other  hand,  if  the 
£270  was  thrown  away  by  being  applied  to  a  subject  not  capable  of  being  profitably 
repaired,  the  question  arises,  whether  it  ought  not  to  be  pulled  down  altogether.  If 
that  is  its  condition,  our  jurisdiction,  and  that  of  the  Presbytery,  is  let  in  to  order 
alterations  and  additions,  and  therefore  we  are  in  a  condition  to  say  that  this  manse 
ought  to  be  dealt  with  in  the  way  suggested  by  Mr.  Kinnear,  and  that  in  place  of 
merely  repairing  it  at  a  cost  of  £180,  or  [368]  £210,  as  suggested  by  the  heritors,  it 
ought  to  be  put  into  a  better  condition,  by  alterations  and  additions,  at  a  cost  of 
£560,  as  suggested  by  the  reporter. 

In  coming  to  that  conclusion,  I  should  be  sorry  to  think  that  I  trenched  on  the 
authority  of  the  case  of  Kingoldrum.*  After  minute  study  of  that  case,  I  think  it 
expresses  the  law  very  clearly ;  and  although  it  was  not  brought  under  review  in  this 
Court,  it  has  been  followed  in  practice.  I  think  the  conclusion  I  now  arrive  at  is  quite 
consistent  with  that  case.  My  only  doubt  arises  from  the  fact  that  the  same  Judge 
who  pronounced  that  decision  has  come  to  a  different  conclusion  in  the  present  case, 
but  he  appears  to  have  been  influenced  chiefly  by  the  amount  of  repairs  here  bearing 
a  smaller  proportion  than  in  the  previous  case  to  the  estimated  amount  of  alterations 
and  additions.  But  I  am  satisfied  that,  in  addition  to  the  amount  of  repairs,  their 
structural  character  forms  a  material  element  for  consideration. 

Lord  Deab. — I  entirely  agree  in  the  result  at  which  your  Lordship  has  arrived, 
and  very  much  on  the  same  grounds.  I  think  if  there  are  structural  alterations  required 
in  order  to  keep  up  this  manse,  this  entitles  the  Presbytery  to  order  additions.  Mr. 
Kinnear  has  reported  that  repairs  to  the  extent  of  £180  are  required, — a  less  sum  than 
the  heritors  are  willing  to  concede.  That,  however,  is  only  a  general  and  rough 
estimate,  and  does  not  proceed  on  any  detailed  specification  or  calculation,  so  that 
we  must  take  the  case  on  the  footing  on  which  the  heritors  put  it,  that  a  sum  of 
£216  is  necessary  to  be  expended.  Now,  there  are  at  least  three  things  admitted 
to  be  necessary,  which  cannot  in  any  correct  sense  be  called  repairs,  but  are  of  the 
nature  of  structural  alterations  and  improvements.  These  are,  Ist,  the  deafening 
of  the  floor  between  the  school-room  and  dining-room.  That  infers  the  taking  up 
of  the  flooring,  much  of  which  will  probably  be  unfit  to  be  put  down  again,  and  if, 
as  is  alleged,  there  is  not  at  present  room  to  put  in  deafening  between  the  ceiling  and 
the  floor,  it  infers  also  the  destruction  and  renewal  of  the  ceiling.  2d,  The  drainage 
round  the  foundation,  which  involves  not  merely  a  complete  change  of  the  surrounding 
ground,  but  also  the  underbuilding  of  the  existing  foundations ;  and  3d,  the  insertion 
of  an  iron  beam  to  support  the  floor,  which  is  a  modern  structural  improvement  not 
adopted  when  this  manse  was  built. 

But,  apart  from  that  altogether,  the  question  arises,  whether  the  repairs  admittedly 
required  here  are  not  so  extensive  as  of  themselves  to  entitle  the  Court  to  judge 
whether  alterations  or  additions  should  be  made.  That  brings  in  the  observation  made 
by  your  Lordship,  as  to  what  was  done  eight  years  ago,  when  a  sum  of  £270  was  spent 
on  repairs.  That,  with  the  sums  now  proposed  to  be  expended,  makes  a  total  of 
£486  spent  on  this  old  house  in  eight  years,  and  the  probability  is,  that,  at  the  end 
of  other  eight  years,  it  will  require  as  much  to  be  expended  on  it  as  it  does  now.  No 
private  individual,  certainly,  would  think  of  so  dealing  with  a  house  of  his  own,  and 
I  am  not  disposed  to  think  that  the  law  is  so  settled  that  certain  heritors  can  compel 
the  other  heritoi's  to  spend  their  money  in  such  an  imprudent  way. 

I  cannot  doubt  that  the  sensible  thing  in  this  case  would  be  to  build  a  new  manse 

*  Heritors  of  Kingoldrum  r.  Haldane,  &c.,  Jan.  24,  1663,  ante,  vol.  i.  p.  325. 


Tm.  HAGFHEB80N,  368.      HERITORS  OF  INSCH  V.  STORIB  [1869]  489 

altogether.  But  if  the  heritors  will  persist  in  keeping  up  this  old  house  they  may  do 
so.  I  have  little  doubt  the  result  will  be,  before  long,  an  expenditure  greater  than 
would  be  required  at  present  to  erect  a  new  manse.  That,  however,  is  a  question  for 
the  consideration  of  the  heritors  themselves.  All  that  we  can  decide  is,  that  this 
is  a  case  for  alterations  and  additions,  and  not  merely  for  repairs,  and  upon  that  point 
I  have  no  difficulty  in  agreeing  with  your  Lordship. 

As  regards  the  judgment  of  Lord  Jerviswoode  in  the  Kingoldrum  case,  it  lays 
down  the  law  in  a  clear  and  lucid  manner,  and  in  which  I  entirely  agree. 

Lord  Arbmillan. — The  question  is  attended  with  some  delicacy,  because  the  only 
mle  I  can  find  for  our  guidance  is  one  not  very  definitely  laid  down,  and  it  depends 
on  matters  of  fact  which  are  difficult  of  ascertainment.  I  must  hold  it  to  be  settled, 
that  where  there  is  no  objection  to  a  manse,  except  that  the  [369]  accommodation 
is  defective,  the  Presbytery  are  not  entitled  to  order  additions.  But  where  repairs 
are  required  which  involve  structural  alterations,  then  it  is  competent  to  inquire 
whether  it  is  better  to  order  additions  rather  than  mere  repairs.  That,  I  think,  is 
the  rule  which  has  been  recognised,  and  that  is  the  import  of  Lord  Jerviswoode's 
judgment  in  the  Kingoldrum  case.  Here  the  practical  question  is,  do  the  repairs 
which  are  required  involve  such  structural  alterations  as  to  open  the  question,  whether 
it  is  more  prudent  to  order  additions  which  will  make  the  house  comfortable,  than 
to  order  the  mere  repairs  ?  I  think  that  the  repairs  required  are  of  that  kind,  and, 
the  question  being  open  and  competent,  I  cannot  doubt  that  it  is  more  prudent  to 
make  the  alterations  suggested  by  the  architect  than  merely  to  repair. 

LoBD  KiNLOCH. — The  only  difficulty  which  I  have  felt  in  this  case  has  arisen  from 
a  doubt  whether  the  state  of  the  law,  as  fixed  by  the  authorities,  did  not  preclude 
us  from  authorising  additions  to  the  existing  accommodation  in  the  manse,  and  confine 
us,  as  the  Lord  Ordinary  has  considered  himself  to  be  confined,  to  a  mere  appointment 
of  repairs  on  the  existing  manse. 

I  am  satisfied,  on  an  examination  of  the  authorities,  that  the  doubt  has  no  sufficient 
oundation.  I  think  it  clear — (1)  That  the  Court  has  not,  in  the  case  of  the  manse, 
applied  the  rigorous  rule  on  which  they  have  largely  acted  in  the  case  of  the  church — 
viz.  that  they  cannot  order  an  enlargement  unless  repairs  are  necessary  of  such  an 
extent  as  would  cost  nearly  as  much  as  the  construction  of  a  new  church.  (2)  That 
they  have  considered  the  fact  of  extensive  repairs,  though  not  rising  to  this  magnitude, 
being  necessary  in  order  to  make  the  manse  habitable,  as  sufficient  to  let  in  considera- 
tion of  the  question  whether  additions,  greater  or  smaller,  should  not  at  the  same  time 
be  ordered.  The  necessity  of  structural  renovation  in  one  or  other  parts  of  the  building 
Ls  naturally  an  important  element ;  byt  I  do  not  consider  this  indispensable  to  admit 
the  interposition  of  the  Court,  provided  the  repairs  necessary  are  of  a  substantial  and 
extensive  description.  The  jurisdiction  thus  originated  is  necessarily  of  a  discretionary 
character;  but  this  element  imbues  to  a  large  extent  our  whole  jurisdiction  in  this 
matter. 

The  principle  to  which  I  have  alluded,  besides  being  exemplified  in  other  cases, 
is  substantially  the  ruling  ground  of  decision  in  the  case  of  Kingoldrum,  24:th  January 
1863 ;  and  although  this  was  only  the  decision  of  a  Lord  Ordinary,  the  judgment 
has  been  approved  of  in  other  cases.  The  more  recent  case  of  Elliot  ?;.  Hunter,  12th 
July  1867,  does  not  conflict  with  the  other ;  because  in  that  case  the  repairs  necessary 
were  estimated  to  cost  only  ^17 ;  and  the  case  was  therefore  clearly  outside  the  legal 
category. 

In  the  present  case  the  repairs  necessary  to  make  the  manse  habitable  are  of  an 
extensive  description,  including  to  some  extent  structural  renovation.  They  are 
estimated  to  cost  upwards  of  ^200.  And  it  is  by  no  means  to  be  left  out  of  view 
that  only  about  nine  years  ago  repairs  and  alterations  at  the  cost  of  £270  had  been 
found  necessary  on  this  manse.  The  fact  speaks  volumes  as  to  the  character  of  the 
fabric.  And  it  warrants  the  Court  in  stating  on  the  one  side  of  the  account  more 
than  the  mere  amount  of  repairs  falling  to  be  laid  out  at  the  moment.  I  am  satisfied 
that,  applyjng  soundly  the  principle  applicable  to  the  case,  the  Court  is  entitled,  in 
ordering  repairs,  to  order  additions  also.  In  this  way  the  main  reason  of  suspension 
of  the  Presbytery's  decree  entirely  falls  to  the  ground. 

It  would  have  been  with  much  regret  had  I  found  myself  compelled  to  come  to 
any  other  conclusion.  It  is  of  great  importance  that  the  residence  of  the  minister 
of  the  parish  should  be  suitable  to  his  position,  and  comfortable  for  his  family ;  not 
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merely  as  a  tribute  due  to  a  moRt  valuable  and  useful  class  of  men,  but  with  reference 
also  to  those  moral  influences  which  are  very  closely  connected  with  suitable  and 
comfortable  dwellings.  The  manse  of  the  minister  should  be  the  dwelling-house  of 
a  gentleman.  This  is  very  properly  attended  to  in  the  construction  of  new  manses. 
But  there  survive  .too  many  old  fabrics  like  that  in  the  present  case,  which,  utterly 
unht  as  they  are  for  comfortable  or  even  decent  residence,  have  strongly  built  walls, 
and  obstinately  refuse  to  go  into  d.e-{yfQyctij,  These  often  resist,  and  resist  success- 
fully, the  judicial  hand  which  would  amend  them.  It  is  fortunate  if,  when  unable 
to  order  a  new  manse,  we  can  at  least  authorise  those  additions  and  alterations  which 
will  to  some  lesser  extent  enable  the  old  building  to  discharge  its  proper  function,  and 
exhibit  the  true  character  of  a  clerical  residence. 

This  interlocutor  was  pronounced: — "Recall  the  interlocutor:  Find  that,  in  the 
circumstances  of  this  case,  it  was  within  the  competency  of  the  Presbytery  to  decern 
not  only  for  repairs,  but  also  for  alterations  and  additions  to  the  manse  and  offices 
of  Insch :  Therefore  repel  the  reasons  of  suspension,  and  refuse  the  interdict,  and 
decern,  and  remit  to  the  Presbytery :  Find  the  complainers  liable  in  expenses,"  &c 
John  Robertson,  Jr.,  S.S.C. — William  Mitchell,  S.S.C. — Agents. 
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Lord  Clinton  and  Saye. — SoL-Gen,  Clark — Clifford, 
Hon.  Charles  John  Robert  Trbfusis. — D.-F.  Gordon — Fraser. 

Husband  and  Wife — Courtesy — Entail. — Courtesy  extends  to  lands  in  which  a  wife 
dies  infeft  under  an  entail,  unless  it  is  expressly  excluded  by  the  deed  of  entail. 

Husband  and  Wife — Courtesy — Burgage  Stibjeets — Superiorities, — Courtesy  extends 
to  burgage  subjects,  and  to  superiorities. 

Husband  and  Wife — Courtesy — Lands  held  by  Trustees, — Courtesy  does  not  extend 
to  lands  held  by  trustees  for  behoof  of  a  wife. 

Sir  John  Hepburn  Stuart  Forbes  died  in  1866,  being  at  the  time  of  his  death 
possessed  of  the  following  heritable  properties,  viz.  (1)  He  was  heir  of  entail  in 
possession  of  the  lands  of  Fettercairn  and  others,  the  deed  of  entail  containing  a  clause 
whereby  it  was  "  expressly  conditioned  and  provided  that  the  wives  and  husbands  of 
the  several  heirs  succeeding  to  the  said  tailzied  lands  and  heritages  shall  be  excluded 
and  debarred  from  all  right  of  terce  and  courtesy  to  or  u^ion  the  same,  or  any  part 
thereof,  any  law  or  custom  to  the  contrary  notwithstanding."  (2)  He  was  heir  of 
entail  in  possession  of  certain  parts  of  the  lands  of  Invermay,  the  deed  of  entail 
containing  no  clause  of  exclusion  of  terce  or  courtesy.  (3)  He  was  proprietor  in  fee- 
simple  of  the  estate  of  Greenhill,  and  certain  parts  of  the  estate  of  Morningside,  all 
of  which  had  been  feued  out  by  him,  and  of  which,  consequently,  he  only  retained  the 
superiorities ;  and  of  a  house  in  Perth,  held  by  burgage  tenure.  (4)  He  was  proprietor 
in  fee-simple  of  certain  parts  of  Fettercairn  and  Invermay,  and  of  the  lands  and  barony 
of  Pitsligo. 

Sir  John  H.  8.  Forbes,  by  his  trust-disposition  and  settlement,  conveyed  his  whole 
estates,  heritable  and  moveable,  to  trustees,  whom  he  directed  to  convey  his  heritable 
estates  to  such  party  or  parties  as  he  might  appoint;  and  by  subsequent  deed  of 
direction,  dated  in  1858,  he  directed  them,  as  soon  after  his  death  as  convenient,  to 
convey  his  whole  estate  which  by  law  he  could  convey  to  his  daughter,  then  Lidy 
Clinton. 

With  the  view  of  carrying  out  the  purposes  of  the  trust,  notarial  instruments  were 
expede  in  favour  of  the  trustees  in  the  lands  and  barony  of  Pitsligo,  in  the  fee-simple 
portion  of  the  lands  of  Invermay,  and  in  the  fee-simple  portion  of  the  lands  of  Fetter- 
cairn, while,  with  their  authority  and  consent,  and  for  the  purpose  of  more  conveniently 
granting  entries  to  the  vassals,  a  title  was  made  up  in  the  person  of  Lady  Clinton  to 
the  feus  at  Greenhill  and  Morningside,  and  she  was  duly  infeft  therein.  Lady 
Clinton  was  also  served  heiress  of  tailzie  and  provision  in  the  entailed  [371]  portion 
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of  the  lands  of  Fettercairn,  and  also  in  the  entailed  portion  of  the  lands  of  Invermay, 
and  decreets  of  service  in  her  favour  were  duly  recorded  in  the  Register  of  Sasines 
to  the  effect  of  completing  her  title  hy  infeftment  in  said  lands.  Lady  Clinton's  title 
was  also  completed  to  the  house  in  Perth  which  was  held  burgage. 

Lady  Clinton  died  in  1869,  and  was  survived  by  her  husband.  At  this  time  the 
trust  purpose  had  generally  been  fulfilled,  and  the  deeds  to  be  granted  by  the  trustees 
for  denuding  of  the  fee-simple  properties  held  by  them,  and  conveying  them  to  Lady 
Clinton,  were  in  course  of  being  executed. 

This  case  was  presented  for  the  purpose  of  obtaining  the  opinion  and  judgment  of 
the  Court  on  the  following  questions : — "  1.  Whether  the  courtesy  of  Lord  Clinton 
in  the  entailed  portions  of  the  lands  of  Fettercairn  is  effectually  excluded  by  the  clause 
in  the  deed  of  entail  above  referred  to?  2.  Whether  Lord  Clinton  is  entitled  to  his 
courtesy  out  of  the  entailed  portion  of  the  lands  of  Invermay,  notwithstanding  these 
lands  being  held  under  a  deed  of  strict  entail,  there  being  no  exclusion  of  the  courtesy 
in  that  entail  ?  3.  Whether  Lord  Clinton  is  entitled  to  his  courtesy  out  of  the  feus  at 
Greenhill  and  Morningside,  and  the  house  or  tenement  in  Perth  1  4.  Whether  Lord 
Clinton  is  entitled  to  his  courtesy  out  of  the  fee-simple  portions  of  the  estates  of 
Fettercairn  and  Invermay,  and  of  the  lauds  and  barony  of  Pitsligo,  in  which  the 
trustees  of  Sir  John  H.  S.  Forbes  stood  infef t  at  the  time  of  Lady  Clinton's  death  ? " 

Argued  for  Lord  Clinton; — (1)  As  regarded  the  Fettercairn  entail  there  were  several 
cases  which  seemed  to  be  adverse  to  Lord  Clinton,  but  they  all  went  on  the  ground 
that  the  exclusion  of  terce  was  a  condition  in  the  grant,  and  although  an  immediate 
donee  might  be  bound  by  such  a  condition,  it  was  not  to  be  held  that  such  a  condition 
could  be  created  in  perpetuity.*  (2)  In  the  case  of  the  Invermay  entail,  there  being 
no  exclusion  of  courtesy.  Lord  Clinton's  right  was  clear. t  (3)  On  the  authorities, 
courtesy  was  clearly  due  from  the  superiorities  and  the  burgage  property  in  which  Lady 
Clinton  was  infeft.  The  report  of  the  case  of  Gordon  (M.  3116)  was  apparently 
erroneous,  and  its  authority  was  not  followed  by  the  institutional  writers.  |  (4)  It  was 
a  mere  accident  that  the  unentailed  lands  were  not  taken  up  by  Lady  Clinton  like  the 
burgage  property  and  the  feus,  and  if  they  had  been  so  taken  up  courtesy  would  have 
been  due.  None  of  the  purposes  of  the  trust  were  unfulfilled.  No  doubt,  as  a  general 
rule,  infeftment  was  necessary,  but  in  equity  infeftment  of  trustees  was  equivalent  to 
infeftment  of  beneficiaries.  The  title  might,  for  the  purposes  of  management,  be  taken 
in  the  name  of  a  trustee.  If  A,  was  infeft  for  behoof  of  jB.,  that  took  all  interest  out  of 
the  grantee.  It  gave  no  interest  to  ^.,  but  gave  the  whole  benefit  to  B.,  and  if  the 
infeftment  did  not  bear  that  B,  had  the  real  interest,  but  that  was  clear  otherwise  (as 
here,  by  admission),  the  mere  formal  continuance  of  the  trust  could  not  be  held  to 
prevent  courtesy.§ 

Argued  for  the  Honourable  C.  J.  R.  Trefusis ; — (I)  The  Fettercairn  question  was 
conclusively  settled  by  authority  against  Lord  Clinton.  (2)  Courtesy,  according  to 
Erskine  in  his  Institutes,  did  not  extend  to  [372]  superiorities,  and  it  clearly  did  not 
extend  to  burgage  property.  Bell,  no  doubt,  gave  a  different  opinion,  but  he  referred 
to  the  case  of  Gordon,||  which  did  not  support  his  view.  (3)  All  the  authorities  gave 
the  wife's  sasine  as  the  measure  of  the  husband's  courtesy,  and  the  only  question  was, 
whether  there  was  sasine  or  some  equivalent.  The  case  of  Bartlett  did  not  apply. 
That  was  explained  in  the  case  of  Gardyne.H 

♦  Gibson  v.  Reid,  Nov.  24,  1795,  M.  15,869  ;  M'Gill  v.  Law,  June  13,  1798,  M. 
15,874 ;  Fairlie  v,  FairUe,  June  15,  1819,  F.C. 

t  Bell's  Prin.  section  1606 ;  Sandford  on  Entails,  367. 

{  Reg.  Maj.  IL  cap.  58 ;  Craig,  ii.  22,  sees.  42,  43 ;  Bankton,  ii.  6,  19,  20 ;  Erskine's 
Inst.  ii.  9,  49,  54  ;  Ersk.  Pr.  ii.  9,  31 ;  Bell's  Com.  i.  60 ;  Bell's  Diet,  voce  Courtesy ;  Bell 
on  Election  Law,  145,  and  1681,  cap.  21,  p.  59  of  Appendix;  M*Neight  v.  Lockhart, 
Nov.  30,  1843,  6  D.  128. 

§  Bartlett  v.  Buchanan,  Feb.  21,  1811,  F.C. ;  M'Laren  on  Wills,  p.  88. 

II  Gordon  v.  Clark,  June  16,  1715,  M.  3116 ;  Forbes'  Inst.  ii.  4,  2  (vol.1,  p.  147) ; 
More's  Notes,  p.  219;  Nisbett  v,  Nisbett's  Trustees,  Feb.  24,  1835,  13  S.  517; 
Lamington,  M.  15,840 ;  Blackstone's  Com.  ii.  8,  3. 

IGardyne  v.  Royal  Bank,  March  8,  1851,  13  D.  930;  Meldrum  v.  Meldrum 
(unreported),  Hume's  Session  Papers,  vol.  109,  No.  71 ;  Meadowbank's  Session  Papers, 
vol.  82,  No.  26  ;  More's  Notes,  219. 
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At  advising, — 

Lord  President. — In  this  special  case  between  Lord  Clinton  and  his  eldest  son,  the 
Honourable  Charles  Trefusis,  the  first  two  questions  are  too  clear  to  admit  of  any  dispute. 
In  regard  to  the  estate  of  Fettercaim,  by  the  entail  under  which  the  late  Lady  CUnton 
held  the  estate  as  heiress,  the  courtesy  of  her  husband  is  expressly  excluded,  and  to 
that  exclusion  of  course  effect  must  be  given.  The  first  question  therefore  falls  to  be 
answered  in  the  affirmative.  Lord  Clinton's  courtesy  is  effectually  excluded  by  the 
clause  of  the  deed  of  entail  above  referred  to.  As  regards  the  estate  of  Livermay,  in 
which  Lady  Clinton  was  infeft  as  heiress  of  entail,  the  entail  contains  no  such  exclusion 
of  the  hubsand's  courtesy,  and  it  appears  to  me  equally  clear  that  in  these  circumstances 
the  courtesy  is  not  excluded,  but  must  be  effectual. 

The  3d  and  4th  questions  are  somewhat  more  difficult,  but  it  appears  to  me  that  the 
answers  to  them  depend  entirely  upon  artificial  rules  of  law  dependent  upon  authority, 
and  I  am  not  disposed,  in  giving  judgment  upon  these  questions,  to  attempt  any  ex- 
position of  legal  principles,  or  even  to  venture  upon  any  illustration,  which  I  think 
would  be  neither  useful  nor  safe.  This  appears  to  me  to  be  a  branch  of  the  law  in 
which  the  maxim  is  directly  applicable,  rum  omnium  quce  a  majorihus  nostris  constitnia 
fuerunt,  ratio  reddi  potest,  I  therefore  inquire,  in  regard  to  each  of  these  questions, 
how  stand  the  authorities  ?  In  the  first  place,  is  the  husband  of  a  lady  who  is  infeft  in 
the  rights  of  superiority  entitled  to  his  courtesy  out  of  these  subjects  upon  her  death! 
And  I  think  the  weight  of  authority  is  decidedly  in  favour  of  his  right  So  in  like 
manner  as  regards  burgage  subjects,  I  think  there  also  the  weight  of  authority  is  in 
favour  of  the  right  of  courtesy.  The  4th  question  is  this :  "  Whether  Lord  Clinton  is 
entitled  to  his  courtesy  out  of  the  fee-simple  portions  of  the  estates  of  Fettercaim  and 
Invermay,  and  of  the  lands  and  barony  of  Pitsligo,  in  which  the  trustees  of  Sir  John 
Stuart  Forbes  stood  infeft  at  the  date  of  Lady  Clinton's  death  ? "  The  state  of  the  fact 
in  regard  to  this  question  is,  that  Sir  John  S.  Forbes,  who  was  himself  infeft  in  these 
lands,  conveyed  them  by  his  trust-disposition  and  settlement,  dated  the  16th  May  1851, 
directly  to  trustees,  and  the  purpose  of  the  trust  applicable  to  these  lands  is  thus 
expressed :  "  4th,  I  hereby  direct  and  appoint  my  said  trustees  and  their  foresaids  to 
dispone  and  convey  my  whole  heritable  estate  and  subjects  to  and  in  favour  of  such 
party  or  parties,  and  at  such  time  or  times  ba  I  may  have  already  appointed,  or  as  I  may 
hereafter  appoint  by  any  writing  under  my  hand  to  be  executed  even  on  deathbed,  or 
to  any  party  or  parties  to  whom  I  may  have  previously  disponed  the  same  by  any 
formal  disposition,  and  in  particular  by  a  disposition  executed  by  me  of  certain  lands 
and  others  in  the  county  of  Aberdeen,  dated  the  6th  day  of  October  1840."  Sir  John 
also  executed  a  deed  of  direction  applicable  to  these  subjects,  dated  10th  August  1858, 
a  long  time  after  the  date  of  the  trust-settlement, — in  which  he  directed  his  trustee^s  after 
his  death  "  to  dispone,  convey,  and  make  over  to  my  only  daughter,  Harriet  Williamina 
Stuart  Forbes,  now  married  to  the  Honourable  Charles  Henry  Rolle  Trefusis,  eldest  son 
of  Baron  Clinton  and  Saye,  the  whole  of  my  said  lands  and  estate,  heritable  and  move- 
able, which  by  law  I  [373]  ^^  dispone,  convey,  or  bequeath,  subject  to  the  provisions 
of  her  marriage-settlements."  Now,  upon  the  trust  conveyance  the  trustees  were  infeft, 
and  they  remained  infeft  upon  this  conveyance  during  Lady  Clinton's  lifetime,  and 
never  executed  any  conveyance  in  her  favour.  The  question  is,  whether  Lord  Clinton, 
as  her  husband,  is  now  entitled  to  his  courtesy,  in  respect  of  the  subjects  so  standii^ 
vested  in  the  person  of  these  trustees.  I  am  very  clearly  of  opinion  that  he  is  not.  I 
think  the  rule  of  law  is  that  the  courtesy  will  not  apply  to  any  heritable  estate  in  which 
the  wife  has  not  died  infeft.  I  know  of  no  exception  to  that  rule  of  law.  It  would  be 
rash  to  say  that  it  is  impossible  there  may  be  such  an  exception ;  I  cannot  tell ;  but  I  am 
very  clearly  of  opinion  that  the  circumstances  of  this  case  do  not  present  any  exception 
at  all.  Reference  was  made  to  the  case  of  Bartlett  v.  Buchanan,  for  the  purpose  of 
shewing  that  although  the  existing  investiture  of  an  estate  may  be  in  some  other  person 
than  the  husband  of  the  widow  asking  her  terce,  the  terce  may  still  be  held  to  apply  to 
these  lands.  Now,  I  think  that  argument  proceeds  upon  a  misunderstanding  of  the 
judgment  in  the  case  of  Bartlett  v.  Buchanan.  That  was  the  case  no  doubt  in  which 
a  creditor  of  the  deceased  husband  stood  infeft  upon  a  disposition  to  him  of  the  lands 
ex  facie  shaolute.  But  that  disposition  was  qualified  by  a  back-bond,  and  the  infeft- 
ment  upon  the  disposition  was  qualified  in  like  manner  by  the  recording  of  the  back- 
bond, either  before  or  at  the  time  of  recording  infeftment;  and  the  ground  of  the 
Court's  judgment  in  that  case  Avas  that  the  deceased  husband's  infeftment,  notwith- 
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standing  the  right  of  the  creditor  under  that  disposition,  remained  undischarged,  and 
was  in  his  person  the  existing  investiture  of  the  estate,  subject  only  to  the  burden  of  a 
creditor's  right  under  the  absolute  disposition  and  infeftment.  That,  I  think,  made  the 
case  quite  consistent  with  the  general  rule  of  law  to  which  I  have  adverted,  that  it  is 
the  infeftment  of  the  husband,  or  of  the  wife,  as  the  case  may  be,  that  affords  the 
sole  foundation  for  a  claim  either  of  terce  or  of  courtesy ;  and  therefore,  as  I  said 
before,  my  answer  to  the  ith  question  is  in  the  negative,  and  unfavourable  to  Lord 
Clinton. 

LoBD  Dbas  and  Ardmillan  concurred. 

Lord  Kinloch. — With  regard  to  the  first  three  questions,  the  settled  authorities  of 
the  law  admit  very  clearly  except  in  one  instance,  of  only  one  answer — and  this  an 
answer  in  the  affirmative.  The  exception  regards  the  feus  at  Greenhill  and  Morning- 
side,  and  goes  no  farther  than  this,  that  there  is  not  the  same  accumulation  of  authority 
as  to  the  application  of  the  courtesy  to  rights  of  superiority.  The  preponderance  is,  at 
the  same  time,  not  obscurely  in  favour  of  the  claim ;  and  this  part  of  the  question  is 
therefore,  as  I  think,  to  be  answered  in  the  affirmative  as  well  as  the  others.  There 
is  no  such  parallelism  between  the  terce  and  the  courtesy  as  makes  a  judgment  as  to 
one  also  apply  to  the  other. 

The  fourth  question  is  one  of  more  novelty  and  difficulty.  But  after  giving 
to  it  the  most  careful  consideration,  I  am  of  opinion  that  it  must  be  answered  in  the 
negative. 

The  question  must  be  disposed  of  with  special  reference  to  the  nature  of  the  right 
of  courtesy,  according  to  our  law.  This  is  a  right  of  a  very  peculiar  character.  It  is, 
more  completely  than  can  be  said  in  most  other  instances,  a  nght  positivi  juris.  It  is 
governed  by  rules,  of  which  several  rest  on  little  better  footing  than  that  it  has  been 
so  fixed  To  apply  general  principles  of  equity,  or  the  inferences  of  analogy,  to  any 
discussion  of  this  right  is  wholly  alien  to  its  legal  character.  It  can  scarcely  be  said 
that  strict  logical  argumentation  is  applicable  to  a  right  so  peculiar  that  it  makes  the 
liferent  of  a  husband  in  his  deceased  wife's  estate  depend  on  the  existence,  for  one 
single  instant,  of  a  child  of  the  marriage,  and  hands  the  proof  of  its  acquisition  on  the 
audibility  of  an  infant's  cry. 

The  general — I  may  say  inflexible — rule  is,  that  infeftment  in  the  subjects  on  the 
part  of  the  wife  is  an  essential  pre-requisite  of  the  husband's  courtesy.  It  is  beyond  all 
doubt  that  the  wife  (and  her  husband  through  her)  may  have  been  in  the  possession  of 
the  subjects  for  a  wedded  life  of  fifty  years,  yet,  if  the  [374]  wife's  possession  has  been 
upon  apparency,  and  she  has  not  completed  a  feudal  title,  there  will  be  no  courtesy  to 
the  husband.  This  will  hold  even  though  proceedings  may  have  been  taken  towards 
completion  of  the  title,  if  the  last  step  of  infeftment  has  not  been  reached.  The 
extreme  rigidity  of  the  law  is  exemplified  in  the  case  of  Porteous  v.  Bell,  4th  February 
1757,  5  Sup.  855,  in  which,  as  often  happened  formerly  for  political  purposes,  the 
property  and  superiority  had  been  separated  ;  and  the  superiority  was  in  the  hcereditas 
jacens  of  the  lady's  grandfather,  the  property  in  that  of  her  father.  She  had  served 
heir  to  her  grandfather,  and  been  infeft ;  she  had  also  served  heir  to  her  father,  and  had 
granted  a  precept  of  elare  coTistat  in  her  own  favour  for  infeftment  in  the  dominium 
utile  J  but  died  before  taking  sasine.  The  courtesy  was  held  to  attach  to  the  superiority 
only,  not  to  the  property. 

In  the  present  case,  Lady  Clinton  was  never  infeft  in  the  properties  forming  the 
subject  of  the  fourth  question.  They  were  feudally  vested  in  the  trustees  of  her  father, 
with  instructions  no  doubt  to  convey  them  to  Lady  Clinton,  but  with  no  such  convey- 
ance granted.  In  a  legal  point  of  view,  Lady  Clinton  had  no  more  than  a  jus 
adionis  against  these  trustees  to  compel  them  to  convey.  It  is  said  that  the  trustees 
were  her  trustees,  and  their  infeftment  hers.  They  might  at  least  as  accurately  be 
described  as  her  father's  trustees,  being  his  hands  and  agents  to  convey  his  property  to 
his  daughter.  I  view  Lady  Clinton  as  legally  no  nearer  to  infeftment  than  an  heir 
possessing  on  apparency.  Even  if  the  trustees  had  actually  granted  a  conveyance,  but 
Lady  Clinton  had  not  been  infeft  on  that  conveyance,  I  think  she  woidd  not  have 
attained  the  position  in  which  the  husband's  right  of  courtesy  arose.  As  little  has  it 
arisen  in  the  case  which  has  actually  occurred. 

The  following  interlocutor  was  pronounced  : — "  Find  and  declare,  in  answer  to  the 
first  question  of  the  said  case,  that  the  courtesy  of  Lord  Clinton  in  the  entailed  i)ortions 
of  the  lands  of  Fettercairn  is  effectually  excluded  by  the  clause  in  the  deed  of  entail 
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above  referred  to ;  in  answer  to  the  second  question,  that  Lord  Clinton  is  entitled  to 
his  courtesy  out  of  the  entailed  portions  of  the  lands  of  Invermay,  notwithstanding 
these  lands  being  held  under  a  deed  of  strict  entail,  there  being  no  exclusion  of  the 
courtesy  in  that  entail ;  in  answer  to  the  third  question,  that  Lord  Clinton  is  entitled 
to  his  courtesy  out  of  the  feus  of  Greenhill  and  Momingside,  and  the  house  or  tenement 
in  Perth ;  and,  in  answer  to  the  fourth  question,  that  Lord  Clinton  is  not  entitled  to 
his  courtesy  out  of  the  fee-simple  portions  of  the  estates  of  Fettercaim  and  Inyermay, 
and  of  the  lands  and  barony  of  Pitsligo,  in  which  the  trustees  of  Sir  John  H.  S.  Forbes 
stood  infeft  at  the  time  of  Lady  Clinton's  death,  and  decern." 

Mackenzie  &  Kermaok,  W.S. — Tods,  Murray,  &  Jamieson,  W.S. — Agents. 

[Repeated,  Watts  v.  Wilkin,  1885,  13  R  218.] 


No.  80.  VIII.  Macpherson,  374.     7  Jan.  1870.     2d  Div.— Lord  Jervis- 

woode,  R. 

James  Archibald  Douglas,  Pursuer. — Pattison — Watson, 
William  Thomson,  Defender. — Lord-Adv,  Young — Gifford. 

Succession — Heritage — Liferent — Fiduciary  Fee — Service. — Held,  that  under  a  destina- 
tion to  a  woman  in  liferent  allenarly,  and  to  her  children  nascituri  in  fee,  the  life- 
rentrix  is  fiduciary  fiar  for  the  children  till  they  come  into  existence,  and  that  there 
is  a  vested  right  in  them  as  disponees,  transmissible  to  their  representatives  witliout 
service. 

John  Douglas,  manufacturer  in  Glasgow,  died  on  21st  January  1833,  unmarried,  and 
without  leaving  issue.  By  his  trust-disposition  and  settlement  dated  in  1832,  he 
directed  his  trustees,  on  his  sister  Janet  Douglas  attaining  majority,  to  invest  one-half 
of  the  residue  of  his  estate  [375]  ^  ^^  purchase  of  heritable  property,  or  upon  heritable 
security,  taking  the  rights  thereto  in  favour  of  Janet  Douglas  in  liferent,  for  her  liferent 
use  allenarly,  and  to  the  children  to  be  procreated  of  her  body  in  fee. 

At  the  date  of  John  Douglas's  death,  Janet  Douglas  was  a  minor.  In  or  about 
1838  she  had  attained  majority,  and  was  married  to  Crawford  Thomson,  founder  in 
Glasgow. 

In  1842  the  trustees  under  the  settlement  bought  certain  heritable  subjects  from 
Crawford  Thomson,  and  obtained  from  him  a  conveyance  to  his  wife,  Janet  Douglas, 
"  in  liferent,  for  her  liferent  use  allenarly,  and  to  the  children  to  be  procreated  of  her 
body  in  fee,"  and  sasine  followed  in  her  favour  in  the  same  terms. 

At  this  time,  two  children  had  been  born  of  her  marriage,  and  two  others  were  bom 
subsequently.  They  all  survived  their  mother,  who  died  in  1852.  None  of  them 
made  up  a  title  to  the  subjects  referred  to,  and  they  all  died  intestate  and  unmarried. 
The  last  survivor  of  them  died  on  29th  June  1865.  Crawford  Thomson,  their  father 
died  on  25th  November  1856,  leaving  a  general  settlement.  # 

Immediately  on  the  death  of  the  last  survivor  of  the  children,  William  Thomson, 
the  elder  brother  of  their  father,  caused  himself  to  be  served  as  nearest  lawful  heir  of 
provision  and  of  conquest  in  special  to  Janet  Douglas  in  the  said  subjects  in  which  she 
had  been  infeft.  He  also  entered  into  possession  of  the  subjects,  and  drew  the  rents, 
which  he  applied  to  his  own  use. 

The  present  action  of  reduction  and  declarator  was  brought  by  James  Archibald 
Douglas,  residing  in  Edinburgh,  to  set  aside  the  titles  made  up  by  William  Thomson, 
and  to  have  it  declared  that  the  said  subjects  truly  belonged  to  the  pursuer.  The 
pursuer  was  the  nephew  and  nearest  and  lawful  heir  in  general  to  John  Douglas.  He 
was  also  the  nearest  and  lawful  heir  of  line  and  of  conquest  in  general  to  Janet  Douglas. 
He  was  duly  served  both  to  John  Douglas  and  Janet  Douglas. 

He  pleaded ; — 2.  The  said  decree  of  service  in  favour  of  the  defender  is  null  and 
void,  and  reducible  at  the  pursuer's  instance,  in  respect — (1)  That  the  defender, 
William  Thomson,  was  not  heir  of  provision  in  special  of  the  late  Janet  Douglas  or 
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Xhomsou  under  the  disposition  of  the  subjects  in  question  in  her  favour,  and  infeftment 
following  thereon ;  (2)  That  the  defender  is  not  heir  of  conquest  in  special  of  the  late 
Janet  Douglas  or  Thomson  in  said  subjects ;  (3)  That  in  neither  of  these  characters, 
nor  in  any  other  character,  has  he  any  right  to  the  said  subjects  under  the  investiture 
thereof  in  the  person  of  the  said  Janet  Douglas  or  Thomson,  and  looking  to  the  source  and 
nature  of  her  right  thereto.  4.  The  pursuer,  as  nearest  and  lawful  heir  in  general 
served  and  re  toured  to  the  deceased  John  Douglas,  his  uncle,  has  right  to  the  said 
subjects,  the  same  having  devolved  on  the  said  John  Douglas,  on  the  failure  of  those 
to  whom  he  destined  the  fee  thereof  to  take  up  the  right  or  invest  themselves  therein. 
5.  At  least,  the  pursuer,  as  nearest  and  lawful  heir  of  line  and  of  conquest  in  general 
served  and  retoured  to  the  deceased  Janet  Douglas  or  Thomson,  has  right  to  the  said 
subjects,  holding  the  fee  thereof  to  have  been  in  her,  and  never  taken  up  by  the  children 
of  her  body,  or  feudalised  in  their  persons. 

The  defender  pleaded; — Mra  Janet  Douglas  or  Thomson  never  having  had  any 
beneficial  right  of  fee  in  the  said  subjects,  the  pursuer,  as  her  alleged  heir,  has  no  right 
thereto,  and  has  neither  title  nor  interest  to  challenge  the  defender's  service  and 
infeftment.  3.  The  defender  is  not  bound  to  produce  the  writs  called  for,  or  to  try 
with  the  pursuer  .the  question  whether  his  title  is  well  made  up  or  not.  Separatim^ 
the  titles  being  in  the  hands  of  an  onerous  bondholder,  the  defender  is  not  bound 
[376]  to  produce  the  same.  4.  Under  the  titles  Mrs.  Thomson  was  a  mere  lif  erentrix  of 
the  subjects  for  her  liferent  use  allenarly,  the  fee  thereof  being  vested  in  her  children ; 
or,  at  most,  nothing  more  than  a  fiduciary  fee  was  ever  vested  in  Mrs.  Thomson,  in  trust 
for  behoof  of  her  children.  5.|0n  Mrs.  Thomson's  death,  her  liferent  and  any  fiduciary 
fee  in  her  came  to  an  end,  and  the  sole  fee  was  vested  in  her  children,  and  on  the 
death  of  the  survivor  of  them,  the  right  to  the  subjects  devolved  on  the  defender  as 
their  heir  of  line  and  of  conquest  6.  The  defender,  as  heir  in  the  said  subjects,  and 
as  having  right  thereto,  was  and  is  entitled  to  make  up  his  title  thereto  hafkli  modo. 
Assuming  his  existing  service  to  be  erroneous,  his  title  of  apparency  is  sufficient  to 
exclude  the  pursuer. 

The  Lord  Ordinary  ( Jerviswoode),  pronounced  this  interlocutor : — "  Finds  that  the 
heritable  subjects,  to  which  the  conclusions  of  the  summons  have  relation,  were  held  by 
and  were  vested  in  the  person  of  the  deceased  Mrs.  Janet  Douglas  or  Thomson,  under 
the  titles  referred  to  in  the  record,  in  liferent,  for  her  liferent  use  allenarly,  exclusive 
of  ihejus  mariii  and  right  of  administration  of  her  husband,  Crawford  Thomson,  and 
for  the  children  to  be  procreated  of  her  body  in  fee ;  and  finds,  as  matter  of  law,  in 
respect  that  the  said  subjects  were  so  held  and  vested,  there  existed  in  the  person  of 
the  said  Mrs.  Thomson  a  right  of  liferent  for  her  own  behoof,  and  also  a  right  of  fee, 
which  was  of  a  strictly  fiduciary  character,  and  was  vested  in  her  as  in  tnist  for  behoof 
of  the  children  of  the  marriage  between  her,  the  said  Mrs.  Thomson,  and  her  husband  : 
Further,  finds  as  respects  matter  of  fact,  that,  as  admitted,  the  several  children  who 
are  named  on  the  record  were  born  of  the  marriage  between  the  said  Mrs.  Thomson  and 
her  husband ;  that  four  of  these  children  survived  their  mother,  and  have  severally 
since  died  intestate,  unmarried,  and  without  leaving  lawful  issue;  and  finds,  as 
matter  of  law,  that  the  right  held  and  vested  as  above  in  the  person  of  the  deceased 
Mrs.  Thomson,  in  a  fiduciary  character  only,  constituted,  in  the  persons  of  the  children 
above-mentioned,  the  fiars  in  the  said  subjects,  a  right  as  of  conquest,  passing  as  such 
to  their  heir  or  heirs  of  conquest,  and  not  to  their  heir  or  heirs  in  heritage ;  and  with 
reference  to  the  preceding  fibcidings,  sustains  the  4th,  5th,  and  6th  pleas  in  law  for  the 
defender ;  and  in  respect  thereof,  assoilzies  the  defender  from  the  conclusions  of  the 
summons,  and  decerns :  Finds  the  defender  entitled  to  his  expenses,"  &c. 

The  pursuer  reclaimed. 

He  argued; — (1)  During  Janet  Douglas's  life,  the  fiduciary  fee  was  in  her  for 
behoof  of  her  children ;  *  (2)  On  her  death  it  ought  to  have  been  taken  up  by  her 
children  by  service  to  her ;  t  (3)  That  not  having  been  done,  the  fee  remained  in  her 
JuBredttcu  jacena,  or  fell  back  into  the  hcBredttas  jacens  of  John  Douglas,  in  either  of 

*  Frogg's  Creditors  v.  His  Children,  Nov.  25,  1735,  Ross's  L.  C.  (Land  Rights), 
vol.  iii.  p.  602;  Newlands  v,  Crs.  of  Newlands,  April  26,  1798,  Ross's  L  C.  (Land 
Rights),  vol  iii.  p.  634. 

t  Dundas  v.  Dundas,  Jan.  23,  1823,  Ross's  L.  C  (Land  Rights),  vol.  iii.  p.  671 ; 
Gill  V.  Logan,  August  1,  1839,  M*L.  and  R.  790. 


I' 


496  DOUGLAS  V.  THOMSON  [1870]      VIIL  KAOTHERSQH,  877. 

which  cases  it  has  now  been  taken  up   by  the  pursuer.     The  defender  was  not 
called  on. 

Lord  Justice-Clebk. — In  this  case  I  think  it  is  not  necessary  to  hear  any  argument 
in  support  of  the  Lord  Ordinary's  interlocutor,  which  I  am  of  opinion  embodies  the 
proper  result.  The  case  made  by  the  pursuer  is,  that  the  position  of  this  estate,  which 
was  conveyed  to  Mrs.  Thomson,  "  in  liferent,  for  her  liferent  use  allenarly,  and  for  the 
children  to  be  procreated  of  her  body  in  fee,"  is  now,  after  the  death  of  the  liferentrix 
and  her  surviving  children,  the  same  as  if  there  [377]  never  had  been  children  of  the 
maiTiage.  It  is  contended  that,  in  the  circumstances,  the  fiduciary  fee  which  was  in 
Mrs.  Thomson  has  vanished,  and  that  the  right  to  the  estate  reverted  to  the  heirs  of 
Mrs.  Douglas,  the  original  disponer.  Probably  this  contention  would  have  been  well 
founded  in  the  case  supposed — that  is,  if  there  had  been  no  issue  of  Mrs.  Thomson. 
Even  in  that  case,  however,  there  would  have  been  a  difficulty  in  the  way  of  the 
pursuer,  though,  perhaps,  not  an  insuperable  one,  viz.  that  the  disponer  from  whom 
Mrs.  Thomson  acquired  her  immediate  right  to  the  estate  was  not  the  testator  ISIr. 
Douglas,  but  her  husband,  in  whom  the  property  was  vested.  It  is  not  necessary  t^  go 
into  that  matter^  or  to  consider  whether  that  difficulty  has  any  real  weight,  as  the 
argument  of  the  pursuer — that  this  is  the  same  case  as  if  there  had  been  no  children 
— is  fallacious. 

The  eflfect  of  a  destination  such  as  that  under  which  Mrs.  Thomson  took  this 
property, — "To  A,  in  liferent,  for  her  liferent  use  allenarly,  and  to  her  children  in  fee," 
— has  been  repeatedly  discussed,  and  the  following  propositions  are  now  well  fixed, 
namely,  first,  that  a  destination  in  these  terms  implies  a  right  of  liferent  in  the  life- 
rentrix, and  a  fiduciary  fee  in  her  for  the  children ;  and  second,  that  it  takes  the  fee  out 
of  the  disponer.  Accordingly,  in  this  case,  we  may  assume  that  Mrs.  Thomson  had  in 
her  no  fee  except  a  fiduciary  one  for  behoof  of  the  children,  and  that  her  infeftment 
constituted  a  valid  infeftment  in  favour  of  children  to  be  born  of  the  marriage,  their 
right  being  the  fee  which  their  mother  held  in  trust.  There  was  thus  a  beneficial 
interest  vested  in  the  children.  The  children  all  died  unmarried,  intestate,  and  without 
having  made  up  a  title  to  the  estate.  But  their  interest  was  transmissible,  and  did 
transmit  to  their  representatives.  It  may  be  a  question  how  a  title  is  to  be  made  up 
to  them,  but  that  is  a  matter  which  does  not  require  consideration  here. 

It  was  argued  that  the  case  of  Dundas  decided  that  the  children  of  the  liferentrix, 
under  such  a  conveyance,  were  heirs,  not  disponees,  and  that,  therefore,  service  was 
necessary  to  transmit  the  right  to  them. 

I  do  not  read  that  case  so.  All  that  was  decided  in  that  case  was  that  the  precept, 
on  which  infeftment  had  been  taken  in  the  lif erenter's  favour  only,  was  xmexhausted  as 
regarded  the  fee  to  the  heirs-male  of  the  liferenter's  body,  and  that  it  was  competent  to 
take  up  that  precept  by  service  to  the  fiduciary  fiar,  and  complete  the  feudal  title  by 
taking  infeftment  on  it.  The  right  of  children  under  such  a  destination  is  that  of 
disponees.  It  was  observed  by  Lord  Corehouse  in  the  case  of  Maxwell  v,  Logan,* 
"  The  attempt  to  show  that  John  Maxwell  Logan  is  not  the  institute,  but  an  heir  of 
entail,  it  is  thought,  has  entirely  failed.  The  estate  is  conveyed  to  his  mother  in  life- 
rent for  her  liferent  use  only,  and  to  her  second  son.  The  fee  vested  in  the  second  son, 
Maxwell  Logan,  ipso  jure,  as  soon  as  he  came  into  existence  as  institute.  No  fee  could 
be  transmitted  to  him  from  his  mother.  If  he  served  heir  to  her,  it  was  for  the 
purpose,  not  of  acquiring,  but  of  declaring  a  right  to  the  estate." 

It  is  unnecessary  to  go  into  the  question  what  is  the  proper  way  to  make  up  a  title  to 
the  fee  in  such  a  case.  It  is  sufficient  for  the  decision  of  this  case  that  the  bgneficial 
interest  has  transmitted  to  the  kin  of  the  children.  I  am  therefore  for  adhering  to  the 
result  of  the  Lord  Ordinary's  interlocutor. 

Lord  Cowan. — There  is  no  doubt  of  the  substantial  correctness  of  the  Lord 
Ordinary's  interlocutor.  If  the  defender  alone  is  entitled  to  take  up  the  fee,  he  is  in  a 
position  to  contest  the  right  of  the  pursuer.  It  is  not  whether  the  defender  has  taken 
the  proper  step  to  vest  in  him  feudally  the  personal  right  which  he  has  to  the  subjects, 
but  whether  the  pursuer  has  any  right  at  all  to  disturb  the  defender  in  the  circumstances 
under  either  of  the  services  which  he  has  expede,  and  relative  titles.  For  the  solution 
of  that  question  the  affirmance  of  the  4th,  5th,  and  6th  pleas  for  the  defender  gives  a 
conclusive  answer,  and  the  Lord  Ordinary  has,  I  think,  rightly  sustained  those  pleas. 

♦  Maxwell  v.  Logan,  Dec.  20,  1836,  15  S.  291. 
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The  subjects  were  conveyed  by  her  brother,  who  held  the  subjects  under  a  complete 
fendal  title,  to  Janet  Douglas  in  liferent  allenarly,  and  to  her  children  [378]  naacituri 
in  fee,  and  she  died  survived  by  four  children.  They  all  died  intestate  and  unmarried, 
and  none  of  them  made  up  titles  to  the  subjects. 

The  question  is,  was  there  any  right  in  those  children  1  Under  the  authorities  there 
clearly  was,  as  disponees, — their  mother  being  fiduciary  fiar  for  them  till  they  came 
into  existence.  And  it  was  a  right  clearly  transmissible  by  deed  had  they  survived 
the  age  at  which  they  could  have  granted  a  deed,  or  by  succession.  Service  was  not 
indispensable.  No  doubt  it  might  have  been  used  to  take  up  the  feudal  fee  from  the 
fiduciary  fiar,  but  it  was  not  required  to  vest  the  personal  and  transmissible  right  they 
held  under  the  disposition  of  their  uncle.  All  the  authorities  are  clear  as  to  this. 
Different  views  have  been  entertained  as  to  the  completion  of  the  feudal  title  in  such 
circumstances — whether  it  should  be  by  service  or  by  declaratory  adjudication.  For 
my  own  part,  I  have  always  thought  that  instead  of  service  to  the  fiduciary  fiars, 
declaratory  adjudication  was  the  better  mode  of  completing  the  title.  But  whether  by 
service  or  declaratory  adjudication,  the  right  was  in  the  children,  and  did  not  require 
to  be  taken  up  by  either  to  permit  of  its  transmission  to  their  legal  representative  on 
their  death ;  and  all  of  them  having  died,  the  defender  is  admittedly  the  party  alone 
entitled  to  tJie  succession  as  their  heir  in  heritage.  He  may  require  to  expede  general 
service  to  them  or  the  survivors  of  them,  or  its  equivalent,  under  the  recent  s^tutes, 
but  that  affects  only  the  mode  of  completing  his  feudal  title,  and  does  not  touch  the 
substantial  right  to  the  subject  which  is  in  him  as  representing  the  children.  Neither 
of  the  services  expede  by  the  pursuer  to  the  original  disponee  and  to  Janet  Douglas 
could,  in  the  view  I  take  of  the  case,  carry  anything ;  and  the  action  has  consequently, 
in  my  opinion,  been  rightly  disposed  of  by  the  Lord  Ordinary. 

Lord  Benholmb. — I  cannot  hesitate  to  concur.  It  is  very  fortunate  that  we  had 
such  an  able  pleading  by  Mr.  Watson,  because  that  pleading  shewed  how  far  in  logical 
sequence  the  argument  could  be  pushed  in  defence  of  his  client.  And  after  all  we  have 
heard  there  seems  to  be  no  solid  ground  for  his  contention.  When  the  mother,  after 
her  marriage,  took  the  title  in  favour  of  herself  in  liferent  and  her  children  in  fee, 
there  were  two  children  alive.  Others  came  into  life  afterwards,  and  four  ,  survived 
her.  It  is  not  of  much  importance  whether,  at  the  date  of  the  deed,  children  were 
alive  or  not,  but  as  some  were  then  born  the  case  is  stronger  than  that  supposed  by  the 
Lord  Ordinary,  there  being  at  the  date  of  the  deed  fiars  in  life. 

Well,  then,  what  was  the  right  of  those  fiars  ?  If  simply  heirs,  they  never  served, 
and  might  be  passed  over ;  but  that  was  not  their  position.  They  were  disponees — 
singular  successors — having  a  right  vested  in  their  mother's  failure,  which,  whether 
they  during  life  made  up  their  title  or  not,  was  transmitted  to  their  representatives. 
It  is  a  somewhat  delicate  question,  what  was  necessary  to  transmit  the  right  of  the 
children  inter  se, — whether  a  general  service  was  required,  or  whether  it  acted  by 
accretion  without  service.  But  we  need  not  inquire  into  that,  because  all  the  children 
who  survived  their  mother  died  without  having  made  up  a  title;  and  the  present 
defender  might  make  up  a  title  to  the  whole  property.  It  has  been  argued  that  the 
children  might  have  served  to  their  mother,  and  that  if  so  they  must  be  heirs,  and  that 
the  fee  is  gone  because  they  did  not  serve. 

If  a  party  entitled  to  a  beneficial  interest  is  an  heir  and  does  not  serve,  he  dies 
without  a  vested  interest,  but  if  his  interest  is  that  of  a  disponee,  he  does  not  require 
any  title  to  give  him  a  transmissible  right,  although,  to  give  him  a  feudal  right,  a 
form  must  be  gone  through  either  by  special  service  or  declaratory  adjudication.  In 
either  case  it  is  only  a  form — a  shadow — which  is  taken  up,  although  that  must  be 
taken  up  before  the  feudal  title  is  complete. 

Now,  it  is  only  through  Mr.  Douglasjthat  the  pursuer  can  claim  any  connection  with 
this  fee ;  but  how  anything  was  left  in  Mr.  Douglas  after  the  title  was  taken  to  his 
daughter  in  liferent  allenarly  and  her  children  in  fee,  and  infeftment  thereon,  it  is 
impossible  for  me  to  see.  There  seems  an  impression  that  a  fiduciary  fee  in  favour  of 
non-existing  persons  is  no  fee  at  all,  but  I  cannot  agree  to  that. 

[379]  I  quite  agree  that  the  finding  in  the  Lord  Ordinary's  interlocutor,  which  implies 
that  the  defender  could  not  have  succeeded  if  the  property  had  not  been  conquest,  must 
be  altered.  I  do  not  think  the  question  is  in  the  least  degree  afiected  by  inquiring 
whether  the  property  was  heritage  or  conquest  in  the  children,  as  the  defender  is  heir 
both  of  heritage  and  conquest. 
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Lord  Neayes  was  absent. 

This  interlocutor  was  pronounced: — "Adhere  to  the  findings  in  point  of  fact 
contained  in  the  Lord  Ordinary's  interlocutor:  Quoad  ultra  recall  said  interlocutor: 
Sustain  the  fourth,  fifth,  and  sixth  pleas  in  law  for  the  defender;  and  assoilzie  the 
defender  from  the  conclusions  of  the  action,  and  discern :  Find  the  defender  entitled  to 
expenses,"  &c. 

James  Somervillk,  S.S.C. — Jambs  Webster,  S.S.C. — ^Agents. 


No.  81.  VIII.  Macpherson,  379.     11  Jan.  1870.     1st  Div.— Lord  Barcaple,  B. 

George  Gatherer,  Pursuer. — D.-F,  Gordon — Keir. 
The  Executors  of  the  deceased  Sir  A.  P.  Gordon  Gumming,  Defenders. — 

SoL-Gen.  Clark — Balfour, 

Landlord  and  Tenant — Removal — Local  Custom. — Hdd  (1)  that  the  tenant  of  an 
agricultural  farm  under  a  lease  expiring  at  Whitsunday  as  to  houses  and  grass,  and 
at  the  separation  of  the  waygoing  crop  as  to  the  arable  land,  is  not  at  common  law 
entitled  to  retain  a  threshing-mill  in  the  farm-steading  after  Whitsunday,  in  order  to 
thresh  the  waygoing  crop,  nor  to  the  use  of  a  bam  and  stack-yard  for  the  purpose  of 
storing  the  same ;  (2)  (after  proof)  that  there  is  no  contrary  usage  in  Morayshire. 

In  1847  Mr.  George  Gatherer  became  tenant  of  the  farms  of  Easter  and  Wester 
Muirton,  in  the  county  of  Moray,  and  then  belonging  to  the  late  Sir  William  Grordon 
Gumming. 

The  lease  was  constituted  by  the  landlord's  acceptance  of  an  offer  by  Mr.  Gratherer, 
dated  7th  December  1846,  in  these  terms : — "  Sir, — I  hereby  make  offer  of  the  sum  of 
£162  sterling  of  yearly  rent,  for  19  years  and  crops,  with  entry  at  Wliitsunday  first, 
for  the  farms  of  Muirton,  advertised  as  presently  occupied  by  A.  Rhind  and  J.  Rose, 
and  containing  together  116  acres  or  thereby  in  Scots  measure.  I  presume  that, 
although  these  farms  are  separately  advertised,  you  will  have  no  objection  to  let  them 
together,  as  they  lye  contiguous ;  but  if  you  prefer  otherwise,  I  am  prepared  to  give 
you  an  offer  for  that  occupied  by  Alexander  Khind  alone,  and  will  be  in  attendance  at 
the  set  to-morrow. — I  have  the  honor  to  be.  Sir,  your  obt  humble  sert. 

"  Geo.  Gatherer. 

"After  explanation,  and  as  you  wish  a  proportion  of  the  rent  to  be  in  grain,  I 
agree  to  the  following  proportion,  viz.  .  .  .  and  bind  myself  to  conform  in  ail 
respects  to  the  regulations  of  the  estate." 

In  1854  Sir  William  Gordon  Gumming  died,  and  was  succeeded  by  Sir  Alexander 
P.  Gordon  Gumming. 

In  March  1866  Mr.  Gatherer  was  applied  to  by  Sir  Alexander's  agents  to  grant  a 
letter  of  removal  in  terms  of  the  Act  16th  &  17th  Vict.  cap.  80,  with  a  view  to 
obviate  the  necessity  of  a  summons  of  removal,  and  he  accordingly  addressed  to  Sir 
Alexander  the  following  letter: — "Elgin,  2d  April  1866. — Sir,  I  am  to  remove  from 
the  farm  and  lands  of  Muirton  and  Paddockdale  at  Whitsunday  next  1866,  as  to  the 
houses,  grass,  and  pasture  lands,  and  land  intended  for  fallow  and  green  crop,  and  at 
the  separation  of  the  crop  of  the  year  1866  from  the  ground  as  to  the  land  in  grain 
crop. — I  am  your  obedient  servant,  Geo.  Gatherer." 

This  letter  was  duly  attested  and  delivered,  and  on  the  following  day  Mr.  Gatherer 
was  served  with  a  notice  to  remove,  which  he  did  at  Whit-[380]"Sunday  1866  from 
the  dwelling  and  other  houses,  but  he  left  his  threshing-mill  in  the  mill  house,  of 
which  he  claimed  to  be  entitled  to  retain  possession,  with  the  use  of  the  bam  and 
stack-yard  for  the  purpose  of  harvesting  the  growing  crop,  and  also  for  threshing  and 
proofing  the  same.  Thereafter,  Mr.  Gatherer  having  refused  compliance  with  a 
request  by  the  incoming  tenant  and  the  landlord's  factor  to  remove  the  mill,  the 
landlord  (Sir  A.  P.  Gordon  Gumming)  had  it  removed  in  August  1866  by  skilled 
workmen,  under  the  direction  of  a  slieriff's-oificer,  and  deposited  in  a  shed  on  the  farm, 
where  it  was  allowed  to  remain  by  Mr.  Gatherer,  who,  after  the  death  of  Sir  Alexander, 
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which  happened  in  September  1866,  raised  this  action  against  his  executors,  concluding 
for  payment  of  £41,  12s.  6d.  as  the  value  of  the  threshing-mill,  and  £30  as  damages 
for  the  loss  incurred  by  him  through  being  deprived  of  the  use  of  the  bam  and  stack- 
yard, and  having  to  remove  the  crop  to  another  place  to  be  harvested  and  threshed. 

After  a  proof  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  that  the 
pursuer  has  not  proved  the  existence  of  any  usage  in  respect  of  which  he  was  entitled 
to  have  the  threshing-mill  belonging  to  him  retained  in  its  place  in  connection  with 
the  bam  at  the  farm  of  Muirton,  after  his  removal  from  the  houses  and  grass  at 
Whitsunday  1866 :  Finds  that  the  pursuer  not  having  removed  said  threshing-mill, 
though  required  to  do  so,  the  landlord  was  entitled  to  take  it  down,  and  place  it  under 
cover  in  a  shed  on  said  farm,  there  to  remain  at  the  risk  of  the  pursuer :  Finds  it  is 
not  proved  that  the  pursuer  applied  to  the  landlord  for  the  use  of  the  barn-yard  or 
other  ground  on  said  farm  for  stacking  his  waygoing  crop,  or  for  the  use  of  the  barn 
for  threshing  thatch  for  his  stacks,  and  proofing  his  corn,  or  that  he  was  refused  or 
deprived  of  these  accommodations  by  the  landlord  :  Therefore  assoilzies  the  defenders 
from  the  whole  conclusions  of  the  action,  and  decerns :  Finds  the  pursuer  liable  in 
expenses,"  &c.* 

[381]  The  pursuer  reclaimed,  and  argued ; — ^That  both  at  common  law,  and  by  the 
local  usage  in   Morayshire,  where   the   farm  was  situate,  the  tenant  is  entitled  to 

*  "  Note. — The  Lord  Ordinary  has  no  doubt  that  an  outgoing  tenant  cannot  insist 
on  retaining  his  threshing-mill  on  the  farm  until  after  his  waygoing  crop  shall  have 
heen  disposed  of.  There  i&  clearly  no  practice  to  support  such  a  demand,  compliance 
with  which  may  in  many  cases  be  very  inconvenient  to  the  landlord  or  incoming  tenant, 
who  may  intend  to  carry  on  operations  inconsistent  with  the  mill  being  allowed  to 
stand  during  that  time.  It  is  not  necessary,  though  it  may  be  convenient,  for  the 
exercise  of  the  outgoing  tenant's  legitimate  rights,  that  there  should  be  a  threshing-mill 
on  the  premises,  as  the  minor  operations  of  threshing  thatch  and  proofing  the  stacks 
may  be  performed  by  the  use  of  flails.  The  Lord  Ordinary  is  therefore  of  opinion  that, 
as  matter  of  legal  right,  the  landlord  was  entitled  to  require  the  pursuer  to  remove  his 
threshing-mill,  and  that  the  latter  having  refused  to  do  so,  he  cannot  complain  of  the 
course  taken  by  the  landlord,  us  amounting  to  a  legal  wrong  entitling  him  to  damages. 

"The  pursuer  takes  some  technical  objections  to  the  regularity  of  the  officer's 
execution  of  removal  of  the  threshing-mill.  But  it  does  not  appear  to  the  Lord 
Ordinary  that  anything  depends  upon  this.  There  was  truly  no  removal  or  ejection  of 
the  mill.  It  is  still  on  the  farm,  stored  under  cover  for  behoof  of  the  pursuer.  If  the 
pursuer  was  not  entitled  after  his  removal  to  have  it  retained  in  its  place  for  his  own 
purpoees,  the  landlord  was  entitled  at  his  own  hand,  acting  with  due  care,  and  after 
notice  to  the  pursuer,  to  put  it  aside  in  an  enclosed  shed  in  the  farm  steading,  just  as  a 
large  article  of  furniture  which  the  tenant  of  a  house  insists  on  leaving  behind  him  at 
his  removal  may  be  taken  down,  and  put  aside  in  a  spare  room. 

"The  second  conclusion  of  the  summons  is  for  damages  in  consequence  of  the 
pursuer  having  been  refused  or  deprived  of  the  accommodations  to  which  he  was 
entitled  for  enabling  him  to  harvest  and  dispose  of  his  crop.  The  Lord  Ordi-[381]-nary 
does  not  doubt  that  both  by  law  and  usage  an  outgoing  tenant  has  rights  in  regard  to 
this  matter,  though,  in  the  view  which  he  takes  of  the  case,  it  is  unnecessary  to 
determine  what  is  their  precise  nature  and  extent.  There  is  no  evidence  that  the 
landlord  acted,  or  was  called  upon  by  the  pursuer  to  act,  in  this  matter  at  all.  The 
pursuer  made  his  demand  upon  the  incoming  tenant,  and  on  his  refusal  immediately 
removed  his  crop  to  an  adjoining  farm.  There  is  conflicting  evidence  as  to  what  was 
the  extent  of  the  demand  thus  made  upon  the  incoming  tenant.  But  whatever  it 
might  be,  the  landlord  cannot  be  responsible  for  his  tenant's  refusal,  which  was  sub- 
mitted to  by  the  pursuer  without  any  notice  to  him.  He  had  not  given  to  the  tenant 
any  right  by  lease  or  otherwise  inconsistent  with  whatever  legal  rights  the  pursuer 
might  have  as  outgoing  tenant.  Even  if  he  had  done  so,  the  pursuer  suffered  no 
eviction,  as  he  made  no  effort  to  maintain  his  right.  The  claim  for  damages  is  there- 
fore necessarily  rested  upon  the  landlord's  refusal  of  the  accommodations  in  question, 
and  the  Lord  Ordinary  is  of  opinion  that  this  ground  of  action  is  not  proved. 

"  The  defenders  maintain  on  record  pleas  which  are  in  excess  of  what  the  Lord 
Ordinary  holds  to  be  the  legal  rights  of  a  landlord  in  this  matter.  But  there  was  a 
similar  excess  in  the  claim  of  the  pursuer,  both  in  the  correspondence  and  on  record." 
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reasonable  accommodation  on  the  faim  for  harvesting  the  waygoing  crop,  and  for  that 
purpose  to  make  use  of  the  buildings  after  the  term  of  his  removal  therefrom.**    At  all 
.  events,  the  pursuer  should  have  been  allowed  by  the  landlord  to  stack  the  crop  upon 
the  ground  until  he  had  a  favourable  opportunity  of  disposing  of  it. 

Lord  President. — The  pursuer  was  tenant  of  the  farm  of  Muirton,  under  Sir 
Alexander  Penrose  Gordon  Gumming  as  landlord,  in  virtue  of  a  lease  entered  into  with 
Sir  Alexander's  predecessor  in  1847.  The  term  of  entry  was  Whitsunday  1847,  and 
the  term  of  removal  was  Whitsunday  1866.  In  a  letter  from  the  tenant  to  the 
landlord,  which  is  the  sole  evidence  of  the  tenor  of  the  lease,  there  is  nothing  more 
said  with  regard  to  either  term.  When  the  term  of  removal  approached,  the  tenant 
gave  what  is  called  a  letter  of  removal,  in  which  he  says,  "  I  am  to  remove  from  the 
farm  and  lands  of  Muirton  and  Paddockdale  at  Whitsunday  next  1866,  as  to  the 
houses,  grass,  and  pasture  lands,  and  land  intended  for  fallow  and  green  crop,  and  at 
the  separation  of  the  crop  of  the  year  1866  from  the  ground  as  to  the  land  in  grain 
crop." 

That  letter,  in  my  view,  in  which  I  understand  your  Lordships  to  concur,  made  no 
change  in  the  nature  of  the  ish  stipulated  for  by  the  lease.  It  still  continued  to  be  a 
Whitsunday  ish,  which  is  exactly  what  is  expressed  in  that  letter  of  removal.  The 
outgoing  tenant's  title  to  possess  ceases  altogether  at  the  term  of  Whitsunday,  which 
is  the  term  of  removal.  He  is  entitled  to  a  limited  possession  of  a  particular  part 
of  the  farm  after  that  for  a  special  purpose, — not  down  to  any  fixed  term,  but 
for  such  a  period  as  is  necessary  to  enable  him  to  separate  the  crop  from  the 
land  on  which  it  grows ;  and  nothing  is  left  to  him  except  that  limited  right  of  access 
and  occupation  of  these  fields  for  the  purpose  of  separating  the  crop, — t.e.  of  reaping 
and  carrying  it  away.  The  moment  that  is  done,  the  last  remnant  of  possession  in  the 
outgoing  tenant  comes  to  an  end. 

Such  I  understand  to  be  the  clear  rule  of  law  applicable  to  the  case  of  an  outgoing 
tenant  with  a  Whitsimday  ish,  and  therefore,  according  to  that  rule,  he  can  have  no 
right  to  the  use  of  the  buildings  on  the  farm  after  the  term  of  [382]  Whitsunday. 
Notwithstanding  the  expression  of  doubt  by  so  respectable  an  authority  as  Mr.  Hunter, 
I  consider  this  to  be  perfectly  settled  law.  It  was  decided  by  the  case  of  M'Ewen  r. 
Paterson  in  1803,  and  again  most  emphatically  by  the  case  of  Gordon  v,  Robertson ; 
and  although  the  latter  decision  was  reversed  in  the  House  of  Lords,  that  reversal  did 
not  in  the  least  impinge  on  the  soundness  of  the  general  proposition  which  had  been 
laid  down  to  the  effect  above  stated. 

But  undoubtedly  it  is  open  to  the  tenant  to  say  that  local  custom  has  modified  the 
strictness  of  the  general  rule  of  law.  Though  he  has  no  legal  title  to  occupy  the 
buildings,  yet  custom  may  establish  facilities  in  his  favour  for  reaping  and  harvesting 
and  disposing  of  his  crop,  which  custom,  if  well  settled  and  defined,  will  have  the  force 
of  law.  The  outgoing  tenant  in  this  case  imdertook  to  prove  that  there  was  such  a 
custom  in  the  district  of  Morayshire,  in  which  this  farm  is  situated,  as  would  support 
his  demand.  His  demand  was,  first,  that  a  threshing-mill,  which  was  his  own  property, 
should  be  allowed  to  remain  in  the  barn,  for  an  indefinite  period,  till  he  could  Uiresh 
out  the  whole  grain  crop  belonging  to  him ;  and,  second,  that  he  should  also  have  the 
use  of  the  barn  and  stack-yard  for  the  purpose  of  storing  his  corn,  with  a  view  to  its 
being  threshed.     That  is  the  substance  of  his  demand. 

Now,  I  can  only  say  that  there  does  not  appear  to  me  to  be  anything  like  evidence 
of  custom  to  justify  that  demand.  It  would  be  very  odd  if  there  were,  for  such  a 
demand  could  only  arise  in  very  exceptional  circumstances,  as  here,  whereas  a  custom 
must  be  applicable  to  the  majority  of  cases.  The  common  custom  in  Scotland  is  that 
the  incoming  tenant  takes  the  waygoing  crop  at  a  valuation,  and  that  custom  seems  to 
be  even  more  common  in  this  part  of  Morayshire  than  in  some  other  districts. 
Threshing-mills  are  generally  taken  at  a  valuation  by  the  incoming  tenant,  and  where 
that  is  not  done  the  most  common  case  is  that  the  outgoing  tenant  sells  his  threshing- 
mill  at  the  Whitsunday  roup  before  he  quits  possession.  A  case  like  this,  where  the 
outgoing  tenant  was  to  reap  his  own  waygoing  crop  and  keep  his  threshing-machine, 

*  Hunter's  Landlord  and  Tenant,  3d  edit.  vol.  ii.  pp.  456-7  ;  Gordon  r.  Robertikm, 
1826,  2  W.  S.  115,  per  Lord  Cringletie,  p.  124;  Finlayson  v.  Peddie,  1829,  7  8.  617; 
MacEwen  v.  Paterson,  1803,  Hume's  Diet.  571,  M.  13,891 ;  Anderson  r.  Tod,  1809, 
Hume's  Diet.  842  ;  and  MacLeod  t\  Bruce,  ibi  cit 
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instead  of  selling  them  to  the  incoming  tenant,  is  therefore  a  special  case  in  various 
respects,  and  one  to  which  any  local  custom  cannot  he  expected  to  apply.  The  general 
case  is  where  there  is  no  hostility  hetween  the  outgoing  and  incoming  tenants,  and 
they  accommodate  each  other  without  any  question  as  to  their  mutual  legal  rights. 

But  the  contention  here  is,  that  the  pursuer  was  to  hold  possession  of  the  bam  for 
a  period  extending,  according  to  some  of  the  witnesses,  to  May  or  June  of  the  following 
year,  until  he  should  have  completed  the  threshing  of  his  crop,  just  as  if  he  had  been 
in  legal  possession  of  the  buildings  for  nearly  a  year  beyond  the  term  of  removal.  It 
is  sufficient  to  say  that  there  is  nothing  approaching  to  a  proof  of  such  custom,  and 
therefore  the  ordinary  rule  must  apply. 

Another  demand  which  the  pursuer  says  he  made  without  success  was,  that  he  was 
to  be  allowed  to  stack  his  grain  on  the  farm,  and  he  says  that  he  was  entitled  by  law 
to  that  accommodation.  Now,  I  am  not  prepared  to  say  that,  according  to  the  rule  of 
law  I  have  stated,  it  may  not  be  competent  for  an  outgoing  tenant  to  stack  his  com  on 
the  farm  for  a  temporary  purpose.  I  have  no  doubt  that  such  a  concession,  if  it  be 
one,  on  the  part  of  the  landlord  or  the  incoming  tenant,  has  never  been  refused,  and  I 
should  be  disposed  to  think  that,  if  the  outgoing  tenant  can  shew  a  clear  interest  in 
having  that  done,  he  may  be  entitled  to  insist  in  such  a  claim.  But  there  is  no 
satisfactory  evidence  that  such  a  demand  was  made  in  this  case,  and  nothing  is  clearly 
proved  except  that  the  parties  thoroughly  misunderstood  each  other. 

I  therefore  agree  with  the  Lord  Ordinary  on  both  branches  of  the  case,  that  the 
demands  of  the  pursuer  cannot  be  sustained. 

The  other  Judges  (Lord  Deas  absent)  concurred,  and 

The  CJourt  accordingly  adhered  to  the  Lord  Ordinary^s  interlocutor,  with  additional 
expenses. 

Stuart  &  Chbyne,  W.S. — Gibson-Craiq,  Dalzikl,  &  Brodies,  W.S. — Agents. 

[Commented  upon,  Waldie  v.  Mungall,  1896,  23  R.  792.] 
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The  Shotts  Iron  Company,  Pursuers. — Millar — Scott, 
Turnbull,  Salvesen,  and  Company,  Defenders. — Sol-Gen,  Clark — MoTicrieff. 

Process — Summons — Amendment — Issue — Reclaiming  Note — Court  of  Session  Act, 
1868 — A,  S.  \Wi  October  1868. — In  an  action  concluding  for  payment  of  a  sum  of 
money,  with  interest  to  the  date  of  signeting  the  summons,  the  pursuer  moved  to 
have  interest  on  the  principal  sum  from  the  date  of  the  action  inserted  in  the  issue, 
and  with  that  view  craved  leave  to  amend  the  conclusions  of  the  summons,  if 
necessary.  The  Lord  Ordinary  pronounced  an  interlocutor  approving  of  an  issue 
which  did  not  embrace  the  additional  interest.  Held  (1)  that  a  reclaiming  note 
agaiost  that  interlocutor,  with  a  view  to  getting  an  amendment  of  the  summons,  was 
competent ;  (2)  that  the  conclusions  of  the  summons  might  be  competently  amended 
under  the  29th  section  of  the  Court  of  Session  Act,  1868;  but  (3)  that  as. the 
proposed  amendment  would  subject  to  the  adjudication  of  the  Court  a  sum  larger 
than  was  originally  concluded  for,  it  was  incompetent  under  the  second  clause  of 
the  same  section. 

This  was  an  action  concluding  for  "  payment  to  the  pursuers  of  the  sum  of  J&2920, 
178.  sterling,  being  the  balance  of  principal  due  by  the  defenders  to  the  pursuers  for 
coals  agreed  to  be  supplied  by  the  pursuers  to  the  defenders,  under  missives  or  letters 
dated  in  or  about  July  1865,  conform  to  statement  or  account  commencing  on  or  about 
July  1865  and  ending  in  or  about  November  1868,  to  be  produced  at  the  calling 
hereof;  as  also  of  the  sum  of  £621,  Os.  lOd.  sterling  of  interest  due  on  the  prices  of 
said  coals,  conform  to  interest  account,  also  to  be  produced ;  or  of  such  other  sums  of 
principal  and  interest  as  may  be  found  to  be  due  by  the  defenders  to  the  pursuers  in 
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respect  of  the  prices  of  said  coals."  The  interest  concluded  for  was  only  to  the  date 
of  the  action ;  but,  at  the  adjustment  of  issues,  the  pursuers  moved  to  have  interest  on 
the  principal  sum  from  the  date  of  signeting  the  summons  inserted  in  the  issue,  and 
with  that  view  craved  leave,  if  necessary,  to  amend  the  conclusions  of  the  summons. 

The  Lord  Ordinary  approved  of  an  issue  for  the  pursuers  in  these  terms : — "  Whether 
the  defenders  are  resting  owing  to  the  pursuers  in  the  sum  of  £2920,  17s.  sterling,  as 
the  balance  of  the  price  of  coal  agreed  by  said  missives  to  be  supplied  to  the  defenders 
under  said  contract,  conform  to  account  set  forth  in  schedule  (B),  hereto  annexed ;  and 
of  the  sum  of  £621,  Os.  lOd.  of  interest  on  the  prices  of  said  coals  to  the  19th  diay  of 
June  1869,  conform  to  account  set  forth  in  schedule  (G),  hereto  annexed,  or  of  any  and 
what  part  of  said  sums  1 " 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Holds  the  issues,  No.  24  of 
process,  as  amended  at  the  bar  as  adjusted  and  settled :  Approves  of  the  said  issues  as 
now  authenticated ;  and  appoints  the  same  to  be  the  issues  for  the  trial  of  the  cause."  ^ 

The  pursuers  reclaimed,  and  argued,  that  the  terms  of  the  conclusions  of  the 
summons  were  sufficiently  wide  to  cover  their  claim  for  interest  from  the  date  of  the 
action ;  and  they  were,  therefore,  entitled  to  have  it  put  in  issue.  They  moved,  that 
if  necessary  they  should  be  allowed  to  amend  the  summons  under  the  29th  section  of 
the  Court  of  Session  Act,  1868.t 

[384]  ^^®  respondents  argued,  (1)  that  the  reclaiming  note  was  incompetent  under 
the  6th  section  of  the  A.  S.  14th  October  1868 ;{  and  as  the  pursuers  did  not  ask  to 
have  the  issue  disallowed,  but  only  varied  in  its  terms,  they  should  have  applied  to  the 
Court  by  motion  to  that  effect.  (2)  The  29th  section  of  the  Court  of  Session  Act, 
1868,  does  not  authorise  an  amendment  of  the  conclusions  of  the  summons;  and 
(3)  the  proposed  amendment  is  in  any  case  incompetent,  in  respect  that  it  would  have 
the  effect  of  increasing  the  pursuers'  claim  as  specified  in  the  summons. 

At  advising, — 

Lord  President. — This  interlocutor  was  pronounced  by  the  Lord  Ordinary  under 
the  third  subdivision  of  the  27th  section  of  the  Act  of  1868.     The  Lord  Ordinary 

*  "  Note. — The  pursuers  asked  to  have  interest  on  the  principal  sum  from  the  date 
of  the  action  introduced  into  the  issue,  and  with  this  view  they  proposed,  if  necessary, 
to  amend  the  conclusion  of  the  summons.  The  Lord  Ordinary  does  not  think  that^ 
as  the  conclusion  stands,  interest  can  be  inserted  in  the  issue'.  Neither  does  he  think 
that  the  proposed  addition  to  the  conclusion  is  one  which  can  be  competently  allowed 
under  the  recent  statute." 

t  By  section  29  it  is  provided — "The  Court  or  the  Lord  Ordinary  may  at  any 
[384]  time  amend  any  error  or  defect  in  the  record  or  issues  in  any  action  or  proceeding 
in  the  Court  of  Session  upon  such  terms  as  to  expenses  and  otherwise  as  to  the  Court 
or  Lord  Ordinary  shall  seem  proper ;  and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  action  or  proceeding  the  real  question  in 
controversy  between  the  parties  shall  be  so  made :  Provided  always  that  it  shall  not 
be  competent,  by  amendment  of  the  record  or  issues  under  this  Act,  to  subject  to  the 
adjudication  of  the  Court  any  larger  sum,  or  any  other  fund  or  property,  than  such  as 
are  specified  in  the  summons  or  other  original  pleading,  unless  all  the  parties  interested 
shall  consent  to  such  amendment.'' 

{  "  When  an  interlocutor  has  been  pronounced  by  a  Lord  Ordinary  approving  of 
an  issue  or  issues,  under  section  27,  sub-section  3,  of  the  said  recited  Act,  it  shall  not 
be  necessary  nor  competent  to  reclaim  against  the  said  interlocutor,  if  the  party  aggrieved 
thereby  desires  only  to  obtain  a  variation  of  the  terms  of  the  issue  or  issues,  and  does 
not  desire  to  have  such  issue  or  issues,  or  one  or  more  of  such  issues,  disallowed  in  toto ; 
but,  in  every  such  case,  the  party  shall  apply  by  motion  to  the  Inner-House,  in  terms 
of  the  28th  section  of  the  said  recited  Act,  specifying  precisely  in  his  notice  of  motion 
the  particular  variation  or  variations  which  he  desires  should  be  made  on  the  said  issne 
or  issues,  and  at  same  time  box  copies  of  the  record."  By  section  28  of  the  Court  of 
Session  Act  it  is  provided  that  any  interlocutor  of  the  Lord  Ordinary  as  to  probation 
under  section  27  shall  be  final  unless  it  is  reclaimed  against  within  six  days  :  "Provided 
always  that  it  shall  be  lawful  to  either  party  within  the  said  period,  without  presenting 
a  reclaiming  note,  to  move  the  said  Division  to  vary  the  terms  of  any  issue  that  may 
have  been  approved  of  by  an  interlocutor  of  the  Lord  Ordinary,  specifying  in  the  notice 
of  motion  the  variation  that  is  desired." 
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"holds  the  issues,  No.  24  of  process,  as  amended  at  the  har  as  adjusted  and  settled : 
Approves  of  the  said  issues  as  now  authenticated ;  and  appoints  the  same  to  be  the 
issues  for  the  trial  of  the  cause."  Now,  by  the  28th  section  of  the  statute  it  was  com- 
petent for  the  party  dissatisfied  with  this  interlocutor  to  have  adopted  one  or  other  of 
two  courses,  viz.  either  to  have  reclaimed  within  six  days  of  its  date,  which  the  pursuer 
has  done,  or  alternatively,  without  presenting  a  reclaiming  note,  to  have  craved  the 
Court  to  vary  the  terms  of  the  issues  by  a  motion  to  that  effect,  specifying  in  his  notice 
of  motion  the  variation  desired. 

The  respondents,  however,  contend  that  the  reclaiming  note  is  incompetent  under 
the  6th  section  of  the  Act  of  Sederunt  of  1868,  which  provides  that  "  it  shall  not  be 
necessary  nor  competent "  to  reclaim  against  an  interlocutor  of  this  kind  "  if  the  party 
aggrieved  thereby  desires  only  to  obtain  a  variation  of  the  terms  of  the  issue  or  issues, 
and  does  not  desire  to  have  such  issue  or  issues,  or  one  or  more  of  such  issues,  disallowed 
in  ioio"  &c.  There  can  be  no  doubt  that  this  section  of  the  Act  of  Sederunt  contem- 
plates only  two  cases,  one  where  a  variation  merely  in  the  form  of  the  issue  or  issues  is 
desired,  in  which  case  a  reclaiming  note  is  not  competent ;  the  other,  where  the  party 
complaining  seeks  to  have  the  issue  or  issues  altogether  disallowed,  in  which  case  he 
must  reclaim  within  the  time  allowed  by  the  statute.  It  seems  to  me,  however,  that 
there  [385]  ^^7  ^  ^  third  case,  viz.  where  a  variation  in  the  terms  of  the  issue  is 
sought,  which  can  only  be  effected  by  obtaining  a  recall  of  the  Lord  Ordinary's  inter- 
locutor. That  I  understand  to  be  the  object  of  the  pursuer  in  presenting  this 
reclaiming  note.  He  desires  no  doubt  to  have  the  terms  of  the  issues  varied,  but  in 
Older  to  get  at  that  he  requires  to  amend  his  summons,  which  he  can  only  do  by  getting 
the  interlocutor  recalled.     For  this  reason,  I  think  the  reclaiming  note  is  competent. 

The  alteration  which  the  pursuer  proposes  to  make  upon  the  form  of  the  issues 
involves  an  amendment  of  the  conclusions  of  his  summons,  by  the  addition  of  certain 
words.  After  a  conclusion  for  £621  of  interest,  said  to  be  due  on  an  alleged  balance  of 
£2920  as  the  price  of  coals  supplied  to  the  defenders,  it  is  proposed  to  add, — "  with  the 
farther  interest  at  the  rate  of  5  per  cent,  per  annum  accruing  on  the  said  prices  until 
fixed." 

The  respondents  object  to  this  addition  as  incompetent,  in  respect  (1)  that  the  29tli 
section  of  the  recent  Act  does  not  authorise  amendments  on  the  conclusions  of  the 
summons ;  and  (2)  that  the  proposed  amendment  is  struck  at  by  the  proviso  contained 
in  that  section,  because  it  would  subject  to  the  adjudication  of  the  Court  a  larger  sum 
than  the  pursuer  originally  concluded  for. 

I  am  not  much  moved  by  the  first  of  these  objections.  The  Act  directs  us  to  allow 
"all  such  amendments  as  may  be  necessary  for  the  purpose  of  determining,  in  the 
existing  action  or  proceeding,  the  real  question  in  controversy  between  the  parties " ; 
and  I  am  not  prepared  to  hold  that  such  amendments  are  confined  to  the  statements  of 
fact  and  pleas  in  law,  or  issues.  I  am  of  opinion  that  where  the  conclusions  of  the 
summons  do  not  exhaust  the  matter  submitted  to  the  adjudication  of  the  Court,  it  is 
quite  competent  to  amend  them  so  as  to  enable  the  Court  to  pronounce  an  operative 
decree.  But  then,  before  any  such  amendment  can  be  made,  we  must  attend  to  the 
proviso  which  forbids  any  larger  sum  being  subjected  to  the  adjudication  of  the  Court 
than  what  was  specified  in  the  summons  or  other  original  pleading,  except  by  consent 
of  all  parties.  Now,  it  is  in  vain  to  say  that  the  effect  of  the  words  which  the  pursuer 
wishes  to  have  inserted  in  the  summons  would  not  be  to  enlarge  the  amount  originally 
concluded  for,  and  therefore,  although  I  am  for  sustaining  the  competency  of  the 
reclaiming  note,  I  am  of  opinion  that  it  ought  to  be  refused,  and  that  the  proposed 
addition  to  the  summons  and  variation  of  the  issues  should  be  disallowed. 

Lords  Abdhillan  and  Kinloch  concurred. 

Lord  Deas  was  absent. 

The  following  interlocutor  was  pronounced : — "  Refuse  the  minute  of  amendment 
of  the  summons  as  incompetent :  Further,  refuse  the  reclaiming  note,  and  adhere  to  the 
interlocutor  reclaimed  against :  Find  the  pursuers  liable  in  expenses  since  the  date  of 
the  said  interlocutor,  and  remit,''  &c. 

Archibald  Melvillb,  W.S. — Hill,  Ebid,  &  Drummond,  W.S. — Agents. 
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No.  83.  VIIL  Maopherson,  385.     11  Jan.  1870.     2d  Div.— Lord  OrmidaleJ. 

James  Walker,  Pursuer. — Lancaster — Lorirmr. 
Mrs.  Matilda  Cornwall  or  Walker  aih)  Others,  Defenders. — Crickton — 

MKu — Macdonald — Morison, 

Process — Proof — Conjugal  Rights  (Scotland)  Amendment  Act,  1861. — The  evidence  in 
a  divorce  case  was  taken  before  a  Judge  who  died  before  certifying  the  shorthand- 
writer's  notes.  Terms  of  minute  by  the  parties,  in  respect  of  which  an  interlocutor 
was  pronounced  holding  the  notes  in  all  respects  equivalent  to  a  proof  duly  certified 
by  the  Judge. 

These  were  mutual  actions  of  divorce. 

The  evidence  was  taken  before  the  late  Lord  Manor,  who  died  without  having 
certified  the  notes  of  the  shorthand-writer. 

The  case  was  transferred  to  Lord  Ormidale,  when  the  parties  lodged  the  [386]  follow- 
ing minute  : — "  Lorimer,  for  the  pursuer ;  Crichton,  for  the  defender  Mrs.  Walker  ;  M*Kie, 
for  the  co-defender  Fisher ;  Macdonald,  for  the  co-defender  M*Laren ;  and  Morison,  for 
the  co-defender  Wright,  concurred  in  stating  that  evidence  in  this  case  was  taken  before 
the  Honourable  Lord  Manor  continuously  on  14th,  15th,  and  16th  July  last  by  a  shorthand- 
writer,  in  terms  of  the  Conjugal  Bights  (Scotland)  Amendment  Act,  1861,  sec.  13. 
Lord  Manor  did  not  dictate  the  evidence  to  the  shorthand-writer.  The  notes  taken  by 
the  shorthand- writer  were,  by  consent  of  parties,  extended  and  printed  from  day  to  day. 
Proofs  of  the  print  were  not  furnished  to  the  agents  for  the  parties  till  after  the  proof 
had  been  closed.  No  extended  copy  of  the  proof  in  manuscript,  nor  printed  copy  thereof, 
was  delivered  to  Lord  Manor.  Lord  Manor  died  on  7th  October  last.  They  also  con- 
curred in  stating,  that  one  or  other  of  the  counsel  for  the  pursuer  and  principal  defender 
having  been  present  during  the  whole  proof,  they  are  satisfied,  to  the  best  of  their 
knowledge  and  belief,  that  the  evidence  led  before  the  late  Lord  Manor  has  been 
accurately  taken  down  and  extended  by  the  shorthand-writer,  and  they  consent  that  the 
same  should  be  held  as  the  record  of  the  oral  evidence  in  the  cause. — In  respect 
whereof,  &c." 

His  Lordship  thereafter  advised  with  the  Second  Division,  and  by  their  instructions 
pronounced  this  interlocutor : — 

"  The  Lord  Ordinary  having  heard  parties*  procurators,  and  considered  the  minute 
for  the  parties,  Ko.  33  of  process,  and  advised  with  the  Lords  of  the  Second  Division 
of  the  Court,  as  directed  by  said  Lords,  and  in  respect  and  in  terms  of  said  minute, 
holds  the  proof,  No.  34  of  process,  to  be  the  proof  in  the  cause,  and  equivalent  in  all 
respects  to  the  said  proof  if  it  had  been  certified  as  a  correct  record  of  the  oral  evidence 
in  the  cause  by  the  late  Lord  Manor,  in  terms  of  the  13th  section  of  the  Conjugal 
Rights  (Scotland)  Amendment  Act,  1861." 

D.  J.  Macbrair,  S.S.C. — D.  Crawford  &  J.  Y.  Guthrie,  S.S.C. — 

W.  G.  Roy,  S.S.C— Agents. 


No.  84.  VIIL  Maopherson,  386.     12  Jan.  1870.     1st  Div.— -Lord  Barcaple,  B. 

Robert  Greenoak,  Junior,  Pursuer. — Gifford, 
Robert  Greenoak,  Defender. — SoL-Gen,  Clark — M'Laren, 

Provision  to  Children — Postnuptial  Contract — Mutual  Settlement, — A  husband  and  wife 
executed  a  mutual  disposition  and  settlement  containing  provisions  in  favour  of  the 
survivor  and  their  children,  with  an  obhgation  on  the  husband,  in  the  event  of  his 
survivance  and  entering  into  another  marriage,  "to  set  aside,  in  a  conscientious 
manner,  at  least  the  one-half  of  my  whole  means  and  estate,  to  be  divided  equally  among 
the  whole  children  of  my  present  marriage  after  my  de^th."  •  Hetd,  that  the  husband 
having  survived  and  married  again,  was  not  bound  to  make  a  special  investment  of 
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one  -  half  of  his  property  for  the  security  of  his  children  hy  the  first  marriage,  nor  to 
restrict  his  use  and  enjoyment  to  a  mere  liferent. 

In  1857  Mr.  and  Mrs.  Greenoak  executed  a  mutual  disposition  and  settlement, 
which,  after  various  provisions  in  favour  of  the  survivor  of  the  spouses,  and  their 
children,  contained  the  following  clauses : — "  And  we  reserve  our  own  liferent  of  the 
haill  premises,  and  also  full  power,  faculty,  and  liberty  to  us,  during  our  joint  lives, 
to  revoke,  alter,  innovate,  or  cancel  these  presents,  in  whole  or  in  part,  as  we  shaU  think 
proper,  and  also  full  power  to  the  survivor  of  us  to  alter  or  revoke  the  same,  so  far  as 
regards  his  or  her  own  share  of  the  means,  estate,  and  effects  before  conveyed,  and 
also  to  apportion  the  foresaid  provisions  in  favour  of  our  [387]  ^^^  children  in  such 
other  proportions  as  to  such  survivor  may  seem  proper :  And  further  providing  and 
declaring,  that  in  the  event  of  me,  the  said  Robert  Greenoak,  surviving  my  said 
spouse,  and  entering  into  another  marriage,  I  shall  be  bound  to  set  aside,  in  a  conscien- 
tious manner,  at  least  the  one-half  of  my  whole  means  and  estate,  to  be  divided  equally 
among  the  whole  children  of  my  present  marriage  after  my  decease." 

Mrs.  Greenoak  died  in  March  1861,  predeceasing  her  husband,  who  married  again 
in  May  1862.  By  his  first  marriage  he  had  three  children,  two  daughters,  and  a  son 
liamed  Robert,  who,  in  1869,  raised  this  action  against  his  father,  to  have  it  found  and 
declared  that  the  defender,  in  terms  of  the  obligation  contained  in  the  mutual  settlement 
between  him  and  his  first  wife,  was  bound  to  set  aside,  in  a  conscientious  manner, 
at  least  one-half  of  his  whole  means  and  estate  which  belonged  to  him  at  the  date  of 
his  second  marriage,  to  be  divided  between  the  children  of  the  first  marriage  after 
his  decease.  The  simimons  then  concluded  for  specific  performance  of  the  obligation, 
and  with  that  view,  that  the  defender  should  produce  an  account  of  the  amount  of  his 
estate  at  the  date  of  his  second  marriage,  so  that  one-half  might  be  correctly  ascertained, 
and  thereafter  should  execute  a  conveyance  at  the  sight  of  the  Court  of  so  much  of  the 
said  half  as  might  be  heritable,  in  favour  of  himself  in  liferent,  and  the  pursuer  and 
his  sisters  in  fee,  and  further,  to  invest  or  otherwise  secure  so  much  as  might  be  moveable, 
in  such  manner  as  to  secure  the  fee  to  the  pursuer  and  his  sisters ;  failing  such  conveyance 
or  investment  of  the  property,  the  summons  concluded  that  the  defender  should  be 
ordained  to  consign  in  bank  £15,000,  or  such  other  sum  as  might  be  found  to  be  the 
one-half  of  his  means  and  estate  at  the  date  mentioned. 

The  pursuer  averred  that  the  defender  had  been  speculating  in  railway  shares,  and 
other  stock  of  a  precarious  nature,  whereby  he  had  put  that  half  at  least  of  said  funds 
and  property  which  he  was  and  is  bound  to  preserve  and  set  aside  for  behoof  of  the 
children  of  his  said  first  marriage,  at  his  death,  in  very  considerable  jeopardy  and 
hazard,  if  the  same  has  not  already  been  greatly  impaired  and  diminished. 

He  also  alleged  that  the  defender  had,  on  various  pretexts,  delayed  to  implement 
the  obligation  imdertaken  in  the  mutual  settlement  of  1857.  He  does  not  even  yet  in 
his  defences  pretend  to  have  anywhere  set  aside  the  one-half  at  least  of  his  said  whole 
means  and  estate,  as  at  the  date  of  his  first  wife's  death,  to  meet  or  answer  the  express 
obligation  undertaken  by  him  to  do  so.  But  the  pursuer  is  here  willing  to  hold  the 
sum  of  £10,000,  mentioned  in  the  answer,  as  the  one-half  of  his  whole  means  and  estate. 

In  answer  to  these  averments  the  defender  stated  that  at  the  time  of  entering  into  a 
second  marriage  he  did,  in  a  conscientious  manner,  and  to  the  best  of  his  judgment, 
value  his  whole  estate,  heritable  and  moveable,  and  fixed  and  ascertained  the  value 
thereof  to  be  of  the  amount  of  £19,425,  5s. ;  but  being  willing  that  his  children  by  his 
first  marriage  should  have  a  larger  share  of  his  succession  than  he  was  bound  to  leave 
to  them  by  the  mutual  settlement,  and  to  prevent  disputes  after  his  death  as  to  the 
value  of  his  estate,  he  fixed  the  sum  to  be  set  aside  for  them  at  the  amount  of  £10,000. 
In  a  codicil  subsequently  executed  by  the  defender,  he  has  stated  the  sum  to  which  they 
are  so  entitled  at  £10,000,  and  holds  this  valuation  as  binding  upon  him.  The  said 
valuation,  moreover,  was  communicated  to  all  his  children,  and  up  to  the  date  of  this 
action  no  objection  was  taken  to  it  by  any  of  his  children. 

The  pursuer  pleaded ; — (2)  The  defender  is  bound,  in  the  events  which  [388]  l^^ve 
occurred,  to  implement  the  obligation  undertaken  by  him  in  the  said  mutual  disposition 
and  settlement,  and  that  by  setting  aside,  and  investing,  for  behoof  of  the  pursuer  and 
the  other  children  of  his  first  marriage,  at  least  the  one-half  of  the  whole  means  and 
estate,  heritable  and  moveable,  which  belonged  to  him  as  at  the  date  of  his  second 
marriage,  in  May  1862,  and,  failing  his  doing  so,  the  pursuer  is  entitled  to  decree  of 
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consignation,  for  the  purpose  and  to  the  etfect  concluded  for  in  the  summons.  (3)  The 
obligation  founded  on,  though  contained  in  a  mutual  testamentary  deed,  is  an  onerous 
and  independent  obligation,  undertaken  by  the  defender  in  favour  of  his  children,  and 
enforceable  against  him  on  the  event  of  his  second  marriage. 

The  defender  pleaded; — (1)  The  pursuer  is  not  entitled  to  have  the  mutual  trust- 
disposition  and  settlement  produced  in  process,  inasmuch  as  it  is  a  testamentary  deed, 
and  generally  revocable  in  its  nature,  although  containing  an  obligation  binding  on  the 
defender,  and  because  the  defender  is  not  bound  to  disclose  his  testamentary  intentions. 
(2)  As  regards  the  declaratory  conclusions,  the  action  is  incompetent,  because  it  merely 
concludes  for  a  declaration  of  the  contents  of  a  written  instrument,  without  asking  the 
Court  to  construe  the  writing.  The  declaratory  conclusions  ought,  therefore,  ante  omnta^ 
to  be  dismissed.  (3)  The  obligation  contained  in  the  settlement  to  set  aside  one-half 
of  the  defender's  means  and  estate  being,  as  far  as  regards  the  valuation  of  the  said 
means  and  estate,  referred  to  the  conscience  of  the  defender,  and  the  defender  having 
bona  fide  made  a  valuation  thereof  for  the  purposes  of  the  settlement,  the  same  cannot 
be  challenged  or  brought  under  review  of  the  Court 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds  that,  according  to  the 
true  construction  of  the  obligation  libelled  on,  contained  in  the  mutual  disposition  and 
settlement  executed  by  the  defender  and  his  deceased  wife,  Jane  Stott  or  Greenoak,  the 
defender  was  not  bound,  on  entering  into  a  second  marriage,  and  is  not  now  bound,  to 
make  any  special  disposition  or  investment  of  one>half  of  his  means  and  estate  :  Finds 
that  the  pursuer  and  defender  have  mutually  agreed  to  hold  the  sum  of  £10,000  as  the 
one-half  of  the  defender'^  means  and  estate  at  the  date  of  his  second  marriage  :  Appoints 
the  defender,  by  the  second  box-day  in  the  present  vacation,  to  lodge  in  process  a 
probative  deed  executed  by  him,  declaring  the  said  sum  of  £10,000  to  have  been  at  least 
the  one-half  of  his  whole  means  and  estate,  and  that  he  thereby,  in  implement  of  the  said 
obligation  in  said  mutual  disposition  and  settlement,  sets  aside  the  same  to  be  divided 
equally  among  the  whole  children  of  his  marriage  with  the  said  Jane  Stott  or  Greenoak 
after  his  decease,  subject  to  his  claim  to  deduct  from  the  pursuer's  share  thereof  the 
sum  of  £331,  and  interest  thereon,  in  terms  of  the  deed  of  acknowledgment  and 
declaration  by  the  pursuer  in  favour  of  the  defender,  No.  16  of  process,  said  deed  to 
contain  a  clause  of  registration  for  preservation  :  And,  in  the  meantime,  reserves  farther 
consideration  of  the  cause  and  the  question  of  expenses."  * 

*  "  Note. — The  obligation  in  the  mutual  disposition  and  settlement  by  the  defender 
and  his  first  wife,  which  constitutes  the  ground  of  action,  is  far  from  being  clearly 
expressed.  But  the  Lord  Ordinary  cannot  read  it  as  meaning  that  the  defender,  on 
entering  into  a  second  marriage,  was  to  limit  his  right  and  interest  in  the  one-half  of 
his  estate  to  a  liferent,  or  was  to  make  any  special  investment  or  trust  of  that  portion  of 
his  property.  In  the  event,  which  has  happened,  of  the  defender  surviving  his  first 
wife,  he  took  the  whole  of  his  wife's  property  as  disponee,  and  thereafter  the  whole 
estate  of  both  spouses  was  [389]  ^^is  absolute  property,  subject  only  to  the  testamentary 
disposal  of  it,  after  his  death,  in  trust  for  the  children  of  the  marriage,  and,  failing  them, 
other  beneficiaries,  and  with  power  to  him  to  revoke  the  settlement  so  far  as  regarded 
his  own  share.  That  power  is,  however,  limited  in  the  event  of  his  entering  into  a 
second  marriage,  by  the  obligation  now  in  question,  to  set  aside,  in  a  conscientious 
manner,  at  least  the  one-half  of  his  whole  means  and  estate  to  be  divided  equally 
among  the  children  of  the  first  marriage.  This  is  clearly  the  half  of  the 
entire  estate  of  both  spouses,  which  is  now  the  property  of  the  defender.  The 
Lord  Ordinary  does  not  think  it  is  a  probable  or  permissible  construction  of  the 
obligation  that  it  was  intended  to  limit  the  defender  to  a  mere  liferent  of  one-half 
of  the  estate,  which  was  previously  his  unlimited  property.  It  appears  to  him 
that  the  intention  was  to  have  the  amount  of  the  half  fixed,  and  to  limit  the 
defender's  power  of  revoking  the  subsisting  settlement  to  the  other  half,  so  that  he 
should  have  the  means  of  providing  for  the  wife  and  family  of  a  second  marriage,  with- 
out unduly  infringing  on  the  interests  of  the  first  family.  The  Lord  Ordinary  thinks 
that  this  will  be  sufficiently  accomplished,  in  accordance  with  the  obligation  in  question, 
by  the  execution  and  registration  of  a  deed  in  the  terms  which  are  generally  specified  in 
the  preceding  interlocutor.  He  does  not  think  there  can  be  any  difficulty  in  preparing 
such  a  deed  ;  but  if,  when  lodged,  it  shall  not  prove  to  be  satisfactory,  it  can  be  with- 
drawn, and  a  deed  prepared  at  the  sight  of  the  Court." 
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[389]  The  pursuer  reclaimed.     At  advising, — 

Lord  President. — The  clause  which  we  have  to  construe  is  certainly  expressed  in  a 
peculiar  way,  and  it  is  peculiar  not  merely  in  form  of  expression,  but  also  in  substance 
ind  eflfect.  It  occurs  in  a  joint  agreement  between  husband  and  wife,  of  the  nature  of  a 
postnuptial  contract,  containing  a  mutual  settlement  of  a  testamentary  character.  The 
parties  "  revoke  all  previous  deeds  of  settlement  mortis  causa  executed  by  us,  or  either 
of  us,  prior  to  the  date  hereof ;  and  we  reserve  our  own  liferent  of  the  haill  premises, 
and  also  full  power,  faculty,  and  liberty  to  us  during  our  joint  lives,  to  revoke,  alter, 
innovate,  or  cancel  these  presents,  in  whole  or  in  part,  as  we  shall  think  proper,  and  also 
full  power  to  the  survivor  of  us  to  alter  or  revoke  the  same,  so  far  as  regards  his  or  her 
own  share  of  the  means,  estate,  and  effects  before  conveyed,  and  also  to  apportion  the 
foresaid  provisions  in  favour  of  our  said  children  in  such  other  proportions  as  to  such 
survivor  may  seem  proper."  Then  follows  the  clause  which  we  are  called  upon  to 
construe : — "  And  further  providing  and  declaring,  that  in  the  event  of  me,  the  said 
Robert  Greenoak,  surviving  my  said  spouse,  and  entering  into  another  marriage,  I  shall 
be  bound  to  set  aside,  in  a  conscientious  manner,  at  least  the  one-half  of  my  whole  means 
and  estate,  to  be  divided  equally  among  the  whole  children  of  my  present  marriage 
after  my  decease."  Now,  this  clause  obviously  has  a  great  deal  to  do  with  the  revocable 
or  irrevocable  character  of  the  deed,  and  it  therefore  naturally  finds  a  place  just  where  it 
occurs.  But  for  this  clause  the  surviving  husband  would  have  had  full  power  to  alter 
or  revoke  the  deed  so  far  as  regarded  his  share  of  the  property  ;  and  the  effect  of  the 
clause  is  to  limit  his  power  of  revocation,  and  not  only  that,  but  his  power  of  apportion- 
ment also,  for  it  is  plain  that  in  the  event  of  his  entering  into  a  second  marriage  he  not 
only  cannot  revoke  the  settlement  contained  in  the  deed,  but  one-half  of  the  estate  is  to 
be  divided  among  the  children  of  the  first  marriage  equally  after  his  decease.  They  are 
to  receive  one-half  of  his  succession,  and  it  is  clearly  his  succession,  because  before  this 
clause  could  come  into  operation  the  whole  property  settled  by  the  deed  must  have 
vested  in  him  by  the  death  of  his  first  wife.  Now,  his  obligation  upon  entering  into  a 
second  marriage  is  "  to  set  aside,  in  a  conscientious  manner,  at  least  the  one-half  of  my 
whole  means  and  estate,  to  be  divided  equally  among  the  whole  children  of  my  present 
(i.e.  first)  marriage  after  my  decease."  It  is  not  said  when,  or  by  what  form  of  deed, 
the  property  is  to  be  set  aside ;  we  are  only  told  that  it  is  to  be  [390]  done  in  "a 
conscientious  manner."  Now,  it  appears  to  me  that  an  obligation  of  this  kind  (say  it 
had  occurred  in  an  antenuptial  contract  of  marriage)  just  amounts  to  an  onerous 
obligation  on  the  husband  to  settle  his  affiairs  so  as  to  leave  by  testamentary  disposition 
one-half  of  his  property  to  the  children  of  the  first  marriage.  I  should  say,  therefore, 
that  the  pursuer's  right,  as  one  of  the  children  of  that  marriage,  rests  upon  this  clause 
during  his  father's  lifetime.  The  obligation  is  complete  as  it  stands,  and  although  it 
may  be  very  proper,  with  a  view  to  prevent  disputes  after  the  father's  death,  that  on 
his  second  marriage  means  should  be  taken  to  ascertain  the  value  of  his  estate,  I  do  not 
see  that  anything  more  is  necessary.  I  think  that  what  the  parties  to  this  deed  call 
"  setting  aside  "  means  simply  leaving  or  bequeathing ;  but  if  anything  more  was 
intended  it  was  certainly  nothing  else  than  that  the  amount  should  be  ascertained ; 
and  accordingly  I  should  have  been  prepared  to  stop  there,  without  requiring  the 
execution  of  the  deed  which  the  Lord  Ordinary  has  appointed  to  be  given  in ;  but  as 
the  defender  is  willing  to  implement  the  Lord  Ordinary's  interlocutor,  and  as  that  course 
cannot  prejudice  the  pursuer,  I  think  we  should  simply  adhere. 

Lord  Ardmillan. — This  clause  is  so  peculiar,  both  in  its  general  meaning  and  in  its 
particular  phraseology,  that  I  am  not  surprised  at  the  question  which  has  been  raised. 
But  it  appears  to  me  that  the  father  has  substantially  undertaken  nothing  more  than  to 
abide  by  the  obligations  contained  in  the  mutual  settlement,  and  to  ascertain 
conscientiously  the  state  of  his  funds,  in  order  <to  make  specific  and  secure  the 
provision  to  the  children  of  his  first  marriage.  It  is  important  to  observe  that  the 
whole  estate  vested  in  him  at  the  death  \)i  his  wife,  in  terms  of  the  mutual  deed  which 
had  previously  been  executed.  The  position  of  the  clause  founded  on  is  not  without 
importance.  It  is  very  naturally  introduced  with  reference  to  the  power  of  revocation 
and  apportionment;  and  when  the  parties  were  contemplating  the  possibility  of  a 
second  marriage  by  Mr.  Greenoak,  they  then  extricated  the  i)rovision  for  the  children 
of  the  first  marriage  from  the  power  of  revocation  and  apportionment  which  the  father 
otherwise  would  have  had;  and  that  seems  to  me  to  be  the  object  of  the  clause. 
Looking  to  the  clause  itself,  my  view  of  it  is,  that  there  is  really  no  other  obligation 
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undertaken,  except  that  the  provision  for  the  children  of  the  first  marriage  is  not  to 
be  defeated  by  revocation  or  by  apportionment,  and  that  the  setting  aside  oi 
ascertaining  of  the  sum  means  no  more  than  that  he  is  conscientiously,  according  to  the 
best  of  his  judgment,  to  calculate  the  amount  of  his  estate,  and  separate  it  into  two 
equal  parts,  so  as  to  make  the  amount  certain.  I  do  not  think  he  was  bound  by  that 
clause  to  execute  any  deed ;  he  was  only  bound  to  ascertain,  and  in  some  way  to 
communicate,  how  much  the  half  of  his  estate  amounted  to ;  and  I  think  if  he  had  by 
letter,  or  by  a  docqueted  account,  intimated  that  the,  amount  was  £20,000,  and  that  the 
half  of  that,  viz.  £10,000,  was  the  amount  accruing  under  this  settlement  to  the 
children  of  his  first  marriage,  he  would  have  sufficiently  fulfilled  the  obligation  under- 
taken in  this  clause. 

Lord  Kinlooh. — There  is  certainly  here  involved  a  somewhat  peculiar  clause,  but 
its  meaning  is  not,  on  the  whole,  obscure.  I  think  it  clear  that  it  gives  no  more  than  a 
right  of  succession  to  these  children,  and  confers  no  claim  to  a  present  conveyance, 
subject  to  the  father's  liferent,  nor  imposes  any  control  on  the  ordinary  rights  of 
property  in  his  person.  The  only  obligation  undertaken,  and  to  that  effect  there  is 
unquestionably  an  onerous  obligation,  is,  that  the  children  shall  have  a  certain  benefit 
in  their  parents'  succession.  On  the  occurrence  of  the  second  marriage,  I  conceive  the 
father  was  bound  to  do  something,  for  so  the  deed  imports ;  but  I  think  it  was  simplj 
to  ascertain  in  a  conscientious  manner  what  the  half  of  the  estate  amounted  to,  and  to 
state  the  amount  in  some  tangible  form,  as  that  to  which  the  children  would  have  right 
to  succeed  on  his  death.  If  he  executed  any  deed  to  that  effect,  1  think  he  would 
satisfy  the  whole  object  of  the  provision.  The  deed  which  the  Lord  Ordinary  has 
ordered  [391]*^o  ^  executed,  whilst  more  literally  repeating  the  terms  of  the  former  deed, 
does  not  make  the  obligation  in  that  deed  either  greater  or  less ;  and  I  think  his  Lord- 
ship has  very  judiciously  and  skilfully  adjusted  its  terms.  I  also  think  that  he  has 
rightly  appointed  that  it  should  contain  a  clause  of  registi-ation,  which  will  operate 
delivery  to  the  children. 

Lord  Deas  was  absent. 

The  Court  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor. 

WoTHERSPOON  &  Mack,  S.S.C. — Fypb,  Miller,  &  Fife,  S.S.C. — Agents. 


No.  85.  Vlir.  Macpherson,  391.     12  Jan.  1870.     2d  Div.— Lord  Barcaple,  K. 

The  Bank  of  Scotland,  Pursuer  and  Nominal  Raiser. 

George  Robertson,  Claimant. — Shand — Maitlaiid, 

Mrs.  Eliza  Welch  or  Robertson,  Claimant. — Camphell  Smith. 

David  Smith  (Peter  Robertson's  Trustee),  Claimant. — Scott — Rhind. 

Deposit-Receipt,  Joint  Property  in. — Held,  on  a  proof,  that  the  contents  of  a  depasit- 
receipt,  to  be  drawn  by  either  of  the  two  parties  or  survivor,  belonged  in  equal 
portions  to  each. 

Sequestration — Arrestment — Multiplepoinding, — Held  that  the  trustee  in  a  sequestra- 
tion was  preferable  to  a  creditor  who  had  used  arrestment  previous  to  the  date  of  the 
sequestration  but  had  not  instituted  an  action  of  furthcoming,  reserving  any  right 
of  preference  acquired  by  the  arrestment  to  receive  effect  in  the  ranking. 

Question  (per  Lord  Cowan),  whether,  if  the  arresting  creditor  had  lodged  a  claim  in  a 
multiplepoinding  previous  to  the  date  of  the  sequestration,  he  would  have  been 
preferable. 

This  was  an  action  of  multiplepoinding  as  to  the  contents  of  a  deposit-receipt. 

The  following  narrative  of  the  facts  is  taken  from  the  Lord  Ordinary's  note: — 
"The  fund  in  medio  is  £250  (less  £15,  as  to  which  no  question  is  raised),  which ^ 
lodged  in  the  Bank  of  Scotland  on  4th  November  1867,  on  a  deposit-receipt  in  the  joint 
names  of  Peter  and  George  Robertson.  This  was  jmrt  of  a  larger  sum  of  £370,  which 
had  been  lodged  in  the  bank  by  Peter  Robertson,  in  their  joint  names,  on  23rd  July 
1867.     Peter  Robertson  uplifted,  or  attempted  to  uplift,  that  sum  on  4th  November 


Vm.  MACPHBBfiON,  392.      BANK  OF  SCOTLAND  V.  ROBERTSON,  &C.  [1870]      509 

1867 ;  but  the  bank  appears  to  have  refused  to  part  with  J&250  of  it,  in  respect  of  an 
arrestment  for  that  amount  which  had  been  used  in  their  hands  by  the  claimant,  Mrs. 
Peter  Robertson,  against  her  husband,  on  30th  October  1867,  on  the  dependence  of  a 
Sheriff-court  action  for  aliment  against  him.  Accordingly,  £250  was  instantly  re- 
deposited  in  the  same  terms,  on  the  receipt,  the  contents  of  which  constitutes  the  fund 
in  medio.     The  receipt  bore  : — 

"  *  Dundee,  4th  November  1867. 

"  *  Received  from  Mr.  Peter  Robertson  and  Mr.  George  Robertson,  Newport,  to  be 
drawn  by  either  of  them,  or  by  the  survivor.  Two  hundred  and  fifty  pounds  sterling, 
which  is  placed  to  their  credit  on  deposit-receipt.' 

"  Endorsed  on  back : — *  George  Robertson.' 

"The  estates  of  Peter  Robertson  were  sequestrated  in  January  1869. 

"  The  claimants  are,  on  the  one  hand,  George  Robertson,  alleging  that  the  fund  was 
all  along  his  property ;  and  on  the  other,  Mrs.  Peter  Robertson,  founding  on  a  second 
arrestment,  dated  11th  March  1868,  used  by  [392]  ^^^  ^^  ^^^  hands  of  the  bank  on 
the  dependence  of  an  action  of  separation  and  aliment,  brought  by  her  in  the  Court  of 
Session  against  her  husband,  and  the  trustee  on  Peter's  estate,  alleging  that  the  fund 
was  carried  to  him  by  the  act  and  warrant  in  the  sequestration,  both  of  whom  maintain, 
as  the  foundation  of  their  respective  claims,  that  the  fund  was  the  property  of  Peter 
Robertson. 

"  The  Sheriff-court  action  of  aliment  was  advocated  and  conjoined  with  the  action  of 
separation  and  aliment  brought  in  this  Court.  A  decree  for  aliment  was  pronounced  in 
the  conjoined  actions.  But  it  was  given  exclusively  in  terms  of  the  conclusions  of  the 
Ck)urt  of  Session  action ;  and  from  the  restricted  nature  of  the  conclusions  of  the  action 
in  the  Sheriff-court  there  was  no  room  for  a  decree  in  that  action  being  pronounced  at 
the  same  time  with  a  decree  for  permanent  aliment  in  the  action  brought  in  this  Court. 
Accordingly,  Mrs.  Robertson  only  founded  on  the  arrestment  on  the  dependence  of  the 
Court  of  Session  action,  which  was  used  subsequent  to  the  date  of  the  deposit-receipt 
for  £250,  and  no  reference  is  made  on  record  to  the  prior  arrestment. 

"  It  does  not  cwimit  of  dispute  that  the  fund  in  medio  consists  exclusively  of  profits 
earned  by  the  schooner  Tay,  owned  in  equal  shares  by  George  and  Peter  Robertson, 
and  commanded  by  Peter.  The  case  maintained  for  Mrs.  Robertson  and  the  trustee  is, 
that  George  Robertson  had  been  already  paid  his  full  share  of  the  profits  of  the  vessel, 
and  that  therefore  the  whole  sum  in  the  bank  belonged  to  Peter.  It  does  not  appear 
to  the  I»rd  Ordinary  that  there  is  room  in  the  present  case  for  any  question  as  to  the 
legal  effect  of  a  deposit-receipt  taken  by  one  party,  jointly,  in  his  own  name  and  that  of 
another  person,  to  constitute  a  donation,  or  transfer  a  right  of  any  kind  to  the  deposited 
money.  The  sole  question  here  is,  to  whom  did  the  money  belong  when  it  was  so 
lodged  in  banki" 

George  Robertson  pleaded; — ^The  fund  in  medio  being  the  claimant's  share  of 
earnings  of  the  schooner  Tay,  and  having  been  deposited  specially  on  account  thereof, 
the  claimant,  George  Robertson,  is  entitled  to  the  whole  of  the  fund  in  m^dio  as  his 
share  of  the  profits. 

Mrs.  Robertson  pleaded; — (2)  The  claimant  having,  in  virtue  of  her  arrestment, 
secured  a  valid  preference  over  the  fund  in  medio  for  all  sums  concluded  for  in  said 
action,  and  having  obtained  decree  therefor,  is  entitled  to  be  ranked  and  preferred  on 
the  fund  in  medio  in  terms  of  her  claim.  (4)  The  title  of  the  real  raiser,  having  been 
fraudulently  granted  to  a  conjunct  and  confident  person  in  order  to  defeat  the  claimant's 
legal  rights,  should  be  repelled. 

Peter  Robertson's  trustee  pleaded ; — The  fund  in  m£dio  having  been  the  property  of 
the  said  Peter  Robertson  at  the  date  of  his  sequestration,  the  claimant,  as  trustee  on 
his  sequestrated  estate,  is  entitled  to  the  same,  in  order  that  he  may  distribute  it  among 
the  creditors  according  to  their  respective  rights. 

After  a  proof,  the  Lord  Ordinary  (Barcaple)  pronounced  this  interlocutor : — "  Sustains 
the  claim  of  George  Eobertson :  Ranks  and  prefers  him,  primo  locOy  upon  the  whole 
fund  in  medio,  with  interest  accrued  thereon,  in  terms  of  his  claim :  Grants  warrant  to 
and  ordains  the  nominal  raisers  to  make  payment  thereof  to  the  said  George  Robertson, 
and  discerns :  Finds  the  claimant,  Mrs.  Eliza  Welch  or  Robertson,  liable  to  the  said 
George  Robertson  in  the  expenses  incurred  by  him  in  reference  to  the  preliminary 
objections  stated  by  her  to  the  competency  of  the  multiplepoinding :  Finds  the  said 
claimant,  Mrs.  £li;»  Welch  or  Robertson,  and  the  claimant  David  Smith,  liable  to  the 
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said  George  Robertson  in  the  [393]  expenses  incurred  by  him  in  the  competition; 
Allows  accounts  thereof  to  be  given  in/'  &e.* 

*  "  Note. — (After  the  narrative  above  quoted) — The  Lord  Ordinary  cannot  say 
that  the  evidence  adduced  has  enabled  him  to  arrive  at  an  entirely  satisfactory  con- 
clusion on  this,  which  is  the  turning  point  of  the  case.  George  and  Peter  RobertRon, 
brothers,  and  both  seafaring  men,  were  joint  owners  of  the  vessel  from  1861  to  1867 ; 
the  entire  management  being  in  Peter,  as  captain,  and  his  brother  being  all  the  time 
engaged  in  the  command  of  another  vessel,  owned  by  a  third  party.  There  k  no 
evidence  that  there  was  ever  any  settlement,  or  rendering  of  accounts  between  them. 
And  except  entries  by  Peter  in  a  book,  No.  24  of  process,  which  were  either  concocted 
or  copied  by  him,  not  earlier  than  1867,  there  is  no  documentary  evidence  of  any 
specific  payments  on  account  of  profits  having  been  made  to  George.  These  only 
amount  to  J&71,  2s. 

'^The  only  witnesses  who  speak  directly  to  this  matter  are  George  and  Peter 
Robertson  themselves.  But  the  evidence  of  Mrs.  Peter  Robertson  is  also  important,  as 
her  husband  was  in  the  practice  of  remitting  to  her  the  profits  of  the  vessel,  so  far  as 
not  required  for  expenses  on  the  voyages ;  and  she  lodged  the  money  received  by  hei 
in  bank,  and  paid  insurance,  and  other  home  expenses,  out  of  it.  There  are  obvious 
reasons  for  receiving  the  evidence  of  Peter  Robertson  with  some  distrust.  But  the 
Lord  Ordinary  has  seen  no  ground  for  any  similar  diffidence  as  to  the  evidence  of  George 
Robertson. 

"  An  important  jxart  of  Mrs.  Peter  Robertson's  evidence  relates  to  a  book,  No.  22  of 
process,  kept  by  her,  in  which  she  entered  the  remittances  received  from  her  husband, 
and  her  disbursements  out  of  these  remittances  for  insurance  and  other  payments  on 
account  of  the  vessel,  and  her  own  expenses  of  living.  On  a  comparison  of  this  book 
with  the  bank  account  it  appears  to  the  Lord  Ordinary  that  it  was  not  kept  with  perfect 
accuracy.  But  he  does  not  think  that  a  matter  of  any  importance  to  the  present 
question.  It  is  of  more  importance  to  observe  that  it  simply  contains  an  account  of  her 
intromissions  with  the  sums  remitted  to  her,  and  throws  no  light  on  the  question 
whether  payments  were  made  by  her  husband  to  George  Robertson  on  account  of  his 
share  of  the  profits. 

"  It  is  also  to  be  noticed  that  each  year's  accoimt  in  this  book  is  headed  on  the  one 
side,  '  money  received  by  Eliza  Robertson  to  schooner  Tay*8  account '' ;  and  on  the 
other,  '  money  paid  out  by  Eliza  Robertson  on  schooner  Tay*8  account.  This  seems 
to  shew  that  these  remittances  were  received  and  dealt  with  by  Mrs.  Robertson  as  funds 
of  the  joint  concern.  That  they  were  correctly  so  dealt  with  is  a  point  on  which  the 
Lord  Ordinary  entertains  no  doubt.  Mrs.  Robertson  placed  them  in  current-account 
with  the  bank,  and  afterwards,  as  they  increased  in  amount,  on  deposit-receipt  in  name 
of  her  husband  and  herself.  But  for  this,  there  was  the  obvious  reason  that,  as  she  was 
acting  under  the  authority  of  her  husband,  as  home  agent  for  the  vessel,  she  required 
the  power  of  drawing  on  the  bank  to  meet  home  expenses.  The  Lord  Ordinary  does 
not  rely  upon  the  evidence  of  Peter  Robertson  that  he  was  not  aware  of  the  terms  in 
which  the  accounts  were  kept,  and  the  receipts  taken.  He  does  not  think  that  this  is  a 
matter  of  any  importance. 

"  The  main  importance  of  the  book  kept  by  Mrs.  Robertson  is  that  it  substantially 
confirms  the  statement  of  her  husband  in  the  book  No.  24  as  to  the  amounts  remitted 
by  him  to  her  on  account  of  the  vessel,  from  which  unquestionably  no  payments  have 
been  made  to  George  Robertson.  This  is  the  result  to  which  the  Lord  Ordinary  has 
come,  after  a  minute  comparison  of  the  books.  The  book  No.  24  also  contains  an 
account  by  Peter  Robertson  of  the  gross  freight  received,  and  disbursements  made  by 
him  on  account  of  the  vessel  in  the  course  of  his  voyages.  There  is  no  evidence  to 
disprove  that  statement,  which  is  sbstantially  consistent  with  the  amount  stated  in 
Mrs.  Robertson's  book,  as  having  been  remitted  by  her  husband  to  her  as  the  balance  of 
profits  remaining  in  his  hands,  keeping  in  view  his  statement  that  he  paid  J&71,  2s.  to 
George  on  account  of  his  share  of  profits. 

[394]  "  ^rs.  Robertson  states  in  her  evidence  that  her  husband  told  her  George  was 
overpaid  to  the  extent  of  J&112  in  1865.  This  statement  is  expressly  contradicted  by 
her  husband,  and  George  swears  positively  that  he  never  received  payments  to  that 
amount.  The  Lord  Ordinary  does  not  thiiik  that  the  fact  of  Peter  having  made  such  a 
statement  to  his  wife  is  proved,  whatever  its  importance  may  be.     On  the  contrary,  he 
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[394]  Peter  Bobertson's  trustee  and  Mrs.  Kobertson  reclaimed. 

Lord  Justigb-Clbrk. — My  Lords,  there  is  one  observation  in  the  note  to  the 


is  inclined  to  think  that  Mrs.  Robertson  is  in  error  as  to  this  matter.  She  further 
states  that,  of  the  price  of  the  vessel,  which  was  £800,  and  fell  to  be  paid  equally  by 
the  two  brothers,  Peter  imid  £270,  and  George  only  £180,  and  that  the  remainder  was 
paid  by  two  bills  which  were  got  on  the  ship — her  husband  having  got  them 
botL  One  of  these  bills  was  for  £150,  and  the  other  for  £209,  including  £9  as  the 
price  of  some  furnishings  for  the  vessel.  Mrs.  Robertson  admits  that  George  paid  the 
bill  for  £150 ;  and  she  goes  on  to  say  that,  '  then  there  was  the  £209  between  him 
and  his  brother,  which  was  to  be  paid  from  the  first  profits  of  the  ship.'  But  on  hey 
own  shewing,  George  could  only  have  £70  of  that  bill  to  pay,  after  paying  £180  in 
cash,  and  retiring  a  bill  for  £150.  To  that  extent  she  is  clearly  wrong.  But  further 
than  this,  the  Lord  Ordinary  sees  no  reason  to  refuse  credit  to  the  account  of  the 
transaction  given  by  George  and  Peter  Robertson.  The  purchase  was  in  March  186L 
Peter  says  that  George  *  contributed  one-half  of  the  price,  £250,  in  cash,  and  £150  by  a 
bill  for  a  month,  which  he  paid  when  it  became  due,  having,  as  I  understood,  got  the 
money  in  loan  from  Mr.  Cameron,'  owner  of  the  vessel  which  George  commanded. 
George  says:  *I  paid  my  half  of  the  price  by  £250  of  my  own  in  cash,  and  £150 
which  I  got  in  loan  from  Mr.  Cameron,  for  which  1  executed  a  mortgage  in  his 
favour  over  my  share  of  the  vessel.'  The  mortgage  is  produced  executed  and  retired 
by  George.  It  is  dated  6th  April,  just  about  a  month  after  the  date  of  the  purchase. 
On  the  other  hand,  the  bill  for  £209,  68.  7d.,  dated  2d  March  1861,  is  an  acceptance 
to  David  Pitblado,  the  seller  of  the  vessel,  by  Peter  Robertson  alone.  There  were 
repeated  partial  renewals  of  this  last  bill,  always  by  Peter  Robertson  alone.  Upon  the 
whole,  the  Lord  Ordinary  thinks  that  the  account  of  the  matter  given  by  George  and 
Peter  Robertson  is  confirmed  by  the  documents  in  process,  and  is  entitled  to  credit. 

"  It  is  not  disputed  that  Peter's  bill  was  gradually  paid  off,  exclusively  out  of  the 
profits  of  the  vessel  remitted  by  him  to  his  wife.  The  expenses  of  her  living  from  1861 
to  1867  were  also  defrayed  from  the  same  source.  Upon  the  footing  that  these  sums 
were  paid  out  of  the  profits  on  Peter's  account,  and  that  only  £71,  2s.  was  paid  to 
George,  Peter  brings  out  a  balance  of  £260,  Is.  Id.  as  due  to  George.  The  Lord 
Ordinary  is  of  opinion  that,  so  far  as  there  are  elements  in  process  for  judging,  this 
seems  a  probable  result,  and  that  for  the  purposes  of  this  case,  and,  in  a  question  with 
Greorge  Robertson,  it  must  be  held  to  be  correct.  The  result  is  that,  when  the 
arrestment  founded  on  by  Mrs.  Robertson  was  used  on  11th  March  1868,  the  whole 
balance  of  the  common  fund  of  profits  of  the  vessel  then  deposited  in  bank,  being  only 
£250,  belonged  to  George  Robertson,  and  could  not  be  affected  by  an  arrestment  for  a 
private  debt  due  by  Peter.  For  the  same  reason,  the  sum  in  biank,  not  being  the 
property  of  Peter  Robertson,  could  not  be  carried  by  his  sequestration. 

"  The  ship-book  kept  by  Peter,  of  which  there  were  two  copies,  one  for  the  ship, 
and  one  kept  in  his  house,  might  possibly  have  cleared  up  the  whole  matter  in  dispute. 
Neither  copy  is  forthcoming,  and  Peter  and  his  wife  mutually  charge  each  other  with 
having  taken  them.  Connected  with  this,  there  is  a  question  whether  the  book.  No. 
24,  is  a  copy  of  the  ship-book  made  by  Peter,  or  was  concocted  by  him.  In  this 
question  with  George  Robertson,  the  Lord  Ordinary  does  not  see  that  he  can  give  any 
effect  on  either  side  to  the  absence  of  the  ship-book,  however  desirable  it  would  have 
been  as  evidence  in  the  cause. 

"The  differences  between  Peter  Robertson  and  his  wife,  in  regard  not  only  to 
[395]  his  proved  criminal  misconduct  to  her,  but  also  to  disputes  as  to  money  and 
expenditure  by  the  wife,  have  tended  to  colour  their  evidence,  or  affect  their  impressions 
as  to  past  occurrences.  It  appeared  to  the  Lord  Ordinary  that  the  effect  of  such 
influences  was  not  confined  to  one  side. 

"  There  remains  to  be  noticed  the  evidence  of  the  law-agents,  five  in  number,  who 
were  examined  to  prove  that,  in  communications  with  them,  Peter  Robertson  re- 
presented the  money  in  bank  as  his  exclusive  property.  The  Lord  Ordinary  is  not 
satbfied  that,  in  these  conversations,  Peter  Robertson  had  his  brother's  position  and 
rights  in  regard  to  the  money  in  question  in  view  at  all.  His  sole  object  was,  by  the 
aid  and  advice  of  his  law-agent,  to  protect  it  from  the  diligence  of  his  wife,  and  he  did 
not  even  communicate  the  indisputable  fact  that  it  consisted  solely  of  the  profits  of  a 
yessel  owned  jointly  by  him  and  his  brother." 
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[395]  Lo^  Ordinary's  interlocutor  in  this  case  in  which  I  entirely  concur.  His  Lordship 
says  that  "  he  cannot  say  that  the  evidence  adduced  has  enabled  him  to  arrive  at  an 
entirely  satisfactory  conclusion."  In  dealing  with  the  case,  I  confess  that  I  have  felt 
the  same  difficulty,  and  that  the  evidence  does  not  seem  to  he  conclusive  with  regard  to 
any  of  the  claims  made  here. 

The  facts  are  shortly  these : — Peter  Robertson,  the  husband  of  the  claimant  Mrs. 
Bobertson,  was  a  shipmaster,  and  for  a  number  of  years  took  charge  of  a  vessel  jointly 
owned  by  himself  and  his  brother  George.  Mrs.  Robertson  kept  the  ship's  accounts, 
and  received  the  greater  part  of  the  money  earned  by  the  ship,  maJ^ing  also  the  necessary 
disbursements  for  furnishings  supplied  to  the  vessel.  The  moneja  received  on  the 
vessel's  account  were  deposited  in  the  bank  in  name  of  herself  and  her  husband — hei 
own  name  appearing  in  the  account  for  the  purpose  of  enabling  her  to  intromit  with  the 
funds  in  making  furnishings  for  the  ship.  Unfortunately  differences  arose  between  the 
husband  and  the  wife,  and  she  left  him  in  1867.  On  the  23d  of  July  of  the  same  year 
Peter  Robertson  uplifted  the  sum  then  lying  in  bank  in  his  own  and  his  wife's  names, 
and  redeposited  it  in  name  of  his  brother  George  Robertson  and  himself.  Thereafter  Mrs. 
Robertson  brought  an  action  of  aliment  against  her  husband,  and  arrested  £250  of  the 
sum  lying  in  bank.  On  4th  November  1867  Peter  Robertson  attempted  to  uplift  the 
money  in  bank,  but  the  bank  refused  to  part  with  the  amount  which  had  been  arrested 
in  their  hands,  and  that  amount  was  accordingly  redeposited  on  a  receipt  in  the  same 
terms.  So  matters  stood  until  November  1868,  when  a  multiplepoinding  was  raised  by 
the  bank  with  reference  to  the  right  to  the  sum  in  the  receipt 

In  the  meantime,  Mrs.  Robertson  raised  an  action  for  aliment  in  this  Court,  to 
which  the  Sheriff-court  process  was  advocated  ob  contingentiam.  She  arrested  again  on 
this  action,  and  obtained  decree.  Thereafter,  on  8th  January  1869,  sequestration  was 
awarded  of  the  estates  of  Peter  Robertson,  and  claims  have  been  lodged  in  the  multiple- 
poinding by  the  trustee  in  the  sequestration,  by  Mrs.  Robertson,  and  also  by  George 
Robertson. 

The  fund  in  medio  is  thus  claimed  by  three  persons ; — First  of  all  by  George  Robert- 
son, on  the  allegation  that  it  represents  his  half  share  of  the  profits  earned  by  the  vessel 
since  1867 ;  next  by  Mrs.  Robertson,  as  entitled,  by  her  arrestment,  to  a  preference 
over  the  sum  attached  to  the  extent  of  her  claims  under  the  decree  of  aliment ;  and, 
lastly,  it  is  claimed  by  the  trustee  on  Peter  Robertson's  estate,  for  behoof  of  the  general 
body  of  creditors. 

The  first  question  which  presents  itself  is  one  of  fact,  namely,  what  share  of  the 
fund  belongs  to  George  Robertson  as  one  of  the  joint  owners  of  the  vessel  ?  George 
claims  the  whole  amount.  Mrs.  Peter  Robertson,  on  the  other  hand,  says  that  no  part 
of  the  money  belongs  to  George,  because  his  share  was  paid  up  previously.  I  think 
that  neither  of  these  allegations  is  established.  The  evidence  of  Mrs.  Robertson  on  this 
point  is  mere  hearsay  of  her  husband,  unsupported  in  any  way.  My  own  impression 
leans  to  the  account  which  she  gives  of  the  matter,  but  I  cannot  find  evidence  to  support 
it.  With  regard  to  the  case  made  by  George,  I  am  unable  to  accept  the  evidence  of 
the  two  brothers  to  the  extent  of  holding  that  the  statement  of  accounts  founded  on  by 
them  is  correct,  [396]  ^^  ^^^^  ^^1  ^'^'^  claim  was  admitted  before  these  disputes  arosa 
My  impression  rather  is,  that  George  was  entirely  in  his  brother's  hands,  aiding  him  to 
defeat  his  wife's  claims.  Besides,  if  their  account  be  true,  there  was  an  important 
source  of  corroborative  evidence  of  which  they  have  not  availed  themselves.  I  refer  to 
the  evidence  of  their  mother.  George  Robertson,  on  examination,  says  that  "any  sums 
paid  on  account  of  my  share  of  the  profits  were  sent  to  my  mother."  And  again — "In 
1867  my  brother  told  me  that  he  had  deposited  money  in  bank  in  his  name  and  mine, 
and  that  he  had  given  the  receipt  to  my  mother.  I  got  it  from  her."  Then  further  on 
he  says — "  He  (that  is  his  brother  Peter)  told  me  there  was  a  sum  of  £260  due  to  me 
as  my  share  of  the  profits  of  the  Tay."  In  support  of  these  allegations,  George  was 
bound  to  have  examined  her,  but  this  he  has  not  done.  On  both  sides,  therefore,  there 
is  a  great  want  of  proof  on  which  the  Court  can  safely  proceed. 

This  is  not  an  action  of  accounting,  and  it  is  impossible  for  us  to  settle  the  details 
as  to  the  sums  belonging  to  George  and  Peter  respectively  in  this  process.  The  view 
which  I  take  of  the  case  is  this, — the  receipt  bears  on  its  face  an  acknowledgment  that 
the  sums  contained  in  it  belongs  to  the  two  brothers.  The  evidence  seems  to  shew  that 
the  money  which  it  represents  was  the  earnings  of  the  vessel  jointly  owned  by  them; 
and  as  their  shares  in  the  vessel  were  equal,  I  am  disposed  to  throw  out  of  view  matters 
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before  the  date  of  the  receipt,  and  to  hold  that  the  sum  belongs  to  the  brothers  in  equal 
shares,  reserving  any  question  of  accounting  between  them. 

There  remains  the  question  as  to  the  effect  to  be  given  to  Mrs.  Eobertson's  arrest- 
ment. The  terms  of  the  receipt  are  such  as  it  may  be  contended  would  not  found 
airestment  at  the  instance  of  a  creditor  of  one  of  the  parties.  The  fund  is  payable  to 
either  of  the  brothers,  and  the  mere  handing  over  of  the  receipt  transfers  the  right  to 
demand  payment  Doubtless  an  arrestment  might  competently  be  used  at  the  instance 
of  a  joint  creditor,  but  I  am  not  clear  that  an  arrestment  at  the  instance  of  one  only  is 
valid.  Before  dealing  with  this  matter,  I  shall  be  glad  to  hear  the  opinions  of  your 
liordships  as  to  whether  the  wife  by  her  arrestment  has  secured  a  preference  to  the 
one-half  of  the  fund  due  to  the  trustee  as  in  right  of  the  bankrupt. 

Lord  Cowan. — The  first  question  is,  how  much  of  this  fund  belongs  to  George 

Robertson,  the  brother  of  the  bankrupt?     If  Greorge  could  claim  the  whole,  Peter's 

trustee  would  get  nothing,  and  the  arresting  creditor's  diligence  would  attach  nothing. 

On  that  question,  so  far  as  regards  the  accounting  between  the  brothers,  your  Lordship 

has  stated  views  which  have  my  entire  acquiescence.    In  the  state  of  the  evidence  before 

ug,  we  cannot  take  any  other  ground  for  the  decision  of  the  question  as  to  the  respective 

rights  in  this  fund  than  the  terms  of  the  deposit-receipt.     The  fund  is  proved  to  be 

composed  of  profits  derived  from  the  vessel,  of  which  Peter  and  George  were  owners  to 

the  extent  of  one-half  each.     It  is  partnership  property,  and  might  have  been  attached 

preferably  as  such  by  any  creditor  of  the  joint  concern.    But  no  such  party  has  appeared. 

The  claimants  are  the  two  owners, — the  one,  George,  directly,  and  the  other,  Peter, 

through  the  trustee  on  his  sequestrated  estate ;  and  this  joint  or  partnership  fund  is 

found  at  the  date  of  the  sequestration  deposited  in  name  of  the  two  parties  to  whom  it 

belonged.     No  doubt  the  receipt  bears  the  sum  to  be  payable  to  them,  "  or  either  of 

them,  or  the  survivor " ;  but  this  cannot  affect  the  question  of  right,  both  being  alive 

and  the  fund  still  unuplifted.    The  alleged  indorsation  of  the  receipt,  and  the  possession 

had  of  it  by  the  brother,  cannot,  in  the  state  of  the  evidence,  be  recognised  as  of  any 

weight.     Aiid  I  see  no  other  legal  ground  on  which  our  judgment  can  proceed  than  the 

terms  of  the  deposit-receipt,  which,  following  up  the  established  part  of  its  contents 

being  joint  property,  gives  right  to  the  two  brothers  jointly.     I  think,  therefore,  that 

George  should  be  preferred  only  to  one-half,  and  that  the  other  must  fall  to  Peter's 

trustee. 

Ab  regards  the  arrestment,  the  decision  of  Gordon  t;.  Millar,  12th  January  1842, 
4  D.  352,  and  other  cases,  have  fixed  that  a  sequestration  being  a  complete  diligence  in 
itself,  carries  the  fund,  and  leaves  the  arresting  creditor  [397]  ^  claim  and  found  on 
his  arrestment  in  the  sequestration.  In  this  case  it  is  true  that  the  multiplepoinding 
was  brought  by  the  Bank  of  Scotland,  or  in  their  name,  prior  to  the  date  of  the  seques- 
tration ;  and  it  may  be  that  if  a  claim  had  been  lodged  by  the  arresting  creditor  also 
prior  thereto,  the  creditor  having  done  what  has  been  held  to  be  equivalent  to  the  institu- 
tion of  an  action  of  forthcoming,  could  have  been  heard  in  competition  with  the  trustee. 
But  the  fact  is,  that  no  claim  was  lodged  in  the  action  of  multiplepoinding  till  sometime 
after  the  sequestration ;  and  this  necessarily  attached  the  whole  funds  of  the  bankrupt 
as  at  its  date,  leaving  the  creditor  to  claim  a  preference,  if  he  has  any,  under  his  dili- 
gence in  the  ranking. 

Lord  Bbnholmk. — On  the  first  point  I  adopt  entirely  the  views  of  your  Lordships. 
I  look  on  it  as  clear  that,  in  competition  with  George,  Peter's  trustee  is  entitled  to 
one-half. 

I  agree  also  that  he  takes  it  in  competition  with  the  widow.  In  point  of  form,  the 
sequestration  attached  the  money.  There  was  an  arrestment,  but  that  did  not  take  it 
out  of  the  bankrupt  estate,  there  having  been  no  forthcoming.  But  then  we  all  know 
that,  while  the  trustee  is  entitled  to  be  preferred  to  the  whole  funds,  he  takes  them 
under  all  the  preferences  which  may  have  been  obtained  prior  to  the  sequestration.  We 
cannot  say  now  what  effect  the  widow's  arrestment  is  to  have.  We  cannot  consider 
that  in  this  process. 
Lord  Nbavbs  absent. 

This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  complained  of :  Sustain 
the  claim  of  Greorge  Robertson  to  the  extent  of  one-half  of  the  fund  in  medio,  and  qtuxid 
uUra  repel  the  said  claim :  Sustain  the  claim  of  David  Smith,  as  trustee  on  the  seques- 
trated estate  of  Peter  Robertson,  to  one-half  of  the  fund  in  medio,  reserving  the  effect 
of  any  arrestment  which  may  have  been  used  by  the  claimant,  Mrs.  Eliza  Robertson,  to  be 
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made  available  in  the  sequestration :  Reserve  all  questions  of  accounting  between  George 
Robertson  and  Peter  Robertson's  estate,  and  any  claim  of  ranking  arising  thereon  in 
the  sequestration :  Find  no  expenses  due  to  any  party." 

Jambs  Webster,  S.S.C. — William  Officer,  S.S.C. — Ferguson  &  Junmer, 

W.S.— Agents. 


No.  86.  VIIL  Macphbrson,  397.     12  Jan.  1870.     2d  Div.— Steward  of  Kirk- 

cudbright, M. 

Hugh  Knox  (Inspector  of  Poor  of  Buittle),  Pursuer  and  Respondent. — 

Scott — ICeir. 
Richard  Hewat  (Inspector  of  Poor  of  Kelton),  Defender  and  Appellant. — 

Millar  — Burnet. 

Parish  Boundary — Prescription — Poor, — A  stream  which  formed  the  boundary  be- 
tween two  parishes  was  diverted  from  its  course  in  1800.  Several  years  after,  the 
piece  of  ground  situated  between  the  old  and  new  channel  came  to  be  regarded  as 
forming  part  of  the  parish  to  which  it  did  not  originally  belong,  and  to  be  assessed 
for  poor-rates  and  other  taxes  accordingly.  Hdd,  in  a  question  of  settlement  between 
the  parishes,  that  the  piece  of  ground  still  belonged  to  the  original  parish. 

Poor — Relief — Foriafamiliation, — Held  that  a  daughter,  seventeen  years  of  age,  living 
in  her  father's  house,  and  disabled  from  earning  her  livelihood  by  permanent  disease, 
was  a  proper  object  of  parochial  relief,  her  father  (a  farm-labourer)  not  being  able- 
bodied,  and,  although  able  to  earn  wages  in  good  weather,  entirely  unable  to  afford 
his  daughter  the  support  which  she  required. 

This  was  an  appeal  from  the  Steward-court  of  Kirkcudbright. 

Knox,  inspector  of  poor  of  the  parish  of  Buittle,  sued  Hewat,  inspector  of  the  parish 
of  Kelton,  for  advances  made  to  "  Mary  Johnston,  daughter  of  and  presently  residing 
with  William  Johnston  at  Douganhill,  in  the  [398]  ^^  parish  of  Buittle,  who,  from 
age  and  infirmity,  is  unable  to  support  her,  and  the  said  Mary  Johnston  being,  from 
bad  health,  a  proper  object  for  parochial  relief,  from  and  after  the  27th  day  of  March 
1867,  being  the  date  of  the  intimation  by  written  notice  to  the  defender  of  such  poor 
person  having  become  chargeable " ;  and  for  relief  from  future  advances.  Mary 
Johnston  died  after  the  action  was  brought. 

Kelton,  in  defence,  pleaded; — (1)  Mary  Johnston  is  not  a  pauper  entitled  to  be 
placed  on  the  roll  of  paupers  in  the  parish  of  Buittle,  in  respect — 1st,  She  is  a  minor; 
and  2d,  Lives  in  her  father's  family,  has  not  been  emancipated  or  forisfamiliated,  and 
he  is  bound  and  able  to  maintain  her.  (2)  If  he  is  unable  to  maintein  her,  he  was  the 
person  to  be  placed  on  the  roll  of  paupers.  (3)  He  is  not  a  proper  object  of  parochial 
relief,  being  able  to  support  himself  and  family.  (4)  He  or  she  has  acquired  no  settle- 
ment in  the  parish  of  Kelton.  (5)  By  usage  and  acquiescence  for  more  than  forty  years 
Burnside  of  Black  belly  has  been  recognised  as  forming  a  part  and  pertinent  of  the  faims 
of  Blackbelly  and  Douganhill,  and,  with  these,  lies  in  the  parish  of  Buittle,  and  forms 
part  of  that  parish. 

A  proof  was  allowed,  and  the  following  facts  were  proved  : — Mary  Johnston  was 
in  1867  aged  seventeen;  she  had  never  been  f orisf amihated ;  for  some  time  she  had 
been  labouring  under  scrofula,  which  rendered  her  quite  helpless ;  and  her  disease  was 
of  a  permanent  character.  The  father  was  sixty-seven  years  of  age,  and  had  heen 
troubled  with  attacks  of  pleurisy  occasionally  for  the  last  eight  years.  He  could  not 
work  in  wet  weather,  but  when  he  did  work  he  earned  20d.  a-day ;  for  the  last  three 
years  he  had  been  able  to  earn  on  an  average  7s.  a-week,  and  he  had  not  been  a  month 
altogether  off  work  from  sickness  during  that  period.  He  had  a  wife  and  three  other 
children  living  with  him,  and  he  had  five  other  children  from  whom  he  got  some 
assistence.  But  the  stete  of  his  daughter  Mary's  health  rendered  it  necessary  that  she 
should  receive  cordials  and  other  things,  the  expense  of  which  he  was  unable  to  defray. 
It  was  proved  that,  prior  to  1795,  the  parishes  of  Kelton  and  Buittle  were  divided  hy 


Vm.  KiCPHEBSON,  399.  KNOX  V.  HEWAT  [1870]  515 

the  Doach  burn,  and  that  that  burn  had  since  1800  flowed  on  the  Kelton  side  of  the 
house  in  which  the  pauper  lived ;  but  there  was  some  evidence  to  prove  that,  betwixt 
1795  and  1800,  the  course  of  the  burn  had  been  altered,  and  that  previous  to  the  alter- 
ation it  had  flowed  on  the  Buittle  side  of  the  said  house,  or  rather  of  the  ground  on 
which  it  has  since  been  built.     It  farther  appeared  that,  from  1843  to  1862,  there  had 
been  a  voluntary  assessment,  and  since  1862  a  legal  assessment,  for  the  poor  in  Buittle ; 
and  since  1838  there  had  been  a  legal  assessment  for  the  poor  in  Kelton ;  but  these 
rates,  as  well  as  county  and  other  rates,  were  all  levied  and  paid  on  the  footing  that  the 
subjects  were  in  Buittle,  and  not  in  Kelton.     The  valuation-roll  was  made  up  in  the 
same  way.     It  farther  appeared  that  from  1822,  when  the  house  was  built,  until  1845, 
all  births,  deaths,  and  marriages  taking  place  in  it  were  registered  as  in  Buittle,  but 
since  1845,  when  some  doubt  was  thrown  upon  the  boundary  by  the  publication  of  the 
Ordnance  Survey,  where  it  was  described  as  "  undefined,"  some  of  these  were  registered 
in  one  parish  and  some  in  another. 

The  Steward-substitute  found,  as  matter  of  fact,  "  that  the  pauper  Mary  Johnston, 
referred  to  in  the  record,  was  on  27th  March  1867,  in  respect  of  the  state  of  her  health, 
a  proper  object  of  parochial  relief  in  her  own  right,  and  has  continued  so  ever  since ; 
.  .  .  that  tJ^e  said  pauper  had  her  settlement  in  the  parish  of  Kelton  on  27th  March 
1867,  when  these  advances  commenced,"  and  decerned  against  Kelton. 
The  Steward  (Hector)  adhered. 

Kelton  appealed,  and  argued  ; — (1)  It  was  &  presumptio  Juris  et  dejure  [3991  ^^^^ 
an  able-bodied  man  is  able  to  support  his  unforisfamiliated  children.*  The  child  of  an 
able-bodied  man  was  not  entitled  to  relief,  t  (2)  Johnston,  the  father,  was  able  to 
support  himself,  therefore  he  was  an  able-bodied  man.^  (3)  If  Johnston,  the  father, 
was  not  able-bodied,  he  was  the  pauper,  and  not  his  daughter.  (4)  The  cases  of  Hay  v. 
Paterson,  and  Beattie  v.  Adamson,§  did  not  apply.  In  them  it  was  admitted  that  the 
child  was  a  proper  object  of  relief.  (5)  It  was  not  proved  that  the  Johnstons  had  a 
settlement  in  Kelton. 

Buittle  replied; — (1)  A  child  above  puberty,  unable  to  support  itself  from  disease, 
might  be  an  object  of  relief  in  its  own  right,  although  not  forisfamiliated. ||     (2)  The 
Johnstons  had  a  residential  settlement  in  Kelton. 
At  advising, — 

Lord  Justigb-Glbrk. — There  are  two  questions  brought  before  us  by  this  appeal. 
The  first  is  in  what  parish  the  pauper's  residence  is  situated  ;  and  I  would  have  been 
glad  if  I  could  have  seen  my  way  to  decide  the  case  upon  the  possession  which  has 
existed  for  some  years.     There  is  no  doubt  that  poor-rates  and  other  taxes  have  been 
levied  by  Buittle  upon  the  houses  at  Bumside ;  but,  on  considering  the  whole  matter  care- 
fully, I  am  satisfied  that  this  state  of  possession  has  not  existed  long  enough  to  exclude 
consideration  of  the  proof  which  has  been  led  in  this  case  as  to  the  boundary.     That 
proof  shews,  in  my  opinion,  that  previous  to  1800  there  was  a  change  effected  in  the 
course  of  the  Doach  burn,  and  that  before  that  change  the  ground  on  which  the  Bum- 
side  houses  have  since  been  built  was  in  Kelton  parish.     The  other  question  raised 
has  given  rise  to  a  very  large  discussion  of  some  very  recondite  points  of  poor-law.     My 
idea  is,  that  questions  of  poor-law  are  not  matters  of  strict  law.     The  rules  of  that  law 
must  be  reasonably  interpreted,  and  effect  must  be  given  to  the  spirit  as  well  as  the 
letter  pf  it.     I  reserve  my  opinion  on  the  general  question,  whether,  in  the  case  of  an 
able-bodied  man,  his  child  above  the  age  of  puberty,  who  has  been  stricken  down  with 
incurable  disease,  is  in  its  own  right  an  object  of  parochial  relief.     If  it  is  to  be  held 
that  a  father  who  is  able  to  maintain  himself  must  maintain  also  his  bedridden  child  at 
an  expense  beyond  his  means,  or,  in  order  to  keep  it  in  life,  throw  himself  as  a  pauper 
on  the  parish,  I  think  a  great  hardship  is  inflicted  on  the  father.     The  law  can  never 
contemplate  taking  him  from  a  position  of  respectability,  and  making  him  a  pauper 
against  his  will.     But  that  is  not  the  question  here.     I  think  it  is  proved  that  the 
father  is  not  able-bodied.     He  could  not  probably  have  demanded  relief  for  himself, 

*  M'Kiet;.  Baillie,July  20, 1853,  15  D.  971  ;  Hayv.  Thomson,  Feb.  6, 1856,  18  D. 
510  ;  Hay  v.  Paterson,  Jan.  29,  1857,  19  D.  332— Lord  Deas,  p.  339. 
t   Lindsay  v.  M*Tear,  March  20,  1852,  1  Macq.  155. 
t  Jack  V.  Thorn,  Dec.  14,  1860,  23  D.  173. 

§  Hay  V,  Paterson,  supra;  Beattie  v.  Adamson,  Nov.  23,  1866,  antej  vol.  v.  p.  47. 
II  Hay  V.  Paterson,  supra — Lord  Ivory,  p.  337. 
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but  when  tlie  question  arises  in  regard  to  his  daughter,  I  think  it  cannot  be  said  that  she 
is  the  child  of  an  able-bodied  man  in  the  legal  sense  of  these  words.  I  am,  therefore, 
for  affirming  the  interlocutors  of  the  Court  below. 

Lord  Cowan. — If  it  had  been  quite  clear  that  there  had  been  for  the  last  seventy 
years,  or  for  forty  years,  a  general  understanding,  which  had  been  acted  on,  that  thu 
house  was  locally  situated  in  Buittle,  I  would  have  thought  that  a  sufficient  ground  on 
which  to  sustain  this  appeal.  But  I  do  not  think  that  that  is  so.  The  poor-rates  have 
not  been  levied  for  so  long,  and  the  practice  as  to  registration  of  births  and  deaths  has 
not  been  uniform.  In  regard  to  the  second  question,  it  must  be  kept  in  view  that  we 
are  not  dealing  here  with  a  demand  by  a  pauper.  It  is  a  question  betwixt  two  parishes, 
one  of  which  has  already  made  advances,  of  which  it  seeks  repayment.  We  must  also 
keep  in  view  the  special  circumstances  of  the  case.  The  girl  is  seventeen  years  of  a^ 
and,  [400]  although  living  with  her  father,  she  is  quite  helpless.  That  is  a  very  speoai 
case,  and  though  not  prepared  at  present  to  go  so  far  as  Lord  Ivory  seems  to  have  done 
in  the  case  of  Hay  t;.  Paterson,  yet  I  think  that,  when  a  case  becomes  so  exceptional, 
there  is  no  reason  either  in  humanity  or  law  for  holding  that  the  father  must  be  himself 
pauperised  before  you  can  hold  the  child  a  proper  object  of  parochial  relief. 

Lord  Benholme. — I  hold  it  to  be  clear  that  when  a  parish  boundary  is  onoe  fixed 
it  cannot  be  altered  by  an  accidental  deviation  or  on  artificial  change  in  the  course  of  a 
stream  which  forms  the  boundary.  I  cannot  adopt  the  view  as  to  possession  which  has 
been  referred  to  by  Lord  Cowan.  Any  possession  must  necessarily  be  limited  in  its 
nature  ;  but  I  agree  that  the  attempt  to  prove  such  long  possession  has  failed,  and  I  am 
satisfied  on  the  proof  that  the  course  of  the  burn  was  changed  before  1800,  and  that 
this  ground  was  then  in  the  parish  of  Eelton.  On  the  other  point,  if  I  thought  that 
by  dismissing  this  appeal  we  were  sanctioning  the  doctrine  that  Lord  Ivory's  opinion  in 
Hay  V,  Paterson  was  the  law  of  Scotland,  I  would  be  slow  to  do  so.  In  the  case  of  a 
pupil  child  there  is  no  such  principle  as  he  speaks  of.  But  what  induces  me  to  concur 
with  your  Lordships  is,  that  as  I  read  the  evidence  the  father  in  this  case  was  not  an 
able-bodied  man.  I  think  it  cannot  be  said  that  if  he  had  himself  made  the  application 
it  could  have  been  refused.  His  position  depended  not  only  on  the  extent  of  his  means, 
but  on  the  weight  of  his  burdens.  The  true  question  here  is,  was  the  relief  given  not 
proper  in  the  circumstances,  or  was  it  granted  improperly  ?  If  it  was  right,  I  do  not 
think  the  defender  can  maintain  that  it  was  asked  in  a  wrong  way  in  point  of  fonn, — 
that  the  application  should  have  come  from  the  father  and  not  from  the  child. 

Lord  Nbavbs  was  absent. 

The  following  interlocutor  was  pronounced  : — "  The  Lords  having  heard  counsel  on 
the  appeal,  Find  that  the  pursuer,  on  dates  libelled,  advanced  to  the  alleged  pauper, 
Mary  Johnston,  the  sums  sued  for :  Find  that  the  said  Mary  Johnston  was  at  that  time 
seventeen  years  of  age,  living  in  her  father's  house,  and  suffering  under  severe  and  per- 
manent disease,  which  entirely  disabled  her  from  earning  her  livelihood :  Find  that  the 
father  of  the  said  Mary  Johnston  was  not  an  able-bodied  man,  and  that,  although  he 
was  able  to  work  in  good  weather,  and  was  in  receipt  of  wages,  he  was  entirely  unable 
to  afford  to  his  daughter,  the  pauper,  the  necessary  support  which  she  required :  Find 
that  the  said  Mary  Johnston  was  at  the  date  of  the  said  advances  a  proper  object  of 
parochial  relief :  Find  that  the  said  Mary  Johnston  resided  in  the  parish  of  Kelton,  and 
that  the  said  parish  is  liable  to  repay  tihe  said  advances  to  the  respondent :  Therefore 
dismiss  the  appeal,  and  adhere  to  the  judgment  appealed  against,  and  discern :  Find  the 
respondent  entitled  to  expenses  in  this  Court,  and  also  in  the  Court  below ;  and  remit 
to  the  Auditor  to  tax,  and  report" 

W.  S.  Stuart,  S.S.C— H.  Milroy,  S.S.C— Agents. 
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Divorce — Go-defender — JurMiction — Foreign — 24  4"  25    Vict  cap,  86,  sec.  1—Lea$e, 
— Held  (1)  that  the  Conjugal  Rights  Act,  section  7,  making  it  competentin  an  action 
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of  diTOice  to  cite  sa  co-defender  along  with  the  wife  the  person  with  whom  she  is  alleged 
to  have  committed  adultery,  does  not  [401]  confer  jurisdiction  on  the  Court  of  Session 
against  a  co-defender  who  is  not  otherwise  within  the  jurisdiction  of  the  Court ; 
(2)  that  a  co-defender  domiciled  and  resident  in  England  was  subject  to  the  jurisdiction 
of  the  Court,  being  tenant  of  shootings  in  Scotland,  with  a  shooting-lodge,  pertinents, 
ind  garden,  and  of  grazing  ground  adjoining  thereto. 
QuestioTij  whether  tenancy  of  shootings  merely  would  have  been  sufficient  to  found 
jurisdiction  ? 

This  was  an  action  of  divorce  at  the  instance  of  William  Thomas  Fraser  against 
Catherine  Crawley  or  Fraser,  his  wife,  with  a  conclusion  for  expenses  against  Colonel 
George  Hibbert,  designed  as  "  now  or  lately  residing  at  No.  3  Carlisle  Place,  Victoria 
Street,  Westminster."  At  the  date  of  the  action  Colonel  Hibbert  was  tenant  of  the 
shootings  of  Ardlussa  in  Argyleshire,  and  he  was  cited  both  edictally  and  by  a  copy  of 
the  summons  being  left  for  him  at  the  shooting-lodge  of  Ardlussa.  He  lodged  defences, 
and  pleaded,  inter  alia,  (1)  No  jurisdiction. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  heard  counsel  for  the 
parties  on  the  first  plea  in  law  for  the  defender,  Colonel  Hibbert,  to  the  effect  that  he  is 
not  subject  to  the  jurisdiction  of  this  Court,  sustains  said  plea,  and  in  respect  thereof 
dismisses  the  action  so  far  as  directed  against  the  defender.  Colonel  Hibbert,  and 
discerns:  Finds  said  defender  entitled  to  expenses,  allows  him  to  lodge  an  account 
thereof,"  &c.* 

*  "  Note. — It  was  admitted  at  the  debate,  on  the  part  of  the  pursuer,  that  the 
defender.  Colonel  Hibbert,  was  a  domiciled  Englishman  and  resident  in  England ;  that 
jurisdiction  had  not  been  founded,  or  attempted  to  be  founded,  against  him  by  arrest- 
ment ;  and  that  he  was  not  the  proprietor  of  any  landed  or  heritable  estate  in  Scotland. 
On  the  other  hand,  it  was  not  disputed  that  Colonel  Hibbert  was,  as  averred  by  the 
pursuer  in  the  7th  article  of  the  condescendence,  tenant  for  five  years,  from  the  15th  of 
May  1869,  '  of  Ardlussa  shootings,  and  the  shooting-lodge,  pertinents,  and  garden,  and 
also  of  grazing  ground  and  grass  parks  there,  in  the  island  of  Jura,  under  a  five  years' 
lease,  of  which  one  year  has  expired.'  The  lease  itself  has  been  produced,  and  is  No. 
13  of  process.  It  appears  to  be  in  favour  of  Colonel  Hibbert  'and  his  heirs,  but 
expressly  excluding  all  assignees,  legal  or  conventional,  and  sub-tenants.' 

"The  only  conclusion  in  this  action  against  Colonel  Hibbert,  as  co-defender  with 
Mrs.  Fraser,  is  for  payment  of  expenses  of  process. 

"  The  pursuer  maintained  that  this  Court  had  jurisdiction  over  Colonel  Hibbert,  in 
respect — let,  That  by  the  Conjugal  Rights  Act,  24  &  25  Vict.  cap.  86,  sec.  7,  it  is 
provided  that '  in  any  action  for  divorce  for  adultery  at  the  instance  of  the  husband,  it 
shall  be  competent  to  cite,  as  a  co-defender  along  with  the  wife,  the  person  with  whom 
she  is  alleged  to  have  committed  adultery,  and  to  discern  against  him  for  expenses '  j 
and  in  respect,  2dly,  That  he  is  tenant  of  the  Ardlussa  shootings,  lodge,  and  pertinents. 

"  As  regards  the  first  of  these  pleas,  viewed  by  itself,  and  independently  of  there 
being  otherwise  any  jurisdiction  over  Colonel  Hibbert,  the  Lord  Ordinary  has  been 
unable  to  see  how  it  can  be  sustained.  The  statute,  no  doubt,  has  made  it  competent 
to  cite  Colonel  Hibbert  as  a  co-defender,  but  it  must  be  taken  as  implied  that  he  could 
be  lawfully  and  effectually  cited ;  and  whether  he  could  be  so  cited  depends  on  whether 
he  is  amenable  to  the  jurisdiction  of  the  Courts  in  Scotland.  Whether  he  is  subject  to 
the  jurisdiction  of  the  Courts  in  Scotland  depends  on  the  view  that  may  be  entertained 
of  the  second  ground  on  which  the  pursuer  has  attempted  to  support  the  jurisdiction, 
viz.  the  tenancy  by  Colonel  Hibbert  of  Ardlussa. 

"  There  can  be  no  doubt  that  if  Colonel  Hibbert  had  been  proprietor  of  landed  or 
other  heritable  estate  in  Scotland,  or  if  any  moveable  estate  of  his  had  been  attached  by 
arrestment,  he  might  have  been  competently  and  effectually  cited  to  answer  in  this 
Court  as  a  defender,  at  least  in  any  action  concluding  against  him,  as  the  prpsent  one 
does,  for  a  pecuniary  claim.  But  it  is  not  said  that  [402]  Colonel  Hibbert  is  the  proprietor 
of  any  heritable  estate  in  Scotland,  and  no  attempt  has  been  made  to  found  jurisdiction 
against  him  by  arrestment.  It  was  argued,  however,  that  his  tenancy  of  Ardlussa  was 
sufi&cient  to  found  jurisdiction  against  him,  seeing  that  a  lease  is  a  real  right  heritable 
quoad  succession,  and  attachable  only  by  adjudication,  or  other  diligence  applicable  to 
heritable  estate.     It  is  no  doubt  quite  true  that  the  statute  1449,  cap.  18,  makes  a  lease. 
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[402]  ^^6  pursuer  reclaimed,  and  argued ; — (1)  The  7th  section  of  the  Conjugal  Bights 
Act,* by  making  it  competent  to  cite  as  co-defender  in  an  [403]  action  of  divorce  against 
a  wife  any  person  guilty  of  adultery  with  her,  and  by  empowering  the  Court  to  discern 
against  such  co-defender  for  expenses,  by  implication  subjected  him  to  the  jurisdiction. 
The  corresponding  English  statute  rendered  it  imperative  to  cite  the  co-defender  where^ 
ever  resident!  (2)  The  co-defender's  lease  of  shootings,  &c.,  in  Scotland  was  sufficient 
to  found  jurisdiction  against  him.  A  lease  of  heritable  subjects  ought  to  render  the 
lessee  amenable  to  the  jurisdiction  of  the  place  where  they  are  situate.  A  lease  is  not 
necessarily  of  a  more  temporary  character  than  ordinary  heritable  rights ;  in  the  present 
case  the  co-defender's  lease  embraced  a  house  and  other  heritable  subjects,  as  well  as 
shootings.   It  would  be  anomalous  to  hold  that  the  lessee  of  large  mines,  or  tenant  of  a  f ann 

having  certain  requisites,  effectual  against  singular  successors,  and  in  this  way,  and  to 
this  extent,  it  is  of  the  nature  of  a  real  right ;  and  it  is  also  true  that  a  lease  having  a 
tractum  futuri  temparia  goes  to  the  heir,  and  may  be  acyudged,  and  hence  is  of  the  nature 
of  heritage  in  regard  to  succession,  and  as  respects  the  diligence  by  which  it  can  be 
attached.  But,  after  all,  it  is  in  truth  and  substance  a  mere  personal  contract ;  and 
accordingly  Loid  Stair  (2,  9,  1),  says : — *  A  tack  of  itself  is  no  more  than  a  personal  con- 
tract of  location,  whereby  land  or  any  other  thing  having  profit  or  fruit  is  set  to  the 
tacksman  for  enjoying  the  fruit  or  profit  thereof,  for  a  hire  which  is  called  the  tack- 
duty  ;  which  therefore  did  only  oblige  the  setter  and  his  heirs  to  make  it  effectual  to 
the  tacksman,  but  did  not  introduce  any  real  right  affecting  the  thing  set,  and  carried 
therewith  to  singular  successors ;  but  so  soon  as  the  thing  set  ceased  to  be  the  setter's, 
the  tack  could  only  defend  the  tenant  till  the  reset  term  of  removing.'  A  lease,  there- 
fore, being  a  mere  personal  contract,  constituting  a  right  affecting  lands  temporarilj 
only,  cannot,  the  Lord  Ordinary  thinks,  be  held  as  tantamount  to  either  a  proper 
heritable  estate  or  funds  attached  by  arrestment,  in  a  question  of  jurisdiction.  Where 
a  defender  is  proprietor  of  proper  heritage,  or  has  had  his  moveable  estate  attached  and 
fixed  within  the  territorial  jurisdiction  of  the  Court,  there  will  be  the  means  of  rendering 
any  judgment  that  may  be  pronounced  against  him  operative  and  effectual  to  some 
extent ;  and  that  is  the  principle  on  which  jurisdiction  is  on  such  grounds  sustainable. 
But  where  the  defender  is  not  the  proprietor,  but  merely  the  tenant  of  heritable  subjects, 
or,  in  other  words,  has  only  a  right  temporarily  affecting  heritable  subjects,  the  essential 
element  necessary  to  found  jurisdiction  is  wanting,  viz.  the  element  of  there  being 
estate  or  funds  fixed  and  secured  within  the  territorial  jurisdiction  of  the  Court,  against 
which  its  decree  may  be  enforced  or  made  operative.  A  lease,  however, — and  that  in 
question  may  serve  as  a  very  good  illustration, — cannot  be  held  as  sufficient  to  serve 
such  a  purpose  or  object.  By  its  very  nature  it  is  only  temporary,  and,  accordingly,  in 
the  present  case  it  might  very  well  happen,  that  before  the  termination  of  the  litigation, 
Colonel  Hibbert's  lease  had  come  to  its  natural  termination.  And  suppose  it  did  not, 
any  attempt  to  render  the  lease  available,  in  satisfaction  of  a  judgment  against  Colonel 
Hibbert,  might,  in  respect  of  the  clause  excluding  assignees,  legal  and  conventional, 
prove  entirely  abortive. 

"  On  these  considerations  the  Lord  Ordinary  has  been  imable  to  satisfy  himself  tiiat, 
on  principle,  a  lease  of  heritable  subjects  is  sufficient  to  found  jurisdiction  against  a 
foreigner.  Nor  is  he  aware  of  any  authority  to  that  effect.  The  only  thing  of  the 
nature  of  authority  cited  in  argument  for  the  pursuer  was  the  case  of  Douglas  v.  Jones, 
30th  June  1831,  9  Sh.  856 ;  but  in  that  case  there  was  no  decision  to  the  effect  that 
a  lease  of  heritable  subjects  is  sufficient  to  found  jurisdiction,  although  the  Lord 
Ordinary  (Medwyn),  and  one  of  the  Judges  of  the  Inner-House  (Lord  Meadowbank), 
would  appear  to  have  thought  it  sufficient,  but  only  in  an  action  relating  to  the 
subjects  of  the  lease.  And  it  is  not  unimportant  to  observe  that  the  Lord  Chancellor 
(Cranworth),  in  the  case  of  the  North- Western  Railway  Company  v,  Lindsay  (3  M*Q. 
pp.  108-9),  appears  to  have  treated  the  case  of  Douglas  v.  Jones  as  deciding  that  a  lease 
of  heritable  subjects  is  not  sufficient  to  found  jurisdiction  against  a  foreigner. 

"  The  result  is,  that  neither  on  principle  or  authority  does  the  Lord  Ordinary  think 
that  the  Court  has  jurisdiction  in  the  present  case  over  the  defender.  Colonel  Hibbert ; 
and  therefore  he  has  dismissed  the  action,  in  so  far  as  it  is  directed  against  him." 

*  24  &  25  Vict.  cap.  86. 

t  Carryer  v.  Carryer,  34  L.  J.  (Matr.)  p.  47  ;  Tomkin  i\  Tomkin,  27  L.  J.  (^latr.) 
p.  54. 
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in  Scotland,  would  not  be  subject  to  the  jurisdiction  of  the  Court,  which  might  be 
competently  founded  by  arrestment  of  a  hat  or  a  tooth-pick.*  It  would  be  extravagant 
to  say  that  the  farm-servants  of  an  agricultural  tenant  could  not  pursue  for  their  wages 
in  tlus  country  if  he  were  domiciled  in  England. 

Argued  for  the  respondent; — (1)  The  object  of  the  Conjugal  Eights  Act  was  not 
to  create  a  jurisdiction  which  had  not  previously  existed,  but  merely  to  enable  the  pur- 
suer of  an  action  of  divorce  to  cite  as  co-defender,  with  the  view  of  recovering  expenses, 
persons  who  previously  could  not  have  been  made  parties  to  the  action.  They  can 
only,  however,  be  cited  before  a  Court  having  jurisdiction.!  (2)  Occupancy  of  shootings 
as  tenant  is  not  sufficient  to  found  jurisdiction.  The  right  of  shooting  is  nothing  more 
than  a  personal  franchise,  to  which  the  lodge,  &c.,  was  merely  incidental. J  Possession 
of  heritable  property  is  not  enough ;  there  must  be  ownership.  A  lease  is  merely  a 
personal  contract,§  and,  as  in  this  instance,  assignees  and  sub-tenants  are  excluded,  any 
decree  pronounced  by  the  Court  against  the  co-defender  might  prove  abortive.  More- 
07er,  the  lease  might  expire  before  the  conclusion  of  the  litigation. 
At  advising, — 

Lord  President. — By  the  interlocutor  which  has  been  brought  under  review  the 
Lord  Ordinary  has  sustained  the  first  plea  stated  by  the  defender.  The  action  is  brought 
against  Colonel  Hibbert  as  a  co-defender,  and  concludes  against  him,  of  course,  only  for 
expenses.  The  question  is  whether  he  is  liable  to  be  sued  in  this  Court  for  a  personal 
debt,  or  on  a  summons  with  only  a  pecuniary  conclusion  against  him.  Though  this, 
therefore,  is  an  action  for  divorce,  the  question  as  regards  the  co-defender  is  the  same  as 
if  it  were  an  ordinary  action  for  debt. 

The  pursuer  maintains  that  there  is  jurisdiction  against  Colonel  Hibbert,  on  two 
separate  grounds.  He  founds,  in  the  first  place,  on  the  7th  section  of  the  Conjugal 
Rights  Act  (Scotland),  as  giving  jurisdiction  against  every  one  cited  as  a  co-defender  in 
a  divorce  suit, — i.e,  that  every  man  who  commits  adultery  with  a  woman  subject  to  the 
jurisdiction  may  be  cited  in  such  an  action.  Now,  I  consider  that  no  such  jurisdiction 
is  conferred  by  that  statute.  The  clause  merely  gives  the  right  to  call  and  cite  the  alleged 
paramour  as  a  co-defender,  and  [404]  ^  make  him  answerable  for  expenses  in  the  event 
of  the  pursuer's  success,  but  it  has  not  extended  the  jurisdiction  of  this  Court  against  a 
man  who  would  not  have  been  subject  to  it  in  an  ordinary  personal  action. 

The  second  ground  of  the  pursuer's  contention  is,  that  Colonel  Hibbert  is  lessee  of 
certain  premises  in  Argyleshire,  consisting  of  dwelling-house,  garden,  pleasure-grounds, 
and  grass-parks,  with  the  right  of  shooting  over  the  estate  of  which  these  premises  form 
a  part.  This  seems  to  me  to  raise  a  question  of  novelty  and  importance,  for  certainly  it 
has  never  yet  been  determined  that  the  possession  of  lands  within  Scotland  under  a 
lease  gives  jurisdiction  to  the  Courts  of  Scotland  over  the  lessee  if  he  be  not  otherwise 
subject  to  the  jurisdiction. 

The  rule  is  almost  universally  recognised  in  every  legal  system,  that  if  a  man  possess 
a  real  estate  within  a  coimtry,  he  is  subject  to  the  jurisdiction  of  the  Courts  of  the 
country  in  all  questions  relating  to  that  estate.  That  rule  is  only  an  application  of  the 
more  general  principle,  that  where  one  has  the  right  of  appeal  to  a  tribunal,  he  is 
proportionally  bound  to  submit  himself  to  its  jurisdiction.  But  the  principle  has  been 
carried  further  in  practice,  and  it  is  now  settled  by  a  series  of  decisions,  that  any  one 
having  heritable  estate  in  Scotland  is  subject  to  the  jurisdiction  of  the  Courts  of 
Scotland,  not  only  in  all  actions  relating  to  that  estate,  but  in  all  personal  actions  as 
welL 

It  is  also  clearly  settled  by  a  train  of  decisions  that  the  nature  of  the  defender's  title 
is  of  no  importance  to  the  question  of  jurisdiction.  It  does  not  need  to  be  a  complete 
feudal  title.  A  personal  right  on  a  disposition  is  as  good  a  title  as  an  inf ef tment.  The 
mere  title  of  apparency,  without  any  possession,  has  been  held  sufficient.     In  other  cases 

♦Ferric  i\  Woodward,  1831,  9  S.  854;  Macarthur  v.  Macarthur,  1812,  4  Dun. 
354;  Hunter  v.  Gray,  1844,  17  Jur.  72;  Kirkpatrick  v,  Irvine,  1838,  16  S.  1200— aff. 
2  Rob.  475;  Douglas  v.  Jones,' 1831,  9  S.  856;  Ersk.  Inst.  i.  ii.  18,  19;  Bell's  Com. 
5th  edit.  vol.  L  p.  66;  Shaw  v.  Dow  and  Dobie,  1869,  ante,  vol  vii.  p.  449. 

t  Gaynor  v,  Gaynor,  31  L.  J.  (Matr.)  p.  116. 

X  Pollock,  Gilmour,  and  Co.  v,  Harvie,  6  S.  913;  Birkbeck  v.  Ross,  1866,  ante, 
YoL  iv.  p.  272 ;  Maxwell  v.  Copland,  1868,  ante,  vol.  vii.  p.  142. 

§  Stair,  ii.  9,  1  ;  Ersk.  Inst.  i.  ii.  16 ;  ii.  vi.  23. 
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the  possession  of  a  bare  superiority,  of  no  pecuniary  value,  has  been  held  sufficient 
Lastly,  a  beneficial  interest  in  lands  held  under  trust  has  been  held  sufficient  to  fotind 
jurisdiction.     It  is  plain,  therefore,  that  the  nature  of  the  title  is  not  important. 

But  the  defender  maintains  that  nothing  short  of  a  right  of  ownership  will  subject 
to  jurisdiction,  and  that  any  right  in  land  not  equivalent  to  ownership  is  insufficient  to 
found  jurisdiction.     That  undoubtedly  raises  a  very  important  question. 

In  the  course  of  the  argument  it  very  naturally  occurred,  and  in  giving  judgment 
one  can  hardly  avoid  noticing  it,  that  the  term  "  property  "  was  used  in  an  equivocal 
sense.  It  may  mean  either  the  nature  of  the  right  to  an  immoveable  subject, 
or  the  immoveable  subject  itself;  but  the  question  really  comes  to  be,  whether  the 
possession  of  heritable  property  is  the  true  foundation  of  jurisdiction, — whether  the 
right  of  ownership  is  indispensable,  or  whether  the  possession  of  an  immoveable  subject 
within  the  realm,  on  any  good  title  of  possession,  is  sufficient  ? 

After  giving  all  due  consideration  to  this  question  I  have  come  to  be  of  opinion  that 
the  beneficial  possession,  whether  natural  or  civil,  of  immoveable  estate  within  the  realm, 
whether  permanently  or  temporarily,  upon  a  good  title  of  possession,  is  sufficient  to 
found  jurisdiction.  This  conclusion  is  confirmed  by  the  extravagant  consequences  which 
result  from  the  adoption  of  the  opposite  view.  If  a  lease  of  land  is  not  sufficient  to  vest 
that  interest  that  gives  jurisdiction,  there  may  be  a  great  many  cases  in  which  persons 
possessing  valuable  real  property  will  be  exempt  from  jurisdiction.  Thus  a  lease  of 
minerals  gives  the  lessee  a  right  much  more  valuable  than  that  of  the  lessor,  because 
the  object  of  the  lease  is  that  the  lessee  should  not  only  have  the  exclusive  possession, 
but  that  he  should  exhaust  the  subject.  So  that  at  the  termination  of  the  lease  there 
is  absolutely  nothing  left  to  the  owner.  But  if  the  defender's  contention  were  right, 
the  lessee  in  such  a  case  would  not  be  subject  to  jurisdiction  in  respect  of  that 
possession. 

There  are  many  other  examples  of  leases  vesting  an  estate  of  great  value,  and  of 
greater  value  than  the  right  remaining  in  the  lessor.  I  do  not  refer  merely  to  such 
cases  as  that  of  the  Durris  lease  (Innes  v.  Duke  of  Gordon,  Dec.  21,  1827,  6  S.  280), 
or  those  most  exceptional  of  all  leases,  the  Ormiston  leases' (Earl  of  Hopetoun  r.  Hunter, 
&c.,  July  10,  1863,  ante,  vol.  i.  1074),  which,  by  a  certain  machinery,  were  made  per- 
petually renewable ;  I  refer  to  the  ordinary  case  of  land  let  for  building  purposes,  where, 
on  the  faith  of  a  long  lease,  the  lessee  [405]  covers  the  ground  with  valuable  buildings, 
and  is  practically  the  owner  of  the  ground.  Even  in  such  a  case,  according  to  the 
defender's  argument,  the  possession  of  the  heritable  subject  would  not  subject  him  to 
jurisdiction.  On  these  grounds  I  have  come  to  the  conclusion,  not  without  much 
consideration,  though  in  the  end  without  doubt  or  difficulty,  that  a  party  holding  an 
interest  in  lands  under  such  a  title  of  possession  as  a  lease  is  within  that  rule  which 
subjects  the  holder  of  immoveable  property  within  a  country  to  the  jurisdiction  of  the 
Courts  of  the  country.  It  is  desirable,  however,  to  test  the  rule  by  some  of  the  con- 
siderations that  occur  in  every  such  case.  It  is  a  sound  rule  that  no  Court  should 
arrogate  a  jurisdiction  which  it  cannot  effectually  exercise,  or  pronounce  a  decree  which 
it  cannot  enforce ;  and  so  it  is  generally  laid  down  as  a  proper  test  of  jurisdiction  that 
the  decree  can  be  made  effectual  within  the  territory.  Now,  I  think  the  conclusion  I 
have  arrived  at  stands  that  test  completely.  The  right  and  interest  of  the  defender, 
Colonel  Hibbert,  in  Ardlussa,  may  be  attached  by  diligence,  and  by  the  diligence 
appropriate  to  heritable  estate.  It  is  suggested  by  the  Lord  Ordinary  that  the  litigation 
might  outlast  the  lease,  and  that,  if  decree  went  against  the  defender,  there  might  be 
nothing  to  attach.  But  that  suggestion  might  be  made  with  reference  to  all  leases 
approaching  their  termination,  and  it  does  not  move  me  much.  There  is  a  lease  for  five 
years  in  this  case,  of  which  only  one  year  has  expired.  No  doubt  the  lessee  might  part 
with  his  right,  or  if  there  had  been  no  exclusion  of  assignees  he  might  sell  it.  But  a 
proprietor  of  lands  may  do  the  same,  and  so  escape  the  jurisdiction.  Such  a  rosidt  can 
be  prevented,  however,  by  inhibition  on  the  dependence,  which  may  be  used  equally 
against  a  lessee  and  a  proprietor.  The  subject,  therefore,  is  there  to  abide  the  decree 
of  the  Court,  and  it  may  be  attached  by  the  diligence  of  adjudication,  and  it  matters  not 
whether  that  adjudication  is  to  carry  to  the  creditor  an  interest  in  a  lease  or  a  security 
over  an  estate  held  in  property  by  his  debtor. 

I  therefore  propose  that  we  should  recall  the  Lord  Ordinary's  interlocutor,  and  repel 
the  defender's  first  plea. 

Lord  Ardmillan. — I  am  of  the  same  opinion.     The  case  is  undoubtedly  one  of  some 
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nicety,  but  after  considering  it  carefully,  I  have  arrived  at  the  same  result  as  your 
Lordship.  In  the  first  place,  I  am  of  opinion  that  the  Conjugal  Rights  Act  does  not 
create  any  jurisdiction  in  this  Court.  It  merely  empowers  a  party  suing  in  this  Court 
to  call  ascchdefender  one  who  is  alleged  to  have  committed  adultery  with  the  wife  of  the 
punuer,  with  the  view  of  having  him  found  liable  in  expenses.  But  this  is  merely  the 
conferring  of  a  power  of  citation,  and  not  the  creation  or  extension  of  jurisdiction.  In 
the  next  place,  it  must  be  kept  in  mind  that  the  action  as  against  the  co-defender  is 
not  an  action  affecting  his  status,  but  an  action  to  enforce  a  liability  in  expenses  arising 
out  of  his  delict.  He  is  not  concerned  with  the  conclusions  of  this  action  except  as 
regards  his  liability  for  expenses  arising  from  alleged  delict  committed  in  Scotland. 

The  pursuer  contends  that  the   Scotch   Courts  have  jurisdiction  against  this  co- 
defender,  in  respect  of  his  being  tenant  in  a  lease  of  a  mansion-house  and  of  lands  and 
shootings  in  Scotland.    The  foundation  of  all  jurisdiction  of  this  kind  is  the  correlative  right 
and  obligation,  resting  on  every  person  residing  in  Scotland,  between  the  protection  and 
the  authority  of  the  law.     Every  one  who  claims  the  protection  of  the  law  must  submit 
to  its  authority.     If  he  possesses  property  in  Scotland,  he  is  liable  to  the  jurisdiction  of 
the  Scotch  Courts  not  merely  in  questions  affecting  that  property,  but  also  in  questions 
affecting  generally  his  rights  and  mterests.     It  has  been  decided  that  even  where  the 
property  is  held  on  apparency  only,  or  on  an  incomplete  title,  nay,  even  where  the  right 
is  one  of  bare  superiority,  that  is  sufficient  to  found  jurisdiction.     Substantial  and 
abiding  possession  of  heritable  property  by  a  tenant  under  a  lease  is  in  my  opinion  as 
effectual  as  ownership  to  found  jurisdiction.     To  hold  otherwise  would  lead  to  this,  that, 
in  the  case  of  a  tack  of  great  endurance,  a  long  succession  of  tenants  under  such  a  lease 
might  possess  a  valuable  heritable  estate  for  ninety-nine  years,  or  for  a  thousand  years, 
and  enjoy  the  protection  of  the  law,  without  any  one  of  these  tenants  being  subject  to 
the  authority  of  the  law  [406]  ^^  ^  ^^®  jurisdiction  of  the  Courts  of  this  country. 
That  is,  I  think,  contrary  to  the  principle  of  our  law,  and  no  direct  authority  has  been 
cited  in  support  of  the  defender's  contention.     There  is,  it  is  true,  no  direct  authority 
on  the  other  side,  but  the  cases  which  bear  upon  the  point  all  tend  to  support  the  view 
which  I  have  stated.     It  is  impossible  to  draw  any  satisfactory  distinction  between  a 
lease  for  a  few  years  and  a  lease  for  many  years.     In  both  cases  the  possession  under  a 
lease  of  real  estate  in  Scotland  Ls,  in  my  view,  sufficient  to  sustain  jurisdiction  in  an 
ordinary  action.     It  must,  however,  be  observed  that  this  is  not  a  mere  shooting  lease 
— ^not  a  case  of  the  letting  of  a  mere  privilege  of  shooting.     On  that  question  I  reserve 
my  opinion.     This  is  a  case  where  the  tenant  has  also  right  to  a  mansion-house  and 
garden  and  grass  fields,  and  the  addition  of  shootings  does  not  destroy  the  residential 
tenancy.     Therefore  I  have  no  doubt  that  in  an  action  such  as  this  the  defender  is 
subject  to  the  jurisdiction  of  this  Court. 

Lord  Ejnloch. — The  question  before  us  is,  whether  the  Court  has  jurisdiction  over 
Colonel  Hibbert,  who  has  been  sought  to  be  made  a  co-defender  in  the  present  action  of 
divorce. 

This  question  must,  I  think,  bo  determined  on  the  footing  of  the  action  involving 
against  Colonel  Hibbert  simply  a  money  claim.  He  is  sought  to  be  made  defender  only 
to  the  effect  of  being  subjected  in  expenses  in  a  certain  event. 

I  am  of  opinion  that,  if  not  otherwise  founded,  jurisdiction  is  not  created  against 
Colonel  Hibbert  by  the  7th  section  of  the  Conjugal  Rights  Act.  That  section  author- 
ises the  pursuer  to  make  the  alleged  co-adulterer  a  party  defender;  which  would 
otherwise  have  not  been  competent.  But  I  think  it  does  no  more.  It  allows  citation ; 
bat  only  as  in  the  usual  case,  and  that  which  is  always  to  be  presumed,  to  wit,  where 
there  is  jurisdiction.  It  assumes  jurisdiction ;  it  does  not  create  it.  To  confer  such 
jurisdiction,  where  it  was  not  antecedently  possessed,  would  require  a  very  express  and 
unambiguous  enactment ;  and  none  such,  I  think,  occurs.  No  such  thing,  I  think,  was 
intended  as  to  give  the  Court  power  to  call,  de  piano,  an  alleged  co-adulterer  from  the 
farthest  comer  of  the  globe,  whether  he  was  subject  to  the  jurisdiction  of  the  Court 
or  not. 

But  I  consider  jurisdiction  created  over  Colonel  Hibbert,  to  the  effect  to  which  he  is 
called  to  the  process,  by  the  fact  of  his  being  tenant  of  Ardlussa  in  Argyleshire,  imder 
a  lease  of  five  years  from  Whitsunday  1869.  His  lease,  which  is  produced,  shews  him 
to  be  tenant  of  a  dwelling-house,  with  a  certain  extent  of  land  occupied  both  for 
grazing  and  crop,  as  well  as  shootings.  It  is  not  a  mere  lease  of  shootings,  supposing 
that  any  difference  would  be  thereby  produced,  as  to  which  I  give  no  opinion.     Colonel 
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Hibbert  is  the  tenant  of  a  house  and  farm  grounds ;  and  is  as  much  imbued  with  the 
legal  character  of  a  Scottish  tenant  as  if  the  house  was  the  largest  mansion-house,  and 
the  grounds  the  largest  estate  in  the  county. 

It  is  undoubted  that,  if  Colonel  Hibbert  were  the  proprietor  of  the  subjects  of  which 
he  is  tenant,  jurisdiction  would  lie  against  him.  It  is  settled  that  the  proprietorship  of 
landed  property  within  Scotland  creates  jurisdiction  to  the  Scottish  Courts — ^not  merely 
as  to  all  actions  concerning  that  property,  but  as  to  all  actions  for  money  claims.  This 
was  expressly  laid  down  in  the  unanimous  judgment  of  the  Court  in  Ferrie  v.  Woodward, 
30th  June  1831,  9  S.  854;  and  the  principle  was  stated  in  these  very  general  terms 
bearing  reference  to  all  property  whatever  held  in  this  country  by  alleged  debtors: 
"  Where  a  claim  is  made  against  them,  which  either  directly  affects  such  property,  or 
can  be  made  to  affect  it,  they  are  bound  to  answer  the  demand  made  against  them  in 
this  Court ;  or  if  they  do  not  choose  to  appear,  decree  will  go  against  them,  to  the  effect 
of  attaching  the  property  in  this  country  and  subject  to  its  laws."  In  the  after  case  of 
Macarthur  v,  Macarthur,  12th  January  1842,  4  D.  354,  in  which  jurisdiction  was  held 
created  by  the  possession  on  mere  apparency  of  a  landed  property,  the  principle  was 
anew  stated  in  the  leading  judgment  of  Lord  Fullerton  to  be  ''  not  the  absolute  and 
direct  application  of  the  conclusions  of  the  action  to  the  subject  situated  within  the 
territory,  but  the  mere  fact  of  there  being  within  the  territory  ]»operty  which  the 
judgment  in  the  action  may  be  [407]  ^^®  instrument  for  reaching."  By  these  judgments 
there  was  precisely  the  same  power  to  found  jurisdiction  given  to  the  possession  of 
heritage  within  the  country,  and  to  the  BXiestment  jurisdiettonis  fundandce  ctuiacu  The 
only  difference  is  that  the  arrestment  is  necessary  to  fix  the  moveables  in  the  country ; 
the  heritage  is  in  itself  immoveable. 

I  consider  it  to  follow,  in  accordance  with  these  principles,  that  the  right  to  a  lease 
of  heritage  within  Scotland  confers  jurisdiction  on  the  Scottish  Courts,  even  in  a 
strictly  personal  action,  alike  with  the  right  of  proprietorship.  It  has  been  said 
theoretically  that  a  lease  is  in  its  nature  simply  a  personal  contract.  In  its  origin  it 
may  have  been  so  ;  but  it  has  become  a  real  right  by  the  adoption  of  the  law,  in  every 
essential  particular.  Clearly  it  is  an  immoveable  right ;  which  is  a  character  sufficient 
for  the  present  purpose.  It  is  a  right  to  property  fixed  in  the  soil — or  it  may  be  more 
accurately  said  a  right  to  the  soil  itself,  qualtftcate.  It  is  a  subject  capable  of  being 
attached  in  execution  of  any  decree  to  be  pronounced.  None  can  doubt  that  any  decree 
pronounced  for  a  sum  of  money  would  form  the  groundwork  of  diligence  against  the 
lease;  and  this  the  very  diligence  proper  to  heritable  subjects,  viz.  inhibition  and 
adjudication.  Any  exclusion  of  assignees  in  the  case  could  only  be  pleaded  by  the 
landlord ;  not  by  the  tenant  himself.  The  property  is  such,  to  use  the  words  in  the 
case  of  Ferrie,  "  as  the  claim  can  be  made  to  affect '' ;  or,  to  use  the  words  in  the  case  of 
Macarthur,  "  as  the  judgment  in  the  action  may  be  the  instrument  of  reaching."  On 
the  very  same  principle  on  which  possession  as  proprietor  of  the  lands  is  held  to  give 
jurisdiction  I  think  possession  as  tenant  of  the  same  lands  must  be  held  to  operate  the 
same  result. 

It  is  said  that  a  lease  is  only  a  temporary  right,  and  therefore  cannot  become  a  valid 
foundation  of  jurisdiction.     The  time  for  which  it  lasts  may  be  tolerably  long,  for  it 
may  be  a  lease  for  999  years.     We  have  had  to  deal  in  our  Courts  with  a  well-known 
set  of  leases,  which  are  renewable  for  ever  on  a  payment  at  the  end  of  each  term.     In  the 
present  case  the  lease  has  still  more  than  four  years  to  run ;  and  if  our  existing  means 
of  dispensing  justice  do  not  fail  us,  it  is  reasonably  to  be  believed  that  the  suit  will 
terminate  long  before  the  lapse  of  this  period.     But  reverting  to  principle,  it  is  no  good 
ground  for  finding  jurisdiction  not  to  lie  that  the  heritable  right  is  not  a  perpetual  one. 
The  apparent  heir  may  die  without  making  up  a  title.     The  liferenter  may  not  live  a 
month.     The  heir  of  entail  may  vanish  from  the  scene,  and  .the  estate  pass  to  some  one 
who  does  not  represent  him.     There  may  be  a  pactum  de  retrovendendo,  terminating 
the  existing  occupancy ;  or  a  simple  sale,  where  inhibition  has  not  been  used,  may 
destroy  it.     In  these  and  various  other  ways  the  possession  of  the  heritage  may  he 
temporary  and  uncertain,  and  yet  none  would  say  that  it  would  not  suffice  to  found 
jurisdiction.     Nor  is  the  value  of  the  siibject  to  be  critically  measured,  as  might  be 
done  in  regard  to  a  lease  running  fast  to  a  conclusion.     It  is  trite  law,  that  the  value  of 
the  thing  laid  hold  of  in  order  to  found  jurisdiction  need  not  be  commensurate  with 
the  amount  of  the  claim  ;  and  that  the  smallest  value,  not  being  merely  elusory,  will 
be  sufficient.     It  is  not  necessary  to  struggle  for  the  box  of  toothpicks,  which  is  the 
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old  illustration, — the   lease   of   Ardlussa,  having  nearly  four  years   to   run,  is  quite 
enough. 

On  these  grounds,  I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  should 
be  recalled,  and  jurisdiction  sustained  against  Colonel  fiihbert. 

Lord  Dras  absent. 

The  following  interlocutor  was  pronounced  : — "  Recall  the  interlocutor :  Kepel  the 
first  plea  in  law  stated  for  the  co-defender,  Hibbert,  and  sustain  the  jurisdiction  of  the 
Court :  Find  the  said  co-defender  liable  in  the  expenses  of  discussing  the  said  plea,  and 
remit,"  &c. 

Wilson,  BtJRN,  &  Gloag,  W.S. — J.  &  A.  Pedwe,  W.S. — H.  &  A.  Inglis,  W.S. 

— Agents. 

[Be/erred  io,  Hastie  v.  Steel,  1886,  13  R.  843.  Applied,  L.  Ashburton  v,  Escombe, 
1892,  20  R.  187.] 

No.  88.  VIII.  Macphbrson,  408.     14  Jan.  1870.     1st  Div.— Lord  Jervis- 

woode,  B. 

Alexander  Craig  and  Robert  Smith,  Pursuers  and  Real  Raisers. 
Thomas  Jackson  (Ninian  Lockhart's  Assignee),  Claimant. — Monro — Deas. 
David  Nicoll  (Trustee  on  John  Ednie's  Sequestrated  Est-ate),  Claimant. — 

Shand —  Trayner. 

Right  in  Security — Extinction  of  Obligation — Account-Current — Indefinite  Payment 
— Appropriation. — Held  (after  proof),  that  a  debt,  in  security  whereof  A.  granted  to 
B.  a  bond  and  disposition  over  heritable  property,  had  been  extinguished  by  B.^8 
applying  indefinite  payments  in  extinction  thereof  as  instructed  by  entries  made  by 
him  m.  an  account-current  in  his  ledger,  and  consequently,  that  a  subsequent 
assignation  of  the  bond  and  disposition  by  B.  to  C.  in  security  of  another  debt  due  by 
A.,  which  was  paid  by  C,  was  ineffectual. 

Mtor  and  Creditor — Account-Current  —  Payment — Appropriation, — Where  divers 
debts  are  due,  the  debtor  paying  money  to  lus  creditor  may  appropriate  the  payment 
to  the  discharge  of  any  one  of  the  debts ;  if  the  debtor  does  not  make  an  appropria- 
tion, the  creditor  may  do  so ;  if  there  ia  no  appropriation  by  either  party,  and  an 
account-current  between  them,  the  law  makes  an  appropriation  according  to  the 
order  of  the  items  in  the  account. 

In  1852,  John  Ednie,  in  security  of  a  loan  advanced  to  him  by  Alexander  Craig, 
granted  a  bond  and  disposition  in  security  over  heritable  property  in  Leven.  There- 
after, Ednie  having  failed  to  make  payment  of  the  debt,  Craig  sold  the  property  by 
public  roup  on  6th  August  1860,  and  it  was  purchased  by  Robert  Smith  for  £630. 
After  payment  of  Craig's  debt,  there  remained  a  balance  of  the  price,  of  £147,  9s.  6d., 
and  disputes  having  arisen  as  to  the  person  entitled  thereto,  this  action  of  multiple- 
poinding  was  raised  by  Craig  and  Smith  to  determine  that  question.  Competing  claims 
were  lodged  (1),  for  David  Mcoll,  trustee  on  the  estates  of  Ednie,  which  had  been 
sequestrated  in  October  1860;  and  (2),  for  Thomas  Jackson,  of  the  firm  of  Pearson 
and  Jackson,  writers  in  Kirkcaldy.     Eaich  of  these  claimed  the  whole  fund  in  medio. 

It  appeared  that  in  1855  Ednie  had  granted  a  bond  and  disposition  of  the  subjects 
before  mentioned  to  iN'inian  Lockhart,  in  security  of  a  loan  of  £400.  For  a  number  of 
years  Ednie  and  Lockhart  had  business  transactions,  and  in  1857,  while  Lockhart  was 
pressing  Ednie  for  a  settlement  of  certain  claims,  he  received  the  following  letter  from 
Messrs.  Pearson  and  Jackson,  who  were  Ednie's  law-agents: — ''Kirkcaldy,  19th 
December  1857. — Dear  Sir, — An  anxious  desire  to  save  you  and  Mr.  Ednie  a  lengthened 
litigation  has  induced  us,  with  reference  to  our  interview  to-day,  to  agree  to  the 
following  terms  of  settlement : — 1.  To  pay  in  the  course  of  next  week  the  sum  due  in 
connection  with  the  mill,  on  obtaining  from  you  a  conveyance  of  all  right  and  interest 
you  have  to  the  lease  of  the  mill  and  machinery.  2.  To  guarantee  payment  of  the  sum 
that  may  be  found  due  to  you,  arising  out  of  the  claims  at  present  under  reference. 
On  this  earn  being  paid,  you  bind  yourself  to  discharge  or  transfer  to  us  the  bond  held 
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by  you,  as  well  as  the  obligations  of  Mr.  Ednie's  friends.  3.  All  expenses  of  the 
necessary  conveyances  to  be  paid  by  us,  as  well  as  any  other  expenses  that  may  be 
found  to  be  legally  due  to  you.  4.  You  haying  stated  to  us  that  Mr.  Marshall  of 
Leven,  as  agent  for  Mr.  £dnie7  having  solicited  you  to  withdraw  an  action  at  your 
instance  in  reference  to  the  production  of  Mr.  £dnie's  accounts,  and  to  enter  into  a 
reference  as  to  those  accounts,  and  having  at  same  time  proffered  to  pay  you  the  expense 
of  that  action,  you  ultimately  agreed  to  the  reference,  with  this  understanding,  we 
accordingly  bind  ourselves  to  pay  these  expenses,  along  with  the  fiirst-mentioned  sum, 
on  the  arrangement  or  state-[409}~^6^^  being  acquiesced  in  by  Mr.  Marshall. — We  are, 
dear  Sirs,  yours  truly,"  (Signed)  "Pearson  &  Jackson." 

In  1859  Mr.  Lockhart  raised  an  action  against  Ednie,  and  also,  founding  on  the 
guarantee  contained  in  said  letter,  against  the  firm  of  Pearson  and  Jackson,  and  the 
individual  partners,  concluding  for  payment  of  certain  sums  alleged  to  be  due  by  Ednie, 
and  amounting  to  J^ll 28.  The  dependence  of  this  action  was  intimated  to  the  claimant 
Nicoll,  as  trustee  on  Kdnie's  sequestrated  estate,  but  ho  did  not  enter  appearance. 

The  claimant  Jackson  now  averred  that  an  arrangement  was  subsequently  entered 
into,  under  which  Lockhart  obtained  decree  for  £1050.  "The  claimant,  Thomas 
Jackson,  has  paid  to  Mr.  Lockhart  the  sum  of  £500  to  account  of  the  sum  decerned 
for  as  last  mentioned,  and  has  arranged  with  him  for  payment  of  the  balance  of  the 
whole  sum  decerned  for,  and  he  is  in  course  of  procuring  and  obtaining  from  Mr. 
Lockhart  (in  pursuance  of  the  stipulation  in  the  foresaid  letter  of  1 9th  December  1857), 
a  formal  assignation  in  his  favour  of  the  bond  and  disposition  in  security  for  £400 
above  mentioned,  which  assignation  will  be  produced  in  this  process."* 

The  claimant  Nicoll  averred  (Cond.  5)  "  that  the  bond  and  disposition  in  securitT 
granted  by  Ednie  to  Lockhart  is  null  and  void,  and  was  granted  without  consideration, 
or  if  any  consideration  was  granted  therefor,  the  same  has  not  been  truly  set  forth  in 
the  narrative  of  said  deed ;  and  such  consideration,  if  any,  has  been  paid  and  discharged. 
Neither  the  said  Ninian  Lockhart,  nor  any  one  in  his  right,  has  any  claim  on  the  fund 
171  medio  in  respect  thereof." 

The  claimant  Jackson  pleaded ; — (1)  In  respect  of  the  transactions  and  obligations 
before  mentioned,  and  of  the  claimant's  right  to  the  aforesaid  postponed  bond  for  £400, 
and  of  the  real  security  thereby  constituted,  he  ought  to  be  preferred  in  terms  of  his 
claim.  (3)  The  claimant,  Ednie's  trustee,  is  barred  from  impugning  the  validity  of  the 
bond  to  Mr.  Lockhart  by  the  terms  of  the  arrangement  betwixt  the  latter  and  Messrs. 
Pearson  and  Jackson,  made  by  the  authority  and  with  the  knowledge  and  sanction  of 
Mr.  Ednie. 

The  trustee  pleaded ; — (1)  The  fund  in  m^tf to  being  part  of  the  sequestrated  estate 
and  effects  of  the  said  John  Ednie,  the  claimant  as  trustee  foresaid,  and  in  virtue  of 
the  act  and  warrant  in  his  favour,  is  entitled  to  be  ranked  and  preferred  in  terms  of  his 
claim.  (2)  The  bond  and  disposition  in  security  granted  by  the  bankrupt  Ednie  in 
favour  of  Lockhart  is  null  and  of  no  force  or  effect  whatever,  in  respect  it  was  granted 
in  security  of  a  debt  to  be  incurred  after  the  date  thereof,  and  not  for  a  debt  already 
due  or  for  an  advance  instantly  made  as  the  consideration  of  granting  the  same. 
(3)  Esto  that  the  said  bond  and  disposition  in  security  was  granted  for  the  consideration 
set  forth  in  the  narrative  clause  thereof,  no  claim  can  be  maintained  on  the  said  bend, 
in  respect  all  debt  or  other  obligation  under  the  same  has  been  paid  and  extinguished. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Appoints  the  claimant,  Ednie's 
trustee,  to  lodge  a  minute  stating  the  particulars  of  the  facts  on  which  he  rests  the 
allegation  contained  in  the  5th  article  of  his  revised  condescendence  and  claim,  that 
any  consideration  for  which  the  bond  and  disposition  in  security  there  mentioned  was 
granted  has  been  paid  and  discharged." 

In  compliance  with  this  interlocutor  the  trustee  stated — "  (1)  That  the  bond  and 
disposition  in  security,  of  date  6th  and  recorded  9th  June  1855,  founded  upon  by  the 
claimant  Jackson,  was  granted  in  security  to  the  extent  of  £400  of  the  balance  due  by 
Ednie  to  Lockhart  as  at  the  date  of  [410]  the  said  bond  upon  the  accounfrcunent 
between  the  said  parties,  a  copy  of  which  forms  No.  15  of  process; f  &nd  (2)  That  the 
said  balance,  in  security  of  which  the  said  bond  and  disposition  in  security  was  granted, 

*  An  assignation  was  produced  dated  10th  December  1863. 

t  This  account,  which  commenced  20th  August  1853  and  ended  26th  January 
1858,  was  extracted  from  Lockhart's  ledger. 
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WIS  paid  and  extinguished  by  the  cash  payments  and  counter  claims  placed  to  the 
credit  of  Ednie  in  the  said  account-current  subsequent  to  the  date  of  the  said  bond." 

It  was  answered  for  Jackson — "(1)  The  bond  was  granted  in  security,  to  the 
extent  of  £400,  of  what  was  at  its  date  due  by  Ednie  to  Lockhart  or  his  said  firm. 
Admitted  that  the  state  of  accounts,  No.  15  of  process,  contains  a  correct  but  not 
complete  account  of  items  of  debit  and  credit  betwixt  the  said  John  Ednie  and  Ninian 
Lockhart  during  the  period  embraced  therein,  but  various  large  items  fall  to  be  mided 
to  the  credit  of  the  latter.     Quoad  ultra  denied.     (2)  Denied." 

After  a  proof  the  Lord  Ordinary  pronounced  this  interlocutor: — "Having  heard 
counsel  and  made  avizandum  in  terms  of  the  preceding  interlocutor,  and  having  of  new 
considered  the  record,  with  the  minute  No.  39,  answers  thereto.  No.  40  of  process,  the 
proof  adduced,  and  whole  process,  finds  that  subsequent  to  the  date  of  the  bond  and 
disposition  in  security  (No.  14  of  process),  granted  by  Ednie  and  spouse  to  the  defender 
Ninian  Lockhart,  for  the  sum  of  £400,  and  in  respect  and  in  security  of  which  the 
said  bond  and  disposition  bears  to  have  been  granted  in  favour  of  Mr.  Lockhart,  the 
disponee  therein,  the  said  siun  of  £400  was  paid  and  extinguished  by  and  in  respect  of 
the  application  thereto  of  the  cash  payments,  and  of  the  counter  claims  of  the  debtor 
therein,  as  the  same  are  set  forth  in  the  state  of  accounts.  No.  15  of  process  (referred  to 
in  the  said  minute  No.  39) :  Further  finds,  as  matter  of  law,  that  in  respect  of  such 
payment  and  extinction,  the  said  bond  cannot  be  founded  on  as  supporting  or  warranting 
the  claim  made  in  the  present  competition  on  behalf  of  the  claimant  Thomas  Jackson, 
and  repels  the  said  claim  accordingly :  Ranks  and  prefers  the  claimant,  David  Nicoll 
jxmior  (Ednie's  trustee)  in  terms  of  his  claim,  and  decerns :  Finds  the  said  claimant 
entitled  to  his  expenses  in  the  competition :  Allows  an  account  thereof  to  be  lodged, 
and  remits  the  same  to  the  Auditor  to  tax  and  to  report."  * 

Jackson  reclaimed,  and  argued ; — ^The  Lord  Ordinary  has  proceeded  upon  the  view 
that  the  account  between  Lockhart  and  Ednie  was  an  account-current,  embracing  their 
whole  transactions.  But  this  was  not  the  case.  There  were  other  transactions  between 
£dnie  and  Lockhart  which  did  not  appear  in  the  account ;  and  the  case  of  Lang  v. 
BrowUjt  relied  upon  by  the  competing  claimant,  has  no  application.  Moreover,  some 
of  the  entries  on  the  credit  side  of  the  account  are  bills  which  Ednie  never  retired,  and 
deducting  the  amount  of  these  bills,  which  were  not  truly  payments,  the  balance  in 
favour  of  Lockhart  would  exceed  the  fund  in  medio.  Further,  Ednie  made  no  specific 
appropriation  of  the  payments  made  by  him,  which  were  just  in  liquidation  pro  tanfo 
of  the  balance  due  [411]  on  his  whole  transactions ;  and  no  appropriation  was  made  by 
Lockhart,  for  the  account  was  never  rendered.  A  creditor  cannot  make  a  specific 
appropriation  without  the  knowledge  of  the  debtor.  At  all  events,  the  reclaimer,  as 
Lockhart's  assignee,  was  entitled  to  hold  that  the  indefinite  payments  by  Ednie  applied 
to  the  debts  worst  secured ;  so  that  the  debt  covered  by  the  bond  and  disposition  in 
fayour  of  Lockhart  was  not  extinguished. 

Argued  for  the  trustee ; — The  bond  in  question  was  really  granted  in  security  of 
the  balance  due  at  its  date  by  Ednie  on  the  account-current.  Lockhart  said  so  in 
eridence.  That  balance  was  subsequently  extinguished  by  payments  which  appear  on 
the  credit  side  of  the  account ;  and  that  being  so,  the  security  fell.  The  case  of  Lang 
p.  Brown  is  in  point.  No  appropriation  having  been  made  by  Ednie,  Lockhart  might 
haye  appropriated  the  payments  in  the  manner  suggested  by  the  reclaimer,  but  he  did 
not  do  so  ;  on  the  contrary,  he  produced  and  founded  on  the  account-current  in  support 
of  his  claims  against  Ednie.  The  reclaimer  had  no  power  to  make  the  appropriation  for 
which  he  contended ;  and  failing  any  appropriation  either  by  debtor  or  creditor,  the 
legal  presumption  was  that  indefinite  payments  to  account  discharged  the  items  on  the 
debit  side  according  to  the  order  of  their  dates. 

*  "  NoTK. — The  question  here  disposed  of  formed  the  subject  of  debate  some  time 
ago  before  the  Lord  Ordinary,  but  the  matter  afterwards  stood  over,  in  consequence, 
•8  the  Lord  Ordinary  believes,  of  some  expectation  of  an  arrangement  between  the 
parties.  However  that  may  have  been,  the  Lord  Ordinary  has  now  been  again  moved 
to  pronounce  judgment  on  the  question  to  which  the  present  interlocutor  relates,  and 
he  has  accordingly  done  so,  after  considering  anew  the  various  authorities  which  bear 
upon  the  matter,  and  which  were  fully  referred  to  in  the  course  of  the  discussion  now 
and  formerly  by  the  parties." 

t  Lang  v.  Brown,  1859,  22  D.  113,  and  ciLses  ibi  cit. 
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At  advising,  the  opinion  of  the  Court  was  delivered  by 

Lord  Kinloch. — The  fund  in  medio  of  the  present  multiplepoinding  consists  of  the 
balance  of  the  price  of  certain  subjects  belonging  to  John  Ednie,  sold  by  a  bondholder, 
after  satisfying  the  sum  in  his  bond.  This  sum,  unless  some  other  preferable  claim  is 
made  good,  belongs  to  the  trustee  in  Ednie's  sequestration,  whom  the  Lord  Ordinary 
has  preferred. 

The  reclaimer,  Thomas  Jackson,  claims  a  preferable  right  by  virtue  of  a  subsequent 
bond  for  £400  over  the  subjects,  formerly  held  by  Ninian  Lockhart,  and  now  alleged 
to  be  vested  in  Jackson  by  assignation. 

It  was  objected  to  this  claim  that  the  bond  was  obtained  unduly  by  Jackson,  and 
conferred  on  him  no  legal  right.  It  appears  that  the  bond  was  held  by  Ninian 
Lockhart  in  security  of  his  relief  from  the  payment  of  a  certain  composition  by  £dme 
to  his  creditors,  for  which  Lockhart  had  become  guarantee.  So  it  was  expressly  stated 
to  be  by  a  back-letter  granted  to  Ednie  by  Lockhart,  bearing  reference  to  the  bond, 
and  dated  about  a  month  afterwards.  Messrs.  Pearson  and  Jackson,  writers  in  Kirkcaldy, 
of  whom  Mr.  Jackson  is  surviving  partner,  were  agents  for  Ednie,  and  interposed  as 
such  on  his  behalf,  particularly  to  the  effect  of  paying  to  Lockhart  certain  debts  dne 
to  him  by  Ednie  in  connection  with  a  flax  mill,  and  certain  transactions  in  that  com- 
modity. It  is  said  that  Lockhart,  unjustifiably,  and  without  Ednie's  consent,  made 
over  this  bond  for  £400,  which  was  only  intended  as  a  security  to  Lockhart  for  the 
composition  payments,  in  extinction  or  security  of  these  other  payments  by  Pearson  and 
Jackson,  to  which  this  bond  was  in  no  way  applicable — in  other  words,  gave  Mr. 
Jackson  in  security  for  one  debt  of  Ednie  an  assignation  to  a  bond  exclusively  intended 
to  be  security  for  another.  And  they  say  that  this  view  is  corroborated  by  the  teims 
of  the  assignation,  which  bear  ''  that  I,  the  said  Ninian  Lockhart,  shall  in  no  way  be 
held  responsible  for  any  questions  which  may  have  arisen  since  the  date  of  said  minute, 
or  may  yet  arise  regarding  the  sufficiency  or  validity  of  the  security  contained  in  said 
bond." 

The  Lord  Ordinary  has  not  pronounced  on  this  plea,  but  has  repelled  the  claim  of 
Mr.  Jackson,  on  the  ground  that  the  debt  for  which  the  bond  of  £400  was  granted  was, 
long  before  the  date  of  the  assignation,  paid  and  extinguished,  so  that,  for  whatever 
cause  the  assignation  was  granted,  no  claim  against  the  subjects  or  their  price  could 
be  made  under  the  bond,  either  by  Lockhart  or  his  assignee.  If  the  Lord  Ordinary 
is  right  in  this  conclusion,  it  becomes  unnecessary  to  consider  the  alleged  inefficacy  on 
other  grounds  of  the  assignation  by  Lockhart  to  Jackson.  Neither  one  nor  other  would 
be  entitled  to  claim  on  the  [412]  hond  to  the  effect  of  drawing  anything  from  the 
subjects  sold.     If  not  Lockhart,  as  little  his  assignee  Jackson. 

I  am  of  opinion  that  the  conclusion  of  the  Lord  Ordinary  is  well  founded,  and  that 
therefore  his  interlocutor  should  be  adhered  to. 

It  appears  that  various  transactions  had  taken  place  between  Lockhart  and  Ednie, 
which  formed  the  subject  of  an  account-current  between  them.  A  copy  of  this  accountr 
current,  being  No.  15  of  process,  was  produced  by  Mr.  Jackson  in  the  present  proceed- 
ings, and  is  admitted  on  both  sides  to  be  a  correct  copy  of  the  account  as  it  stands  in 
Lockhart's  ledger.  This  account  runs  from  20th  August  1863  down  to  26th  January 
1858.  The  date  of  the  assignation  of  the  bond  is  nearly  six  years  afterwards,  on  10th 
December  1863.  On  the  debit  of  this  account  are  entered  various  sums  of  cash  and 
other  advances  by  Lockhart  for  Ednie.  Amongst  the  rest  are  payments  by  Lockhart 
of  Ednie's  composition,  in  security  of  which  the  bond  was  granted,  amounting  to 
between  £600  and  £700.  On  the  other  or  credit  side  of  the  account  are  entered  the 
prices  of  yarn,  flax,  and  other  goods  supplied  from  time  to  time  by  Ednie  to  Lockhart, 
with  occasional  sums  of  cash.  The  great  majority  of  the  items  of  credit  are  of  the 
former  description,  viz.  the  price  of  furnishings ;  but  I  agree  with  the  argument  sub- 
mitted for  Mr.  Jackson,  that  in  the  present  question  these  items  are  substantially  in  the 
same  position  with  cash  payments.  If  the  first  articles  on  the  credit  side  of  this  account 
are  held  to  extinguish  the  first  articles  on  the  debit,  and  this  principle  is  to  be  applied 
all  downwards,  there  can  be  no  doubt  that  the  payments  on  account  of  the  composition 
were  reimbursed  and  discharged,  whether  in  their  original  entries,  or  in  the  reduced 
balance  of  £598,  3s.  3d.  said  to  be  due  on  the  account  on  6th  June  1855.  And  on  this 
footing,  accordingly,  the  Lord  Ordinary  is  understood  to  have  arrived  at  the  conclusion 
embodied  in  the  interlocutor. 

But  it  was  maintained  for  Mr.  Jackson  that  this  result  did  not  follow,  because  the 
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mode  of  stating  the  account,  exhibited  in  the  document  produced,  was  confined  to 
private  entries  in  the  books  of  Lockhart,  the  creditor,  and  had  never  appeared  in  any 
rendered  account  passing  between  the  parties.  It  was  contended  that  such  rendering 
was  indispensable  to  settle  and  conclude  any  appropriation  made  by  the  creditor,  and 
that  until  such  rendering  took  place  the  creditor  was  entitled  still  to  exercise  his  power 
of  appropriation  of  indefinite  payments.  On  this  ground,  as  Mr.  Jackson  maintained, 
the  appropriation  deducible  from  the  account-current  was  not  conclusive;  and  the 
account  might  still  be  remodelled,  so  as  to  apply  the  payments  to  the  debts  worst 
secured,  and  to  retain  the  security  of  the  bond  to  the  payments  on  account  of  the 
composition  to  which  it  was  expressly  applicable. 

I  do  not  dispute  the  proposition  that  an  entry  in  the  creditor's  own  books,  not 
communicated  to  the  debtor,  is  not  necessarily  conclusive  as  to  the  creditor's  appropria- 
tion, and  that  circumstances  may  occur  in  which,  where  no  rendering  of  accounts  has 
taken  place,  an  altered  appropriation  may  be  made  by  the  creditor,  particularly  if  made 
and  intimated  debito  tempore.  On  the  other  hand,  I  think  it  cannot  be  rightly  main- 
tained that  a  formal  rendering  of  accounts  between  creditor  and  debtor  is  in  all  cases 
whatever  indispensable  to  validate  the  creditor's  appropriation.  Such  rendering  of 
accounts,  particularly  where  the  account  is  acquiesced  in  by  the  debtor,  will  involve 
contract  rather  than  appropriation,  and  so  run  into  a  totally  different  legal  category. 
The  very  idea  of  appropriation  infers  something  done  by  the  one  party  without  the 
consent' of  the  other. 

In  the  present  case  it  is  undoubted  that  an  account-current  subsisted  between  the 
parties,  in  stating  which  the  natural  course  of  proceeding  was  to  enter  the  articles  in 
the  order  of  their  dates  on  both  sides.  So,  I  think,  Ednie  must  have  presumed  would 
be  done  by  Lockhart,  and  so,  in  point  of  fact,  Lockhart  actually  did.  He  kept  the 
account  so  made  up  in  his  books.  In  the  first  instance,  at  least,  this  inferred  the 
appropriation  characteristic  of  all  accounts-current,  that  the  first  credits  extinguish  the 
first  debits.  This  was  Lockhart's  original  appropriation,  whether  it  was  in  his  power 
to  change  it  afterwards  or  not. 

[413]  ^ow,  what  I  consider  the  overruling  fact  of  the  case  is,  that  Lockhart  never 
altered  this  appropriation.  It  remains  unaltered  by  him  to  this  day.  Not  only  so,  but 
he  gave  forth,  and  acted  on  the  account  so  made  up.  Above  all  things,  he  did  so  in 
his  transactions  with  the  claimant,  Mr.  Jackson.  He  gave  the  account  to  Jackson  as 
representing  the  state  of  accounts  between  him  and  Ednie,  with  reference  to  which  the 
assignation  was  granted.  The  account  was  produced  by  Mr.  Jackson  in  the  present 
process  along  with  his  claim,  and  in  order  to  support  it. 

The  attempt  now  to  alter  the  appropriation  of  the  payments  is  not  made  by 
Lockhart,  the  original  creditor.  The  attempt  is  made  by  Jackson,  the  present  claimant. 
I  am  clearly  of  opinion  that  this  is  wholly  beyond  Jackson's  competence.  One  insuper- 
able reason  is,  that  Jackson  is  not  the  party,  creditor  or  debtor,  in  the  whole  of  the 
account.  Properly  speaking,  he  is  not  creditor  or  debtor  in  the  account  at  all,  which  is 
exclusively  between  Lockhart  and  Ednie.  To  appropriate  the  payments  in  this  account 
amongst  the  different  debits  would  require  a  creditor  who  was  party  to  every  item,  both 
debit  and  credit,  which  only  Lockhart  was.  To  alter  the  appropriation  now  would 
unhinge  the  whole  account,  and  put  debits  and  credits  in  a  totally  different  position. 
It  is  anything  but  clear  that  the  new  position  would  be  one  which  would  be 
approved  of  by  Lockhart,  who,  after  getting  Pearson  and  Jackson  brought  forward  to 
pay  Ednie's  debts,  might  by  no  means  be  so  curious  about  the  appropriation  of  the 
bond.  In  any  view,  I  think  it  clear  that,  supposing  that  a  power  of  remodelling  the 
accounts  belonged  to  Lockhart,  the  original  creditor,  the  power  is  one  which  cannot 
now  be  exercised  by  the  claimant  Jackson. 

If  this  view  be  well  founded,  it  is  conclusive  of  the  present  question.  Supposing 
that  the  power  of  appropriation  was  not  lost  to  Lockhart,  it  would  be  only  Lockhart 
who  could  exercise  it ;  Jackson  cannot.  I  by  no  means  intend  to  suggest  that  such 
power  now  exists  in  Lockhart's  person.  My  opinion  is  all  the  other  way.  After  the 
proceedings  which  have  taken  place,  I  think  that  Lockhart  could  not  now  alter  the 
account  to  the  prejudice  of  depending  interests.  But  very  clearly  Jackson  cannot  do 
80  to  the  effect  of  advancing  his  own  separate  and  individual  claims. 

I  would  only  advert,  in  conclusion,  to  one  other  view,  which  leads  to  the  same 
practical  result  I  consider,  as  already  said,  the  appropriation  made  by  Lockhart  to  be 
now  fixed  and  unalterable.     But  suppose  that  it  was  not  so,  certainly  there  has  been 
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no  other  appropriation  made  by  Lockhart,  or  any  one  competent  to  make  it.  The 
utmost  that  would  follow  would  be  that  no  specific  appropriation  has  been  as  yet  made 
either  by  creditor  or  debtor.  The  rule  in  that  case  is  not,  as  Mr.  Jackson  contends, 
that  an  appropriation  may  still  be  made  by  the  creditor.  This  could  never  hold  after 
proceedings  had  been  had  and  issue  joined.  The  rule  in  such  a  case  is  that^  irrespect- 
ively of  both  creditor  and  debtor,  the  appropriation  is  that  proper  to  accounts-current, 
which  is  just  that  first  credits  extinguish  first  debits  throughout.  The  whole  law  on 
the  subject  is  well  and  briefly  expressed  by  Lord  Chancellor  Lyndhurst,  in  the  English 
case  of  Pemberton  v.  Oakes,  4  Russel,  168 : — "  Where  divers  debts  are  due  from  a 
person,  and  he  pays  money  to  his  creditor,  the  debtor  may  if  he  pleases  appropriate 
the  payment  to  the  discharge  of  any  one  of  those  debts.  If  he  does  not  appropriate 
it  the  creditor  may  make  an  appropriation.  But  if  there  is  no  appropriation  by  either 
party,  and  there  is  a  current  account  between  them,  as  between  banker  and  customer, 
the  law  makes  an  appropriation  according  to  the  order  of  the  items  of  the  account,  the 
first  item  on  the  debit  side  of  the  account  being  the  item  discharged  or  reduced  by  the 
first  item  on  the  credit  side."  The  application  of  this  rule,  equally  as  before,  excludes 
Mr.  Jackson's  claim. 

Thb  Coubt  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor. 

Duncan,  Dewar,  &  Black,  W.S. — Melville  &  Likdbsat,  W.S. — Agents. 
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James  Lewis  and  Others  (Alexander's  Trustees). — BUick. 
Mrs.  Margaret  Alexander  or  Waters  and  Others. — Millar — Neaves. 

Trust — Husband  and  Wife — Provisions  to  Widota — Terce — Succession — Residue — 
Liferent  and  Fee — Acceleration, — A  trustHsettlement  directed  the  trustees  to  give  the 
truster's  widow  the  liferent  of  his  furniture,  and  an  annuity  of  £70,  and  further 
bore,  *^  upon  the  death  of  my  spouse,  and  the  youngest  of  my  children  having  attained 
majority  or  the  whole  of  them  being  married,"  "  I  direct  my  trustees  "  to  "  divide " 
the  residue  of  the  heritable  and  moveable  estates  among  the  truster's  children,  the 
shares  of  daughters  to  be  held  by  the  trustees  for  behoof  of  them  in  liferent,  and  of 
their  children  in  fee.  The  truster  was  survived  by  a  widow,  and  by  six  daughters,  all 
of  whom  were  married.  The  widow  renounced  her  provisions,  and  claimed  terce  and 
jus  relictce.  The  terce  amounted  to  £160  per  annum.  Held  that,  as  it  appeared 
from  the  deed  that  the  truster  had  postponed  the  period  of  division  to  ike  date 
of  the  widow's  death,  for  no  other  purpose  than  to  give  effect  to  the  provisions 
in  her  favour,  which  had  now  lapsed,  the  period  had  arrived  for  dividing  the  residue, 
and  that  the  subsistence  of  the  legal  burden  of  terce  was  no  impediment  to  the 
division. 

John  Alexander,  builder  in  Edinburgh,  died  on  4th  January  1869,  leaving  a 
trust-disposition  and  settlement  conveying  his  whole  heritable  and  moveable  estates  to 
trustees. 

The  trustees  were  directed  to  give  the  truster's  widow  the  free  use  of  the  furniture 
and  other  moveables  in  the  truster's  house,  and  to  pay  her  an  annuity  of  £70. 

The  trustees  were  further  directed : — "  (Eighth),  Upon  realising  my  personal  estate, 
I  direct  my  said  trustees  to  invest  the  amount  on  heritable,  or  such  other  security  as 
they  may  think  proper,  and  to  apply  the  proceeds  thereof,  so  far  as  possible,  in  satisfy- 
ing the  first  six  purposes  above  mentioned ;  and  after  satisfying  these  provisions,  to 
divide  the  remaining  proceeds  thereof,  if  any,  half-yearly,  .  .  .  and  to  pay  one  just  and 
equal  share  thereof  to  or  for  behoof  of  each  of  my  children  who  survive  each  division, 
and  one  just  and  equal  share  thereof  (equally  among  them)  to  the  surviving  children  of 
each  of  my  children  who  may  have  died  leaving  lawful  issue  surviving  at  the  period  of 
division,  and  that  at  the  usual  terms  of  Whitsunday  and  Martinmas,  until  the  period  of 
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diTision  of  the  residue  of  my  estate,  as  after  provided.  (Ninth),  Upon  the  death  of 
my  said  spouse,  and  the  youngest  of  my  said  children  having  attained  majority,  or 
the  whole  of  them  heing  married,  or  in  the  event  of  my  wife  having  predeceased 
me,  then  upon  the  youngest  of  my  said  children  attaining  majority,  or  upon  the 
marriage  of  all  my  children,  I  direct  my  said  trustees  to  make  up  a  vidimus  of  my 
whole  estate,  .  .  .  and  as  soon  as  conveniently  may  be,  to  divide  the  whole  residue 
of  my  means  and  estate,  heritable  and  moveable,  into  as  many  equal  parts  or  shares  as 
the  number  of  my  children  then  surviving,  and  of  my  children  who  may  have  died 
leaving  lawful  issue  then  surviving,  and  to  pay,  assign,  or  dispone  the  same  to  all  my 
children  or  grandchildren  as  follows,  viz.  one  just  and  equal  share  to  each  of  my  sons 
then  surviving,  .  .  .  and  one  just  and  equal  share  .  .  .  (equally  among  them)  to 
or  for  behoof  (as  my  trustees  shall  think  most  expedient)  of  the  children  of  each  of  my 
children  who  may  have  predeceased  the  said  term  of  payment,  leaving  lawful  issue  then 
surviving ;  and  with  regard  to  the  shares  of  the  said  residue  hereby  given  to  each  of  my 
daughters  surviving  the  term  of  payment,  I  direct  my  said  trustees  either  themselves 
to  hold  the  said  shares,  ...  or  to  settle  the  same  in  such  way  as  that  the  same 
shall  be  [415]  ^^^^  ^^^  behoof  of  my  said  daughters  in  liferent,  for  their  liferent  use 
ailenarly,  and  for  their  children  in  fee." 

•    The  truster  left  a  widow,  and  six  daughters,  all  of  whom  were  married,  four  of  whom 
had  families,  and  only  one  of  whom  had  not  attained  majority. 

The  widow,  after  the  truster's  death,  intimated  to  the  trustees  that  she  rejected  the 
provisions  made  in  her  favour,  and  elected  to  take  her  legal  rights  of  terce  and  jus 
nlictoB. 

The  truster  left  considerable  property,  both  heritable  and  moveable.  The  widow's 
terce  amounted  to  £169.  * 

In  these  circumstances  the  trustees  and  beneficiaries  presented  a  special  case  for  the 
opinion  and  judgment  of  the  Court  on,  inter  cUtay  the  following  query : — "  1.  Did  the 
widow's  rejection  of  her  conventional  provisions  operate  as  an  acceleration  of  what  is 
called  in  tiie  trust-disposition  '  the  term  of  payment '  of  the  residue,  to  the  effect  of 
making  it  the  duty  of  the  trustees,  after  satisfying  the  widow's  legal  claims,  to  deal 
with  the  residue  in  the  same  manner  as  if  the  widow  were  naturally  dead  ? " 
At  advising, — 

Lord  Cowan. — ^The  main  question  raised  in  this  special  case — viz.  whether  the 
widow's  rejection  of  her  conventional  provisions  makes  it  the  duty  of  the  trustees  to 
deal  with  the  residue  of  the  estate  in  the  same  manner  as  if  the  widow  were  naturally 
dead, — is  not  unattended  with  difficulty. 

The  trust-settlement  confers  on  the  widow  the  liferent  right  of  the  truster's  whole 

household  furniture  and  plenishing,  and  directs  the  trustees  to  make  payment  to  her 

of  a  free  annuity  of  £70  during  all  the  days  of  her  life,  in  addition  to  the  annual  2)ay- 

ment  to  which  she  would  be  entitled  from  the  Merchant  Company.     These  provisions 

were  declared  to  be  in  full  of  her  legal  claims  of  terce  and  jtis  relidce.     In  the  view  of 

these  provisions  forming  a  burden  on  the  trust-estate,  it  appears  to  me  that  the  9th 

purpose  of  the  trust,  disposing  of  the  residue  of  his  estate,  heritable  and  moveable,  was 

expressed  as  it  is :  "  Upon  the  death  of  my  said  spouse,  and*  the  youngest  of  my  said 

children  having  attained  majority  or  the  whole  of  them  being  married,  or  in  the  event 

of  my  wife  having  predeceased  me,  then  upon  the  youngest  of  my  said  children  attaining 

majority,  or  upon  the  marriage  of  all  my  children," — a  vidimus  of  the  whole  estate  is 

to  be  prepared  by  the  trustees,  with  a  view  to  ite  division  among  his  children  and  their 

issue  in  the  manner  directed  by  the  deed.     It  will  be  observed  that,  irrespective  of  the 

wife's  death,  which  might  or  might  not  have  happened  during  the  truster's  life,  the 

period  for  division  of  the  estate  and  the  payment  of  their  respective  shares  to  the 

children  is  fixed  to  be  the  date  of  the  youngest  of  them  attaining  majority,  or  of  all  of 

them  being  married  previous  to  that  date.     As  among  the  children,  therefore,  their 

father  had  fixed  the  period  when  his  estate  should  be  divided  and  paid  over  to  them, 

share  and  share  alike,  or  set  aside  for  their  behoof.     The  division  was  to  be  made  into 

so  many  shares  as  there  were  children  then  surviving,  and  of  children  who  had  died 

leaving  lawftd  issue  then  surviving.     The  clause,  however,  commences  with  the  words 

"  upon  the  death  of  my  said  spouse,"  which  apparently  introduces  a  condition  suspensive 

of  the  period  for  division  and  payment ;  but  it  has  to  be  considered  for  what  purpose 

those  words  were  introduced  into  his  settlement  by  the  truster.     Effect  must  be  given 

to  his  intei^ion  so  far  as  this  can  be  gathered  from  the  deed,  and  if  the  obvious  purpose 
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to  serve  which  this  condition  has  been  inserted  is  satisfied,  or  no  longer  exists,  the 
inference  seems  to  be  but  fair  and  rational  that  the  truster's  intention  as  to  the  period 
of  division  and  payment  of  his  estate  to  his  children  should  not  be  thereby  affected. 
This  would  have  been  the  case  had  she  predeceased  her  husband ;  and  the  same  would 
have  resulted  from  her  subsequent  death  before  the  majority  or  marriage  of  the  youngest 
child.  At  that  period,  then,  it  was  that  the  truster  evidently  contemplated  that  his 
family  should  enter  ou  the  enjoyment  respectively  of  their  several  shares  in  the  succes- 
sion. But  the  wife  had  an  interest,  in  respect  of  her  liferent  provisions,  in  the  trust- 
estate,  [416]  which  required  to  be  guarded ;  and  on  this  account  it  was  that  the  period 
of  division  and  pa3rment  was  made  dependent  upon  her  death.  It  by  no  means  follows 
that  the  period  fixed  by  the  deed,  for  his  children  entering  on  the  enjoyment  of  lus 
estate  and  taking  a  vested  interest  therein,  was  intended  to  be  thereby  affected.  At  all 
events  the  widow's  repudiation  of  her  liferent  provision  put  an  end  to  the  purpose  of 
the  clause  by  which  her  security  was  provided  for ;  and  it  seems  to  follow  that  with 
her  interest  in  the  deed  and  the  extinction  of  the  liferent  provisions,  the  condition 
for  her  security  should  also  fall,  and  become  effete  and  useless.  It  is  not  conceivable 
on  any  rational  ground  that,  having  guarded  against  the  children  taking  their  provi- 
sions when  in  nonage,  and  fixed  the  majority  of  the  youngest  as  the  period  for  division 
and  payment,  the  truster  should  make  the  uncertain  event  of  his  wife's  possible  surviv- 
ance  to  extreme  old  age,  after  she  had  ceased  to  have  any  interest  under  the  deed,  the 
cause  of  an  indefinite  postponement  of  the  period  when  the  beneficial  interests  of  his 
children  in  his  estate  were  to  take  effect.  No  reasonable  motive  for  such  a  declaration 
by  the  truster  can  well  be  imagined.  I  think,  therefore,  there  is  good  reason  in  this 
case  for  holding,  as  the  Court  held  in  the  case  of  Annan  dale  v.  Macniven,  9th  June 
1847,  9  D.  1201,  that  the  widow,  by  repudiating  the  trust-settlement,  placed  the  funds 
in  the  same  situation  as  if  the  deed  had  contained  no  life  provisions  in  her  favour, 
and  entitled  all  interested  to  a  division  on  the  same  footing  as  if  her  interest  under  the 
deed  had  been  extinguished  by  her  death. 

The  residuary  clause  in  the  case  of  Annandale,  just  aa  in  this  case,  contemplated 
the  death  of  the  widow,  to  whom  the  liferent  of  the  estate  was  provided  by  the  truster 
so  long  as  she  remained  his  widow,  and  if  she  married  a  second  time  restricted  her  provi- 
sion to  an  annuity  of  £50.  She  repudiated  the  conventional  provisions  just  as  in  the 
present  case,  and  betook  herself  to  her  rights  of  terce  and  jus  rdietce.  tn  this  species 
faeti,  the  Court  held  the  act  of  the  widow  to  operate  the  same  effect,  upon  the  interests 
of  the  other  parties  under  the  settlement  as  if  she  had  died — Lord  Mackenzie  observing, 
that  "  the  obvious  common  sense  meaning  of  the  deed  is,  that  after  the  widow's  liferent 
comes  to  an  end  in  any  way,  there  shall  be  a  division,  and  that  plainly  was  the  truster's 
intention."  Some  hesitation  was  expressed  by  Lord  Fullerton,  on  the  ground  that  sub- 
sidiary interests  in  the  estate  might  thereby  be  prejudiced.  And  no  doubt  this  was  the 
difficulty  which  the  Court  had  to  overcome  in  arriving  at  the  conclusion  at  which  they 
did.  For  the  trust-deed  was  so  expressed  as  in  appearance  to  postpone  the  vesting  of  the 
estate  in  the  beneficiaries  till  the  death  of  the  widow,  at  least,  as  much  as  the  expres- 
sions employed  in  this  deed  do.  Only  04  the  death  of  the  widow  the  beneficiaries  were 
to  take.  But  on  the  same  grounds  as  their  effect  ought  to  be  disregarded  in  this  case, 
the  Court  got  over  their  effect  in  the  case  of  Annandale ;  and  that  decision  has  in  subse- 
quent cases  been  recognised  as  an  authoritative  precedent  when  the  same  species  fadi 
is  found  to  exist. 

There  is  no  doubt  a  distinction  between  this  case  and  that  of  Annandale,  the  effect 
of  which  has  to  be  considered.  The  trust-deed  in  that  case  had  been  executed  on 
deathbed,  and  was  reduced  ex  cajnfe  lecti  by  the  heir-at-law.  The  heritable  estate  was 
thus  taken  out  of  the  trust  succession,  and  the  i)ersonal  or  moveable  estate  alone  remained 
under  the  management  of  the  trustees.  In  this  case  the  heritable  as  well  as  the  move- 
able estates  form  the  trust  succession,  and  the  heritable  subjects  under  the  management 
of  the  trustees  are  burdened  with  the  widow's  terce.  To  this  legal  burden  these  subjects 
have  become  liable  by  her  repudiation  of  the  deed.  And  it  may  be  asked,  how  that 
division  which  the  truster  appoints  can  take  place  as  regards  these  subjects  while  the 
Avidow  survives  1  The  answer  appears  to  me  clear  enough.  The  widow,  by  procuring 
herself  kenned  to  her  terce  will  have  a  preferable  claim  to  one-third  of  the  rents  of  the 
whole  heritage,  in  whomsoever  vested,  so  long  as  she  lives.  But  the  existence  of  tliis 
legal  burden  cannot  prevent  a  division  of  the  subjects  among  the  parties  interesl<*d, 
subject  to  the  catholic  and  preferable  charge  thereby  created.     The  beneficiaries  under 
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the  deed  must  take  their  several  shares  subject  to  this  burden.  That  is  all.  The  fee 
of  the  heritage  and  the  rental,  after  satisfying  the  terce,  will  be  in  the  beneficiaries 
taking  their  several  shares  in  the  estate,  when  [417]  divided  and  given  over  to  them 
bj  the  trustees,  or  held  for  behoof  of  them  and  their  issue ;  and  I  fail  to  see  any  good 
ground  for  holding  that  the  widow's  right  of  terce  should  have  the  effect  of  delaying 
the  apportionment  and  division  of  the  subjects  until  her  death.  A  cumulo  feu-duty 
payable  to  the  superior  is  exigible  from  any  portion  of  the  estate  of  the  vassal,  but  this 
will  not  prevent  the  vassal  from  disponing  the  estate  in  portions  either  inter  vivos  or 
mortis  causa.  Assuming,  therefore,  the  sound  construction  of  the  trust-settlement  to 
be  that  the  beneficiaries  are  now  entitled  to  require  a  division  of  the  estate,  I  do  not 
think  that  the  subsistence  of  the  widow's  terce  should  prevent  effect  being  given  to 
what  appears  consistent  with  the  sound  intention  of  the  truster's  deed  of  settlement. 

I  have  abstained  from  noticing  the  cases  refeiTed  to  at  the  debate,  all  of  which  I 
have  carefully  examined,  as  the  opinion  1  have  formed  proceeds  upon  a  consideration 
of  the  special  clauses  and  provisions  of  this  trust-settlement,  and  the  similarity  of  the 
circumstances  in  which  the  Court  are  called  on  to  construe  it  with  those  which  occurred 
in  the  precedent  to  which  I  have  referred,  and  the  authority  of  which  I  do  not  think 
any  one  of  those  subsequent  decisions  has  at  all  weakened  or  impaired. 

Being  of  opinion,  for  the  reasons  stated,  that  the  first  question  should  be  answered 
in  the  affirmative,  it  is  unnecessary  to  advert  to  the  second  question.  And  as  regards 
the  third  question,  I  am  of  opinion  that  the  sum  of  £1600  due  to  the  bank,  being 
heritably  secured,  is  to  be  treated  as  an  heritable  debt  in  a  question  between  the  widow 
and  the  children. 

Lord  Benholme. — I  have  had  more  trouble  and  greater  doubt  than  my  brother 
Lord  Cowan.  While,  on  the  first  blush,  the  case  of  Annandale  (14  D.  1201)  appears 
to  be  on  all-fours  with  the  present,  on  examining  it  I  find  a  material  difference  between 
it  and  the  present.  In  that  case  the  heritage  was  all  carried  off  by  the  heir-at-law. 
Nothing  remained  but  personal  property,  and  when  the  widow  renounced  her  conven- 
tional provisions  she  carried  off  just  a  certain  portion  of  moveables,  and  what  remained 
was  a  clear  residue,  which  suggested  no  difficulty,  and  required  no  delay  in  its  division. 
But  here  there  is  heritage  as  well  as  moveables;  and  the  widow  claiming  her  legal 
rights  gets  not  onljjtcs  relietce  but  terce,  so  that  there  must  be  one  part  of  the  trust- 
estate, — viz.  the  lands  from  which  the  terce  is  payable, — which  cannot  be  divided  till 
her  death.  That  is  a  specialty  which  has  affected  my  mind  much.  I  would  have 
had  very  great  difficulty  had  the  testator  died  with  more  children,  and  of  a  different 
sex.  But  there  is  this  specialty,  that  there  are  only  daughters  alive,  and  I  see  no  evil 
which  can  arise  to  the  beneficiaries  from  our  accelerating  the  period  of  division,  which 
truly  is  not  here  the  period  of  payment.  The  daughters  are  to  have  the  residue 
divided  in  liferent  allenarly,  and  their  children  are  to  be  vested  in  fee  without  any 
substitution.  There  is  thus  really  no  immediate  payment,  but  only  a  division  of  the 
proceeds  of  the  fund  among  the  daughtera. 

Had  inmiediate  payment  been  required,  my  difficulty  would  have  been,  that  what 
the  widow  liferents  cannot  be  divided  during  her  life.  But  as  there  is  no  payment 
required  here,  we  get  over  the  difficulty. 

Therefore,  on  the  whole,  I  am  inclined  to  concur  with  the  opinion  of  Lord  Cowan. 
Lord  Jubtice-Clerk. — If  it  were  necessary  in  this  case  to  resolve  it  on  the  principles 
which  were  given  effect  to  in  the  cases  of  Rainsford  (14  D.  450),  and  Pretty  r. 
Newbigging  (2  Macq.  276),  I  should  have  thought  that  there  are  here  strong  grounds 
for  holding  that  the  provisions  vested  at  the  majority  or  marriage  of  the  youngest 
.child.  It  is  a  question  of  intention,  like  all  such  cases,  and  that  intention  wc  must 
gather  from  the  whole  scope  of  the  settlement. 

When  a  man  says  that  his  estate  is  not  to  be  divided  until  the  death  of  an  annuit- 
ant, he  may  mean  one  of  two  very  different  things.  He  may  either  mean  to  secure  the 
annuitant,  or  he  may  mean  to  secure  some  interest  other  than  that  of  the  annuitant. 
If  it  be  the  last  which  is  meant,  then  it  will  not  signify  in  what  position  the  interest 
of  the  annuitant  may  stand ;  and  the  death  of  the  [418]  annuitant  must  be  taken  at  a 
time  fixed  which  is  to  regulate  the  distribution  of  his  estate.  But  if  he  mean  only  the 
first,  then,  with  the  extinction  of  the  annuitant's  interest,  the  condition  attached  to 
his  or  her  death  will  also  be  extinguished. 

It  is  more  easy  to  presume  the  latter  result  in  the  case  of  an  annuitant,  than  in  that 
of  a  liferent  right.     Lord  Cranworth,  in  the  case  of  Pursell  (2  Macq.  276),  said — "  But 
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it  appears  to  me,  that  although  this  doctrine  of  suspending  may  be  made  applicable 
to  the  case  of  a  annuity  as  well  as  to  that  of  a  liferent,  it  requires  much  stronger 
language  to  satisfy  your  Lordships  that  there  was  an  intention  to  suspend  in  the  case 
of  an  annuity  than  in  that  of  a  liferent.  It  would  be  preposterous  to  contend,  that 
because  Dr.  Pursell  was  to  pay  £40  a-year  to  hLs  sister  during  her  life,  therefore  he 
was  to  have  no  enjoyment  whatever  of  his  pro{)erty,  and  there  was  no  gift  to  him  at 
all,  except  subject  to  the  interest  of  the  liferenter." 

The  words  of  the  settlement  may  no  doubt  infer  the  first  of  the  alternatives  I  have 
mentioned,  but  then  they  must  be  clear  and  imambiguous.  In  the  case  of  Robertson 
(9  D.  152),  Lord  Jeffrey  said — "  I  agree,  however,  with  Lord  Balgray,  in  the  case  of 
Grieve,  June  9,  1830  (8  S.  896),  that  if  it  be  plainly  spoken  out  that  payment  shall 
not  be  made  till  after  the  death  of  some  one,  then  the  payment  shall  not  be  made.  But 
if  it  be  merely  said  that  you  shall  pay  over  at  the  death  of  a  liferenter,  it  is  not 
necessary  that  the  natural  life  of  that  liferenter  shall  in  all  cases  terminate."  See  also 
Watson  t\  M'Dougall  (18  D.  971). 

Now,  here  the  real  term  of  vesting  which  the  testator  had  in  view  was  the  majority 
or  marriage  of  his  youngest  child ;  and  to  this,  I  think,  the  ulterior  destinations  bad 
reference.  That  time  was  fixed  from  regard  to  the  interests  of  his  family.  But  I  see 
no  reason  to  think  that  he  at  all  intended  that  after  that  time  his  own  daughter  should 
take  no  benefit  until  the  widow  died. 

I  think  this  case  is  ruled  by  that  of  Annandale,  which  was  a  well  considered,  and, 
in  my  opinion,  a  very  sound  decision,  whatever  doubts  may  have  arisen  in  subsequent 
cases,  in  which  the  facts  did  not  present  the  same  question  for  judgment  I  have  onlj 
one  or  two  observations  to  add. 

There  is  a  clear  distinction  between  cases  in  which  annuities  or  liferent  rights  under 
a  settlement,  valid  and  operative  in  itself,  are  made  the  subject  of  voluntary  arrange- 
ment among  beneficiaries,  and  cases  like  the  present,  in  which  the  settlement  nerer 
took  effect  as  regarded  the  annuitant  at  all.  Unlike  the  cases  of  Rainsford  and  of 
Pretty,  the  present  case  and  that  of  Annandale  arose  on  the  widow  repudiating  the 
settlement  entirely.  It  never  affected  her  interests,  nor  can  her  interests  affect  the 
settlement.  All  the  settlement  contains  regarding  her  goes  for  nothing.  The  question 
is,  whether  the  condition  regarding  her  decease  does  not  go  for  nothing  also.  I  am  of 
opinion  that  it  does. 

To  give  effect  to  the  widow's  death  as  the  period  of  distribution,  and  to  strike  out 
of  the  settlement  all  else  which  regards  her,  would  only  be  reasonable,  if  we  could 
gather  from  the  deed  the  intention  of  the  testator  to  accomplish  by  the  mention  of  this 
})eriod  some  result  apart  from  the  widow's  interest.  But  I  gather  from  the  words  used 
no  such  intention.  If  the  widow  predecease  him,  then  the  provisions  vest  on  the 
majority  or  marriage  of  the  youngest  child  ;  and  the  words  "  on  the  decease  of  my  said 
spouse,"  I  apprehend  meant  no  more  than  "  on  the  termination  of  her  annuity."  As 
the  annuity  has  ceased  to  be  an  element  affecting  the  distribution,  I  think  the  sound 
result  is,  that  her  survivance  or  her  death  have  also  ceased  to  affect  it. 

In  my  opinion,  therefore,  the  period  of  distribution  has  now  become  the  majority 
or  marriage  of  the  youngest  child, — a  term  which  has  arrived, — ^and  the  reference  to 
the  death  of  the  widow  falls  from  the  settlement  altogether. 

Lord  Neavbs  was  absent. 

This  interlocutor  was  pronounced: — "The  Lords  having  heard  counsel  on  the 
special  case  for  the  trustees  of  John  Alexander  and  others,  answer  the  first  question 
submitted  to  them  in  the  affirmative." 

D.  CunnoR,  S.S.C. — H.  W.  Cornillon,  S.S.C. — Agents. 

[DistinQwished^  Macfarlane's  Trustees  v,  Oliver,  1882,  9  R  1138.  Commented  upon 
and  distinguished^  Russeirs  Trs.  v,  Gardincrs,  1886,  13  R.  989.  Commented  ujxm, 
Latta  r.  Muirhead,  1887,  15  R  254.] 
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No.  90.  VIII.  Macpherson,  419.     18  Jan.  1870.     2d  Div.— Sheriif  of 

Caithness,  R. 

Murdoch  Macdonald,  Petitioner  and  Appellant. — Mair. 

Malcolm,  Respondent. 

AppecU — Decree  in  Absence, — In  this  appeal  from  the  Sheriff-court  of  Caithness  no 
appearance  was  made  for  the  respondent.  The  Court  delayed  consideration  of  the 
case  for  a  week,  and  desired  the  agent  of  the  appellant  to  intimate  the  appeal  to  the 
agent  of  the  respondent  in  the  inferior  Court;  but  the  Lord  Justice-Clerk  desired  it  to 
be  imderstood  that  in  f  utiire  the  Court  would  be  prepared  to  dispose  at  once  of  an 
appeal,  notwithstanding  the  absence  of  one  of  the  parties. 

William  Officer,  IS.S.C,  Agent. 


Xo.  91.  VIIL  Macpherson,  419.     19  Jan.  1870.     2d  Div.— Lord  Barcaple,  L 

James  M'Nair  and  Others  (Mrs.  Shaw's  Trustees),  Pursuers. — 

SoL'Oen,  Clark — Sfoand, 
Thomas  Shaw,  Defender. —  WcUson — Balfmir, 

Husband  and  Wife — Jus  mariti — Remuneratory  Contract, — A  widow  had  as  a  pro- 
vision under  her  husband's  settlement  the  liferent  of  the  profits  of  a  business  under 
burden  of  the  maintenance  of  her  younger  children.  She  married  again,  and  she, 
her  second  husband,  and  the  children  of  her  first,  entered  into  an  agreement,  by 
which  she  renounced  her  liferent  in  consideration  of  £600  paid  to  her  (excluding 
ih»ju8  mariti)  by  the  children,  and  of  other  provisions  in  favour  of  herself  and  her 
husband.  He,  by  the  same  deed,  renounced  his^tM  \mariti  in  the  i&600.  She  after- 
wards lent  the  money  to  him.  In  an  action  by  her  executors  for  repayment  with 
interest,  held  (1),  that  the  agreement  was  a  remuneratory  deed  under  which  the 
husband  had  taken  benefit,  and  that  it  was  not  revocable  by  him,  and  that  accord- 
ingly he  was  bound  in  repayment  of  the  principal ;  but  (2),  that  in  the  circumstances, 
interest  was  not  due  by  him  during  the  subsistence  of  the  marriage. 

Quesiiony  whether  a  liferent  right  to  the  profits  of  a  trading  concern  conferred  on  a 
woman  fell  under  the  jits  mariti  of  her  husband. 

The  trustees  of  the  deceased  Mrs.  Shaw  raised  this  action  against  her  husband  for 
payment  of  £600,  with  interest  from  Whitsunday  1863,  and  reserving  to  the  pur- 
suers their  claim  "  for  such  further  and  prior  interest  as  may  afterwards  be  found  to  be 
still  resting  owing." 

The  deceased  Mrs.  Shaw,  previous  to  her  marriage  with  Shaw,  was  the  widow  of 
James  Scott,  confectioner  in  Glasgow.  By  Mr.  Scott's  last  will  he  nominated  his 
wife,  and  James  Scott  junior,  his  second  son,  as  his  executors,  and  he  directed  them  to 
make  up  inventories  of  the  whole  of  his  moveable  estate,  and  to  place  a  just  valuation 
on  his  stock  in  trade,  and  to  convey  the  same  to  his  wife  "  for  her  liferent  use  allenarly, 
and  the  upbringing  of  Grace,  Margaret,  Janet,  Susan,  and  Hanna  Scott,"  his  daughters, 
which  stock  in  trade,  debts  due  to,  and  sums  of  money  belonging  to  him,  his  wife 
should  be  bound  to  appropriate  to  the  purposes  of  carrying  on  his  confectionery 
business  in  Candlerigg's  Street,  Glasgow ;  and  he  also  ordained  his  executors  to  be  the 
sole  conductors  and  managers  of  that  business,  from  the  profits  of  which  he  appointed 
them  to  maintain  and  bring  up  his  daughters.  He  further  directed  James  Scott 
junior  to  take  charge  of  the  daughters,  and  to  give  them  such  an  education  and 
maintenance  as  the  estate  left  to  them,  after  their  mother's  death,  might  afford ;  and 
that  upon  each  of  them  being  married,  or  arriving  at  majority,  he  should  be  bound  to 
pay  to  them  their  portion.  After  Mr.  Scott's  death,  in  1837,  his  widow  and  second 
son  took  up  the  management  of  the  confectionery  business,  which  they  conducted 
successfully  until  the  death  of  [420]  James  Scott  junior  on  12th  April  1839.     From 
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that  period  the  mdow  conducted  the  said  business  successfully  up  to  the  date  of  her 
marriage  with  the  defender  Thomas  Shaw,  on  26th  June  1843,  after  which  it  was 
conducted  by  her  and  the  defender  jointly.  In  1847,  in  consequence  of  the  various 
parties  interested  in  the  said  business  being  desirous  of  having  their  respective 
interests  fixed,  states  were  made  up  shewing  the  amount  of  the  capital.  It  appeared 
that  the  capital  stock  amounted  at  11th  December  1846  to  £984, 14s.  8d.,  and  that  the 
free  profits  realised  from  the  business  since  the  death  of  James  Scott  up  to  the  same 
date,  and  still  remaining  for  division,  amounted  to  £1968,  10s.  9d.  The  parties  then 
interested  in  the  business  were  Mrs.  Shaw,  and  her  husband  for  his  interest ;  Margaret 
Scott,  then  wife  of  David  Morris,  and  her  husband  for  his  interest ;  Janet,  Susan,  and 
Hanna  Scott.  On  25th  June  1847  these  parties  entered  into  a  mutual  agreement  and 
contract,  proceeding  upon  the  narrative  of  the  testament  of  James  Scott,  the  manage- 
ment of  the  said  confectionery  business  after  his  death  by  his  widow  and  second  son, 
and  afterwards  by  his  widow,  and,  aft^r  her  second  marriage,  by  her  and  her  second 
husband,  the  desire  of  the  parties  to  carry  out  as  far  as  practicable  the  purposes  of 
James  Scott's  testament  in  the  disposal  and  distribution  of  the  means  which  had  been 
rendered  available  by  the  prosecution  of  the  business,  the  expediency  and  necessity  of 
an  adjustment  of  the  mutual  rights  of  the  parties,  and  the  making  up,  examination, 
and  approval  of  the  states  of  the  affairs  of  the  business,  upon  which  narrative  the 
said  parties  entered  into  various  arrangements.  "In  the  first  place,  the  said  Mrs. 
Susan  Shaw,  with  consent  of  Thomas  Shaw,  her  husband,  on  the  one  hand,  has 
renounced,  and  hereby  renoimces  the  right  of  liferent  provided  to  her  by  the  testament 
of  the  said  James  Scott,  in  his  moveable  means  and  estate,  and  in  the  said  confectionery 
business,  which  he  carried  on  at  the  time  of  his  death,  under  burden  of  the  education 
and  upbringing  of  the  junior  branches  of  his  family,  and  on  the  other  hand,  the  said 
Margaret  Scott  or  Morris  with  consent  of  her  husband,  Janet  or  Jessie  Scott,  Susan 
Scott,  and  Hannah  Scott,  have  renounced,  and  do  hereby  renounce  for  ever,  all  past 
claims  on  the  said  Susan  Shaw,  as  executrix  of  their  deceased  father,  or  as  the  life- 
rentrix  of  the  residue  of  his  estate,  for  maintenance  and  upbringing  competent  to 
them,  or  either  of  them,  under  his  said  will ;  but  under  reservation  always  of  their 
rights  thereto,  in  manner  and  to  the  extent  after  provided.  In  the  second  place,  from 
the  state  of  affairs  above-mentioned,  it  appears  that  the  free  profits  of  the  said 
confectionery  business  left  by  the  testator,  James  Scott,  realised  and  acquired  after 
his  death,  .  .  .  down  to  the  said  11th  day  of  December  1846,  .  .  .  amount  to  the  sum 
of  £1968,  10s.  9d.  sterling;  and  out  of  that  amount  it  is  hereby  agreed,  in  the  first 
instance,  that  the  sum  of  £600  sterling  shall  be  set  apart  for  the  special  benefit  of  l^e 
said  Susan  Shaw,  in  her  capacity  as  executrix  foresaid  (exclusive  of  the  jtts  mariti  of 
the  said  Thomas  Shaw,  who  hereby  expressly  renounces  that  right),  in  respect  of  her 
individual  and  personal  exertions,  as  well  before  as  after  the  death  of  her  co-executor, 
the  said  James  Scott  junior,  and  her  subsequent  success  in  the  management  of  said 
confectionery  business;  which  said  sum  of  £600  sterling  shall  be  the  sole  and 
absolute  property  of  the  said  Susan  Shaw  individually,  as  executrix  foresaid,  without 
reference  to  any  restraint  of  her  said  husband  or  otherwise,  and  which  she  shall  be  at 
liberty  to  invest,  or  at  any  time  to  dispose  of,  in  her  own  name,  according  to  her  own 
discretion  and  free  will,  either  on  personal  or  heritable  security,  or  otherwise,  and  so 
that  the  same,  when  so  invested,  or  in  any  way  disposed  of  by  her  otherwise,  may  be 
absolutely  and  perfectly  beyond  and  independent  of  any  control  or  authority  of  her 
said  husband,  who  now  [421]  expressly  renounces  his  jtis  mariti,  his  right  of 
administration,  and  every  other  right  he  has  or  could  have  in  or  to  the  same."  In  the 
third  place,  the  said  parties  proceeded  to  adjust  and  fix  the  interests  of  the  surviving 
daughters  of  James  Scott,  in  the  balance  of  the  £1968,  10s.  9d.  of  profits,  after 
deducting  the  £600  to  be  laid  aside  for  Mrs.  Shaw ;  and  having  divided  the  balance 
among  them  accordingly,  the  several  parties  respectively  discharged  for  ever  all 
claims  competent  to  them,  or  any  of  them,  against  Mrs.  Shaw,  as  executrix,  or  to 
Thomas  Shaw,  her  husband,  in  any  manner  of  way,  for  participation  in  the  profits  of 
the  confectionery  business,  carried  on  by  Mrs.  Shaw,  as  executrix,  and  by  Thomas 
Shaw  in  conjunction  with  her,  from  the  death  of  James  Scott  to  the  11th  December 
1846.  In  the  fourth  place,  it  was  agreed  that  the  whole  of  the  household  fumitnie 
and  effects  within  the  premises,  then  occupied  by  the  said  Mrs.  Shaw  and  Thomas 
Shaw,  should  be  set  apart  and  conveyed  in  terms  of  the  testament  of  James  Scott  in 
liferent  to  Mrs.  Susan   Shaw   (exclusive  of  the  jiis  mariti  of  Thomas  Shaw,  who 
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thereby  expressly  renounced  that  right),  and  after  her  death   the   said  household 
furniture  and  effects  should  revert  in  absolute  property  to  the  surviving  daughters  of 
James  Scott,  as  therein  provided  for.     In  the  fifth  place,  that  the  said  confectionery 
business  should  continue  to  be  carried  on  by  the  whole  of  the  said  parties  under  the 
firm  of  "  Thomas  Shaw  and  Company,"  and  that  until  the  death  of  Mrs.  Shaw,  and 
thereafter  so  long  bb  the  other  parties  might  agree,  upon  the  terms  therein  specified ; 
and,  in  particular,  that  the  capital  stock  of  the  company  should  be  held  to  be  £984, 
14s.  8d.,  being  the  sum  ascertained  to  be  the  value  of  the  capital  stock  of  the  business 
as  carried  on  after  the  death  of  the   said   James  Scott;   and  that  the  capital  stock 
should  be  held  by  the  several  parties  in  certain  shares,  one-half  whereof  to  belong  to 
Thomas  Shaw  and  Mrs.  Susan  Shaw  jointly,  and  in  the  event  of  her  death  the  sum  of 
£492,  7s.  4d.  sterling  should  belong  to  Thomas  Shaw  and  his  heirs  or  representatives, 
and  in  the  event  of  the  death  of  Thomas  Shaw  the  said  sum  of  £492,  7s.  4d.  should 
be  held  by  Mrs.  Shaw  till  her  death,  at  which  time  it  should  remain  the  property  of 
the  heirs  or  representatives  of  Thomas  Shaw,  and  the  remaining  half  of  the  capital 
stock  should  belong  to  the  surviving  daughters  of  the  said  James  Scott,  all  as  therein 
provided  for.     The  said  mutual  agreement  and  contract  of  copartnery  was  acted  upon  by 
all  the  parties  thereto,  and  the  sum  of  £600  was  paid  to  Mrs.  Shaw,  and  was  lodged 
by  her  in  a  bank  in  her  own  name  as   her  absolute  property.     The  confectionery 
business  also  was  carried  on  under  the  said  contract  of  copartnery  down  to  the  death 
of  the  said  Mrs.  Shaw,  and  turned  out  to  be  a  lucrative  concern.     At  Whitsunday 
1854,  Thomas   Shaw,   having  occasion   to  pay  off  an  heritable  debt  secured   over 
properties  belonging  to  him  in  Dunoon,  received  the  said  sum  of  £600  from  his  wife, 
and  applied  it  to  that  purpose.     By  acknowledgment,  dated  the  25th  day  of  October 
1854,  proceeding  on  the  narrative  of  the  testament  of  James  Scott,  of  the  mutual 
agreement  and  contract  of  copartnery,  and  of  Mrs.  Shaw  having,  on  the  15th  May,  at 
his  request,  uplifted  £600  from  a  bank,  and  advanced  the  same  to  him,  upon  the 
understanding  that  he  should  grant  an  acknowledgment  for  the  amount,  and  that  he 
had  applied  the  said  sum  in  paying  off  an  heritable  debt  affecting  his  properties  in 
Dunoon,  therefore  he,  Thomas  Shaw,  in  implement  of  said  understanding,  acknow- 
ledged that  the  £600  was  still  owing  by  him  to  his  wife,  and  that,  according  to  the 
agreement,  she  was  still  at  liberty  to  invest,  or  at  any  time  to  dispose  of  the  same  in 
her  own  name,  or  to  demand  repayment  of  the  same  from  him,  upon  giving  him  three 
months'  intimation  to  that  effect,  and  to  dispose  thereof  according  to  her  own  direction 
and  free  will;  and  when  so  [422]  invested,  or  in  any  way  disposed  of  by  her,  the 
amount  would  be  absolutely  and  perfectly  beyond,  and  independent  of,  any  control  or 
authority  of  him  as  her  said  husband.     This  £600   was  never  repaid  by  the  said 
Thomas  Shaw  to  his   wife.     He  continued   to   carry  on   the  confectionery  business. 
Mrs.  Shaw  died  on  5th  October  1867.     By  trust-disposition,  dated  20th  July  1867,  she 
disponed  her  whole  means  and  estate,  and  in  particular  the  said  sum  of  £600,  to  the 
pursuers,  in  trust  for  distribution  among  her  children  and  grandchildren. 

Mr.  Shaw  having  refused  to  pay  to  the  trustees  this  £600,|they  raised  this  action. 

The  pursuers  pleaded; — (1)  The  said  sum  of  £600  was  validly  secured  to  Mrs. 

Shaw  in  her  own  right,  exclusive  of  the  jtis  mariti  of  her  husband,  by  an  onerous 

contract  or  agreement  between  them,  from  which  neither  of  them  could  resile,  and 

which  it  was  not  in  the  power  of  either  of  them  to  revoke  or  set  aside.     (2)  The 

contract  or  agreement,  as  between   the  said   spouses,  was  fortified  by  its  being  an 

essential  part  of  an   onerous  contract  between   them  and  third  parties,  for  highly 

lucrative  considerations,  in  favour  of  Thomas  Shaw,  and  none  of  the  parties  to  the 

contract  could  resile  from,  revoke,  or  set  aside  the  same.     (3)  The  said  contract  or 

agreement  was  corroborated  by  the  actings  of  Thomas  Shaw  towards  his  wife  up  to  the 

period  of  her  death,  and  particularly  by  his  acknowledgment  to  her  when  he  borrowed 

the  said  sum  from  her.     (4)  Separatim,  the  said  arrangement  for  securing  £600  to  the 

said  Mrs.  Shaw  beyond  the  control  of  her  husband  was,  under  the  circumstances, 

reasonable,  just,  and  onerous,  as  between  the  spouses.     (5)  The  said  sum  having  been 

due  by  Thomas   Shaw  to   his  wife  at  the  time   of  her  death,  was  carried  by  her 

settlement,  and  the  pursuers,  as   executors,  are   entitled  to  recover  the  same,  with 

interest. 

The  defenders  pleaded; — (3)  No  contract  of  marriage  having  been  executed 
between  the  defender  and  his  said  wife,  the  whole  moveable  funds  and  estate 
belonging  to  her  at  the  date  of  the  marriage,  or  thereafter  acquired  by  her,  passed  to 
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him,  and  became  his  property  jure  mariti,  (4)  The  transference  of  the  £600  in 
question  to  the  defender's  said  wife  was  a  donatio  inter  virum  et  tixorem,  and  the  same 
having  been  returned  by  his  wife  to  the  defender,  no  claim  can  lie  therefor.  (5)  The 
agreement  of  25th  June  1847,  in  so  far  as  relating  to  the  said  £600,  or  renouncing  the 
defender's  jus  mariti  with  respect  thereto,  and  the  said  acknowledgment  of  25th 
October  1854,  having  been  doruUiones  inter  virum  et  uxorem^  were  revocable ;  and 
having  been  revoked,  no  action  can  be  founded  thereon. 

The  Lord  Ordinary  pronounced  this  interlocutor: — "Finds  that,  by  the  mutual 
agreement  and  contract  of  copartnery,  the  defenders  yu«  mariti  in  the  sum  of  £600, 
which  is  the  subject  of  this  action,  was  excluded  and  renounced,  as  part  of  a  mutual 
and  onerous  transaction,  of  which  the  defender  has  taken  the  benefit,  and  that  there- 
fore he  was  not  entitled  to  revoke  the  same :  Finds  that  the  said  exclusion  and 
renunciation  of  the^tM  mariti  applied  to  and  comprehended  not  only  the  capital,  but 
also  the  interest  or  income  accruing  on  the  said  sum  during  the  subsistence  of  the 
marriage;  therefore  decerns  against  the  defender  in  terms  of  the  conclusions  of  the 
libel :  Finds  the  defender  liable  in  expenses."  * 

[423]  ^^^  defender  reclaimed,  and  argued ; — That  there  was  no  onerous  considera- 
tion given  to  the  husband  for  the  renunciation  of  his  jus  mariti.  His  renunciation 
did  not  form  a  part  of  the  contract  between  him  and  the  children.  Each  set  of  parties 
contracted  for  themselves.  There  were,  in  truth,  embodied  in  one  writing  two,  first  a 
mere  transaction  between  the  husband  and  wife,  which  was  revocable,  and  a  contract 
between  the  husband  and  wife  on  the  one  part,  and  the  children  on  the  other.  Even 
admitting  that  this  was  a  remuneratory  contract,  a  remuneratory  contract  -between 
spouses  may  be  revoked  quoad  exeessum^  The  defender  was  not  liable  to  pay  interest 
on  the  £600.  He  did  not  intend  to  renounce  his  right  to  the  interest  as  it  fell  due ; 
and  it  was  specially  agreed  between  the  spouses  that  no  interest  should  be  paid  by 
him. 

The  pursuers  argued; — The  renunciation  of  the  jus  mariti  was  not  a  gratuitous  gift 
to  the  wife.  It  was  part  of  a  contract  between  Mr.  and  Mrs.  Shaw  and  third  parties,  in 
which  she  gave  consideration  for  what  she  got.  In  return  for  £600,  she  gave  up  her 
liferent  of  the  profits  of  the  business,  which  was  an  incorporeal  right,  bearing  a  tract  of 
future  time  which  did  not  fall  under  the  jus  mariti.  Nothing  but  the  annual  proceeds 
as  they  became  due  fell  to  the  husband.  Hence  the  consideration  given  for  the  £600 
was  renunciation  of  a  right  which  did  not  belong  to  Shaw,  and  which  he  could  not 

*"NoTK. — The  mutual  agreement  of  1847  was  an  onerous  deed,  under  which  all 
the  parties  to  it  took  important  interests.  The  Lord  Ordinary  thinks  that  the  de- 
fender is  barred  from  revoking  the  renunciation  of  his^u^  mariti  in  the  £600,  which 
was  by  that  deed  set  apart  for  his  wife,  exclusive  of  iYkejus  mariti^  in  respect  that  it 
was  part  of  an  onerous  transaction  between  him  and  his  wife's  [423]  children  by  her 
former  marriage,  and  also  between  the  spouses  themselves.  The  children  had  a 
legitimate  interest,  and  were  entitled  to  bargain  that  the  jus  mariti  should  be  excluded 
as  to  the  £600,  the  share  of  the  past  profits  of  the  business,  which  was  assigned  to 
their  mother.  On  the  other  hand,  the  transaction  embodied  in  the  deed  could  not 
have  been  carried  through  except  by  her  becoming  a  party  to  it,  which  she  was 
entitled  to  decline  to  do.  The  Lord  Ordinary  thinks  that  it  must  be  held  that  both 
the  children  and  their  mother  became  parties  to  the  transaction  only  on  the  footing 
that  the^u^  mariti  as  to  the  £600  was  to  be  excluded,  and  that  the  defender  took  the 
important  interests  which  he  acquired  by  the  deed  on  that  footing  also. 

"It  is  not  so  clear  whether  it  was  intended  that  the  exclusion  oijus  mariti  should 
extend  to  the  interest  accruing  on  the  £600.  But  the  Lord  Ordinary  thinks  that  the 
intention  of  the  parties,  as  disclosed  by  the  deed,  was  to  comprehend  the  income  as 
well  as  the  capital  in  the  exclusion  of  jus  mariti.  There  is  a  very  ample  exclusion  of 
the  husband's  right  of  administration,  and  every  other  right  he  had  or  could  have  in 
the  fund  in  question,  and  the  right  of  unrestrained  investment  and  disposal  is  con- 
ferred on  the  wife.  The  Lord  Ordinary  is  not  aware  of  any  distinct  authority  on  the 
point,  which  seems  to  be  a  matter  of  construction  in  each  case.  References  may  be 
made  to  the  cases  of  Robertson  r.  Robertson,  13  S.  442,  and  Hutchison  v,  Hutchison, 
4  D.  1399,  and  5  D.  469." 

t  Jardine  v.  Currie,  June  17,  1830,  8  S.  937  ;  Femie  v,  (Jolquhoun,  Dec.  20,  1854, 
17  D.  232. 
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renotmce.  His  wife,  with  hia  consent,  renounced  it  in  order  to  obtain,  inter  aHa^ 
benefits  for  him.  In  return  for  the  renunciation  of  the  liferent  he  got  a  discharge  of 
all  claims  competent  to  the  Scotts  in  their  father's  estate,  and  he  also  got  a  right  of  use 
of  the  furniture  after  his  wife's  death.  She  obtained  £600  free  of  hiB  jtcs  mariti.  A 
remuneratory  grant  is  not  revocable.  * 

The  cases  quoted  by  the  Lord  Ordinary  settled  the  liability  of  the  defender  for 
interest.     If  the  debt  be  established,  interest  is  due  ex  lege. 

The  defender  replied  that  the  wife's  liferent  fell  under  the  jits  mariti.  There  was 
no  authority  for  holding  that  a  share  in  a  going  business  was  heritable  infer  virum  et 
uxorem.\ 

[424]  -A.11  the  provisions  in  Mrs.  Shaw's  favour  under  her  first  husband's  will  fell 
under  theyt^  mariti  of  her  second  husband. 

LoBD  Justick-Clerk. — If  it  were  necessary  to  determine  all  the  questions  discussed 
at  the  bar  probably  we  should  have  required  to  take  time  to  consider  the  case.     But  I 
am  prepared  to  adhere  on  the  first  and  principal  point  decided  by  the  Lord  Ordinary, 
on  grounds  which  do  not  raise  these  questions,  or  require  their  determination.     The 
renunciation  of  they?/*  mariti  of  Mr.  Shaw  over  the  fund  in  dispute  was  only  one  of 
certain  onerous  stipulations  made  by  the  contracting  parties  to  the  agreement  between 
the  children  of  Scott,  Mrs.  Shaw,  and  her  second  husband.     What  was  the  precise 
nature  of  the  right  of  Mrs.  Shaw  in  the  business  which  was  left  to  her  by  her  first 
husband  may  admit,  and  has  admitted,  of  considerable  discussion.     It  was  in  itself 
somewhat  peculiar.     It  was  a  liferent,  subject  to  a  sort  of  trust  obligation  to  go  on  with 
the  business  for  the  benefit  of  the  children,  and  under  the  burden  of  their  maintenance ; 
and  even  in  years,  when  no  profit  might  arise  from  the  business,  the  obligation  of 
maintaining  the  children  might  still  subsist  to  the  extent  of  the  profits  previously 
realised.     Whether  that  right  is  to  be  construed  as  heritable  or  moveable  is  a  difficult 
question.     Had  this  right  of  Mrs.  Shaw's  been  clear  of  these  incumbrances,  and  simply 
a  liferent  interest  in  this  business,  my  impression  is  that  the  husband  would  not  have 
heen  excluded.     But  it  \b  not  necessary  to  decide  whether  the  character  of  this  right  is 
heritable  or  moveable,  because  in  the  view  I  take  of  it  the  onerous  nature  of  the  agree- 
ment must  be  regarded  not  with  reference  only  to  the  spouses,  but  to  the  children  also, 
who  are  parties  to  it.     The  mother  was  liferentrix  of  what  was  intended  for  the  upbring- 
ing of  the  children,  as  well  as  a  provision  for  herself,  and  the  children  were  entitled  to 
the  fee  of  the  stock  and  goodwill.     The  arrangement  was  a  liberal  as  well  as  a  natural  one 
on  all  sides.     Mr.  Shaw  evidently  wanted  to  get  into  the  business.     Manifestly  he  could 
not  do  this  without  his  wife  and  the  children  of  the  first  marriage  coming  to  some 
arrangement  with  him,  as  well  as  with  each  other.     The  interests  here  were  not,  as  in 
the  case  of  Fernie,  possible  and  contingent,  but  immediate  and  important  rights.     The 
chiklren  had  a  nexus  over  the  profits  of  the  business  for  their  education  and  maintenance. 
In  these  circumstances,  they  all  agreed  that  X600  should  be  given  to  Mrs.  Shaw,  in 
testimony  of  her  personal  exertions,  free  of  every  claim  from  the  children  on  the  one 
hand,  or  the  husband  on  the  other.     Whatever  right  the  husband  had  over  this  money, 
if  he  had  any  (as  very  possibly  was  the  case),  was  given  up  in  consideration  of  the 
children  discharging  their  rights.     As  regards  Mr.  Shaw,  he  was  in  a  very  different 
position  subsequent  to  the  agreement  from  that  which  he  was  in  previously  to  his 
entering  upon  it.     He  got  a  most  material  interest  in  the  business,  from  which  he 
derived  such  considerable  advantages  that  in  1858  he  paid  off  his  copartners,  and  I 
suppose  the  business  has  been  going  on  to  his  profit  up  to  the  present  time.     It  is  in 
vain,  therefore,  to  say  that  he  obtained  no  advantage  under  that  agreement,  and  that 
agreement  would  never  have  been  entered  into,  unless  he  had  renounced  hhsj^is  mariti 
over  the  £600.     Neither  can  it  be  said   that  the  children  had  no  interest  in  this 
renunciation.     Under  the  7th  article  of  the  agreement,  to  which  I  called  attention  in 
the  course  of  the  argument,  it  is  stipulated  that  certain  of  the  step-children  of  Shaw 
should  live  in  family  with  him  and  his  >nfe,  "and  generally,  otherwise  be  severally 
maintained,  educated,  and  brought  up  by  them  as  heretofore,  as  appointed  by  the  said 
James  Scott,  their  father,  out  of  and  from  the  proceeds  of  the  said  confectionery 
business,  the  common  stock,  profits,  and  funds  of  which  shall  be  subject  to  and  burdened 
with  the  expense  of  the  upbringing,  maintenance,  and  education  of  these  parties." 
Now,  it  seems  to  me  exceedingly  natural  that  those  who  acted  for  the  children,  who 

*  Hepburn  v.  Brown,  2  Dow's  App.  342.  t  2  Bell's  Com.  p.  4  ;  Ersk.  ii.  2,  6. 
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were  under  curators,  should  have  desired  to  place  in  Mrs.  Shaw's  hands  a  separate  fund, 
available  for  these  purposes. 

On  the  second  point,  whether  Shaw  is  liable  in  interest,  I  am  inclined  to  take  a 
different  view  from  the  Lord  Ordinary.  Mrs.  Shaw  gave  her  husband  the  use  of  the 
£600,  and  I  think  it  was  intended,  and  the  wording  of  the  acknowledgment  seems  to 
imply,  that  her  real  meaning  was  to  give  her  husband  that  interest  until  she  recalled 
that  gift,  and  asked  for  payment,  which  was  not  done  by  her. 

[426]  Lord  Cowan. — Some  delicate  and  subtle  questions  have  been  raised,  and  ably 
argued.  A  renunciation  of  the  jus  mariti  by  a  husband  in  favour  of  his  wife  sUmte 
mcUrimonto  is  undoubtedly  revocable  in  the  general  case ;  but  if  the  renunciation  has 
been  made  in  a  remuneratory  deed,  it  is  equally  certain  that  it  is  not  revocable.  That 
was  settled  in  the  case  of  Hepburn,  and  the  rule  there  recognised  must  be  acted  on  iu 
all  cases  where  the  renunciation  has  been  given  for  valuable  considerations.  Post- 
nuptial contracts  of  marriage  afford  apt  illustration  of  this  principle.  The  substantial 
question  here  thus  is,  whether  the  renunciation  of  the  jus  mariti  was  given  in  a 
remuneratory  deed, — i,e,  by  which  a  quid  pro  quo  was  given  to  the  husband  either  by 
the  wife  out  of  her  separate  estate,  or  by  third  parties. 

There  was  much  discussion  as  to  the  nature  of  the  right  enjoyed  by  Mrs.  Shaw 
under  the  settlement  of  her  first  husband.  By  its  terms  a  novel  attempt  is  made  to 
introduce  into  a  purely  mercantile  arrangement  regarding  a  going  business  the  feudal 
nicety  of  liferent  allenarly,  and  fiduciary  fee.  This  appears  to  me  quite  unintelligible, 
liaving  regard  to  the  matter  of  which  the  deed  is  treating.  To  get  at  the  true  intention 
of  the  granter,  I  am  disposed  to  take  a  plain,  common  sense  view  of  the  terms  of  the 
deed,  without  going  into  any  of  the  niceties  suggested  in  argument.  I  think  the  true 
import  of  the  provision  is,  that  Mrs.  Scott  was  to  get  during  her  life  the  whole  profits 
of  the  business,  which  was  appointed  to  be  carried  on  by  her  and  the  testator's  second 
son,  on  condition  of  her  undertaking  to  bring  up  the  younger  children ;  and  that  after 
her  death  her  family  by  Mr.  Scott  were  to  get  the  entire  stock  in  trade  and  good-will 
of  the  business  as  it  might  then  stand.  AQd  if  that  be  generally  the  nature  of  Mrs. 
Scott's  rights,  what  were  her  second  husband's  (Shaw's)  rights  in  his  wife's  estate  I 
jure  mariti  he  was  entitled  to  the  profits  as  they  annually  accrued,  but  he  had  no 
further  right  or  interest;  and  supposing  the  deed  of  1847  had  not  been  entered  into, 
the  moment  his  wife  died  her  interest,  and  consequently  his,  in  the  profits  ceased.  He 
had  thus  no  separate  or  permanent  interest  in  the  business  or  profits,  except  during  his 
wife's  life.  But  by  this  deed  there  was  conferred  on  him  personally  an  interest  in  the 
business  from  and  after  December  1846,  which  he  was  to  enjoy  in  his  own  right,  and 
which  could  not  fall  by  his  wife's  predecease.  That  could  only  be  attained  by  his  wife 
abandoning  her  liferent  right  in  the  profits,  and  by  the  children  agreeing  to  give  up 
their  exclusive  right  to  the  business  after  her  death.  The  wife  gave  up  this  liferent 
right,  and  the  children  gave  up  half  of  their  rights  to  the  fee  of  the  stock  in  trade,  on 
condition  of  his  renouncing  his/tts  mariti  over  the  £600  settled  on  the  wife.  On  this 
condition  alone  was  Mr.  Shaw  allowed  to  come  into  the  business  as  a  partner  in  his 
own  right.  I  cannot  see  how  it  can  be  said  that  these  provisions  do  not  constitute  a 
remuneratory  deed.  I  am  of  opinion  that  it  clearly  was  of  that  character,  and  that  Mr. 
Shaw  had  no  power  to  recall  his  renunciation  of  IxiA  jus  mariti  as  regards  the  £600  by 
his  subsequent  deed. 

As  to  the  other  point,  that  of  interest,  I  do  not  think  that  either  of  the  cases 
referred  to  by  the  Lord  Ordinary  applies  to  the  present  case,  as  there  were  peculiar 
circumstances  which  sufficiently  account  for  the  decision  in  both  cases.  But  laying 
them  aside,  I  turn  to  the  deed  of  acknowledgment  of  1854,  which  appears  to  me  to 
shew  by  its  terms  that  the  payment  of  interest  on  this  sum  of  £600  by  her  husband 
was  not  contemplated  by  Mrs.  Shaw.  The  deed  is  a  mutual  deed,  and  sets  forth  the 
object  and  intention  of  the  parties  in  its  execution.  It  contains  a  narrative  of  the 
circumstances  under  which  Mrs.  Shaw  became  possessed  of  the  money,  which  was  hers, 
free  by  his  renunciation  of  hv&jvs  mariti^  and  of  her  giving  the  use  of  the  money  to 
him,  subject  to  an  obligation  by  him  to  repay  the  same  whenever  she  should  demand  it 
That  obligation  applies  only  to  the  principal  sum,  and  it  is  clear  to  me  that  if  it  was 
intended  that  interest  should  be  paid,  it  would  have  been  stipulated  for  in  express 
terms.     I  hold  it  to  be  pars  contractus  that  no  interest  should  be  paid. 

Lord   Benholme. — The   nature  of  Mrs.  Shaw's  right  in  the  business,  and  the 
question  whether  her  liferent,  as  bearing  a  tract  of  future  time,  is  excluded  from  the 
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assignation  of  marriage,  appears  to  me  to  be  one  of  great  difficulty  and  [426]  novelty. 
Had  it  been  necessary  to  have  decided  it,  I  should  have  desired  further  time  for 
consideration,  because  I  confess  I  have  not  made  up  my  mind  on  it.  As  it  is,  I  desire 
to  reserve  my  opinion. 

But  I  agree  with  your  Lordship,  and  with  Lord  Cowan,  that  this  case  is  to  be 
decided  on  the  ground  that  the  jus  mariti  was  renoimced  in  a  remuneratory  contract. 
The  renunciation  was  not  a  pure  donation.  There  are  a  number  of  stipulations  in  the 
deed,  and  it  is  impossible  to  separate  this  clause  of  renunciation  from  the  other  stipula- 
tions in  favour  of  Mr.  Shaw. 

I  also  agree  on  the  second  branch  of  the  case.  It  is  quite  certain  that  where  a 
wife's  property  is,  as  heritable,  exempted  from  the  control  of  her  husband,  the  termly 
rents  or  interest  fall  under  the  jus  mariti.  But  there  is  a  difference  when  the  jus 
mariti  is  excluded  by  express  stipulation.  It  seems  to  be  fixed  by  the  case  quoted  that 
the  exclusion  will  comprehend  not  only  the  principal,  but  also  the  accruing  profits. 
Bat  the  deed  of  1854  regulates  the  terms  upon  which  Shaw  held  this  money,  and  in  it 
there  is  nothing  to  support  the  contention  that  interest  was  intended  to  be  exacted 
from  him. 

Lord  Nsaves  was  absent 

The  Court  pronounced  this  interlocutor : — "  Adhere  to  the  interlocutor  complained 
of,  in  so  far  as  relates  to  the  capital  sum  of  £600  sued  for :  Alter  the  said  interlocutor 
in  so  far  as  it  finds  interest  due  on  the  said  sum  during  the  subsistence  of  the  marriage, 
and  find  no  interest  due  by  the  defender  during  the  said  period,  and  decern  for  the  said 
sum  of  £600,  with  interest  from  1st  January  1868." 

LAtTREifcB  M.  Macara,  W.S. — MuRRAY,  BsiTH,  &  MuRRAY,  W.S. — Agents. 
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Robert  Cutlar  Fergusson,  Pursuer. — SoL-Gen,  Clark — Orr  Paterson, 
Ella  Frances  Catharine  Alison,  now  Dormer,  and  Others,  Defenders. 

Mifior — Choosing  Curators, — In  an  action  of  choosing  curators,  the  Court  refused  to 
sanction  a  nomination  by  the  minor  of  a  domiciled  Englishman,  on  the  ground  that 
no  necessity  had  been  shewn  for  choosing  a  person  beyond  the  jurisdiction  of  the 
Court. 

This  was  an  action  of  choosing  curators  at  the  instance  of  Robert  Cutlar  Fergusson 
of  Craigdarroch  and  Orroland.  The  pursuer  was  born  upon  27th  July  1855  ]  his  father 
died  on  5th  October  1859 ;  and  his  mother  afterwards  married  Major  James  Charle- 
magne Dormer.  He  had  no  relation^  on  his  father's  side  who  were  major  and 
resident  in  Scotland,  the  only  nearest  of  kin  on  the  father's  side  being  his  father's  sister, 
Madame  Adelaide  de  Forgade  la  Boquette,  who  lived  in  France,  and  his  own  younger 
brother,  who  was  in  pupillarity.  His  mother,  and  her  two  brothers,  viz.  Sir  Archibald 
Alison,  Bart.,  and  Major  Frederick  Montague  Alison,  were  called  as  defenders,  but  did 
not  appear.  In  these  circumstances,  the  minor  proposed  to  select  as  his  curator  Major 
Dormer,  who  had  married  his  mother,  and  who  was  resident  in  London,  and  he 
accordingly  executed  a  deed  of  nomination  to  that  effect.  Major  Dormer  offered  to  find 
caution  to  any  amount  that  might  be  required,  and  also  to  give  such  guarantee  as  might 
be  deemed  necessary  that  he  would  appear  before  the  Court  to  answer  for  his  conduct 
as  curator,  to  submit  himself  to  the  jurisdiction  of  the  Court  for  these  purposes,  and  to 
assign  a  place  in  Scotland  for  his  citation. 

The  pursuer  lodged  a  minute,  bearing  '^  that,  although  the  said  Major  Dormer  is  an 
Englishman,  and  is  at  present  residing  in  London,  the  pursuer  submits  that  the 
nomination  ought  in  the  present  case  to  be  sustained — (1)  Because  it  is  extremely 
desirable,  in  the  circumstances  of  the  [427]  pursuer,  that  this  appointment  should  be 
made,  the  appointment  being  not  only  the  most  advantageous  for  the  minor,  but  if  this 
nomination  be  not  sustained  the  pursuer  will  be  left  without  any  guardian  during 
minority.     The  pursuer  has,  with  the  exception  of  a  younger  brother,  no  relatives  on 
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his  father's  side  resident  in  Scotland,  and  his  only  relative,  so  far  as  he  is  aware,  on  the 
father's  side,  is  Madame  Adelaide  de  For9ade  la  Roquette,  wife  of  the  late  French 
Minister  of  the  Interior,  and  resident  with  her  husband  in  France.  The  pnisaer  has  a 
younger  brother  now  in  pupillarity,  and  his  mother  has  several  children  by  her  present 
marriage.  (2)  Because  the  curator  nominated  is  willing  to  find  caution  in  Scotland  to 
any  amount  which  may  be  required,  and  is  also  ready  to  give  such  guarantee  as  may  be 
deemed  necessary  that  he  will  appear  before  the  Lords  of  Council  and  Session  to  answer 
for  his  conduct  as  curator,  and  to  find  additional  caution  at  any  time  that  he  may  be 
called  on  to  do  so,  and  to  submit  himself  to,  and  to  prorogate  the  jurisdiction  of  the 
Court  of  Session  for  said  purposes,  and  to  assign  a  place  in  Scotland  where  he  may  be 
cited  to  appear  before  the  said  Lords,  and  the  curator  has  accordingly  lodged  a  draft  of 
the  bond  or  obligation  which  is  proposed  to  be  granted.  Reference  is  made  to  the  case 
of  Lord  Macdonald  r.  His  Next  of  Kin,  11th  June  1864  (2  Macph.  1194),  in  which,  in 
similar  circumstances  to  the  present,  after  procedure  similar  to  that  proposed  to  be  here 
adopted,  the  Court  appointed  as  curator  a  domiciled  Englishman  residing  in  London." 

The  Lord  Ordinary  (Neaves,  for  Barcaple)  reported  the  case  to  the  First  Division. 

The  Court,  holding  that  there  had  been  no  such  case  of  necessity  made  out  by  the 
minor  for  appointing  a  person  beyond  the  jurisdiction  of  the  Court  as  there  had  been 
in  the  case  of  Macdonald,  pronounced  the  following  interlocutor : — "  The  Lords,"  &c., 
*'  remit  to  the  Lord  Ordinary  to  refuse  to  sustain  the  said  deed  of  nomination." 

H.  &  A.  Inglib,  W.S.,  Agents. 
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John  Duncan  and  Others  (Trustees  of  General  Ogilvie). — 

Sol.-Gen,  Clark — Monro, 
Mrs.  IsoBfiL  Ogilvie  or  Miller  and  Husband. — Fraser —  Waisoiu 

Succession — Revocation — Residue — Intestacy. — A  testator  in  his  settlement  gave  the 
liferent  of  his  estates  to  his  widow,  and  appointed  her  his  residuary  legatee.  In 
a  codicil  executed  some  years  after  he  expressly  revoked  certain  legacies,  and  con- 
firmed "the  bequests,"  &c.,  "to  my  half-brothers  James  and  Archibald,  with  the 
addition  that  if  the  said  James  shall  survive  myself  and  my  spouse,  he  shall  be 
considered  my  residuary  legatee,"  and  "  he  shall  pay  to  his  brother  Archibald,"  &c ; 
and  "  I  further  authorise  my  wife  Helen,  if  she  survive  me,  to  alienate  by  gift,  or 
bequeath  by  will,  any  portion  or  portions  of  my  personal  or  moveable  property  of 
which  she  is  to  enjoy  the  use  or  income,  not  exceeding  in  all  JB3000  sterling." 

James  survived  the  truster,  but  predeceased  the  widow.  In  a  question  between  the 
widow  and  other  beneficiaries,  on  the  one  part,  and  one  of  the  testator's  next-of- 
kin  on  the  other,  Iield  that  the  residuary  bequest  in  favour  of  the  widow  took  effect 
in  so  far  as  the  residuary  bequests  in  the  codicil  were  not  effectual,  and  that  there 
was  no  intestacy. 

Expenses — Special  Case. — In  a  special  case  presented  by  one  of  three  nextof-kin  of 
a  person  deceased,  and  the  beneficiaries  under  his  settlement,  for  the  opinion  and 
judgment  of  the  Court  on  the  question  whether  the  former  was  entitled  to  one-third 
of  the  residue  as  intestate  succession,  the  Court  having  held  that  there  was  no 
intestacy,  found  the  said  next-of-kin  liable  in  expenses. 

[428]  The  late  Major-General  John  Ogilvie,  in  his  settlement,  dated  27th  July 
1833,  conveyed  to  trustees  his  whole  heritable  and  moveable  estates.  He  directed 
the  trustees  to  pay  the  revenue  to  his  widow  during  her  life,  and  further  direct©!, 
"  thirdly,  that,  after  the  death  of  my  said  spouse,  or  in  the  event  of  her  predeceasing 
me,  then,  and  in  either  of  these  cases,  I  direct  my  said  trustees  to  realise  my  said  tmst- 
estate,  and  at  the  first  term  of  Whitsunday  or  Martinmas  which  shall  first  happen 
twelve  months  after  the  death  of  me  and  of  my  said  spotise,  to  pay  the  following  sums, 
which  I  hereby  leave  and  bequeath  to  the  foilowing  persons — viz.  to  Isobel  Ogilvie, 
my  half-sister,  the  sum  of  £1500  sterling:  item,"  &c. ;  "declaring  always,   that  if 
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mj  said  trust-efitate  shall  exceed  the  special  legacies  before-mentioned,  then  and  in 
that  case  I  hereby  leave  and  bequeath  the  residue  or  reversion  of  my  said  trust-estate, 
real  and  personal,  to  the  said  Helen  Allan  or  Ogilvie,  my  spouse,  to  be  disposed  of 
by  her  as  she  may  think  proper." 

On  17th  July  1841  the  truster  executed  a  holograph  codicil  in  the  following 
terms: — "I  hereby  revoke  the  bequeathments  therein  mentioned  to  my  half-sisters 
Isobel  and  Margaret.  ...  I  confirm  the  bequests  in  the  will  to  my  half-brothers 
James  and  Archibald,  with  the  addition  that  if  the  said  James  shall  survive  myself 
and  spouse  he  shall  be  considered  my  residuary  legatee  not  only  of  bank  shares  but 
of  all  other  property ;  also,  that  if  the  surplus  of  my  personal  property,  after  paying 
all  other  legacies,  shall  exceed  i^l  2,000  sterling,  he  shall  pay  to  his  brother  Archibald, 
or  his  heirs,  such  amount  as,  added  to  the  assumed  valuation  of  Blackford,  &c.  (if 
unsold  by  me),  shall  make  his  share  up  to  £6000.  But  if  the  aforesaid  surplus  do 
not  exceed  £12,000,  then  its  amount  shall  be  added  to  the  assumed  value  of  Blackford, 
&e.,  and  the  aggregate  sum  divided  into  five  parts,  three  of  which  shall  fall  to  James 
and  two  to  Archibald.  In  any  case  Blackford,  &c.,  if  unsold,  is  to  be  part  of  the 
portion  of  the  latter,  at  the  assumed  value  of  £2700  sterling.  I  further  authorise  my 
wife  Helen,  if  she  survive  me,  to  alienate  by  gift,  or  bequeath  by  will,  any  portion  or 
portions  of  my  personal  or  moveable  property  of  which  she  is  to  enjoy  the  use  or 
income,  not  exceeding  in  all  £3000  sterling,  and  she  may  include  plate,  furniture, 
&c,  at  a  valuation,  but  it  shall  be  optional  with  my  surviving  executors  or  executor 
to  pay  cash  instead." 

General  Ogilvie  died  on  20th  September  1847  without  issue,  and  was  survived  by  his 
widow,  who  died  on  22d  January  1867.  James  Ogilvie,  half-brother  to  the  truster, 
died  on  2l8t  July  1865,  leaving  six  children,  who  have  right  to  his  whole  estate  and 
succession. 

Mrs.  Ogilvie,  in  1866,  executed  a  deed  in  favour  of  the  trustees  of  James  Ogilvie, 
in  which,  on  the  narrative  that,  ''from  my  knowledge  of  the  views  and  sentiments 
of  my  said  deceased  husband,  I  am  quite  aware  that  it  was  not  his  wish  or  intention 
that,  in  the  event  of  the  said  James  Ogilvie  predeceasing  me  leaving  issue,  such  issue 
and  the  said  Archibald  Ogilvie  should  have  no  interest  in  the  said  residue:  And 
considering  that  I  am  desirous  of  doing  what  would,  in  my  opinion,  be  in  accordance 
with  my  said  husband's  views  and  wishes,"  she  assigned  the  residue  to  the  trustees 
on  the  same  terms  as  James  would  have  taken  it  had  he  survived  the  widow. 

The  next-of-kin  of  Major-General  Ogilvie,  at  his  decease,  were  his  brothers  con- 
sanguinean,  viz.  the  said  James  Ogilvie,  now  deceased,  and  Archibald  Ogilvie,  and 
lus  sister  consanguinean,  Mrs.  Isobel  Ogilvie  or  Miller,  wife  of  John  Miller,  Esq.  of 
Leithen,  M.P. 

The  last  named  having  claimed  from  the  trustees  .one-third  part  of  the  residue 
of  Major-General  Ogilvie's  estate  as  one  of  his  three  next-of-kin,  [429]  ^^^  i^  respect 
that  the  bequeathment  of  the  residue  to  his  widow,  Mrs.  Ogilvie,  had  been  revoked 
by  the  codicil,  and  the  residue  accordingly  fallen  into  intestacy,  this  special  case  was 
presented  for  the  opinion  and  judgment  of  the  Court  by  the  following  parties: — (1) 
The  trustees  of  General  Ogilvie,  (2)  the  trustees  of  the  deceased  James  Ogilvie,  (3) 
the  children  of  the  deceased  James  Ogilvie,  (4)  Archibald  Ogilvie,  and  (5)  Mrs.  Isobel 
Ogilvie  or  Miller,  and  John  Miller,  M.P.,  of  Leithen,  her  husband. 

The  questions  submitted  were, — (1)  ''Are  Mr.  and  Mrs.  Miller,  the  fifth  parties 
hereto,  entitled  to  a  one-third  of  the  residue  of  the  estate?  (2)  In  the  event  of 
its  being  held  that  Mr.  and  Mrs.  Miller  are  so  entitled,  is  Archibald  Ogilvie,  the  fourth 
party  hereto,  entitled  to  the  legacy  or  provision  in  his  favour  in  the  said  codicil  ?  " 

It  was  contended  by  Mrs.  Miller; — Under  the  trust-disposition  the  widow  was 
residuary  legatee,  but  the  codicil  must  be  read  as  implying  a  revocation  of  that 
appointment,  and  as  James  did  not  survive  the  widow,  the  residue  must  be  treated 
as  intestate  succession.  Archibald  was  not  entitled  to  the  legacy  given  to  him  in 
the  codicil,  because  it  was  only  to  take  effect  if  James  took. 

The  four  other  parties  to  the  case  replied  that  when  the  two  deeds  were  read  as 
one,  there  was  no  intestacy  as  regarded  the  residue.  The  codicU  was  a  deed  of 
alteration,  not  of  revocation.  * 

• 

*  Grant  v.  Stodart,  Feb.  27,  1849,  11  D.  860;  Alvies  v.  Alvies,  March  8,  1861, 
23  D.  712. 
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At  advieiug, — 

Lord  President. — The  claim  of  Mrs.  Miller  is  made  in  the  character  of  one  of  the 
next-of-kin,  and  as  such,  she  asks  that  she  should  be  found  entitled  to  one-third  of  the 
sesidue  of  Colonel  Ogilvie's  estate,  on  the  footing  that  it  is  undisposed  of  by  his 
settlement.  The  whole  question,  therefore,  is  whether  he  died  intestate  as  rejgards 
the  residue.  Now,  I  cannot  doubt  that  by  his  original  trust-deed  he  made  a  good 
and  effectual  residuary  bequest.  It  is  true  that  he  then  thought  there  would  not  be 
much  more  than  was  sufficient  to  pay  the  special  bequests  to  his  half-brothers  and 
sisters,  but  he  constituted  his  widow  residuary  legatee  by  a  distinct  clause.  It  is  said 
that  he  revoked  that  residuary  bequest  by  his  subsequent  codicil,  and  to  a  certain 
extent  there  is  an  implied  revocation.  But  it  is  only  implied,  and  on  that  consideration 
I  think  the  question  before  us  turns. 

The  codicil  contains  an  express  revocation  of  the  two  legacies  in  favour  of  his  half- 
sisters,  and  a  transference  of  another  from  his  nieces,  who  had  died,  to  their  surviving 
sister.  Then  comes  the  part  that  implies  a  revocation  to  a  certain  extent  of  the 
residuary  bequest  to  his  widow, — "I  confirm  the  bequests  in  the  will  to  my  half- 
brothers,  James  and  Archibald,"  &c.,  &c. 

Now,  it  is  a  perfectly  well  known  rule  in  construing  such  an  instrument,  that  where 
a  revocation  of  a  previous  legacy,  special  or  residuary,  is  implied  by  the  making  of 
a  new  provision  in  a  subsequent  instrument,  the  implication  is  not  to  go  farther  than 
is  absolutely  necessary  to  the  carrying  out  of  the  new  provision.  Therefore,  to  the 
extent  that  it  is  necessary  to  carry  out  the  provision  in  the  codicil  in  favour  of  James, 
the  original  bequest  of  residue  will  be  limited,  but  otherwise  it  must  stand  good.  The 
residuary  bequest  in  favour  of  James  is  conditional  on  his  surviving  both  the  testator 
and  his  widow,  and  it  was  conceded  in  argument  that  James,  having  in  point  of  fact 
predeceased  the  widow,  never  did  hold  the  character  of  residuary  legatee  under  the 
deed.  If  we  were  to  read  the  codicil  no  further  than  that  clause,  the  case  would 
be  too  clear  for  argument,  because  the  residuary  bequest  in  favour  of  James  having 
fallen,  the  original  bequest  must  receive  effect.  But  undoubtedly  a  difficulty  may  be 
raised  on  some  of  the  following  provisions, — "  If  the  surplus  of  my  personal  property, 
after  [430]  P^J^ig  all  other  legacies,  shall  exceed  £12,000  sterling,  he"  (that  is  James) 
"  shall  pay  to  his  brother  Archibald,  or  his  heirs,  such  amount  as,  added  to  the  assumed 
valuation  of  Blackford,  &c.  (if  unsold  by  me),  shall  make  his  share  up  to  £6000." 
He  goes  on,  ''but  if  the  aforesaid  surplus  do  not  exceed  £12,000,  then  its  amount 
shall  be  added  to  the  assumed  value  of  Blackford,  &c.,  and  the  aggregate  sum  divided 
into  five  parts,  three  of  which  shall  fall  to  James,  and  two  to  Archibald."  Then  there 
is  a  further  provision  to  the  wife,  if  she  survives  him,  "  to  alienate  by  gift  or  bequeath 
by  will  any  portion  or  portions  of  my  personal  or  moveable  property,  of  which  she  is 
to  enjoy  the  use  or  income,  not  exceeding  in  all  £3000  sterling." 

Here  are  three  clauses  following  the  nomination  of  James  as  residuary  legatee.  The 
first  provides  for  a  division  of  the  surplus  above  £12,000  between  James  and  Archibald  ; 
the  second  for  a  division  between  them  in  the  event  of  its  being  under  £12,000;  and 
the  third  authorises  his  wife,  if  she  survive  him,  to  dispose  of  £3000  of  the  residue. 
The  question  that  occurs,  and  it  is  attended  with  some  difficulty,  is,  whether  or  not 
these  three  clauses  are  contended  to  stand  good,  even  though  the  conditional  nomina- 
tion of  James  as  residuary  legatee  should  fail  by  his  having  predeceased  the  widow! 
That  is  the  alternative.  But  whatever  construction  be  adopted,  the  residue  is  not 
intestacy.  It  is  disposed  of  by  the  codicil,  or  if  not,  then  the  predecease  of  James 
lets  in  the  operation  of  the  previous  residuary  bequest  under  the  trust-deed ;  so  that^ 
either  way,  Mrs.  Miller's  claim  is  excluded. 

I  am  of  opinion,  therefore,  that  the  first  question  must  be  answered  in  the  negative, 
and  that  supersedes  the  necessity  of  answering  the  second. 

Lord  Deab. — I  am  of  opinion,  with  your  Lordship,  that  the  first  question  should 
be  answered  in  the  negative,  and  that  supersedes  the  necessity  of  considering  the  second 
question. 

By  the  original  trust-deed  the  widow,  if  she  survived  her  husband,  got  the  liferent 
of  the  property,  and  also  a  right  to  the  residue,  in  clear  and  unequivocal  terms,  and 
unless  it  can  be  shewn  that  this  bequest,  so  far  as  regards  residue,  has  been  recalled 
by  the  codicil,  it  must  receive  effect.  Now,  there  are  just  two  views  which  can  be 
taken  of  the  codicil,  in  respect  of  one  or  other  of  which  it  can  be  contended  there 
was  a  revocation  in  whole  or  in  part. 
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The  first  view  is,  that  notwithstanding  the  words  used  with  reference  to  James, 
viz.  "if  he  shall  survive,"  &c.,  and  the  other  conditions  contained  in  the  complex 
sentences  which  follow,  there  is  an  absolute  right  given  to  James  and  Archibald  in 
any  event  But  although  a  plausible  argument  was  submitted  to  us  in  support  of  that 
view,  I  agree  with  your  Lordship  that  it  is  not  well  founded.  Indeed  it  did  not  present 
itself  to  me  with  the  same  force  which  it  seems  to  have  done  to  your  Lordship.  I  am 
quite  clear  that  the  right  was  given  to  James  only  if  he  should  survive  the  testator 
and  his  spouse,  and  that  Archibald  was  only  to  take  if  James  had  succeeded  by 
survivance.  The  three  portions  of  the  deed  are  so  linked  together  that  I  cannot 
separate  them.  The  other  and  more  plausible  view  is,  that  the  power  of  absolute 
disposal  given  to  the  widow  by  the  codicil  as  regards  £3000  of  the  residue,  is  incon- 
sistent with  the  supposition  that  she  had  right  to  the  whole  of  the  residue.  The 
plausibility  of  this  view  is  increased  by  the  generality  of  the  words  "if  she  survive 
me."  But  I  am  of  opinion  that  this  view  also  is  not  well  founded.  The  plain 
meaning  is  that  the  widow  might,  in  the  lifetime  of  James,  dispose  to  the  extent 
of  £3000  of  the  residue,  which  otherwise,  if  he  survived  her,  would  have  been  wholly 
his.  It  would  be  a  strong  thing  to  say  that  the  conferring  of  this  power  operated  as 
a  revocation  of  the  bequest  of  the  residue  in  the  previous  deed.  If  the  testator  had 
wished  to  revoke  that  bequest,  he  could  easily  have  done  so  in  express  terms.  It  is 
not  likely  that  he  would  have  left  it  as  matter  of  mere  inference  from  a  complex  clause 
like  this,  and  I  am  satisfied  that  he  did  not  mean  to  do  so. 

Lord  Ardmillan. — The  claim  by  Mrs.  Miller  here  is  made  upon  the  footing  of 
intestacy.  She  maintains  that  the  residue  of  this  estate  has  not  been  effectually 
disposed  of  by  the  testator,  Major-General  Ogilvie,  and  therefore  falls  into  [431]  intestacy. 
Where  a  trust^leed  disposes  of  the  whole  of  an  estate,  intestacy  is  never  to  be  presumed, 
and  never  to  be  lightly  implied.     It  must  be  clear  and  unequivocal. 

Now,  in  this  case  we  have  a  trust-deed,  in  which,  with  the  exception  of  certain 
furniture  and  wines  and  spirits,  the  whole  estate  is  made  over  to  trustees  for  the 
purposes  therein  expressed,  and  the  residue  is  left  to  the  widow.  Had  this  deed  stood 
alone,  of  course  the  widow  would  have  taken,  but  then  there  is  a  codicil  holograph  of 
the  testator,  which  is  said  to  make  several  important  changes.  It  commences  by 
revoking  certain  legacies,  which  by  the  way  shews  that  the  testator  knew  how  to  express 
a  revocation  when  he  so  intended ;  and  it  confirms  certain  other  legacies.  He  then 
declares  that  "  if  the  said  James  shall  survive  myself  and  spouse,  he  shall  be  considered 
my  residuary  legatee,"  &c. 

He  then  mdkes  arrangements  in  favour  of  Archibald,  which  are  conditional  upon 
James's  survivance  both  of  the  testator  and  his  spouse,  because  James  is  "  to  pay  to  his 
brother  Archibald,  or  his  heirs,  such  amount,"  &c.  So  far  there  is  nothing  which 
touches  the  question  of  residue,  except  in  the  event  of  James  surviving  the  testator  and 
his  spouse ;  but  then  we  come  to  the  very  important  clause,  "  I  further  authorise,"  &c., 
which  was  very  strongly  and  very  properly  pressed  on  us  by  Mr.  Watson.  This 
argument  is,  that  this  clause  must  be  read  to  mean  a  conversion  of  the  bequest  of  the 
r^due  in  favour  of  his  wife  into  a  provision  of  £3000  in  her  favour.  But  we  must 
read  the  codicil  and  settlement  together  as  parts  of  one  settlement,  and  the  result  to  my 
mind  is,  that  this  clause  was  intended  to  meet  the  case  of  James  surviving  the  testator ; 
but  the  widow  also  surviving  him,  and  enjoying  her  liferent,  in  which  case  it  was 
intended  to  enable  the  widow  to  alienate,  by  gift  or  bequest,  a  certain  amount  of  that 
residue,  which  might  ultimately  become  the  property  of  James,  in  the  event  of  his 
survivance  of  the  widow.  In  that  view,  it  is  not  inconsistent  with  the  trust-deed,  and 
it  is  not  a  reasonable  implication  from  the  clause,  that  we  should  read  it  as  amounting 
to  a  revocation  of  the  provision  of  the  residue  in  favour  of  the  widow.  If  that  revoca- 
tion was  desired,  it  would  have  been  expressed.  The  result  of  such  implication  would 
be  intestacy,  so  far  as  the  residue  is  concerned.  As  I  have  already  said,  that  result  is 
not  to  be  presumed,  or  even  lightly  implied,  from  a  construction  of  one  of  several  deeds 
forming  a  settlement  of  an  estate.  The  answer  to  the  first  query  renders  it  unnecessary 
for  me  to  give  any  opinion  upon  the  second. 

Lord  Kinlooh. — I  am  of  the  same  opinion.  This  instrument,  called  a  codicil,  is 
not  a  deed  of  revocation,  but  of  alteration ;  and  except  in  so  far  as  it  alters  the  original 
settlement,  that  settlement  remains  entire.  The  question  is,  how  far  the  alteration 
extends.  The  contention  for  Mrs.  Miller  is,  that  the  residuary  bequest  to  Mrs.  Ogilvie 
was  entirely  recalled  by  the  codicil ;  that  the  residue  was  given  contingently  to  James 
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Ogilvie ;  and  that  if  that  contingency  did  not  emerge,  the  residue  was  left  to  intestacy. 
I  cannot  adopt  that  view,  which  seems  to  me  at  variance  with  the  presumable  intentiong 
of  the  testator,  and  with  the  terms  of  the  instrument,  fairly  construed.  The  other  view 
is,  that  the  original  settlement  was  simply  altered,  to  the  effect  that  in  a  cei-tain  event 
James  Ogilvie  should  be  residuary  legatee,  and  Mrs.  Ogilvie  was,  in  that  case,  to  hare 
the  right  to  charge  the  residue  with  a  sum  not  exceedic^  £3000 ;  but  that  if  the  event 
of  James  becoming  residuary  legatee  did  not  emerge,  then  the  original  residuary  bequest 
to  Mrs.  Ogilvie  was  to  stand.  That,  I  think,  is  the  only  rational  interpretation  of  the 
two  deeds,  and  the  only  one  consistent  with  the  principle  applicable  to  such  cases,  viz. 
that  both  deeds  are  to  be  viewed  in  combination  as  one  testamentary  settlement,  and 
that  no  effect  is  to  be  given  to  the  altering  deed  beyond  what  it  distinctly  expresses. 

T^e  SoUcitor-GenercU  having  asked  for  expenses, — 

Watson, — This  is  not  a  case  where  the  unsuccessful  claimant  should  be  found  liable 
in  expenses.  Had  the  trustees  brought  an  action  of  multiplepoinding,  they  would  have 
been  entitled  to  be  refunded  the  expenses  of  bringing  the  action  out  of  the  trust-funds, 
and  the  lodging  [432]  ^^  claims  in  such  an  action  would  have  been  less  expensive  than 
this  special  case. 

The  Court  thought  that  Mrs.  Miller  should  be  found  liable  in  expenses,  as  she  had 
chosen  this  form  of  action,  and  must  abide  the  consequences.  Besides,  the  trustees  did 
not  here  get  decree  of  exoneration. 

The  following  interlocutor  was  pronounced  : — "  Find  and  declare  that  Mrs.  Isobel 
or  Isabella  Ogilvie  or  Miller  and  her  husband  are  not  entitled  to  one-third  part  of  the 
residue  of  the  estate  of  the  late  Major-General  John  Ogilvie ;  and,  in  respect  of  the 
above  finding  and  declaration,  find  that  the  second  question  raised  in  the  special  case 
does  not  arise  for  decision,  and  decern :  Find  the  said  Mrs.  Isobel  or  Isabella  Ogilvie  or 
Miller,  and  John  Miller,  her  husband,  liable  in  expenses,  and  remit,"  &c 

Jaxss  Renton,  S.S.C. — Stuart  Neilbon,  W.S. — Agents. 


No.   94.  VIII.  Maophkrson,  432.     27   Jan.   1870.     1st  Di v.— Sheriff  of 

Aberdeenshire,  M. 

Anne  Brown,  Appellant. — Scott 
James  Gordon,  Respondent. — Eeid. 

Proof — Re-examinaiion — A.  S.  lOth  July  1839,  see.  83. — In  an  action  of  filiation  one 
of  the  pursuer's  witnesses  gave  evidence  contradicting  the  pursuer's  case.  After 
judgment  of  absolvitor  had  been  pronounced  the  pursuer  presented  an  incidental 
petition,  under  sec.  83  of  A.  S.  10  July  1839,  for  re-examination  of  thewitDCSs, 
alleging  that  she  had  been  suborned  by  the  defender  to  give  false  evidence,  but  was 
now  prepared  to  tell  the  truth.  The  Sheriff  refused  the  motion.  Held,  on  appeal, 
that  the  Sheriff  had  rightly  exercised  his  discretion,  in  respect  that  the  re-examina- 
tion of  the  witness  would  be  of  evil  example,  and  could  not  affect  the  judgment^  the 
testimony  of  such  a  witness  being  unworthy  of  credit,  and  the  pursuer's  evidence 
being  otherwise  insufficient 

In  an  action  of  filiation  at  the  instance  of  Anne  Brown  against  James  Grordon,  after 
several  adjourned  diets,  the  proof  was  declared  closed,  and  avizandum  made  with  the 
cause  upon  30th  July  1869.  Thereafter,  the  Sheriff-substitute  (Comrie  Thomson)  pro- 
nounced the  following  interlocutor : — "  Finds  that  the  pursuer  has  failed  to  prove  that 
the  defender  is  the  father  of  the  child  libelled :  I'heref ore  assoilzies  the  defender  from 
the  conclusions  of  the  summons,"  &c.'*' 

*  "Note. — The  pursuer  mentions  a  variety  of  occasions  on  which  she  saya  that  the 
defender  had  connection  with  her.  The  only  evidence  corroboratory  of  any  part  of  her 
statement,  however,  is  that  of  her  sister,  who  says  that  she  once  saw  the  pursuer  go 
into  the  defender's  bedroom  early  in  the  morning  with  his  stockings.  If  tnie,  that  fact 
is  certainly  not  sufficient  to  establish  the  pursuer's  case.     On  the  other  hand,  the 
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[433]  The  pursuer  appealed  to  the  Sheriff,  and  along  with  her  appeal  she  presented 
an  incidental  petition,  in  terms  of  the  83d  section  of  the  Act  of  Sederunt  of  10th  July 
1839,  craving  to  be  allowed  to  re-examine  one  of  the  witnesses,  Isabella  Goutts,  who 
had  been  formerly  examined  in  the  cause.  The  petition  proceeded  upon  a  narrative 
that  Coutts,  since  her  examination,  had  confessed  to  several  witnesses  that  the  evidence 
she  had  given  at  her  examination  was  untrue ;  that  she  had  been  induced  by  the 
defender  to  swear  falsely  by  the  promise  of  money ;  and  that  she  was  prepared,  if 
re-examined,  to  tell  the  whole  truth. 

The  Sheriff  pronounced  the  following  interlocutor  : — "The  Sheriff  having  considered 
the  pursuer's  appeal,  with  her  reclaiming  petition,  the  defender's  answers  thereto,  proof, 
and  whole  process,  and  also  the  incidental  petition,  No.  6  of  process,  craving  warrant  to 
cite  Isabella  Coutts,  a  witness  examined  for  the  pursuer  on  13th  April  last,  in  order  to 
her  re-examination,  with  the  answers  to  said  petition,  finds,  in  the  circumstances  of  this 
case,  and  considering  the  long  delay  that  has  occurred  since  the  said  witness  was 
examined,  and  since  the  pursuer  closed  her  proof,  after  being  allowed  an  opportunity  of 
contradicting  the  evidence  of  the  said  Isabella  Coutts,  that  it  would  be  irregular  and 
incompetent  to  grant  warrant  as  craved :  Further,  finds  that  the  pursuer  has  failed  to 
shew  weighty  cause  for  such  a  course,  in  terms  of  the  Act  of  Sederunt  10th  July  1839, 
section  83  :  Therefore  refuses  said  incidental  petition ;  and,  on  the  merits  of  the  cause, 
dismisses  the  pursuer's  appeal,  and  affirms  the  judgment  appealed  from."  * 

The  pursuer  appealed,  and  at  the  bar  stated  that  she  proposed  to  re-examine  the 
defender  in  corroboration  of  Coutts. 
At  advising, — 

Lord  Presidbnt. — It  appears  from  the  proof  in  this  case,  and  it  is  admitted  by  her 
counsel  at  the  bar,  that  the  pursuer  has  entirely  failed  to  prove  her  case.  She  now 
presents  an  incidental  petition  proposing  to  adduce  additional  evidence,  under  section 
83  of  the  Act  of  Sederunt  1839. 

That  section  gives  power  to  the  Sheriff,  after  a  proof  is  closed,  to  allow  additional 
evidence,  on  a  petition  alleging  "  very  weighty  reasons."  It  is  therefore  obvious  that 
the  case  contemplated  is  most  exceptional,  and  will  only  be  allowed  where  peculiar 
reasons  justified  the  closing  of  the  proof. 

It  is  altogether  in  the  discretion  of  the  Sheriff  whether  he  shall  listen  to  the  applica- 
tion at  all,  and  in  this  case  he  refused  to  do  so.  We  are  asked  to  reverse  this  decision, 
and  allow  the  proof,  and  we  must  accordingly  observe  what  is  the  precise  proposal  made 
to  us. 

The  failure  of  the  proof  led  was  the  result  of  the  complete  failure  of  the  evidence 
of  Isabella  Coutts,  whom  the  pursuer  had  expected  to  be  a  witness  in  her  favour,  and 
to  corroborate  some  of  her  most  material  statements,  instead  of  which  she  turned  out  a 
most  hostile  witness  to  the  pursuer's  case.  Now,  I  must  say  that  I  consider  that  girl's 
evidence  to  have  been  inconsistent  with  truth.  I  do  not  believe  her.  The  pursuer  in 
this  incidental  petition  states  that  since  Coutts  gave  this  evidence  she  has  admitted  to 

pursuer's  own  witness,  Coutts,  speaks  to  her  having  seen  the  grossest  familiarities 
between  the  pursuer  and  two  of  the  servants  on  the  defender's  father's  farm  ;  and  her 
evidence  on  that  point,  although  impugned  by  the  witnesses  Mackintosh,  is  borne  out 
by  Adam  Grant  and  Finlay  Noble. 

"  The  proof  in  this  case  was  concluded  on  31st  May  last.  More  than  one  adjournment 
had  been  allowed  on  the  pursuer's  motion  in  the  course  of  the  proof.  On  the  30th 
July,  being  the  last  day  of  the  session,  the  pursuer's  agent  stated  that  he  had  been 
making  inquiries,  and  that  he  intended  to  present  a  petition  under  the  Act  of  Sederunt 
to  be  allowed  to  lead  further  evidence,  with  the  view  of  shewing  that  the  witness 
Coatts  had  been  tampered  with.  The  defender  opposed  any  delay,  and  asked  for  a 
judgment  on  the  merits.  The  Sheriff-substitute  felt  that  he  would  not  have  been 
justified,  in  the  circumstances,  in  allowing  farther  delay.  Thereupon  the  pursuer's 
agent  intimated  that  any  further  proceedings  in  the  cause  must  be  in  his  absence,  and 
he  was  not  present  during  the  discussion." 

*  "  NoTK. — The  course  of  proceeding  which  the  pursuer  craves  in  her  incidental 
petition  would  be  of  evil  example  and  dangerous  consequences,  especially  in  the  circum- 
stances of  this  case,  and  after  so  long  delay. 

"  On  the  merits  the  Sheriff  agrees  with  the  Sheriff-substitute.  Putting  aside  Coutts 
altogether,  there  is  no  proof  sufficient  to  corroborate  the  pursuer  on  essential  points." 
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various  parties  that  her  evidence  was  untrue,  and  she  is  prepared,  if  recalled,  to  con- 
tradict her  previous  statements.  The  pursuer  further  proposes  to  examine  the  defender, 
and  ask  him  whether  he  did  not  suborn  the  witness  to  perjure  herself. 

Undoubtedly,  this  is  a  novel  and  peculiar  proposal ;  and  having  given  it  the 
[434]  "ic)st  anxious  attention,  I  have  come  to  be  of  opinion  that  the  Sheriff  was  right 
As  he  say.^,  it  would  be  "  of  evil  example  and  dangerous  consequences,"  because  it 
would  tond  to  encourage  an  unsuccessful  party  to  obtain  evidence  inconsistent  with  that 
previously  led,  and  involve  the  witnesses  in  a  charge  of  perjury.  In  addition,  it  seems 
to  me  that  the  pursuer  has  very  little  interest  to  press  this  re-examination.  Although 
Coutts  were  to  say  everything  that  the  pursuer  tells  us  she  will  say  if  re-examined,  that 
would  not  advance  the  pursuer's  case,  because  the  witness  would  not  be  worthy  of  credit. 
If  the  pursuer  could  satisfy  us  that  the  defender  would  admit  the  charge  of  subornation 
of  perjury,  it  would  be  different.  But  that  is  a  speculation  which  I  do  not  think  it 
likely  would  be  borne  out  by  the  result,  and  I  am  for  dismissing  the  petition,  and 
affirming  the  judgment  of  the  Sheriff. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — "  Affirm  the  Sheriff's  interlocutor  of 
3d  September  1869,  in  so  far  as  he  refuses  the  pursuer's  incidental  petition:  On  the 
merits,  find  that  the  pursuer  has  failed  to  prove  that  the  defender  is  the  father  of 
the  pursuer's  illegitimate  child  mentioned  in  the  record :  Therefore  refuse  the  appeal, 
and  decern :  Find  the  defender  entitled  to  expenses  incurred  by  him  in  the  inferior 
Court  since  the  Sheriff-substitute's  interlocutor  of  30th  July  1869 :  Find  him  also 
entitled  to  expenses  in  this  Court,  and  remit,"  &c. 

W.S.  Stuart,  S.S.C— Rexton  S:  (Iray,  S.S.C— Agents. 


No.  95.  VIII.  Macphbrson,   434.     27  Jan.    1870.     1st   Div.— Sheriff  of 

Ross  and  Cromartv,  M, 

Stornoway  Pier  and  Harbour  Commission,  Appellants. — SoL-Gen,  Clark 

— Asher. 
Andrew  Gibson,  liespondent. — D.-F,  Gordon — Monro. 

Harbour-Dues — 28  ^  29  Vict.  c.  76. — The  Stornoway  Harbour  Commissioners  were 
authorised  by  statute  to  levy  dues  according  to  a  schedule  in  which  a  number  of 
articles  are  enumerated.  In  this  schedule  there  was  the  entry,  "  salt,  i)er  ton,  3d." ; 
and  it  was  stated  that  unenumerated  articles  were  to  pay  a  certain  rate  per  barrel 
bulk,  if  by  measurement,  or,  if  by  weight,  a  certain  rate  per  ton.     Held  that  salt,  not 

•  in  bulk  but  in  barrels,  was  not  an  unenumerated  article,  but  was  to  be  charged  per 
ton  according  to  the  entry  in  the  schedule. 

]3y  Act  28  &  29  Victoria,  cap.  Ixxvi.,  the  Pier  and  Harbour  Commissioners  of 
Stornoway  are  authorised  to  levy  certain  rates  and  dues  on  vessels  and  goods  entering 
the  harbour  according  to  a  schedule  annexed  to  the  Act. 

In  this  schedule  "  empty  barrels "  are  charged  a  halfpenny  each,  and  "  salt,  per 
ton,"  is  charged  threepence;  while  all  articles  not  specially  enumerated  in  the  schedule 
are  chargeable,  if  by  weight,  eightpence  per  ton,  and  if  by  bulk,  a  penny  per  barrel 
bulk. 

In  the  present  action  the  Commissioners  sued  Andrew  Gibson,  fishcurer^  Stornoway, 
for  "  £29,  15s.  8d.,  being  the  amount  of  an  account  for  harbour-dues  "  on  articles  landed 
or  shipped  on  his  behalf  between  April  and  October  1868. 

The  defender  admitted  that  he  owed  £26,  9s.  lid.,  but  objected  to  the  account  in 
so  far  as  he  had  been  charged  for  1262  barrels  filled  with  salt  at  the  rate  of  Id.  each, 
while  the  proper  charge  should  have  been  3d.  per  ton,  according  to  the  schedule. 

The  pursuers  alleged  that  the  charge  "  salt,  per  ton,  3d."  in  the  schedule  referred  to 
salt  in  bulk,  and  not  to  "  salt  in  barrels."  Barrels  filled  with  salt  were  not  mentioned 
in  the  schedule,  and  consequently,  [435]  being  "  unenumerated  articles,"  were  to  be 
charged  "  by  measurement  per  barrel  bulk  "  a  penny  each. 
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The  Sheriff-substitute  (Macdonald)  held  that  "  salt  in  barrels  "  was  an  unenumer- 
ated  article,  and  that  the  Commissioners  were  entitled  to  charge  "  by  measurement  per 
barrel  bulk  "  8d.  (a  ton  of  salt  filling  eight  barrels),  and  accordingly  he  gave  decree  in 
terms  of  the  libel. 

The  Sheriff  (Moncrieff)   recalled   this  interlocutor,  and  gave  effect  to  the  plea  of 
the  defender,  that   the  proper  charge  upon  salt   in  barrels  was   enumerated  in  the 
schedule,  and  was  "  salt,  per  ton,  3d.,"  and  he  accordingly  gave  decree  only  for  the  sum 
admitted  by  the  defender. 
The  pursuers  appealed. 
At  advising, — 

Lord  PREsrDENT. — The  defender,  Mr.  Gibson,  imports  salt  into  Stornoway  in  barrels, 
and  the  Harbour  Commissioners  do  not  say  that  that  is  unlawful,  or  that  he  is  not 
entitled  to  do  it.  They  say,  no  doubt,  that  the  effect  is  to  give  him  a  certain  advantage, 
because  he  wants  barrels  at  any  rate,  and  by  bringing  the  two  articles  into  such  a 
relation  that  the  salt  fills  the  barrels,  he  gets  off  with  a  smaller  duty  than  he  would 
otherwise  have  to  pay.  Now,  if  that  were  put  in  the  form  of  a  charge  against  the 
defender,  that  he  was  evading  the  duty,  it  would  raise  a  different  question ;  but  the 
way  in  which  the  account  is  framed  completely  excludes  that  view,  because  the  charge 
is  made  on  the  footing  that  the  importation  of  the  salt  in  barrels  is  lawful,  and  is 
provided  for  by  the  table;  and  it  is  accordingly  charged  at  the  rate  of  Id.  per  barrel, 
as  being  the  rate  justified  and  allowed  by  the  table.  The  question  is,  are  the  Harbour 
Commissioners  entitled  to  do  that? 

The  ground  on  which  they  proceed  is,  that  salt  imported  in  barrels  is  not  enumerated 

ia  the  table,  and  therefore  falls  under  the  description  of   ''all  other  unenumerated 

articles."     Here,  they  say,  is  a  commodity  not  enumerated,  which  can  be  measured  by 

barrel  bulk,  and  therefore  must  pay  Id.  per  barrel  by  the  table.     The  whole  question 

is,  whether  the   commodity   is,  "  unenumerated " ;  and  the   defender  maintains,  with 

mat  apparent  reason,  that  what  he  imported  is  salt,  and  that  salt  is  enumerated,  and  he 

w  willing  to  pay  at  the  rate  of  3d.  per  ton.     But  the  pursuers  reply,  "  the  charge  of  3d. 

I)er  ton  on  salt  is  for  salt  in  bulk  only,  and  therefore  salt  in  barrel  is  unenumerated." 

That  narrows  the  question  to  the  point  whether,  when  you  state  a  commodity  as  salt, 

and  say  per  ton,  you  confine  the  description  to  salt  in  bulk.     I  cannot  hold  that  to  be 

a  reasonable  construction,  and  I  agree  with  the  Sheriff  that  the  words  "  per  ton  "  are 

expressive  of  the  rate  of  duty,  and  not  of  the  form  or  manner  in  which  the  commodity 

is  packed  and  imported.     The  entry  of  figures  would  have  no  meaning  otherwise.     There 

are  a  great  many  other  articles  in  the  table  which  are  charged  per  ton  as  well  as  salt, 

such  as  molasses,  oil,  sugar,  tow,  yarn,  and  it  is  clearly  impossible  to  say  that  these 

articles  are  unenumerated  if  they  come,  not  in  bulk,  but  in  the  ordinary  way,  in  barrels 

or  in  hogsheads,  or  as  packages.     Further  light  is  thrown  on  the  question  by  the  fact 

that  the  table  fixes  the  rate  "  per  ton  "  for  certain  goods  which  are  specified  as  being  "  in 

bulk."    Thus  "bark,  in  bulk,  per  ton,"  is  to  be  charged  Is.     Now,  if  "bark,  per  ton," 

were  equivalent  to  "  bark  in  bulk,"  why  add  the  words  "  in  bulk  "  ?    The  words  "  per 

ton,"  therefore,  must  be  held  to  mean  no  more  than  they  naturally  express ;  and  that 

is  the  quantity  for  which  a  certain  rate  is  to  be  charged. 

On  these  grounds  I  think  the  Sheriffs  judgment  is  right. 

Lord  Deas. — This  is  at  first  sight  a  somewhat  perplexing  question.     It  may  be 

said  to  relate  to  the  duty  which  is  to  be  paid  by  the  respondent  on  each  eight  barrels 

of  salt.     If  the  barrels  had  been  empty,  they  would  have  paid  4d.  at  one  halfpenny 

each  ;  while  the  salt,  if  it  had  not  been  contained  in  the  barrels,  would  have  paid  a 

doty  of  3d.,  being  7d.  in  all.     But  because  the  salt  is  contained  in  these  eight  barrels, 

it  is  urged  by  the  respondent  that  the  duty  leviable  is  only  3d.     That  is  a  very  curious, 

and  not  a  satisfactory  result.     [436]  I^  ^^^  Commissioners  had  contended  that  they 

were  entitled  to  both  dflftes,  that  would  have  been  a  more  plausible  ground  than  the 

one  on  which  they  rest  their  claim.     The  table  charges  empty  barrels  one  halfpenny 

each,  and  the  word  barrel  by  itself  may  be  held  equivalent  to  the  words  empty  barrel ; 

and  if  so,  the  eight  should  pay  4d.,  while  the  salt  pays  3d.     Now,  I  must  say  that  there 

might  be  a  great  deal  said  for  that  construction.     But  that  is  not  the  contention  of  the 

Commissioners.     Their  contention  is,  that  although  barrels  are  articles  enumerated  in 

the  table,  and  salt  is  enumerated  also,  still,  when  they  are  combined,  they  are  to  be 

held  as  no  longer  enumerated  articles,  and  duty  is  to  be  leviable  upon  them  at  8d.  per 

ton,  if  ty  weight,  or,  if  by  measurement,  Id.  per  barrel  bulk,  which  in  the  present  case 
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(there  being  eight  barrels)  is  the  same  thing.     I  am  unable  to  adopt  this  construction 
and  therefore  I  arrive  at  the  same  result  as  your  Lordship. 

Lords  Ardmillan  and  Kinloch  concurred. 

The   following  interlocutor  was   pronounced: — "Refuse  the  appeal,  and  decern: 
Find  the  appellants  liable  in  expenses,  and  remit/'  &c. 

Stuart  &  Cheyne,  W.S. — Morton,  Whitehead,  ife  Greig,  W.S. — Agents. 


No.  96.  VIII.  Macpherson,  436.      27   Jan.    1870.     1st  Div.— Sheriif  of 

Dumfriesshire,  M. 

John  Dinwoodie  (Inspector  of  Dumfries),  Pursuer  (Respondent). — Millar— 

Burnet. 
William  Graham  (Inspector  of  Hoddam),  Defender  (Appellant). — 

Fraser — Latwaster. 

Poor — Lunatic—Settlement — Relief. — A  person  found  insane  in  a  parish,  without 
means,  in  Scotland,  was  lodged  by  the  inspector  of  poor  in  a  lunatic  asylum,  in 
terms  of  the  Act  20  &  21  Vict.  c.  71.  In  an  action  of  relief  brought  by  the 
inspector  against  the  parish  of  the  lunatic's  settlement,  the  defence  was  that  the 
lunatic  had  means  in  England.  Held  that,  whether  the  lunatic  had  means  in 
England  or  not,  the  pursuer  was,  in  the  circumstances,  entitled  to  treat  the  lunatic 
as  a  pauper  lunatic,  and  was  entitled  to  relief  from  the  parish  of  his  settlement 

In  the  year  1868  James  Thorburn  was  found  insane  in  the  parish  of  Dumfries 
without  any  private  means  or  known  property  or  income  in  Scotland.  The  inspector 
of  poor  of  the  parish,  after  obtaining  a  warrant  from  the  Sheriff,  in  terms  of  the  Act 
20  <^  21  Vict.  cap.  71,  lodged  him  in  the  Southern  Counties  Lunatic  Asylum. 

On  the  7th  of  August  1868  the  inspector  of  poor  of  Dumfries  gave  the  statutory 
notice  to  the  inspector  of  poor  of  Hoddam,  the  parish  of  Thorburn's  birth,  that  he 
had  become  chargeable  upon  the  parish  of  Dumfries,  and  claimed  relief  from  the 
expense  of  his  support.  In  consequence  of  the  refusal,  on  the  part  of  the  inspector  of 
Hoddam,  to  admit  this  claim,  the  inspector  of  Dumfries  raised  this  action  in  the  Sheriff- 
court  of  Dumfriesshire  against  him  for  payment  and  relief.  The  defence  stated  by  the 
inspector  of  Hoddam  was  "  (1)  A  denial  that  the  said  James  Thorburn  is,  in  the  sense 
of  the  Poor-Law  Act,  a  proper  object  of  parochial  relief,  he  having  right  to  an  annuity 
of  £40  a-year,  which  sum  is  adequate  for  his  support.  (2)  That  the  pursuers  were 
bound  to  have  exhausted  the  funds  of  the  said  James  Thorburn  before  seeking  relief 
from  the  parish  of  his  settlement.  (3)  That  he  admitted  that  the  said  James  Thorburn 
was  born  in  Hoddam,  and  has  his  settlement  there." 

The  pursuer  stated  that  he  did  not  know  and  did  not  admit  that  Thorburn  had 
right  to  any  annuity. 

The  Sheriff-substitute  (Hope)  pronounced  the  following  interlocutor: — "Finds  it 
admitted  that  James  Thorburn  is  a  lunatic,  and  presently  confined  in  the  Southern 
Counties  Asylum,  Dumfries;  that  he  was  [437]  found  in  the  parish  of  Dumfries 
without  private  means,  and  that  he  has  no  known  property  or  income  in  Scotland  ; 
that  he  was  admitted  to  said  asylum  on  a  warrant  by  the  Sheriff,  obtained  in  terms  of 
the  Act  20  &  21  Vict.  cap.  71,  on  the  application  of  the  pursuer;  that  he  is  a  native 
of  the  parish  of  Hoddam,  which  is  the  parish  of  his  legal  settlement ;  that  the  defender 
avers  that  the  said  James  Thorburn  has  right  to  an  annuity  or  allowance  of  £40  a-year, 
but  that  the  pursuer  avers  ignomnce  of  this  fact,  and  does  not  admit  it;  that  the 
several  sums  sued  for  have  been  advanced  by  the  pursuer  on  account  of  the  said  James 
Thorburn ;  that  the  pursuer,  on  or  about  the  7th  day  of  August,  gave  the  statutory 
notice  to  the  defender  of  the  said  lunatic  having  become  chargeable  to  the  pariah  of 
Dumfries :  With  reference  to  these  findings  of  facts,  finds,  in  law,  that  the  said  James 
Thorburn,  at  the  time  of  his  admission  to  the  said  asylum,  fell  to  be  dealt  with  as  a 
pauper  lunatic,  and  that  the  burden  of  ascertaining  whether  he  is  or  not  a  pauper,  and 
of  recovering  his  funds,  if  such  exist,  rests  upon  the  parish  of  Hoddam  as  the  parish 
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of  his  settlement ;  that  the  pursuer  is  entitled  to  be  reimbursed  by  the  defender  for  the 
advances  made  on  the  behalf  of  the  said  James  Thorburn  as  libelled  :  Therefore  repels 
the  defences,"  &c. 

On  appeal,  the  Sheriff  (Napier)  adhered. 

The  defender  appealed,  and  craved  to  be  allowed  a  proof  of  his  averment  with 
regard  to  Thorbum's  means. 

At  advising, — 

Lord  President. — I  think  the  Sheriffs  have  taken  a  sound  view  of  the  position 
and  the  relation  of  the  two  parishes.  The  gentleman  whose  confinement  in  the  asylum 
gave  rise  to  the  question  was  certainly  not  a  pauper  except  by  reason  of  his  lunacy. 
He  was  an  able-bodied  man,  and  there  is  no  reason  to  suppose  that  he  was  not  in  a 
position  to  maintain  himself  but  for  the  unfortunate  state  of  his  mind.  That  led  to  his 
being  placed  in  the  asylum,  without  any  security  to  the  superintendent  for  the  expenses 
to  be  incurred  on  his  behalf.  In  that  view  he  was  a  pauper.  It  is  now  alleged  that 
he  was  then,  and  is  still,  entitled  to  an  annuity  payable  for  him  by  a  person  in  London. 
But  at  the  time  of  his  committal  on  the  Sheri^'^s  warrant  there  was  no  fund  in  Scotland 
out  of  which  any  payment  could  be  obtained  for  his  maintenance,  and  no  estate 
belonging  to  him  inmiediately  available  for  that  purpose.  The  superintendent 
of  the  asylum  and  the  inspector  of  poor  of  the  parish  were  equally  without  funds  for 
that  purpose. 

The  question  does  not  turn  on  any  particular  clause  of  the  Lunacy  or  the  Poor-Law 
Act.  The  question  is,  whether  the  inspector  of  Dumfries  was  entitled  to  treat  this 
person  in  the  circumstances  as  a  pauper  lunatic,  to  the  effect  of  placing  and  maintaining 
him  in  the  asylum,  with  the  right  of  reimbursement  from  the  parish  of  his  settlement. 
I  think  he  was,  and  that,  having  advanced  money  in  the  exercise  of  a  statutory  power, 
he  has  a  right  to  be  relieved  by  Hoddam.  If  there  be  funds,  as  the  inspector  of 
Hoddam  alleges,  sufficient  to  reimburse  everybody,  these  will  be  available  to  Hoddam, 
and  relieve  the  ratepayers  of  that  parish,  but  it  lies  with  that  parish  and  its  inspector 
to  make  these  funds  available. 

Lord  Dbas. — I  am  of  the  same  opinion.  There  was  nothing  irregular  in  the 
warrant  or  proceedings  in  regard  to  this  gentleman ;  and  even  if  there  were,  that  does 
not  touch  the  question.  He  was  found  in  Dumfries  in  the  position  of  not  being  able 
to  do  anything  for  himself,  and  he  was  entitled  to  relief  in  the  meantime.  As  a  natural 
consequence,  the  inspector  of  Dumfries  had  a  right  of  relief  against  Hoddam,  which  is 
admitted  to  be  the  parish  of  settlement.  The  subsequent  discovery  of  private  means 
available  for  the  maintenance  of  the  lunatic  makes  no  difference  in  the  position  of 
parties.  If  it  were  necessary  to  go  beyond  that,  I  would  say  that  it  was  more  reasonable 
that  the  liability  should  be  undertaken  by  Hoddam  than  by  Dumfries,  as  the  former 
had  more  information  [438]  about  the  lunatic's  means  than  Dumfries  had,  and  the 
whole  interest  of  Hoddam  is  to  stand  on  an  abstract  point  of  law.  I  think  the  expenses 
of  raising  this  question  should  never  have  been  incurred. 

Lords  Ardmillan  and  KinlocIi  concurred. 

The  Court  pronounced  this  interlocutor : — "  Refuse  the  appeal,  and  decern :  Find 
the  appellant  liable  in  expenses,  and  remit  the  account  thereof  to  the  Auditor  to  tax, 
and  to  report." 

Mackenzie  &  Kermack,  W.S. — W.  S.  Stuart,  S.S.C. — Agents. 

[Distinguishedj  Beattie  v.  Grozier,  1881,  8  R.  787.] 


Xo.  97.  VIII.  Macpherson,  438.     27  Jan.  1870.     2d  Div.— Sheriff  of  Ross- 

shire,  I. 

Pet^r  Macfarlane,  Pursuer  and  Respondent. — Trayner, 
The  Friendly  Society  of  Stornoway,  Defenders  and  Appellants. — Shand. 

Process — Appeal — Competency, — A  small-debt  action  brought  against  a  friendly  society 
by  a  member  thereof  for  payment  of  £5,  as  the  balance  of  aliment  due  to  the  pursuer 
for  a  period  of  thirteen  weeks  during  which  he  had  been  temporarily  disabled  from 
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work,  was  remitted  by  the  Sheriff  to  his  ordinary  roll.  An  appeal  against  the 
Sheriffs  judgment  having  been  taken  to  the  Court  of  Session,  kdd  that  it  was 
incompetent,  in  respect  that  the  sum  concluded  for  was  under  £25,  and  that  the 
action  did  not  necessarily  involve  a  continuing  liability. 
Observed  (per  Lord  Cowan),  that  if  a  question  of  future  liability  had  been  involved, 
the  action  would  have  been  incompetent  in  the  Small-Debt  Court. 

This  was  an  appeal  from  the  SheriiT-court  of  Ross-shire.  Macfarlane,  a  member  of 
a  friendly  society  at  Stornoway,  on  1st  April  1868  raised  a  small-debt  action  for  £5,  4s, 
for  aliment  due  to  him  by  the  society,  "  in  consequence  of  my  having,  through  attacks 
of  paralysis  and  otherwise,  been  rendered  incapable  of  earning  my  daily  bread  since  Ist 
January  1868,  to  this  date,  thirteen  weeks  at  5s.  per  week,  in  terms  of  rules  of  the  said 
company,  amounting  to  £9,  5s.,"  but  of  which  £i,  Is.  had  been  received,  leaving  £5,  4b., 
the  sum  concluded  for. 

The  Sheriff-substitute  remitted  the  case  to  his  ordinary  roll,  and  a  record  was  made 
up.  The  pursuer  averred  that  he  hoped  soon  to  be  well  and  able  to  earn  his  own 
living.  He  relied  on  certain  rules  which  provided  the  aliment  sued  for  to  those 
temporarily  on  the  roll.  The  defenders  pleaded  that  the  action  was  incompetent,  as 
the  rules  provided  for  the  settlement  of  all  disputes  by  arbitration,  and,  secondly,  that 
the  pursuer  was  a  permanent  pensioner,  and  so  could  only  claim  a  lower  rate  than 
that  allowed  to  the  temporarily  sick.  The  Sheriff-substitute  (Macdonald)  assoilzied 
the  defenders.  The  Sheriff  (Moncrieff)  altered,  and  gave  decree  for  the  sum  concluded 
for. 

The  defenders  appealed. 

The  pursuer  objected  to  the  competency  of  the  appeal,  on  the  ground  that  it  was 
a  small-debt  case,  and  appeal  was  competent  only  to  the  Circuit  Court.  The  remit  by 
the  Sheriff  to  the  ordinary  roll  did  not  change  the  character  of  the  action,  and  the  14th 
section  of  the  Small-Debt  Act,  which  permitted  such  a  remit,  and  provided  that  the 
case  "  shall  thenceforth  be  conducted  according  to  the  ordinary  forms  and  proceedings  in 
civil  causes,'*  regulated  merely  the  form  of  process  in  the  Sheriff-court,  and  did  not 
render  an  appeal  to  the  Court  of  Session  competent. 

The  defenders  argued  that  the  case  really  involved  a  question  of  continuing  aliment. 
The  sum  concluded  for  in  an  action  was  not  the  sole  test  of  its  value.  They  relied 
on  the  case  of  Drummond  v.  Hunter,  12th  January  1869,  a?itey  vol.  vii.  p.  347. 

[439]  Lord  Justice-Clerk. — I  am  of  opinion  that  this  appeal  is  not  competent 
The  case  was  raised  in  the  Small-Debt  Court,  a  circumstance  which  is  entitled  to  weigh 
in  our  consideration  of  the  question  before  us.  The  conclusion  is  for  £5,  4s.,  being 
arrears  of  aliment  alleged  to  be  due  to  the  pursuer ;  and  it  appears  to  nic  that  the  whole 
question  raised  is,  whether  that  sum  is  due  to  the  pursuer  or  not.  There  is  no  question 
of  future  liability,  and  can  be  none.  If  the  pursuer  raises  another  action  for  aliment 
against  the  defenders,  it  will  depend  upon  the  circumstances  then  existing  whether  he 
will  get  his  decree,  and  not  at  all  upon  the  decision  pronounced  in  the  present  case. 
Whether  the  14th  section  of  the  statute  gives  a  right  to  appeal,  which  is  otherwise 
excluded  by  the  statute,  I  do  not  say.  But  I  am  of  opinion  that  the  value  of  this  case 
is  under  £2b,  and  not  appealable. 

Lord  Cowan. — I  am  of  the  same  opinion.  The  argument  submitted  for  the 
appellants  involves  them  in  this  difficulty :  If  the  present  case  is  merely  for  £o,  and 
does  not  involve  any  question  of  future,  liability,  the  present  appeal  is  incompetent; 
but  if  the  case  involves  a  question  of  future  liability  it  was  not  competent  before  the 
Small-Debt  Court.  That  might  have  been  a  good  ground  of  appeal  to  the  Circuit  Court, 
but  not  a  ground  of  appeal  to  the  Court  of  Session. 

Lord  Benholme  concurred. 

Lord  Neaves  was  absent. 

The  appeal  was  accordingly  dismissed,  with  expenses. 

Morton,  Whitehead,  &  Greig,  W.S. — W.  R.  Skinner,  S.S.C. — Agents. 
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James  Brown,  Junior. — Gibso7i. 
Archibald  Macdonald. — Black. 

Succession — Heritable  Bond — Heir  and  Executor — Titles  to  Land  Consolidation 
(Scotland)  Act,  1868. — In  June  1868  a  creditor  holding  a  bond  and  disposition  in 
security  in  usual  form,  in  favour  of  herself,  her  heirs  and  assignees  whomsoever,  died 
intestate.  She  was  survived  by  her  only  son,  who  died  in  January  1869  without 
having  served  heir  to  his  mother,  or  made  up  a  title  to  the  bond.  The  "  Titles  to 
Land  Consolidation  (Scotland)  Act,  1868,"  enacts,  that  after  31st  December  1868 
heritable  securities,  whether  executed  before  or  after  that  date,  in  whatever  terms 
expressed,  unless  executors  are  expressly  excluded,  are  to  be  held  moveable  as  regards 
the  succession  of  the  creditor.  In  a  competition  after  the  son's  death  between  the 
heir-at-law  of  the  mother  on  the  one  hand,  and,  on  the  other  hand,  the  executors  of 
the  mother  and  of  her  son,  held  that  the  statute  had  not  a  retrospective  effect,  so  as 
to  regulate  the  succession  of  the  mother,  and  that  her  heir-at-law  had  right  to  the 
bond. 

Mrs,  Margaret  Brown  or  Oliphant,  a  widow,  sometime  residing  at  Kent  Road,  Glasgow, 
died  intestate  on  29th  June  1868.  She  was  survived  by  her  only  child,  Henry 
Oliphant.  Mrs.  Oliphant  was,  at  her  death,  vested  in  a  bond  and  disposition  in  security 
for  J&550,  over  certain  heritable  subjects  in  Rutherglen,  in  favour  of  herself,  and  her 
heirs  and  assignees  whomsoever,  without  any  exclusion  of  executors. 

Henry  Oliphant  died  on  18th  January  1869  without  having  made  up  any  title  either 
to  the  heritable  or  moveable  estate  of  his  mother.  He  left  a  settlement  by  which  he 
conveyed  to  his  mother,  and  her  heirs  and  assignees  whomsoever,  his  whole  property, 
heritable  and  moveable.  After  the  death  of  Henry  Oliphant,  James  Brown  junior 
expede  a  general  service  as  Mrs.  Oliphant's  heir-at-law ;  and  Archibald  Macdonald  junior 
was  decerned  executor-dative  of  Mrs.  Oliphant,  and  also  executor-dative  of  her  son, 
Henry  Oliphant. 

[440]  ^7  the  "Titles  to  Land  Consolidation  (Scotland)  Act,  1868,"  section  117,  it 
is  provided,  that  "  From  and  after  the  commencement  of  this  Act  no  heritable  security 
granted  or  obtained  either  before  or  after  that  date  shall,  in  whatever  terms  the  same 
may  be  conceived,  except  in  the  cases  hereinafter  provided,  be  heritable  as  regards  the 
succession  of  the  creditor  in  such  security,  and  the  same,  except  as  hereinafter  provided, 
shall  be  moveable  as  regards  the  succession  of  such  creditor,  and  shall  belong  after  the 
death  of  such  creditor  to  his  executors  or  representatives  in  niohilihus.  \i\  the  same 
manner  and  to  the  same  extent  and  effect  as  such  security  would,  undbi  'the  law  and 
practice  now  in  force,  have  belonged  to  the  heirs  of  such  creditor."  The  Act  was 
I)assed  in  July,  and  came  into  operation  on  31st  December  1868. 

The  bond  in  question  did  not  fall  under  any  of  the  exceptions  provided  for  in  the 
section  quoted. 

In  these  circumstances,  James  Brown  junior,  as  heir-at-law  of  Mrs.  Oliphant,  and 
Archibald  Macdonald  junior,  as  executor-dative  of  Mrs.  Oliphant,  and  as  executor- dative 
of  Henry  Oliphant,  presented  a  special  case  for  the  opinion  and  judgment  of  the  Court 
on  the  following  questions : — 

"  1.  Whether  the  said  James  Brown  junior  is  entitled,  as  the  heir-at-law  of  the  said 
Mrs.  Oliphant,  to  make  up  a  title  to  the  said  bond  for  his  own  behoof  1     Or, 

"  2.  Whether  the  said  Archibald  Macdonald  is  entitled,  as  executor-dative  of  the 
said  Henry  Oliphant,  to  make  up  a  title  to  the  said  bond  for  his  own  behoof?     Or, 

"  3.  Whether  the  said  Archibald  Macdonald  is  entitled,  as  executor-dative  of  the 
said  Mrs.  Oliphant,  to  make  up  a  title  to  the  said  bond  for  his  own  behoof?" 

At  advising, — 

Lord  President. — The  facts  of  this  case  are  few  and  simple,  and  the  questions  to 
be  solved  do  not  appear  to  me  to  be  attended  with  much  difficulty.  Mrs.  Oliphant  died 
intestate  on  29th  June  1868,  leaving  an  only  child,  Henry  Oliphant,  who  was  both  heir 
and  executor  of  his  mother.  With  other  property,  she  left  a  heritable  bond  and 
disposition  in  security  for  £550  over  certain  subjects  in  Rutherglen.     After  her  decease, 
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her  son  survived  for  a  short  period  without  making  up  a  title,  and  died  on  18th  January 
1869.  The  party  £rst  named  in  the  case  is  James  Brown,  heir-at-law  of  Mrs.  Oliphant, 
and  the  other  party,  Archibald  Macdonald,  is  executor  both  of  Mrs.  Oliphant  and  her 
son  Henry.  On  that  state  of  facts,  if  it  were  not  for  the  Titles  to  Lands  Act,  1868, 
there  could  be  no  doubt  that  James  Brown,  the  first  party  in  the  case,  is  entitled,  as 
heir-at-law  of  Mrs.  Oliphant,  to  make  up  his  title  to  this  bond.  But  there  is  a  clause 
in  the  Act  of  1868  which  makes  bonds  of  this  kind  moveable  as  regards  succession,  and 
the  question  is,  whether  that  clause  affects  the  rights  of  the  parties  to  the  present  case. 

The  statute  was  passed  in  July  1868,  and  came  into  operation  on  the  Slst  December 
following,  while  Mrs.  Oliphant  died  on  29th  June  1868. 

Accordingly  her  succession  was  not  affected  by  its  terms,  and  there  can  be  no  doubt 
that  from  the  time  of  her  decease  until  the  Act  came  into  operation  this  bond  remained 
in  hcereditate  jacente  of  her,  and  could  only  \ye  taken  up  by  some  one  taking  as  heir-at- 
law.  But  on  31st  December  Henry  Oliphant  was  alive,  and  had  not  taken  any  steps 
to  obtain  infeftment,  and  eighteen  days  after  the  Act  came  into  operation  he  died,  viz. 
on  18th  January. 

Now,  unless  the  statute  is  to  have  a  retrospective  effect,  so  as  to  regulate  the 
succession  of  Mrs.  Oliphant,  it  does  not  appear  to  me  that  it  can  affect  the  present 
question. 

Section  117  of  the  statute  is  its  leading  provision,  and  is  thus  expressed: — "From 
and  after  the  commencement  of  this  Act  no  heritable  security  granted  [441]  ot  obtained 
either  before  or  after  that  date  shall,  in  whatever  terms  the  same  may  be  conceived, 
except  in  the  cases  hereinafter  provided,  be  heritable  as  regards  the  succession  of  the 
creditor  in  such  security,  and  the  same,  except  as  hereinafter  provided,  shall  be 
moveable  as  regards  the  succession  of  such  creditor,  and  shall  belong,  after  the  death  of 
such  creditor,  to  his  executors  or  representatives  in  mohilibtis,  in  the  same  manner,  and 
to  the  same  extent  and  effect,  as  such  security  would,  under  the  law  and  practice  now 
in  force,  have  belonged  to  the  heirs  of  such  creditor." 

The  whole  enactment  is  in  construction  governed  by  the  words  "from  and  after  the 
commencement,"  and  it  is  enacted  that  from  that  date  heritable  securities  are  not  to  be 
heritable  as  regards  the  succession  of  the  creditor,  but  moveable. 

I  think  there  is  no  form  of  expression  in  this  clause  which  can  give  that  retrospective 
effect  to  the  statute  which  we  are  asked  to  adopt.  Some  other  sections  were  referred  to 
in  the  argument,  and  were  the  subject  of  serious  consideration  by  the  Court,  and  some 
of  these  are  expressed  in  such  terms  as  to  lead  at  first  sight  to  difficulty  and  embarrass- 
ment. But  on  a  full  consideration  I  am  satisfied  that  they  do  not  affect  the  construction 
of  the  117th  section. 

The  Act  of  1868,  in  my  opinion,  does  not  regulate  the  succession  to  this  bond,  and 
accordingly  it  must  l)e  regulated  by  the  common  law  as  it  stood  before  the  passing  of 
that  Act. 

The  result  of  this  opinion  is  that  the  first  question  must  be  answered  in  the  affirm- 
ative, and  the  other  two  questions  referring  to  the  title  of  Alexander  Macdonald  as 
executor  of  Mrs.  Oliphant  and  her  son  must  be  answered  in  the  negative. 

Lord  Deas. — This  question  has  given  me  a  good  deal  of  trouble  and  consideration, 
arising  very  much  from  the  way  in  which  several  of  the  clauses  of  the  statute,  to  which 
your  Lordship  has  referred,  are  expressed,  raising  a  doubt  whether  Henry  Oliphant, 
who  survived  the  date  when  the  Act  came  into  operation,  did  not  then  become  the 
creditor  in  the  bond,  as  a  moveable  estate,  in  which  case  the  right  to  it  must  have  gone 
to  his  representative  in  moltUilms,  But  1  need  not  go  over  the  clauses,  because  the 
simple  view  which  satisfied  me  in  the  end  that  that  was  not  so,  and  that  the  succession 
to  this  bond  falls  to  be  taken  up  by  Mrs.  Oliphant's  representative  in  heritage,  wa.s 
just  this :  that  in  the  period  between  her  death  in  June  1868  and  the  Slst  December 
1868,  when  the  Act  came  into  operation,  this  heritable  security  was,  as  your  Lordship 
has  said,  in  her  hoereditas  jacenSf  which  is  just  the  same  thing  as  saying  that  the  right 
to  it  belonged  to  Henry  Oliphant,  her  son  and  heir.  He  did  not,  during  the  period 
between  his  mother's  death  and  the  Slst  December  1868,  make  up  a  title,  but  he  was 
entitled  to  have  done  so.  He  must  have  done  so,  if  at  all,  in  the  ordinary  way  by 
infeftment,  and  I  am  satisfied  that  the  statute  coming  into  operation  subsequent  to  that 
period  had  not  the  effect  of  altering  his  position,  so  as  to  make  him  creditor  in  the 
bond  as  a  moveable  right,  but  that  it  must  be  looked  at  exactly  a.s  if  he  had  obtained 
himself  in  the  meantime  regularly  entered  and  infeft. 
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Lord  Abdmillan. — ^The  Titles  to  Land  Consolidation  Act  has  reference  to  two 
dates — the  date  of  its  coining  into  operation,  and  the  date  of  the  succession  of  the 
creditor  in  the  heritable  security.  The  Act  did  not  come  into  operation  till  December 
1868.  Mrs.  Oliphant  was  the  last  heritable  creditor  in  the  heritable  bond  in  question, 
and  she  died  on  29th  June  1868.  Her  succession  is  in  question.  No  other  succession 
in  regard  to  this  bond  has  arisen.  The  Act  was  not  in  existence  at  her  death.  The 
bond  was  then  heritable,  and  as  such  formed  part  of  her  succession,  and  consequently 
part  of  her  li(er&Ufa8.  There  it  remained.  Henry  Oliphant  died  without  having  made 
up  any  title.  He  left  the  bond  in  h^BreditfUe  jacente  of  his  mother  ;  and  at  his  death 
in  January  1869  it  so  remained.  The  date  of  the  bond  is  of  no  consequence  :  that  is 
declared  by  the  statute,  which  applies  to  bonds  of  any  date.  But  the  last  creditor  in 
the  bond  died  and  the  succession  opened  before  the  Act  passed,  and  while  the  bond 
was  heritable  as  regards  succession.  I  think  the  [442]  construction  of  the  117th  section 
of  the  Act  is  not  affected  by  any  of  the  provisions  in  the  other  sections.  I  am  therefore 
of  opinion  that  we  must  return  an  affirmative  answer  to  the  first  question,  and  a 
negative  answer  to  the  second  and  third  questions. 

Lord  KinlocH. — I  am  of  opinion  that  the  right  to  the  heritable  bond  in  question 
h'es  with  Mrs.  Oliphant's  heir  in  heritage,  Mr.  James  Brown. 

Admittedly  this  result  would  follow,  except  for  the  terms  of  the  Titles  to  Land 
Consolidation  Act.  Anterior  to  the  passing  of  this  Act,  the  bond  was  unquestionably 
heritable  in  succession ;  and  no  title  having  been  made  up  to  it  by  Henry  Oliphant, 
Mrs.  Oliphant's  only  child,  it  would  now  belong  to  Mrs.  Oliphant's  existing  heir  in 
heritage.  The  question  is,  what,  if  any,  variation  was  effected  on  this  state  of  things 
by  the  Act  ?  ^ 

The  Act  was  passed  on  31st  July  1868,  and  was  declared  to  take  effect  from  and 
after  Slst  December  of  that  year.  Mrs.  Oliphant  died  anterior  to  the  passing  of  the 
Act,  having  died  on  29th  June  1868.  Her  succession  had  therefore  opened  before  the 
Act  passed,  and  the  law  had,  prior  to  that  date,  defined  her  successors,  and  settled  their 
rights.  It  had  done  so  as  completely  as  if  Mrs.  Oliphant  had  died  many  years  before. 
It  might  very  easily  have  happened  that  this  heritable  bond  had  been  feudally  vested 
in  her  heir,  and  the  sum  uplifted  from  the  debtor,  before  the  passing  of  the  Titles  to 
Land  Act. 

By  its  117th  section  the  Act  declares  that  "from  and  after  the  commencement  of 
this  Act  no  heritable  security  granted  or  obtained,  either  before  or  after  that  date,  shall, 
in  whatever  terms  the  same  may  be  conceived,  be  heritable  as  regards  the  succession  of 
the  creditor  in  such  security,  and  the  same  shall  be  moveable  as  regards  the  succession 
of  such  creditor,  and  shall  belong,  after  the  death  of  such  creditor,  to  his  executors  or 
representatives  in  mohUihue"  I  am  of  opinion  that  this  enactment  bears  no  reference 
to  the  case  in  which  the  creditor  in  the  security  died  anterior  to  the  passing  of  the  Act, 
and  the  law  has  already  ruled  his  succession.  The  statute  indeed  declares  it  immaterial 
at  what  date  the  security  had  been  obtained.  But  the  change  in  its  nature,  from 
heritable  to  moveable,  is  declared  to  operates  only  so  far  as  concerns  succession,  and  only 
to  operate  to  this  effect  from  and  after  the  commencement  of  this  Act.  I  consider  this 
to  mean,  thAt  the  succession  which  the  Act  affects  is  a  succession  o])ening  after  the 
commencement  of  the  Act.  The  Act  was  intended  to  fix  the  rules  of  successions  in 
prospect,  not  to  alter  the  rights  of  any  succession  which  had  already  devolved.  To 
undo  rights  which  had  already  accrued,  and  to  take  these  away  from  the  parties  in 
whom  they  had  vested,  would  have  been  a  violent  act  of  legislati(m,  not  lightly  to  be 
presumed.  There  is  none  such  contained  in  the  statute.  On  the  contrary,  I  think  it 
very  plain  that  its  enactments  all  apply  to  deaths  in  prospect,  and  consequent  successions 
in  praspect.  In  declaring  the  succession  contemplated  to  be  one  arising  "from  and 
after  the  commencement  of  this  Act,"  the  date  pointed  at  is,  I  think,  that  of  the  Act 
taking  effect  on  31st  December  1868.  But  the  point  presently  under  discussion  requires 
it  only  to  be  decided  that  the  Act  does  not  apply  to  a  succession  opening  before  the  Act 
was  passed ;  and  I  am  clearly  of  opinion  that  all  such  successions  are  excluded  from  its 
operation. 

The  bond  in  question  was  therefore,  heritable  in  the  succession  of  Mrs.  Oliphant ; 
and  it  retained  all  the  successional  incidents,  if  I  may  so  term  them,  applicable  to  such 
a  case.  It  passed  to  the  heir  in  heritage ;  but  it  had  also  this  quality,  that  unless  the 
heir  made  up  a  title  to  it,  it  did  not  fully  vest  in  him,  but  belonged  at  his  death  to  the 
person  then  holding  the  character  of  Mrs.  Oliphant's  heir.     What  actually  occurred  was, 
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that  no  »uch  title  was  made  up  by  Henry  Oliphant ;  and  the  right  now  passes  to  Mrs. 
Oliphant's  existing  heir.  This  seems  to  me  the  necessary  result  of  the  Act  leaving  Mrs. 
Oliphant's  succession  unaffected.  It  is  just  Mrs.  Oliphant's  succession,  running  its 
established  course  under  the  old  law.  Very  plainly  this  must  be  the  result  as  between 
any  two  persons  claiming  respectively  as  heir  and  executor  of  Mrs.  Oliphant.  In  such 
a  comi)etition  the  heir  must  clearly  prevail,  the  executor  be  clearly  excluded.  As 
executor  of  Mrs.  Oliphant,  Mr.  Macdonald  has  therefore  no  claim. 

[443]  ^^^  ^^  ^s  contended  by  Mr.  Macdonald,  in  his  other  character  of  executor  of  Henry 
Oliphant,  that  as  that  gentleman  did  not  die  till  18th  January  1869,  by  which  time  the 
Act  was  unquestionably  in  operation,  he  must  be  held  entitled  to  the  bond  as  Henry 
Oliphant's  executor,  the  bond  being  at  least  by  this  time  moveable  in  succession.  But 
this  contention  involves  the  fallacy  of  assuming  that  the  bond  had  vested  in  Henry 
Oliphant,  and  was  part  of  his  succession  at  his  death.  It  cannot,  I  think,  be  legally 
held  to  have  been  so,  more  than  if  it  had  been  a  landed  estate  to  which  Henry  Oliphant 
had  not  made  up  a  title,  but  had  possessed  it  on  mere  apparency.  Before  inquiring  who 
was  Henry  Oliphant's  successor  we  must  first  see  clearly  that  the  piece  of  property  in 
dispute  belonged  to  Henry  Oliphant,  and  constituted  part  of  his  succession.  If  it  was 
not,  eadit  questio.  If  the  bond  was  not  part  of  Henry  Oliphant's  succession,  neither  his 
heir  nor  his  executor  had  any  right  to  it ;  and  no  question  could  occur  between  these 
parties.  I  think  the  bond  was  never  part  of  Henry  Oliphant's  succession,  but  remained, 
and  still  remains,  part  of  the  succession  of  Mrs.  Oliphant,  his  mother.  So  far  as  regards 
this  bond,  it  is  Mrs.  Oliphant's  succession,  not  Henry  Oliphant's,  with  which  we  are 
dealing.  And,  as  already  said,  I  think  Mrs.  Oliphant's  heir  in  heritage  is  clearly  to  be 
preferred. 

The  same  view  may  be  presented  differently.  The  Act  was  passed,  as  its  terms  bear, 
to  affect  and  alter  "  the  succession  of  the  creditor  in  such  security."  But  Mr.  Henry 
Oliphant  was  never  creditor  in  the  security.  He  had  no  right  in  the  security,  or  the 
debt  for  which  it  was  granted.  He  could  not  have  demanded  the  sum,  or  discharged 
the  real  burden.  The  case  therefore  which  is  before  us  does  not  involve  the  succession 
of  the  creditor  in  the  security,  so  far  as  Mr.  Henry  Oliphant  is  concerned ;  and  the  Act 
is  in  his  case  inapplicable,  simply  for  want  of  a  subject  to  which  to  apply  it. 

I  would  only  add,  in  conclusion,  that  the  view  which  I  take  of  the  meaning  of  sec 
117  of  the  statute  seems  to  me  to  be  confirmed  by  the  terms  of  the  other  sections 
having  reference  to  the  same  subject,  running  to  sec.  128  inclusive.  Section  128  is  very 
express,  for  it  declares,  inter  aliay  that  in  the  case  of  any  creditor,  who  "  has  died  or 
shall  die  before  the  commencement  of  this  Act,  in  right  of  an  heritable  security  con- 
stituted by  inf ef tment  as  aforesaid,"  a  title  may  be  completed  in  a  certain  statutory  form, 
by  "  the  nearest  and  lawful  heir  of  such  creditor,  who,  according  to  the  present  law  and 
practice,  would  be  entitled  to  succeed  to  such  security  in  obtaining  a  decree  of  general 
or  special  service  in  the  proper  character."  In  other  words,  Mrs.  Oliphant's  right  in 
this  bond  passed,  not  to  her  executor,  but  to  her  heir  according  to  the  former  law,  on 
obtaining  the  service  which  the  former  law  required.  This  entirely  accords  with  what 
I  have  already  said.  But  I  think  it  unnecessary  for  a  decision  to  go  beyond  the  terms 
of  sec.  117  soundly  construed. 

The  following  interlocutor  was  pronounced : — "  Find  and  declare  that  the  party 
first  named,  James  Brown  junior,  is  entitled,  as  heir-at-law  of  the  deceased  Mra. 
Margaret  Brown  or  Oliphant,  to  make  up  a  title  to  the  bond  and  disposition  in  security 
mentioned  in  the  case  for  his  own  behoof,  and  that  Archibald  Macdonald,  the  party 
second  named,  has  no  right  or  title  to  the  said  bond  either  as  executor  of  the  said 
Mrs.  Marf^aret  Brown  or  Oliphant,  or  as  executor  of  her  son,  Henry  Oliphant,  and  decern. 

William  Mitchell,  8.S.C. — D.  Curror,  S.S.C. — Agents. 

No.  99.  VIII.  Macpherson,  443.     28  Jan.  1870.  Bill-Chamber.— Lord 

Xeaves,  Billl  Chamber  Clerk. 

John  Walker,  Claimant  and  Appellant. — Keir. 
Commissioners  of  Supply  of  Zetland,  Eespondents. — Asher. 

Coiiuiiissioners  of  Su}fphj — Statute  17  ^  18    Vict.  c.  91,  sec,  19 — Factor— Qm^fi^^ 
tion. — It  does  not  constitute  a  qualification  for  acting  as  a  Commissioner  of  Supply 
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that  the  claimant  holds  factories  from  two  proprietors  of  separate  lands,  neither  of 
whom  has  a  yearly  rental  of  £800,  but  whose  joint  rentals  amount  to  that  sum. 

[444]  This  was  an  appeal  presented  by  Mr.  John  Walker  to  the  Lord  Ordinary  on 
the  Bills,  under  the  provisions  of  19  &  20  Vict.  c.  93,  sec.  6,  against  a  deliverance 
of  the  Commissioners  of  Supply  of  the  county  of  Zetland,  whereby  they  rejected  the 
appellant's  claim  to  be  admitted  a  Commissioner. 

The  circumstances  of  the  case  sufficiently  appear  from  the  following  minute  of  the 
Commissioners,  which 'was  prefixed  to  the  note  of  appeal : — 

'*  liorwick,  7th  December  1869. —  .  .  .  The  derk  reported  that  claims  to  be  admitted 
Commissioners  of  Supply,  by  Mr.  John  Walker,  Breasay,  as  commissioner  and  factor  for 
Major  T.  M.  Cameron  of  Amsbrae,  and  for  D.  D.  Black,  Esq.  of  Kergord,  or  as  factor 
and  commissioner  for  the  said  Major  Cameron,  .  .  .  dated  the  11th  day  of  October  last, 
had  been  duly  lodged,  and  that  no  objections  had  been  lodged.  .  .  . 

"The  meeting  thereafter  took  up  the  consideration  of  the  claim  of  Mr.  John  Walker, 
which  was  read.  The  clerk  reported  that  he  had  intimated  this  meeting  to  Mr.  Walker, 
and  requested  him  to  produce  the  deeds  of  factory  founded  on,  and  evidence  that  the 
granters  possess  the  proper  qualification.  Mr.  Walker  was  not  present,  but  the  factories 
founded  on  were  laid  on  the  table  by  Major  Cameron,  and  read.  The  meeting  first 
considered  the  first  part  of  Mr.  Walker's  claim,  whereby  he  claimed  as  factor  and  com- 
missioner for  Major  Cameron  and  Mr.  D.  D.  Black.  The  committee  had  before  them 
the  valuation-roll  for  the  parish  of  Tingwall,  from  which  it  appeared  that  Mr.  Black 
was  proprietor  to  the  extent  of  £388,  3s.  Id.,  and  Major  Cameron  stated  to  the  meeting 
that  he  was  not  infeft  in  lands  to  the  extent  of  £800.  The  committee  having  considered 
the  deed  of  Mr.  Black,  dated  18th  January  1865,  were  of  opinion  that  it  was  not  a  deed 
constituting  Mr,  Walker  a  factor,  and  in  the  bona  fide  actual  management  as  such  factor 
of  the  lands  and  heritages  belonging  to  Mr.  Black,  and  that  it  constituted  him  merely  a 
mandatory  to  attend  certain  meetings.  Further,  the  following  members  of  the  committee 
.  .  .  were  of  opinion  that  two  properties  of  less  value  than  £800  could  not  be  combined 
80  as  to  entitle  the  factor  of  such  properties  to  sit  as  a  Commissioner  of  Supply.  The 
meeting,  therefore,  resolved  to  refuse  the  first  part  of  Mr.  Walker's  claim.  As  to  the  second 
part  of  Mr.  Walker's  claim,  the  meeting  having  considered  the  statement  made  by  Major 
Cameron,  to  the  effect  that  he  was  only  liferent  lessee  of  certain  lands  appearing  in  the 
valuation-roll  in  his  name  as  proprietor,  and  that  he  was  not  infeft  in  lands  to  the  extent 
of  £800,  the  meeting  unanimously  dismissed  the  second  part  of  Mr.  Walker's  claim." 

In  support  of  his  appeal,  the  claimant  chiefly  founded  on  the  clause  in  section  19 
of  the  Valuation  of  Lands  Act  (17  &  18  Vict.  c.  91),  which  declares  that  "the  factor 
of  any  proprietor  or  proprietors  infeft,  either  in  liferent  or  in  fee,  in  lands  and  heritages 
of  the  yearly  rent  or  value  of  £800,  shall  be  qualified  to  act  as  a  Commissioner  of  Supply 
in  the  absence  of  such  proprietor  or  proprietors." 

The  Lord  Ordinary  on  the  Bills  (Neaves),  after  hearing  counsel  for  the  claimant  and 
for  the  Commissioners,  dismissed  the  appeal,  and  affirmed  the  deliverance  appealed 
from,  with  expenses.* 

This  judgment  is  final  under  the  statute. 

Macdonald  &  Roger,  S.S.C. — Stuart  &  Cheyne,  W.S. — Agents. 

*  "  Note — The  Lord  Ordinary  on  the  Bills  is  of  opinion  that  under  the  Valuation  of 
Lands  Act  (17  &  18  Vict.  c.  91,  sec.  19),  it  does  not  constitute  a  qualification  as  a  Com- 
missioner of  Supply  that  a  party  holds  factories  from  two  or  more  proprietors  of  separate 
lands  of  which  no  one  property  is  of  the  value  of  [445]  £800,  although  the  aggregate  value 
of  the  whole  may  amount  to  that  sum.  He  thinks  that  the  use  in  the  Act  of  the  plural 
term  "  proprietors "  is  intended  to  provide  for  the  case  merely  of  a  plurality  of  joint 
proprietors  of  the  same  lands,  as  in  the  case  of  heirs-portioners  or  the  like.  The  eff*ect  of 
admitting  a  factor  who  was  not  qualified  otherwise  than  by  slumping  together  the  value 
of  various  properties  held  by  separate  small  proprietors  would  be  most  anomalous,  both 
as  regards  the  principle  of  the  law  which  requires  a  considerable  amount  of  value  as  the 
ground  of  any  qualification,  and  as  regards  the  diversity  of  interests  which  the 
amalgamated  factor  can  be  held  to  represent. 

"  The  Lord  Ordinary  thinks  separately,  in  accordance  with  the  view  of  the  Com- 
missioners, that  the  pretended  factory  from  Mr.  Black  was  not  a  proper  factory  in  terms 
of  the  Act,  so  as  to  form  a  basis  for  a  qualification. 
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No.   100.  VIII.  Macpherson,   445.     29   Jan.    1870.     1st  Div.— Sheriff  of 

Lanarkshire,  M. 

John  Gibson,  Pui'suer  and  Appellant. — Hall. 

James  Douglas  Smith,  Defender  and  Bespondent — Asher. 

* 

Process — Sheriff — Record — Amendment — Sheriff-court  Act,  1853  (16  ^  17  Vict.  cap. 
80),  sec.  16. — In  a  Sheriff-court  action,  the  Sheriff,  after  proof  upon  a  closed  record, 
repelled  the  defences,  but  on  tlie  defender's  motion,  and  on  condition  of  his  ijayiiig 
the  expenses  incurrecl  since  the  date  of  the  summons,  allowed  the  record  to  be  opened 
up,  and  a  new  and  entirely  different  defence  to  be  added.  The  pursuer  appealed.  HcM 
that  the  Sheriff  could  not  cQ;mpetently  authorise  the  introduction  of  such  new  defence, 
but  that  the  Court  had  power  to  do  so,  and  that  in  the  circumstances  it  should  be 
allowed,  under  the  condition  as  to  expenses  proposed  by  the  Sheriff. 

The  appellant,  John  Gibson,  sued  the  respondent  in  the  Sheriff-court  of  Lanarkshire 
for  payment  of  £36,  18s.  5d.,  the  amount  of  a  bill,  payable  one  month  after  date,  drawn 
by  the  pursuer  upon  and  accepted  by  the  defender  on  28th  February  1861,  for 
£41,  9s.  8d.,  with  8s.  9d.  of  discount,  but  under  deduction  of  £5  paid  to  account. 

The  defender  pleaded,  as  a  preliminary  defence,  no  jurisdiction  ;  and,  on  the  merits, 
that  the  bill  was  granted  without  value,  for  the  pursuer's  accommodation. 

After  the  record  was  closed  a  proof  was  taken,  in  the  course  of  wbich  there  wa.^ 
produced  ai  bill  for  £36,  18s.  5d.,  drawn  upon  the  defender  by  the  pursuer  on  1st  April 
1865,  and  payable  three  months  after  date.  This  bill  was  produced  by  the  defender *s 
brother,  the  defender  being  at  the  date  of  the  proof,  and  for  eight  months  previously,  resident 
in  Ireland,  where  it  was  stated  that  he  had  gone  animo  remanendi.  The  Sheriff  allowe<l 
the  bill  last  mentioned  to  be  put  in  process  in  modum  jrrobationiSy  as  being  the  pureuer  s 
writ,  in  so  far  as  it  contained  his  signature.  Thereafter  the  defender  moved  to  have  the 
record  opened  up  to  enable  him  to  state  a  new  defence,  to  the  effect  that  the  bill 
libelled  in  the  summons  had  been  paid  and  retired  partly  by  cash,  and  partly  by  the 
bill  of  1st  April  1865,  which  was  paid  by  and  delivered  up  to  the  defender. 

This  motion  was  refused  by  the  Sheriff-substitute  (Dyce),  who,  on  the  11th  May 
1896,  pronounced  this  interlocutor : — "  Repels  the  preliminary  plea  of  no  jurisdiction,  it 
having  by  inadvertence  been  neither  disposed  of  nor  reserved ;  and  finds  that  the 
defender  has  failed  to  establish  his  defence  that  the  bill  (sued  for)  was  granted  for  the 
pursuer's  accommoda-[446]"^ion,  and  that  the  defender  received  no  value  therefor: 
Therefore  repels  the  defences,  and  decerns  against  the  defender  in  terms  of  the 
conclusions  of  the  summons :  Finds  the  pursuer  entitled  to  expenses ;  allows  an 
accoimt,"  &c. 

On  appeal  the  Sheriff  (Glassford  Bell)  pronounced  this  interlocutor : — "  31st  May 
1869. — In  respect  it  was  stated  for  the  defender  that  he  did  not  now  insist  in  the 
preliminary  defence,  adheres  to  the  interlocutor  appealed  against  in  as  far  as  it  repels 
said  defence  :  Finds  that  the  Sheriff-substitute  has  correctly  found  upon  the  merits  that 
the  defender  has  failed  to  establish  the  only  defence  proponed  by  him  in  the  cl(^ed 
record ;  but  finds  that  the  defender  moved  at  the  debate  before  the  Sheriff  to  have  the 
record  opened  up,  to  the  effect  of  enabling  him  to  state  a  new  defence,  namely,  that  the 
bill  No.  11,  produced  in  the  course  of  the  proof,  is  a  renewal  of  the  bill  sued  on  Na  4  ; 
and  that  the  said  bill  No.  1 1  having  been  retired  by  the  defender,  his  liability  under 
the  bill  No.  4  is  at  an  end  :  Finds  that  this  is  a  totally  different  defence  from  that  stated 
in  the  minute  of  defence,  and  that  the  record  cannot  be  opened  up  at  this  stage  with 
the  view  of  enabling  the  defender  to  introduce  such  new  defence,  except  on  the  condi- 
tion of  said  defender  first  making  payment  of  all  the  expenses  hitherto  incurred  by  the 
pursuer,  exc^ept  the  expense  of  the  summons ;  and  before  pronouncing  further,  appoints 

"Finally,  he  thinks  that  the  Commissioners  did  right  to  disallow  the  appellant^ 
claim  on  the  factory  from  Major  M.  Cameron.  Major  M.  Cameron  himself,  the  party 
who  produced  that  factory  for  the  appellant,  and  in  whose  right  the  appellant  claimed 
to  be  enrolled,  explained  that  ho  was  not  a  proprietor  infeft  to  the  extent  of  £800." 
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an  account  of  said  expenses  (including  therein  the  expense  of  the  summons,  to  save  the 
necessity  of  a  second  remit)  to  be  lodged  within  six  days,  and  remits,"  &c,* 

Thereafter  the  Sheriif  decerned  against  the  defender  for  the  taxed  amount  of  the 
expenses,  which  were  paid.,  and  on  28th  July  1869  he  pronounced  this  interlocutor : — 
**Becalls  the  Sheriff-substitute's  interlocutor  of  11th  May,  in  so  far  as  the  same  grants 
decree  against  the  defender  and  finds  him  liable  in  expenses :  Opens  up  the  record  and 
remits  to  the  Sheriff-substitute  to  receive  and  note  an  addition  to  the  defender's  minute 
of  defence,  to  the  effect  that  the  bill  No.  11  produced  in  the  course  of  the  proof  is  a 
renewal  of  the  bill  sued  on  Xo.  4,  and  that  the  said  bill  Xo.  1 1  had  been  retire*  1  by  the 
defender,  and  thereafter  to  close  the  record  of  new,  and  pronounce  further  as  to  him  may 
seem  just." 

On  the  1 7  th  August  following  the  Sheriff-substitute  pronounced  this  interlocutor: — 
"  Having  heard  parties'  procurators  at  the  diet  of  adjustment,  and  having  been  satisfied 
that  the  proposed  defence  now  minuted  was  perfectly  relevant,  allowed  the  same  to  be 
recorded ;  but  as  the  pursuer's  agent  has  declined  to  sign  the  same,  except  under  reserva- 
tion of  his  objection  stated  in  the  minute  No.  20, — although  such  objections  he  has 
manifestly  waived  by  receiving  payment  of  the  expenses  awarded  by  the  Sheriffs  inter- 
locutor of  5th  July  last, — therefore  holds  the  pursuer  as  confessed,  and  dismisses  the 
action :  Finds  the  defender  entitled  to  expenses ;  allows  an  account, "  &c. 

The  pursuer  appealed,  and  argued ; — That  the  Sheriff  could  not  competently,  on  the 
defender's  motion,  appoint  the  record  to  be  opened  up  to  [447]  admit  of  an  entirely  new 
defence  being  stated.  The  16th  section  of  the  Sheriff-Court  Act  of  1853  (16  &  17 
Vict  cap.  80)  does  not  confer  any  such  power  upon  the  Sheriff,  but  merely  enables  him 
exproprio  motu  to  open  up  the  record  for  the  purpose  of  correcting  defects  in  point  of 
form,  but  not  for  the  purpose  of  allowing  a  totally  new  question  to  be  raised. 

The  respondent  (defender)  argued ; — That  the  Sheriff  had  competently  exercised  the 
power  conferretl  by  the  16th  section  of  the  Sheriff-court  Act,  and  the  appellant 
having  allowed  decree  to  pass  against  him  by  default,  could  only  appeal  to  the  effect  of 
being  reponed.t 

At  advising, — 

Lord  President. — This  is  an  appeal  against  a  final  judgment  in  the  Sheriff-court, 
and  it  is  therefore  competent  for  us  to  consider  the  whole  proceedings.  The  appellant 
challenges  the  Sheriff's  judgment,  not  merely  on  the  ground  of  its  being  a  judgment 
by  default,  but  he  contends  that  it  should  be  reversed  as  informal  and  incompetent,  and 
therefore  there  can  be  no  doubt  that  the  whole  cause  is  here. 

That  being  so,  the  appellant  goes  back  and  challenges  the  whole  proceedings  in  the 
Sheriff-court,  from  the  Sheriffs  interlocutor  of  Slat  May  to  that  of  28th  July  1869,  by 
which  the  Sheriff  opened  up  the  recoixi,  and  remitted  to  the  Sheriff-substitute  to  receive 
an  addition  to  the  defender's  minute  of  defence,  in  respect  of  his  having  paid  all  the 
exjienses  referred  to  in  the  previous  interlocutor  of  Slst  May ;  and  the  first  question  is, 
whether  the  proceeding  of  the  Slst  May  was  competent. 

In  the  note  to  his  interlocutor  of  Slst  May  the  Sheriff  himself  intimates  that  he  had 
considerable  hesitation  as  to  the  comi)etency  of  the.  proceeding.  I  go  a  little  further 
than  the  Sheriff.  I  cannot  say  that  I  have  any  hesitation  in  coming  to  the  conclusion 
that  it  was  incompetent.  The  only  authority  cited  in  support  of  the  competency  is  the 
last  part  of  section  16  of  the  Sheriff-court  Act  of  1853,  which  provides  that  "it  shall 
be  competent  for  the  Sheriff,  where  the  cause  is  before  him  on  appeal  on  any  point,  to 
open  up  the  record  ex  proprio  motu,  if  it  shall  appear  to  him  not  to  have  been  properly 
made  up."  Now,  the  plain  inductive  cause  of  that  enactment  was,  the  probability,  or 
rather  the  certainty,  as  proved  by  experience,  that  records  in  the  inferior  Courts  might 
not  be  well  made  up, — ^that  is,  skilfully  or  artistically  made  up  in  respect  of  pleading. 

*  "  Note. — The  Sheriff  has  considerable  hesitation  as  to  the  competency  of  opening 
up  the  record  even  on  the  condition  stated,  but  the  consideration  by  which  he  is  mainly 
moved  is,  that  unless  the  new  defence,  which  was  competent  and  omitted,  can  now  be 
got  in,  the  defender  would  have  no  alternative  but  to  pay  a  second  time  a  sum  of  mon^y 
which,  as  the  Sheriff-substitute  has  pointed  out,  there  is  some  probability  he  has  paid 
already.  Of  course  the  pursuer  will  be  entitled  to  be  heard  fully  as  to  that,  but  should 
it  be  true  it  would  be  a  hardship  to  allow  the  defender  no  remedy,  and  the  penalty  for 
his  omission  is  in  the  meantime  the  payment  of  previous  expenses." 

t  Leslie  r.  Edie,  March  1,  1828,  6  S.  674 
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It  was,  therefore,  desirable  that,  where  the  Sheriff,  on  reading  the  papers,  should  HikI 
them  open  to  this  objection,  he  should  have  the  power,  if  he  thought  fit,  to  remedy  the 
defect.  As  an  illustration,  a  case  of  this  kind  might  arise :  that  the  record  may  have 
been  closed  on  a  summons  and  minute  of  defences,  and  it  might  appear  to  the  Sheriff, 
on  looking  into  the  case,  that  there  should  be  a  condescendence  and  answers ;  it  is  then 
competent  for  him  to  open  up  the  record,  and  order  that  addition  to  be  made.  Again, 
if  the  statements  of  parties  were  inexplicit,  or  ambiguous,  or  unintelligible,  or  if  the 
pleas  in  law  were  not  well  deduced  from  the  statements,  then  it  would  be  right  for  the 
Sheriff  to  interfere  and  get- these  defects  remedied  by  an  addition  to  the  reconL  That, 
I  think,  is  the  kind  of  case  which  the  statute  had  in  view. 

But  it  is  important  to  observe  that  this  is  to  be  done  by  the  Sheriff  ex  propria  inotu, 
for  the  correction  of  some  defect  that  appears  to  him  on  reading  the  record.  But  that 
is  very  different  from  the  case  of  a  party  making  the  discovery  himself  that  he  has  a 
better  defence  than  the  one  he  has  stated,  and  asking  the  Sheriff  to  open  the  record  for 
the  purpose  of  letting  him  state  that  new  defence  instead  of  the  other.  That  cannot  he 
done  by  the  Sheriff  ex  proprio  motu,  but  only  on  the  motion  of  one  of  the  parties,  for 
the  Sheriff,  of  course,  knows  nothing  of  a  defence  which  is  not  stated.  Keither  is  it 
within  the  words  of  the  clause,  which  deals  only  with  the  case  where  the  record  has 
not  been  "  properly  made  up," — [448]  that  is,  properly  for  the  trial  of  the  question 
raised  on  the  record,  and  not  of  another  question  afterwards  suggested. 

Therefore  I  think  what  the  Sheriff  did  was  clearly  incompetent,  and  beyond  tlie 
provision  of  the  statute.  If  so,  all  that  followed  was  equally  incompetent  It  is  hardly 
necessary  to  say  that  the  Sheriff-substitute's  judgment,  dismissing  the  action  because 
the  pursuer's  agent  refused  to  sign  the  addition,  cannot  stand,  because  there  should  not 
have  begn  any  addition  allowed;  and  therefore,  in  recalling  the  Sheriff's  interlocutor, 
we  must  also  recall  all  that  followed  upon  it. 

But  I  am  not  disposed  to  stop  there,  because  I  think  that,  though  the  Sheriff  had 
not  the  power  to  allow  this  addition  to  the  record,  we  have,  and  that  it  is  fit  and  proper 
that  we  should  exercise  it.  I  think  it  would  have  been  right  for  the  Sheriff  to  do  it,  if 
he  had  had  the  power,  and  that  therefore  we  should  do  it  now,  but  of  course  on  condition 
of  the  defender's  paying  all  the  expenses  in  the  inferior  Court. 

The  interlocutors  preceding  that  of  31st  May  do  not  require  to  be  recalled,  with  the 
exception  of  part  of  the  Sheriff-substitute's  interlocutor  of  11th  May.  That  interlocutor 
was  recalled  in  part  by  the  Sheriff's  interlocutor  of  28tli  July,  and  as  we  are  recalling 
the  latter,  we  must  also  recall  the  interlocutor  of  11th  May. 

The  only  other  matter  for  determination  is  the  question  of  expenses  in  this  Court. 
Now,  the  appellant  has  succeeded  in  his  appeal.  But  it  remains  to  be  seen  if  that  will 
do  him  any  ultimate  good.  He  will  get  all  his  expenses  in  the  inferior  Court,  as  he  did 
before ;  but  whether  he  will  get  any  further  benefit  may  be  doubted,  and  therefore  I 
think  the  expenses  of  this  appeal  should  abide  the  issue  of  the  cause.  I  propose, 
therefore,  that  we  should  remit  to  the  Sheriff,  with  power  to  dispose  of  the  expenses  of 
the  appeal  at  the  termination  of  the  cause.  My  reason  for  that  proposal  is,  that  I 
think  it  only  fair  to  the  defender,  who  is  the  unsuccessful  party  in  this  appeal,  that  if 
the  action  should  fail  on  the  merits, — in  which  case  it  will  turn  out  t-o  have  been  a 
dishonest  action, — he  should  not  be  made  to  suffer  for  his  failure  in  resisting  this  appeal. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  on  20th  January  : — "  Eecall  the  inter- 
locutor of  the  Sheriff  of  31st  May  1869,  except  in  so  far  as  it  adheres  to  that  portion 
of  the  interlocutor  of  the  Sheriff-substitute  of  11th  May  1869  which  repels  the  pre- 
liminary pleas :  Kecall  all  the  interlocutors  subsequent  in  date  to  that  of  31st  May 
1869:  Recall  also  so  much  of  the  interlocutor  of  the  Sheriff-substitute  of  1 1th  May 
1869  as  repels  the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  summons, 
and  finds  the  pursuer  entitled  to  expenses :  But  of  new  allow  the  additional  defence 
proposed  by  the  defender  to  be  added  to  the  record,  on  condition  of  the  defender 
paying  to  the  pursuer  the  expenses  incurred  by  the  pursuer  in  the  Sheriff-court,  ex- 
cepting the  expensCsS  of  the  summons,  and  the  expenses  already  paid  by  the  defender 
to  the  pursuer,  and  remit  to  the  Sheriff  to  proceed  in  accordance  with  this  interlocutor, 
and  thereafter  to  resume  consideration  of  the  cause  on  the  merits :  Reserve  the  expenses 
incurred  in  this  Court,  but  grant  power  to  the  Sheriff  to  dispose  of  those  exjwnses  at 
the  termmation  of  the  cause." 

Maolachlan  &  Rodger,  W.8. — Macon ochie,  Duncan,  &  Hare,  W.S. — Agents. 
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No.  101.  YIII.  Macpherson,  449.     29  Jan.  1870.     Ist  l)iv.— Lord  Jervis- 

woode,  B. 

Thomas  Lees  (Trustee  of  James  Paterson,  deceased),  Nominal  Kaiser  and 

Pursuer. 
James  Henry  E.  Patkrson  and  his  Factor  Loco  Tutoris,  Keal  Eaisers  and 

Claimanta — Shand. 
Mrs.  Eliza  C.  Rymer  or  Paterson  (Relict  of  James  Loudon  W.  Paterson), 

Claimant. — Mackenzie — Strachan. 

Trust — Vesting — Discretionary  Powers  of  Tinistees, — A  testator  who  ))y  his  settlement 
committed  large  discretionary  powei's  to  trustees  with  reference  to  the  maintenance 
and  education,  &c.,  of  his  illegitimate  son,  authorised  them,  inter  alia,  on  the  son's 
attaining  majority,  and  being  of  sucli  character  and  capacity  as  would,  in  the  opinion  of 
the  trustees,  render  it  prudent  to  do  so,  to  convey  to  him  the  whole,  or  such  part  as 
they  might  consider  proper,  of  the  residue  of  the  trust-estate,  in  such  terms  as  to 
destine  the  same  to  him,  and  to  his  lawful  issue,  whom  failing,  &c.  Power  was  also 
conferred  upon  the  trustees,  in  the  event  of  the  son's  failure  to  conduct  himself  credit- 
ably and  to  their  satisfaction,  to  withhold  the  conveyance  of  the  estate  from  him, 
either  for  a  time  or  absolutely,  and  to  pay  him  an  annuity  merely,  disposing  of  the 
residue  for  the  benefit  of  his  issue,  if  any.  The  son  died  at  the  age  of  thirty-three, 
having  conducted  himself  to  the  satisfaction  of  the  trustees,  but  he  did  not  demand, 
nor  did  they  execute,  a  conveyance  in  his  favour  of  the  residue  of  the  estate,  although 
they  advanced  to  him  large  sums,  from  capital  as  well  as  revenue,  for  his  maintenance, 
and  for  the  purchase  of  a  house  and  furniture  on  his  marriage.  At  his  death  he  left  a 
settlement  in  favour  of  his  widow,  who  claimed  the  residue  of  the  trust-estate  as 
having  vested  in  her  deceased  husband.  Held  that  no  right  to  the  residue  had 
vested  in  him,  and  consequently  that  his  pupil  child  was  entitled  to  be  preferred 
under  the  destination  in  the  trust-deed. 

This  was  an  action  of  multiplepoinding,  brought  for  the  purpose  of  ascertaining 
the  person  entitled  to  the  residue  of  the  trust-estate  of  Mr.  James  Paterson,  who  died 
in  1850,  leaving  a  trust-disposition  and  settlement,  executed  in  1847,  which,  after  pro 
viding  for  payment  of  his  debts,  and  for  carrying  on  his  business  of  fishing-net  manu- 
facturer, bore: — "Thirdly,  It  being  my  wish  to  make  provision  for  James  Loudon 
Webster  Paterson,  presently  residing  with  me,  provided  that  he  submits  himself  in  all 
duty  to  the  proper  advice  and  control  of  my  trustees,  and  that  he  is  not  improperly 
interfered  with  or  influenced  by  Isabella  Kirk,  presently  residing  in  the  parish  of  Spott, 
his  mother ;  and  it  being  further  my  intention  that,  in  the  event  of  circumstances  in 
regard  to  the  said  James  Loudon  Webster  Paterson  being  favourable,  that  he  should  be 
brought  up  to,  and  as  far  as  possible  fitted  for,  carrying  on  the  said  business,  I  therefore 
authorise  my  trustees  to  direct  his  education  and  training  with  that  view ;  and  he  being 
now  in  the  course  of  receiving  a  liberal  education,  my  trustees  to  authorise  the  prosecu- 
tion of  this,  as  in  accordance  with  my  wishes,  and  to  provide  him  from  my  funds  with 
suitable  maintenance  and  clothing ;  further,  in  the  event  of  his  attaining  an  age,  and 
being,  in  the  estimation  of  my  trustees,  of  a  character  and  capacity,  and  himself  pos- 
sessed of  the  inclination,  for  conducting  the  work,  my  trustees  are  hereby  authorised  to 
devolve  the  whole  management  of  it  upon  him,  without  any  responsibility  upon  them, 
and  with  power  to  him  to  devote  such  part  of  the  profits  to  his  own  use  as  manager  as 
my  trustees  shall  consider  suitable  for  his  welfare  and  respectability.  Fourthly,  Upon 
the  said  James  Loudon  Webster  Paterson  attaining  to  twenty-five  years  of  age,  and 
being  of  the  character  and  cajDacity  which,  in  the  estimation  of  my  trustees,  would  render 
the  same  prudent  (of  which  they  shall  be  the  sole  judges),  1  authorise  my  trustees  to 
dispone,  assign,  and  convey,  but  under  the  burdens  and  provisitjus  after  mentioned,  the 
whole,  [460]  or  such  part  as  they  may  consider  proper,  of  my  subjects,  estate,  and  elFects 
that  shall  then  remain,  in  such  terms  as  to  destine  the  same  to  him,  and  to  any  lawful 
child  or  children  of  his  body,  equally  among  such  children  if  more  than  one,  and  failing 
such,  then,  but  under  the  burdens  and  provisions  before  referred  to  and  as  after  men- 
tioned, to  John  Paterson,  son  of  John  Paterson,  late  of  the  Artillery,  now  residing  in 
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Old  Kilpatrick,  and  Hugh  Aird,  son  of  the  late  Hugh  Aird  of  Glasgow,  and  grandson  of 
Mary  Paterson,  equally  between  the  said  John  Paterson  junior  and  Hugh  Aird,  and 
failing  either  of  them  by  predecease,  then  to  the  survivor  of  them,  and  failing  both  of 
them,  then  to  my  other  brothers,  whether  of  full  or  half-blood,  who  may  be  alive,  and 
failing  all  of  them,  then  to  the  children,  equally  among  them,  of  such  of  my  brothers 
and  half-brothers  as  may  have  died  leaving  children ;  but  my  desire  to  benefit  the  said 
James  Loudon  Webster  Paterson  being,  in  a  great  measure,  in  the  expectation  that  he 
will,  as  from  his  good  dispositions  and  education  I  have  reason  to  hope  he  will,  conduct 
himself  creditably,  and  to  the  satisfaction  of  my  trustees,  yet,  in  the  event  of  his  fail- 
ing to  do  so,  I  authorise  my  trustees  to  withhold  the  conveyance  of  my  subjects  and 
estate  from  him,  either  for  a  time  or  absolutely,  and  to  sell  and  dispose  of  the  whole,  or 
part  thereof,  as  they  may  see  proper,  and  to  pay  him  from  the  price  or  produce  such  a 
sum  in  the  way  of  annuity  and  as  alimentary,  or  to  sink  or  invest  such  a  sum  for  that 
purpose,  and  under  such  conditions  as  they  may  judge  to  be  suitable,  disposing  of  the 
balance  or  residue,  if  any,  for  the  benefit  of  his  lawful  issue,  should  there  be  such;  or 
for  the  said  John  Paterson  junior  and  Hugh  Aird,  or  my  brothers  or  half-brothers,  or 
their  lawful  children,  all  as  my  trustees  shall  deem  most  projKir,  but  with  power  to  them 
to  make  over,  or  pay  over,  the  residue  to  the  said  James  Ix)udon  Webster  Paterson, 
should  they  judge  this  to  be  most  prudent,  they  being  hereby  vested  with  full  discre- 
tionary powers  in  the  matter,  none  of  the  persons  above-named  or  referred  to  being 
entitled  to  challenge  what  shall  be  resolved  upon  or  done  in  this,  or  any  other  matter 
connected  with  the  trust  by  my  trustees,  who  shall  have  the  same  powers  of  judging 
and  acting  in  my  affairs  as  T  myself  now  possess,  and  any  party  who  may  consider  him- 
self or  herself  interested  herein,  quarrelling  or  going  to  law  with  my  trustees,  being  to 
be  deprived,  as  I  liereby  deprive  all  such  of  every  share  of  my  subjects,  means,  and 
estate." 

By  a  codicil,  dated  13th  November  1850,  the  testator  declared  that  'Hhe  age,  upon 
the  attainment  of  which  the  said  James  I-oudon  Webster  Paterson  may  receive  the  convey- 
ance specified  in  the  fourth  purpose  of  my  settlement  (if  my  trustees  judge  such  conveyance 
to  be  proper)  shall  be  twenty-one  in  place  of  twenty-five  years,  as  therein  mentioned. 
I  revoke  the  authority  to  my  trustees  to  convey  the  whole  of  my  subjects,  estate,  and 
effects  to,  or  to  dispose  of  the  whole  balance  or  residue  thereof,  for  behoof  of  John 
Paterson,  son  of  John  Paterson,  late  of  the  Artillery,  and  Hugh  Aird,  son  of  the  late 
Hugh  Aird  of  Glasgow,  or  the  survivor  of  them,  as  my  trustees  were  empowered  to  do, 
failing  the  said  Loudon  Paterson,  and  his  lawful  descendants ;  and  I  now  empower  my 
trustees,  failing  the  said  James  Lthidon  Webster  Paterson  and  his  lawful  descendants, 
if  ray  trustees  shall  resolve  to  exercise  the  authority  to  convey,  as  directed  in  the  fourth 
purpose  of  the  trust-deed  to  do  so,  to  the  said  James  Loudon  Wel)ster  Paterson,  and  any 
lawful  child  or  children  of  his  body,  and  failing  such,  then  to  John  Millar  now  or  lately 
in  Aberdeen,  nephew  of  my  late  spouse,  Mrs.  Elizabeth  Millar  or  Paterson,  to  the  extent 
of  one-half  thereof,  and  to  the  said  John  Paterson,  son  of  the  said  John  Paterson,  to 
the  extent  of  one-fourth  thereof,  and  to  the  said  Hugh  Aird,  son  of  the  said  Hugh  Aird, 
to  the  extent  of  the  remaining  fourth  [451]  thereof;  .  .  .  but  with  power  always 
to  my  said  trustees,  notwithstanding  of  anything  contained  in  this  codicil,  to  act  in 
regard  to  the  said  conveyance  and  residue  for  behoof  of  the  said  James  Loudon  Webster 
Paterson,  as  authorised  in  the  fourth  purix)se  of  the  foregoing  trust-disposition." 

At  the  date  of  the  settlement  (1847)  the  testator's  son,  James  Lotldon  W.  Paterson, 
who  was  an  illegitimate  child,  was  about  twelve  years  of  age.  In  1861  he  married  the 
claimant,  Eliza  C.  Rymer  or  Paterson,  by  whom  he  had  one  child,  the  claimant  James 
Henry  K  Paterson,  who  was  born  in  1865. 

James  l^udon  W.  Paterson  died  in  1868,  survived  by  his  wife  and  child,  and 
leaving  a  holograph  settlement  conveying  to  his  wife  his  whole  estate,  heritable  and 
moveable,  and  appointing  her  to  be  his  sole  executrix.     During  his  life  he  did  not 
demand,  nor  did  his  father's  acting  trustee  execute  in  his  favour,  a  conveyance  of  the 
residue  of  the  trust-estate,  but  the  trustee  advanced  to  him  after  his  majority,  from 
revenue  and  capital,  upwards  of  £5000  for  the  maintenance  of  himself  and  family,  and 
for  the  purchase  of  a  house  and  furniture  on  the  occasion  of  his  marriage.     The  balance 
'  of  the  trust-estate,  amounting  to  about  £6000,  constituted  the  fund  in  medio  in  this 
action,  in  which  competing  claims  were  lodged  for  Mrs.  Paterson,  and  for  her  pupil  Bon 
and  his  factor  loco  iutoris. 

It  was  averred  by  Mrs.  Paterson,  and  was  admitted  on  reconl  that  her  deceased 
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husband  had  conducted  biiiiself  creditably,  it  appeared  that  he  was  in  delicate  health, 
and  that  the  trustees  had  not  given  him  the  management  of  his  father's  business.  He 
was  apprenticed  to  a  writer  to  the  signet,  but  never  became  a  member  of  that  body. 

Mis.  Paterson  pleaded ; — (1)  On  a  sound  construction  of  the  said  trust-disposition, 
and  settlement,  and  codicils  thereto,  by  the  said  James  Paterson,  the  right  to  the  residue  of 
the  trust-estate  thereby  conveyed  was  vested  in  the  said  James  Loudon  Webster  Paterson, 
under  and  in  virtue  of  the  provisions  and  directions  for  the  disposal  of  the  said  residue 
therein  contained.  (2)  The  said  James  Loudon  Webster  Paterson  having  conducted 
himself  creditably,  and  to  the  satisfaction  of  the  trastees,  and  the  non-conveyance  to 
him  of  the  residue  of  the  said  trust-estate  having  arisen  from  his  not  having  applied 
therefor,  his  right  to  the  said  residue  was  not  thereby  prejudiced  or  aifected.  (3)  The 
trustees  having,  from  time  to  time,  made  indefinite  payments  to  the  said  Jaines  Loudon 
Webster  Paterson  out  of  both  the  capital  and  interest  of  the  trust-estate,  their  satisfaction 
with  his  character  and  capacity  and  his  right  to  the  said  residue  were  tliereby  acknow- 
ledged and  recognised  by  them.  (4)  The  right  to  the  said  residue  having  vested  as 
aforesaid  in  the  said  James  Loudon  Webster  Paterson,  the  claimant  is  now  in  right 
thereto  as  his  universal  legatee  and  executor,  under  the  said  settlement  executed  by  him, 
and  she  is  therefore  entitled  to  be  preferred  to  the  whole  fund  in  medioy  in  terms  of  her 
claim. 

The  other  claimants  pleaded ; — (2)  The  late  Mr.  James  Loudon  W.  Paterson  not 
having  obtained  any  conveyance  or  other  right  vesting  the  estate  of  Mr.  James  Pater- 
son in  his  person,  the  same  is  now  the  property  of  the  claimants,  who  are  entitled  there- 
to. (3)  In  respect  the  acting  trustee  of  Mr.  James  Paterson  was  not  satisfied  that  he 
could  safely  have  entrusted  Mr.  Paterson  with  the  residue  of.  the  estate,  and,  separaiim, 
in  respect  that  he  was  never  called  on  or  required  to  exercise  any  judgment  or  discre- 
tion on  the  matter,  the  claim  of  Mrs.  Paterson  ought  to  be  repelled.  (4)  The  hologi*aph 
settlement  of  Mr.  James  Loudon  W.  Paterson  does  not  confer  on  the  claimant,  Mrs. 
Paterson,  any  right  to  the  fund  in  medio,  [452]  which  must  be  disposed  of  in  terms  of 
ilr.  James  Paterson's  settlement,  and  the  right  to  which  is  thereby  conferred  on  the 
claimants. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Finds  it  is  admitted  on  the  re- 
cord, on  the  part  of  the  claimant,  James  Henry  Rymer  Paterson,  and  his  factor  loco 
Moris,  that  the  deceased  James  Loudon  Webster  Paterson,  father  of  the  said  claimant, 
conducted  himself  creditably,  and  therefore  to  the  satisfaction  of  the  trustees,  in  the  sense 
of,  and  to  the  effect  set  forth  in  the  trust-disposition  and  settlement  of  his  father,  the 
also  deceased  James  Paterson,  which  disposition  and  settlement  forms  No.  7  of  the 
present  process :  Finds  that,  on  the  footing  that  he  did  so  conduct  himself,  the  said 
trustees,  or  the  surviving  trustee,  Mr.  Lees,  paid  and  made  over  to  Mr.  James  L.  W. 
Paterson,  during  his  life,  various  sums,  forming  portions  of  the  residue  of  the  trust- 
estate,  which  were  expended  by  him  (Mr.  Paterson)  in  the  purchase  of  a  house,  and  in 
furniture  for  the  same,  and  for  his  and  his  family's  maintenance :  Finds,  in  point  of  law, 
with  reference  to  the  facts  as  above  found  and  disclosed  on  the  record,  that  the  residue 
of  the  trust-funds  and  estate  must  be  held  to  have  remained  in  possession  of  the  trustees 
truly  for  behoof  and  subject  to  the  disposal  of  the  said  James  Loudon  Webster  Paterson, 
to  the  same  effect  and  extent  as  if  they  had,  by  actual  conveyance  and  transfer,  made 
over  the  same  to  him,  the  said  James  L.  W.  Paterson,  and  as  subject  to  his  disposition : 
Therefore,  sustains  the  pleas  in  law  set  forth  on  the  part  of  the  claimant,  Mrs.  Rymer 
or  Paterson,  but  subject  always  to  the  legal  rights  of  the  claimant,  James  Henry  Rymer 
Paterson,  under  the  settlement  by  his  father,  forming  No.  9  of  process,  and  otherwise ;  and 
subject  also  to  the  annuity  of  £1 6  per  annum  to  Isabella  Kirk ;  and,  before  pronouncing 
further,  appoints  the  cause  to  be  enrolled,  that  parties  may  be  heard  in  relation  thereto ; 
reserving  the  matter  of  expenses."  * 


*  "  Note. — The  opinion  of  the  Lord  Ordinary  is,  that  the  trustees  cannot  be  heard 
now  to  say  that  they  held  the  trust-funds  otherwise  than  for  the  direct  behoof  and 
subject  to  the  deeds  of  the  deceased  James  L.  W.  Paterson.  They  plainly  acted 
and  transacted  with  him  on  the  footing  of  his  right  to  a  C(mveyance,  and  having  given 
him  the  use,  and  to  a  great  extent  the  application,  of  the  funds,  they  cannot  consist- 
ently with  their  own  conduct  throw  doubts  as  to  his  caj)acity,  which,  if  now  expressed, 
would  imply  previous  error  on  their  own  part,  but  into  which,  however,  there  is  no 
reason  to  hold  that  they  fell." 
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James  Henry  K.  Paterson  and  kis  factor  loeo  tutoris  reclaimed. 

At  advising, — 

Lord  President. — The  late  James  Paterson,  at  one  time  Deputy- Assistant  Commis- 
sar j-General,  but  afterwards  a  patent  fishing-net  manufacturer,  died  in  1850,  leaving  a 
trust-settlement  executed  in  1847,  with  relative  codicils.  He  had  no  legitimate  issue, 
but  was  survived  by  a  natural  son,  James  Loudon  Paterson,  who  at  the  date  of  the 
settlement  was  about  twelve  years  of  age.  This  son  survived  his  father  for  about 
eighteen  years,  and  died  in  1868,  at  the  age  of  thirty-three,  leaving  a  widow  and  one 
child,  James  Henry  Paterson,  who  are  the  claimants  in  this  action.  The  question 
which  we  have  to  determine  is,  whether,  by  the  terms  of  James  Paterson's  settlement, 
the  right  to  the  residue  of  his  estate  vested  in  James  Loudon  Paterson,  his  natural  son  t 
If  it  did  vest  in  him,  then  his  widow  will  be  entitled  to  the  fund  in  medio ;  but  if  it 
did  not  vest,  then  the  right  to  the  residue  has  devolved  upon  his  son,  James  Heniy 
Paterson,  under  the  destination  in  James  Paterson's  settlement. 

There  can  be  no  doubt  that  one  of  the  testator's  main  objects  in  executing  that 
settlement  was  to  make  a  provision  for  his  son,  but  it  must  be  kept  in  view  that  the  son 
was  a  natural  and  not  a  lawful  child,  and  that  he  had  consequently  no  legal  right  to 
inherit  any  part  of  the  father's  estate,  and  whatever  the  father  [463]  ^^^^  ^  ^i™  ^^ 
matter  of  pure  favour,  not  in  any  sense  arising  out  of  onerous  obligation. 

There  is  no  question  that  the  young  man  exhibited  symptoms  of  bodily  imfirmity, 
and  also,  to  a  certain  extent,  a  want  of  mental  vigour.  Now,  one  of  the  principal 
features  in  the  father's  settlement  is  the  very  large  discretionary  power  which  is  con- 
ferred upon  his  trustees,  more  especially  with  reference  to  the  provisions  in  favour  of 
his  son ;  they  are  "  vested  with  full  discretionary  powers  in  the  matter,  none  of  the 
persons  above  named  or  referred  to  being  entitled  to  challenge  what  shall  be  resolved 
upon  or  done  in  this  or  any  other  matter  connected  with  the  trust  by  my  trustees,  who 
shall  have  the  same  powers  of  judging  and  acting  in  my  afiairs  as  I  myself  now  possess; 
and  any  party  who  may  consider  himself  or  herself  interested  herein  quarrelling  or 
going  to  law  with  my  trustees,  being  to  be  deprived,  as  I  hereby  deprive  all  such,  of 
every  share  of  my  subjects,  means,  and  estate."  The  testator  could  hardly,  I  think, 
heave  expressed  in  stronger  terms  the  wide  discretionary  power  which  he  committed  V> 
his  trustees.  But  in  order  to  see  what  the  discretion  was  which  the  trustees  were 
called  upon  to  exercise  in  the  interests  of  the  test-ator's  son,  we  must  turn  to  the  third 
and  fourth  purposes  of  the  settlement.  The  deed  contains  in  all  five  provisions 
affecting  the  testator's  natural  son,  which  are  set  forth  in  its  third  and  fourth  purposes. 
Those  provisions  are  all  of  them  conditional,  and  it  is  remarkable  that  in  each  case  the 
conditions  vary,  in  expression  at  all  events.  The  testator  introduces  the  subject  bv 
words  expressive  of  his  wish  to  provide  for  his  son,  but  even  here  we  find  a  condition 
— viz.  "  that  he  submits  himself  in  all  duty  to  the  proper  advice  and  control  of  my 
trustees,  and  that  he  is  not  improperly  interfered  with  or  influenced  by  Isabella  Kirk," 
his  mother.  He  then  states  his  intention  that  his  son  should  be,  as  far  as  possible, 
fitted  for  carrying  on  the  business  in  which  he  himself  was  engaged,  and  for  that  end 
authorises  the  trustees  to  direct  his  education,  and  provide  him  with  funds ;  but  here 
again  these  provisions  depend  upon  a  condition  to  the  effect  that  circumstances  should 
prove  "favourable"  to  the  object  which  the  testator  had  in  view, — that  is  to  say, 
"favourable"  in  the  opinion  of  the.  trustees.  There  is  then  this  further  provision, 
that  in  the  event  of  the  son  "attaining  an  age,  and  being  in  the  estimation  of  my 
trustees  of  a  character  and  capacity,  and  himself  possessed  of  the  inclination  for 
conducting  the  work,  my  trustees  are  hereby  authorised  to  devolve  the  whole  manage- 
ment of  it  upon  him,  without  any  responsibility  upon  them,  and  with  power  to  him  to 
devote  such  part  of  the  profits  to  his  own  tise  as  manager  as  my  trustees  shall  consider 
suitable  for  his  welfare  and  respectability."  In  this  case  also  the  provision  in  favour 
of  James  Loudon  Paterson  is  conditional,  depending  not  only  upon  his  attaining  a 
sufficient  age  and  displaying  au'  inclination  to  conduct  the  business,  but  also  upon  hu? 
being,  in  the  opinion  of  the  trustees,  qualified  to  do  so. 

Those  provisions  to  which  I  have  referred  are  all  contained  in  the  third  purpose  of 
the  trust.  The  fourth  provides  that  upon  the  son  attaining  twenty-five  (afterwards 
altered  by  codicil  to  twenty-one)  years  of  age,  "  and  being  of  the  character  and 
capacity  which  in  the  estimation  of  my  trustees  would  render  the  same  prudent  (of 
which  they  shall  be  the  sole  judges),  I  authorise  my  trustees  to  dispone,  assign,  and 
convey,  but  under  the  burdens  and  provisions  after-mentioned,  the  whole  or  such  part  as 
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they  may  consider  proper  of  my  subjects,  estate,  and  eli'ects  that  shall  then  remain,  in 
SQch  terms  as  to  destine  the  same  to  him,  and  to  any  lawful  child  or  children  of  his 
body,"  and  failing  such,  then  to  a  series  of  heirs  in  the  order  mentioned.  Then  there 
follows  a  second  branch  of  this  the  fourth  purpose  of  the  deed,  in  which  the  testator 
says, — "But  my  desire  to  benefit  the  said  James  Loudon  Webster  Paterson  being  in  a 
great  measure  in  the  expectation  that  he  will,  as  from  his  good  disposition  and 
education  I  have  reason  to  hope  he  will,  conduct  himself  creditably  and  to  the 
satisfaction  of  my  trustees,  yet  in  the  event  of  his  failing  to  do  so,  I  authorise  my 
trustees  to  withhold  the  conveyance  of  my  subjects  and  estate  from  him  either  for  a 
time  or  absolutely,  and  to  sell  or  dispose  of  the  whole  or  part  thereof  as  they  may  see 
proper,  and  to  pay  him  from  the  price  or  produce  such  a  sum  in  the  way  of  annuity  and 
as  alimentary,  or  to  sink  and  invest  such  a  sum  for  that  purpose,  and  under  such  con- 
ditions as  they  [454]  ni^-y  j^^^g^  to  be  suitable,  disposing  of  the  balance  or  residue,  if 
any,  for  the  benefit  of  his  lawful  issue,  should  there  be  such." 

In  construing  this  fourth  purpose  of  the  trust,  it  was  argued  for  Mrs.  Paterson  that 
the  condition  contained  in  the  second  branch,  in  virtue  of  which  the  trustees  are 
empowered  to  withhold  the  conveyance  of  the  property,  is  substantially  the  same,  and 
embodies  virtually  a  repetition  of  that  which  in  the  clause  immediately  preceding  is 
attached  to  the  authority  to  convey.  I  am  of  opinion  that  that  is  not  a  fair  or  legiti- 
mate construction  of  the  deed.  The  condition  on  which  the  trustees  are  authorised  to 
convey  to  the  testator's  son  is  his  being  of  such  a  character  and  capacity  as  in  their 
opinion  to  render  a  conveyance  to  him  prudent,  while,  on  the  other  hand,  the  ground 
on  which  they  may  withhold  the  estate  is  his  failure  to  conduct  himself  creditably  and  to 
their  satisfaction.  These  are  plainly,  I  think,  very  difiFerent  things.  Having  regard  to 
the  yonng  man's  character  and  capacity,  a  conveyance  in  his  favour  might  be  a 
perfectly  prudent  step,  and  yet  it  might  be  very  true  that  he  had  not  conducted 
himself  creditably  or  in  a  satisfactory  manner.  Men  may  be  prudent  in  the  manage- 
ment of  their  own  afiairs,  whose  conduct  is  in  other  respects  anything  but  creditable. 

It  appears  to  me  that  some  light  is  thrown  upon  this  matter  by  a  codicil  to  the 
settlement,  dated  13th  ISTovember  1850,  in  which,  after  altering  the  age  at  which  the 
trustees  may  execute  the  conveyance  in  favour  of  James  Loudon  Paterson,  the  testator 
revokes  the  ultimate  destination  which  he  had  previously  made  of  the  residue  of  his 
estate,  in  so  far  as  two  persons,  named  John  Paterson  and  Hugh  Aird,  had  been 
substituted,  failing  his  son  and  any  lawful  children  of  his  body ;  and  the  testator  then 
goes  on  to  say, — "  I  now  empower  my  trustees,  failing  the  said  James  Loudon  Paterson 
and  his  lawful  descendants,  if  my  trustees  shall  resolve  to  exercise  the  authority  to 
convey  as  directed  in  the  fourth  purpose  of  the  trust-deed,  to  do  so,  to  the  said  James 
Loudon  Patierson,  and  any  lawful  child  or  children  of  his  body ;  and  failing  such,  then 
to  John  Millar,  now  or  lately  in  Aberdeen,  ...  to  the  extent  of  one-half  thereof ; " 
and  to  John  Paterson  and  Hugh  Aird,  each  to  the  extent  of  one-fourth.  Now, 
although  the  object  of  this  clause  is  to  introduce  John  Millar  into  the  destination,  there 
is  an  expression  used  which  I  think  aids  us  somewhat  in  arriving  at  the  testator's 
meaning  in  the  fourth  purpose  of  the  settlement.  He  says,  "if  my  trustees  shall 
resolve  to  exercise  the  authority  to  convey  as  directed,'*  &c. ;  and  it  appears  to  me,  that 
in  using  these  words  he  shews  his  intention  that  the  estate  should  vest  in  the  trustees 
absolutely,  and  should  only  belong  to  his  son  under  a  suspensive  condition,  viz.  that 
the  trustees  should,  in  the  exercise  of  their,  discretion,  come  to  a  resolution  that  it 
was  prudent  to  execute  a  conveyance  in  his  favour.  I  am  unable,  holding  this  view,  to 
concur  with  the  Lord  Ordinary  in  the  result  at  which  he  has  arrived.  His  Lordship 
"  finds  it  is  admitted  on  the  record,  on  the  part  of  the  claimant  J.  H.  R  Paterson,  and 
his  factor  loco  tuioris,  that  the  deceased  James  Loudon  W.  Paterson,  father  of  the  said 
claimant,  conducted  himself  creditably,  and  therefore  (his  Lordship  holds)  to  the 
satisfaction  of  the  trustees,  in  the  sense  of  and  to  the  effect  set  forth  in  the  trust-dispo- 
sition and  settlement  of  his  father."  Now,  it  rather  appears  to  me  that  the  Lord 
Ordinary  has  assumed  the  function  of  judging  for  the  trustees  in  this  matter,  and  has 
proceeded  upon  what  I  consider  the  mistake  of  reading  the  latter  part  of  the  fourth 
purpose  of  the  trust-deed  as  if  the  condition  on  which  it  depends  was  the  same  as  that 
on  which  the  trustees  are  authorised  to  convey  in  the  preceding  clause.  But,  as  I  have 
already  said,  the  one  condition  might  be  purified,  and  not  the  other.  So  that,  although 
the  trustees  were  authorised  to  convey,  they  might  still  have  it  in  their  power  to  with- 
hold the  estate. 
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The  Lord  Ordinary  has  evidently  attached  considerable  weight  to  the  fact,  thai 
vavious  sums  of  money  were  paid  by  the  trustees  to  James  Loudon  Paterson  out  of  the 
residue  of  the  trust-estate;  but  his  IjOrdship  appears  to  have  overlooked  the  power 
conferred  on  the  trustees  to  convey  the  whole  of  the  estate,  *'or  such  part  as  they  may 
consider  proper.''  Now,  I  think  that,  in  the  circumstances,  we  must  come  to  the  con- 
clusion that  the  trustees  considered  it  prudent  to  give  a  part,  but  no  more.  Except 
upon  this  footing  it  is  not  easy  to  see  why  they  should  have  withheld  a  conveyance  for  a 
period  of  twelve  years  after  the  testator's  [455]  son  had  attained  majority.  The  oaly 
explanation  of  that  that  I  can  see  is,  that  although  they  judged  it  right  to  make  him 
advances  out  of  the  funds  in  their  hands,  they  nevertheless  entertained  so  much  distrust 
of  his  character  and  capacity  that  they  did  not  deem  it  prudent  to  convey  to  him  tlie 
whole  of  the  residue.  The  object  in  conveying  to  him  a  part  of  the  estate  was  to 
purchase  a  house  and  furniture  on  his  marriage,  and  to  supply  funds  for  the  maintenance 
of  himself  and  his  family,  which  is  quite  consistent  with  the  terms  of  the  first  part  of 
the  fourth  purpose  of  the  trust-deed.  My  conclusion  therefore  is,  that  the  trustees  did 
not  make  over  to  James  I^udon  Paterson  the  whole  residue  of  the  estate,  just  because 
they  did  not  think  it  prudent  to  do  so ;  and  that,  therefore,  that  portion  of  the  trust- 
funds  which  forms  the  fund  in  medio  in  this  action  never  vested  in  him,  and  does  not 
pass  to  his  widow,  but  to  the  factor  for  his  son. 

I^RD  Ardmillan. — This  is  a  question  of  considerable  delicacy  and  difficulty,  and 
it  is  only  after  great  consideration  that  my  first  impression  has  been  overcome,  which 
was  in  favour  of  the  view  taken  by  the  Lord  Ordinary.  This  is  a  very  peculiarly  con- 
structed deed.  It  contains  certain  numbered  purposes,  and  within  these  are  various 
provisions,  with  conditions  of  different  sorts,  more  numerous  than  the  purposes  specified. 
The  provision  in  regard  to  the  truster's  son  being  brought  up  or  not  to  the  business 
seems  to  me  to  turn  not  so  much  on  his  character  as  on  the  nature  of  the  business  itself, 
and  his  inclination  for  it.  That  is  the  chief  scope  of  the  third  purpose.  There  is  more 
difficulty  about  the  fourth  purpose,  in  which  the  conditions  are  different.  The  cond- 
tion  on  which  the  trustees  are  authorised  to  convev  the  estate  to  James  L.  W.  Paterson 
is,  that,  on  his  attaining  the  age  of  twenty-five  (afterwards  altered  to  twenty-one),  his 
chara(iter  and  capacity  be  such  that  in  the  estimation  of  the  trustees  it  would  be  prudent 
to  do  so.  It  is  evident  that  the  widest  discretion  is  given  to  the  trustees.  It  is  proper 
also  to  observe  that  the  testator  distinguishes  throughout  between  direction  and  authority. 
In  the  second  purpose  he  uses  both  words ;  he  "  directs  and  authorises  "  his  trustees  to 
appoint  a  manager  for  carrying  on  the  business.  In  the  third  and  fourth  purposes  he 
authorises  them  to  direct  his  son's  education,  to  devolve  the  management  on  him  in 
certain  events,  and  to  convey  the  estate  to  him  or  to  withhold  it  from  him,  in  certain 
other  events.  In  the  fifth  purpose  he  again  authorises  and  directs  them  to  pay  certain 
annuities.  In  the  second  codicil  he  refers  to  the  authority  given  by  him  in  the  fourth 
purpose  of  the  deed,  and  at  the  close  he  directs  them  to  make  a  certain  payment  to  a 
Miss  Gray.  My  inference  from  the  use  of  these  different  words  is,  that  when  he 
authorises  his  trustees  he  gives  them  a  discretion,  and  thus  he  truly  makes  the  provision 
to  his  son  dependent  on  the  exercise  of  their  discretion,  whereas,  when  he  directs  them, 
he  leaves  no  such  discretion.  Such  phrases  as  these :  "  of  which  they  shall  be  the  sole 
judges,"  "  all  as  my  trustees  shall  deem  most  proper,"  "  should  they  judge  this  to  he 
most  prudent,  they  being  hereby  vested  with  full  discretionary  powers,"  "  who  shall 
have  the  same  powers  of  judging  and  acting  in  my  affairs  as  I  myself  now  possess,"  and 
the  parenthetic  clause  in  the  codicil,  "if  my  trustees  judge  such  conveyance  to  be 
proper,"  all  imply  the  very  widest  discretion.  I  hold,  therefore,  that  this  condition  in 
the  fourth  purpose  is  suspensive  of  J.  L.  W.  Paterson's  right  to  a  conveyance  till  the 
trustees  choose  to  bestow  it,  and  not  resolutive  of  his  right  if  they  do  not.  It  is  import- 
ant also  to  observe  that  from  an  early  period  of  his  life  cii-cumstances  api>ear  to  have 
indicated  the  prudence  of  conferring  that  discretion  on  the  trustees.  There  is  a  dis- 
tinction too  between  failure  in  respect  of  charac>ter  and  capacity,  and  failure  in  respect 
of  conduct.  In  the  latter  case  the  trustees  are  authorised  to  withhold  the  conveyance, 
while,  in  the  former  case,  it  is  only  if  the  character  and  capacity  are  such  as  in  their 
estimation  make  it  prudent,  that  they  are  to  bestow  it  In  the  one  case  the  right 
would  be  conveyed  if  there  was  no  withholding,  while  in  the  other  it  would  not 
be  conveyed  unless  actually  bestowed.  The  questicm  is,  whether  this  condition  is 
suspensive  or  resolutive,  and  1  am  of  opinion,  as  I  have  already  said,  that  it  is 
suspensive. 
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As  to  the  partial  payments  made,  if  there  had  been  no  power  given  to  the  trustees 
to  make  such  advances,  that  would  have  been  a  powerful  argument  in  [456]  ifavour  of 
Mr.  Paterson's  right  to  a  conveyance.  But  it  was  expressly  provided  by  the  deed  that 
they  were  to  supply  him  from  the  trust-funds  with  suitable  maintenance,  and  the  giving 
of  a  part  implies  no  obligation  to  give  the  whole,  and  no  acknowledgment  that  it  would  / 
be  prudent  to  convey  the  whole. 

On  these  grounds  I  arrive  at  the  same  conclusion  with  your  lordship. 

Lord  Kinloch. — ^The  question  raised  in  this  case  must  be  decided  by  a  sound  con- 
struction of  the  trust-settlement  and  codicils  of  James  Paterson,  of  whom  the  late  James 
Loudon  Webster  Paterson  was  the  illegitimate  son. 

The  language  of  these  documents  is  in  some  respects  peculiar;  but  their  general  pur- 
jjose  seems  to  me  not  obscure.  It  was  clearly  the  intention  of  the  testator  to  make  the 
succession  of  his  son  dependent  on  his  character  and  capacity,  as  these  might  be  estimated 
by  his  trustees ;  and  not  on  these  in  the  abstract,  but  as  they  might  bear  on  the  prudence 
of  entrusting  him  with  the  fortune,  in  whole  or  in  part.  The  fourth  purpose  of  the 
trust  provides  that  on  the  son  attaining  the  age  of  twenty-five,  afterwards  reduced  to 
twenty-one,  the  trustees  shall  convey  to  him  the  estate,  "  or  such  part  as  they  may  con- 
sider proper."  But  this  is  only  on  the  trustees  being  satisfied  of  the  prudence  of  the 
step.  The  words  employed  are,  "upon  the  said  James  Loudon  Webster  Paterson 
attaining  to  twenty-five  years  of  age,  and  being  of  the  character  and  capacity  which  in 
the  estimation  of  my  trustees  would  render  the  same  prudent,  of  which  they  shall  be 
the  sole  judges."  I  cannot  doubt  that  this  condition  is  a  condition  precedent  both  as 
regards  the  age  to  be  attained  and  the  character  and  capacity  to  be  possessed ;  and  that 
the  words  employed  are  words  having  a  suspensive  eflfect.  The  possession  of  a  character 
and  capacity  which  would  render  the  step  prudent  in  the  estimation  of  the  trustees  is, 
I  think,  as  much  a  condition  precedent  of  the  son  obtaining  a  conveyance  as  the 
attainment  of  twenty-one  years. 

There  is  nothing,  as  I  think,  in  the  rest  of  the  deed  which  interferes  with  the 
declaration  so  construed.  "  Creditably  and  to  the  satisfaction  of  the  trustees  "  seem  to 
me  phrases  of  substantially  the  same  import  with  "  character  and  capacity  rendering  a 
conveyance  in  the  estimation  of  the  trustees  prudent " ;  and  the  same  resolution  to 
convey  appears  to  me  necessary  in  either  case. 

The  son  so  provided  for  became  major  in  1856,  and  died  in  1868.  It  is  not  disputed 
that,  in  a  moral  point  of  view,  he  conducted  himself  creditably  and  to  the  satisfaction 
of  the  trustees,  of  whom,  for  about  ten  years,  Mr.  Lees  has  been  the  sole  survivor.  But 
the  question  still  remains,  whether  by  a  combination  of  character  and  capacity  it  had 
become  prudent,  in  the  estimation  of  the  trustees,  to  convey  to  him  the  property,  and 
80  the  condition  of  his  taking  the  estate  had  been  purified. 

There  was  admittedly  no  formal  resolution  or  declaration  framed  by  the  trustees,  or 
the  survivor,  expressive  of  their  sentiments  in  this  matter.  At  the  same  time,  it  is 
reasonable  to  hold  that  without  a  formal  writing  the  acts  of  the  trustees  might  them- 
selves be  sufficiently  conclusive  to  indicate  their  mind.  But  having  nothing  but  these 
acts  to  guide  us,  we  must  be  careful  that  we  put  on  them  their  jiLst  and  true  interpreta- 
tion, and  do  not  go  beyond  their  scope. 

The  admitted  fact  is,  that  after  the  son  became  major,  and  particularly  at  and  after 
his  marriage  in  1861,  he  had  considerable  payments  made  to  him,  not  merely  out  of  the 
income,  but  out  of  the  capital  of  the  estate,  the  payments  amounting  to  several  thousand 
pounds.  But  it  is  equally  true  that  no  step  was  taken  to  convey  to  him  the  remaining 
capital.  He  does  not  seem  to  have  ever  asked  for  such  a  conveyance ;  and  there  is  no 
evidence  that  the  trustee  had  ever  resolved  to  grant  it. 

If  the  trust-deed  of  the  father  had  not  authorised  a  partial  transference  of  the  estate, 
I  think  that  these  payments  out  of  the  capital  would  have  gone  far  to  intimate  that  the 
trustee  had  made  up  his  mind  to  convey.  But  a  partial  transference  is  expressly 
authorised.  I  cannot,  therefore,  give  the  act«  of  the  trustee  any  further  cff'ect  than  they 
naturally  speak,  namely,  that  to  the  extent  of  the  payments  the  trustee  judged  it 
prudent  to  make  over  the  estate ;  but  as  to  the  balance  in  his  hands  he  had  not  made  up 
his  mind  to  that  effect.  This  is  simply  to  make  the  interi)retation  of  his  conduct  square 
with  the  acts  which  [457]  expressed  it.  It  might  very  well  be  that  it  was  consistent 
with  prudence  to  make  payments  to  a  certain  extent,  but  would  be  very  imprudent  to 
trust  the  whole  remainder  of  the  fortune  to  the  unrestricted  disposal  of  Mr.  Paterson 
junior,  particularly  where,  in  the  course  of  events,  he  had  not  only  himself  to  support, 
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but  a  wife  and  prospective  family.  There  might  reasonably  be  such  danger  appre- 
hended either  from  Mr.  Paterson's  own  acts,  or  those  of  his  creditors,  as  would  make  it 
prudent  not  to  give  him  the  remaining  capital,  but  to  keep  it  for  the  benefit  of  his  issue 
in  terms  of  the  father's  trust-deed ;  and  the  acts  of  the  trustee  at  least  express  this,  that 
he  had  not  solved  this  question  in  Mr.  Paterson's  favour. 

I  cannot,  therefore,  agree  with  the  Lord  Ordinary  in  holding  that  the  property  had 
so  vested  in  Mr.  Paterson  junior  as  to  give  him  the  power  of  disposing  of  it.  I  think 
his  Lordship  gives  a  larger  effect  to  the  acts  of  the  trustee  than  in  any  reasonable  con- 
struction they  can  bear.  I  think  they  cannot  be  held  to  import  that  conviction  of  the 
prudencie  of  giving  over  the  whole  fortune  to  the  son,  which  I  view  as  in  point  of  law  a 
condition  precedent  of  his  right.  I  am  therefore  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  .should  be  altered,  that  the  claim  of  Mrs.  Paterson  as  her  husband's  dis- 
ponee  should  be  repelled,  and  the  claim  of  the  factor  loco  tutoris  for  their  only  child 
sustained. 

Lord  Deas  gave  no  opinion,  not  having  heard  the  argument. 

This  interlocutor  was  pronounced  on  21st  January  1870  : — "Recall  the  interlocutor: 
Find  that  those  portions  of  the  estate  and  effects  of  the  deceased  James  Paterson,  the 
testator,  which  were  not  conveyed  or  paid  over  by  his  trustees  to  his  natural  son,  James 
Loudon  Webster  Paterson,  during  his,  the  said  James  Loudon  Webster  Paterson's  life, 
did  not  vest  in  or  belong  to  him,  and  therefore  stand  destined  by  the  trust-disposition  of 
the  testator  to  the  claimant,  James  Henry  Rymer  Paterson,  as  the  only  son  of  the  said 
James  Loudon  Webster  Paterson,  deceased:  Repel  the  claim  for  Mrs.  Eliza  Calder 
Rymer  or  Paterson,  and  decern :  Rank  and  prefer  George  Auldjo  Jamieson,  as  factor 
loco  tutoris  for  the  said  James  Henry  Rymer  Paterson,  in  terms  of  his  claim,  and  decern : 
Appoint  the  expenses  of  the  parties  above  named  to  be  paid  out  of  the  funds  in  the 
hands  of  the  nominal  i*aLser,  and  remit,"  &c. 

T.  Paterson,  W.S. — James  S.  Mack,  S.S.G. — David  Forsyth,  S.S.C. — Agents. 


No.  102.  VIIL  Macpherson,  457.     29  Jan.  1870.     1st  Div.— Sheriff  of 

Chancery,  M. 

Kenxeth  Mackenzie,  Appellant. — Sol.-Gcn.  Clurk — Sliurid, 
Mrs.  Mary  Mackenzie  or  Cation  and  Husband,  Respondents. — Lord-Adv. 

Young — D.-P.  Gordon — Duncan. 
Et  i  contra. 

Entail — Service — General  Conveyance — Notarial  Instrtunent — Titles  to  Land  Consolida- 
tion Acty  1868  (31  4'  32  Vict.  cap.  101). — The  institute  in  a  deed  of  entail  executed 
a  general  disposition  of  his  whole  property  in  favour  of  trustees  for  behoof  of  his 
illegitimate  daughter,  who,  after  his  death,  expede  a  notarial  instrument  in  terms  of 
the  23d  section  of  the  Titles  to  Land  Consolidation  Act,  1868,  setting  forth  her 
father's  infeftment  in  the  entailed  lands,  his  general  conveyance  to  the  trustees,  and 
an  assignation  thereof  to  her  by  the  trustees,  and  raised  an  action  for  declarator  of 
the  invalidity  of  the  entail,  and  that  she,  as  her  father's  disponee,  was  entitled  to  the 
estate.  Held  that  as  the  warrant  for  the  notarial  instrument  was  the  father's  infeft- 
ment as  institute  of  tailzie,  the  daughter,  until  her  right  was  established  in  the 
declarator,  had  no  title  on  which  to  oppose  a  petition  for  service  at  the  instance  of  the 
substitute  called  to  the  succession  under  the  entail. 

[458]  The  late  Hugh  Mackenzie  of  Dundonnell  died  in  July  1869  infeft  in  the  estates 
of  Dundonnell  and  others  under  a  deed  of  entail  executed  by  his  deceased  father,  Murdo 
Mackenzie  of  Ardross,  in  the  year  1838,  in  favour  of  his  eldest  son,  the  said  Hugh 
Mackenzie,  and  the  heirs  whomsoever  of  his  body,  whom  failing,  to  Kenneth  Mackenzie, 
his  second  son,  and  the  heirs  whomsoever  of  his  body,  whom  failing,  &c. 

Hugh  Mackenzie  was  not  married,  but  he  left  an  illegitimate  daughter  (Mrs.  Catton). 
In  1854  he  executed  a  general  trust-disposition  and  settlement  directing  his  trustees,  to 
whom  he  conveyed  his  whole  estate,  heritable  and  moveable,  to  hold  the  residue  thereof, 
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after  payment  of  debts,  &c.,  for  behoof  of  his  said  daughter,  and  to  make  over  tlie  same 
to  her  at  her  marriage,  or  attaining  the  age  of  twenty-five. 

After  her  father's  death  Mrs.  Catton  raised  an  action  challenging  the  validity  of  the 
entail  of  1838  upon  various  grounds,  and  for  declarator  that  she,  as  her  father's  disponee, 
was  entitled  to  the  estate.  She  then  obtained  from  her  father's  trustees  an  assignation 
of  his  trust-disposition  and  settlement,  to  the  effect  of  making  over  to  her  their  personal 
right  under  the  general  conveyance  of  the  truster's  heritable  estate ;  and  thereafter,  with 
the  view  of  getting  herself  infeft  in  the  lands  embraced  by  the  entail,  in  terms  of  the 
23d  section  of  the  Titles  to  Land  Consolidation  Act,  1868,  she  expede  a  notarial  instru- 
ment, recorded  in  the  General  Register  of  Sasines  21st  December  1869,  setting  forth  as 
its  warrants — (1)  the  instrument  of  sasine  in  favour  of  Hugh  Mackenzie,  dated  15th  and 
recorded  23d  May  1845  ;  (2)  the  general  trust-disposition  and  settlement  executed  by 
Hugh  ilackenzie  in  1854  ;  and  (3)  the  assignation  thereof  in  her  favour  by  his  trustees. 

Meanwhile  a  petition  for  service  was  presented  to  the  Sheriff  of  Chancery  by 
Kenneth  Mackenzie,  the  immediate  younger  brother-german  of  Hugh  Mackenzie,  and 
next  nominatim  substitute  under  the  entail  of  1838,  craving  to  be  served  nearest  and 
lawful  heir  of  taillie  and  provision  in  special  of  Hugh  Mackenzie  in  the  entailed  lands. 

This  application  was  opposed  by  Mrs.  Catton,  on  the  ground  that  the  entail  was 
defective,  and  that  the  fetters  were  not  binding  on  Hugh  Mackenzie,  the  institute,  who 
was  entitled  to  dispose  of  the  lands,  and  had  effectually  done  so  by  the  general  con- 
veyance to  trustees  for  her  behoof,  and  that,  as  the  fee  was  full  by  her  infeftment  in 
virtue  of  the  notarial  instrument  which  she  had  expede,  the  petitioner  could  not  be 
served  heir  in  special. 

The  SheriflF  (M'Laren),  on  22d  December  1869,  pronounced  this  interlocutor : — 
"Finds  (1)  that  the  respondent  Mrs.  Catton  does  not  claim  the  character  of  heir  of  pro- 
vision of  the  deceased  Hugh  Mackenzie  of  Dundonnell ;  (2)  that  the  respondent  claims 
the  estate  to  which  the  petition  relates  in  the  character  of  beneficiary  and  residuary 
legatee,  under  a  deed  of  trust  granted  by  the  said  Hugh  Mackenzie,  containing  a  general 
disposition  of  heritable  estate,  which  deed,  to  the  extent  of  such  general  disposition,  has 
been  assigned  by  the  trustees  to  the  respondent ;  (3)  that  the  respondent  is  not  infeft, 
and  has  not  the  means  of  presently  obtaining  herself  infeft  in  the  estate  in  question :  In 
these  circumstances,  finds,  in  point  of  law,  that  the  respondent  has  not  a  legal  title  to 
oppose  the  petitioner's  claim  of  service,  and  therefore  repels  the  said  objections  as  defences 
to  this  petition,  and  decerns." 

"iJo  die, — The  Sheriff  finds  the  facts  stated  in  the  petition  proved,  serves  and 
decerns  in  terms  of  the  prayer  thereof,  but  always  with  and  under  the  conditions,  pro- 
visions, prohibitory,  irritant,  and  resolutive  clauses  therein  referred  to ;  but  in  respect 
an  appeal  has  been  taken  against  the  previous  interlocutor  of  this  date,  supersedes 
extract  of  this  decree  until  such  appeal  be  disposed  of,  or  withdrawn." 

[459]  ^^^'  Catton  appealed  against  both  of  these  interlocutors,*  and  the  petitioner 
against  the  last,  in  so  far  as  it  superseded  extract. 

Lord  President. — The  question  which  we  now  have  to  determine  is  whether  the 
petitioner,  Mr.  Mackenzie,  is  entitled  to  be  served  heir  of  tailzie  and  provision  to  his 
brother,  the  late  Hugh  Mackenzie ;  and,  in  order  to  guard  against  the  possibility  of  any 
misconception  hereafter,  I  think  it  right  to  observe  that  our  decision  of  that  question 
has  nothing  to  do  with  the  matter  of  possession,  which  is  not  at  present  before  us. 

The  position  of  the  parties  is  this : — The  petitioner,  Mr.  Mackenzie,  is  nominatim 
substitute  under  a  deed  of  entail  executed  by  his  father,  the  late  Murdo  Mackenzie  of 
Dundonnell,  on  13th  July  1838,  and  his  petition  for  service  is  opposed  by  Mrs.  Catton, 
the  beneficiary  under  a  general  conveyance  to  trustees  executed  on  4th  July  1854  by  the 
late  Hugh  Mackenzie,  the  institute  in  the  entail,  and  elder  brother  of  the  petitioner. 
There  is  no  doubt  that  the  petitioner  possesses  the  character  of  heir  of  tailzie  and  pro- 
vision in  which  he  claims  to  be  served,  but  the  opposing  party  produces  what  she  calls 
an  infeftment  on  a  conveyance  by  the  last  heir  in  possession.  If  that  had  been  an 
infeftment  proceeding  on  a  special  disposition,  it  would  raise  a  different  question,  on 
which  I  give  no  opinion.  The  peculiarity  is  that  the  instrument  produced  is  a  notarial 
instrument  expede  by  Mrs.  Catton  under  the  23d  section  of  the  Titles  to  Land  Consolida- 
tion Act  of  1868,  in  virtue  of  which  she  maintains  that  she  is  infeft  as  proprietrix  in 
fee-simple  in  the  lands  alleged  by  the  petitioner  to  constitute  the  entailed  estate. 

♦Thorns  i\  Thoms,  March  30,  1868,  ante  vol.  vi.  p.  704. 
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Now,  the  provision  of  tlie  statute  is,  that  where  a  party  is  infeft,  and  executes  a 
disposition  of  his  whole  lands  and  heritages,  the  disponee  or  his  assignee  may  complete 
his  title  by  a  notarial  instrument  connecting  the  infeftment  of  the  disponer  with  that  of 
the  disponee.  But  it  is  quite  obvious,  that  as  no  person  who  is  not  infeft  can  grant  a 
general  conveyance  upon  which  a  notarial  instrument  can  be  expede  in  terms  of  the 
statute,  such  instrument  must  have  for  its  warrant  the  disponer's  infeftment,  as  well  as 
the  general  conveyance,  otherwi^^e  it  is  good  for  nothing  as  an  infeftment  In  the 
present  instance,  the  notarial  instrument  expede  by  Mrs.  Catton  sets  forth,  in  the  first 
place,  a  registered  instrument  of  sasine,  dated  1 5th,  and  recorded  23d  May  1845,  in 
virtue  of  which  the  late  Hugh  Mackenzie  was  infeft  in  certain  lands,  "  as  therein  set 
forth."  In  the  next  place,  it  narrates  the  general  trust-dis|X)sition  and  settlement  executed 
by  Mr.  Hugh  Mackenzie  in  1854,  recorded  along  with  a  codicil  thereto  in  the  Books  of 
Council  and  Session  9th  August  1869  ;  and  lastly,  an  assignation  of  this  general  convey- 
ance by  the  trustees  in  favour  of  Mrs.  Catton,  dated  18th  and  20th  December  1869 ;  ami 
upon  these  writs  she  asks  and  obtains  from  the  notary  this  instrument,  which  is  to  be 
equivalent  to  an  instrument  of  sasine  under  the  old  law.  But  the  warrant  of  the  instru- 
ment is  the  previous  infeftment  of  the  disponer,  and  the  production  of  this  instrument  by 
itself  is  not  sufficient  either  to  entitle  her  to  sue  this  action,  or  to  do  anything  else  for 
which  a  complete  title  is  necessary.  Xow,  the  former  sasine  in  favour  of  Hugh 
Mackenzie  being  part  of  that  instrument,  we  necessarily  have  it  before  us,  from  which  it 
appears  that  he  was  infeft,  not  as  fee-simple  proprietor,  but  as  institute  of  tailzie  under 
the  deed  of  entail  executed  by  his  father.  Ex  facte,  therefore,  of  the  warrant  upon 
which  the  notarial  instrument  in  favour  of  Mrs.  Catton  proceeds,  Mr.  Mackenzie  held 
the  estate  under  the  fetters  of  the  entail,  and  if  that  be  so,  it  could  not  be  included  in 
the  general  conveyance  in  favour  of  his  trustees.  It  appears  to  me,  therefore,  that  Mrs. 
Catton  has  no  title  upon  which  she  can  be  heard  in  any  question  relating  to  the  estate 
until  it  has  been  validated  by  legal  process ;  for  she  must  not  only  establish,  in  the  first 
place,  that  Mr.  Hugh  Mackenzie  intended  his  general  trust-disposition  to  embrace  the 
lands  which,  ex  facie  of  his  own  title,  were  included  in  the  entail  executed  by  his  father, 
but  also  that  he  had  the  power  to  convey  these  lands  to  his  trustees.  In  the  case  of 
Thoms  r.  Thorns,  which  was  cited  during  the  discussion,  it  was  admitted  that  the  entail 
was  defec-[460]'*i^'®>  ^^^  consequently  that  the  testator  had  the  power,  provided  he  had 
the  intention,  to  convey  the  estate  by  a  trust-disiK)sition  in  general  terms.  But  that  cir- 
cumstance constitutes  an  essential  difference  between  that  case  and  the  present,  for  here  we 
have  merely  an  allegation  that  the  entail  is  bad.  It  may  be  so,  but  we  cannot  assume 
that  to  be  the  case  in  hoc  'ifatit  ;  and  even  if  it  were,  there  is  nothing  to  shew  that  Mr. 
Hugh  ^lackenzie  intended  to  convey  the  estate  to  his  trustees  by  the  trust-disposition  U) 
which  I  have  referred.  We  (lo  know,  however,  that  the  petitioner, . Mr.  Kenneth 
Mackenzie,  is  iiondnatim  suljstitut^,  and  the  heir  here  called  to  the  succession  under  the 
entail ;  and  until  the  entail  has  been  declared  invalid,  and  Mrs.  Catton  has  established 
her  own  right  to  the  estate,  I  am  of  opinion  that  she  has  no  title  on  which  to  oppose 
this  application  for  service,  and  that  the  Sheriff  has  arrived  at  a  right  conclusion. 

Lords  Deas  and  Ardmillan  concurred. 

Lord  Kinloch. — I  think  the  Sheriff  of  Chancery  has  rightly  dealt  with  these 
proceedings,  and  that  his  judgments  must  stand,  notwithstanding  the  fresh  grounds  of 
objection  which  have  been  now  presented  to  us. 

The  petition  is  for  service  of  Kenneth  Mackenzie  as  heir  of  entail  under  a  special  deed 
to  Hugh  Mackenzie  of  Dundonnell.  His  niece,  Mrs.  Catton,  has  appeared,  not  simply 
to  take  part  in  the  proceedings  of  service  by  cross-examining  the  witnesses  or  the  like, 
but  to  demand  that  the  service  should  be  stopped,  and  the  petition  of  service  dismissed. 

She  does  not  claim  the  character  of  competing  heir  of  entail.  What  she  founds  on 
is  an  alleged  general  disposition  of  all  lands  and  heritages  by  the  deceased  Hugh 
Mackenzie,  followed  by  a  notarial  instrument  under  the  Titles  to  Land  Act,  which  she 
alleges  constitutes  sasine  in  these  particular  lands.  By  this  deed,  she  contended,  v^^ 
Sheriff's  difficulties  wen*  ovcr(;ome,  and  the  present  special  service  was  precluded  by 
reason  of  the  fee  being  full. 

I  shall  not  enter  on  the  general  question  to  what  extent  an  ex  facie  full  fee  maybe 
made  the  ground  for  stopping  a  special  service.  I  shall  in  fitting  time  discuss  that 
question,  on  which  not  a  little  misapprehension  often  occurs.  For  the  present  purpose 
it  is  sufficient  to  say  that  the  notarial  instrument  in  question  cannot  be  received  as 
evidence  of  the  fee  being  full — (1)  because,  ex  facie,  it  infers  a  fee-simple  conveyance 
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by  one  holding  in  entail,  whose  capacity  to  grant  such  a  conveyance  cannot  be  assumed ; 
and  (2)  because  in  a  question  with  a  third  party,  the  notarial  instrument,  applying  to 
these  subjects  the  general  disposition  of  all  lands  and  heritages,  can  be  taken  as  no 
better  than  the  mere  statement  of  the  objector  that  these  lands  are  contained  in  the 
conveyance. 

For  these  reasons  I  think  the  production  of  this  document  cannot  stop  the  service. 
And  to  hold  this  will  not  injure  Mrs.  Catton,  whose  right,  if  valid,  will  still  prevail  in 
competition.  To  hold  anything  else  might  be  most  injurious  to  a  petitioner  for  a 
service,  who,  even  though  proved  in  the  end  to  have  the  only  true  claim,  would  be 
meanwhile  prevented,  for  want  of  a  complete  title,  from  constituting  any  right  over  the 
lands,  either  inter  vivos  or  mortis  causa,  and  might  die  in  a  compulsory  apparency. 

This  interlocutor  was  pronounced  on  22d  January  1870: — "Recall  the  two  inter- 
locutors of  the  Sheriff  of  Chancery  submitted  to  review,  both  pronounced  on  2  2d 
December  1869  :  Find  it  proved  that  the  petitioner,  Kenneth  Mackenzie,  is  nearest  and 
lawful  heir  of  tailzie  and  provision  in  special  of  the  deceased  Hugh  Mackenzie  of 
Dundonnell  in  the  lands  and  others  described  in  the  petition :  Find  that  the  objectors 
and  appellants,  Mrs.  Mary  Mackenzie  or  Catton,  and  Alfred  Robert  Catton,  her  husband, 
are  not  entitled  to  oppose  the  petition  to  the  effect  of  preventing  the  petitioner's  service 
being  carried  through  :  Dismiss  the  appeals  for  them,  and  decern  :  Further,  remit  to  the 
Shenff,  with  instructions  to  pronounce  decree,  serving  the  said  Kenneth  Mackenzie,  in 
tenns  of  the  prayer  of  his  petition :  Find  the  said  Mary  Mackenzie  or  [461]  Catton 
and  the  said  Alfred  Robert  Catton  liable  to  the  petitioner  in  the  expenses  of  process 
incurred  by  him  in  this  Court ;  allow  an  account,"  &c. 

Andrew  Webster,  S.S.C. — Murray,  Beith,  &  Murray,  W.S. — Agents. 
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William  Brodie  and  Others  (Christie's  Trustees),  Pursuers. — SoL-Gcn  Clark — 

Caita7iach. 
James  Muirhead,  Defender. — Millar — Neaves. 

Loan — Aeknotcledgment — Writ — Holograph. — In  an  action  for  repetition  of  an  alleged 
loan  of  JB50  the  pursuer  founded  on  a  document  bearing  the  defender's  signature 
in  the  following  terms : — "  I  acknowledge  having  received  the  sum  of  J£50  sterling 
from  my  sister,  A.  M.  Should  it  ever  be  in  my  power  to  repay  her  this  sum  I  will 
do  80  if  required.  Received  the  sum  of  jB50  stg.  James  MutrheofL"  It  was  proved 
that  the  words  in  italics  and  the  signature  were  holograph  of  the  defender,  and  had 
been  added  by  him  to  the  other  portion  which  was  not  holograph.  Held  that  the 
loan  had  been  proved. 

In  this  action  the  trustees  under  the  antenuptial  contract  of  marriage  between  James 
Christie  and  Agnes  Muirhead  or  Christie  sought  to  recover  the  sum  of  £50  alleged  to 
have  been  lent  by  Mrs.  Christie  to  her  brother,  James  Muirhead,  poulterer,  Edinburgh. 

The  pursuers  alleged  that  about  the  month  of  March  1863  the  defender  was  desirous 
,of  going  to  Australia,  and  the  money  needed  for  this  purpose,  amounting  to  £250,  was 
advanced  in  bills  on  Melbourne  by  his  father  and  t)ther  relations.  Mrs.  Christie 
advanced  j£50  of  that  s\im,  and  she  alleged  that  in  return  for  it  the  defender  executed 
and  delivered  to  her  a  document  in  the  following  terms : — 

"79  Queen  Street,  March  14,  /63. 

"  I  acknowledge  having  received  the  sum  of  fifty  pounds  sterling  from  my  sister 
Agnes  Muirhead.  Should  it  ever  be  in  my  power  to  repay  her  this  sum  I  will  do  so 
if  required. 

"  Received  the  sum  of  £50  stg.  James  Muirhead." 

The  body  of  the  document  was  in  the  handwriting  of  Mrs.  Christie,  and  the  words 
—"Received  the  sum  of  £50  stg.,  James  Muirhead,"  were  alleged  to  be  holograph  of 
Sie  defender,  and  were  written  over  a  receipt  stamp. 

The  defender  returned  from  Australia  in  1866,  and  purchased  the  business  of 
foulterer,  which  had  been  carried  on  by  his  late  father. 
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The  defender  pleaded; — (1)  In  respect  the  document  founded  on  is  of  the  nature 
of  a  bill,  and  is  not  properly  stamped,  it  cannot  afford  legal  grounds  for  any  claim  or 
founding  any  action  at  law  thereon.  (2)  In  respect  the  document  founded  on  by  the 
pursuers,  if  not  of  the  nature  of  a  bill,  is  not  probative,  and  does  not  instruct  the  debt 
sued  for,  the  defender  is  entitled  to  absolvitor.  (3)  In  respect  he  is  not  indebted  and 
resting  owing  to  the  pursuers  in  the  sum  concluded  for,  the  defender  is  entitled  to 
absolvitor,  with  expenses. 

The  Lord  Ordinary  (Jerviswoode),  on  30th  June  1869,  allowed  parties  a  proof  of 
their  averments  before  answer,  and  on  appeal  the  Court  altered  and  restricted  the  proof 
to  the  question  whether  the  document  was  in  ite  present  state  when  signed  by  the 
defender. 

The  proof  was  accordingly  taken  before  the  Lord  Ordinary,  who  thereafter  pru- 
nounced  the  following  interlocutor : — "  The  Lord  Ordinary  having  heard  counsel  and 
made  avizandum,  and  considered  the  proof  adduced  and  whole  process.  Finds,  as  matter 
of  fact,  that  the  words — 'Received  the  sum  of  £50  stg.,'  and  the  signature — *  James 
Muirhead,'  on  the  document,  No.  6  of  process,  are  holograph  of  the  defender;  that 
these  words  and  the  said  signature  were  by  the  defender  appended  to  the  words  which 
[462]  now  precede  them  on  the  said  paper ;  and  that  the  said  document  was  delivered  | 
by  the  defender  to  his  sister  Agnes  in  its  present  state  :  Finds,  as  matter  of  law,  with  | 
reference  to  the  preceding  findings,  that  the  defender  is  liable  to  make  paymeDt  to 
the  pursuers  of  the  sum  of  £50,  with  interest  of  the  same,  as  libelled,  and  therefore 
decerns  in  terms  of  the  conclusions  of  the  summons ;  and  finds  the  defender  liable  in 
expenses,  of  which  allows  an  account  to  be  lodged,  and  remits  the  same  to  the  Auditor 
to  tax  and  to  report." 

The  defender  reclaimed,  and  contended  that  the  document,  if  a  bill,  was  not  stamped, 
and  if  it  was  not  a  bill,  it  was  not  probative,  and  could  not  instruct  the  debt  sued  for; 
and  on  the  merits  that  he  had  never  received  the  advance.  * 

The  pursuer  answered ; — That  a  holograph  acknowledgment,  such  as  this,  importe 
the  constitution  of  a  debt,  and  an  obligation  to  repay,  and  though  unstamped  establishes 
the  fact  of  resting  owing.f 

The  case  was  heard  before  the  Lord  Probationer  (Gifford),  who  delivered  the 
following  opinion : — 

Lord  Probationer. — I  am  of  opinion,  upon  the  argument  submitted  at  the  bar, 
that  the  interlocutor  of  the  Lord  Ordinary  is  right,  and  ought  to  be  adhered  to.  The 
action  is  laid  almost  exclusively  upon  the  document  alleged  to  bear  the  signature  of 
the  defender,  and  the  terms  of  which  have  been  so  much  referred  to  at  the  bar.  The 
Lord  Ordinary  had  originally  allowed  a  proof  before  answer  of  the  whole  allegatioDS 
of  parties,  but  on  review  that  interlocutor  was  altered  by  your  Lordships,  and  the  proa 
limited  to  one  concerning  the  document  alone. 

I  am  of  opinion  on  the  proof  adduced  that  it  completely  establishes  the  three 
points  which  the  pursuer  undertook  to  make  out,  viz.  (1)  that  the  words  "received the 
sum  of  £50,"  and  the  signature  "  James  Muirhead "  are  holograph  of  the  defender. ' 
(2)  That  these  words  and  the  said  signature  were  appended  to  the  words  which  dot 
l)recede  them   by  the  defender ;  and  (3)  that  the  document  was  delivered  hj  the  i 
defender  to  his  sister  Agnes  in  its  present  state. 

That  being  so,  I  am  of  opinion  that  this  document  is  a  sufficient  voucher  of  debt  | 
to  entitle  the  pursuer  to  decree.     It  appears  to  me  that  the  document  is  not  jnibject  i 
to  any  objection  on  the  ground  that  it  is  a  bill  or  a  promissory-note.     Even  had  it  been  | 
signed  without  the  holograph  words  appended  to  it,  it  appears  to  me  that  it  is  not  \ 
expressed  so  purely  and  unconditionally  as  to  require  a  stamp  as  a  bill  or  promissoir- 
note.     The  insertion  of  the  condition  contained  in  the  words  "  should  it  ever  be  in  my ; 
power  "  seems  to  me  to  be  sufficient  to  take  the  document  out  of  the  strict  legal  cate^^T 
of  bills  and  promissory-notes.     It  is  not  necessary  to  consider  what  would  have  been 
the  effect  of  that  condition  if  the  defender  had  pled  poverty,  because  he  admits  that 
he  has  purchased  a  business  for  which  he  paid  £1700.     But  I  think  the  mere  insertion 

*  Fair  v.  Hunter,  Nov.  5,  1861,  24  D.  p.  1 ;  Millar  i\  Farquharson,  May  29, 1835, 
13  S.  117,838.  .. 

t  Vans,  January  23,  1675,  ^^L  16,885;  Allan  f.  MuiTay,  June  13,  1837,  io  ^• 
1130;  Martin  v.  Crawford,  June  4,  1850,  12  D.  960;  Thomson  v.  Geikie,  March  b, 
1861,  23  D.  693. 
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of  these  words,  and  the  possibility  of  giving  effect  to  the  condition  thereby  expressed, 
prevents  the  document  from  being  treated  as  a  strict  biU  or  note.  I  am  also  of  opinion 
that  the  document  in  its  character  and  nature  is  sufficient  to  establish  the  debt ;  that 
it  is  in  substance  a  holograph  document ;  and  that,  without  narrowly  examining  the 
question  what  would  have  been  the  result  had  the  holograph  words  stood  alone,  it 
is  sufficient  that  the  holograph  words  follow  those  preceding  them,  and  that  the  other 
writing  was  on  the  paper  when  it  was  signed.  That  appears  to  me  quite  sufficient 
to  constitute  a  holograph  obligation.  I  think  the  proof  is  quite  satisfactory.  It  is 
very  seldom  that  the  writing  and  delivery  of  a  document  are  proved  by  two  witnesses 
who  saw  both  done.  On  the  other  side  there  is  really  nothing  more  than  the  denial 
of  the  defender,  which  [463]  has  been  satisfactorily  overthrown.  I  am  of  opinion, 
therefore,  that  the  Lord  Ordinary  is  right,  and  that  his  interlocutor  ought  to  be 
affirmed. 

Lord  President. — With  regard  to  the  import  of  the  proof  in  this  case,  I  think 
it  enough  to  say  that  it  entirely  supports  the  Lord  Ordinary's  findings  in  fact.  I 
therefore  take  it  as  established  in  the  cause  that  the  words  forming  the  latter  part  of 
this  document,  "Received  the  sum  of  £50  stg.,"  and  the  signature  "James  Muirhead," 
are  in  the  defender's  handwriting ;  that  they  were  written  after  the  words  now 
preceding  them  on  the  paper  had  been  written  there;  and  that  the  document  in 
that  condition  was  delivered  to  the  pursuer.  The  conclusion  in  law  of  the  Lord 
Ordinary  from  these  facts  is,  that  the  defender  is  bound  to  repay  the  amount  of  which 
this  document  is  an  acknowledgment. 

Xow,  the  words  directly  binding  on  the  defender  are  those  in  his  own  hand- 
writing,— "  Received  the  sum  of  £50  stg. ; "  and  it  is  said  that  if  these  had  stood 
alone,  without  anything  else  on  the  paper,  they  would  not  constitute  an  obligation 
to  pay  the  sum  there  stated.  That  is  not  the  question  before  us,  because  a  holograph 
writing,  so  far  as  regards  its  import  and  effect,  may  be  much  influenced  by  the  company 
in  which  it  is  found,  or  its  position  on  the  paper.  Thus  a  holograph  writing  at  the 
end  of  a  deed  not  written  by  the  subscriber  will  impose  quite  a  different  obligation  from 
what  would  be  im|X)sed  by  the  same  holograph  writing  on  a  different  paper.  If  at  the 
end  of  a  bond  for  a  principal  debt  a  cautioner  should  add  a  holograph  undertaking 
to  be  cautioner  for  the  within  debt,  that  would  be  a  perfectly  good  obligation;  but 
if  it  were  written  on  a  different  piece  of  paper,  it  would  be  good  for  nothing.  So  also 
a  holograph  letter  by  itself  may  not  be  sufficient  to  establish  the  obligation  which  it 
undertakes ;  but  as  an  answer  to  another  letter  proposing  the  obligation  it  is  sufficient, 
because  the  meaning  of  the  holograph  obligation  Ls  thereby  ascertained. 

Now,  here  the  obligation  by  James  Muirhead  has  reference  to  the  words  preceding 
it  But  I  do  not  think  that  the  reference  alters  the  nature  of  the  obligation.  James 
Muirhead  acknowledges  receipt  of  that  sum  of  money,  and  all  we  want  to  know  beyond 
that  is  who  the  party  is  from  whom  he  received  it,  because  we  then  get  what  is  in  legal 
construction  an  acknowledgment  of  a  loan.  From  the  preceding  words  we  ascertain 
that  he  received  the  money  from  his  sister,  and  thereby  is  constituted  a  complete 
obligation  by  James  Muirhead,  not  in  so  many  words,  but  arising  from  the  legal 
construction  of  his  acknowledgment.  There  is  nothing  better  settled  in  our  law, — the 
case  of  Thomson  and  Geikie  is  conclusive  on  the  point, — than  that  a  receipt  for  money 
in  absolute  terms  is  sufficient  evidence  of  a  loan.  Therefore,  I  think  the  Lord  Ordinary 
is  right  in  law,  as  he  unquestionably  is  on  the  facts  of  the  case. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor,  and  refuse  the 
reclaiming  note :  Find  the  reclaimer  liable  in  additional  expenses.'' 

R.  Denholm,  S.S.C. — D.  Currob,  S.S.C. — Agents. 

[Commented  upon  and  distinguished y  Maitland's  Trs.  t\  Maitland,  1871,  10  M.  79. 
Commented  upon,  Haldane  (Speirs'  Factor)  v,  Speirs,  1872,  10  M.  537.  PrhicipJe 
applied,  Gavine's  Trs.  v.  Lee,  1883,  10  R.  448.  Distinguished ,  Duncan's  Trs.  r. 
Shand,  1873,  11  M.  254.  Referred  to,  Welsh's  Trs.  v.  Forbes,  1885,  12  R.  851; 
Paterson  v.  Paterson,  1897,  25  R.  144.] 
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No.    104.  VIII.   Macphkbson,   463.     2    Feb.   1870.     Ist    Div.— Sheriff  of 

Lanarkshire,  M. 

Carl  Johan  Hillstrom  axu  Mandatary,  Pursuers  and  Respondents. — 

Sol. -Gen.  Clark — Shand. 
Gibson  and  Clark,  Defenders  and  Appellants. — Millar — R.  V.  Cam.^11. 

SJiip — Charter  Party — Port  of  Discharge — Cmtojp,  of  Port — Demurrage. — A  vessel 
was  chartered  abroad  to  take  a  cargo  to  "  a  safe  port "  in  the  United  Kingdom, 
'*  or  80  near  thereto  as  she  can  safely  get,  and  lay  afloat  at  all  times  of  the  tide,  and 
deliver  the  same,  and  so  end  the  voyage."  After  the  woi-ds  "deliver  the  same,"  the 
words  "  according  to  the  custom  of  the  port,"  standing  in  the  printed  form  of  the 
charter-party,  were  deleted  before  signature.  The  master  was  directed  to  take  the 
vessel  to  Glasgow,  but  on  her  arrival  at  the  Tail  of  the  Bank,  an  open  roadstead 
near  Greenock,  twenty- two  miles  from  Glasgow  [464]  harbour,  it  was  found  that 
unles8  she  was  lightened  she  could  not  lie  afloat  in  Glasgow  harbour  at  low  tide. 
In  these  circumstances  the  shippers,  according  to  custom,  lightened  the  vessel  by 
taking  delivery  of  a  part  of  the  cargo,  and  then  required  the  master  to  deliver  the 
remainder  at  Glasgow,  which  he  did  under  protest,  and  then  raised  an  action  for 
demurrage.  Held  (diss.  Lord  Deas)  that  demurrage  was  not  due,  Glasgow  being 
the  port  of  discharge,  and  the  ship  having  been  lightened,  merely  to  enable  her 
to  complete  her  contract  by  delivery  of  the  cargo  there. 

Observed,  that  although  the  master  was  not  bound  under  the  charter-party  by  the 
custom  of  the  port  in  discharging  the  cargo,  it  was  nevertheless  a  material  circum- 
stance as  demonstrating  the  reasonableness  of  lightening  the  ship  at  the  Tail  of  the 
Bank. 

On  27th  August  1863  the  ship  Frei/,  Carl  Johan  Hillstrom,  master,  sailed  from 
Alexandria,  under  a  charter-party  which  provided  that  she  should  proceed  th^ce 
with  «a  full  cargo  of  wheat  to  a  safe  port  in  the  United  Kingdom  (calling  at  Queens- 
town  or  Falmouth  for  orders),  "  or  so  near  thereunto  as  she  may  safely  get,  and  lay 
afloat  at  all  times  of  tide,  and  deliver  the  same  " — [the  words,  according  to  the  cu4om 
of  the  port,  which  stood  here  in  the  printed  form,  were  deleted  before  signature] — 
"and  so  end  the  voyage." 

.  On  13th  November  1863  the  vessel  arrived  at  Falmouth  to  wait  for  orders,  and 
on  10th  December  following  the  master  received  instructions  from  the  charterers' 
agents  to  proceed  forthwith  to  the  port  of  Glasgow.  In  obedience  to  these  orders 
the  vessel  sailed,  and  arrived  on  25th  December  1863  at  the  Tail  of  the  Bani,  an 
open  roadstead  near  Greenock,  twenty-two  miles  from  Glasgow  harbour.  The  ship, 
having  a  full  cargo  on  board,  was  then  drawing  17  feet  9  inches  of  water,  equivalent 
to  18  feet  1  iucli  in  Glasgow  harbour,  owing  to  the  freshness  of  the  water  there;  and 
the  depth  in  Glasgow  harbour  at  low- water  was  then  only  from  16  to  16 J  feet  As 
the  vessel,  therefore,  could  not  lie  afloat  in  CUasgow  harbour  at  low  tide  with  her 
cargo  on  board,  the  master  declined  to  take  her  nearer  to  Glasgow  than  the  Tail 
of  the  Bank,  where  he  wished  to  deliver  tlie  cargo.  To  tlds,  however,  the  consignees, 
Messrs.  Gibson  and  Clark,  declined  to  accede ;  and  they  required  the  master  to  allow 
the  ship  to  be  lightened  of  one-fifth  of  the  cargo,  by  means  of  lighters,  at  their  expense, 
and  thereafter  to  i)roceed  to  Glasgow,  there  to  discharge  the  remainder  in  terms  of  the 
charter-party.  After  some  delay  the  master  complied  with  this  demand,  but  only 
under  protest,  and  an  express  reservation  of  his  right  to  recover  demurrage  and 
expenses,  for  which,  to  the  amount  of  £129,  128.  6d.,  he  raised  this  action  in  ihe 
Sheriff-court  of  Lanarkshire  on  the  16th  ^larch  1864. 

After  a  proof,  the  result  of  which  is  set  forth  in  the  interlocutors  of  Court,  and 
in  the  opinions  of  the  Judges,  the  Sheriff'-substitute  (Dickson),  on  4th  February  1S69? 
pronounced  this  interlocutor: — (After  finding  the  facts  as  above  narrated)— " Finds 
that  by  the  custom  of  the  Port  of  Glasgow  vessels  drawing  more  than  about  16  feet 
water  arriving  at  the  Tail  of  the  Bank  with  cargoes  similar  to  that  of  the  Frey  are  in 
use  to  be  lightened  by  the  discharge  tliere  of  a  sufficient  portion  of  their  cargoes  ti» 
enable  them  to  lie  in  Glasgow  harbour  at  low  water  without  grounding,  and  are  m 
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iiae  after  such  lightenings  to  proceed  to  Glasgow  harbour  for  discharging  the  remainder 
of  their  cargoes ;  but  finds  that  the  said  vessel  belongs  to  Finland,  and  that  the 
pursuer  is  a  native  of  Finland,  and  that  it  is  not  proved  either  that  he  was  aware 
of  the  said  custom  of  the  said  port,  or  that  a  similar  custom  prevails  generally  in  other 
river  ports :  Therefore,  and  in  respect  that  the  parties  agreed  to  delete  from  the  charter- 
party  the  words,  '  according  to  the  custom  of  the  port,'  finds  that  the  [465]  pursuer 
was  not  bound,  on  account  of  the  said  custom,  to  lighten  the  said  vessel  as  before  stated 
at  the  Tail  of  the  Bank,  and  to  bring  her  up  to  Glasgow  for  discharge  of  the  rest  of  the 
cargo :  Finds  that  vessels  cai'e  sometimes  but  rarely  discharged  at  the  Tail  of  the  Bank, 
and  that  it  was  not  impracticable  to  have  discharged  the  cargo  of  the  said  vessel  there  : 
Finds  that  it  is  not  proved  that  the  defenders  required  the  pursuer  to  proceed  to  any 
other  place  within  the  terms  of  the  charter-party  where  the  vessel  could  lay  afloat 
at  all  states  of  the  tide  and  there  discharge  the  cargo :  Finds  that,  in  these  circum- 
stances, the  delay  caused  in  the  discharge  of  the  said  vessel  beyond  the  lay-days 
stipulated  in  the  charter-party  was  occasioned  by  the  fault  of  the  defenders  in  requiring 
the  pursuer  to  lighten  the  said  vessel  at  the  Tail  of  the  Bank  and  proceed  to  Glasgow 
for  completing  the  discharge  as  hereinbefore  set  forth,  and  that  they  are  therefore 
liable  to  the  pursuer  for  demurrage  in  respect  of  the  said  delay,  and  repels  the  defences 
accordingly."  * 

*"NoTE. — The  question  in  this  case  is,  whether,  on  the  one  hand,  the  defenders 
were  justified  in  requiring  the  pursuers  either  to  proceed  to  Glasgow  harbour  with  the 
Frey  with  her  full  cargo,  or  to  lighten  her  at  the  Tail  of  the  Bank,  so  that  she  could 
float  in  Glasgow  harbour  at  all  states  of  the  tide,  and  then  to  proceed  to  Glasgow  to 
complete  the  discharge?  or  whether  the  pursuer,  on  the  other  hand,  was  justified  in 
refusing  to  take  either  of  these  courses  ? 

"  It  is  proved  by  the  evidence  of  the  harbour-master  that  the  greatest  depth  at  low 
water  in  Glasgow  harbour  at  the  time  was  16  to  16 J  feet,  and  that  even  this  depth  was 
limited  to  a  small  portion  of  the  harbour.  It  is  also  proved  that  the  Frey  drew  17 
feet  9  inches  in  salt  water,  which  is  equal  to  4  inches  more,  or  18  feet  1  inch  in  fresh. 
Consequently  she  could  not  therefore  lie  afloat  in  Glasgow  harbour  in  all  states  of  the 
tide.  The  pursuer  depones  that  on  a  former  voyage  the  vessel  grounded  at  low  water 
in  Glasgow  harbour,  and  suffered  some  damage  in  consequence,  which  may  account  for  his 
determined  refusal  to  go  there  again  with  a  full  cargo.  It  is  further  proved  that  the 
Frey  could  not  have  gone  to  Glasgow  harbour  with  full  tide,  and  have  been,  before  low 
water,  lightened  of  a  sufficient  part  of  her  cargo  to  be  able  to  float  in  the  harbour  at  low 
water. 

"  It  is  thus  clear,  and  the  defenders  did  not  seriously  dispute,  that  under  the  charter- 
party,  as  narrated  in  the  interlocutor,  the  pursuer  was  not  bound  to  take  the  Frey  to 
Glasgow  with  her  full  cargo. 

"  The  next  question  is,  whether  he  was  bound  to  lighten  her  at  the  Tail  of  the  Bank, 
where  she  lay,  and  then  proceed  with  her  to  Glasgow  harbour. 

"  If  the  solution  of  this  question  depended  on  the  custom  of  the  port,  the  defenders 
would  succeed.  .  .  .  But  there  is  no  proof  that  the  custom  was  known  to  the 
pursuer,  who,  as  a  foreigner,  and  commanding  a  foreign  vessel,  may  well  be  presumed 
to  have  been  ignorant  of  it.  Neither  is  it  proved  that  a  similar  custom  prevails  in 
regard  to  river  ports  generally,  although  it  appears  to  exist  in  some. 

"  In  this  state  of  the  evidence,  the  Sheriff'-substitute  is  satisfied  that  the  pursuers 
were  not  bound  by  the  custom  of  the  port  of  Glasgow,  and  that  the  question  must  be 
decided  without  regard  to  that  custom. — Sweeting  v.  Pearce,  1861,  7  Jurist  (English), 
new  series,  p.  800;  and  Kirchener  v,  Venus,  1859,  12  Moore's  Priv.  Council  Cases,  361, 
compared  with  Brereton  v.  Chapman,  1831,  7  Bingham,  559. 

"  The  fact  that  the  clause  in  the  charter-party  regarding  the  custom  of  the  port  was 
deleted  before  signature  greatly  strenthens  this  view,  shewing,  as  it  does,  that  the  pur- 
suer purposely  excluded  the  consideration  of  such  local  and  partial  customs  as  affecting 
the  contract. — Maclachlan  on  Merchant  Shipping,  p.  333-4. 

"  The  question  thus  comes  to  be,  whether,  independently  of  the  custom  referred  to, 
the  pursuer  was  bound  to  lighten  his  vessel  at  the  Tail  of  the  Bank,  and  proceed  witli 
the  rest  of  his  cargo  to  Glasgow  to  complete  the  discharge. 

[466]  "  There  is  no  direct  precedent  on  this  question,  and  the  authorities  quoted  at 
the  bar  do  not  throw  much  light  on  it.  .  .  .  (Vide  cases  cited  infra,  pp.  468,  469.) 
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[466]  Onlappeal  against  the  foregoing  interlocutor,  the  Sheriff  (Glassford  Bell)  adhered, 
19th  May  1869.* 

"There  being  thus  no  precedent  on  the  question,  it  must  he  decided  on  principle, 
with  reference  to  the  construction  of  the  charter-party.  In  this  point  of  view,  it  is 
important  to  observe — 1st,  that  the  Tail  of  the  Bank  was  a  place  where  the  cargo  could 
have  been  discharged,  although  perhaps  with  some  difficulty,  for  a  considerable  part  of 
it  (1000  bolls)  was  discharged  there;  and  2d,  that  cargoes  of  grain  similar  to  that  in 
question  have  been  in  some  instances  fully  discharged  there. 

"  The  words  of  the  charter-party  required  the  vessel  to  go  to  a  *  safe  port,'  within 
certain  limits,  '  or  as  near  thereunto  as  she  may  safely  get,  and  lay  afloat  at  all  times  of 
tide,  and  deliver  the  same,  and  so  end  the  voyage.'  Granting  that,  under  the  dictum  of 
Lord  Campbell  (in  Schilizzi  r.  Derry,  24  L.J.,  Q.B.,  197),  she  should  have  gone  to  a 
safe  place  of  that  description  within  the  ambit  of  the  port,  if  there  had  been  one,  still, 
there  being  none,  what  does  the  charter-party  indicate  as  the  alternative  in  case  of 
inability  to  lie  afloat  at  the  port  to  which  she  was  ordered? 

"  The  Sheriff-substitute  is  of  opinion  that  the  charter-party  was  complied  with  by 
the  master  going  for  discharge  to  a  place  where  the  vessel  could  lie  afloat,  and  where 
the  discharge  was  practicable,  such  place  being  as  near  to  the  port  as  she  could  reach  in 
accordance  with  the  proviso  as  to  her  lying  afloat.  It  is  not  a  good  objection  to  this 
that  the  place  is  an  open  roadstead,  for  that  is  the  case  at  many  ports  (as,  for  example, 
the  Cape  of  Good  Hope,  Port  Elizabeth,  St.  Denis). — See  on  this  Cockey  r.  Atkinson, 
1819,  2  Bam.  and  Aid.  460.  The  defenders  did  not  pretend,  and  there  is  nothing  in 
the  proof  to  shew,  that  the  Frey  might  have  got  nearer  to  Glasgow  than  the  Tail  of 
the  Bank,  in  accordance  with  the  proviso  referred  to. 

"  From  this  point  of  view,  the  case  of  Whitwell  r.  Harrison,  2  W.  H.  and  G.  127,  is  an 
authority  in  the  pursuers'  favour,  for  it  proceeds  on  the  footing  that  the  discharge  under 
a  charter-party  nearly  similar  might  have  been  completed  outside  the  port,  when  the 
vessel  could  not  get  into  it  with  her  full  cargo. 

"Again,  the  opposite  view  involves  great  indefiniteness  in  the  obligation  which 
would  lie  on  the  vessel.  It  depended  on  circumstances  beyond  the  master's  control 
whether  he  could  have  got  a  berth  at  Glasgow,  with  16 J  feet  at  low- water,  or  one  with 
a  good  deal  less,  and  consequently  he  could  not  anticipate  the  amount  of  lightening 
that  might  have  been  required.  If  he  had  lightened  enough  only  for  a  berth  of  the 
former  class,  and  had  been  ordered  into  one  of  the  latter,  his  insurances  would  have 
been  imperilled,  at  least  for  the  usual  twenty-four  hours  after  arrival,  for  the  vessel 
would  not  have  been  within  the  condition  of  the  chart«r-party. 

"  Nay,  more.  He  might  have  been  ordered  from  Plymouth  to  a  port  with  so  little 
water  at  low-tide  that  he  would  have  had  to  put  out  as  much  as  half  his  cargo,  or  even 
more,  before  getting  into  harbour ;  yet,  according  to  the  defenders'  argument,  he  would 
have  been  obliged  to  do  so. 

"  The  Sheriff-substitute  considers  that  the  charter-party  does  not  lay  on  the  vessel 
obligations  so  indefinite,  and  that,  on  the  contrary,  its  proper  meaning  [4671  (^^®  custom  of 
the  port  being  excluded)  is,  that  she  required  to  be  brought  to  the  nearest  place  where 
she  could  lie  afloat  at  all  states  of  the  tide,  and  where  discharge  was  practicable,  and 
that  this  was  done  when  she  was  anchored  at  the  Tail  of  the  Bank.  He  is  further  of 
opinion  that  the  master  was  justified,  under  the  charter-party,  in  refusing  to  lighten  the 

*  "  Note. — The  Sheriff  has  had  very  great  hesitation  with  this  case,  which  invokes 
a  new  and  important  question,  as  to  which,  in  the  absence  of  any  guiding  precedent,  it 
is  extremely  difficult  to  come  to  a  decided  and  satisfactory  conclusion.     On  the  one 
hand,  it  seems  a  hardship  to  hold,  that  if  a  vessel  chartered  to  Glasgow  draws  upwards 
of  sixteen  feet  of  water,  she  is  not  bound,  in  virtue  of  the  floating  clause  in  her  charter- 
party,  to  come  nearer  that  port  than  the  Tail  of  the  Bank,  which  is  twenty-two  miles 
lower  down  the  river.     On  the  other  hand,  when  the  express  provisions  of  the  contract  are, 
that  the  ship  shall  only  be  bound  to  proceed  to  a  safe  port,  *or  so  near  thereunto  as  she 
may  [467]  safely  get,  and  lay  afloat  at  all  times  of  tide,  and  deliver  the  cargo,' it  is  difficult 
to  hold  that  there  is  any  obligation  on  the  master  to  take  his  vessel  beyond  the  point 
where  she  can  so  lie  afloat  and  discharge.     The  defenders  have  not  raised  any  subsidiary 
question  by  contending  that  the  Frey  might  have  been  brought  to  some  intermediate 
place  between  the  Tail  of  the  Bank  and  the  harbour  of  Glasgow ;  nor  have  they  denied 
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[467]  The  defenders  appealed,  and  argiied ; — Under  the  charter-party  the  master 
was  bound  to  deliver  the  cargo  at  Glasgow  harbour,  or  as  near  [468]  thereto  as  the  ship  could 

Tessei  there,  and  then  proceed  to  Glasgow  to  complete  the  discharge,  and  that  «the 
defenders  were  not  justified  in  requiring  him  to  do  so. 

"  The  circumstance  mentioned  by  the  master,  that  he  could  not  take  in  a  full  cargo 
at  Glasgow,  owing  to  the  draught  of  his  vessel,  is  not  of  much  moment.  Still,  what 
effect  it  has  is  in  the  pursuer's  favour,  for  it  helps  to  explain  and  justify  his  refusal  to 
go  to  that  harbour. 

"  It  is  of  no  moment,  according  to  the  view  thus  explained,  whether  he  would  have 
agreed  to  go  to  Glasgow  on  payment  of  an  extra  allowance,  either  to  himself  or  to  the 
owners,  for  he  was  entitled  to  refuse  to  go  there  except  on  his  own  terms.  • 

"  On  the  other  hand,  the  refusal  of  the  defenders  to  pay  him  an  extra  sum  of  £25 
or  £35,  which  was  not  much,  considering  the  extra  risk  incurred,  is  an  unfortunate 
feature  of  their  c^ase,  for  it  places  them  in  the  position  of  parties  staking  their  case  on 
the  law  as  to  the  obligation  to  lighten  the  vessel  being  in  their  favour. 

"  In  the  whole  circumstances,  as  thus  explained,  the  Sheriff-substitute  considers  that 
the  detention  of  the  vessel  has  arisen  from  the  defenders'  fault,  and  that  they  are  liable 
to  compensate  the  pursuers  therefor." 

that  with  her  full  cargo  she  drew  so  much  water  that  she  could  not  have  lain  in  that 
harbour  without  taking  the  ground.     The  real  difficulty  is,  whether  the  master  was  not 
bound  to  accept  the  defenders'  offer  to  take  out  so  much  of  the  cargo  at  the  Tail  of  the 
Bank  as  would  have  reduced  her  draught  to  a  depth  with  which  she  could  have  always 
floated  at  Glasgow.     This  difficulty  is  not  to  be  solved  by  an  appeal  to  the  custom  of 
the  port ;  for,  in  the  first  place,  although  an  agreement  to  be  boimd  by  the  custom  of 
the  port  originally 'stood  in  the  charter-party,  it  was  withdrawn  before  signature,  of 
mutual  consent ;  in  the  next  place  no  uniform  custom  of  port  has  been  proved,  but,  on 
the  contrary,  what  is  proved  is,  that  although  some  captains  consent  to  lighten  at  the  Tail 
of  the  Bank  and  then  go  on  to  Glasgow,  others  refuse,  and  their  consent  requires  to  be 
purchased ;  and,  in  the  third  place,  even  if  the  usage  had  been  uniform,  the  pursuer 
▼as  not  cognisant  of  it,  and  cannot  be  presumed  to  have  had  it  in  view  at  the  time  of 
making  the  contract,  as  he  did  not  then  even  know  that  the  ship  was  to  go  to  Glasgow, 
whilst  it  is  settled  law,  as  was  expressly  laid  down  in  Kirchener,  12  Moore's  Privy 
Council  Reports,  p.  362,  that  *  evidence  of  the  usage  of  a  particular  place,  to  add  to  or 
in  any  manner  to  affect  the  construction  of  a  written  contract,  is  admitted  only  on  the 
principle  that  the  parties  who  made  the  contract  were  both  cognisant  of  that  usage,  and 
are  presumed  to  have  made  the  agreement  in  reference  to  it.'     The  true  solution,  there- 
fore, seems  to  depend  on  the  answer  to  be  given  to  the  question, — was  the  voyage 
ended  when  the  Frey  had  got  as  near  to  her  port  of  discharge  (Glasgow)  as  she  could 
get,  and  he  afloat  with  her  full  cargo  on  board  at  all  states  of  the  tide  ?     The  defenders 
maintain  that  the  voyage  was  not  ended,  but  was  only  to  be  interrupted  for  a  day  or 
two  till  the  lightening  took  place.     The  pursuer  contends  that  he  was  not  bound  to 
consent  to  a  partial  discharge  at  two  different  places,  and  that,  under  the  terms  of  the 
charter-party,  he  [468]  was  under  no  obligation,  whether  lightened  or  not,  to  go  to  any 
harbour  where  the  Fret/  could  not  lie  afloat  with  her  full  cargo,  and  receive  a  return 
freight  producing  the  same  draught.     There  is  no  decision  in  the  books  precisely  in 
point,  but  it  has  been  held  in  several  English  cases,  as  noticed  by  the  Sheriff-substitute 
in  his  carefully  considered  note,  that  where  there  is  a  temporary  obstruction  to  getting 
into  the  port  of  discharge,  though  it  should  occasion  a  delay  of  several  weeks,  the 
voyage  is  not  ended,  and  the  vessel  must  wait  till  the  obstruction  ceases  or  is  removed. 
Now,  should  not  the  converse  of  the  rule  hold  equally  good,  viz.  that  if,  as  here,  there 
is  not  a  temporary  but  a  permanent  impossibility  of  getting  to  the  port  of  discharge 
with  the  cargo  on  board,  and  lying  afloat  there,  the  voyage  is  ended,  and  the  condition 
of  the  charter-party  fulfilled  as  soon  as  the  ship  arrives  at  a  place  as  near  the  port  as  she 
can  safely  get,  and  lie  afloat  ?    The  case  of  Whitwell  (Wellsby,  Hurlston,  and  Gordon's 
Reports,  vol.  ii.  p.   127)  seems  to  give  an  affirmative  answer  to  the  above  question. 
The  discharging  port  there  was  Wallasay  Pool,  in  the  Mersey,  *  or  as  near  thereto  as 
she  could  safely  get,  and  there  discharge  her  cargo ; '  and  the  vessel  not  being  able  to 
enter  the  port  on  account  of  her  draught,  the  master  proceeded  to  discharge  outside,  and 
damage  having  been  sustained  by  the  ship  by  her  falling  over  in  the  course  of  the  discharge. 
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^^afely  ^et,  and  the  exiHtence  of  a  temporary  impediment  to  taking  the  veRsel  there  could 
not  excuse  non-performance  of  the  contract.  In  the  case  of  Schilizzi  r.  Derry,*  the 
impediment  was  the  low  water  at  the  mouth  of  the  Danube  preventing  the  vessel  from 
getting  up  to  her  port ;  and  in  Bastifell  v.  Lloyd,  f  the  ship  could  not  get  up  to  her  port 
at  once,  having  arrived  during  the  neap-tides.  Such  obstacles  were  justly  held  to  be 
within  the  risks  of  the  voyage,  which  must  fall  uj)(}n  the  owners.  The  master  was 
bound  to  bring  the  ship  within  the  ambit  of  the  port, J  and,  if  necessary  for  that  pur- 
pose, to  discharge  a  portion  of  the  cargo  during  the  voyage.  The  case  was  analogous  to 
that  where  jmrt  of  the  cargo  Ls  jettisoned  to  enable  the  ship  to  continue  her  voyage.  At 
all  events,  the  master,  without  unloading  any  part  of  the  cargo,  might  have  safely  gone 
nearer  to  Glasgow  than  the  Tail  of  the  Bank,  which  was  proved  to  be  an  improper  pk(« 
•to  discharge ;  while,  on  the  other  hand,  the  custom  of  lightening  vessels  at  that  jx>int 
which  was  shewn  to  exist,  although  not  binding  on  the  master  by  the  terms  of  the 
contract,  proved  the  reasonable  nature  of  the  defenders'  [469]  demand  to  have  the  ship 
lightened  there,  to  enable  her  to  continue  the  voyage,  which  was  not  ended,  nor  the 
contract  fulfilled,  until  her  arrival  at  Glasgow.  Moreover,  the  charter-party  stipulated 
for  only  ten  days'  demurrage,  at  £6  per  diem,  while  the  conclusions  of  the  summoDi$  em- 
braced five  days  more.  Detention  beyond  the  stipidated  period  cannot  be  held  to  be 
demurrage,  but  damages,  for  which  the  master  has  no  title  to  Bne.§ 

The  respondents  (pursuers)  argued ; — There  was  no  analogy  between  this  case  and 
that  where  a  portion  of  the  cargo  is  jettisoned  for  the  safety  of  the  vessel.  The  case 
was  that  of  the  shippers  demanding  delivery  of  part  of  the  cargo  during  the  voyage, 
which  was  just  equivalent  to  making  two  ports  of  discharge,  whereas  the  contract  provided 
for  delivery  at  one  place  only.  One-fifth  of  the  cargo  was  discharged  at  the  Tail  of  the 
Bank,  and  the  case  was  the  same  whether  one-fifth  or  four-fifths  had  been  delivered 
there.  By  the  terms  of  the  charter-party  the  master  could  not  be  required  to  take  the 
ship  where  she  coiild  not  safely  get  with  a  full  cargo,  and  lie  afloat  at  all  times  of  the 
tide.  The  object  of  this  stipulation  was  to  enable^the  vessel  to  leave  the  harbour  safely 
with  a  full  cargo,  which  she  could  not  do  from  Glasgow.  The  voyage  terminated  at  the 
Tail  of  the  Bank,  by  the  consignees  taking  delivery  of  part  of  the  cargo;  and 
although  vessels  might  be  lightened  there  "  according  to  the  custom  of  the  port,"  the 
pursuer  was  not  bound  thereby,  these  words  having  been  purposely  deleted  from  the 
charter-party  before  signature.  The  eflfect  of  the  consignees  insisting  on  the  ship  pro- 
ceeding to  Glasgow  after  delivering  part  of  the  cargo  was  to  prolong  the  voyage  beyond 
the  port  of  discharge,  and  therefore  beyond  the  limits  covered  by  an  ordinary  poUcy  of 
insurance.  The  master  could  not  be  required  to  take  the  vessel  to  Glasgow  uninsured. 
Lastly,  the  master  was  entitled  to  recover  demurrage  for  the  whole  period  during 

the  Court  held  that  no  recourse  could  be  had  by  the  owners,  under  a  policy  of  im^urance 
of  the  vessel,  to  her  discharging  port.  This  decision  went  upon  the  principle  that  the 
legitimate  end  of  the  voyage  was  where  the  discharge  took  place  outside.  It  is  true 
that  the  Tail  of  the  Bank  is  not  a  very  usual,  and  perhaps  not  a  very  safe  place  of  dis- 
charge ;  but  cargoes  are  discharged  there  occasionally,  and  it  is  the  nearest  place  to  the 
harbour  of  Glasgow  for  a  ship  with  a  cargo  like  that  of  the  Frey^  without  going  int/* 
another  port  altogether.  At  the  same  time,  the  Sheriff  cannot  help  feeling  that  it  woultl 
be  much  more  convenient  for  the  charterer,  and  probably  better  for  all  interested,  that 
the  master  of  a  ship  destined  for  the  harbour  of  Glasgow,  which  is  now  a  large  and 
commodious  one,  should  be  bound,  if  her  draught  was  beyond  sixteen  feet,  to  consent 
to  a  lightening  at  the  Tail  of  the  Bank,  and  then  to  go  up  the  river  to  her  port.  In  the 
uncertainty,  however,  as  to  the  mutual  obligation  of  parties  which  presently  exists,  and 
in  the  face  of  the  latitude  allowed  by  the  terms  of  the  charter-party,  effect,  it  is  thought, 
cannot  be  given  to  the  defenders'  pleas.  The  evil  may  be  remedied  by  the  introduction 
into  all  future  contracts  of  an  express  provision,  that  when  the  draught  exceeds  a  certain 
depth,  the  course  now  contended  for  as  the  most  expedient  shall  be  followed." 

*  Schilizzi  i\  Derry,  24  L.  J.  (Q.B.),  193 ;  S.  0.  4  E.  and  B.  873. 

t  Bastifell  v.  Llovd,  31  L.  J.  (Kxch.),  413. 

+  Parker  r.  Winlow,  7  E.  and  B.  942. 

§  Brouncker  v.  Scott,  4  Taunt.  1 ;  Macnaughton  v.  Alhusen,  1847, 10  Dun.  239,  per 
Lord  FuUerton;  Morison  and  Milne  v.  Massa,  Dec.  8,  1866,  antSy  vol.  v.  p.  130.  The 
pursuer  also  cited  Arnold  on  Insurance,  p.  401,  Parsons  (edit.  1868),  vol.  ii.  p.  59  ; 
Kingston  v.  Nibbs,  reported  in  a  note  to  Vallance  v,  Dewar,  1  Campbell,  N.  P^-  ^^^' 
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wliich  the  ship  had  been  detained  after  commencing  to  discharge  at  the  Tail  of  the 
Bank.* 

At  advising, — 

Lord  Prbsidbnt. — In  this  case  the  ship  Frey  sailed  under  a  charter-party  from 
the  port  of  Alexandria  with  a  cargo  of  wheat  destined  to  a  port  in  this  country,  or  on 
the  Continent,  and  the  terms  of  the  charter-party  are  the  most  material  element  for 
conisideration  in  deciding  the  question  before  us.  The  master,  by  subscribing  the 
charter-party,  undertook  that  the  vessel  should  load  according  to  the  custom  of  the  port 
of  Alexandria,  and  " proceed  to  a  safe  port  in  the  United  Kindom,"  &c.,  "or  so  near 
thereunto  as  she  may  safely  get,  and  lay  afloat  at  all  times  of  tide,  and  deliver  the  same, 
and  so  end  the  voyage."  The  charter-party  also  provided  that  forty  running  days, 
tSandays  excepted,  should  be  allowed  for  loading  and  discharging,  and  ten  days  on  de- 
murrage, if  required,  at  jB6  per  day.  That  provision  was  subsequently  extended  to 
fifty  days. 

The  vessel  sailed  from  Alexandria  on  27th  August  1863,  and  arrived  at  Falmouth 
on  13th  November.  The  master  having  intimated  her  arrival  to  the  charterers'  agents 
in  London,  they  sent  orders  to  him  on  10th  December  to  pro-[470]"^®®^  ^  Glasgow. 
A  considerable  number  of  the  running  days  were  thus  consumed,  but  that  is  not  a 
material  fact  in  the  case.  The  captain  proceeded,  according  to  orders,  to  or  towards 
Glasgow,  and  arrived  at  the  Tail  of  the  Bank,  below  Greenock,  on  25th  December ; 
and  the  question  then  arose  whether  he  was  bound  to  proceed  further,  that  is,  to  go  up 
the  river  to  the  port  and  harbour  of  Glasgow,  or  whether  he  was  entitled  to  require  the 
charterers'  agents  to  receive  delivery  of  the  cargo  while  the  ship  lay  at  anchor  at  the 
Tail  of  the  Bank,  where  there  is  no  quay  or  other  accommodation  for  that  purpose. 

The  clause  in  the  charter-party  on  which  the  question  was  raised  is  not  very  unusual, 
but  there  is  a  specialty  in  it  by  reason  of  the  deletion  of  a  part  of  it.  As  it  stands,  it 
is  thus  expressed: — "The  said  ship"  shall  "proceed  to  a  safe  port,"  &c.,  "or  so  near 
thereunto  as  she  may  safely  get,  and  lay  afloat  at  all  times  of  tide,  and  deliver  the  same, 
and  so  end  the  voyage."  Now,  it  is  admitted  that  if  she  had  proceeded  to  the  harbour 
of  Glasgow  with  a  full  cargo  on  board,  though  that  harbour  is  safe  enough,  she  could 
not  lie  afloat  there  at  low  water.  Her  draught  was  17  feet  9  inches  at  the  Tail  of  the 
Bank,  but  that  is  equal  to  18  feet  1  inch  in  the  fresher  water  of  Glasgow  harbour. 
But  at  Glasgow  the  depth  at  low  water  is  only  from  16  to  16 J  feet,  and  therefore  it  is 
obvious  that  a  vessel  drawing  18  feet  would  not  float  in  Glasgow  harbour  at  low  water. 

The  portion  of  the  clause  deleted  by  consent  of  the  parties  consists  of  the  words, 
"  according  to  the  custom  of  the  port,"  ue.  the  port  of  discharge,  and  they  occur  in 
connection  with  the  obligation  to  deliver.  If  these  words  had  stood,  the  master  would 
have  been  bound  to  deliver  according  to  the  custom  of  the  port,  but  he  stipulated  that 
they  should  be  struck  out,  which  was  not  unreasonable  in  the  circumstances,  he  being 
in  Alexandria,  and  a  Dane,  having  no  knowledge  of  the  customs  of  the  ports  of  this 
country,  or  of  the  Continental  ports  between  Havre  and  Hamburg.  Therefore  it  is 
clear  that  the  master  was  not  bound  by  any  custom  of  the  port  of  Glasgow.  Beyond 
that,  however,  the  deletion  of  these  words  cannot  have  any  further  effect  on  the  decision 
of  the  question. 

The  shippers'  agents  contend  that  it  was  the  duty  of  the  master,  on  their  requiring 
him,  to  unshup  a  portion  of  the  cargo  into  lighters  at  the  Tail  of  the  Bank,  and  deliver 
it  at  their  expense,  that  being  as  much  as  to  say  that  he  was  to  lighten  the  ship  so  as 
to  enable  her  to  go  to  Glasgow  harbour  and  lie  there, — to  lighten  her  to  such  an  extent 
as  would  reduce  her  draught  from  18  to  16  feet.  The  master  declined  this  proposal,  on 
the  ground  that  there  was  but  one  port  of  discharge,  and  that  the  proposal  was  to  give 
two  ports  of  discharge,  the  Tail  of  the  Bank  and  Glasgow.  It  must  be  borne  in  mind 
that  the  Tail  of  the  Bank  is  not,  as  I  have  already  said,  a  place  where  there  is  a  quay  or 
any  accommodation  for  unshipping  a  cargo ;  it  is  a  place  of  anchorage  for  vessels  of  a 
large  size,  because  they  cannot  get  np  higher.  It  is  also  proved  that  cargoes  are  some- 
times taken  out  there,  but  only  for  the  purpose  of  being  transshipped  and  forwarded  by 
the  Forth  and  Clyde  Canal  to  Grangemouth.     It  is  certainly  not  proved  that  the  Tail 

*  The  following  authorities  were  cited  : — General  Steam  Navigation  Co.  v.  81ipper, 
31  h.  J.  (Com.  PI.)  185;  Whitwell  v.  Harrison,  2  W.  H.  and  G.  127;  Brown  v. 
Johnson,  C.  and  M.  440;  Evans  v.  Forster,  1  B.  and  Ad.  118;  Shield  v.  Wilkins,  5 
W.  H.  and  G.  304,  S.  C  19,  L.  J.  (Exch.)  238 ;  Brereton  r.  Chapman,  7  Bing.  559. 

&B.B.  MACPHBItSON— VOL.  VIU.  19 


578      HILLSTROM,  &C.  V.  GIBSON  AND  CLARK  [1870]     Vm.  1IACPHBB80H.  47t 

of  the  Bank  is  a  usual  or  fitting  place  for  the  discharge  of  cargo ;  and  it  is  obvious  from 
the  evidence  as  to  the  nature  of  the  place,  which  is  an  open  roadstead,  thou^  with 
very  good  anchorage,  that  the  discharge  of  cargo  there  would  he  attended  with  con- 
siderable risk,  both  to  the  cargo  and  to  the  ship.  The  rising  of  a  gale  of  wind  might 
lead  to  disastrous  results  in  such  a  case. 

It  appears  to  me  that  the  question  which  arose  at  this  point  is  to  be  decided  by  a 
consideration  of  what  was  reasonable  in  the  circumstances.  I  think  there  is  no  rule  of 
law  applicable  to  it,  and  that  no  case  was  cited  which  can  be  said  to  be  in  point  In 
these  circumstances  I  must  betake  myself  to  what  I  conceive  to  be  the  ordinary 
principles  of  construction  of  such  documents.  It  is  a  maritime  contract,  by  which  the 
parties  bind  themselves  to  do  all  within  reasonable  limits  that  they  can  for  each  other's 
accommodation.  In  this  point  of  view,  the  merely  technical  objection  by  the  master, 
that  the  lightening  of  the  ship  would  constitute  a  partial  discharge  of  the  cargo,  is  not 
worth  much.  If  it  did  in  fact  amount  to  a  partial  discharge,  e.g.  if  one  half  were  dis- 
charged at  one  place,  and  half  at  another,  it  might  fairly  be  said  that  that  made  two 
ports  of  discharge.  But  that  was  not  the  proposal ;  it  was  no  more  than  a  fifth  of  the 
cargo  that  was  proposed  [471]  ^  ^  taken  out  to  lighten  the  ship.  Now,  though  I  do 
not  hold  that  the  master  was  bound  by  the  custom  of  the  port  in  discharging  the  cargo, 
still  I  think  the  custom  of  the  port  a  material  fact  in  the  case,  because  it  demonstrates 
the  reasonableness  of  the  proposal  If  ships  cannot  discharge  their  cargo  at  the  Tail 
of  the  Bank,  but  require  to  be  lightened  there, — if  that  is  constantly  done,  and  if  the 
discharging  of  it  all,  there,  would  be  attended  with  obvious  risk  to  the  ship  and  cargo, 
these  are  the  elements  from  which  to  judge  what  was  reasonable  in  the  circumstances. 
These  are  the  grounds  on  which,  without  feeling  embarrassed  by  any  rule  of  law,  I  come 
to  the  conclusion,  without  difficulty,  that  it  was  reasonable  and  proper  in  this  case  that 
the  master  should  permit  the  charterers  to  lighten  the  ship  at  their  own  expense,  so  as 
to  enable  him  to  go  up  to  Glasgow,  where  the  ship  could  float  at  all  times  of  the  tide. 
I  therefore  think  the  action  ill  founded  in  its  conclusions,  and  that  the  defenders  ought 
to  be  assoilzied. 

Lord  Dbas. — ^This  is  a  ca.se  of  some  novelty,  and  the  question  raised  is  attended 
with  a  great  deal  of  nicety  and  difficulty.  On  the  whole,  however,  I  am  disposed  to 
arrive  at  a  different  conclusion  from  your  Lordship,  and  to  agree  with  the  Sheriff- 
substitute  and  the  Sheriff.  I  do  not  well  see  how  any  other  conclusion  could  be  come 
to,  if  we  were  to  go  upon  the  words  of  the  charter-party.  The  words  are,  that  the  ship 
is  to  go  to  a  safe  port,  *'  or  so  near  thereunto  as  she  may  safely  get,  and  lay  afloat  at  all 
times  of  the  tide,  and  deliver  the  same,  and  so  end  the  voyage.  *'  Now,  it  is  not 
immaterial  that  the  words  "  according  to  the  custom  of  the  port "  had  been  struck  ont 
of  the  charter-party,  which  we  must  assume  to  have  been  done  purposely,  because 
the  master  objected  to  the  words  as  they  stood ;  and  this  was  not  unreasonable,  because 
the  master,  who  was  to  proceed  to  a  foreign  country,  might  have  been  required  to  go  to 
a  port  of  the  custom  of  which  he  knew  nothing,  and  of  which  he  might  not  have  the 
means  of  acquiring  knowledge.  It  is  not  disputed  that  when  he  got  to  the  Tail  of  the 
Bank  he  had  gone  as  far  as  he  could  safely  go  and  lie  at  all  times  of  the  tide.  Neither 
is  it  contended  that  he  was  bound  to  go  farther  by  any  custom  of  the  port  It  was 
contended,  no  doubt,  that  it  is  the  custom  to  lighten  vessels  at  the  Tail  of  the  Bank,  in 
order  to  enable  them  to  proceed  higher  up  the  river ;  but  it  is  quite  plain  that,  under 
his  charter-party,  the  master  was  not  bound  by  that  local  custom,  apart  from 
general  law  or  general  custom.  Now,  it  is  not  to  be  overlooked  that  the  result  of  the 
judgment  proposed  by  your  Lordship  is  the  same  as  if  the  master  had  been  boimd  by 
the  custom  of  the  port.  The  question  depends  very  much  upon  whether,  when  the 
vessel  arrived  as  near  as  she  could  get  to  the  harbour,  and  lay  safely,  the  voyage  was 
ended  in  the  sense  of  the  charter-party ;  or  whether  the  words  ''  deliver  the  cargo  "  are 
to  be  read  as  the  proper  or  sole  antecedents  of  the  words  "  and  so  end  the  voyage." 
The  latter  does  not  appear  to  me  to  be  the  fair  and  grammatical  reading  of  the  dause. 
I  think  the  meaning  of  it  is,  that  when  the  ship  should  get  as  near  the  port  as  she 
might  safely  get,  and  lay  afloat  at  all  times  of  the  tide,  the  voyage  was  to  be  considered 
ended.  The  delivery  of  the  cargo  was  then  to  take  place,  but  the  delivery  was  not 
a  part  of  the  voyage. 

Tour  Lordship  has  suggested  that  the  charter-party  is  only  to  be  adhered  to  in  its 
terms  in  so  far  as  is  reasonable,  and  that  it  was  reasonable  to  require  the  mast^  to 
allow  the  ship  to  be  lightened  at  the  Tail  of  the  Bank.     I  think  that  there  would  be  a 
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great  deal  in  that  suggestion,  if  the  master  could  be  shewu  to  have  had  no  legitimate 
interest,  for  himself  or  the  owners,  to  refuse  compliance  with  the  demand  which  was 
thus  made  upon  him.  But  it  appears  to  me  that  there  necessarily  was  a  material 
interest  to  object  to  the  demand,  compliance  with  which  would  have  lengthened  the 
voyi^  and  increased  the  lay-days,  and  might  have  been  attended  with  additional  or 
unforeseen  risks  to  the  owners.  On  the  other  hand,  I  am  disposed  to  think  that  it  was 
not  a  very  reasonable  or  judicious  thing  for  the  defenders  to  refuse  payment  of  the  very 
moderate  sum  asked  by  the  master  for  the  difference  which  would  have  been  caused  in 
the  length  of  the  voyage  by  going  on  to  Glasgow  harbour.  If,  laying  aside  the  custom 
of  the  port  of  Glasgow,  it  had  be^  proved  to  be  the  custom  of  other  river  ports 
generally  to  lighten  ships  in  analogous  circumstances,  that  would  have  gone  very  far 

i472]  ^  satisfy  me  that  it  was  reasonable  to  construe  this  contract  in  the  way  suggested 
vj  your  Lordship.  But  that  has  not  been  proved,  and  the  failure  to  prove  it  tells 
in  two  ways.  There  is,  first,  the  fact  that  diere  is  no  such  general  custom  to  infer 
an  obligation ;  and  there  is,  second,  the  inference  that  it  was  not  reasonable  to  ask  a 
master  to  do  that  which  is  not  proved  to  be  customary.  On  the  whole,  I  agree  with 
the  interlocutors  and  notes  of  the  Sheriff-substitute  and  Sheriff,  which  are  so  full  and 
aUe  as  to  supersede  the  necessity  or  propriety  of  expressing  my  opinion  at  greater 
length. « 

Lord  Ahomillan. — ^The  questions  raised  in  this  case  are  of  great  importance,  and  of 
some  difficulty ;  and  we  have  the  benefit  of  most  able  and  elaborate  notes  from  the 
learned  Sheriffs,  who  have  very  carefully  considered  the  case,  and  fully  appreciated  the 
difficulties  which  it  presented.  We  have  also  had  ample  and  ingenious  argument  from 
eouoseL 

I  have  arrived  at  the  same  conclusion  as  your  Lordship  in  the  chair,  and  I  am  of 
opinion  that  the  defenders  are  entitled  to  be  assoilzied. 

The  ship  Frey  of  which  the  pursuer  is  master,  was  chartered  at  Alexandria  to 
cany  a  cargo  of  wheat  to  Falmouth  "for  orders. '^  The  charter-party  is  dated 
'*  Alexandria,  15th  August  1863."  The  defenders,  Gibson  and  Clark,  purchased  the 
caigo  at  Falmouth,  and  gave  the  "  orders  "  for  Glasgow. 

She  proceeded  to  the  Clyde  accordingly,  under  the  order  to  Glasgow.  She  reached 
the  "Tail  of  the  Bank,"  an  open  roadstead  about  twenty-two  miles  from  Glasgow,  on  or 
about  26th  December  1863,  with  her  full  cargo;  and  the  master  there  ascertained  that 
>he  drew  so  much  water  that  with  her  full  cargo  she  could  not  lie  afloat  in  Glasgow 
harbour  at  all  times  of  tide.  With  reference  to  this  position 'of  matters,  it  is  necessary 
to  attend  to  the  provisions  of  the  charter-party  under  which  the  ship  left  Alexandria, 
and  according  to  which  she  was  bound  to  proceed,  under  such  orders  as  she  might 
receive  at  Faknouth. 

The  right  construction  of  the  charter-party  is  the  first  step  towards  a  right  decision 
of  the  ease — (reads  and  explains  charter-party).  I  do  this  very  briefly,  as  I  agree 
with  your  Lordship  in  your  explanations. 

The  ship  must  go  to  the  safe  port,  or  so  near  as  she  may  safely  get,  and  lay  afloat  at 
ail  times  of  tide,  and  "  deliver  the  same," — that  is,  the  cargo — the  whole  cargo  which 
ahe  carries.  In  this  charter-party  two  ports  are  mentioned — (1)  Alexandria,  the  port 
of  lading,  where  the  lading  or  receiving  is  to  be  "according  to  the  custom  of  this 
port,"  viz.  Alexandria ;  and  (2)  the  port  to  be  named  in  the  orders  to  be  received  at 
Falmouth,  if  a  safe  port,  or  as  near  as  she  could  safely  get  and  lay  afloat,  where 
delivery  is  to  be  "  according  to  the  custom  of  that  port."  The  "  custom  "  is  thus  mentioned 
with  reference  to  the  two  ports,  the  one  of  lading,  and  the  custom  relating  to  lading,  and 
the  other  the  port  of  discharge  or  delivery,  and  the  custom  relating  to  delivery. 

Li  this  instance  the  second  of  these  references  to  the  custom, — that  at  the  port  of 
discharge, — was  struck  out  by  consent.  I  hold  it  as  not  here,  and  as  intentionally 
omitted. 

Li  so  far  as  any  rule  in  regard  to  the  mode,  time,  and  place  of  delivery  of  the  cai^o 
rests  on  any  specialty  in  the  custom  of  the  port  of  Glasgow,  I  am  of  opinion  that  we 
cannot  consider  it.     I  discard  it  altogether. 

But,  on  a  fair  construction  of  the  charter-party  with  reference  to  the  facts  of  the 
case,  I  am  of  opinion  that,  apart  altogether  from  local  custom  of  port*  in  regard  to 
delivery,  the  master  was  bound  to  consent  to  any  moderate  and  reasonable  lightening 
of  the  ship  which  would  admit  of  his  going  to  Glasgow  safely.  If  the  ship,  as  loaded, 
could  safely  go  to  Glasgow,  the  master  was  bound  to  take  her. 
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A  charter-party  is  a  mercantile  or  maritime  contract,  to  which  the  principles  of 
equity  are  pre-eminently  applicable.  When  the  master  took  orders  to  go  to  Glasgow  as 
the  port  of  discharge,  he,  knowing  what  water  his  ship  drew  with  her  full  caigo,  and 
knowing  what  water  could  be  had  in  Glasgow  harbour,  was  bound  to  go  to  Glasgow, 
and  deliver  there,  if  he  could  do  so  with  safety.  No  fair  reading  of  the  charter-party 
can  exempt  him  from  that  obligation.  •  The  lightening  the  ship  of  one-fifth  of  her  cargo 
was  intended  to  facilitate  the  voyage,  [473]  ^^^  undoubtedly  enabled  the  ship  to  proceed 
safely,  and  to  float  at  all  times  of  tide  in  the  harbour  of  Glasgow. 

If  he  had  thrown,  as  by  jettison,  part  of  his  cargo  overboard,  thus  lightening  the 
»hip,  or  if  by  arrangement  he  had  delivered  a  part  at  some  place  before  entering  the 
Clyde,  so  that  when  he  reached  the  Tail  of  the  Bank  the  ship  could  have  safely 
proceeded  to  Glasgow,  and  would  have  found  water  to  float  at  all  times  of  tide,  then  I 
do  not  think  it  could  be  seriously  doubtG<l  that,  being  lightened  so  as  to  be  safe,  he  was 
bound  to  proceed  to  Glasgow. 

I  do  not  think  that  under  this  charter-party  there  are  two  or  more  ports  of  discharge. 
Nor  do  I  think  that  the  charterers  or  consignees  could  compel  partial  delivery  or 
division  of  cargo  for  their  own  interest  or  convenience.  But  if,  by  a  moderate  and 
reasonable  amount  of  lightening,  at  the  expense  of  the  consignee,  the  safety  of  the 
passage  to  Glasgow  harbour  could  be  secured,  and  the  great  bulk  of  the  cargo  tould  be- 
delivered  according  to  contract,  then  I  think  it  would  be  contrary  to  equity  to  permit 
the  master  to  refuse  to  lighten,  or  to  refuse  to  proceed  to  Glasgow  after  lightening. 

The  lightening  is  just  a  mode  of  enabling  the  master  safely  to  fulfil  his  contract; 
and  the  true  object  and  meaning  of  the  provisions  for  the  contingency  of  being  unable 
to  reach  the  port  in  safety  were  just  to  secure  the  ship  from  peril  The  safety  of  the 
ship  was  protected  by  the  stipulations,  and  in  point  of  fact  the  ship  was  kept  safe. 
That  was  secured  by  the  lightening  her  of  a  |)art  of  her  cargo.  Extreme  cases  have 
been  put  in  argument.  But  the  question  is  to  some  extent  a  question  of  degree, 
because  it  is  a  question  of  equitable  obligation,  and  of  reasonable  conduct.  I  do  not 
say  that  four-fifths  of  the  cargo  could  have  been  taken  out  of  the  ship  at  the  Tail  of  the 
Bank,  or  even  one-half  of  the  cargo,  and  then  that  the  ship  could  have  been  required 
to  proceed  with  the  remainder ;  we  must,  in  dealing  with  an  equitable  contract,  consider 
the  fairness  and  reasonableness  of  the  proceeding.  I  speak  not  of  custom  of  the  port, 
but  of  the  reason  of  the  thing,  when  I  say  that  delivery  of  the  whole  of  this  cargo  in 
the  open  Firth  at  the  Tail  of  the  Bank,  twenty-two  miles  from  Glasgow,  and  where 
there  is  no  quay,  could  not  have  been  reasonably  forced  by  the  master  upon  the 
consignees  ;  and,  on  the  other  hand,  I  think  that  the  lightening  of  the  ship  of  one-fifth 
of  the  cargo,  and  the  proceeding  in  safety  to  Glasgow  with  the  remainder,  would  have 
been  fair  and  reasonable  on  the  part  of  Uie  master.  It  would  have  been  fulfilment  of 
the  contract  according  to  its  just  and  fair  meaning. 

I  so  construe  this  charter-party  as  to  permit  and  support  this  fair,  reasonable,  and 
equitable  procedure. 

I  have  examined  the  decisions  and  authorities  quoted,  and  I  have  arrived  at  the 
conclusion  that  there  is  no  authority,  in  point  of  law,  to  the  contrary  of  what  I  have 
explained  as  the  equity  of  this  contract,  and  of  this  case.  There  is  no  decision,  and  no 
institutional  authority,  to  support  the  proposition  that  the  shipowner  can  escape  from 
his  contract  by  refusing  to  lighten  the  ship  to  the  moderate  extent  of  one-fifth  of  the 
cargo,  so  as  to  be  enabled  safely  to  deliver  the  four-fifths  that  remain. 

Lord  Kinloch. — The  substantial  question  raised  in  this  case  is,  whether  the 
pursuer,  the  master  of  the  ship  Frey,  was  entitled  to  insist  on  delivering  his  cargo  at 
the  Tail  of  the  Bank ;  or  whether  he  was  bound  to  do  at  first  that  which  he  did  at  last 
(although  reserving  all  questions  of  right),  namely,  to  allow  his  ship  to  be  lightened  by 
discharge  of  part  of  the  cargo,  so  as  to  be  enabled  to  lie  afloat  at  all  times  of  the  tide  in 
Glasgow  harbour,  and  there  to  make  full  delivery. 

It  was  admitted  at  the  bar,  on  the  part  of  the  master,  that  if  he  was  legally  hound 
to  allow  the  ship  to  be  lightened,  and  to  proceed  with  her  so  lightened  to  Gla^^ow,  no 
demurrage  is  due,  there  remaining  enough  of  running  days  after  the  demand  made  on 
him  to  that  effect.  In  the  opposite  view,  a  calculation  of  the  running  and  lay  days 
would  become  indispensable. 

By  the  charter-party  executed  at  Alexandria  the  vessel  was  bound,  after  loading 
her  cargo,  to  proceed  to  "  a  safe  port  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,"  according  to  the  orders  to  be  received  by  the  master  at  [474]  Queenstown  or 
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Falmouth.     It  is  added,  "  or  so  near  thereunto  as  she  may  safely  get,  and  lay  afloat  at 
all  times  of  the  tide,  and  deliver  the  same,  and  so  end  the  voyage." 

It  is  said  that  the  words  "  according  to  the  custom  of  the  port "  were  originally  in 
the  charter-party,  and  purposely  deleted  before  the  parties  signed.  This  appears  to 
have  been  the  fact.  But  I  think  the  fact  only  material  to  show  more  clearly  that  the 
shipmaster  did  not  bind  himself,  as  a  matter  of  direct  obligation,  to  conform  to  the 
cttstom  of  every  port  to  which  he  might  be  ordered,  leaving  his  obligation  of  delivery 
to  be  ruled  by  the  commos  law.  The  case,  I  think,  is  not  substantially  different  from 
what  it  would  have  been  had  the  words  never  been  inserted  at  all.  If  the  words  had 
not  appeared  deleted  as  they  now  do,  I  doubt  if  it  would  have  been  competent  to  pro^e 
that  the  parties  had  talked  of  inserting  them,  and  ultimately  resolved  on  leaving  them 
out,  which  would  just  be  to  prove  the  communings  anterior  to  the  executed  deed. 

When  the  vessel  arrived  at  the  Tail  of  the  Bank,  which  is  an  open  roadstead,  more 
than  twenty  miles  from  Glasgow,  it  became  manifest,  and  is  not  disputed,  that  she  was 
too  deeply  laden  to  lie  at  all  times  afloat  in  the  harbour  of  Glasgow.  It  does  not  very 
clearly  appear  from  the  evidence  that  she  might  not  have  sailed  without  injury  a  great 
deal  nearer  to  Glasgow.  But  unquestionably  she  could  not,  with  her  full  cargo,  lie  at 
all  times  afloat  in  Glasgow  harbour.  On  the  other  hand,  it  was  proved  by  the  actual 
fact  that  after  being  relieved  of  a  part  of  her  cargo,  estimated  at  the  bar  to  amount  to 
about  one-flfth  of  the  whole,  she  was  enabled  to  lie  afloat  in  the  harbour  at  all  times  of 
the  tide. 

I  am  of  opinion  that  in  point  of  law  the  master  was  bound  to  allow  his  ship  to  be 
lightened,  and  to  proceed  with  her  to  Glasgow,  as  the  shippers  of  the  cargo  demanded. 
I  come  to  this  conclusion  on  the  simple  ground  that  this  was  nothing  more  or  less  than 
fulfilment  of  the  charter-party  after  a  fair  and  reasonable  construction.  The  charter- 
party  formed  a  mercantile  contract,  and  must  have  put  on  it,  not  a  strict  and  technical, 
but  a  fair  and  liberal  interpretation,  consistent  with  equity  and  good  faith. 

Nothing,  I  think,  could  be  more  unreasonable  than  to  insist  that  all  the  cargo  should 
be  delivered  in  the  month  of  January  in  an  open  roadstead  more  than  twenty  miles 
from  Glasgow,  which  not  only  involved  great  expense  to  the  shippers  in  the  way  of 
lighterage,  but  was  attended  with  no  little  risk..  On  the  other  hand,  I  think  the 
shipmaster  could  suggest  no  real  or  tangible  injury  or  peril  to  the  vessel  from  the 
opposite  course  being  followed.  The  vessel  was  bound  to  go  to  Glasgow,  if  to  that  port 
she  could  safely  get.  If  only  four-flfths  of  the  actual  cargo  had  been  laden,  she  must 
have  gone  on  to  Glasgow  without  a  moment's  delay.  In  the  case  which  actually 
occurred,  there  was  no  legitimate  interest  to  object  to  the  shippers  placing  her  in  the 
same  position,  by  lightening  her  to  the  extent  of  one-fifth.  The  vessel  was  only  thereby 
enabled  to  make  the  voyage  expressly  engaged  for.  She  was  exposed  to  no  accident 
which  her  owners  did  not  voluntarily  undertake.  It  is  not  proposed  that  any  part  of 
the  expense  of  lightening  the  ship  should  fall  on  her  owners;  the  shippers  have 
discharged  it  all.  It  is  admitted  that  the  process,  if  followed  out  immediately  on 
demand,  did  not  extend  the  running  days  allowed  for  unloading  more  than  the  charter- 
party  gave.  In  no  point  of  view  can  it  be  said  that  the  vessel  incurred  any  loss  or  risk 
more  than  her  owners  contemplated.  I  am  of  opinion,  therefore,  that  what  the  shippers 
demanded  was  just  that  fair  and  reasonable  fulfilment  of  the  contract  which  every 
mercantUe  contract  involves.  It  is  a  fulfilment  which  I  think  squares  with  the  very 
words  of  the  contract.  The  vessel  was  to  go  to  Glasgow,  "  or  so  near  thereunto  as  she 
may  safely  get,  and  lay  afloat  at  all  times  of  the  tide."  I  think  the  words  "  as  she  may 
safely  get "  are  reasonably  to  be  construed  to  mean  "  as  it  is  possible  to  take  her  with 
safety."  And  this  possibility  must  be  considered  with  reference  to  the  due  and  usual 
method  of  accomplishing  such  safety.  If  the  obstacle  to  her  proceeding  was  a  bar  at 
the  mouth  of  the  harbour,  which  a  slight  lightening  would  enable  her  to  surmount,  I 
cannot  think  that  the  master  would  be  entitled  to  refuse  the  lightening,  and  to  insist  on 
delivering  the  whole  cargo  in  the  open  sea.  The  only  interest  secured  to  the  ship  by 
the  charter-party  was  that  she  should  not  be  required  to  go  where  [475]  she  could  not 
safely  get,  and  should  deliver  no  part  of  her  cargo  except  where  she  could  lie  afloat  at 
all  times  of  the  tide  whilst  doing  so.  As  the  shippers,  by  the  proceeding  taken  by 
them,  secured  the  vessel  in  both  particulars,  I  am  of  opinion  that  they  thereby  took 
away  from  the  master  all  ground  of  objection  founded  on  these  clauses  of  the  charter- 
party. 

It  was  pleaded  for  the  master  that  what  the  shippers  demanded  uivolved  delivery 
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of  the  cargo  at  two  different  ports  or  places  of  discharge,  in  place  of  one  only.  I 
consider  this  argument  to  be  a  fallacy,  and  to  beg  the  question  in  issue.  The  proceeding 
at  the  Tail  of  the  Bank  was  not  in  any  sound  sense  delivery  of  the  cargo;  it  was 
lightening  for  the  purposes  of  navigation.  Had  the  proposal  been  to  take  out  four-fifths 
of  the  cargo  at  the  Tail  of  the  Bank,  and  to  go  on  with  the  remaining  fifth,  the 
shipmaster's  argument  would  have  had  a  great  deal  more  of  plausil»lity ;  for  in  such  a 
case  a  great  deal  may  depend  on  the  difference  of  more  and  less :  it  may  draw  that  very 
distinction  between  lightening  and  discharging  which  is  all-important  in  the  case.  If 
the  ship  had  come  up  with  her  full  cargo  to  the  very  entrance  of  the  harbour,  and  had 
then  been  enabled  to  enter  by  a  slight  lightening,  it  never  could  have  been  said  that 
this  was  delivery  at  two  ports  of  discharge.  In  point  of  principle,  I  think  that  it  can 
as  little  be  said  in  the  present  case. 

It  was  further  pleaded  for  the  master,  that  in  going  beyond  the  Tail  of  the  Bank 
he  would  have  been  taking  his  ship,  if  insured,  beyond  the  limits  of  the  policy,  because 
beyond  her  proper  port  of  discharge ;  and  that  this  affords  a  criterion  in  his  favour, 
with  reference  to  his  obligation  to  go  farther.  In  such  a  case  it  is  said  he  would  hare 
gone  up  to  Glasgow  uninsured,  which  he  was  not  bound  to  do.  But  this  argument  I 
again  consider  to  be  a  petitio  principiu  If,  on  a  sound  construction  of  the  charter-party, 
the  Tail  of  the  Bank  was  not  the  port  of  discharge,  but  Glasgow  was  so,  and  the  process 
of  lightening  was  nothing  more  than  the  due  proceeding  to  enable  the  vessel  to  reach 
Glasgow,  all  argument  from  the  supposed  policy  of  insurance  at  once  falls  to  the  ground. 
In  going  up  to  Glasgow  from  the  Tail  of  the  Bank  (being  enabled  thereto  by  being 
lightened),  the  vessel  was  only  prosecuting  her  intended  voyage  towards  her  port  of 
discharge,  and  remained  throughout  under  the  protection  of  the  policy,  if  such  had 
been  taken  out. 

This  is  to  be  said  on  the  supposition  (which  is  the  only  ground  of  the  argument) 
that  the  terms  of  the  supposed  policy  were  identical  with  those  of  the  present  charter 
party.  But  it  is  not  an  unimportant  observation,  that  not  only  are  policies  in  general 
worded  very  differently  from  charter-parties,  but  in  estimating  their  effect  very  different 
considerations  may  come  into  operation.  The  policy  in  the  usual  case  ceases  to  operate 
when  the  voyage,  properly  so  called,  terminates  ;  that  is,  when  the  vessel  arrives  at  the 
port  of  discharge,  or,  as  is  often  said,  twenty-four  hours  after  being  safely  moored,  and 
anterior  to  delivery  of  the  cargo.  The  charter-party  continues  to  operate  until  delivery 
of  the  cargo  is  made,  and  it  is  only  then  that  the  ship  ends  the  voyage  in  the  sense  of 
the  charter-party.  This  difference  in  the  two  instruments  excludes  an  indiscriminate 
application  to  one,  of  the  principles  applicable  to  the  other,  and  warns  of  the  exceeding 
peril  of  all  arguments  from  analogy. 

I  am  of  opinion  that  the  judgment  pronounced  in  the  Sheriff-court  should  be 
altered,  and  the  defenders  assoilzied  from  the  conclusions  of  the  action. 

The  following  interlocutor  was  pronounced: — "Recall  the  interlocutors  of  the 
Sheriff  and  Sheriff-substitute  complained  of :  Find  that  the  ship  Frey,  of  which  the 
pursuer  was  and  is  master,  sailed  from  Alexandria  on  27th  August  1863  with  a  cargo 
of  wheat  under  the  charter-party,  No.  10  of  process,  and  that  she  arrived  at  Falmouth 
to  wait  for  orders  on  the  13th  November  1863  :  Find  that  the  master  there  received,  on 
the  10th  December  1863,  orders  from  the  charterers' agents  to  proceed  forthwith  to 
the  port  of  Glasgow :  Find  that  the  ship  having  sailed  in  obedience  to  these  ord^ 
arrived  on  25th  December  1863  at  the  Tail  of  the  Bank,  being  an  open  roadstead  near 
Greenock,  and  at  a  distance  of  twenty-two  [478]  niiles  from  the  harbour  of  Glasgow, 
and  there  came  to  anchor :  Find  that  the  vessel,  having  a  full  cargo  on  board,  was  then 
drawing  seventeen  feet  nine  inches  of  water,  which  is  equivalent  to  eighteen  feet  one 
inch  in  Glasgow  harbour,  while  the  depth  of  water  in  Glasgow  harbour  is  only  between 
sixteen  and  seventeen  feet :  Find  that  so  long  as  no  part  of  her  cargo  was  discharged, 
she  could  not  float  in  the  harbour  of  Glasgow  at  low  water :  Find  that  on  this  ground 
the  master  declined  to  proceed  nearer  to  the  harbour  of  Glasgow,  and  insisted  on 
discharging  his  cargo  in  the  open  roadstead  at  the  Tail  of  the  Bank :  Find  that,  on  Uie 
other  hand,  the  charterers'  agents  proposed  to  lighten  the  ship  by  taking  one-fifth  of 
the  cargo  out  of  her  by  means  of  lighters  at  their  own  expense,  and  insisted  that  the 
master,  with  his  ship  so  lightened,  should  proceed  to  the  harbour  of  Glasgow,  and  there 
deliver  her  cargo  in  terms  of  the  charter-party :  Find  that  the  effect  of  taking  out  of 
the  ship  one-fifth  of  her  cargo  at  the  Tail  of  the  Bank  would  have  been  to  enable  the 
ship,  without  any  danger,  to  proceed  to  Glasgow  harbour,  and  float  there  at  all  times  of 
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ihe  tide,  and  there  deliver  her  cargo :  Find  that  after  considerable  delay  the  master 
complied  with  the  demand  of  the  charterers'  agents,  under  protest,  and  reserving  his 
right  to  recover  demurrage  and  expenses,  for  which  he  now  sues,  and  having  had  his 
vessel  lightened  by  removal  of  a  fifth  part  of  the  cargo,  he  proceeded  to  Glasgow 
harbour,  and  there  delivered  her  cargo  in  terms  of  the  charter-party :  Find  that  the 
discharge  of  the  cargo  at  the  Tail  of  the  Bank  would  have  been  attended  with  consider- 
able risk  both  to  ship  and  cargo :  Find  that  the  Tail  of  the  Bank  is  not  a  place  where 
it  is  usual  to  discharge  cargo,  and  that  the  discharge  of  the  cargo  there,  would  have 
been  attended  with  great  inconvenience  and  expense  to  the  charterers  and  their  agents : 
Find  that  in  these  circumstances  the  refusal  of  the  master  to  allow  his  vessel  to  be 
lightened  at  the  Tail  of  the  Bank,  so  as  to  enable  him  to  proceed  to  Glasgow  harbour, 
and  there  discharge  her  cargo,  was  unreasonable :  Find  in  point  of  law  that  the  said 
refusal  was  not  justified  by  the  provisions  of  the  charter-party :  Therefore  assoilzie  the 
defenders  from  the  conclusions  of  the  summons,  and  decern :  Find  the  defenders 
(appellants)  entitled  to  expenses  both  in  this  and  the  inferior  Court,  and  remit,''  &c. 
J.  &  R  D.  Koss,  W.S. — Henrt  Buohan,  S.S.C. — Agents. 

[Principle  applied,  Dickinson  v.  Martini  &  Co.,  1874,  1  R.  1185.] 
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The  Caledonian  Railway  Company,  Complainers. —  Watson — Johnstone. 
Charles  Stewart  Meek  (Collector  of  Poor's  Assessment  for  the  Barony 

Parish),  Respondent. — Fraser — Burnet 

Siaiute — Provieo — Clause — Assessment — Poor, — A  private  Act  obtained  by  a  canal 
company  in  1841  for  consolidating  and  amending  previous  Acts  relating  to  the 
company  repealed  these  Acts,  and  with  reference  to  lands,  parts  of  which  had  been 
acquired  by  the  company  from  the  previous  proprietors,  enacted  that  the  company 
should  not  be  chargeable  with  land-tax,  or  any  other  public  burdens,  but  that  the 
same  should  remain  burdens  on  the  portion  of  these  lands  not  acquired  by  the 
company,  "  provided  always  that  nothing  herein  contained  shall  be  held  to  limit  or 
affect  any  liability  which  by  law  does  or  may  attach  to  the  said  company,  or  to  the 
property  now  belonging  to  or  occupied  by,  or  which  may  hereafter  belong  to  or  be 
occupied  by  them,  to  be  rated  or  assessed  for  the  relief  of  the  poor,  nor  to  impose  any 
such  liability  for  any  such  rate  or  assess-[477]~^^°^  upon  any  lands  remaining  with 
any  vendor  or  vendors  after  any  partial  alienation  to  the  said  company  as  aforesaid." 
Held  that  any  exemption  from  poor-rates  held  by  the  company  under  its  statutes  at 
the  date  of  the  passing  of  the  Consolidation  Act  remained  intact. 

The  Caledonian  Railway  Company  having  been  assessed  for  poor-rates  for  the  year 
ending  Whitsunday  1869  on  their  knds  in  Barony  Parish,  Glasgow,  at  the  annual 
▼alue  of  £22,228,  Uie  company  presented  a  note  of  suspension,  on  the  ground  that  to 
the  extent  of  X7004  of  annual  value  they  were  exempted  from  assessment,  that  being 
the  value  of  lands  acquired  by  the  Forth  and  Clyde  Navigation  Company  prior  to  the 
passing  of  the  Act  of  1836,  and  now  vested  in  the  Caledonian  Railway  Company. 

In  1767  an  Act  was  passed  (8  Geo.  III.  c.  Ixiii.  [Local  and  Personal])  incorporating 
the  company  of  proprietors  of  the  Forth  and  Clyde  Navigation,  by  the  5th  section  of 
which  it  was  provided,  "that  the  said  company  of  proprietors  shall  not  be 
chargeable  with  any  part  or  portion  of  the  land-tax,  minister's  stipend,  poor-rates,  or  of 
any  other  public  burdens  or  taxations  whatsoever,  for  the  lands  which  shall  be  so  set 
out,  ascertained,  and  purchased  to  aqd  by  them  for  the  use  of  the  said  navigation  by 
virtue  of  the  powers  given  them  by  this  Act  as  aforesaid ;  but  that  all  such  taxations 
and  public  burdens  shall  be  chargeable  upon  the  lands  remaining  with  the  vendor  or 
vendors  after  such  partial  alienation  to  the  said  company  of  proprietors  as  aforesaid, 
and  shall  be  levied  from  them,  their  heirs  and  successors  in  the  said  lands,  in  the  same 
manner  as  if  such  partial  alienations  had  never  been  made ;  and  the  said  vendor  or 
vendors,  and  all  other  person  or  persons  interested  in  the  lands  so  sold  to  the  company 
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of  proprietors,  as  superiors  or  otherwise,  shall  be  entitled  to  the  same  rights  and 
privileges  from  the  remaining  parts  of  these  lands  as  if  such  sale  or  sales  to  the  said 
company  of  proprietors  had  never  been  made." 

The  company  obtained  additional  powers  by  an  Act  passed  in  1836  (6  Will  IV.  c. 
xliii.)  the  11th  section  of  which  provided,  *'  that  no  land  or  grounds  shall  be  taken  or 
used  for  extending  and  improving  the  summit  level  of  the  said  navigation,  for  im- 
proving and  extending  the  harbours  and  basin  at  Grangemouth  and  executing  the  other 
works  therewith  connected,  or  for  making  the  said  branch  cuts  or  canals  in  manner 
aforesaid,  without  the  consent  in  writing  of  the  owners  and  occupiers  thereof  respect- 
ively after  the  expiration  of  two  years  from  and  after  the  passing  of  this  Act :  provided 
always  that  the  provision  contained  in  the  said  first  recited  Act  (being  the  said  Act  of 
8  George  III.),  *  exempting  the  said  company  from  poor-rates  from  the  lands  belonging 
to  them,  shall  from  henceforth  cease  and  determine  in  so  far  as  regards  the  lands  here- 
after to  be  acquired,  or  buildings  to  be  erected  on  such  lands  by  the  said  company.' " 

These  two  Acts  were  repealed,  and  the  company  dissolved  by  sec.  1  of  4  &  5  Vict 
c.  Iv.  (1841),  which  was  intituled  "  an  Act  to  consolidate,  amend,  and  enlarge  the 
powers  and  provisions  of  the  several  Acts  relating  to  the  Forth  and  Clyde  Navigation,*' 
but  by  following  sections  the  whole  heritages,  rights  and  privileges  which  were  vested 
in  the  old  company  were  conferred  upon  a  company  established  under  the  same  name. 

The  122d  section  of  this  Consolidation  Act  was  as  follows : — "And  with  respect  to 
the  lands  set  out,  ascertained,  and  purchased  to  and  by  the  said  company  for  the  use  of 
the  said  navigation  by  virtue  of  the  powers  given  them  by  the  said  recited  Acts,  except 
in  cases  where  they  have  purchased  the  whole  of  the  land  of  the  original  proprietor,  be 
it  enacted  that  the  said  company  shall  not  be  chargeable  with  any  part  or  [478]  portion 
of  the  land-tax,  minister's  stipend,  or  of  any  other  public  burdens  or  taxations  whatso- 
ever for  the  lands  which  have  been  so  set  out,  ascertained  and  purchased,  but  that  all 
such  taxations  and  public  burdens  shall  be  chargeable  upon  the  lands  remaining  with 
the  vendor  or  vendors  after  such  partial  alienation  to  the  said  company  as  aforesaid, 
and  shall  be  levied  from  them,  their  heirs  and  successors  in  the  said  lands,  in  the  same 
manner  as  if  such  partial  alienations  had  never  been  made ;  and  the  said  vendor  or 
vendors  and  all  other  person  or  persons  interested  in  the  lands  so  sold  to  the  company 
of  proprietors,  as  superiors  or  otherwise,  shall  be  entitled  to  the  same  rights  and 
privileges  from  the  remaining  parts  of  these  lands  as  if  such  sale  or  sales  to  the  said 
company  had  never  been  made ;  provided  always  that  nothing  herein  contained  shall 
be  held  to  limit  or  affect  any  liability  which  by  law  does  or  may  attach  to  the  said 
company  or  to  the  property  now  belonging  to  or  occupied  by,  or  which  may  hereafter 
belong  to  or  be  occupied  by  them,  to  be  rated  or  assessed  for  the  relief  of  the  poor,  nor 
to  impose  any  such  liability  for  any  such  rate  or  assessment  upon  any  lands  remaining 
with  any  vendor  or  vendors  after  any  partial  alienation  to  the  said  conpany  as 
aforesaid." 

In  1867  the  Caledonian  Railway  Company  obtained  an  Act  transferring  to  them 
the  whole  undertakings,  liabilities,  rights  and  privileges  of  the  Forth  and  Clyde 
Navigation  Company. 

The  note  having  been  passed,  the  suspenders  pleaded ; — (1)  By  virtue  of  the  Acts 
of  Parliament  foresaid,  the  complainers,  as  now  in  right  of  the  former  company  of 
proprietors  of  the  Forth  and  Clyde  Navigation,  are  exempt  from  liability  for  poo^rates 
in  respect  of  the  undertaking  of  the  Forth  and  Clyde  Canal,  with  the  exception  only 
of  the  portion  thereof  acquired  subsequent  to  the  passing  of  the  Act  6  Will.  IV.  c.  43. 
(2)  The  complainers  having  acquired  the  said  undertaking,  with  all  the  rights  and 
privileges  under  which  it  was  held  by  the  company  of  proprietors  thereof,  are  entitlefl 
to  the  benefit  of  the  foresaid  exemption.  (3)  The  assessment  for  which  the  complainers' 
effects  have  been  poinded  and  distrained,  being  to  the  extent  of  £353  imposed  upon 
that  portion  of  said  undertaking  which  is  exempt  from  said  assessment,  and  the  com- 
plainers having  tendered  payment  of,  and  having  all  along  been  ready  to  pay  the 
remainder  of  S£^id  assessment,  the  complainers  are  entitled  to  suspension  and  interdict 
as  craved,  with  expenses. 

The  respondent  pleaded; — (1)  By  section  122  of  the  Act  4  &  5  Vict.  c.  Iv,,  no 
part  of  the  property  formerly  belonging  to  the  company  of  the  Forth  and  Clyde  Canal 
Navigation  is  exempted  from  poor-rates.  (2)  By  the  Poor-Law  Amendment  Act,  and 
the  Valuation  of  Lands  Act,  the  complainers  are  liable  to  be  rated  for  the  support 
of  the  poor,  as  owners  and  occupiers  of  lands  and  heritages  in  the   Barony  Parish, 
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including  therein  the  property  formerly  belonging  to  the  said  company,  on  the  value  of 
their  undertaking,  as  the  same  appears  in  the  valuation-roll. 

The  Lord  Ordinary  (Jerviswoode)  pronounced  an  interlocutor  sustaining  the  first 
and  second  pleas  stated  for  the  complainers,  repelling  the  respondent's  pleas  in  so  far  as 
inconsistent  therewith,  and  appointing  the  cause  to  be  enrolled  for  further  procedure. 

The  respondent  reclaimed.     At  advising, — 

liOBD  Cowan. — ^The  question  at  issue  between  the  parties  under  the  record  relates 
to  the  construction  of  section  122  of  what  is  called  the  Consolidation  Act  obtained  in 
1841  by  the  Forth  and  Clyde  Navigation  Company.  The  Caledonian  Company  are 
now,  under  an  Act  passed  in  1867,  in  the  full  right  of  that  company,  and  it  is  not 
alleged  that  any  privilege  or  exemption  under  the  Consolidation  Act,  1841,  which, 
could  be  pleaded  by  the  Canal  Company,  is  not  vested  in,  and  may  not  be  competently 
pleaded  by,  the  Caledonian  Company. 

[479]  The  claim  made  against  them  is  for  certain  poor-rates  alleged  to  be  chargeable 
upon  their  whole  undertaking,  including  all  the  lands  and  property  originally  held  by 
the  Canal  Company.  The  validity  of  this  claim,  and  of  the  relative  warrants  for  the 
recovery  of  the  rates,  is  the  subject  of  this  suspension ;  the  complainers  maintaining 
that  for  certain  of  these  lands  they  possess  a  statutory  exemption  from  poor-rates, 
which  is  fully  recognised  by  the  Consolidation  Act  according  to  its  sound  construction  ; 
and  while,  of  the  whole  sum  charged  against  them  (£1120,  5s.  9d.),  they  are  willing  to 
pay  £767,  5s.  9d.,  they  allege  that  they  are  not  liable  to  pay,  in  respect  of  the  exemp- 
tion, the  remaining  sum  of  £353. 

The  Lord  Ordinary  has  sustained  the  plea  of  the  complainers,  and  in  doing  so  has, 
in  my  opinion,  taken  a  correct  view  of  the  question  at  issue. 

The  clause  is  set  forth  at.  length  in 'the  fifth  statement  for  the  complainers.  It 
provides,  with  respect  to  lands  purchased  by  the  Canal  Company  under  their  recited 
Acts  (except  in  cases  where  they  have  purchased  the  whole  of  the  lands  of  the 
original  proprietor) "  that  the  said  company  shall  not  be  chargeable  with  any  part  or 
portion  of  the  land-tax,  minister's  stipend,  or  of  any  other  public  burdens  or  taxations 
whatsoever  for  the  lands  purchased,  but  that  all  such  taxations  and  public  burdens 
shall  be  chargeable  upon  the  lands  remaining  with  the  vendor  or  vendors "  as  if  no 
partial  alienations  had  been  made  to  the  company.  The  construction  of  a  clause  of 
exemption  or  relief  expressed  in  these  terms  does  not  admit  of  doubt.  It  has  been 
ruled  authoritatively  that  under  the  words  following  the  specific  burdens  mentioned, 
"any  other  public  burdens  or  taxations  whatsoever  for  the  lands,"  i)oor-rates  are 
included.  The  exempting  clause  applies  to  the  whole  lands  purchased  at  any  time 
under  their  successive  statutes  by  the  Canal  Company ;  and  had  there  been  nothing 
else  in  this  section  it  is  free  of  doubt  that  no  poor-rates  could  have  been  exacted  from 
the  Canal  Company  before  the  purchase  of  that  undertaking  by  the  suspenders  in  1867, 
or  could  now  have  been  chargeable  against  the  complainers. 

The  section,  however,  proceeds  to  set  forth  a  proviso  by  which  the  generality  of  the 
exemption  is  guarded  against  in  reference  to  poor-rates, — "Provided  always  that 
nothing  herein  contained  shall  be  held  to  limit  or  affect  any  liability  which  by  law  does 
or  may  attach  to  the  said  company,  or  to  the  property  now  belonging  to  or  occupied  by, 
or  which  may  hereafter  belong  to  or  be  occupied  by,  them  to  be  rated  or  assessed  for 
relief  of  the  poor,  nor  to  impose  any  such  liability  for  any  such  rate  or  assessment  upon 
any  lands  remaining  with  any  vendor  or  vendors  after  any  partial  alienation  to  the  said 
company  as  aforesaid."  It  is  clear,  in  the  first  place,  that  this  proviso  has  been  inserted 
to  limit  and  qualify  the  universal  exemption  from  poor-rates  which  would  otherwise 
have  been  held  conferred  by  the  enacting  clause.  A  proviso  is  something  engrafted 
upon  a  preceding  enactment,  and  is  legitimately  used  for  the  purpose  of  taking  special 
eases  out  of  the  general  enactment,  and  providing  specially  for  them.  This  is  the 
doctrine  stated  by  Dwarris,  and  it  is  strictly  applicable  to  the  question  of  construction 
here  at  issue.  Any  liability  which  by  law  attached  to  the  company  out  of  their 
property  to  be  assessed  for  poor-rates  was  not  to  be  limited  or  affected  by  the  enact- 
ment ;  further,  no  liability  for  such  assessment  was  to  be  held  imposed  by  the  enactment 
upon  the  lands  remaining*with  the  vendors  after  the  partial  alienation  to  the  company. 
The  real  meaning  of  this  plainly  is,  that,  so  far  as  regards  poor-rates,  the  matter  of 
liabihty  was  to  remain  as  it  legally  stood  when  the  Consolidation  Act  was  passed. 
Assuming  that  the  company  did  enjoy  a  legal  exemption  from  poor-rates  at  that  date  as 
regards  a  certain  portion  of  their  lands,  but  were  liable  for  poor-rates  for  all  the  rest  of 
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their  property,  that  state  of  matters  was  not  to  he  affected  hy  the  general  enactment  of 
exemption.  And,  in  like  manner,  assuming  that  the  owners  of  the  remaining  lands 
(portions  of  whose  property  had  heen  taken  hy  the  Canal  Company)  were  liahle  for  the 
assessment  upon  the  portion  of  the  lands  purdxased  hy  the  company,  hut  were  exempt 
from  liahility  for  the  assessment  as  regards  all  the  other  lands  purchased  hy  the 
company,  that  state  of  matters  also  was  left  untouched.  This  appears  to  me  very 
clearly  to  he  the  meaning  of  the  proviso,  read  along  with  the  general  exemption.  And 
the  whole  question  is,  whether,  anterior  to  the  Con-[48fl[|'Solidation  Act  1841,  the  legal 
position  of  the  parties  was  not  such  as  I  have  assumed  it  to  he  in  giving  this  coustnic- 
tion  to  the  section  of  the  statute. 

The  statutes  of  the  Canal  Company  which  were  consolidated  in  1841  were,  among 
others,  those  of  8  Geo.  III.  c.  IxiiL  (1767),  and  of  6  Will.  IV.  c  xliiL  (1836).  Theee 
are  more  particularly  the  Acts  to  which  it  is  necessary  in  this  case  to  refer,  that  are 
recited  in  the  Consolidation  Act  (1841),  and  repealed  in  respect  of  that  Act  being 
passed ;  hut  the  whole  works,  heritages,  rights,  and  privileges  which  were  vested  in  the 
company  under  the  repealed  Acts  were  of  new  absolutely  vested  in  the  company 
of  new  established  under  the  same  name.  Now,  under  the  original  Act  oi 
1767,  hy  the  5th  section,  cited  in  statement  2  for  the  complainers,  it  was  provided  that 
the  proprietors  ''shall  not  be  chargeable  with  any  part  or  portion  of  the  land  ta3^ 
minister's  stipend,  poor-rates,  or  of  any  other  public  burdens  or  taxations  whatsoever,'' 
for  the  lands  purchased  by  them,  ''but  that  all  such  taxations  and  public  burdena 
shall  be  chargeable  upon  the  lands  remaining  with  the  vendor  or  vendors  after  such 
partial  alienation."  Again,  by  the  subsequent  Act  of  1836,  which  empowered  the 
company  to  make  other  works  and  to  purchase  other  lands,  it  was  provided,  that  the 
provision  contained  in  the  Act  1767,  "exempting  the  said  company  from  pooMat<es 
from  the  lands  belonging  to  them,  shall  from  henceforth  cease  and  determine,  in  so  fai 
as  regards  the  lands  hereafter  to  be  acquired,  or  buildings  to  be  erected  on  siich  land^ 
by  the  said  company."  The  exemption  from  poor-rates  is  left  entire  as  relating  to  the 
lands  purchased  under  the  first  Act  1767,  but  it  is  taken  away  and  declared  to  cease 
with  regard  to  lands  acquired  subsequently  to  this  second  Act  1836,  and  under  it 
This  was  the  legal  condition  of  the  rights  of  the  company  when  the  Consolidation  Act 
was  passed,  and  section  122  was,  as  I  think,  obviously  expressed  in  the  terms  in  which 
it  is,  on  purpose  to  preserve  this  status  quo.  Nothing  contained  in  it  was  to  limit  Uie 
liability  of  the  company  for  poor-rates  which  at  the  time  legally  attached  to  theii 
property,  and  to  that  extent  the  general  exemption  in  the  enacting  clause  was  qualified 
by  the  proviso.  No  liability  was  imposed  on  the  company  to  the  destruction  of  the 
partial  exemption  which  their  lands  enjoyed ;  and  all  lands  acquired  by  them  under 
the  powers  in  the  second  statute  (1836),  or  to  be  acquired  thereafter,  were  left  subject 
to  the  liability  for  poor-rates.  ^  Such  seems  to  me  the  sound  construction  of  this  sta- 
tutory provision,  and  I  humbly  think  that  any  other  view  of  it  would  do  violence,  not 
less  to  its  true  import  than  to  the  clear  intention  of  the  parties  who  concurred  in 
obtaining  the  enactment. 

On  these  grounds  I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to. 

Lord  Justice-Clbrk  and  Lord  Benholmb  concurred. 

Lord  Neaves  was  absent. 

The  Court  adhered. 

Hope  &  Magkay,  W.S. — Jardine,  Stodart,  <fe  Frasbrs,  W.S. — Agents. 
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Frederick  Hayne  Carter  (Munro's  Factor)  and  Another. —  Watson — 

ffutchison. 
Susan  Maoarthur. — Sluind — ThoTns. 

Trust-deed — Burden  on  Lands — Entail — Power  to  SeU — Relief. — A  proprietor  of  two 
estates,  B.  and  ^S^.,  after  executing  an  entail  of  B.,  reserving  power  to  alter,  executed  a 
trust-disposition  and  settlement  conveying  both  estates  to  trustees,  with  full  power 
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to  burdeu  and  sell  jS'.,  if  required,  to  pay  the  debts  of  the  truster ;  but  with  no  such 
powers  as  regarded  B,y  but  merely  an  instruction  to  pay  out  of  the  annual  produce  of 
B,  certain  legacies  and  annuities,  to  grant  no  leases  longer  than  the  duration  of  the 
trust,  and  at  its  expiration  to  redispone  B.  to  the  series  of  heirs  called  in  the  deed  of 
sntaiL  The  [481]  ^'uster  subsequently  granted  a  bond  and  disposition  in  security 
over  both  estates  for  £1500.  S.  having  been  sold,  and  the  proceeds  applied,  in  so 
far  as  necessary,  to  pay  the  truster's  debts,  held  that  the  beneficiaries  having  the 
reversionary  right  to  S.  had  no  claim  for  relief  of  the  debt  of  £1500,  or  any  part 
thereof,  against  the  heir  entitled  to  B. 

This  was  a  special  case  presented  for  the  opinion  and  judgment  of  the  Court  by  the 
following  parties,  viz. — (1)  F.  H.  Carter,  C.A.,  judicial  factor  on  the  trust-estate  of  the 
late  Hu^h  Mimro  of  Barnaline,  (2)  The  Rev.  Hugh  Munro,  and  (3)  Miss  Susan 
Macarthur.  The  facts  upon  which  the  parties  were  agreed  were  as  follows  : — In  the  year 
1810  the  late  Hugh  Munro  of  Barnaline  executed  a  disposition  and  deed  of  tailzie  of 
his  lands  of  Barnaline  in  favour  of  himself  and  the  heirs-male  of  his  body,  whom 
failing,  certain  other  parties,  reserving  full  power  and  liberty  to  himself,  at  any  time,  to 
alter  and  innovate  the  deed  of  tailzie  and  the  course  of  succession  thereby  established ; 
as  also  to  contract  debts  and  grant  heritable  bonds  and  securities  over  the  said  lands,  and 
likewise  to  sell  or  dispose  of  them  as  unlimited  proprietor. 

In  1833  he  executed  a  trust-deed  and  settlement  which  contained  the  following 
among  other  clauses : — (1)  A  recital  of  the  above-mentioned  deed  of  tailzie,  and  a 
revocation  thereof,  in  so  far  as  it  was  in  favour  of  Dugald  Munro,  one  of  the  heirs  of 
tailzie  therein  named,  without  prejudice  to  the  said  deed  in  other  respects.  (2)  A 
disposition  in  favour  of  certain  trustees  of  all  his  property,  including  the  landis  of 
Sarnaline  and  Soroba,  and  all  his  means  and  estate  of  whatever  kind,  '^  with  power  to 
them,  immediately  after  my  decease,  to  enter  into  possession  of  the  lands  and  others 
hereby  disponed,  and  to  m^e  up  all  proper  and  necessary  titles  for  vesting  the  same  in 
their  persons,  and  to  let  tacks  thereof  for  any  period  not  exceeding  nineteen  years, 
which  they  are  hereby  authorised  to  do,  notwithstanding  the  limitation  to  the  contrary 
contained  in  the  deed  of  tailzie  before  mentioned ;  but  with  this  qualification,  condition, 
and  declaration,  that  it  shall  not  be  in  their  power  to  grant  any  tack  of  the  said  lands 
of  Barnaline  and  Altacaberry  to  subsist  for  a  longer  period  than  the  first  term  of 
Whitsunday  immediately  following  the- final  fulfilment  and  accomplishment  of  this  trust, 
80  far  as  regards  the  said  lands;''  **as  also,  with  full  and  unlimited  power  .  .  . 
to  borrow  money  and  to  grant  securities  therefor  upon  my  said  lands  and  estate  of 
Soroba  and  others  particularly  and  generally  above  conveyed,  with  the  pertinents 
thereto  belonging,  excepting  always  the  siEud  lands  of  Barnaline  and  Altacaberry,  which 
are  to  be  reconveyed  by  my  said  trustees  on  the  purposes  after  specified  for  which  they 
are  hereby  disponed  being  fulfilled  in  manner  after-mentioned ;  and  if  it  shall  appear 
necessary  or  eligible  to  my  said  trustees,  with  power  to  them  also  to  sell  and  dispose  of 
the  said  lands  of  Soroba  and  others,  or  any  part  thereof,  excepting  as  aforesaid ; "  ^*  but 
declaring  always  that  these  presents  are  granted  in  trust  for  the  uses,  ends,  and 
purposes  after-mentioned,  viz.----(l)  That  my  said  trustees  shall,  from  the  produce  of  my 
means  and  estate,  heritable  and  moveable,  so  far  as  they  are  authorised  to  sell  and 
dispose  of  the  same,  in  virtue  of  the  powers  before  mentioned,  including  the  price  and 
produce  of  the  coppice  and  oak  woods  on  the  said  lands  of  Barnaline  and  Altacaberry, 
at  their  first  cutting,  which  my  said  trustees  are  also  authorised  to  sell,  cut,  manufacture, 
and  otherwise  dispose  of  at  pleasure,  in  virtue  of  the  powers  before  mentioned,  pay  all 
my  just  and  lawful  debts,  with  my  funeral  expenses,  and  the  expense  of  executing  this 
trust.  (2)  That  my  said  trustees  shall  pay  all  such  legacies  or  provisions  as  I  may 
appoint  to  be  paid  from  the  lands  and  other  subjects  hereby  conveyed  by  any 
oodicO  or  writing  hereto,  or  in  reference  to  these  presents.  (3)  For  payment  to  the 
[482]  persons  after-mentioned  of  the  respective  free  yearly  annuities,  exempted  from  all 
claim  or  deduction  for  legacy  .duties  and  all  other  duties  whatsoever,  together  also  with  the 
principal  sums  and  other  accommodations  underwritten,  and  that  out  of  the  rents  and 
yearly  profits  of  the  said  lands  of  Barnaline  and  Altacaberry,  viz. — To  my  sister  Mary 
Munro,"  &c.  ''  (4)  Upon  the  death  of  the  said  Susan  Macarthur,  my  niece,  for  payment  • 
of  the  sum  of  £200  sterling,  to  be  by  my  said  trustees  divided,"  &c.  "  (5)  For  payment," 
&c.  "  (6)  That  my  said  trustees  shall  provide  and  secure  to  my  foresaid  sister,  Mary 
Munro  or  Maci^rtl^ur,  from  and  after  the  first  term   of  Whitsunday  or  Martinmas 


588  CARTER  V.  MACARTHUR  [l870]    Vm.  ItAOPHEBfiON,  «3. 

immediately  succeeding  my  death,  a  good  and  sufficient  dwelling-house,  .  .  .  and 
that  upon  the  said  lands  of  Barnaline,  during  all  the  days  of  her  life,  whom  failing,  to 
her  said  daughter,  Susan  Macarthur,  so  long  as  she  remains  unmarried,'^  &c  "  (8) 
That  after  paying  and  allowing  out  of  the  rents  and  yearly  profit  of  the  said  lands  of 
Bamaline  and  Altacaherry  the  several  annuities,  provisions,  legacies,  emoluments,  and 
accommodations  before  specified,  together  with  the  public  and  parochial  burdens,  and  all 
other  preferable  claims  afifecting  the  said  lands,  including  the  expense  of  management, 
my  said  trustees  shall  pay  over  the  free  residue  of  the  yearly  rents  and  profits  thereof 
to  the  person  who  would  have  been  entitled  to  siicceed  to  the  same  as  heir  of  entail 
under  the  deed  of  tailzie  above  narrated,  had  not  the  effect  and  operation  thereof  been 
so  far  revoked  and  suspended  by  these  presents."  "  And,  lastly,  I  do  hereby  direct  and 
appoint  my  said  trustees,  upon  the  due  execution  of  this  pi*esent  trust  in  manjier 
foresaid,  and  in  case  they  do  not  find  it  necessary  to  sell  and  dispose  of  my  said  lands 
of  Soroba,  or  any  others  which  I  may  hereafter  acquire  or  succeed  to  for  the  purposes 
foresaid,  to  settle  and  secure  the  same,  in  so  far  as  not  sold  or  disposed  of,  or  in  the 
event  of  their  being  so  sold  or  disposed  of,  to  settle  and  secure  other  lands  to  be 
purchased  by  them  with  the  balance  of  the  price  in  their  hands  by  a  strict  entail  of  the 
same,  according  to  the  forms  of  the  law  of  Scotland,  in  favour  of  the  said  Archibald 
Macarthur,  and  the  heirs  whatsoever  of  his  body,  .  .  .  whom  failing,  to  the  heir-male 
next  in  succession  at  the  time  to  the  person  then  in  possession  of  the  foresaid  lands  of 
Bamaline  and  Altacaherry,  continuing  the  same  line  of  succession  throughout  the 
whole  series  of  heirs  in  the  order  mentioned  in  the  deed  of  tailzie  of  the  foresaid  lands 
of  Bamaline  and  Altacaherry,  excepting  always  therefrom  my  said  brother,  Dugald 
Munro;  .  .  .  and  when  the  purposes  of  this  trust  shall  be  fully  answered  and 
fulfilled,  so  far  as  regards  the  said  lands  of  Bamaline  and  Altacaherry,  my  said  trustee 
are  to  divest  themselves  thereof,  and  to  redispone  and  reconvey  over  the  same,  and  the 
whole  rights  and  securities  standing  in  their  persons  of  the  said  lands  and  estate  of 
Barnaline  and  Altacaherry,  to  and  in  favour  of  the  same  series  of  heirs  as  are  called  by 
the  said  disposition  and  tailzie  above-mentioned,  or  any  after  nomination  or  deed  of 
entail  to  be  made  bv  me  as  relative  hereto." 

On  3d  July  1839  Mr.  Munro  granted  bond  and  disposition  in  security  for  £1500, 
conveying  the  lands  of  Soroba  and  also  the  lands  of  Bamaline  to  the  creditor  redeemably 
and  under  reversion.  This  bond  ultimately  came  into  the  possession  of  Brj'den's 
trustees. 

The  truster,  Hugh  Muiu'o,  died  in  1844. 

In  February  1866  the  Trustees  of  the  Dick  IJequest  sold  the  estate  of  Sorobo, 
under  a  bond  and  disposition  in  security  for  £2700,  held  by  them.  This  bond  had 
been  granted  by  Mr.  Hugh  Munro  in  1824  over  Soroba  alone.  The  estate  was  sold  for 
£8010,  and  the  Trustees  of  the  Dick  Bequest  subsequently  raised  an  action  of 
multiplepoinding  for  distribution  of  the  sum  of  £5002, 148.  2d.,  being  the  balance  after 
payment  of  their  claim.  In  the  multiplepoinding,  Bryden's  trustees  claimed  £1500,  and 
[483]  upon  their  granting  an  assignation  of  the  bond  of  3d  July  1839  to  Archibald 
Macarthur,  the  sole  surviving  trustee  of  Mr.  Hugh  Munro,  and  also  the  benefidary 
under  the  said  trust-disposition,  they  obtained  decree  for  the  amount  on  11th 
February  1868. 

Mr.  Archibald  Macarthur  died  on  7th  July  1868,  and  the  trust  created  by  the  said 
deed  lapsed.  Mr.  F.  H.  Carter,  C.A.,  was  thereafter  appointed  by  the  Court  judicial 
factor  on  the  trust-estate,  with  the  usual  powers. 

After  payment  of  all  the  debts  due  by  the  truster,  there  remained  a  free  balance  of 
the  amount  obtained  by  the  sale  of  Sorol». 

"  By  the  trust-disposition  and  settlement,  the  trustees  are  directed,  when  the 
purposes  of  the  tmst  shall  be  fully  answered  and  fulfilled  so  far  as  regards  the  said  land* 
of  Bamaline,  to  divest  themselves  thereof,  and  to  redispone  and  reconvey  the  sailie,  and 
the  whole  rights  and  securities  standing  in  their  persons,  of  the  lands  and  estate  of 
Barnaline,  to  and  in  favour  of  the  same  series  of  heirs  as  are  called  by  the  said 
disposition  and  tailzie  above  mentioned.  The  said  Reverend  Hugh  Munro  is  the 
institute  or  heir  of  entail  under  the  above  deed  of  entail,  so  directed  by  the  truster  to 
be  executed  by  his  said  trustees,  of  the  said  lands  of  Bamaline.  Mr.  Munro  is  also 
entitled  to  the  surplus  rents  of  the  said  lands  of  Barnaline.  ' 

"  By  the  said  trust-disposition  and  settlement,  the  trustees  are  also  directed,  upon 
the  due  execution  of  the  trust,  and  in  case  they  did  not  find  it  necessary  to  sell  the 


Vra.  MAOPHEESON,  484.    CARTER  i\  MACARTHUR  [l  870]  589 

said  lands  of  Soroba,  or  any  others  which  the  truster  might  thereafter  acquire  or 
succeed  to,  for  the  purposes  of  said  trust,  to  settle  and  secure  the  same  in  so  far  as  not 
sold  or  disposed  of,  or  in  the  event  of  their  being  so  sold  or  disposed,  to  settle  and 
secure  other  lands  to  be  purchased  by  them  with  the  balance  of  the  price  in  their 
hands  by  a  strict  entail  of  the  same,  according  to  the  forms  of  the  law  of  Scotland,  in 
favour  of  the  said  Archibald  Macarthur  and  the  heirs  whatsoever  of  his  body,  whom 
failing,  in  favour  of  the  truster's  two  nieces,  Catherine  Macarthur  or  Stewart, 
and  Susan  Macarthur,  equally  betwixt  them,  share  and  share  alike  during  their 
respective  lives,  and  to  the  longest  liver  of  them,  for  their  life-rent  use  allenarly, 
whom  failing,  to  the  other  heirs  therein  mentioned.  The  said  deceased  Archibald 
Macarthur  (the  last  surviving  acting  (trustee)  was,  during  his  life,  himself  the 
institute  first  called  under  the  said  deed  of  entail  directed  by  the  truster  to  be  executed 
of  the  said  lands  of  Soroba.  His  sister,  the  said  Miss  Susan  Macarthur,  is  now  the 
nearest  existing  heir  of  entail  interested  in  the  reversion  of  the  price  of  that  estate^  the 
truster's  other  niece,  Catherine  Macarthur  or  Stewart^  having  died  on  or  about  the  23d 
December  1859.  The  said  Miss  Susan  Macarthur  and  the  other  heirs  under  the  Soroba 
entail,  directed  to  be  executed  as  above,  are  also  entitled  to  the  fee  of  the  residue  of  the 
whole  trust-estate  of  the  said  Hugh  Munro,  other  than  the  said  estate  of  Barnaline." 

The  question  of  law  upon  which  the  parties  desired  the  opinion  and  judgment  of 
the  Court  was,  ''Whether  and  to  what  extent  the  heirs  of  tailzie  entitled  to  the 
proceeds  of  the  said  lands  and  estate  of  Soroba  have  a  claim  or  right  of  relief  as  against 
the  heirs  of  tailzie  entitled  to  the  said  lands  and  estate  of  Bamaline  and  Altacaberry 
from  the  debts  of  the  truster,  and  more  particularly  from  the  said  bond  and  disposition 
in  security,  dated  3d  July  1839,  for  £1500,  and  interest  and  expenses  thereon,  for 
which  Bryden's  trustees  were  ranked  and  preferred  on  the  price  of  Soroba,  as  above 
mentioned." 

Miss  Susan  Macarthur  maintained  the  affirmative,  relying  on  the  authority  of  Bain 
p.  Reeves,  29th  January  1861,  23  D.  416 ;  Forbes,  Hailes'  Decisions,  138. 

[484]  '^e  Reverend  Hugh  Munro  maintained  the  negative,  and  quoted  Campbell 
V.  Campbell,  11th  March  1830,  8  S.  713;  Wilson  and  Others,  6  Scot.  Law  Rep.  433; 
Douglas's  Trustees  v.  Douglas,  Jan.  17,  1868,  ante,  vol.  vi.  223. 

At  advising, — 

Lord  President. — We  have  had  a  very  full  and  excellent  argument  on  fclie 
construction  of  the  trust-deed  of  Hugh  Munro,  and  its  effect  on  my  mind  has  been  to 
create  a  clear  opinion  on  the  case. 

The  question  resolves  itself  into  whether  it  was  the  intention  of  the  tnuster,  not  only 
at  the  date  of  the  deed  (1833),  but  at  his  death,  that  the  lands  of  Bamaline  should  be 
preserved  intact  for  his  heirs  of  entail,  at  the  expense  of  all  his  other  property,  and,  if 
necessary,  by  the  sale  of  Soroba. 

The  deed  contains  a  number  of  provisions  throwing  light  upon  his  intention. 

He  commences  by  a  recital  of  the  deed  of  entail  of  the  lands  of  Barnaline,  executed 
by  his  father  and  himself  in  1810,  and  upon  that  recital  he  proceeds  to  make  an 
alteration  on  the  destination,  excluding  Dugald  Munro  and  his  heirs  from  the  succession, 
but  confirming  by  implication  the  destination  to  the  other  heirs  in  the  tailzie.  So  he 
proceeds  to  convey  Bamaline,  as  well  as  all  his  other  estates,  to  trustees  for  certain 
purposes,  but  he  never  loses  sight  of  his  ultimate  and  leading  puri)ose  of  making  the 
entcul  of  Bamaline  effectual  in.  the  long-mn.  Having  thus  conveyed  his  entire  estate, 
he  binds  himself  to  grant  the  necessary  deeds  for  making  their  title  effectual.  He  then 
grants  authority  to  the  tmstees  to  grant  leases  of  Barnaline  for  nineteen  years, 
"  notwithstanding  the  limitation  to  the  contrary  contained  in  the  foresaid  deed  of  tailzie," 
but  with  the  qualification  that  they  shall  not  grant  any  tack  of  Barnaline  "  to  subsist  for  a 
longer  period  than  the  first  terra  of  Whitsunday  immediately  following  the  linal 
fulfilment  and  accomplishment  of  the  trust  so  far  as  regards  the  said  lands,"— thus 
shewiug  his  desire  that  the  moment  the  trust-purposes  were  fulfilled,  the  entail  of 
Barnaline  should  again  be  opemtive. 

He  then  gives  power  to  sell  moveable  esfcite,  and  the  copeswood  cm  Barnaline,  under, 
certain  restrictions.  He  then  gives  authority  with  regard  to  the  estate  of  Soroba, 
which  is  thus  expressed — "  With  full  and  unlimited  power  ...  to  borrow  money 
and  to  grant  securities  therefor  upon  my  said  lands  and  estate  of  Soroba  and  others, 
. .  .  excepting  always  the  said  lands  of  Bamaline  and  Altacaberry,  which  are  to  be 
reconveyed  by  my  said  tmstees  on  tlie  purposes  after  specified  for  which  they  are  hereby 
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disponed  being  fulfilled  in  manner  after-mentioned ; "  thus  indicating  his  anxiety  that 
the  trustees  should  have  no  |K)wer  to  burden  Bamaline.  Then  he  gives  power  of  sale 
of  Soroba,  "  excepting  as  aforesaid/' — that  is,  the  lands  of  Bamaline. 

There  is  not  much  in  the  first  purpose  of  the  trust-deed  varying  from  the  ordinary 
words  of  style.  But  what  there  is  is  most  important,  because  there  he  imports  the 
powers  given  to  the  trustees  in  the  earlier  part  of  the  deed, — "So  far  as  they  are 
authorised  to  sell  and  dispose  of  the  same  in  virtue  of  the  powers  before  men- 
tioned/' This  amounts  to  a  direction  to  the  trustees  to  pay  his  debts  out  of  certain 
estates,  but  under  no  circumstances  are  they  to  sell  or  burden  the  lands  of  Bamaline  for 
that  purpose. 

No  doubt  he  proceeds  to  create  burdens  affecting  Bamaline,  but  he  carefully  limit< 
these  to  burdens  affecting  only  the  annual  proceeds  of  that  estate.  They  are  never  to 
affect  the  fee. 

Thus  in  the  third,  fourth,  and  fifth  purposes  he  directs  the  payment  of  certain 
annuities  and  legacies,  but  they  are  to  be  i)aid  out  ''  of  the  rent  and  yearly  profitB  d 
the  said  lands."  Then,  in  the  sixth  purpose,  he  creates  certain  miscellaneous  rights  in 
favour  of  Mary  Macarthur  of  a  dwelling-house  on  the  estate  during  her  life.  But  she 
was  advanced  in  life,  and  this  provision  would  evidently  come  to  an  end  before  the 
trust  was  wound  up,  and  Barnaline  reconveye<l. 

It  is  not  necessary  to  mention  particulariy  the  other  purposes  of  the  deed  until  the 
eighth  and  ninth,  upon  which  an  argument  was  founded  at  the  bar  hostile  to  my 
constmction  of  this  deed.  It  was  said  that  the  words  "  all  other  preferable  claims  **  in 
that  clause  mean  claims  affecting  the  fee  as  well  as  the  [485]  annual  proceeds  of  (Bainaline. 
But  there  are  no  such  claims.  The  truster  cre4ited  himself  the  only  claims  whidi  can 
affect  Barnaline,  and  these  affect  the  rents,  except  the  one  to  Mary  Macarthur  of  a 
dwelling-house,  and  forage  for  a  cow. 

Therefore  I  think  nothing  can  be  founded  on  that  expression,  but  it  is  important  to 
observe  what  he  considered  would  be  the  effect  of  his  deed,  and  that  was,  that  the 
heir  of  entail  for  a  time  would  be  unable  to  enter  into  possession,  but  that  he  should 
be  entitled  •to  the  free  proceeds,  after  payment  of  all  preferable  claims,  until,  the  estate 
being  free,  he  might  enter  into  [wssession  as  heir  of  entail.  Then  the  ninth  purpose 
disposes  of  the  free  surplus  of  rents  of  Soroba,  not,  as  in  the  previous  case,  after  deduc- 
tion of  claims  made  special  on  that  subject,  but  "  subject  to  interest  of  debts  owing  by 
me." 

He  further  proceeds  to  dispose  of  Soroba  in  the  event  of  its  not  being  sold,  and  he 
directs  his  trustees  to  entail  it  upon  Archibald  Macarthur  and  his  heirs.  He  then 
directs  that  "  when  the  purposes  of  this  trust  shall  be  fully  answered  and  fulfilled,  so 
far  as  regards  Barnaline  and  Altacaberry,  my  trustees  are  to  divest  themselves  thereof, 
and  to  redispose  and  reconvey  over  the  same  "  "  to  the  same  series  of  heirs  as  are  called 
by  the  said  disposition  and  deed  of  tailzie  above  mentioned." 

These  are  all  the  provisiojis  it  is  necessary  to  advert  to,  except  one,  by  which  he 
revokes  all  prior  settlements,  with  the  exception  of  the  deed  of  tailzie  of  Bamaline 
executed  by  his  father  and  himself  before  mentioned. 

Now,  it  seems  to  me,  from  a  construction  of  this  tru8t<ieed  taken  by  itself,  there 
cannot  be  a  doubt  of  the  intention  of  the  testator.  It  was  at  all  costs  to  save  Bamaline, 
and  hand  it  down  intact  to  the  heirs  of  the  original  deed  of  tailzie,  and  for  that  purpose 
the  testator  is  prepared  to  sacrifice  all  his  other  property.  He  says, — "  Take  my  move- 
able property,  and  if  that  will  not  do,  then  take  Sorolm,  burden  it>  sell  it  if  necessary, 
do  what  is  necessary  to  free  it  from  debt;  then,  if  anything  is^  left,  entail  it  on 
Archibald  Macarthur ;  but  the  lands  of  Barnaline  in  any  event  are  to  revert  to  the  heirs 
called  in  the  deed  of  tailzie." 

But  now  we  come  to  a  circumstance  which  raises  the  only  doubt  in  the  case,  and 
certainly  it  was  an  act  in  some  degree  inconsistent  with  the  original  and  presumed 
intention  of  the  testator. 

In  1839  he  had  occasion  to  borrow  £1500,  and  in  granting  security  for  it  he  in- 
cluded 'in  the  bond  the  lands  of  Barnaline  as  well  as  Soroba. 

Now,  it  must  be  observed  that  this  was  done  before  the  trust-deed  came  into  opera- 
tion. It  was  still  undelivered,  and  remained  in  the  repositories  of  the  testator.  Had 
the  deed  been  executed  and  delivered,  and  the  estates  been  in  the  hands  of  the  trustees, 
this  act  of  the  testator  might  have  led  me  to  a  different  constmction  of  his  intention, 
and  one  more  or  less  in  favour  of  the  heir  of  Barnaline.     But  it  was  not  so;  it 
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remii&ed  an  undelivered  and  inoporative  trust-deed,  which  he  could  alter  at  any  time 
before  his  death. 

It  is  said  that  it  would  he  unnecessary  to  include  Barnaline  in  the  hond  along  with 
Soioha,  had  the  only  object  in  view  been  to  afford  a  good  security  to  the  creditor, 
because  the  security  of  Soroba  was  ample.  It  is  worth  observing  that  creditors  and 
debtors  often  take  different  views  of  the  value  of  a  security,  and  some  people  like  a 
laxge  margin  and  a  first  security,  and  this  was  a  second  security  on  Soroba.  Soroba 
vas  already  burdened  with  a  bond  for  £2700.  We  are  told  in  a  loose  way  that  Soroba 
was  bought  for  £5000.  £1500  plus  £2700  make  £4200,  which  can  hardly  be  said 
to  leave  a  large  margin  when  the  property  is  worth  only  £5000.  It  is  in  vain  to  talk 
to  a  creditor  of  the  increase  of  value  of  the  property  since  the  purchase.  I  have  no 
hesitation  in  saying  that  if  Soroba  alone  had  been  offered  as  security  for  the  £1500,  it 
would  not  have  been  regarded  as  a  first  class  heritable  security,  and  that  is  a  very  good 
reason  why  BamaUne  was  included.  This  implies  no  alteration  of  the  ultimate  intentions 
of  the  testator. 

If  Soroba  and  his  moveable  estate  were  not  insolvent,  Barnaline  would  never  suffer 
by  being  included  in  this  bond. 

It  is  said  that  if  he  still  intended  that  Barnaline  should  never  be  used  to  pay  his 
debts,  he  should  have  made  an  alteration  in  his  trust-deed  by  inserting  a  declaration  to 
that  effect.  No  doubt,  had  he  done  so,  all  difficulty  would  have  [486]  vanished,  but 
then  testators  do  not  always  do  what,  for  the  sake  of  clearness  and  certainty,  they  ought 
to  do ;  and  it  is  a  sufficient  proof  of  the  intention  of  the  testator  that  notwithstanding 
that  he  included  the  lands  of  Barnaline  as  a  security  for  this  £1500,  he  still  allowed  the 
trust-deed  to  remain  unaltered. 

The  estate  of  Barnaline  was  worth  something  like  £137  per  annum.  Had  it  been 
burdened  in  the  way  su^ested,  without  the  provisions  for  disburdening  it  contained  in 
the  trust-deed,  the  entail  was  not  worth  the  paper  it  was  written  on,  because  at  any 
moment  the  creditor  might  step  in  and  sell  the  property  to  pay  his  debt. 

Upon  the  whole  matter,  I  have  no  doubt  that  the  intention  of  the  testator  was  to 
save  Barnaline  for  the  series  of  heirs  to  whom  he  had  destined  it  under  the  entail,  and 
to  provide  Uiat  in  no  event  should  it  bear  the  burden  of  his  debt,  until  the  whole  other 
means  had  been  exhausted ;  and  accordingly  I  think  the  query  in  this  case  should  be 
answered  in  ikte  negative. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced: — ''Find  and  declare  that  the  heirs 
entitled  by  the  first  disposition  and  settlement  of  the  deceased  Hugh  Munro  to  the  lands 
of  Soroba,  or  the  proceeds  thereof,  have  no  right  of  relief  as  against  the  heirs  of  tailzie 
in  the  lands  and  estate  of  Barnaline  and  Altacaberry  from  any  portion  of  the  debts  of 
the  said  Hugh  Munro,  the  truster,  and  particularly  are  not  entitled  to  be  relieved  by 
the  said  heirs  of  entail  in  the  said  estate  of  Barnaline  and  Altacaberry  of  the  debt 
secured  by  the  bond  and  disposition  in  security,  dated  3d  July  1839,  or  any  part 
thereof,  and  decern ;  authorise  and  appoint  the  expenses  of  the  parties  to  be  paid  out 
of  the  funds  arising  from  the  sale  of  the  lands  of  Soroba  and  others :  Allow  accounts 
of  the  said  expenses  to  be  lodged,"  &c. 

Macnauohton  &  FiNLAY,  W.S. — William  Simb,  S.S.C. — Agents. 


Xo.  107.  VIII.  Macphbrson,  486.    4  Feb.  1870.    1st  Div.— Lord  Mure,  M. 

William  Stewart,  Pursuer. — D.-F.  Gordon — Thorns. 
The  Caledonian  Eailway  Company,  Defenders. — Lord- Adv.  Young — Johndone. 

Jury  Tried  —New  Trial — Expenses, — In  an  action  against  a  railway  company  to  recover 
damages  for  serious  personal  injury,  the  jury  found  for  the  pursuer,  but  assessed  the 
damages  at  one  shilling.  On  the  pursuer's  motion  this  verdict  was  set  aside  as  self- 
contradictory  and  inconsistent  with  the  evidence,  and  a  new  trial  was  granted,  which 
resulted  in  a  verdict  in  his  favour  with  substantial  damages.  This  verdict  the  Court 
refused  to  disturb,  and  the  pursuer  moved  to  be  allowed  the  expenses  of  both  trials.  Held 
{diss.  Lord  Dcas  and  Lord  Kiuloch)  that  he  was  not  entitled  to  the  expenses  of  the 
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» 
Urst  trial,  there  being  no  reason  why  the  general  rule  established  in  the  case  of 

lindsaj  v.  Shield,  31st  January  1863,  should  not  be  applied. 

This  was  an  action  to  recover  damages  for  personal  injury  alleged  to  have  been 
caused  by  the  fault  of  the  defenders.  The  pursuer  was  a  passenger  by  the  defendeis' 
railway,  and  in  descending  from  the  carriage  in  which  he  travelled,  severely  sprained 
his  ankle  by  putting  his  foot  on  the  edge  of  a  slight  inequality  in  the  surface  of  the 
platform.  It  was  proved  at  the  trial  that  the  pursuer  had  been  for  some  time  disabled 
from  carrying  on  his  business ;  that  he  had  suffered  much  pain,  and  incurred  consider- 
able expense  for  medical  attendance.  The  jury  returned  a  verdict  for  the  pursuer,  but 
they  assessed  the  damages  at  only  one  shilling. 

The  pursuer  moved  for  a  rule  on  the  defenders  to  show  cause  why  the  verdict  should 
not  be  set  aside,  on  the  ground  that  it  was  irrational  and  inconsistent  with  the  evidence, 
or  alternatively  that  the  damages  were  [487]  *<>o  l^^*  T^®  Court  set  aside  the  verdict 
and  granted  a  new  trial,  at  which  a  verdict  was  again  returned  for  the  pursuer,  and  on 
this  occasion  with  £200  damages. 

The  defenders  then  moved  for  a  rule  on  the  pursuer  to  show  cause  why  this  verdict 
should  not  be  set  aside,  both  as  being  contrary  to  evidence,  and  on  the  ground  that  the 
damages  awarded  were  excessive.  The  Court  granted  the  rule,  but  after  hearing 
counsel  their  Lordships  were  unanimously  of  opinion  that  a  new  trial  should  not  be 
granted,  and  the  rule  was  discharged  accordingly. 

The  pursuer  now  moved  to  have  the  verdict  applied,  and  to  be  allowed  the  expenses 
of  both  trials. 

He  argued ; — ^That  at  both  trials  he  had  succeeded  in  getting  a  verdict  in  his  favour. 
The  first  verdict,  no  doubt,  was  set  aside  upon  his  own  motion,  because  the  damages 
were  too  small,  but  that  was  not  the  pursuer's  fault,  but  the  fault  of  the  defenders,  who, 
as  it  now  appeared,  ought  not  to  have  resisted  the  pursuer's  claim.  * 

The  defenders  argued ; — Neither  party  is  entitled  to  the  expenses  of  the  first  trial. 
It  is  now  established  as  a  general  rule  that  a  party  is  not  entitled  to  the  expenses  of  a 
trial  which  he  has  lost,  presumably  through  his  own  fault,  and  even  although  ultimately 
successful  he  is  not  entitled  to  the  expenses  of  the  first  trial  imless  he  can  make  out  an 
exceptional  case,  either  of  surprise,  or  of  misconduct  on  the  pait  of  the  opposite  party.f 
No  such  case  had  been  established  here.  The  defenders  had  good  grounds  for  defend- 
ing the  action ;  and  assuming  that  the  pursuer  was  entitled  to  hold  the  last  verdict,  it 
did  not  follow  that  the  defenders  were  responsible  for  the  error  which  the  jury  com- 
mitted in  assessing  the  damages  at  the  first  trial. 

At  advising, — 

Lord  President. — This  is  an  action  of  damages  for  personal  injury,  in  which  there 
have  been  two  trials,  and  the  case  is  apparently  attended  with  this  peculiarity,  that  on 
each  occcasion  there  has  been  a  verdict  for  the  pursuer.  At  the  first  trial  the  jury 
awarded  one  shilling  of  damages.  But  although  that  was  nominally  a  verdict  in  favour 
of  the  pursuer,  he  moved  for  and  obtained  a  rule  upon  the  defenders  to  show  cause 
why  it  should  not  be  set  aside,  the  grounds  of  his  motion  being  that  the  verdict  was 
irrational  and  inconsistent  with  the  evidence,  or  alternatively  that  the  damages  were 
too  low.  I  think  it  is  plain  that  that  verdict  was,  to  all  substantial  effects,  a  verdict 
for  the  defenders,  and  so  accordingly  the  pursuer  treated  it,  and  he  succeeded  m 
getting  it  set  aside.  At  the  second  trial  the  pursuer  obtained  substantial  damages,  and 
he  has  been  found  entitled  to  expenses  generally.  He  now  moves  for  the  expenses  of 
the  first  trial. 

I  am  of  opinion  that,  according  to  the  established  rule  in  cases  of  this  kind,  we 
cannot  allow  the  pursuer  the  expenses  of  the  trial  which  he  practically  lost. 

I  hold  that  to  be  settled  by  the  decision  in  the  case  of  Lindsay  v.  Shield,  3ht 
January  1863. 

*  Hamilton  r.  Hope,  March  4,  1827,  4  Mur.  273  3  Neilson  v.  Leighton,  Feb.  21, 
1844,  6  D.  728;  Caledonian  Railway  Co.  v.  Lockhart,  1856,  18  D.  1088;  LyeU  r. 
Gardyne,  Nov.  30,  1867,  ante,  vol.  vi.  42;  M'Bride  v,  Williams,  May  22,  1869,  aw/f, 
vol.  vii.  790. 

t  Lindsay  r.  Shield,  Jan.  31,  1863,  anle,  vol.  i.  380;  Barns  r.  Allan,  1864, ««/'', 
vol.  iii.  269;  Miller  v.  Hunter,  Nov.  24,  1865,  arUe,  vol.  iv.  78;  Urquhait  t?.  Eoiinar, 
Nov.  21,  1866,  ante,  vol.  v.  45. 
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No  doubt,  in  cases  where  a  verdict  has  been  set  aside  upon  a  bill  of  exceptions  to 
the  directions  by  the  presiding  Judge,  the  rule  is,  and  has  long  been,  otherwise.  But 
where  the  verdict  has  been  set  aside  upon  the  ground  of  miscarriage  by  the  jury,  the 
practice  originally  was  that  a  second  trial  could  be  granted  only  on  payment,  by  the 
party  obtaining  a  second  trial,  of  the  expenses  of  the  first.  This  rule  was  felt  in  some 
instances  to  entail  a  great  hardship  on  the  party  who  ultimately  gained  his  case,  and 
the  Court,  in  several  cases,  modified  it  by  allowing  [488]  ^  ^^^  ^^^&1)  reserving  the 
question  of  expenses.  Then  the  point  came  to  be  decided  for  the  first  time  in  the  case 
of  Lindsay,  as  to  the  course  to  be  adopted,  in  these  circumstances,  at  the  end  of  the 
cause,  where  the  party,  unsuccessful  in  the  first  trial,  eventually  gained  his  case  after 
getting  the  former  verdict  set  aside  as  contrary  to  evidence,  reserving  the  question  of 
expenses,  and  the  Court  laid  down  the  general  rule  that  in  cases  of  that  kind  neither 
party  is  entitled  to  the  expenses  of  the  first  trial.  The  Lord  President  observed — 
"  The  second  thing  to  be  disposed  of  is  the  demand  of  the  party  unsuccessful  in  the 
first  trial  to  have  the  expenses  of  that  trial  awarded  to  him  in  respect  of  his  success 
in  the  second.  This  is  a  new  question.  I  know,  of  no  case  in  which  this  has  been 
done.  I  do  not  doubt  the  competency  of  doing  it,  and  indeed  I  am  very  clear  that 
there  is  no  incompetency ;  but  then  it  requires  a  special  and  an  exceptional  case.  I 
am  against  adopting  it  as  a  general  rule  to  give  the  party  gaining  the  second  trial  the 
expenses  of  the  first.  I  can  conceive  cases  in  which  it  would  be  right  to  do  so.  For 
example,  if  the  party  gaining  the  first  trial  had  used  a  false  document,  knowing  it  to 
be  false,  or  if  the  verdict  on  the  first  trial  had  been  obtained  by  false  means,  not 
merely  by  the  jury's  mis  weighing  the  evidence.  But  this  is  not  a'  case  of  that  kind  : 
and  I  see  no  reason  for  giving  the  expenses  of  the  first  trial  here."  In  that  opinion 
the  other  Judges,  including  Lord  Deas,  expressed  their  concurrence  ;  at  least  I  do  not 
read  Lord  Deas's  opinion  as  in  any  way  dissenting  from  the  general  rule  so  laid  down. 

It  was  not  long  before  the  Court  had  occasion  to  apply  this  rule  in  another  case, 
Bams  V.  Allan,  20th  December  1864,  3  Macph.  269,  where  the  circumstances  were 
somewhat  different,  and  rather  more  favourable  perhaps  for  awarding  the  expenses  of 
the  first  trial  to  the  party  ultimately  successful,  because  the  ground  upon  which  the 
verdict  had  been  overturned  was  that  the  jury  had  disregarded  the  law  laid  down  by 
the  presiding  Judge,  but  the  Court  nevertheless  adhered  to  the  precedent  established 
by  their  previous  decision  in  the  case  of  Lindsay,  and  found  neither  party  entitled  to 
the  expenses  of  the  first  trial. 

But  then  two  cases  have  been  cited  which,  it  is  said,  went  the  other  way,  viz. 
Lyell  V.  Gardyne,  30th  November  1867,  6  Macph.  42,  and  M'Bride  t'.  Williams,  22d 
>Iay  1869,  7  Macph.  p.  790.  Now,  it  is  true  that  in  one  sense  the  point  was  in  these 
cases  decided  the  other  way,  because  the  party  losing  the  first  trial  was  found  entitled 
to  his  whole  expenses,  but  I  think  that  both  of  these  decisions,  so  far  from  weakening 
the  general  rule  previously  laid  down,  confirm  it,  for  they  distinctly  proceeded  on  the 
ground  that  these  cases  formed  exceptions  to  the  rule. 

Speaking  for  myself,  I  can  only  say  that  I  regarded  them  as  entirely  exceptional. 
In  the  case  of  Gardyne  I  was  satisfied  that  the  pursuer  had  acted  in  bad  faith,  disre- 
garding an  express  acknowledgment  by  his  predecessors  that  they  had  no  right  to  use 
the  road  which  he  maintained  to  be  public,  and  that  he  brought  this  action  to  have 
the  road  declared  public,  speculating  on  the  sympathy  which  the  jury  might  be  dis- 
posed to  have  for  public  rights,  although  his  interest  really  was  to  obtain  a  servitude 
road. 

Then  in  the  case  of  M*Bride  there  were  circumstances  connected  with  the  evidence 
adduced  by  the  pursuer  at  the  first  trial  which  were  by  no  means  of  a  favourable 
character ;  and  although  we  did  not  deem  it  necessary  to  express  ourselves  so  strongly 
as  we  felt,  it  is  distinctly  within  my  recollection  that  we  thought  some  of  the  evidence 
adduced  by  the  purauer  at  the  first  trial  was  false,  and  this  weighed  greatly  with  the 
Court  in  giving  the  defenders  their  expenses.  In  addition  to  that,  there  was  this 
peculiarity  in  the  case,  that  it  had  not  previously  been  decided,  until  our  judgment  on 
the  bill  of  exceptions,  that  the  pursuer  of  an  action  of  damages  for  slander  could  prove 
malice  without  putting  it  in  issue,  when  in  the  course  of  the  trial  it  appeared  that  the 
defenders  were  in  a  privileged  position. 

I  can  see  nothing  in  these  cases  thereifore  to  induce  me  to  depart  from  the  rule 
established  by  the  decision  in  Lindsay  v.  Shield,  unless  it  could  be  shewn  that  the 
present  case  can  be  regarded  as  an  exception  to  that  rule.     But  here  it  was  not  said 
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that  the  defenders  misconducted  their  case  at  the  first  trial.  They  resisted  the 
pursuer's  claim  no  douht,  and  they  did  so  upon  very  strong  grounds,  [489]  ^^  i^  wasa 
to  me  that  this  is  Just  one  of  those  nice  cases  upon  the  evidence  that»  haid  the  second 
verdict  been  the  other  way,  we  should  have  left  it  undisturbed.  Upon  these  groonds, 
therefore,  I  am  of  opinion  that  we  should  find  neither  party  entitled  to  the  expenses 
of  the  first  trial. 

Lord  Dsas. — ^The  pursuer  brought  this  action  of  damages  for  injury  said  to  have 
been  sustained  by  him  through  the  fault  of  the  defenders.  It  was  proved  on  both 
trials  in  the  clearest  manner  that  there  was  most  serious  injury,  that  the  pursuer 
endured  great  and  prolonged  suffering,  and  that  he  was  subjected  to  considerable 
expense  for  medical  attendance.  The  jury  on  the  first  trial  found  a  verdict  in  his 
favour,  that  is,  they  affirmed  that  this  severe  injury  had  been  occasioned  by  the  fault  of 
the  defenders,  and  they  awarded  him  the  sum  of  one  shilling  of  damages.  On  a  motion 
for  a  new  trial  the  Court  unanimously  set  aside  that  verdict,  expressing  an  opinion  that 
it  was  not  only  wrong,  but  inconsistent  on  the  face  of  it,  and  irrationaL  The  result 
of  the  new  trial  was  that  the  jury  again  affirmed  fault  on  the  part  of  the  defenders, 
but  this  time  they  awarded  £200  of  damages,  and  that  verdict  is  now  the  law  of  the 
case.  It  thus  stands  judicially  ascertained  that  the  injury  which  led  to  these  two  trials 
was  caused  by  the  fault  of  the  railway  company,  and  that  the  loss  of  the  first  trial  was 
caused  by  no  fault  of  the  pursuer,  but  by  miscarriage  on  the  part  of  the  jury.  It  is 
now  proposed  that,  while  the  pursuer  has  got  £200  of  damages  awarded  to  him,  he 
is  not  to  get  the  expenses  of  the  first  trial,  which,  for  aught  I  know,  may  exceed  the 
amount  of  these  damages.  That  is  to  say,  a  man  may  suffer  severe  injury  and  ex- 
cruciating torture  for  a  lengthened  period,  and  although  he  succeeds  in  establishing 
that  this  was  caused  by  the  fault  of  the  railway  company,  he  may  in  the  end,  withoat 
any  mispleading  or  miscarriage  on  his  part,  have  to  walk  out  of  Court  a  poorer  man 
than  he  entered  it.     If  that  is  to  be  so,  I  think  it  is  a  very  startling  result  of  jury  trial. 

If  the  pursuer  had  lost  the  first  trial  through,  I  will  not  say  the  fault,  but  the 
miscarriage  or  mistake  of  the  presiding  Judge,  there  can  be  no  doubt,  on  the  authority 
of  decisions,  that  he  would  have  been  entitled  to  the  expenses  of  that  first  trial.  But 
while  the  error  of  the  Judge  would  not  disentitle  him  to  his  expenses,  the  misconduct 
of  the  jury  is  to  have  that  effect.  That  is  about  as  anomalous  a  result  as  I  remember 
to  have  met  wit^  in  the  proceedings  of  this  Court.  If  it  be  law^  it  is  to  be  lamented 
that  it  is  so.  The  pursuer  might  have  been  to  blame  in  the  first  trial  for  failing  to 
adduce  proper  evidence.  But  we  know  that  that  was  not  the  case.  The  pursuer's 
evidence  at  the  first  trial  stood  fully  stronger  than  at  the  second,  for  the  defenders, 
knowing  all  that  was  to  be  brought  against  them,  were  of  course  better  prepared  at  the 
second  trial,  than  at  the  first,  to  impugn  that  evidence  and  support  their  defence.  I 
do  not  say  that  the  miscarriage  at  the  first  trial  was  the  fault  of  the  defenders ;  it  was 
the  fault  of  the  jury ;  but  if  one  or  other  party  must  bear  the  burden  of  that  faulty 
ought  the  burden  to  fall  on  the  party  who  was  wrong  throughout,  or  on  the  party  who 
was  right  throughout?  There  are  always  incidental  expenses  in  a  cause  for  which 
neither  party  can  be  said  to  blame,  but  it  requires  a  strong  exceptional  case  to  show 
that  the  party  losing  in  the  end  is  not  to  bear  these  expenses.  The  case  of  CuUen  r. 
Smeal  (8th  March  1855,  17  Dun.  636)  is  a  valuable  example  of  the  general  role. 
There  a  party  who  had  been  successful  in  maintaining  a  plea  of  prescription  before 
the  whole  Court,  but  who  ultimately  lost  the  cause  on  its  merits,  was  found  liable 
in  the  whole  expenses,  including  those  which  had  been  incurred  relative  to  the  plea 
of  prescription.  This  question  of  expenses  is  always  a  question  of  equity.  There  is 
nothing  so  much  left  in  the  hands  of  the  Court  to  be  dealt  with  according  to  equitable 
principles ;  and  although  there  were  certain  niles  recognised  at  the  first  introduction 
of  jury  trial  in  this  country,  upon  the  footing  of  shewing  respect  for  every  verdict 
of  a  jury,  the  Court  gradually  found  that  these  rules  could  not  with  justice  be  adhered 
to,  and  in  modern  practice  they  have  not  been  so. 

It  is  true  that  in  the  case  of  Lindsay  v.  Shield  we  recognised  the  general  rule,  that 
a  party  losing  a  first  tiial,  and  successful  in  a  second,  is  not  to  get  the  expenses  of  the 
first  unless  he  make  out  an  exceptional  case.  I  concurred  in  the  doctrine  so  [490]  1^^ 
down  ill  that  case,  and  I  do  so  still.  I  hold  that  there  is  always  a  certain  d^ree 
of  probability  that  the  party  unsuccessful  in  the  first  trial  and  successful  in  the  second 
lost  the  first  trial  through  some  neglect  or  want  of  skill  on  his  own  part,  or  on  the  part 
of  those  who  acted  for  him.     There  is  prima  facie  a  presumption  to  this  effect  which 
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it  is  necessary  for  liiin  to  remove.  That  is  the  sort  of  rule  which  I  understand  to  have 
been  affirmed  by  the  case  of  Lindsay  v.  Shield.  In  disposing  of  that  case  the  Lord 
President)  with  his  usual  vigour  of  illustration,  suggested  some  strong  examples  of 
possible  eases  in  which  such  expenses  should  be  given.  But  these  illustrations  by  no 
means  excluded  other  and  weaker  cases  from  the  application  of  a  similar  rule.  All  that 
they  import  is  just  this,  that  the  party  claiming  the  expenses  of  the  first  trial  must  show 
that  he  was  not  himself  to  blame  for  his  failure  in  that  trial.  I  do  not,  therefore,  go 
back  in  the  least  from  the  rule  of  that  case,  in  holding  that  in  the  present  case  thlB  result 
should  be  different 

I  think  the  subsequent  cases,  especially  those  of  Lyell  v.  Gardyne,  and  M'Bride 
f.  Williams,  show  plainly  that  the  rule  in  question  goes  no  further  than  I  have  stated. 
In  the  case  of  Lyell  v.  Gardyne  we  thought  that  the  party  who  gained  the  first  trial 
but  lost  the  second,  had  been  in  bad  faith  in  maintaining  the  plea  that  the  road  was 
a  public  road,  and  on  that  ground,  and  also  because  we  held  that  he  had  acted  contrary 
to  an  honourable  engagement  entered  into  by  his  predecessor,  we  gave  the  expenses 
of  both  trials  to  his  opponent,  who  succeeded  in  the  second  trial.  That  is  an  instance 
of  a  party  who  has  lost  the  first  trial  but  gained  the  second,  removing  in  a  different  way 
from  what  is  done  here  the  presumption  against  his  claim  for  the  expenses  of  the  first 
trial,  but  it  seems  to  me  a  very  strong  illustration  of  the  equitable  principle  applicable 
to  such  questions.  It  was  much  more  difficult,  I  think,  in  that  case  than  in  this  to  say 
that  an  exceptional  case  had  been  sufficiently  established. 

So,  again,  in  the  case  of  M'Bride  v,  Williams,  we  held  that  an  exceptional  case  had 
been  sufficiently  made  out,  because  the  defenders  were  excusable,  from  the  way  in 
which  the  pursuer's  plea  had  been  put  on  record,  in  not  being  prepared  at  the  first 
trial  to  rebut  the  evidence  of  malice  adduced  by  the  pursuer,  and  therefore  that  there 
▼as  no  blame  for  losing  that  trial. 

Passing  from  these  cases,  and  taking  along  with  us  the  rule  that  error  on  the  part 
of  the  Judge  sufficiently  excuses  the  party  who  loses,  in  consequence  of  it,  the  first 
trial,  is  it  not  a  legitimate  result,  that  a  party  who  shows  conclusively  that  it  was 
through  the  fault  of  the  jury  that  he  lost  the  first  trial,  has  made  out  an  exceptional 
case  so  a«  to  be  entitled  to  the  expenses  of  both  trials  7  The  very  fact  alluded  to  by 
your  Lordship,  that,  if  the  first  verdict  had  stood,  the  pursuer  would  have  been  liable 
in  expenses,  shows  the  iniquity  of  that  first  verdict,  and  the  legitimate  interest  the 
pursuer  had  to  get  it  set  aside. 

Taking  this  view  of  the  case,  I  am  humbly  of  opinion  that  we  should  not  be  in 
the  least  trenching  on  the  rule  of  Lindsay  v.  Shield,  but  applying  it  properly,  Jiy  giving 
this  pursuer  the  expenses  of  both  trials.  If  there  had  been  cases,  especially  recent 
cases,  establishing  a  rule  that  a  party  losing  a  first  trial  by  the  fault  of  the  jury  was 
not  entitled  to  the  expenses  of  that  trial,  after  succeeding  in  a  second,  I  should  not 
have  been  disposed  to  depart  from  that  rule,  however  unjust  I  might  think  it  to  be. 
But  there  are  no  such  cases  in  the  books.  Cases  of  error  in  law  are  very  different,  and 
are  not  precedents  for  affirming  what  is  contrary  to  justice  and  common  sense.  There- 
fore I  confess  I  lament  the  view  taken  by  your  Lordship,  because,  assuming  it  to  be 
the  legal  result  of  jury  trial,  its  tendency  must  be  to  bring  that  mode  of  trial  into 
disrepute,  and  I  am  afraid  the  respect  for  it  is  not  increasing  so  strongly  as  to  make 
that  expedient.  But  I  do  not  go  on  considerations  of  that  kind,  but  on  principle  and 
authority,  which  lead  me  to  the  conclusion  that  the  pursuer  is  entitled  to  the  expenses 
of  both  trials. 

Lord  Ardmillan. — In  giving  my  opinion  I  wish  to  distinguish  the  case  from  those 
in  which  a  second  trial  has  b^en  granted  in  respect  of  an  erroneous  direction  by  the 
Judge  presiding  at  the  first.  In  those  cases,  I  think  we  are  all  agreed  that  the  party 
losing  the  first  trial,  should  he  eventually  prove  successful  [491]  ^^  ^^^  second,  is 
entitled  to  the  expenses  of  both  ;  but  I  concur  in  the  opinion  of  your  Lordship  in  the 
chair,  that  it  is  now  settled  that,  unless  an  excepttonal  case  is  made  out,  a  different  rule 
must  be  observed  where  the  first  verdict  has  been  set  aside  as  being  contrary  to  evidence. 
The  general  rule  is  that  the  expenses  of  the  first  trial  are  not  awarded  to  either  party, 
when  the  first  verdict  is  set  aside  as  contrary  to  evidence.  It  appears  to  me  that  the 
case  with  which  we  arc  now  dealing  belongs  to  the  class  which  I  have  last  mentioned, 
and  falls  within  the  rule,  not  the  exception.  The  circumstances  are  no  doubt  some- 
what peculiar.  The  summons  concludes  for  £1000  damages,  and  the  jury  at  the  first 
tfial  awarded  the  pursuer  one  shilling.     I  regard  that  as  a  verdict  against  the  pursuer, 
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and  the  pursuer  himself  so  regarded  it  It  was  set  aside,  not  so  much  because  the 
damages  were  too  small,  but  because  it  was  irrational  and  contrary  to  evidence;  for, 
assuming  damages  to  be  due,  the  pursuer  had  unquestionably  proved  loss  to  a  much 
larger  amount,  were  it  only  in  respect  of  his  outlay  for  medical  attendance,  so  that  if 
the  verdict  was  for  the  pursuer,  the  sum  of  one  shilling  was  an  unreasonable  and 
ridiculous  award  of  damages.  The  question  was  one  entirely  upon  evidence  and  for 
the  jury,  and  if  the  jury  had  found  for  the  defenders,  I  should  not  have  been  disposed 
to  question  the  verdict.  But  standing  as  it  did,  it  could  not  be  said  to  be  a  verdict 
for  the  pursuer,  and  it  was  therefore  set  aside  at  his  instance  as  being  self-contradictoiy 
and  irreconcileable  with  the  evidence.  Then  at  the  new  trial  the  pursuer  obtained 
£200  damages,  and  we  have  imanimously  refused  to  interfere  with  that  verdict,  just 
because  we  considered  the  question  to  be  one  of  fact  for  the  determination  of  the  jury. 

In  these  circumstances,  therefore,  unless  the  pursuer  could  shew  that  this  is  an 
exceptional  case,  I  am  of  opinion,  in  conformity  with  the  rule  laid  down  in  Lindsay  v. 
Shield,  that  he  cannot  be  allowed  the  expenses  of  the  first  trial,  which  he  practical] j 
lost. 

As  your  Lordship  in  the  chair  has  ix)inted  out,  the  cases  of  Lyell  v.  Gardyne,  and 
M*Bride  v,  Williams  were  very  special,  and  were  decided  as  clearly  exceptions  to  the 
general  rule  previously  established, — a  rule  which  the  decisions  in  these  cases  just  tend 
to  confirm  by  force  of  exception. 

But  I  have  altogether  failed  to  see  any  sufficient  grounds  for  holding  the  present 
case  to  be  exceptional.  Of  course  if  the  pursuer  had  gained  both  trials  there  could  have 
been  no  question  such  as  we  now  have  as  to  the  expenses  of  the  first.  That  question 
can  only  arise  where  the  party  who  loses  the  first  trial  succeeds  upon  the  second,  and, 
as  I  have  said,  that  is  really  the  case  here.  But  I  cannot  agree  with  Lord  Deas  that 
there  is  anything  in  his  ultimate  success  to  create  a  specialty.  Unless  he  ultimately 
succeeds,  the  question  cannot  arise.  No  doubt  the  same  thing  happened  in  the  cases 
of  Lyell  r.  Gardyne,  and  M*Bride  v,  Williams,  but  in  that  respect  these  cases  were  jnst 
upon  the  same  footing  as  those  of  Lindsay  v.  Shield,  and  Barns  t\  Allan,  and  it  was 
clearly  not  upon  that  account  that  the  cases  of  Lyell  and  M'Bride  were  held  as  ex- 
ceptional. That  cannot  be  a  distinction  between  two  cases  which  is  common  to  both. 
That  cannot  form  a  specialty,  which  applies  alike  to  the  case  called  special  and  the  case 
admitted  to  be  normal.  An  exception  cannot  rest  on  a  common  quality.  I  must, 
however,  add  that  I  think  that  this  was  a  fair  case  for  the  defenders  to  contest  There 
seems  no  reason  whatsoever  to  attribute  to  them  any  misconduct  in  the  management  of 
the  case.  The  first  verdict,  no  doubt,  was  a  gross  blunder,  but  for  that,  the  defenders 
are  no  more  responsible  than  the  pursuer.  If  that  verdict  had  stood,  the  pursuer  conld 
not  have  got  costs;  and  although  he  has  now  succeeded  in  recovering  salstantial 
damages,  I  can  see  nothing  sufficient  to  create  an  exception,  or  to  take  the  case  out  of 
the  operation  of  the  general  rule. 

Lord  Kinloch. — I  am  of  opinion  that  the  pursuer  is  entitled  to  the  whole  expense* 
of  process,  including  the  expenses  of  the  first  trial. 

Unquestionably  there  is  no  rule  which  prevents  us  from  giving  to  the  pursuer  the 
expenses  of  the  first  trial,  if  the  special  circumstances  of  the  case  warrant  our  doing  so. 
In  several  recent  cases  a  party  who  was  unsuccessful  in  the  first  trial,  but  successful  in 
the  second,  was  found  entitled  to  the  expenses  of  [492]  ^^^  trials,  the  specialties  of  the 
case  seeming  to  make  this  the  only  just  course.  The  point  to  be  decided  in  the  present 
case  is,  whether  its  circumstances  are  such  as  to  call  on  us,  in  justice  to  the  pursuer,  to 
follow  the  same  course. 

I  consider  the  pursuer  to  have  been  in  substance  successful  in  all  the  judicial  pro- 
ceedings by  which  expenses  were  caused.  The  only  question  raised  between  the 
parties,  and  that  by  the  discussion  of  which  all  the  expenses  were  occasioned,  regarded 
the  liability  of  the  defenders ;  in  other  words,  whether,  on  the  occasion  in  question, 
there  was  "  fault "  on  the  part  of  th#  defenders,  leading  to  the  injuries  complained  of. 
It  was  to  this  question  that  the  parties  respectively  addressed  thenixselves,  and  made 
their  j)reparations,  and  expended  their  money.  There  was  no  ground  for  disputing 
thatj  if  there  was  fault,  damages  were  due,  and  that  these  damages  must  be  more  than 
nominal.  I  do  not  think  the  defenders  themselves  contended  that  if  damages  were 
due,  merely  nominal  damages  were  sufficient  to  satisfy  the  pursuer's  demand. 

The  result  of  the  proceedings  has  been  to  shew  that  on  this  question  of  liability  the 
pursuer  was,  from  the  first,  right :  and  we  must  hold  that  the  defenders  should  not 
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have  Ktigated  the  point.  The  only  proper  course  for  them  to  follow,  accordant  with 
tKe  responsibility  fixed  On  them,  was,  not  to  deny  liability,  but  to  make  a  tender. 
-  But  more  than  this^  I  think  that  in  all  the  substance  of  the  case  the  pursuer  was 
saocessful  on  the  first  trial,  and  that  the  verdict  was  a  verdict  in  his  favour  on  the  only 
real  point  in  dispute.  It  distinctly  affirmed  the  •  liability,  which  was  the  true  subject  of 
controversy. '  It  affirmed  the  whole  of  the  issue.  It  found  that  "on  or  about  the  13tli 
day  of  January  1869,  at  or  near  the  defenders'  station  at  Broughty  Ferry,  the  pursuer 
fell  and  was' injured,  through  the  fault  of  the  defenders,  to  his  loss,  injury,  and  damage." 
But  by  some  singular  and  unaccountable  perverseness,  the  jury  gave  only  one  shilling  of 
damages.  In  other  words,  whilst  finding  the  whole  case  in  favour  of  the  pursuer,  the 
jury  did  not  go  on  so  much  as  to  consider  the  damages.  They  found  in  the  pursuer's 
favour,  and  that  he  was  entitled  to  damages,  and  they  gave  him  one  shilling,  which  was 
substantially  no  damages  at  all.  The  Court  was  unanimous  in  holding  that  this  was  a 
grave  miscarriage.  The  only  mode  in  which  it  could  be  rectified  was  by  giving  a  new 
trial  The  second  jury  re-affirmed  the  liability  of  the  defenders  exactly  as  the  first  had 
affirmed  it,  and  gave  £200  of  damages,  and  that  verdict  we  refused  to  disturb. 

It  would  be  to  little  practical  effect  to  speculate  on  the  cause  which  prompted  the 
first  jury  to  return -the  verdict  they  gave.  We  cannot  with  certainty  know  anything 
about  their  procedure.  But,  unquestionably,  what  they  did  amounted  to  something 
more  than  error  in  the  ordinary  sense  of  the  term.  It  was  an  abuse,  or  a  wrongful  use, 
of  their  functions.  Their  verdict  was  a  bad  one,  not  from  their  misweighing  the 
evidence;  and  drawing  from  it  an  erroneouH  inference :  their  inference  was  exactly  the 
same  which  was  drawn  by  the  second  jury.  The  viciousness  of  the  verdict  lay  in  the 
jury,  from  whatever  cause,  refusing  to  consider  and  estimate  the  pursuer's  damages, — 
finding  damages  due,  and  giving  none. 

To  this  result  it  cannot  be  said  that  the  pursuer  contributed  by  anything  either 
done  or  omitted  by  him.  His  case  was  fully  brought  before  the  jury,  and  with  the 
actual  consequence  of  producing  a  verdict  in  his  favour  on  the  only  real  point  of  dispute. 
This,  I  think,  creates  a  marked  specialty  in  the  present  case.  In  the  ordinary  case,  in 
which  a  party  loses  the  first  verdict  and  gains  the  second,  what  is  generally  attributable 
to  the  jury  is,  that  they  have  made  a  mistake  in  construing  and  applying  the  evidence ; 
and  it  is  always  open  to  suppose  that  this  occurred  in  consequence  of  the  then  losing 
party  not  sufficiently  bringing  out  or  enforcing  his  case.  But  all  supposition  of  this 
sort  (is  absolutely  eitcluded  in  the  present  case.  The  pursuer  not  only  placed  his  case 
rightly  before  the  jury,  but  won  from  the  jury  an  express  affirmance  of  his  issue.  The 
Court,  in  setting  aside  the  verdict,  did  not  pronounce  the  verdict  wrong  so  far  as  it 
affirmed  the  issue.  They  only  gave  a  new  trial  because  that  was  the  only  mode  in  their 
power  of  correcting  the  miscarriage  made  by  the  jury  in  not  following  out  their  own 
verdict  to  the  effect  of  considering  and  estimating  the  actual  damages. 

[493]  ^  ^^  o^  opinion  that  the  pur&uer  should  have  awarded  him  the  expenses  of  the 
first  trial,  not  less  than  the  other  expenses  in  the  cause.  I  come  to  this  conclusion 
because  I  think  that  the  pursuer  must  be  held  to  have  been  right  throughout,  and 
successful  throughout ;  and  that  even  the  verdict  in  the  first  case  must  be  considered 
in  substance  a  verdict  in  his  favour,  because  it  affirmed  the  liability,  which  was  the 
only  point  of  controversy,  and  only  failed  of  effect  from  a  gross  miscarriage  in  the  jury, 
for  which  the  pursuer  can  be  in  nowise  held  answerable. 

I  would  only,  in  conclusion,  add  one  or  two  sentences  on  the  general  principle 
applicable  to  such  a  case.  The  great  leading  principle  on  the  subject  of  expenses  is,  as 
it  appears  to  me,  that  the  person  found  in  the  right  should  be  indemnified  for  hia 
expenses,  except  in  so  far  as  he  may  have  disentitled  himself  to  claim  some  part  of  these 
by  improper  or  unnecessary  litigation.  We  are  not  in  the  practice  of  denying  expenses 
to  the  party  who  obtains  our  judgment,  merely  because  a  different,  and,  as  we  hold,  a 
wrong  judgment  was  pronounced  by  the  Lord  Ordinary  or  by  the  Sheriff.  This  is  one 
of  the  risks  of  litigation,  which,  generally  speaking,  is  not  to  be  taken  into  accoimt  in 
the  ultimate  disposal  of  the  expenses  in  favour  of  the  successful  party.  I  have  always 
felt  some  difficulty  in  seeing  clearly  the  principle  on  which  a  different  result  should  hold 
where  the  erroneous 'verdict  of  one  jury  is  corrected  by  the  right  verdict  of  a  second.  I 
cannot  help  tracing  any  rule  laid  down  to  that  effect  to  the  importation  of  an  exotic 
doctrine,  doubtfully  suited  to  our  Scottish  judicial  atmosphere.  At  the  same  time,  I 
desire  not  to  underrate  the  propriety  and  expediency  of  adhering  to  a  rule  once  firmly 
settled,  even  although  in  itself  theoretically  debateable.     Assuming  the  rule  to  be,  that 
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the  party  ultimately  succesaful  is  not  to  obtain  the  expenses  of  a  first  unBUcceBaful  trial, 
we  have  certainly  gone  no  further  than  to  lay  down  this  as  the  general  rule,  and  have 
expressly,  and  as  I  think  wisely,  left  the  door  open  for  the  consideration  of  all  special 
cases,  and  the  exclusion  from  the  operation  of  the  rule  of  those  which  cannot  fairly  and 
reasonably  be  brought  within  its  scope.  I  am  of  opinion  that  there  are  specialties  in 
the  present  case  which  render  it  an  exception  from  the  rule,  even  supposing  the  rule  to 
be  in  itself  unassailable. 

Lord  Mure. — Being  aware  that  a  difference  of  opinion  had  arisen  with  reference  to 
tte  question  of  expenses  in  this  case,  I  have  carefully  examined  the  various  deciBioiu 
bearing  upon  the  pointy  with  the  view  of  ascertaining  in  what  circumstanoes  the  party 
ultimately  successful  had  been  held  entitled  to  the  expenses  of  a  first  trial  in  which  the 
verdict  had  been  against  him. 

The  two  most  recent  cases, — Lyell  v,  Gardyne,  and  M'Bride  v.  Williams, — weie 
decisions  in  favour  of  the  claim  for  the  expenses  of  both  trials,  and  seem  at  first  siglit 
to  point  to  the  conclusion  that  the  party  who  is  ultimately  successful  should  on  that 
ground  be  found  entitled  to  the  full  expenses.  But  on  reconsidering  these  decisions,  I 
am  satisfied  that  they  were  both  dealt  with  as  special  cases,  and  that  tiiey  do  not  involve 
any  departure  from  the  general  rule  laid  down  in  Lindsay  v.  Shield.  That  rule,  on  the 
contrary,  appears  to  me  to  have  been  distinctly  approved  of,  and  adopted ;  and  the 
expense  of  the  first  trials  were  allowed  in  both  cases  in  respect  of  the  conduct  of  the 
pursuers.  Now,  in  dealing  with  the  present  case,  it  must  be  kept  in  view  that  it  is 
one  in  which  the  first  verdict  was  set  aside,  not  upon  an  exception  in  point  of  law,  hat 
as  being  contrary  to  evidence ;  and  that  a  few  years  before  the  decision  in  lindsay  v. 
Shield,  the  pursuer  would  not  have  been  allowed  a  new  trial  except  on  the  condition  of 
paying  the  expenses  of  the  first  It  was  found,  however,  that  that  condition,  rigidly 
enforced,  was  calculated  to  operate  unfairly  in  many  cases ;  and  in  Lindsay  v.  Shield 
the  question  of  expenses  was  reserved  until  the  final  determination  of  the  cause,  when 
it  was  deliberately  decided  that  a  party  who  had  succeeded  on  a  second  trial,  but  failed 
on  the  first,  was  not,  as  a  general  rule,  entitled  to  the  expenses  of  the  first  in  which  he 
had  been  unsuccessful ;  and  a  similar  decision  was  pronounced  in  Barns  v,  Allan.  The 
question,  therefore,  here  is,  whether  the  present  case  can  be  regarded  as  an  exception  to 
the  general  rule.  I  do  not  think  it  can,  upon  the  ground  of  there  having  been  any 
mi8con-[44]-duct  of  the  cause  upon  either  side,  and  the  only  specialty  connected  with  it 
appears  to  me  to  consist  in  this,  that  the  pursuer  obtained  a  verdict  at  both  trials,  hut 
that  the  first  verdict  was  considered  to  be  substantially  against  him,  and  was  set  aside 
upon  his  own  moticm  for  that  reason.  I  therefore  agree  with  your  Lordship  in  the 
chair,  and  with  Lord  Ardmillan,  that  the  case  falls  within  the  category  of  those  where 
the  party  gaining  the  second  trial  has  lost  the  first,  and  as  I  am  unable  to  regard  it  as 
an  exceptional  case,  I  have  come  to  the  same  conclusion  as  your  Lordship. 

The  following  interlocutor  was  pronounced ; — "  Apply  the  verdict,  and,  in  re^»ct 
thereof,  decern  against  the  defenders  for  payment  to  the  pursuer  of  i&200  of  damages; 
and  having  heard  parties  on  the  question  of  expenses  of  the  first  trial  before  the  Judges 
of  this  Division,  with  the  assistance  of  Lord  Mure,  in  accordance  with  the  opinions  of 
the  majority  of  the  said  five  Judges,  find  the  pursuer  entitled  to  expenses,  with  the 
exception  of  the  expenses  of  the  first  trial :  Find  the  defenders  entitled  to  the  expenses 
of  the  discussion  before  the  said  five  Judges:  Modify  the  same  to  ten  guineas, and 
decern  against  the  pursuer  for  payment  to  the  defenders  of  said  sum  accordingly :  Allow 
the  pursuer  to  lodge  an  account  of  the  expenses  to  which  he  has  been  found  entitled, 
and  remit,"  &c. 

Lindsay  &  Patbrson,  W.S. — Hops  &  Mackat,  W.S. — Agents. 

[Refen-ed  to,  Macdonald  v.  Wyllie  &  Son,  1898,  1  F.  339.] 
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Xo.108.  VIII.  Macpherson,  494.     4  Feb.  1870.     1st  Di v.— Sheriff  of  Aberdeen- 

shire, M. 

George  Walkek  and  Others  (Trustees  of  the  United  Presbyterian  Church, 
George  Street,  Aberdeen),  Complainers  and  Eespondents. — 

D.'F.  Gordon — Shand. 
John  Shkrar,  Respondent  and  Appellant. — SoL-Gen.  Clark — Rutherfurd. 

Property — Conterminous  Feuars — Mutual  Gable — Local  Custom, — By  local  custom  in 
Aberdeen,  one  who  pays  for  4^  inches  of  a  mutual  gable  is  entitled  to  take  band  there 
in  to  the  depth  of  9  inches,  and  to  build  on  9  inches  of  its  breadth.  One  of  two  con- 
terminous feuars  built  upon  the  extremity  of  his  feu,  and  the  other  paid  for  4|  inches 
of  the  gable.  Both  parties  had  acquired  their  feus  from  the  same  author,  under  dis- 
positions of  the  same  date,  containing  a  declaration  that  in  the  event  of  the  disponee 
building  on  the  extremity  of  his  march  the  adjoining  feuar  should  be  entitled  to  take 
band  on  paying  an  equivalent  therefor.  Held  that  the  effect  of  this  clause  was  to  secure 
to  either  feuar  the  privilege  of  a  mutual  gable,  in  the  event  of  his  neighbour  building 
upon  the  verge  of  his  own  feu,  and  that  the  party  paying  for  4^  inches  of  the  wall 
was  entitled  to  take  band  in  the  usual  way. 

By  feu-disposition,  dated  3d  September  1821,  the  Commissioners  of  the  Aberdeen 
Tannery  Company  conveyed  to  Andrew  and  John  Kamage,  their  heirs  and  successors, 
a  piece  of  ground  in  George  Street  there,  with  the  following  declaration : — "That  if  the 
said  Andrew  Ramage  and  John  Bamage,  or  their  foresaids,  shall  build  on  the  extremity 
of  their  south  march,  the  coterminous  proprietor  or  feuar  shall  be  entitled  to  take  band  * 
in  the  same  on  paying  to  them  an  equivalent  for  such  privilege  according  to  the  valua- 
tion of  tradesmen  mutually  named ;  and  further,  that  the  said  Andrew  Eamage  and 
John  Kamage,  and  their  foresaids,  and  their  neighbouring  feuar  on  their  south  march, 
shall  build  and  be  at  the  mutual  [495]  expense  of  erecting  and  maintaining  a  division  wall 
sir  feet  high,  of  brick  or  stone  and  lime,  of  sufficient  dimensions,  and  built  one  half  on 
each  of  their  feus,  at  the  sight  of  tradesmen  mutually  chosen ;  but  declaring  that  either 
of  the  feuars  may  build  gable  walls  on  their  marches,  or  heighten  the  division  wall 
above  the  said  six  feet,  the  feuar  so  doing  being  at  the  expense  of  the  same  himself." 

By  another  feu-disposition,  of  the  same  date  with  that  above-mentioned,  the 
Commissioners  of  the  Tannery  Company  conveyed  to  the  United  Associate  Congregation 
in  Aberdeen  a  piece  of  ground  contiguous  to  that  disponed  to  the  Messrs.  Bamage,  with 
a  declaration,  mutaiis  mutandis,  the  same  as  that  quoted  above. 

The  division  wall  refeiTed  to  in  these  dispositions  was  never  built.  Shortly  after 
acquiring  their  feu,  the  United  Associate  Congregation  erected  a  church  thereon,  which 
was  built  entirely  on  their  own  ground,  and  up  to  the  verge  of  their  property. 

Thereafter  the  Messrs.  Eamage  purchased  from  the  church  trustees  the  privilege 
of  taking  band  in  the  gable  of  the  church  adjoining  their  feu.  Four  and  a-half  inches 
of  the  breadth  of  the  wall  was  valued  by  persons  mutually  chosen  at  £17,  and  this  sum 
having  been  paid  to  the  church  trustees  by  Messrs.  Ramage,  they  erected  on  their  feu 
a  one-storey  buildings  separated  from  the  church  by  a  pend,  the  lintels  whereof  were 
inserted  in  the  church  wall  to  a  depth  of  4^  inches. 

In  1868  Mr.  John  Sherar,  who  had  acquired  the  ground  feued  to  Andrew  and 
John  Ramage,  commenced  to  heighten  the  premises,  and  in  doing  so  took  band  in  the 
church  gable,  and  built  thereon  to  the  extent  of  nine  inches  of  its  breadth,  whereupon 
the  church  trustees  petitioned  the  Sheriff  for  interdict  against  his  making  use  of  their 
wall  to  a  greater  extent  than  i^  inches  thereof,  and  for  removal  of  the  building  then 
in  the  course  of  erection. 

Answers  were  lodged,  and  a  record  was  made  up,  in  which  the  respondent  (Sherar) 
stated  that  his  predecessors,  in  making  the  pend  which  separated  their  building  from 
the  church,  had  inserted  the  lintels  in  the  petitioners'  wall  to  the  depth  of  4^  inches 
only,  in  order  to  save  expense,  and  because  no  more  was  required  to  render  their 
building  sufficient  He  also  averred — (Stat.  11)  "WTien  a  neighbouring  proprietor 
pays  for  the  privilege  of  taking  band  on  his  neighbour's  wall,  the  invariable  rule  is, 

*  An  expression  used  to  denote  the  right  of  inserting  the  band -stones  and  beams  of 
a  building  in  the  course  of  erection  into  the  wall  of  an  adjoining  tenement. 
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that  he  pays  for  four  and  one  half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
hy  huilding  on  nine  inches  of  the  breadth  of  said  wall,  said  additional  building  aUo 
becoming  mutual  property  thereafter."  (Stat.  12)  "  When  the  respondent's  pre- 
decessors paid  for  the  petitioners'  gable  wall,  and  obtained  the  privilege  of  taking  band, 
there  was  no  restriction  of  their  right  to  do  so  only  to  the  extent  of  four  and  one  half 
inches."  (Stat.  13)  "  When  the  respondent's  predecessoiis  paid  the  sum  of  £17  for 
their  right  to  take  band  on  the  north  wall  of  the  petitioners'  church,  that  sum  was  the 
value  of  a  wall  of  nine  inches  in  breadth,  as  stated  in  article  11th."  (Stat  14)  "When 
the  respondent's  predecessors  paid  for  and  took  possession  of  said  north  wall  of  the 
petitioners'  church,  it  was  valued  by  men  mutually  chosen,  in  terms  of  the  clause  in 
the  petitioners'  feu-disposition ;  and  said  sum  of  £17  was  the  value  so  put  upon  it." 

These  statements  the  petitioners  denied. 

A  proof  was  allowed,  in  the  course  of  which  evidence  was  adduced  at  great  length 
as  to  the  custom  in  Aberdeen  of  taking  band.  A  number  of  skilled  witnesses  con- 
curred in  testifying  that,  according  to  the  invariable  practice,  when  a  person  paid  for 
4^  inches  of  the  thickness  of  a  mutual  gable,  he  had  the  privilege  of  banding  to  the 
extent  of  other  4^  inches — ue,  9  inches  in  all. 

[496]  On  28th  April  1869  the  Sheriff-substitute  (Thomson)  pronounced  this 
interlocutor: — "Finds  that,  by  the  petitioners'  feu-disposition,  dated  3d  September 
1821,  it  is  provided  that,  if  their  predecessors  should  build  on  the  extremity  of  their 
south  or  north  marches,  the  coterminous  proprietor  or  f euar  should  be  entitled  to  take 
band  in  the  same  on  paying  to  them  an  equivalent  for  such  privilege,  according  to  the 
valuation  of  tradesmen  mutually  chosen :  Finds  that,  in  1826,  the  respondent's  pre- 
decessor purchased  from  the  petitioners  the  right  to  take  band  in  the  north  wall  of  the 
petitioners'  church,  and  paid  therefor  £17  sterling :  Finds  that  there  is  no  evidence  of 
there  having  been  any  express  bargain  as  to  the  amount  of  breadth  of  the  wall  in  which 
the  respondent's  predecessor  was  to  take  band,  or  on  the  top  of  which  he  was  to  build,  in 
case  he  should  raise  his  tenement  to  a  greater  height  than  the  petitioners'  wall:  Finds 
that  the  respondent  has  failed  to  prove  his  averment,  that  when  a  neighbouring  pro- 
prietor pays  for  the  privilege  of  taking  band  in  his  neighbour's  wall,  the  invariable  rule 
is  that  he  pays  for  four  and  a-half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
by  building  on  nine  inches  of  the  breadth  of  said  wall :  Finds  that  that  rule  does  not 
apply  where,  as  in  the  present  case,  the  wall  is  built  entirely  upon  the  ground  which 
belongs  to  the  feuar  who  erected  the  wall ;  and,  with  these  findings,  appoints  the  case 
to  be  enrolled  for  further  procedure." 

On  appeal  against  the  foregoing  interlocutor,  the  Sheriff  (Jameson)  adhered,  and  the 
respondent  (Sherar)  appealed  against  both  judgments. 

At  advising, — 

Lord  Kinloch. — The  question  in  this  case  was  raised  by  a  petition  presented  by 
George  Walker  and  Others,  trustees  of  the  United  Presbyterian  Church  in  George 
Street,  Aberdeen,  against  Mr.  John  Sherar,  the  proprietor  of  the  ground  adjoining  that 
on  which  the  church  is  situated.  The  object  of  the  application  was  to  prevent  Mr. 
Sherar  from  building  on  the  north  wall  of  the  church  to  a  greater  extent  than  4j 
inches  in  breadth ;  to  have  him  ordained  to  take  down  what  building  he  had  erected  on 
the  wall  to  a  greater  breadth  than  this,  and  interdicted  against  any  further  alleged 
encroachment  of  the  same  kind. 

In  the  process  which  ensued  a  voluminous  proof  was  led,  comprising  evidence,  the 
Sheriff-substitute  informs  us,  from  "  almost  every  architect  and  builder  in  Aberdeen." 
On  advising  this  proof  the  Sheriffs  came  successively  to  a  conclusion  in  favour  of  the 
pursuers,  and  pronounced  in  terms  of  the  prayer  of  the  petition. 

I  think  the  Sheriffs  have  come  to  an  erroneous  conclusion  in  these  judgments.  The 
case  seems  to  me  to  lie  in  a  very  narrow  compass. 

By  the  deed  giving  the  pursuers  a  right  to  the  ground  occupied  by  their  church  it 
was  provided  that  if  the  disponees  should  build  on  the  extremity  of  tiieir  march  "  the 
conterminous  proprietor  or  feuar  shall  be  entitled  to  take  band  in  the  same,  on  paying  to 
them  an  equivalent  for  such  privilege,  according  to  the  valuation  of  tradesmen  mutually 
chosen."  It  is  proved  that  the  author  of  the  now  conterminous  proprietor,Mr.  Sherar, 
paid  a  sum  fixed  in  the  way  stipulated  as  the  price  of  the  privilege  thus  reserved. 

The  proof  which  has  been  led  in  regard  to  the  usage  in  the  town  of  Aberdeen  proves 
in  the  most  conclusive  manner,  and  with  a  rare  unanimity  of  evidence,  what  is  the 
meaning  of  the  phrase  "to  take  band"  as  usually  employed  in  that  locality.  The 
person  entitled  to  take  band  pays  to  the  extent  of  4^  inches  the  cost  of  the  will  d  bis 


Vm.  l£A0PflE»8ON,  497.      WALKER,  &C.  V.  SHBRAR  [l870]  601 

coiiterminous  neighbour,  and  thereupon  is  entitled  to  use  the  wall  to  the  extent  of  9 
inches  for  his  band-stpnes  or  beams ;  and  also  (as  is  proved  to  be  a  universal  sequence) 
to  build  on  the  wall  to  the  same  extent  in  raising  his  own  wall  to  a  greater  height. 
The  substance  of  what  is  done  is  just  this — that  the  wall  is,  to  this  extent  of  9  inches, 
a  mutual  wall,  each  paying  for  it  to  the  extent  of  one-half,  and  each  entitled  to  use  the 
whole  9  inches  of  the  wall. 

[497]  1  think  it  follows,  from  the  terms  of  the  title,  coupled  with  this  proof  of  custom, 
that  the  defender,  Mr.  Sherar,  was  and  is  entitled  to  take  band  in  the  wall  of  the  church 
to  the  extent  of  9  inches,  he  or  his  author  having  paid  for  that  wall,  according  to  the 
admission  of  the  pursuers,  to  the  extent  of  4^  inches,  according  to  custom.  This,  I 
think,  is  a  result  of  express  stipulation ;  and  I  cannot  find  anything  in  the  transactions 
or  proceedings  of  the  parties  sufficient  to  import  any  waiver  or  diminution  of  the  right. 

The  difficulty  by  which  the  learned  Sheriffs  have  been  troubled  arises  out  of  the 
fact,  that  in  the  ordinary  case  in  which  band  is  taken  the  wall  is  built  to  the  extent  of 
4^  inches  on  the  conterminous  property,  whereas  in  the  present  case  the  wall  stands 
entirely  on  the  ground  of  the  congregation.  The  difficulty  has  at  first  sight  some 
plausibility  of  aspect,  but  loses  it  entirely  on  a  closer  view.  It  is  justified  by  some 
opinions  g^ven  in  the  course  of  the  evidence ;  but  to  mere  opinions,  apart  from  usage, 
I  can  give  no  further  weight  than  they  seem  to  me  intrinsically  to  merit.  The 
congregation  might  probably  have  built  to  the  extent  of  4^  inches  on  the  conterminous 
groimd.  This  seems  to  have  been  as  much  their  right  as  was  the  right  of  the  con- 
terminous proprietor  to  take  band.  They  did  not  do  so,  and  in  this  way  threw  away 
4J  inches  of  soil.  Sibi  imputent.  Their  doing  so  will  not  destroy  the  right  of  the 
conterminous  proprietor  to  take  band  in  the  bounding  wall  to  the  usual  extent,  he  or 
his  author  having  paid  the  usual  equivalent  for  the  privilege.  Mr.  Sherar  or  his  author 
paid  to  the  extent  of  4^  inches  for  this  very  wall,  and  they  are  entitled,  by  virtue  of  the 
deed  and  this  payment,  to  use  the  wall  as  a  mutual  wall,  to  the  ordinary  extent  of  9 
inches.  They  are  entitled,  according  to  the  practice,  not  only  to  do  so  to  the  effect  of 
placing  in  it  their  bandstones  and  beams,  but  also  to  use  the  full  9  inches  of  breadth  for 
raising  their  own  wall  higher.  That  the  congregation  have,  for  whatever  reason,  chosen 
to  buUd  their  wall  4^  inches  within  their  legal  boimds  will  not  in  the  least  affect  or 
limit  Mr.  Sherar/s  right  in  regard  to  the  wall.  If  the  congregation  think  it  proi)er  to 
claim  from  Mr.  Sherar  the  value  of  the  i^  inches  which  he  has  got  more  than  the 
congregation  need  have  left  him,  they  may  do  so ;  but  I  would  not  rashly  guarantee  to 
them  success  in  this  claim.  In  the  meantime  there,  is  nothing  in  the  fact  that  they 
have  sacrificed  this  small  stripe  of  soil  which  in  the  slightest  degree  affects  Mr.  Sherar's 
right  to  take  band  in  their  wall  to  the  customary  extent  of  9  inches,  or  diminishes  the 
obligation  on  their  side  to  submit  to  Mr.  Sherar's  so  doing. 

I  am  of  opinion  that  the  interlocutors  of  the  Sheriffs  should  be  recalled,  and  the 
defender,  Mr.  Sherar,  assoilzied. 

Lord  Deas. — This  is  a  case  requiring  some  attention.  I  am  not  surprised  at  the 
result  arrived  at  by  the  Sheriff-substitute  and  Sheriff,  looking  to  the  way  in  which  the 
case  was  pleaded  in  the  Sheriff-court.  The  11th  article  of  the  respondent's  statement 
sets  forth  that  "  when  a  neighbouring  proprietor  pays  for  the  privilege  of  taking  band 
on  his  neighbour's  wall,  the  invariable  rule  ia  that  he  pays  for  4 J  inches  of  the  wall, 
with  a  right  to  heighten  the  same  by  building  on  9  inches  of  the  breadth  of  said  wall, 
said  additional  building  also  becoming  mutual  property  thereafter."  This  averment 
apparently  put  the  respondent's  case  on  the  footing  of  local  usage  in  Aberdeen. 
Acconlingly  a  long  proof  was  led  to  show  that  such  was  the  usage,  and  it  is  quite  plain 
that  the  Sheriff-substitute  and  Sheriff  were  led  to  think  that  the  case  turned  on  whether 
that  averment  was  or  was  not  proved.  Upon  the  import  of  the  proof  they  were  of 
opinion,  and  I  think  rightly,  that  the  usage  was  not  applicable  except  to  the  case  of  a 
party  building  to  the  extent  of  4^  inches  on  his  neighbour's  ground,  which  in  certain 
circumstances  it  appears  to  be  the  practice  of  Aberdeen  to  recognise  as  in  the  power  of 
the  j)arty  who  first  proceedi>  to  erect  a  dwelling-house  on  ground  intended  for  a  street. 
As  to  cases  in  which  a  party  has  confined  his  building  operations  entirely  within  his 
own  ground  the  proof  has  no  application  whatever.  No  usage  is  proved  applicable  to 
such  a  case  one  way  or  the  other.  If,  therefore,  the  question  had  been  whether  the 
respondent  had  proved  the  11th  article  of  his  statement  of  facts,  I  should  have  agreed 
with  the  Sheriffs  that  he  had  not  done  so. 

[498]  ^^^1^  that  appears  to  me  not  to  be  the  question  here.     This  is  a  case  in  which 
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the  predecessors  of  both  parties  had  acquired  groimd  from  a  common  author,  bf  fm- 
dispositions  of  the  same  date,  and  almost  identical  in  their  terms.  By  these  title4wb 
a  mutual  right  was  conferred  on  the  two  feuars,  to  the  effect  that  whichever  d  tlm 
should  first  build  on  his  ground,  the  other  should  be  entitled  to  take  band  in  Um 
building  so  erected,  on  paying  for  the  privilege  according  to  a  valuation  to  be  muk  bf 
tradesmen  mutually  chosen.  There  is  not  a  word  as  to  the  extent  to  which  band  v« 
to  be  taken ;  that  was  left  to  be  determined  by  what  should  be  practically  ioond 
necessary,  so  far  as  not  regulated  by  usage  or  arrangement  It  is  plain  thatnageia 
cases  of  building  to  the  extent  of  4^  inches  on  the  neighbouring  gromid  has  b» 
application  to  this  case,  because  whether  such  a  right  was  or  was  not  implied  hue,  no 
such  right  had  been  exercised.  But  the  properties  are  conterminous,  and  the  appdhi^ 
could  not  take  band  in  any  other  way  than  by  dovetailing  his  building  into  fail 
neighbour's  wall.  This  was  accordingly  done  to  the  extent  of  9  inches,  which  is  nel; 
said  to  have  been  too  much,  and  the  thing  which  was  valued  in  1820  was  this  taking  flf 
band  with  the  ordinary  rights  implied  in  it,  and  the  sum  awarded  is  proved  to  hnt 
been  a  full  equivalent  for  9  inches  of  band,  with  its  relative  rights  and  priTilegtfc^ 
Now,  we  all  know  what  taking  band  means,  and  the  only  peculiarity  here  u,  tkl 
besides  inserting  the  band-stones  in  the  usual  way,  it  is  proved  that  in  Aberdeeo 
additional  privilege  is  understood  to  be  implied  of  building  on  the  top  of  the  wall,  to 
same  extent  to  which  band  is  taken  in  it  It  is  not  disputed  here  that  the  ap; 
being  entitled  to  take  band,  was  consequently  entitled  to  build  on  the  top  of  Uie 
but  what  is  contended  for  is  that  he  is  entitled  so  to  build  only  to  the  thickness  of 
inches.  That  seems  to  me  to  resolve  into  an  absurdity ;  for  it  really  would  be 
less  to  build  a  gable  wall  of  4^  inches  thick  on  the  top  of  the  respondent's  gable, 
requires  no  peculiar  skill  to  know  that  such  a  wall  could  neither  secure  the  comfort  of 
dwelling-house  while  it  stood,  nor  be  reckoned  on  as  even  safe  against  the  action 
wind  and  weather.  The  natural  result  would  be  the  falling  of  the  new  wall,  prol 
before  it  was  even  completed,  through  the  roof  of  the  respondents'  meeting-house, 
only  consistent  argument  would  be  that  the  appellant  was  not  entitled  to  build  qd 
top  of  the  respondents'  wall  at  all.  But  the  right  to  build  being  conceded,  it  i? 
reasonable  to  restrict  the  thickness  of  it  to  4^  inches,  and  no  instance  has  been  add 
of  such  a  restriction  even  in  Aberdeen,  where  thin  gables  certainly  seem  to  be  more 
favour  than  they  generally  are. 

My  opinion,  on  the  grounds  I  have  stated,  is  in  favour  of  the  appellant 
Lord  Ardmillan. — I  have  felt  this  to   be  a   case  of  some  nicety,  but  the 
elusion  I  have  come  to  is  the  same.     I  cannot  agree  with  the  Sheriffs,  and  I  think 
solution  of  the  case  is  to  be  found  in  the  somewhat  peculiar  terms  of  the  titles, 
parties  received  on  the  same  day  their  titles  from  the  same  proprietors.     The  pron 
about  building  on  the  extremity  of  the  south  march,  and  the  extremity  of  die 
and  north  march,  really  means  just  that  each  feuar  building  On  the  extremity  of  his 
is  so  to  build  on  the  extremity  of  his  property  next  that  of  his  neighbour  as  to  gite 
the  conterminous  proprietor  the  benefit  of  a  mutual  wall.     If  that  be  so,  each  has 
right  to  penetrate  to  the  extent  of  4^  inches  beyond  the  line  of  division,  and  that 
practice  means  9  inches.     Now,  here,  when  the   two  deeds,  dealing  with  two 
terminous  properties,  set  forth  that  the  feuar  building  first  shall  so  build  as  to  give 
other  the  right  to  take  band,  that  means  that  he  is  so  to  build  as  to  give  his  neigh' 
on  paying  for  it,  the  benefit  of  a  mutual  wall.     Now,  the  second  party  gives,  on 
valuation  of  tradesmen,  a  certain  sum — here  it  is  j617 — for  that  benefit,  and  I  think 
result  of  the  evidence  is  quite  clear,  that  what  he  paid  for  was  4^  inches  of  wall, 
the  right  to  band  in  his  neighbour's  wall  to  the  extent  of  4  J  inches  more,  mak^ 
inches.    I  think  the  result  of  the  pursuer's  contention  was  well  illustrated  by  Lord  "^ 
in  the  form  of  a  reductio  ad.  absurdum,  as  regards  the  building  above  the  wall, 
witnesses  concur  in  saying  that  it  is  a  universal  consequence  of  the  right  to  take 
to  the  extent  of  4^  inches,  [499]  *'^^*^>  ^^  ^^  party  coming  second  build  higher  than 
first,  he  is  entitled  to  build  proportionally  to  the  band  taken.     Therefore,  if  the  right 
band  amounts,  not  to  9  inches  in  all,  but  to  4^  inches  only,  and  if  Uie  ri^t  to  * 
higher  is  proportionate,  then  that  leads  to  this  result,  that  a  wall  of  4^  inchei 
breadth  may  be  carried  to  a  height  of  three  storeys,  a  most  dangerous  operatioo, 
as  I  think,  a  most  extravagant  supposition.     Practically,  it  would  be  out  of  the 
tion.     Therefore,  I  think  the  result  of  a  right  construction  of  the  titles  and  of 
evidence  is  this,  that  if  there  is  mutuality  of  wall,  either  express  or  fairly  implied,  thea 
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the  party  building  second  is  entitled  to  build  to  the  breadth  of  9  inches.  This  is  the 
conclusion  which  appears  to  me  justly  deducible  from  the  titles  and  from  the  proof.  I 
think  the  true  construction  of  the  titles  is,  that  each  party  is  so  to  build  as  to  enable 
the  conterminous  proprietor  to  get  the  benefit  of  mutuality  on  paying  for  it,  and  that, 
after  paying  for  it,  he  takes  benefit  from  the  settled  custom,  and  in  accordance  there- 
with, he  is  entitled  to  take  band  to  the  extent  of  4^  inches  more,  and  to  build  above 
the  wall  to  the  breadth  of  9  inches. 

Lord  Pbbsidbnt. — It  appears  to  me  that  the  decision  of  the  question  depends 
properly  and  directly  on  a  construction  of  the  titles  of  the  parties.  They  had  a  common 
author,  and  corresponding  obligations  to  each  other.  It  was  stipulated  with  regard  to 
the  one,  that  if  he  should  build  on  the  extremity  of  the  south  march  "  the  coterminous 
proprietor  or  feuar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an 
equivalent  for  such  privilege,"  &c.  The  obligation  on  the  other  party  was,  if  they  should 
build  on  the  extremity  of  their  south  or  north  marches,  "  the  coterminous  proprietor  or 
feuar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an  equivalent  for  such 
privilege,"  &c.  Now,  it  seems  to  have  been  assumed  in  the  Sheriff-court  that  the  case 
contemplated  in  the  title-deeds  necessarily  means  building  within  the  ground  of  the 
party  in  whose  title-deed  the  provision  is  found.  I  am  by  no  means  of  that  opinion, 
and  I  rather  agree  with  Lord  Kinloch  that  each  party  was  entitled  to  adopt  the  ordinary 
practice  of  building  a  mutual  wall,  partly  on  his  own  and  partly  on  his  neighbour's 
ground.  If  that  question  had  arisen,  I  should  have  been  disposed  to  hold  that  by  the 
custom  of  Aberdeen  each  was  entitled  to  build  on  4^  inches  of  his  neighbour's  ground. 
They  did  not  in  fact  do  so,  and  it  is  not  necessary  even  to  determine  that  they  had  the 
right,  because,  even  if  it  were  the  intention  of  their  author,  to  restrict  each  to  building 
on  his  own  feu,  there  can  be  no  doubt  that  the  party  so  building  was  taken  bound  to 
build  what  ia  equivalent  to  a  mutual  wall,  and  therefore,  whether  it  was  to  be  on  his  own 
ground  or  partly  on  his  neighbour's,  it  is  still  a  mutual  wall.  Now,  we  do  not  require 
any  evidence  of  what  is  meant  by  a  mutual  wall  or  gable :  it  is  a  wall  in  which  there  is 
a  right  of  common  property  in  the  proprietor  of  the  one  house  as  much  as  in  the  other, 
whichever  party  builds  it.  But  of  course  the  one  that  does  not  erect  it  must  pay  a  part 
of  the  expense,  as  a  condition  of  his  right  of  common  property.  **  Takuig  band  "  seems 
generally  to  mean  nothing  more  than  the  obtaining  of  such  a  right,  and  the  only  use  of 
the  evidence  here  appears  to  me  to  be  to  shew  what,  according  to  the  practice  of 
Aberdeen,  is  the  extent  to  which  the  non-builder  is  entitled  to  a  common  use  with  the 
builder  of  the  wall.  To  that  extent  the  evidence  is  valuable.  The  title-deeds  say  that 
the  party  coming  second  in  building  is  to  be  entitled  to  take  band, — that  is,  according 
to  the  ordinary  terms  and  conditions.  It  is  provided  that  there  is  to  be  a  mutual  wall, 
and  the  conterminous  proprietor  is  to  be  entitled  to  take  band, — ^that  is,  to  have 
the  usual  amount  of  common  property  in  that  gable  wall.  Now,  according  to  the  in- 
variable practice  of  Aberdeen,  when  the  second  party  comes  to  claim  that  privilege  he 
is  oititled  to  buy  4^  inches  from  his  neighbour.  But  that  means  that  he  is  to  get  the  use 
of  9  inches.  That  is  quite  settled,  and  therefore  when  parties  express  themselves,  as  this 
superior  has  done,  in  Aberdeen,  they  can  mean  nothing  else  than  what  is  ordinarily 
meant  in  the  case  of  a  mutual  wall.  It  was  earnestly  argued  for  the  respondent  in  the 
appeal,  that  the  case  fell  to  be  disposed  of  on  a  different  principle  from  that  of  a  mutual 
wall  built  partly  on  the  ground  of  the  one  party  and  partly  on  that  of  the  other,  because 
in  that  case  the  4^  inches  are  [600]  ^^  truth  on  his  own  ground,  and  therefore  he  does 
not  need  to  pay  for  them,  and  pays  only  for  the  portion  of  wall  on  solum  which  is 
not  his  own.  But  that  argument  is  of  no  weight  here,  because  it  was  intended  by  the 
titles  that  the  party  building  should  either  build,  partly  on  his  neighbour's  ground,  or 
entirely  on  his  own,  and  yet  it  was  to  be  a  mutual  wall.  He  is  therefore  bound  by  his 
own  title  to  what  he  complains  of  as  an  anomaly. 

It  is  said  again  that  in  fact  the  appellant  did  not  pay  for  more  than  4^  inches,  and 
what  he  paid  for  is  not  what  is  got  in  the  ordinary  case  in  Aberdeen.  But  that  plea  is 
untenable  on  the  evidence,  because,  though  there  is  no  written  proof  of  what  was  the 
understanding  of  parties  in  1826,  there  is  proof  of  what  was  paid  then  for  the  right  of 
taking  band,  and  that  was  £17 ;  and  all  the  witnesses  concur  in  saying  that  that  was  a 
full  price  then  for  the  usual  privilege  of  9  inches.  So  that,  if  we  agi^eed  with  the 
Sheriff,  we  should  deprive  the  appellant  of  what  his  predecessors  paid  for  in  1826,  and 
he  would  not  have  the  ordinary  privilege  of  the  possessor  of  a  right  to  a  mutual  gable. 
For  these  reasons,  I  come  to  the  same  result  as  your  Lordships. 
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The  following  interlocutor  was  pronounced: — ''Kecall  the  interlocutors  of  the 
Sheriff  and  Sheriff-suhetitute  dated  respectively  the  28th  April,  2d  June,  and  30th 
July  1869 :  Find  it  proved  in  point  of  fact — (1)  that,  by  the  usage  of  Aberdeen,  a 
proprietor  who  has  right  to  take  band  in  the  gable  wall  of  the  immediately  adjoining 
proprietor,  who  has  built  on  the  extremity  of  his  property,  as  the  respondents  (peti- 
tioners in  the  inferior  Court)  in  this  case  did,  is  entitled  to  take  band  to  the  extent  of 
9  inches  in  that  wall,  and  to  build  on  the  top  of  that  wall  to  the  thickness  of  9  inches 
in  raising  the  height  of  his  own  house  above  the  height  of  that  wall,  on  condition 
always  of  indemnifying  the  said  adjoining  proprietor  for  the  uses  thus  taken  of  the  wall 
of  such  proprietor;  (2)  That  the  authors  of  the  respondents  (petitioners  in  inferior 
Court)  and  the  authors  of  the  appellant  feued  the*  ground  belonging  to  them 
respectively  from  the  same  common  authors  on  the  same  day,  but  the  meeting-house 
or  church  built  by  the  said  respondents'  authors  on  the  ground  so  feued  by  them 
was  erected  by  them  some  years  before  the  appellant  built  a  house  on  the  conterminous 
groimd  so  feued  by  his  authors ;  that  the  said  meeting-house  or  church  was  so  erected 
by  the  respondents'  authors  on  the  extremity  of  their  north  march,  bounding  with  the 
appellant's  said  ground,  and  that  when  the  appellant's  authors  came  afterwards  to 
build  on  their  said  ground,  they  paid  to  the  respondents'  authors  the  full  price  or 
indemnity  accruing  to  them  for  the  right  to  take  band  in  and  build  on  the  respondents' 
said  wall  to  the  extent  of  9  inches  :  And  in  these  circumstances,  and  with  reference  to 
the  t^rms  of  the  title-deeds  of  the  parties,  find  in  point  of  law  that  the  appellant's 
operations  complained  of  were  lawful  operations,  and  therefore  refuse  the  prayer  of  the 
original  petition,  and  decern :  Find  the  appellant  entitled  to  expenses  in  this  Court  and 
in  the  inferior  Court,  and  remit,"  &c. 

Morton,  Whitehead,  &  Greio,  W.S. — Renton  &  Gray,  S.S.C. — Agents. 
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Alexander  Morrison  (James  Paterson  s  Trustee). —  Watson. 
James  Lbarmont  and  Company. — Balfour, 

Partnership — Trustee, — A  truster  directed  that  his  business  of  G,  P,  and  Co.  shoiiUl 
be  carried  on  by  his  son  for  behoof  of  himself  and  the  truster's  family,  an  annual 
balance-sheet  to  be  made  up  at  the  sight  and  to  the  satisfaction  of  his  trustees,  the 
profits  to  be  divided — one-half  to  his  son,  and  the  other  half  to  his  [501]  widow— 
and  the  trustees  to  have  a  discretionary  power  to  dissolve  the  firm,  and  wind  up  the 
business.  After  the  truster's  death  the  business  was  carried  on  by  the  son  in  name 
of  the  firm,  who  divided  the  profits  with  the  widow  as  directed.  The  firm  and  the 
son  having  been  sequestrated,  a  question  arose  between  his  creditors  as  an  indiridual 
and  those  of  the  company,  whether  the  trustees  of  his  father  were  partners  of  the 
firm.     Held  that  they  were  not. 

The  deceased  George  Paterson,  builder  in  Edinburgh,  for  some  years  previous  to 
his  death  carried  on  business  in  com^mny  with  his  son  James  Paterson,  under  the  to 
of  George  Paterson  and  Son. 

A  codicil  to  his  trust-deed  and  settlement  contained  the  following  direction  :— "In 
the  serond  place,  In  the  event  of  my  said  son  James  Paterson  surviving  me,  I  direct 
and  appoint  that  he  shall  continue  to  carry  on  the  business  presently  carried  on  by  inc 
and  him,  and  under  the  same  firm  of  George  Paterson  and  son,  for  behoof  of  himself 
and  my  family,  until  the  death  of  his  mother,  or  the  majority  of  my  youngest  child, 
whichever  f)f  these  events  shall  last  happen,  and  that  for  this  purpose  he  shall  have 
possession  of  the  whole  «tock  in  trade  and  implements  belonging  to  said  firm ;  that  in 
the  management  of  the  said  business  an  aimual  balance  shall  be  struck  by  the  said 
James  Paterson,  at  the  sight  and  to  the  satisfaction  of  my  said  trustees ;  and  the  profits 
arising  therefrom  shall  be  divided  as  follows,  viz.  one-half  thereof  to  the  said  Jamtf 
Paterson  himself,  and  the  other  half  thereof  shall  be  payable  to  my  said  spouse,  under 
the  burden  mentioned  in  the  third  purpose  of  the  foregoing  deed,  so  long  as  she  shall 
remain  unmarried ;  and  in  the  event  of  her  marrying  again,  or  dying  before  my 
youngest  child  attain  majority,  then  the  same  shall  be  payable  to  my  said  tru:5tees  for 
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behoof  of  my  said  children  as  aforesaid :  In  the  third  place.  On  the  death  or  second 
marriage  of  my  said  spouse,  or  upon  the  youngest  of  my  children  attaining  majority, 
whichever  of  these  events  shall  laat  happen,  the  said  James  Paterson  shall  he  entitled 
to  have  the  said  husiness  wholly  to  himself,  on  his  then  accounting  for  and  paying 
over  to  my  said  trustees  the  value  of  the  stock  in  trade  and  utensils,  in  so  far  as  not  his 
own ;  declaring  that  in  the  event,  which  I  do  not  anticipate  will  happen,  of  the  said 
James  Paterson  not  conducting  the  said  husiness  to  the  satisfaction  of  my  said  trustees, 
they  shall  have  full  power  to  dissolve  the  said  firm,  and  wind  up  the  said  husiness ; 
and  declaring  further,  that  my  said  trustees  and  executors  shall  not  incur  any  personal 
liability  for  debts  to  he  contracted  in  the  course  of  carrying  on  the  said  business,  nor 
shall  they  be  responsible  to  my  spouse  or  children  for  the  proper  management  thereof, 
as  I  cannot  expect  them  to  give  attention  to  the  details  of  the  management  thereof, 
which  I  entrust  to  my  said  son,  James  Paterson,  in  manner  before-mentioned."  He 
died  in  1855,  leaving  a  widow  and  several  children. 

Subsequent  to  his  death,  his  son  James  Paterson  continued  the  business  under  the 
same  firm  of  George  Paterson  and  Son,  and  paid  the  widow  her  share  of  the  profits. 

In  1864  the  estates  of  George  Paterson  and  Son,  and  of  James  Paterson  as  a  partner 
thereof  and  as  an  individual,  were  sequestrated,  and  Morrison  was  appointed  trustee. 

As  the  assets  of  the  company  estate  shewed  a  larger  dividend  than  those  of  the 
individual  estate,  the  personal  creditors  contended  that  James  Paterson  was  sole  partner 
of  the  firm,  and  that  the  two  estates  fell  to  be  massed  together,  and  divided  equally 
among  the  creditors  of  both  estates.  Learmont  and  Company,  creditors  of  the  company, 
contended  that  the  trustees  were  partners  of  the  company,  and  that  the  two  estates  fell 
to  be  dealt  with  separately.     They  did  not  contend  that  the  widow  was  a  partner. 

[502]  ^  special  case  was  presented  for  the  opinion  and  judgment  of  the  Court  on, 
inter  cUia,  the  following  question : — "  Ought  the  assets  of  the  firm  of  George  Paterson 
and  Son  and  the  individual  estate  of  James  Paterson  to  be  massed  together  and  dis- 
tributed rateably  among  the  whole  ordinary  creditors  both  of  the  firm  and  of  James 
Paterson  ?  " 

The  following  interlocutor  was  pronounced  : — "  The  Lords  having  heard  counsel  on 
the  special  case,"  &c.,  "  they  answer  that  the  funds  referred  to  fell  to  be  massed  and 
distributed  among  all  the  creditors  of  James  Paterson,  and  that  there  are  no  creditors 
of  the  firm  of  George  Paterson  and  Son  distinguished  from  those  of  James  Paterson, 
the  sole  partner  of  the  firm  of  George  Paterson  and  Son :  ...  Of  consent,  find  both 
parties  to  this  case  entitled  to  expenses  out  of  the  sequestrated  estate,  and  decern." 

Jamss  Nisbet,  S.S.C. — John  Mathison,  S.S.C. — Agents. 


No.  110.  VIII.  Macpherson,  502.     4   Feb.    1870.     2d   Div.— Lord  Jervis- 

woode,  R. 

Sir  Henry  Lindsay  Preston,  Bart.,  and  Others,  Pursuers. — Sol-Gen,  Clark — 

Webster, 
The  Lord  Provost,  Magistrates,  and  Council  of  the  City  of  Edinburgh, 

Defenders. —  Watson — McLaren. 

Superior  and  Vassal — Relief — Clatise — Construction — Teinds — Augmentation — Poor. 
— In  1757  the  Magistrates  of  Edinburgh  feued  a  piece  of  ground  in  the  vicinity  of 
the  city,  to  be  holden  of  them  as  superiors,  "  with  the  houses  and  planting  built  and 
planted  or  to  be  built  or  planted  thereupon,"  and  undertook  to  free  and  relieve  the 
vassals  and  their  successors  ''  of  all  teinds,  ministers'  stipend,  king's  cess,  supply,  and 
other  public  burdens  which  do  or  may  affect  the  same  now  and  in  all  time  coming." 
Held  that  the  obligation  of  relief  embraced  (1)  augmented  stipend  localled  upon  the 
lands ;  (2)  poor-rates  payable  in  respect  of  houses  recently  erected  thereon ;  and  (3) 
cess,  land-tax,  and  other  public  burdens,  but  not  to  burgh  cess,  to  which  the  lands 
were  for  the  first  time  subjected  by  statute  subsequent  to  the  date  of  the  feu-charter. 
Question^  whether  the  superior's  liability  was  limited  to  the  amount  of  the  feu-duty? 

By  feu-contract,  dated  14th  September  1757,  the  Lord  Provost,  Bailies,  and  Council 
for  the  City  of  Edinburgh,  for  certain  considerations  therein  expressed  (one.  of  which 
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was  that  the  half  of  the  stipuUted  feu-duty  had  been  redeemed  by  the  feuar  by  a 
payment  of  X270,  48.  7d.,  equivalent  to  twenty-nix  years'  purchase  of  it),  sold,  alienated, 
and  in  feu-farm  disponed  to  Greoige  Lindsay,  his  heirs  and  assignees,  "  All  and  haill 
these  9  acres  of  land  or  thereby,  being  part  of  the  lands  of  St.  Leonards,  lying  within 
the  barony  and  regality  of  Cannongate,  parish  of  St  Cuthberts  or  West  Kjjrk,  and 
sheriffdome  of  Edinburgh  or  Midlothian,  as  the  said  acres  are  at  present,  and  for  these 
several  years  past  have  been,  possest  by  the  said  George  Lindsay,  and  are  by  him  en- 
closed and  subdivided  with  stone-dykes  and  hedges,  bounded ;  ...  to  be  holden,  the 
said  lands,  by  all  the  righteous  meiths  and  marches  thereof,  with  the  houses,  planting, 
built  and  planted  or  to  be  built  and  planted  thereupon,  and  haill  parte,  pendicles,  and 
pertinents  thereto  belonging,  off  the  said  Magistrates  and  Council  and  their  succesaon 
in  office  as  superiors  thereof;  in  feu  farm,  fee,  and  heritage,  for  the  yearly  payment  and 
delivery  of  the  remainder  of  the  said  feu-duty,  being  fiive  bolls  wheat,  and  twelve  bollB 
two  ffirlots  of  barley,  at  the  terms  and  in  manner  hereinafter  mentioned,  and  that  for 
all  other  burden,  demand,  or  secular  service  whatever,  which  can  be  asked  or  demanded 
by  them  as  superiors  furth  of  the  lands  and  others  foresaid,  now  and  in  all  time 
coming ;  which  feu-contract  and  lands  hereby  feued,  [503]  ^^^  ^^®  infeftment  to 
follow  hereupon,  the  said  Magistrates  and  Ck>uncil  bind  and  oblige  them  and  their 
successors  in  office  to  warrand,  acquitt,  and  defend  to  the  said  Greoige  Lindsay  and 
spouse  and  their  foresaids  from  all  and  sundry  incumbrances  and  grounds  of  evictian 
whatever,  at  all  hands  and  against  all  deadly,  as  law  will,  and  to  free  and  relieve  the 
said  George  Lindsay  and  spouse  and  their  foresaids  of  all  teinds,  ministers'  stipends, 
king's  cess,  supply,  and  other  publick  burdens  which  do  or  may  affect  the  same  now 
and  in  all  time  coming." 

In  December  1866  the  present  action  of  declarator  and  payment  was  brought  bj 
Sir  Henry  Lindsay  Preston,  Bart,  of  Yalleyfield,  and  Others,  then  vassals  in  the  feu, 
against  the  Lord  Provost,  Magistrates,  and  Council  of  Edinburgh,  both  as  representing 
the  community  and  as  superiors  of  the  subjects  mentioned  in  the  feu-oontiact.  The 
object  of  the  action  was  to  obtain  (1)  repetition  of  certain  sums  of  old  and  augmented 
stipend  paid  by  the  pursuers  to  the  ministers  of  St.  Cuthberts  parish  under  the  existing 
interim  locality,  in  respect  of  the  subjects,  with  interest ;  (2)  repetition  of  poor-rates, 
burgh  cess  or  stent,  county  land  tax,  and  other  public  and  parish  burdens  paid  by  them 
during  the  forty  years  previous  to  1866,  with  progressive  interest;  and  (3)  relief  from 
payment  of  J£829,  Is.  6f d.  claimed  from  them  by  the  other  heritors  of  the  parish  in 
respect  of  under-paymento  of  stipend  in  a  former  locality. 

After  setting  out  the  terms  of  the  feu-contract  and  the  transmissions  of  the  feu,  the 
pursuers  averred : — (Cond.  10)  "  No  teind  has  been  paid  by  the  pursuers  or  their 
predecessors,  the  vassals  in  the  said  lands,  nor  was  any  demand  ever  made  against  the 
pursuers  or  their  predecessors,  for  ministers'  stipends  out  of  these  subjects  until  lately." 
(Cond.  11)  ''In  or  about  the  year  1819  a  process  of  augmentation,  &c.,  was  raised  at 
the  instance  of  the  then  ministers  of  the  parish  of  St.  Cuthberts,  in  which  the  said 
lands  are  situated,  against  the  heritors  and  others  interested  in  the  teinds  of  the  said 
parish,  under  which  augmentations  of  stipends  were  granted  to  both  the  ministers  by 
the  Court  of  Teinds  on  24th  January  1821.  A  scheme  of  locality  of  the  stipends,  as 
augmented,  was  thereafter  approved  of  by  the  Court  as  an  interim  rule  of  payment  of 
the  stipends,  but  no  part  of  the  stipend  was  at  this  time  allocated  on  the  said  9  acres  or 
thereby  of  the  lands  of  St  Leonards  belonging  to  the  pursuers."  (Cond.  12)  "In  or 
about  the  year  1859  the  said  interim  scheme  of  locality,  which  had  been  acted  on  from 
the  time  it  was  approved  of,  and  formed  the  rule  according  to  which  the  ministers 
uplifted  their  stipends,  was  objected  to  by  the  common  agent,  and  a  rectified  scheme 
was  thereafter  prepared,  in  which  the  teinds  of  the  pursuers'  lands  were  now  localled 
on  for  stipends  to  the  extent  of  their  value,  in  respect  neither  the  pursuers  nor  their 
predecessors,  the  vassals  in  said  subjects,  had  heritable  rights  to  their  teinds.  By  this 
scheme  there  was  laid  on  the  teinds  of  the  pursuers'  said  lands  10  bolls  1  firlot  3  pecks 
and  f  ths  of  a  lippy  of  meal  of  stipend  to  the  ministers  of  said  parish."  .  .  .  (Cond.  14) 
"  The  rectified  scheme  was  thereafter  approved  as  a  final  locality  by  an  interlocutor  of 
the  Court  of  Teinds,  dated  4th  February  1864."  (Cond.  16)  "  By  a  state  of  accounting 
among  the  heritors  of  the  said  parish  for  over  and  under  payments  of  stipend  under  the 
said  interim  scheme  of  locality  prepared  by  the  clerk  of  the  Court  of  Teinds,  under  a 
remit  from  the  Court,  it  was,  i7iter  cUia,  brought  out  that  the  pursuers  and  their  prede- 
cessors are  chargeable  with  under-paid  stipends  to  the  amount  of  £401,  lis.  3d.  of 
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piiDdpal,  which,  with  periodical  interest  to  5th  April  1864,  it  was  brought  out, 
amounted  to  £829,  Is.  6fd.,  and  that  sum  has  been  claimed  from  the  pursuers  by  those 
heritors  or  their  representatives  who  were  over-payers  under  the  interim  scheme  of 
locality.''  .  .  .  (Cond.  17)  [604]  *'  Since  the  said  rectified  scheme  was  approved  of  as  a 
final  locahty  the  pursuers  have  paid  to  the  ministers  of  said  parish  the  stipend  allocated 
cm  their  lands  by  said  final  scheme.  Converting  the  victual  into  money,  according  to 
the  fiars  prices  of  the  county  of  Edinburgh,  as  provided  for  in  the  decrees  of  the  Court 
of  Teinds,  the  stipend  chargeable  against  the  pursuers  for  their  said  lands,  and  paid  by 
them  on  or  about  19th  April  1865,  amounts,  for  crop  and  year  1864,  to  XT,  4s.  lOd." 
(Cond.  18)  "In  the  year  1861  the  two  ministers  of  the  said  parish  of  St.  Cuthberts 
raised  a  further  process  of  augmentation,  &c.,  and  augmentations  were  again  granted  to 
both  ministers,  to  commence  with  the  second  half  of  crop  1861.  A  scheme  of  locality 
of  the  stipends  as  augmented  was  thereafter  made  up,  and  the  same  was  approved  of  by 
the  Court  on  9th  March  1866  as  an  interim  scheme."  (Cond.  19)  ''By  this  interim 
scheme  the  stipend  payable  for  the  said  9  acres  of  the  lands  of  St.  Leonards  was  raised 
from  10  bolls  1  firlot  3  pecks  and  f  ths  of  a  hppy  of  meal,  to  10  bolls  3  firlots  1  peck 
and  SJth  lippies  of  meal,  and  1  firlot  2  pecks  and  2  j^th  hppies  of  barley,  the  augmentation 
thus  ^ing  1  firlot  2  pecks  and  2^th  lippies  of  meal,  and  a  like  quantity  of  barley.  Under 
this  interim  locality  the  pursuers  have  been  called  on  to  pay,  and,  on  or  about  10th 
April  1866,  paid  the  following  sums,  viz.  for  stipend  for  crop  and  year  1865,  the  sum 
of  £10,  Os.  3d.,  and  for  the  augmentation  of  stipends  for  crops  and  years  1861,  1862, 
1863,  and  1864,  the  sum  of  £2,  16s.  9d."  (Cond.  20)  ''The  pursuers  and  their  pre- 
decessors and  authors,  in  whose  right  they  now  are,  have  paid  the  poor-rates,  burgh 
cess  or  stent,  county  land  tax,  and  other  pubhc  and  parish  burdens  for  the  said  9  acres 
or  thereby  of  the  lands  of  St  Leonards  and  other  subjects,  for  the  years  from  1826  to 
1865  inclusive.  These  various  rates  for  that  period,  with  interest  to  Whitsunday  1866, 
amount,  conform  to  state  thereof  produced  with  the  summons,  to  the  sum  of  £489, 
158.  3d." 

The  defenders  disputed  liability,  and  stated,  iTiier  alia,  that  the  feu-duty  had  been 
regularly  paid  to  them  by  the  pursuers  and  their  predecessors  without  any  deduction 
being  claimed  therefrom  in  respect  of  teind,  &c.,  down  to  the  year  1860  or  1861,  when 
the  pursuers  intimated  that  they  held  the  defenders  bound  to  relieve  them  of  minister's 
stipend  effeiring  to  the  subjects,  and  that  the  claim  for  poor-rates,  cess,  &c.,  was  not 
made  till  1866.  They  also  alleged  that  the  whole  of  the  burdens,  including  stipend, 
of  which  relief  was  now  sought,  were  created  and  imposed  subsequent  to  the  date  of 
the  feu-contract,  and  that  the  whole  taxes  of  which  repayment  was  claimed  were  paid 
in  respect  of  houses  and  buildings  erected  upon  the  lands  subsequent  to  that  date. 

The  Lord  Ordinary  (Jerviswoode),  on  20th  March  1868,  pronounced  this  inter- 
locutor : — '^  Finds  that  the  clause  of  relief  contained  in  the  feu-contract,  referred  to  in 
the  first  and  second  articles  of  the  condescendence  for  the  pursuer,  constitutes  a 
subsisting  obligation  of  relief  applicable  to  all  burdens  of  the  classes  specified,  which, 
at  the  date  of  the  feu-contract,  did  by  law  affect,  or  which,  under  then  existing  laws, 
might  be  made  to  affect  the  subjects  disponed  under  the  feu-contract;  and,  before 
further  answer,  appoints  the  cause  to  be  enrolled  with  a  view  to  the  ascertainment  of 
such  matters  of  fact  and  of  accounting  as  shall  appear  to  be  necessary  with  a  view  to 
the  disposal  of  the  specific  conclusions  of  the  summons."  * 

*  *^  NoTB. — It  appears  to  the  Lord  Ordinary  that  the  pursuer  has  here  set  forth,  and 
has  produced  a  title  sufficient  to  warrant  him  in  insisting  in  the  conclusions  of  the 
present  action,  so  far  as  the  same  relates  to,  and  seeks  relief  of,  payment  of  teinds  or 
stipend  which  is  payable  out  of  the  teinds  of  the  lands,  and  [505]  of  other  burdens  which 
were  then  in  fact  exigible,  or  which  might  become  so  under  the  authority  of  the  then 
existing  laws.  But,  as  it  appears  to  the  Lord  Ordinary,  the  authority  of  the  case  of 
Scott  V.  Edmond,  June  25,  1850,  and  that  of  the  recent  case  of  Wilson  v.  The 
Magistrates  of  Musselburgh,  22d  February  1868,  suffice  so  to  limit  the  extent  of  the 
oblation  in  such  a  case  as  the  present  But  the  Lord  Ordinary  is  not  inclined  to 
hold  that  augmentations  of  stipend  fall  under  the  class  to  which  he  has  referred.  It 
rather  appears  to  him  that  the  clause  of  relief  of  teinds  is  sufficient  to  protect  the  vassal 
against  all  such  augmentations,  and  he  intends,  by  the  present  interlocutor,  so  to  find. 
Important  questions  may  still  arise  under  the  present  record,  with  which  the  Lord 
Ordinary  and  the  parties  will  be  enabled  to  deal  with  more  satisfaction  and  precision 
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[505]  After  some  further  procedure  the  Lord  Ordinary,  on  9  th  November  1869, 
pronounced  this  interlocutor : — ''  Finds  that  the  pursuers  are  entitled  to  obtain  relief 
from  the  defendei^  of  payments  made  by  them — 1st,  On  account  of  augmented  stipend ; 
2d,  Of  the  poor-rates,  whether  payable  in  respect  of  the  lands  held  by  them,  or  of  the 
houses  now  erected  thereon;  3d,  Of  stent,  land-tax,  cess,  rogue -money,  and  other 
public  burdens,  so  far  as  paid  by  them,  or  by  parties  whom  they  represent,  as  set  forth 
in  the  said  state.  No.  312  of  process,  with  legal  interest  on  the  several  sums  paid  as 
aforesaid,  so  fcur  as  the  same  has  accnied  since  the  date  of  the  present  action ;  and, 
before  further  answer,  appoints  the  cause  to  be  enrolle<l  with  a  view  to  such  inquiiy  by 
remit  to  an  accountant,  or  otherwise,  as  may  be  necessary  for  the  ascertainment  of  the 
precise  sums  of  which  the  defenders  may,  under  the  conclusions  of  the  summons,  be  i 
bound  to  relieve  the  pursuers,  reserving  meanwhile  the  matter  of  expenses."  * 

The  defenders,  having  obtained  the  Lord  Ordinary's  leave,  reclaimed.! 

[606]  -A.t  advising,— 

Lord  Justick-Clkrk. — In  this  case,  at  the  instance  of  Sir  Henry  Lindsay  Preston 
of  Yalleyfield  and  Others  against  the  Magistrates  of  Edinburgh,  the  Lord  Ordinary,  on 
9th  November  1869,  found  that  the  pursuers  were  entitled  to  obtain  relief — (1)  on 
account  of  augmented  stipend  ;  (2)  of  the  poor-rates,  whether  payable  in  respect  of  the 
lands  held  by  them,  or  of  the  houses  now  erected  thereon ;  and  (3)  of  stent,  land-tax, 
cess,  rogue-money,  and  other  public  burdens.  There  had  been  previous  proceedings  in 
the  case,  and,  on  20th  March  1868,  the  Lord  Ordinary  found  ''that  the  clause  of  relief 
contained  in  the  feu-contract,  referred  to  in  the  first  and  second  articles  of  the  con- 
descendence for  the  pursuer,  constitutes  a  subsisting  obligation  of  relief  applicable  to 
all  burdens  of  the  classes  specified,  which,  at  the  date  of  the  feu-contract,  did  by  law 
affect,  or  which  under  then  existing  laws  might  be  made  to  affect,  the  subjects  disponed 
under  the  feu-contract ;  and,  before  further  answer,  appoints  the  cause  to  be  enrolled, 
with  a  view  to  the  ascertainment  of  such  matters  of  fact  and  of  accounting  as  shall 
appear  to  be  necessary,  with  a  view  to  the  disposal  of  the  specific  conclusions  of  the 

when  the  more  general  question  of  liability  to  relieve  shall  have  been  finally 
determined.'' 

*  "  Note. — Questions  of  difficulty,  as  the  Lord  Ordinary  thought  would  probably 
be  the  case,  have  now  arisen  here,  and  with  these  he  has  dealt  in  the  present  inter- 
locutor, so  far  as  it  seemed  to  him  to  be  practicable,  without  further  investigation. 
Any  such  investigation  would,  however,  probably  involve  considerable  trouble  and 
expense  to  the  parties,  and  the  Lord  Ordinary  has.  therefore  thought  it  right  to  proceed 
so  far  in  the  determination  of  certain  general  points  of  leading  importance,  which,  as  it 
appears  to  him,  must  bear  materially  on  the  extent  and  character  of  any  investigation 
which  may  ultimately  be  found  necessary. 

"The  parties  have  hitherto  conducted  the  litigation  with  an  apparent  desire  to 
obtain  a  judgment  regulating  their  interests  in  an  authoritative  way,  without  incurring 
unnecessary  litigation  or  expense,  and  the  Lord  Ordinary  trusts  that  the  points  to  which 
the  present  interlocutor  relates,  when  finally  determined,  may  serve  as  a  guide  to  a 
comparatively  simple  ascertainment  of  the  pecuniary  claims  which  may  be  competent 
to  the  pursuers." 

t  The  following  authorities  were  cited  during  the  discussion : — 

(1)  As  to  stipend: — Campbeirs  Trustees  t\  Dingwall,  Nov.  17,  1865,  antey  vol.  iv. 
p.  50;  Low  t\  Bethune,  Jan.  31,  1821,  F.  C. ;  Cunningham  r,  Cuthbertson,  Jan.  27, 
1829,  Shaw's  Teind  Cases,  p.  175;  Hopetoun's  Tnistees  v,  Copland,  Dec  8,  1819, 
F.  C. ;  Earl  of  Hopetoun  v,  Jardine,  July  3,  1811,  F.  C. ;  Alexander  t;.  Dundas,  Jane  9, 
1812,  F.  C. ;  Wilson  v.  Agnew,  Feb.  1,  1831,  9  S.  p.  357;  Stevensons  v.  Earl  of 
Zetland,  Feb.  20,  1858,  20  D.  p.  651 ;  Macdonald  v.  Heriot's  Hospital,  Feb.  12,  1828, 
Shaw's  Teind  Cases,  p.  156— affirmed  (H.  of  L.)  April  7,  1830,  4  W.  &  S.  p.  98; 
Stewart  v.  Duke  of  Montrose,  Feb.  15,  1860,  22  D.  p.  755— affirmed  (H.  of  L)  March 
27,  1863,  4  Macq.  p.  499,  ante,  vol.  i.  p.  25,  H.  L. 

(2)  As  to  poor-rates : — Scott  r.  Edmond,  June  25,  1850,  12  D.  p.  1077;  Lees  r. 
Mackinlay,  Nov.  11,  1857,  20  D.  p.  6;  Hunter  v,  Chalmers,  July  16,  1858,  20  D.  p. 
1311 ;  Paterson's  Trustees  v.  Hunter,  Dec.  10,  [506]  1863,  ante,  vol.  ii.  p.  234 ;  Wilson  r. 
Magistrates  of  Musselburgh,  Feb.  22,  1868,  ante,  vol  vL  p.  483 ;  Nisbet  ».  Lees,  June 
15,  1869,  ante,  vol.  vii.  p.  881. 

(3)  As  to  interest: — Earl  of  Rosslyn  v.  Lord  Strathmore's  Tnistees,  Nov.  17, 1843, 

6  D.  p.  90. 


yra.  MACPHBESON,  507       PRESTON  l\  MAGS.  OF  EDINBURGH  [1870]  609 

summons."    Thereafter  followed   the  proceedings  which   resulted  in  the  interlocutor 
complained  against. 

These  judgments  proceed  on  the  construction  of  a  feu-contract,  dated  so  far  back  as 
1757,  between  the  Magistrates  of  Edinburgh  and  the  predecessors  of  the  pursuers. 
The  feu-contract  relates  to  nine  acres  in  the  parish  of  St.  Cuthberts,  lying  to  the  south 
of  the  city  of  Edinburgh.  This  property  the  Magistrates  of  Edinburgh  feued  to  the 
pursuers*  predecessors  for  a  feu-duty,  one  part  of  which  was  redeemed,  being  commuted 
to  twenty-six  years'  purchase  of  the  feu-duty,  while  the  other  part  of  it  fell  to  be 
regulated  by  the  fiars  prices;  the  whole  being  at  the  rate  of  £2,  10s.  per  acre.  This 
feu-duty  was  neither  illusory  nor  unimportant,  and  probably,  although  we  have  no 
evidence  as  to  that,  it  was  full  agricultural  value,  and  I  think  rather  more.  The  town 
held  of  Heriot's  Hospital,  and  in  the  feu-contract  the  Magistrates  do  not  give  right  to 
the  teinds ;  probably  they  pertained  to  the  Hospital,  and  the  Magistrates  had  no  right 
to  them.  In  that  feu-contract  occurs  the  clause  that  has  been  the  subject  of  the  present 
discussion.  The  Magistrates  undertake  to  warrant  the  lands  from  all  grounds  of 
eviction,  and  "  to  free  and  relieve  the  said  George  Lindsay  and  his  spouse,  and  their 
foresaids,  of  all  teinds,  ministers'  stipends,  King's  cess,  supply,  and  other  public  burdens, 
which  do  or  may  affect  the  same,  now  and  in  all  time  coming,"  and  it  is  on  the  con- 
struction of  that  clause  that  the  interlocutor  under  review  was  pronounced. 

It  would  appear  that  no  stipend  was  paid  or  demanded  down  to  1859,  when  in  an 
action  of  augmentation  there  were  proceedings  taken  in  the  locality  to  adjust  over  and 
under  payments,  and  a  considerable  sum  was  brought  out  as  against  the  feuars,  and  a 
demand  made  against  them.  Hitherto  Heriot's  Hospital  had  paid  the  stipend,  but  in 
the  augmentation  part  of  the  augmented  stipend  was  laid  upon  the  lands.  The  sum 
localled  on  the  lands,  and  set  forth  in  article  19  of  pursuers'  condescendence,  amounts, 
including  the  augmentation,  to  the  sum  of  £13,  6s.,  and  a  demand  has  been  made 
against  the  town  for  relief  of  this  yearly  payment,  and,  at  the  same  time,  of  poor-rates, 
cess,  &c. 

As  regards  poor-rates,  they  stand  on  a  somewhat  different  footing.  At  the  date  of 
the  feu-contract  in  1757  there  was  no  assessment  for  poor-rates.  These  were  laid  on 
afterwards ;  but  from  the  beginning  of  the  century,  when  they  were  levied,  no  demand 
for  them  was  made  under  the  clause  of  relief.  Cess  also  was  paid  by  the  vassal,  and 
not  by  the  superior. 

This  action  has  been  raised  for  payment  and  relief  of  "  all  teinds,  minister's  stipend. 
King's  cess,  supply,  and  other  public  burdens  which  have  affected  the  said  nine  acres 
of  land  or  thereby."  Besides  the  conclusion  for  future  payments  [507]  ^^  stipend,  there 
is  also  a  demand  for  repetition  of  payments  of  them  for  forty  years  back.  The  claim 
of  relief  for  stipend  and  poor-rates  is  important. 

1.  As  to  the  claim  of  relief  for  stipend,  I  have  no  difficulty.  The  words  are,  "  to 
free  and  relieve  the  said  George  Lindsay  and  his  spouse,  and  their  foresaids,  of  all 
teinds,  minister's  stipend,  burgh  cess,  supply,  and  other  public  burdens  which  do  or 
may  affect  the  same,  now  and  in  all  time  coming ; "  and  they  seem  to  me  to  be  quite  as 
precise  for  the  future  burden  as  for  the  past.  The  cases  of  Low  r.  Bethune,  and 
Cunningham  v,  Cuthbertson,  which  have  never  in  any  degree  been  shaken  by  subse- 
quent decisions,  appear  to  me  precisely  in  point.  The  authorities  were  all  carefully 
reviewed  in  the  recent  case  of  Campbell's  Tnistees,  17th  November  1865;  andjthe 
principle  affirmed  in  the  former  cases  was  distinctly  recognised.  Indeed,  the  principle 
of  the  cases  of  Low  v.  Bethune,  and  Cunningham  v.  Cuthbertson  has  never  been  gone 
back  upon;  but,  on  the  contrary,  in  the  case  of  Wilson  t*.  Agnew,  Lord  Balgray 
indicated  a  very  clear  opinion  that  the  cases  of  Lord  Hopetoun  and  Alexander  had 
probably  stretched  the  exception  to  the  rule  further  than  the  law  required. 

2.  The  second  question  is  one  of  greater  importance  and  difficulty, — I  mean  that 
relating  to  the  poor-rates.  Part  of  this  ground  is  now  covered  with  valuable  buildings, 
and  probably  the  entire  nine  acres  may  before  long  be  built  on.  The  rental  derived 
from  these  buildings,  we  are  told,  is  several  hundreds  a-year ;  it  tnay  rise  to  as  many 
thousands ;  and  the  amount  of  the  poor-rates — always  keeping  in  proportion  to  the  real 
rent — is  said  even  now  nearly  to  equal,  and  may  ultimately  far  exceed,  the  amount  of 
the  feu-duty.  Further,  these  operations  are  the  work  of  the  vassal,  resulting  in  his  own 
great  profit,  without  the  chance  of  gain  to  the  superior,  and,  if  the  pursuers  prevail,  to 
his  loss.  It  is  contended  that  the  clause  in  question  cannot  receive  a  constructioa 
which  should  lead  to  such  a  result. 
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Now,  we  may  assume  with  regard  to  this  clause,  in  the  first  place,  that  ii  extendi)  to 
poor-rates.  The  cases  of  Scott  v.  Edmond,  and  others,  establish  that  a  clause  binding 
the  granter  to  relieve  of  public  burdens  implies  an  obligation  to  relieve  of  poor-rates, 
and  that  the  Act  of  1845  is  not  to  be  held  an  Act  imposing  a  new  legal  obligation.  I 
think  we  may  also  assume — because  the  words  seem  to  me  to  admit  no  other  result- 
that  the  clause  was  not  limited  to  existing  burdens,  but  extends  to  those  that  may  be 
imposed  in  future;  and  therefore,  reading  the  clause  in  the  light  of  decisions,  and 
applying  its  own  words,  I  think  we  must  hold  that  the  superiors  here,  the. town  of 
Edinburgh,  bound  themselves  to  relieve  the  vassal  of  poor-rates,  not  only  then  existing 
— (there  seem  to  have  been  none  existing  then) — but  <rf  poor-rates  for  the  future. 

The  question  which  remains  is,  whether  that  obligation  extends  to  the  full  amount 
levied  on  the  rental,  as  increased  by  the  vassal's  operations.  Now,  it  is  quite  true  that 
in  several  recent  cases, — ^in  the  case  of  Hunter  v,  Chalmers,  in  the  case  of  Lees  r. 
M'Kinlay,  in  that  of  Paterson  r.  Hunter,  and  in  the  last  and  very  recent  case  of  Nisbet 
r.  Lees, — this  question  as  to  the  extent  of  such  obligations  has  been  the  subject  of  very 
careful  consideration,  and  views  have  been  suggested  as  to  whether  there  is  any  limita- 
tion in  a  case  of  this  kind.  On  the  best  consideration  I  have  been  able  to  give  to  this 
case,  I  do  not  find  it  necessary  to  decide  the  abstract  question  which  has  been  raised  in 
these  cases.  I  think  the  obligation  must  be  construed  according  to  its  terms,  and  must 
receive  the  full  effect  which  these  terms  involve.  The  true  principle  on  which  such 
clauses  should  be  construed  is  well  stated  by  Lord  Gurriehill  and  Lord  Ivory  in  the  case 
of  Lees  v,  M'Kinlay,  and  by  Lord  Wood  in  his  opinion  in  the  case  of  Himter  v. 
Chalmers.  I  cannot  think  that  the  superior's  obligations  can  be  read  as  contingent  on 
the  use  which  the  vassal  may  make  of  the  subject  in  the  futiu^e.  If  that  use  be  one 
which  is  legal  under  the  contract,' it  must,  at  all  events  in  the  general  case,  be  held  to 
have  been  contemplated  by  the  contract  which  gave  the  vassal  the  right  so  to  use  it ; 
and  although  there  is  no  doubt  a  show  of  hardship  in  some  of  the  views  suggested  in 
these  cases,  yet,  when  they  come  to  be  closely  examined,  it  is  very  difficult  to  extract 
from  them  any  canon  susceptible  of  legal  definition. 

Two  canons  of  limitation  have  been  suggested :  the  first,  that  each  case  must 
[608]  ^  considered  upon  its  circumstances,  and  that  the  Court  have  to  determine  in 
each  case  to  what  extent  the  use  made  by  the  vassal  of  the  subject  was  or  was  not  in 
contemplation  of  the  parties  at  the  time  of  the  contract ;  the  other,  that  the  superior 
cannot  be  liable  beyond  the  amount  of  the  feu-duty. 

Now,  with  regard  to  the  first  of  these,  it  is  manifestly  too  vague  and  shifting  a  rule 
to  admit  of  practical  application,  for  a  rise  of  value  may  take  place  from  an  infinite 
variety  of  causes,  apart  altogether  from  the  feuing  of  property.  It  may  result  from 
improvement  in  agriculture.  I  suppose  that  one  hundred  years  ago  5s.  an  acre  was 
probably  the  full  agricultural  rent  in  East  Lothian  for  land  which  is  now  rented  at  £6 
an  acre,  and  which  at  war  times  was  rented  at  double  that  amount.  A  rise  in  value 
may  be  caused  by  many  other  things.  It  may  be  the  result  of  a  new  invention,  or  of 
any  one  of  the  adventitious  infiuences  which  tend  to  increase  or  diminish  the  value  of 
property.  In  the  argument  in  one  of  the  cases  referred  to  there  was  put  the  case  of 
ground  which,  without  any  alteration  on  its  natural  state,  would  bring,  as  a  mere  depot 
for  gooils,  many  times  more  than  the  old  agricultural  rent  one  hundred  years  ago. 
When  a  man  contracts  for  futurity  he  necessarily  engages  for  the  uncertain,  and  cannot 
be  supposed  to  have  intended  that  the  obligation,  for  which  he  receives  full  value,  was 
to  be  binding  or  not,  according  to  the  extent  to  which  it  might  or  might  not  tarn  out 
to  be  profitable  to  him.  Now,  these  are  the  difficulties  that  manifestly  lie  in  the  way, 
and  the  illustrations  could  be  extended  much  more  widely,  but  in  this  case  I  see  no 
reason  to  assume  that  the  amount  as  stipulated  for  was  only  agricultural  value,  and  that 
it  was  not  contemplated  that  the  subject  of  the  feu  sliould  become  feuing  ground.  I 
cannot  come  to  that  conclusion,  looking  to  the  facts  of  this  case;  indeed,  I  come  to 
exactly  the  opposite  conclusion.  It  is  very  difficult  to  say  that  when  the  town  feued 
this  ground  in  the  immediate  vicinity  of  the  existing  buildings  in  the  city  of  Edinburgh, 
one  hundred  years  ago,  the  town  did  not  contemplate,  or  that  it  put  out  of  its  con- 
templation, the  possibility  that  in  one  hundred  years  the  land  might  be  feued.  The 
rent  which  was  stipulated, — £2,  10s.  an  acre, — was  not,  I  suspect,  in  1750,  the  ordinary 
agricultural  value  of  land  in  that  vicinity.  Neither  do  I  think  that  if  that  had  been 
stipulated  as  the  feu-duty  of  a  building  feu  it  would  have  been  below  feu-duties  which 
were  exacted  from  ground  more  nearly  connected  with  the  existing  buildings  than  this 
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was.  I  therefore  think  that  this  case  is  one  in  which  we  may,  without  any  danger  of 
trenching  upon  the  intention  of  the  parties,  give  effect  to  the  plain  words  which  they 
hare  used. 

The  other  suggestion,  to  limit  the  superior's  obligation  by  the  amount  of  the  feu- 
dnty,  is  also  one  upon  which  it  is  unnecessary  that  we  should  express  any  decided 
opinion  here,  because  there  are  no  materials  in  the  record  for  raising  that  question.  It 
is  not  said  that  the  burden  exceeds  the  feu-duty,  and  until  a  case  of  that  kind  is  fairly 
presented  I  do  not  think  it  is  necessary  we  should  decide  the  somewhat  difficult 
questions  which  have  been  raised  on  this  matter.  But  I  see  great  difficulty  in  the  way 
of  any  such  limitation. 

A  third  suggestion  was  made,  which,  however,  seems  to  me  to  have  been  overruled 
by  the  previous  decisions.  It  has  been  suggested  that  the  feu-duty  should  be  taken  as 
the  value  or  rental  of  the  lands  at  the  time,  and  that  the  obligation  undertaken  by  the 
feu-contract  should  be  held  to  be  limited  to  the  amount  of  assessment  on  that  property. 
I  do  not  think  that  principle  can  be  reconciled  with  the  judgments  already  pronounced, 
and  therefore,  upon  the  whole  of  this  matter,  I  think  it  safer  to  rest  upon  the  words  of 
the  contract,  if  we  have  constnied  them  aright. 

There  was  no  doubt  a  point  raised  upon  the  usage,  and  certainly  there  are  some  dicta 

in  the  cases  on  this  head  as  to  the  effect  of  usage  in  construing  a  contract  of  this  kind. 

Xow,  it  is  quite  plain  that  usage  of  submitting  to  a  burden,  fulfilling  an  obligation,  or 

paying  a  debt,  is  a  much  stronger  element  in  the  construction  of  an  obligation  than  the 

mere  non-assertion  of  a  right.     A  debtor  may  be  fairly  presumed  not  to  pay  unless  he 

thinks  he  is  liable,  and  means  to  acknowledge  his  liability.     It  does  not  follow  with 

equal  strength  that  the  non-assertion  of  a  right  on  the  part  of  the  creditor  implies  that 

he  means  to  abandon  his  right ;  and  in  this  case,  if  the  obligation  is  rightly  construed, 

I  do  not  see  [509]  ^^^^  ^^^  non-assertion  of  the  right  to  relief  can  deprive  the  creditor 

of  the  right  now  to  make  a  demand.     It  certainly  cannot  construe  the  term  "  public 

harden "  not  to  include  poor-rates,  because,  by  the  rule  of  law,  it  has  been  held  that 

these  terms  do  include  poor-rates.     Therefore,  upon  these  grounds  I  am  of  opinion  that 

the  legitimate  result  of  these  considerations  is,  that  this  obligation  extended  to  poor-rates, 

and  that  there  are  no  grounds  for  limiting  the  liability  of  the  town  under  that  obligation. 

The  only  other  observation  which  I  think  it  necessary  to  make  is  with  regard  to  the 

cess.     It  seems  that  these  lands  paid  cess  to  the  county  at  the  date  of  the  obligation. 

Since  that  time  an  Act  of  Parliament  was  passed  by  which  they  were  brought  in  to 

contribute  also  a  portion  of  cess  to  the  property  of  the  town.     Now,  I  am  quite  clearly 

of  opinion  that  that  second  burden  is  not  one  that  can  fall  under  the  obligation  here,  it 

being  a  burden  imposed  by  subsequent  legislation.     With  this  exception,  I  am  for 

adhering  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Cowan. — From  the  feu-contract,  dated  in  September  1757,  it  appears  that  the 
knds  were  originally  taken  in  feu  from  the  city  of  Edinburgh  in  1738.  Their  extent 
was  nine  acres  or  thereby,  and  the  feu-duty  25  bolls  6  pecks  of  barley  and  10  bolls  of 
wheat  yearly.  The  contract  of  1757,  after  setting  forth  the  feu,  narrates  that  the  city 
had  agreed  that  one-half  of  the  feu-duty  should  be  sold  to  the  feuar  at  twenty-six  years' 
purchase,  and  that,  on  payment  of  the  purchase-money,  the  remainder  of  the  feu-duty, 
consisting  of  5  bolls  of  wheat  and  12  bolls  2  firlots  of  barley,  should  be  inserted  in  the 
feu-contract  as  the  reddendo  payable  by  the  feuar.  The  deed  then  proceeds  in  usual 
terms  to  dispone  the  lands  in  feu,  to  be  held  of  the  city  for  the  yearly  payment  of  said 
amount  of  feu-duty,  and  that  for  all  other  burden,  demand,  or  secular  service  whatever. 
Then  follows  the  clause  of  warrandice  and  relief  set  forth  in  the  record. 

As  affecting  the  construction  of  this  clause,  it  is  material  to  observe  that,  in  narrating 
the  subjects  of  the  feu^  the  lands  are  specially  set  forth  in  the  deed  as  to  be  holden  of 
the  city,  "  with  the  houses  and  planting  built  and  planted  or  to  be  built  and  planted 
thereupon."  This  is  important,  as  demonstrating  not  only  that,  at  the  date  of  the  deed, 
there  were  houses  on  the  lands,  but  that  the  erection  of  other  houses  was  within  the 
contemplation  of  the  parties.  Nor  is  it  surprising  that  it  should  be  so,  seeing  that  the 
locality  of  the  lands  was  in  the  near  neighbourhood  of  the  city,  being  described  as  parts 
"of  the  lands  of  St  Leonards,  lying  on  the  north  side  of  the  Gibbet  Loan,  near 
Edinburgh,  belonging  in  property  to  the  city." 

The  grain  feu-duty  was  to  be  accounted  for  and  rated  conform  to  the  highest  fiars  of 
the  county  of  Mid-Lothian,  payable  yearly  at  Whitsunday.  There  was  further  declared 
to  be  payable  by  the  feuar  half  the  amount  of  the  feu-duty  at  the  end  of  each  twenty- 
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five  years,  as  commutation  for  the  entry  of  heirs  and  singular  successors  in  all  time 
coming. 

These  are  the  material  parts  of  the  deed  in  which  the  obligation  for  relief  which  is 
for  construction  occurs;  and  the  two  questions  which  have  arisen  and  been  argued 
regard,  firsts  the  liability  of  the  superiors  for  augmentations  of  stipend,  and,  second, 
their  liability  for  poor-rates  assessed  upon  the  lands  and  houses  thereon  built 

(1)  As  regards  augmentation  of  stipend :  I  concur  in  the  views  which  have  been 
stated,  being  of  opinion  that  the  case  of  Cunningham  v,  Cuthbertson,  and  Low  r. 
Bethune  founded  on  in  the  case  of  Cunningham,  are  conclusive  authorities  on  this 
point.  I  am  not  aware  that  in  any  of  the  subsequent  cases  the  authority  of  these 
decisions  has  been  disputed,  provided  the  terms  of  the  clause  and  the  circumstances  in 
which  the  question  of  relief  is  raised  are  substantially  the  same.  And  on  comparing 
this  case  with  that  of  Cunningham,  I  do  not  find  that  substantially  there  is  any  real 
difference.  There  the  clause  obliged  the  disponer  to  warrant  "from  all  payments  of 
any  teinds  or  minister's  stipend  forth  of  the  said  lands  in  all  time  coming."  Here  it  is 
all  teinds,  minister's  stipends,  &c.,  which  do  or  may  affect  the  lands  now  and  in  all  time 
coming.''  The  latter  [510]  ^  ^^^  more  stringent  of  the  two.  In  neither  case  was  there 
any  stipend  exigible  from  the  lands  at  the  time,  and  in  neither  case  were  the  teinds 
disponed  to  the  vassal.  Augmentations  of  stipend  were  held  to  be  within  the  clause  in 
the  decided  case,  and  on  the  same  grounds  that  conclusion  alone  can,  as  I  think,  he 
reached  in  the  present  case. 

(2)  The  more  important  question  relates  to  the  relief  of  poor-rates.  The  construction 
of  similar  clauses  has  been  the  subject  of  much  litigation  in  recent  times,  more 
particularly  since  the  passing  of  the  Act  of  1845,  the  burden  of  poor-rates  having  since 
then  so  greatly  increased,  and  the  lands  having  become  so  much  more  valuable  through 
the  erection  of  houses  on  them. 

That  a  clause  so  expressed  includes  poor-rates,  under  the  term  "other  pahlic 
burdens,"  does  not  admit  of  any  dispute.  It  has  been  so  ruled  authoritatively,  l^or 
was  this  questioned  at  the  debate,  unless  there  appear,  from  the  terms  and  provisions  of 
the  deed  in  which  the  clause  occurs,  good  ground  for  holding  the  parties  to  the  contract 
to  have  intended  the  words  to  be  of  a  different  meaning.  In  this  contract,  however, 
there  is  nothing  on  which  any  argument  to  that .  effect  can  be  maintained ;  and 
whatever  room  there  may  be  for  limiting  the  extent  of  the  liability,  it  must  be  held 
that  the  clause  of  relief  here  does  embrace  poor-rates. 

The  superiors,  however,  contend  that  the  relief  competent  to  the  vassal  cannot 
embrace  the  whole  assessment  imposed  on  the  subjects  as  they  at  present  exists  hut 
should  be  limited  to  that  portion  of  it  which  effeirs  to  the  value  of  the  lands  as  at  the 
date  of  the  feu-contract     This  question  has  been  frequently  the  subject  of  consideration 
by  the  Court ;  and  all  that  can  be  contended  for  on  the  one  side  and  the  other  will  he 
found  in  the  report  of  those  decisions.     The  case  of  Hunter  v.  Chalmers,  16th  Julj 
1858,  was  peculiar,  in  this  respect,  that  the  only  relief  claimed  by  the  vassal  was  of 
such  proportion  of  the  poor-rate  assessed  upon  the  lands  and  houses  as  effeired  to  the 
amount  of  feu-duty  ;  but  the  principles  recognised  in  the  judgment  involved  the  more 
general  question,  whether  relief  of  the  whole  poor-rates  payable  from  the  subjects,  not- 
withstanding its  increased  value  through  the  erection  of  houses,  was  or  was  not  within 
the  purview  of  the  clause  ?    And  that  more  general  question  has  been  expressly  before 
the  Court  in  the  more  recent  cases  of  Paterson's  Trustees  v.  Hunter,  10th  December  1863, 
and  Nisbet  v.  Lees,  15th  June  1869.     In  both  of  these  cases  the  question  was  con- 
sidered, whether  such  a  clause  of  relief  as  we  have  here  covered  poor-rates  imposed  on 
the  buildings  erected  on  the  ground  as  well  as  poor-rates  on  the  ground  itself,     it  was 
ruled  that  it  did.     No  doubt  in  these  cases  there  were  peculiarities  which,  it  was  con- 
tended, must  have  the  effect  of  shaking  their  authority  as  precedents  on  the  general 
question.     In  that  of  Nisbet,  the  peculiarity  was  that,  from  the  terms  of  the  contract, 
it  appeared  to  have  been  within  the  contemplation  of  the  parties  that  buildings  should 
be  erected  on  the  feu.     The  same  peculiarity,  however,  seems  to  exist  in  this  case. 
Having  regard  to  the  words  quoted  from  the  contract,  it  is  difficult  to  reach  any  o&er 
conclusion  than  that,  not  the  houses  existing  at  the  date  of  the  deed  only,  but  houses 
that  were  to  be  built  on  the  ground,  were  in  the  view  of  the  contracting  parties.    But, 
apart  from  this  consideration,  there  does  not  seem  to  me  any  good  ground  aet  forth  in 
this  record  for  holding  the  erection  of  houses,  as  built  at  the  date  of  this  action,  other 
than  a  legitimate  use  of  the  ground  by  the  vassal.     There  are  no  data  given  by  the 
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defenders  on  which  any  other  conclusion  can  be  reached.  The  valuation,  on  which  the 
assessment  has  been  imposed,  is  not  apportioned  between  the  lands  and  houses  as  these 
existed  at  the  date  of  the  feu-contract,  and  houses  erected  since  that  date.  It  is,  in 
truth,  only  the  general  question,  whether  rating  on  houses,  as  well  as  on  lands,  was  to 
he  held  embraced  within  the  clause,  irrespective  of  the  date  of  their  erection.  Further, 
it  is  not  alleged  that  a  large  and  expensive  manufactory  or  other  unusual  erections  have 
been  put  on  the  ground.  Such  a  case  has  been  stated  in  the  previous  decisions  to  be 
exceptional.  We  have  not  to  consider  such  a  case.  Neither  have  we  to  consider,  under 
this  record,  the  case  of  the  whole  ground  being  covered  with  streets  and  houses.  A  few 
houses  only  appear  to  have  been  erected  when  this  action  was  brought,  and  the  poor- 
rates,  of  which  relief  is  sought,  amount  for  the  last  [511]  year  in  the  state  (1864-65) 
only  to  £22,  17s.  6d.,  while  the  feu-duty,  converting  the  original  reddendo  into  money 
as  at  the  highest  fiars  prices,  is  between  £40  and  £50.  To  that  may  require  to  be 
added  a  proportion  of  the  taxed  amount  of  the  casualties  on  the  one  hand,  and  on  the 
other  the  amount  of  the  other  burdens.  That  is  the  case  with  which  alone  we  have 
to  deal 

The  defenders*  counsel  said  that  it  was  all  but  certain  that  in  a  few  years  the  ground 
would  come  to  be  covered  with  buildings,  the  poor-rates  on  which  might  be  equal  to  the 
feu-duty,  or  exceed  it.  Along  with  the  Judges  who  decided  questions  of  a  similar  kind 
in  the  cases  to  which  I  have  referred,  I  do  not  say  whether  or  not  the  superiors  in  that 
event  might  not  have  ground  to  contend  that  they  cannot  be  liable  for  any  such  excess 
of  payment.  It  may  be  so.  We  have  no  such  case  before  us ;  and  it  will  be  time 
enough  to  consider  the  question  when  it  arises. 

A  different  principle  of  adjustment  has  been  repeatedly  suggested,  viz.  that  the 
agricultural  value  of  the  subject  should  be  estimated  by  the  feu-duty,  and  a  proportional 
allotment  of  the  cumulo  assessment  on  that  footing  be  laid  on  the  superior.  There  is 
much  equity  in  that  mode  of  solving  the  rights  of  parties,  and  I  feel  the  force  of  the 
reasoning  by  which  it  is  supported.  The  decisions  to  which  I  have  referred,  however, 
appear  to  have  been  pronounced  on  the  footing  that  such  a  principle  of  adjustment  was 
inadmissible.     1  do  not  think  that  the  question  in  this  view  of  it  is  open  in  this  Court. 

Lord  Benholme. — I  concur  in  the  views  which  have  been  expressed  by  your  Lord- 
ship and  Lord  Cowan.  On  the  last  point,  I  was  at  a  loss  to  find  out  from  the  record 
whether  any  distinction  was  taken  between  the  proper  land  burdens  these  nine  acres 
always  laboured  under,  and  the  new  burden  which  is  said  to  have  been  imposed  by  the 
Act  of  Parliament  extending  the  royalty.  I  see  nothing  about  that  on  the  record,  and 
I  was  somewhat  at  a  loss  to  know  what  the  plea  was.  At  the  bar  it  was  certainly  stated 
that  this  was  a  new  tax  levied  under  a  new  Act  of  Parliament ;  but  although  the  tax 
was  a  tax  existing  quoad  these  nine  acres,  it  was  imposed,  as  I  understand,  by  the  Act 
of  Parliament  extending  the  royalty.  Now,  if  that  be  so,  I  think  the  Lord  Ordinary 
has  gone  beyond  his  own  issue.  In  his  interlocutor  of  March  1868  he  only  speaks  of 
burdens  of  the  classes  specified  which,  at  the  date  of  the  feu-contract,  did  by  law  affect 
the  subject  under  the  then  existing  law.  Now,  I  do  not  think  that,  under  the  then 
existing  law,  this  was  a  burden.  An  Act  of  Parliament  passed  which  made  it  a  burden, 
thereby  relieving  the  town  to  a  certain  extent ;  but  the  Lord  Ordinary  seems  to  me  to 
have  made  no  distinction  between  the  land-tax  and  the  burgh  £rtent,  and  has  held  them 
both  to  be  included.  I  understand  your  Lordship  and  Lord  Cowan  to  hold  that  that  is 
not  following  out  his  own  ratio.  With  that  exception,  I  would  adhere  to  the  inter- 
locutor of  the  Lord  Ordinary. 

Lord  Justick-Clerk. — I  wish  to  make  one  remark  on  the  case  of  Hunter  v,  Chalmers, 
which  Lord  Cowan  adverted  to,  because  I  think  that  in  some  of  the  other  decisions  the 
import  of  that  case  has  been  somewhat  misapprehended.  It  seems  to  have  been  thought 
that  the  Court  there  intimated  a  limited  liability  corresponding  to  the  feu-duty  of  the 
superior.  That  case  did  not  raise,  and  could  not  raise,  any  question  of  that  kind.  It 
was  not  an  action  by  a  vassal  for  relief  of  his  feu-duty  under  the  clauses,  but  an  action 
by  the  superior  for  the  feu-duty  itself ;  and  the  vassal  pleaded  compensation  by  retention 
to  the  extent  of  the  poor-rates  paid.  The  Court  gave  him  the  full  amount  that  he  had 
paid.  They  could  not  have  given  him  any  more ;  and  therefore  I  do  not  think  that 
case  in  any  way  supports  the  idea  that  an  obligation  of  that  kind  is  limited  by  the 
amount  of  the  poor-rates. 

Lord  Neaves  was  absent. 

The  Court  pronounced  this  interlocutor  : — "  Find  that  the  defenders  (reclaimers) 
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the  party  ultimately  successful  is  not  to  obtain  the  expenses  of  a  first  unsuccessful  trial, 
we  have  certainly  gone  no  further  than  to  lay  down  this  as  the  general  rule,  and  have 
expressly,  and  as  I  think  wisely,  left  the  door  open  for  the  consideration  of  all  special 
cases,  and  the  exclusion  from  the  operation  of  the  rule  of  those  which  cannot  fairly  and 
reasonably  be  brought  within  its  scope.  I  am  of  opinion  that  there  are  specialties  in 
the  present  case  which  render  it  an  exception  from  the  rule,  even  supposing  the  rule  to 
be  in  itself  imassailable. 

Lord  Murb. — Being  aware  that  a  difference  of  opinion  had  arisen  with  reference  to 
ttie  question  of  expenses  in  this  case,  I  have  carefully  examined  the  various  decisions 
bearing  upon  the  point,  with  the  view  of  ascertaining  in  what  circumstanoes  the  party 
ultimately  successful  had  been  held  entitled  to  the  expenses  of  a  first  trial  in  which  the 
verdict  had  been  against  him. 

The  two  most  recent  cases, — Lyell  v,  Gardyne,  and  M'Bride  v,  Williams, — were 
decisions  in  favour  of  the  claim  for  the  expenses  of  both  trials,  and  seem  at  first  sight 
to  point  to  the  conclusion  that  the  party  who  is  ultimately  successful  should  on  that 
ground  be  found  entitled  to  the  full  expenses.  But  on  reconsidering  these  decisions,  I 
am  satisfied  that  they  were  both  dealt  with  as  special  cases,  and  that  they  do  not  involve 
any  departure  from  the  general  rule  laid  down  in  Lindsay  v.  Shield.  That  rule,  on  the 
contrary,  appears  to  me  to  have  been  distinctly  approved  of,  and  adopted ;  and  the 
expense  of  the  first  trials  were  allowed  in  both  cases  in  respect  of  the  conduct  of  the 
pursuers.  Now,  in  dealing  with  the  present  case,  it  must  be  kept  in  view  that  it  is 
one  in  which  the  first  verdict  was  set  aside,  not  upon  an  exception  in  point  of  law,  but 
as  being  contrary  to  evidence ;  and  that  a  few  years  before  the  decision  in  Lindsay  v. 
Shield,  the  pursuer  would  not  have  been  allowed  a  new  trial  except  on  the  condition  of 
paying  the  expenses  of  the  first  It  was  found,  however,  that  that  condition,  rigidly 
enforced,  was  calculated  to  operate  unfairly  in  many  cases ;  and  in  Lindsay  t*.  Shield 
the  question  of  expenses  was  reserved  until  the  final  determination  of  the  cause,  when 
it  was  deliberately  decided  that  a  party  who  had  succeeded  on  a  second  trial,  but  failed 
on  the  first,  was  not,  as  a  general  rule,  entitled  to  the  expenses  of  the  first  in  which  he 
had  been  unsuccessful ;  and  a  similar  decision  was  pronounced  in  Barns  v,  Allan.  The 
question,  therefore,  here  is,  whether  the  present  case  can  be  regarded  as  an  exception  to 
the  general  rule.  I  do  not  think  it  can,  upon  the  ground  of  there  having  been  any 
mi8con-[44]-duct  of  the  cause  upon  either  side,  and  the  only  specialty  connected  with  it 
appears  to  me  to  consist  in  this,  that  the  pursuer  obtained  a  verdict  at  both  trials,  but 
that  the  first  verdict  was  considered  to  be  substantially  against  him,  and  was  set  aside 
upon  his  own  motion  for  that  reason.  I  therefore  agree  with  your  Lordship  in  the 
chair,  and  with  Lord  Ardmillan,  that  the  case  falls  within  the  category  of  those  where 
the  party  gaining  the  second  trial  has  lost  the  first,  and  as  I  am  unable  to  regard  it  as 
an  exceptional  case,  I  have  come  to  the  same  conclusion  as  your  Lordship. 

The  following  interlocutor  was  pronounced : — "  Apply  the  verdict,  and,  in  respect 
thereof,  decern  against  the  defenders  for  payment  to  the  pursuer  of  J&200  of  damages ; 
and  having  heard  parties  on  the  question  of  expenses  of  the  first  trial  before  the  Judges 
of  this  Division,  with  the  assistance  of  Lord  Mure,  in  accordance  with  the  opinions  of 
the  majority  of  the  said  five  Judges,  find  the  pursuer  entitled  to  expenses,  with  the 
exception  of  the  expenses  of  the  first  trial :  Find  the  defenders  entitled  to  the  expenses 
of  the  discussion  before  the  said  five  Judges:  Modify  the  same  to  ten  guineas, and 
decern  against  the  pursuer  for  payment  to  the  defenders  of  said  sum  accordingly :  Allow 
the  pursuer  to  lodge  an  account  of  the  expenses  to  which  he  has  been  found  entitled, 
and  remit,''  <&c. 

LiNDSAT  &  Patkraon,  W.S. — HoPE  &  Mackay,  W.S. — Agents. 

[Re/erred  to,  Macdonald  v,  Wyllie  &  Son,  1898,  1  F.  339.] 
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Xo.  108.  VIII.  Macpherson,  494.     4  Feb.  1870.     1st  Div.—Sheriff  of  Aberdeen- 

shire, M. 

Georgb  Walker  and  Others  (Trustees  of  the  United  Presbyterian  Church, 
George  Street,  Aberdeen),  Complainers  and  Bespondents. — 

B.'F.  Gordon — Shand. 
John  Shekar,  Respondent  and  Appellant. — Sol-Gen,  Clark — Rittherfurd, 

Property — Conterminous  Feuara — Mutual  Gable — Local  Custom, — By  local  custom  in 
Aberdeen,  one  who  pays  for  4^  inches  of  a  mutual  gable  is  entitled  to  take  band  there 
in  to  the  depth  of  9  inches,  and  to  build  on  9  inches  of  its  breadth.  One  of  two  con- 
terminous feuars  bmlt  upon  the  extremity  of  his  feu,  and  the  other  paid  for  4|  inches 
of  the  gable.  Both  parties  had  acquired  their  feus  from  the  same  author,  under  dis- 
positions of  the  same  date,  containing  a  declaration  that  in  the  event  of  the  disponee 
building  on  the  extremity  of  his  march  the  adjoining  feuar  should  be  entitled  to  take 
band  on  paying  an  equivadent  therefor.  Held  that  the  effect  of  this  clause  was  to  secure 
to  either  feuar  the  privilege  of  a  mutual  gable,  in  the  event  of  his  neighbour  building 
upon  the  verge  of  his  own  feu,  and  that  the  party  paying  for  4^  inches  of  the  wall 
was  entitled  to  take  band  in  the  usual  way. 

By  feu-disposition,  dated  3d  September  1821,  the  Commissioners  of  the  Aberdeen 
Tannery  Company  conveyed  to  Andrew  and  John  Eamage,  their  heirs  and  successors, 
a  piece  of  ground  in  George  Street  there,  with  the  following  declaration : — '^  That  if  the 
said  Andrew  Kamage  and  John  Kamage,  or  their  foresaids,  shall  build  on  the  extremity 
of  their  south  march,  the  coterminous  proprietor  or  feuar  shall  be  entitled  to  take  band  * 
in  the  same  on  paying  to  them  an  equivalent  for  such  privilege  according  to  the  valua- 
tion of  tradesmen  mutually  named ;  and  further,  that  the  said  Andrew  Bamage  and 
John  Eamage,  and  their  foresaids,  and  their  neighbouring  feuar  on  their  south  march, 
shall  build  and  be  at  the  mutual  [495]  expense  of  erecting  and  maintaining  a  division  wall 
six  feet  high,  of  brick  or  stone  and  lime,  of  sufficient  dimensions,  and  built  one  half  on 
each  of  their  feus,  at  the  sight  of  tradesmen  mutually  chosen ;  but  declaring  that  either 
of  the  feuars  may  build  gable  walls  on  their  marches,  or  heighten  the  division  wall 
above  the  said  six  feet,  the  feuar  so  doing  being  at  the  expense  of  the  same  himself." 

By  another  feu-disposition,  of  the  same  date  with  that  above-mentioned,  the 
Commissioners  of  the  Tannery  Company  conveyed  to  the  United  Associate  Congregation 
in  Aberdeen  a  piece  of  ground  contiguous  to  that  disponed  to  the  Messrs.  Bamage,  with 
a  declaration,  mutatis  mutandis^  the  same  as  that  quoted  above. 

The  division  wall  referred  to  in  these  dispositions  was  never  built.  Shortly  after 
acquiring  their  feu,  the  United  Associate  Congregation  erected  a  church  thereon,  which 
was  built  entirely  on  their  own  ground,  and  up  to  the  verge  of  their  property. 

Thereafter  the  Messrs.  Ramage  purchased  from  the  church  trustees  the  privilege 
of  taking  band  in  the  gable  of  the  church  adjoining  their  feu.  Four  and  a-half  inches 
of  the  breadth  of  the  wall  was  valued  by  persons  mutually  chosen  at  £17,  and  this  sum 
having  been  paid  to  the  church  trustees  by  Messrs.  Ramage,  they  erected  on  their  feu 
a  one-storey  building,  separated  from  the  church  by  a  pend,  the  lintels  whereof  were 
inserted  in  the  church  wall  to  a  depth  of  4^  inches. 

In  1868  Mr.  John  Sherar,  who  had  acquired  the  ground  feued  to  Andrew  and 
John  Ramage,  commenced  to  heighten  the  premises,  and  in  doing  so  took  band  in  the 
church  gable,  and  built  thereon  to  the  extent  of  nine  inches  of  its  breadth,  whereupon 
the  church  trustees  petitioned  the  Sheriff  for  interdict  against  his  making  use  of  their 
wall  to  a  greater  extent  than  4^  inches  thereof,  and  for  removal  of  the  building  then 
in  the  course  of  erection. 

Answers  were  lodged,  and  a  record  was  made  up,  in  which  the  respondent  (Sherar) 
stated  that  his  predecessors,  in  making  the  pend  which  separated  their  building  from 
the  church,  had  inserted  the  lintels  in  the  petitioners'  wall  to  the  depth  of  4^  inches 
only,  in  order  to  save  expense,  and  because  no  more  was  required  to  render  their 
building  sufficient.  He  also  averred — (Stat.  11)  "When  a  neighbouring  proprietor 
pays  for  the  privilege  of  taking  band  on  his  neighbour's  wall,  the  invariable  rule  is, 

*  An  expression  used  to  denote  the  right  of  inserting  the  band-stones  and  beams  of 
a  building  in  the  course  of  erection  into  the  wall  of  an  adjoining  tenement. 
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that  he  pays  for  four  and  one  half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
hy  huilding  on  nine  inches  of  the  breadth  of  said  wall,  said  additional  building  also 
becoming  mutual  property  thereafter."  (Stat.  12)  "  When  the  respondent's  pre- 
decessors paid  for  the  petitioners'  gable  wall,  and  obtained  the  privilege  of  taking  band, 
there  was  no  restriction  of  their  right  to  do  so  only  to  the  extent  of  four  and  one  half 
inches."  (Stat.  13)  "  YHien  the  respondent's  predecesaora  paid  the  sum  of  j&17  for 
their  right  to  take  band  on  the  north  wall  of  the  petitioners'  church,  that  sum  was  the 
value  of  a  wall  of  nine  inches  in  breadth,  as  stated  in  article  11th."  (Stat  14)  "  When 
the  respondent's  predecessors  paid  for  and  took  possession  of  said  north  wall  of  the 
petitioners'  church,  it  was  valued  by  men  mutually  chosen,  in  terms  of  the  clause  in 
the  petitioners'  feu-disposition ;  and  said  sum  of  £17  was  the  value  so  put  upon  it." 

These  statements  the  petitioners  denied. 

A  proof  was  allowed,  in  the  course  of  which  evidence  was  adduced  at  great  length 
as  to  the  custom  in  Aberdeen  of  taking  band.  A  number  of  skilled  witnesses  con- 
curred in  testifying  that,  according  to  the  invariable  practice,  when  a  person  paid  for 
4^  inches  of  the  thickness  of  a  mutual  gable,  he  had  the  privilege  of  banding  to  the 
extent  of  other  4^  inches — i,e,  9  inches  in  all. 

[496]  On  28th  April  1869  the  Sheriff-substitute  (Thomson)  pronounced  this 
interlocutor: — "Finds  that,  by  the  petitioners'  feu-disposition,  dated  3d  September 
1821,  it  is  provided  that,  if  their  predecessors  should  build  on  the  extremity  of  their 
south  or  north  marches,  the  coterminous  proprietor  or  feuar  should  be  entitled  to  take 
band  in  the  same  on  paying  to  them  an  equivalent  for  such  privilege,  according  to  the 
valuation  of  tradesmen  miitually  chosen :  Finds  that,  in  1826,  the  respondent's  pre- 
decessor purchased  from  the  petitioners  the  right  to  take  band  in  the  north  wall  of  the 
petitioners'  church,  and  paid  therefor  £17  sterling :  Finds  that  there  is  no  evidence  of 
there  having  been  any  express  bargain  as  to  the  amount  of  breadth  of  the  wall  in  which 
the  respondent's  predecessor  was  to  take  band,  or  on  the  top  of  which  he  was  to  build,  in 
case  he  should  raise  his  tenement  to  a  greater  height  than  the  petitioners'  wall:  Finds 
that  the  respondent  has  failed  to  prove  his  averment,  that  when  a  neighbouring  pro- 
prietor pays  for  the  privilege  of  taking  band  in  his  neighbour's  wall,  the  invariable  rule 
is  that  he  pays  for  four  and  a-half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
by  building  on  nine  inches  of  the  breadth  of  said  wall :  Finds  that  that  rule  does  not 
apply  where,  as  in  the  present  case,  the  wall  is  built  entirely  upon  the  ground  which 
belongs  to  the  feuar  who  erected  the  wall ;  and,  with  these  findings,  appoints  the  case 
to  be  enrolled  for  further  procedure." 

On  appeal  against  the  foregoing  interlocutor,  the  Sheriff  (Jameson)  adhered,  and  the 
respondent  (Sherar)  appealed  against  both  judgments. 

At  advising, — 

Lord  Kinloch. — The  question  in  this  case  was  raised  by  a  petition  presented  by 
George  Walker  and  Others,  trustees  of  the  United  Presbyterian  Church  in  George 
Street,  Aberdeen,  against  Mr.  John  Sherar,  the  proprietor  of  the  ground  adjoining  that 
on  which  the  church  is  situated.  The  object  of  the  application  was  to  prevent  Mr. 
Sherar  from  building  on  the  north  wall  of  the  church  to  a  greater  extent  than  4J 
inches  in  breadth ;  to  have  him  ordained  to  take  down  what  building  he  had  erected  on 
the  wall  to  a  greater  breadth  than  this,  and  interdicted  against  any  further  alleged 
encroachment  of  the  same  kind. 

In  the  process  which  ensued  a  voluminous  proof  was  led,  coniprising  evidence,  the 
Sheriff-substitute  informs  us,  from  "  almost  every  architect  and  builder  in  Aberdeen." 
On  advising  this  proof  the  Sheriffs  came  successively  to  a  conclusion  in  favour  of  the 
pursuers,  and  pronounced  in  terms  of  the  prayer  of  the  petition. 

I  think  the  Sheriffs  have  come  to  an  erroneous  conclusion  in  these  judgments.  The 
case  seems  to  me  to  lie  in  a  very  narrow  compass. 

By  the  deed  giving  the  pursuers  a  right  to  the  ground  occupied  by  their  church  it 
was  provided  that  if  the  disponees  should  build  on  the  extremity  of  tiieir  march  "the 
conterminous  proprietor  or  feuar  shall  be  entitled  to  take  band  in  the  same,  on  paying  to 
them  an  equivalent  for  such  privilege,  according  to  the  valuation  of  tradesmen  mutually 
chosen."  It  is  proved  that  the  author  of  the  now  conterminous  proprietor,Mr.  Sherar, 
paid  a  sum  fixed  in  the  way  stipulated  as  the  price  of  the  privilege  thus  reserved. 

The  proof  which  has  been  led  in  regard  to  the  usage  in  the  town  of  Aberdeen  proves 
in  the  most  conclusive  manner,  and  with  a  rare  unanimity  of  evidence,  what  is  the 
meaning  of  the  phrase  "to  take  band"  as  usually  employed  in  that  locality.  The 
person  entitled  to  take  band  pays  to  the  extent  of  4^  inches  the  cost  of  the  wdl  of  hia 
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contenniiious  neighbour,  and  thereupon  is  entitled  to  use  the  wall  to  the  extent  of  9 
inches  for  his  band-stones  or  beams ;  and  also  (aa  is  proved  to  be  a  universal  sequence) 
to  build  on  the  wall  to  the  same  extent  in  raising  his  own  wall  to  a  greater  height. 
The  substance  of  what  is  done  is  just  this — that  the  wall  ia,  to  this  extent  of  9  inches, 
a  mutual  wall,  each  paying  for  it  to  the  extent  of  one-half,  and  each  entitled  to  use  the 
whole  9  inches  of  the  wall. 

[497]  I  think  it  follows,  from  the  terms  of  the  title,  coupled  with  this  proof  of  custom, 
that  the  defender,  Mr.  Sherar,  was  and  is  entitled  to  take  band  in  the  wall  of  the  church 
to  the  extent  of  9  inches,  he  or  his  author  having  paid  for  that  wall,  according  to  the 
admiBsion  of  the  pursuers,  to  the  extent  of  4^  inches,  according  to  custom.  This,  I 
think,  is  a  result  of  express  stipulation ;  and  I  cannot  find  anything  in  the  transactions 
or  proceedings  of  the  parties  sufficient  to  import  any  waiver  or  diminution  of  the  right. 

The  difficulty  by  which  the  learned  Sheriffs  have  been  troubled  arises  out  of  the 
fact,  that  in  the  ordinary  case  in  which  band  is  taken  the  wall  is  built  to  the  extent  of 
4^  inches  on  the  conterminous  property,  whereas  in  the  present  case  the  wall  stands 
entirely  on  the  ground  of  the  congregation.  The  difficulty  has  at  first  sight  some 
plausibility  of  aspect,  but  loses  it  entirely  on  a  closer  view.  It  is  justified  by  some 
opinions  given  in  the  course  of  the  evidence ;  but  to  mere  opinions,  apart  from  usage, 
I  can  give  no  further  weight  than  they  seem  to  me  intrinsically  to  merit.  The 
congregation  might  probably  have  built  to  the  extent  of  4^  inches  on  the  conterminous 
ground.  This  seems  to  have  been  as  much  their  right  as  was  the  right  of  the  con- 
tenninous  proprietor  to  take  band.  They  did  not  do  so,  and  in  this  way  threw  away 
4^  inches  of  soil.  Sibi  imputent.  Their  doing  so  will  not  destroy  the  right  of  the 
contenninous  proprietor  to  take  band  in  the  bounding  wall  to  the  usual  extent,  he  or 
his  author  having  paid  the  usual  equivalent  for  the  privilege.  Mr.  Sherar  or  his  author 
paid  to  the  extent  of  4^  inches  for  thin  very  wall,  and  they  are  entitled,  by  virtue  of  the 
deed  and  this  payment,  to  use  the  wall  as  a  mutual  wall,  to  the  ordinary  extent  of  9 
inches.  They  are  entitled,  according  to  the  practice,  not  only  to  do  so  to  the  effect  of 
placing  in  it  their  bandstones  and  beams,  but  also  to  use  the  full  9  inches  of  breadth  for 
raising  their  own  wall  higher.  That  the  congregation  have,  for  whatever  reason,  chosen 
to  build  their  ^all  4^  inches  within  their  legal  bounds  will  not  in  the  least  affect  or 
limit  Mr.  Sherar's  right  in  regard  to  the  wall.  If  the  congregation  think  it  pro|)er  to 
claim  from  Mr.  Sherar  the  value  of  the  4^  inches  which  he  ha8  gut  more  than  the 
congregation  need  have  left  him,  they  may  do  so ;  but  I  would  not  rashly  guarantee  to 
them  success  in  this  claim.  In  the  meantime  there  is  nothing  in  the  fact  that  they 
have  sacrificed  this  small  stripe  of  soil  which  in  the  slightest  degree  affects  Mr.  Sherar's 
right  to  take  band  in  their  wall  to  the  customary  extent  of  9  inches,  or  diminishes  the 
obligation  on  their  side  to  submit  to  Mr.  Sherar's  so  doing. 

I  am  of  opinion  that  the  interlocutors  of  the  Sheriffs  should  be  recalled,  and  the 
defender,  Mr.  Sherar,  assoilzied. 

Lord  Deas. — This  is  a  case  requiring  some  attention.  I  am  not  surprised  at  the 
result  arrived  at  by  the  Sheriff-substitute  and  Sheriff,  looking  to  the  way  in  which  the 
case  was  pleaded  in  the  Sheriff-court.  The  11th  article  of  the  respondent's  statement 
sets  forth  that  "  when  a  neighbouring  proprietor  pays  for  the  privilege  of  taking  band 
on  his  neighbour's  wall,  the  invariable  rule  is  that  he  pays  for  4^  inches  of  the  wall, 
with  a  right  to  heighten  the  same  by  building  on  9  inches  of  the  breadth  of  said  wall, 
said  additional  building  also  becoming  mutual  property  thereafter."  This  averment 
apparently  put  the  respondent's  case  on  the  footing  of  local  usage  in  Aberdeen. 
Accordingly  a  long  proof  was  led  to  show  that  such  was  the  usage,  and  it  is  quite  plain 
that  the  Sheriff-substitute  and  Sheriff  were  led  to  think  that  the  case  turned  on  whether 
that  averment  was  or  was  not  proved.  Upon  the  import  of  the  proof  they  were  of 
opinion,  and  I  think  rightly,  that  the  usage  was  not  applicable  except  to  the  case  of  a 
party  building  to  the  extent  of  4J  inches  on  his  neighbour's  ground,  which  in  certain 
circumstances  it  appears  to  be  the  practice  of  Aberdeen  to  recognise  Jis  in  the  power  of 
the  party  who  first  proceeds  to  erect  a  ilwelling-house  on  ground  intended  for  a  street. 
^Is  to  casejs  in  which  a  party  has  confined  his  building  operations  entirely  within  his 
own  ground  the  proof  has  no  application  whatever.  No  usage  is  proved  applicable  to 
such  a  case  one  way  or  the  other.  If,  therefore,  the  question  had  been  whether  the 
respondent  had  proved  the  11th  article  of  his  statement  of  facts,  I  should  have  agreed 
with  the  Sheriffs  that  he  had  not  done  so. 

[498]  ^"t  t^^t  appears  to  me  not  to  be  the  question  here.     This  is  a  case  in  which 
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the  predecessors  of  both  parties  had  acquired  ground  from  a  common  author,  by  feu- 
dispositions  of  the  same  date,  and  almost  identical  in  their  terms.  By  these  title-deeds 
a  mutual  right  was  conferred  on  the  two  feuars,  to  the  effect  that  whichever  of  them 
should  first  build  on  his  ground,  the  other  should  be  entitled  to  take  band  in  the 
building  so  erected,  on  paying  for  the  privilege  according  to  a  valuation  to  be  made  by 
tradesmen  mutually  chosen.  There  is  not  a  word  as  to  the  extent  to  which  band  was 
to  be  taken;  that  was  left  to  be  determined  by  what  should  be  practically  found 
necessary,  so  far  as  not  regulated  by  usage  or  arrangement.  It  is  plain  that  usage  in 
cases  of  building  to  the  extent  of  4^  inches  on  the  neighbouring  ground  has  no 
application  to  this  case,  because  whether  such  a  right  was  or  was  not  implied  here,  no 
such  right  had  been  exercised.  But  the  properties  are  conterminous,  and  the  appellant 
could  not  take  band  in  any  other  way  than  by  dovetailing  his  building  into  his 
neighbour's  wall.  This  was  accordingly  done  to  the  extent  of  9  inches,  which  is  not 
said  to  have  been  too  much,  and  the  thing  which  was  valued  in  1820  was  this  taking  of 
band  with  the  ordinary  rights  implied  in  it,  and  the  sum  awarded  is  proved  to  have 
been  a  full  equivalent  for  9  inches  of  band,  with  its  relative  rights  and  privileges. 
Now,  we  all  know  what  taking  band  means,  and  the  only  peculiarity  here  is,  that 
besides  inserting  the  band-stones  in  the  usual  way,  it  is  proved  that  in  Aberdeen  the 
additional  privilege  is  understood  to  be  implied  of  building  on  the  top  of  the  wall,  to  the 
same  extent  to  which  band  is  taken  in  it  It  is  not  disputed  here  that  the  appellant, 
being  entitled  to  take  band,  was  consequently  entitled  to  build  on  the  top  of  the  wall ; 
but  what  is  contended  for  is  that  he  is  entitled  so  to  build  only  to  the  thickness  of  4^ 
inches.  That  seems  to  me  to  resolve  into  an  absurdity ;  for  it  really  would  be  nothing 
less  to  build  a  gable  wall  of  4^  inches  thick  on  the  top  of  the  respondent's  gable.  It 
requires  no  peculiar  skill  to  know  that  such  a  wall  could  neither  secure  the  comfort  of  a 
dwelling-house  while  it  stood,  nor  be  reckoned  on  as  even  safe  against  the  action  of 
wind  and  weather.  The  natural  result  would  be  the  falling  of  the  new  wall,  probably 
before  it  was  even  completed,  through  the  roof  of  the  respondents'  meeting^iouse.  The 
only  (K)nsistent  argument  would  be  that  the  appellant  was  not  entitled  to  build  on  the 
top  of  the  respondents'  wall  at  all.  But  the  right  to  build  being  conceded,  it  is  not 
reasonable  to  restrict  the  thickness  of  it  to  4^  inches,  and  no  instance  has  been  adduced 
of  such  a  restriction  even  in  Aberdeen,  where  thin  gables  certainly  seem  to  be  more  in 
favour  than  they  generally  are. 

My  opinion,  on  the  groimds  I  have  stated,  is  in  favour  of  the  appellant. 

Lord  Ardmillan. — I  have  felt  this  to  be  a  case  of  some  nicety,  but  the  con- 
clusion I  have  come  to  is  the  same.  I  cannot  agree  with  the  Sheriffs,  and  I  think  the 
solution  of  the  case  is  to  be  found  in  the  somewhat  peculiar  terms  of  the  titles.  The 
parties  received  on  the  same  day  their  titles  from  the  same  proprietors.  The  provision 
about  building  on  the  extremity  of  the  south  march,  and  the  extremity  of  the  south 
and  north  march,  really  means  just  that  each  feuar  building  On  the  extremity  of  his  fen 
is  so  to  build  on  the  extremity  of  his  property  next  that  of  his  neighbour  as  to  give  to 
the  conterminous  proprietor  the  benefit  of  a  mutual  wall.  If  that  be  so,  each  has  the 
right  to  penetrate  to  the  extent  of  4^  inches  beyond  the  line  of  division,  and  that  in 
practice  means  9  inches.  Now,  here,  when  the  two  deeds,  dealing  with  two  con- 
terminous properties,  set  forth  that  the  feuar  building  first  shall  so  build  as  to  give  the 
other  the  right  to  take  band,  that  means  that  he  is  so  to  build  as  to  give  his  neighbour, 
on  paying  for  it,  the  benefit  of  a  mutual  wall.  Now,  the  second  party  gives,  on  the 
valuation  of  tradesmen,  a  certain  sum — here  it  is  £17 — ^for  that  benefit,  and  I  think  the 
result  of  the  evidence  is  quite  clear,  that  what  he  paid  for  was  4^  inches  of  wall,  and 
the  right  to  band  in  his  neighbour's  wall  to  the  extent  of  4^  inches  more,  making  9 
inches.  I  think  the  result  of  the  pursuer's  contention  was  well  illustrated  by  Lord  Deas 
in  the  form  of  a  reductio  ad  absurdum,  as  reganlR  the  building  above  the  wall.  Ten 
witnesses  concur  in  saying  that  it  is  a  universal  consequence  of  the  right  to  take  band 
to  the  extent  of  4^  inches,  [499]  ^^^^^  i^  ^^^  party  coming  second  build  higher  than  the 
first,  he  is  entitled  to  build  proportionally  to  the  band  taken.  Therefore,  if  the  right  to 
band  amounts,  not  to  9  inches  in  all,  but  to  4  J  inches  only,  and  if  the  right  to  build 
higher  is  proportionate,  then  that  leads  to  this  result,  that  a  wall  of  4^  inches  in 
breadth  may  be  carried  to  a  height  of  three  storeys,  a  most  dangerous  operation,  and, 
as  I  think,  a  most  extravagant  supposition.  Practically,  it  would  be  out  of  the  ques- 
tion. Therefore,  I  think  the  result  of  a  right  construction  of  the  titles  and  of  the 
evidence  is  this,  that  if  there  is  mutuality  of  wall,  either  express  or  fairly  implied,  tlien 
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the  party  building  second  is  entitled  to  build  to  the  breadth  of  9  inches.  This  is  the 
eoQcliision  which  appears  to  me  justly  deducible  from  the  titles  and  from  the  proof.  I 
think  the  true  construction  of  the  titles  is,  that  each  party  is  so  to  build  as  to  enable 
the  conterminous  proprietor  to  get  the  benefit  of  mutuality  on  paying  for  it,  and  that, 
after  paying  for  it,  he  takes  benefit  from  the  settled  custom,  and  in  accordance  there- 
with, he  is  entitled  to  take  band  to  the  extent  of  4^  inches  more,  and  to  build  above 
the  wall  to  the  breadth  of  9  inches. 

Lord  President. — It  appears  to  me  that  the  decision  of  the  question  depends 
properly  and  directly  on  a  construction  of  the  titles  of  the  parties.  They  had  a  common 
author,  and  corresponding  obligations  to  each  other.  It  was  stipulated  with  regard  to 
the  one,  that  if  he  should  build  on  the  extremity  of  the  south  march  "  the  coterminous 
proprietor  or  feuar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an 
equivalent  for  such  privilege,"  &c.  The  obligation  on  the  other  party  was,  if  they  should 
build  on  the  extremity  of  their  south  or  north  marches,  "  the  coterminous  proprietor  or 
fenar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an  equivalent  for  such 
privilege,"  &c.  Now,  it  seems  to  have  been  assumed  in  the  Sheriff-court  that  the  case 
contemplated  in  the  title-deeds  necessarily  means  building  within  the  ground  of  the 
party  in  whose  title-deed  the  provision  is  found.  I  am  by  no  means  of  that  opinion, 
and  I  rather  agree  with  Lord  Kinloch  that  each  party  was  entitled  to  adopt  the  ordinary 
practice  of  building  a  mutual  wall,  partly  on  his  own  and  partly  on  his  neighbour's 
ground.  If  that  question  had  arisen,  I  should  have  been  disposed  to  hold  that  by  the 
custom  of  Aberdeen  each  was  entitled  to  build  on  i^  inches  of  his  neighbour's  ground. 
They  did  not  in  fact  do  so,  and  it  is  not  necessary  even  to  determine  that  they  had  the 
right,  because,  even  if  it  were  the  intention  of  their  author,  to  restrict  each  to  building 
on  his  own  feu,  there  can  be  no  doubt  that  the  party  so  building  was  taken  bound  to 
build  what  is  equivalent  to  a  mutual  wall,  and  therefore,  whether  it  was  to  be  on  his  own 
ground  or  partly  on  his  neighbour's,  it  is  still  a  mutual  wall.  Now,  we  do  not  require 
any  evidence  of  what  is  meant  by  a  mutual  wall  or  gable :  it  is  a  wall  in  which  there  is 
a  right  of  common  property  in  the  proprietor  of  the  one  house  as  much  as  in  the  other, 
whichever  party  builds  it.  But  of  course  the  one  that  does  not  erect  it  must  pay  a  part 
of  the  expense,  as  a  condition  of  his  right  of  common  property.  "  Taking  band  "  seems 
generally  to  mean  nothing  more  than  the  obtaining  of  such  a  right,  and  the  only  use  of 
the  evidence  here  appears  to  me  to  be  to  shew  what,  according  to  the  practice  of 
Aberdeen,  is  the  extent  to  which  the  non-builder  is  entitled  to  a  common  use  with  the 
builder  of  the  wall.  To  that  extent  the  evidence  is  valuable.  The  title-deeds  say  that 
the  party  coming  second  in  building  is  to  be  entitled  to  take  band, — that  is,  according 
to  the  ordinary  terms  and  conditions.  It  is  provided  that  there  is  to  be  a  mutual  wall, 
and  the  conterminous  proprietor  is  to  be  entitled  to  take  band, — that  is,  to  have 
the  usual  amount  of  common  property  in  that  gable  wall.  Now,  according  to  the  in- 
variable practice  of  Aberdeen,  when  the  second  party  comes  to  claim  that  privilege  he 
is  entitled  to  buy  4  J  inches  from  his  neighbour.  But  that  means  that  he  is  to  get  the  use 
of  9  inches.  That  is  quite  settled,  and  therefore  when  parties  express  themselves,  as  this 
superior  haa  done,  in  Aberdeen,  they  can  mean  nothing  else  than  what  is  ordinarily 
meant  in  the  case  of  a  mutual  wall.  It  was  earnestly  argued  for  the  respondent  in  the 
appeal,  that  the  case  fell  to  be  disposed  of  on  a  different  principle  from  that  of  a  mutual 
wall  built  partly  on  the  ground  of  the  one  party  and  partly  on  that  of  the  other,  because 
in  that  case  the  4 J  inches  are  [500]  i^  truth  on  his  own  ground,  and  therefore  he  does 
not  need  to  pay  for  them,  and  pays  only  for  the  portion  of  wall  on  golum  which  is 
not  his  own.  But  that  argument  is  of  no  weight  here,  because  it  was  intended  by  the 
titles  that  the  party  building  should  either  buUd,  partly  on  his  neighbour's  ground,  or 
entirely  on  his  own,  and  yet  it  was  to  be  a  mutual  wall.  He  is  therefore  bound  by  his 
own  title  to  what  he  complains  of  as  an  anomaly. 

It  is  said  again  that  in  fact  the  appellant  did  not  pay  for  more  than  4^  inches,  and 
what  he  paid  for  is  not  what  is  got  in  the  ordinary  case  in  Aberdeen.  But  that  plea  is 
untenable  on  the  evidence,  because,  though  there  is  no  written  proof  of  what  was  the 
understanding  of  parties  in  1826,  there  is  proof  of  what  was  paid  then  for  the  right  of 
taking  band,  and  that  was  £17 ;  and  all  the  witnesses  concur  in  saying  that  that  was  a 
full  price  then  for  the  usual  privilege  of  9  inches.  So  that,  if  we  agreed  with  the 
Sheriff,  we  should  deprive  the  appellant  of  what  his  predecessors  paid  for  in  1826,  and 
he  would  not  have  the  ordinary  privilege  of  the  possessor  of  a  right  to  a  mutual  gable. 
For  these  reasons,  I  come  to  the  same  result  as  your  Ix)rdships. 
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The  following  interlocutor  was  pronounced: — '^Hecall  the  interlocutors  of  the 
Sheriff  and  Sheriff-substitute  dated  respectively  the  28th  April,  2d  June,  and  30th 
July  1869 :  Find  it  proved  in  point  of  fact — (1)  that,  by  the  usage  of  Aberdeen,  a 
proprietor  who  has  right  to  take  band  in  the  gable  wall  of  the  immediately  adjoining 
proprietor,  who  has  built  on  the  extremity  of  his  property,  as  the  respondents  (peti- 
tioners in  the  inferior  Court)  in  this  case  did,  is  entitled  to  take  band  to  the  extent  of 
9  inches  in  that  wall,  and  to  build  on  the  top  of  that  wall  to  the  thickness  of  9  inches 
in  raising  the  height  of  his  own  house  above  the  height  of  that  wall,  on  condition 
always  of  indemnifying  the  said  adjoining  proprietor  for  the  uses  thus  taken  of  the  wall 
of  such  proprietor;  (2)  That  the  authors  of  the  respondents  (petitioners  in  inferior 
Court)  and  the  authors  of  the  appellant  feued  the  ground  belonging  to  them 
respectively  from  the  same  common  authors  on  the  same  day,  but  the  meeting-honse 
or  church  built  by  the  said  respondents'  authors  on  the  ground  so  feued  by  them 
was  erected  by  them  some  years  before  the  appellant  built  a  house  on  the  conterminous 
ground  so  feued  by  his  authors ;  that  the  said  meeting-house  or  church  was  so  erected 
by  the  respondents'  authors  on  the  extremity  of  their  north  march,  bounding  with  the 
appellant's  said  ground,  and  that  when  the  appellant's  authors  came  afterwards  to 
build  on  their  said  ground,  they  paid  to  the  respondents'  authors  the  full  price  or 
indemnity  accruing  to  them  for  the  right  to  take  band  in  and  build  on  the  respondents' 
said  wall  to  the  extent  of  9  inches  :  And  in  these  circumstances,  and  with  reference  to 
the  t^rms  of  the  title-deeds  of  the  parties,  find  in  point  of  law  that  the  appellant's 
operations  complained  of  were  lawful  operations,  and  therefore  refuse  the  prayer  of  the 
original  petition,  and  decern :  Find  the  appellant  entitled  to  expenses  in  this  Court  and 
in  the  inferior  Court,  and  remit,"  &c 

Morton,  Whitehead,  &  Greig,  W.S. — Rbnton  &  Gray,  S.S.C. — Agents, 
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Alexander  Morrison  (James  Paterson  s  Trustee). —  Watson. 
Jambs  Learmont  and  Company. — Balfour. 

Partnership — Trustee. — A  truster  directed  that  his  business  of  G.  P.  and  Co.  shoulil 
be  carried  on  by  his  son  for  behoof  of  himself  and  the  truster's  family,  an  annual 
balance-sheet  to  be  made  up  at  the  sight  and  to  the  satisfaction  of  his  trustees,  the 
profits  to  be  divided — one-half  to  his  son,  and  the  other  half  to  his  [501]  widow— 
and  the  trustees  to  have  a  discretionary  power  to  dissolve  the  firm,  and  wind  up  the 
business.  After  the  truster's  death  the  business  was  carried  on  by  the  son  in  name 
of  the  firm,  who  divided  the  profits  with  the  widow  as  directed.  The  firm  and  the 
son  having  been  sequestrated,  a  question  arose  between  his  creditors  as  an  individual 
and  those  of  the  company,  whether  the  trustees  of  his  father  were  partners  of  the 
firm.     Held  that  they  were  not. 

The  deceased  George  Paterson,  builder  in  Edinburgh,  for  some  years  previous  to 
his  death  carried  on  business  in  company  with  his  son  James  Paterson,  under  the  firm 
of  George  Paterson  and  Son. 

A  codicil  to  his  trust-deed  and  settlement  contained  the  following  direction : — "  In 
the  second  place,  In  the  event  of  my  said  son  James  Paterson  surviving  me,  I  direct 
and  appoint  that  he  shall  continue  to  carry  on  the  business  presently  carried  on  by  me 
and  him,  and  under  the  same  firm  of  George  Paterson  and  son,  for  behoof  of  himself 
and  my  family,  until  the  death  of  his  mother,  or  the  majority  of  my  youngest  child, 
whichever  of  these  events  shall  last  happen,  and  that  for  this  purpose  he  shall  have 
possession  ni  the  whole  stock  in  trade  and  implements  belonging  to  said  firm ;  Hiat  in 
the  management  of  the  said  business  an  annual  balance  shall  be  struck  by  the  said 
James  Paterson,  at  the  sight  and  to  the  satisfaction  of  my  said  trustees ;  and  the  profits 
arising  therefrom  shall  be  divided  as  follows,  viz.  one-half  thereof  to  the  said  James 
Paterson  himself,  and  the  other  half  thereof  shall  be  payable  to  my  said  spouse,  under 
the  burden  mentioned  in  the  third  purpose  of  the  foregoing  deed,  so  long  as  she  shall 
remain  unmarried  ;  and  in  the  event  of  her  marrying  again,  or  dying  before  my 
youngest  child  attain  majority,  then  the  same  shall  be  payable  to  my  said  trustees  for 
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behoof  of  my  said  children  as  aforesaid :  In  the  third  place.  On  the  death  or  second 
marriage  of  my  said  spouse,  or  upon  the  youngest  of  my  children  attaining  majority, 
whichever  of  these  events  shall  last  happen,  the  said  James  Paterson  shall  be  entitled 
to  have  the  said  business  wholly  to  himself,  on  his  then  accounting  for  and  paying 
over  to  my  said  trustees  the  value  of  the  stock  in  trade  and  utensils,  in  so  far  as  not  his 
own ;  declaring  that  in  the  event,  which  I  do  not  anticipate  will  happen,  of  the  said 
James  Paterson  not  conducting  the  said  business  to  the  satisfaction  of  my  said  trustees, 
they  shall  have  full  power  to  dissolve  the  said  firm,  and  wind  up  the  said  business  ; 
and  declaring  further,  that  my  said  trustees  and  executors  shall  not  incur  any  personal 
liability  for  debts  to  be  contracted  in  the  course  of  carrying  on  the  said  business,  nor 
shall  they  be  responsible  to  my  spouse  or  children  for  the  proper  management  thereof, 
as  I  cannot  expect  them  to  give  attention  to  the  details  of  the  management  thereof, 
which  I  entrust  to  my  said  son,  James  Paterson,  in  manner  before-mentioned."  He 
(lied  in  1855,  leaving  a  widow  and  several  children. 

Subsequent  to  his  death,  his  son  James  Paterson  continued  the  business  under  the 
same  firm  of  George  Paterson  and  Son,  and  paid  the  widow  her  share  of  the  profits. 

In  1864  the  estates  of  George  Paterson  and  Son,  and  of  James  Paterson  as  a  partner 
thereof  and  as  an  individual,  were  sequestrated,  and  Morrison  was  appointed  trustee. 

As  the  assets  of  the  company  estate  shewed  a  larger  dividend  than  those  of  the 
individual  estate,  the  personal  creditors  contended  that  James  Paterson  was  sole  partner 
of  the  firm,  and  that  the  two  estates  fell  to  be  massed  together,  and  divided  equally 
among  the  creditors  of  both  estates.  Learmont  and  Company,  creditors  of  the  company, 
contended  that  the  trustees  were  partners  of  the  company,  and  that  the  two  estates  fell 
to  be  dealt  with  separately.     They  did  not  contend  that  the  widow  was  a  partner. 

[502]  -^  special  case  was  presented  for  the  opinion  and  judgment  of  the  Court  on, 
inter  alia,  the  following  question : — "  Ought  the  assets  of  the  firm  of  George  Paterson 
and  Son  and  the  individual  estate  of  James  Paterson  to  be  massed  together  and  dis- 
tributed rateably  among  the  whole  ordinary  creditors  both  of  the  firm  and  of  James 
Paterson  ? " 

The  following  interlocutor  was  pronounced  : — "  The  Loi-ds  having  heard  counsel  on 
the  special  case,"  &c.,  "  they  answer  that  the  funds  referred  to  fell  to  be  massed  and 
distributed  among  all  the  creditors  of  James  Paterson,  and  that  there  are  no  creditors 
of  the  firm  of  George  Paterson  and  Son  distinguished  from  those  of  James  Paterson, 
the  sole  partner  of  the  firm  of  George  Paterson  and  Son :  ...  Of  consent,  find  both 
parties  to  this  case  entitled  to  expenses  out  of  the  sequestrated  estate,  and  decern." 

James  Xisbet,  S.S.C. — John  Mathison,  S.S.C. — Agents. 


No.  110.  YIII.   Macpherson,  502.     4   Feb.    1870.     2d   Div.— Lord  Jervis- 

woode,  R. 

Sir  Hknry  Lindsay  Preston,  Bart.,  and  Others,  Pursuers. — Sol-Gen,  Clark — 

Webster, 

The  Lord  Provost,  Magistrates,  and  Council  of  the  City  of  Edinburgh, 

Defenders. —  Watson — MLaren, 

Superior  and  Vassal — Belief — Clause — Construction — Teiiids — Augmentation — Poor. 
— ^In  1757  the  Magistrates  of  Edinburgh  feued  a  piece  of  ground  in  the  vicinity  of 
the  city,  to  be  holden  of  them  as  superiors,  ''  with  the  houses  and  planting  built  and 
planted  or  to  be  built  or  planted  thereupon,''  and  undertook  to  free  and  relieve  the 
vassals  and  their  successors  '^  of  all  teinds,  ministers'  stipend,  king's  cess,  supply,  and 
other  public  burdens  which  do  or  may  affect  the  same  now  and  in  all  time  coming." 
Hdd  that  the  obligation  of  relief  embraced  (1)  augmented  stipend  localled  upon  the 
lands ;  (2)  poor-rates  payable  in  respect  of  houses  recently  erected  thereon ;  and  (3) 
cess,  land-tax,  and  other  public  burdens,  but  not  to  burgh  cess,  to  which  the  lands 
were  for  the  first  time  subjected  by  statute  subsequent  to  the  date  of  the  feu-charter. 
Qttestion,  whether  the  superior's  liability  was  limited  to  the  amount  of  the  feu-duty  ? 

By  feu-contract,  dated  14th  September  1757,  the  Lord  Pi'ovost,  Bailies,  and  Council 
for  the  City  of  Edinburgh,  for  certain  considerations  therein  expressed  (one.  of  which 
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was  that  the  half  of  the  stipulated  feu-duty  had  heen  redeemed  by  the  feuar  by  a 
payment  of  £270,  48.  7d.y  equivalent  to  twenty-six  years'  purchase  of  it),  sold,  alienated, 
and  in  feu-farm  die^poned  to  George  Lindsay,  his  heirn  and  assignees,  "  All  and  haill 
these  9  acres  of  land  or  thereby,  being  part  of  the  lands  of  St.  Leonards,  lying  within 
the  barony  and  regality  of  Cannongate,  parish  of  St  Cuthberts  or  West  Kirk,  and 
sherififdome  of  Edinburgh  or  Midlothian,  as  the  said  acres  are  at  present,  and  for  these 
several  years  past  have  been,  possest  by  the  said  George  Lindsay,  and  are  by  him  en- 
closed and  subdivided  with  stone-dykes  and  hedges,  bounded ;  ...  to  be  holden,  the 
said  lands,  by  all  the  righteous  meiths  and  marches  thereof,  with  the  houses,  planting 
built  and  planted  or  to  be  built  and  planted  thereupon,  and  haill  parts,  pendicles,  and 
pertinents  thereto  belonging,  off  the  said  Magistrates  and  Council  and  their  successorsi 
in  office  as  superiors  thereof;  in  feu  farm,  fee,  and  heritage,  for  the  yearly  payment  and 
delivery  of  the  remainder  of  the  said  feu-duty,  being  ffive  bolls  wheat,  and  twelve  bolls 
two  ffirlots  of  barley,  at  the  terms  and  in  manner  hereinafter  mentioned,  and  that  for 
all  other  burden,  demand,  or  secular  service  whatever,  which  can  be  asked  or  demanded 
by  them  as  superiors  furth  of  the  lands  and  others  foresaid,  now  and  in  all  time 
coming ;  which  feu-contract  and  lands  hereby  feued,  [503]  ^^^^  ^^®  infeftment  to 
follow  hereupon,  the  said  Magistrates  and  Council  bind  and  oblige  them  and  their 
successors  in  office  to  warrand,  acquitt,  and  defend  to  the  said  George  Lindsay  and 
spouse  and  their  foresaids  from  all  and  sundry  incumbrances  and  grounds  of  eviction 
whatever,  at  all  hands  and  against  all  deadly,  as  law  will,  and  to  free  and  relieve  the 
said  George  Lindsay  and  spouse  and  their  foresaids  of  all  teinds,  ministers'  stipends, 
king's  cess,  supply,  and  other  publick  burdens  which  do  or  may  affect  the  same  now 
and  in  all  time  coming." 

In  December  1866  the  present  action  of  declarator  and  payment  was  brought  by 
Sir  Henry  Lindsay  Preston,  Bart,  of  Valleyfield,  and  Others,  then  vassals  in  the  feu, 
against  the  Lord  Provost,  Magistrates,  and  Council  of  Edinburgh,  both  as  representing 
the  community  and  as  superiors  of  the  subjects  mentioned  in  the  feu-contract.  The 
object  of  the  action  was  to  obtain  (1)  repetition  of  certain  sums  of  old  and  augmented 
stipend  paid  by  the  pursuers  to  the  ministers  of  St.  Cuthberts  pariah  under  the  existing 
interim  locality,  in  respect  of  the  subjects,  with  interest ;  (2)  repetition  of  poor-rate^, 
burgh  cess  or  stent,  county  land  tax,  and  other  public  and  parish  burdens  paid  by  them, 
during  the  forty  years  previous  to  1866,  with  progressive  interest ;  and  (3)  relief  from 
payment  of  £829,  Is.  6fd.  claimed  from  them  by  the  other  heritors  of  the  parish  in 
respect  of  under-payments  of  stipend  in  a  former  locality. 

After  setting  out  the  terms  of  the  feu-contract  and  the  transmissions  of  the  feu,  the 
pursuers  averred : — (Cond.  10)  "  No  teind  has  been  paid  by  the  pursuers  or  their 
predecessors,  the  vassals  in  the  said  lands,  nor  was  any  demand  ever  made  against  the 
pursuers  or  their  predecessors,  for  ministers'  stipends  out  of  these  subjects  until  lately." 
(Cond.  11)  "In  or  about  the  year  1819  a  process  of  augmentation,  &c.,  was  raised  at 
the  instance  of  the  then  ministers  of  the  parish  of  St  Cuthberts,  in  which  the  said 
lands  are  situated,  against  the  heritors  and  others  interested  in  the  teinds  of  the  said 
parish,  under  which  augmentations  of  stipends  were  granted  to  both  the  ministers  by 
the  Court  of  Teinds  on  24th  January  1821.  A  scheme  of  locality  of  the  stipends,  as 
augmented,  was  thereafter  approved  of  by  the  Court  as  an  interim  rule  of  payment  of 
the  stipends,  but  no  part  of  the  stipend  was  at  this  time  allocated  on  the  said  9  acres  or 
thereby  of  the  lands  of  St  Leonards  belonging  to  the  pursuers."  (Cond.  12)  "In  or 
about  the  year  1859  the  said  interim  scheme  of  locality,  which  had  been  acted  on  fiom 
the  time  it  was  approved  of,  and  formed  the  rule  according  to  which  the  ministers 
uplifted  their  stipends,  was  objected  to  by  the  common  agent,  and  a  rectified  scheme 
was  thereafter  prepared,  in  which  the  teinds  of  the  pursuers'  lands  were  now  locailed 
on  for  stipends  to  the  extent  of  their  value,  in  respect  neither  the  pursuers  nor  their 
predecessors,  the  vassals  in  said  subjects,  had  heritable  rights  to  their  teinds.  By  this 
scheme  there  was  laid  on  the  teinds  of  the  pursuers'  said  lands  10  bolls  1  firlot  3  pecks 
and  f  ths  of  a  lippy  of  meal  of  stipend  to  the  ministers  of  said  parish."  .  .  .  (Cond.  14) 
"  The  rectified  scheme  was  thereafter  approved  as  a  final  locality  by  an  interlocutor  of 
the  Court  of  Teinds,  dated  4th  February  1864."  (Cond.  15)  "  By  a  state  of  accounting 
among  the  heritors  of  the  said  parish  for  over  and  under  payments  of  stipend  under  the 
said  interim  scheme  of  locality  prepared  by  the  clerk  of  the  Court  of  Teinds,  under  a 
remit  from  the  Court,  it  was,  inter  alia^  brought  out  that  the  pursuers  and  their  prede- 
cessors are  chargeable  with  under-paid  stipends  to  the  amount  of  £401,  IK  3d.  of 
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principal,  which,  with  periodical  interest  to  5th  April  1864,  it  was  brought  out, 
amounted  to  £829,  Is.  6fd.,  and  that  sum  has  been  claimed  from  the  pursuers  by  those 
heritois  or  their  representatives  who  were  over-payers  under  the  interim  scheme  of 
locality."  .  .  .  (Cond.  17)  [504]  '^  Since  the  said  rectified  scheme  was  approved  of  as  a 
final  locality  the  pursuers  have  paid  to  the  ministers  of  said  parish  the  stipend  allocated 
on  their  lands  by  said  final  scheme.  Converting  the  victual  into  money,  according  to 
the  fiars  prices  of  the  county  of  Edinburgh,  as  provided  for  in  the  decrees  of  the  Court 
of  Teinds,  the  stipend  chargeable  against  the  pursuers  for  their  said  lands,  and  paid  by 
them  on  or  about  19th  April  1865,  amounts,  for  crop  and  year  1864,  to  £7,  4s.  lOd." 
(Cond.  18)  ''  In  the  year  1861  the  two  ministers  of  the  said  parish  of  St.  Cuthberts 
raised  a  further  process  of  augmentation,  &c.,  and  augmentations  were  again  granted  to 
both  ministers,  to  commence  with  the  second  half  of  crop  1861.  A  scheme  of  locality 
of  the  stipends  as  augmented  was  thereafter  made  up,  and  the  same  was  approved  of  by 
the  Court  on  9th  March  1866  as  an  interim  scheme."  (Cond.  19)  "  By  this  interim 
scheme  the  stipend  payable  for  the  said  9  acres  of  the  lands  of  St.  Leonards  was  raised 
from  10  bolls  1  firlot  3  pecks  and  fths  of  a  lippy  of  meal,  to  10  bolls  3  firlots  1  peck 
and  22th  lippies  of  meal,  and  1  firlot  2  pecks  and  2|th  lippies  of  barley,  the  augmentation 
thus  being  1  firlot  2  pecks  and  2^th  lippies  of  meal,  and  a  like  quantity  of  barley.  Under 
this  interim  locality  the  pursuers  have  been  called  on  to  pay,  and,  on  or  about  10th 
April  1866,  paid  the  following  sums,  viz.  for  stipend  for  crop  and  year  1865,  the  sum 
of  £10,  98.  3d.,  and  for  the  augmentation  of  stipends  for  crops  and  years  1861,  1862, 
1863,  and  1864,  the  sum  of  £2,  16s.  9d."  (Cond.  20)  "The  pursuers  and  their  pre- 
decessors and  authors,  in  whose  right  they  now  are,  have  paid  the  poor-rates,  burgh 
cess  or  stent,  county  land  tax,  and  other  public  «nd  parish  burdens  for  the  said  9  acres 
or  thereby  of  the  lands  of  St.  Leonards  and  other  subjects,  for  the  years  from  1826  to 
1865  inclusive.  These  various  rates  for  that  period,  with  interest  to  Whitsunday  1866, 
amount,  conform  to  state  thereof  produced  with  the  summons,  to  the  sum  of  £489, 
158.  3d." 

The  defenders  disputed  liability,  and  stated,  tjUer  cUiay  that  the  feu-duty  had  been 
regularly  paid  to  them  by  the  pursuers  and  their  predecessors  without  any  deduction 
heing  claimed  therefrom  in  respect  of  teind,  &c.,  down  to  the  year  1860  or  1861,  when 
the  pursuers  intimated  that  they  held  the  defenders  bound  to  relieve  them  of  minister's 
stipend  effeiring  to  the  subjects,  and  that  the  claim  for  poor-rates,  cess,  &c.,  was  not 
miule  till  1866.  They  also  alleged  that  the  whole  of  the  burdens,  including  stipend, 
of  which  relief  was  now  sought,  were  created  and  imposed  subsequent  to  the  date  of 
the  feu-contract,  and  that  the  whole  taxes  of  which  repayment  was  claimed  were  paid 
in  respect  of  houses  and  buildings  erected  upon  the  lands  subsequent  to  that  date. 

The  Lord  Ordinary  (Jerviswoode),  on  20th  March  1868,  pronounced  this  inter- 
locutor : — ^*  Finds  that  the  clause  of  relief  contained  in  the  feu-contract,  referred  to  in 
the  first  and  second  articles  of  the  condescendence  for  the  pursuer,  constitutes  a 
subeisting  obligation  of  relief  applicable  to  all  burdens  of  the  classes  specified,  which, 
at  the  date  of  the  feu-contract,  did  by  law  affect,  or  which,  under  then  existing  laws, 
might  be  made  to  affect  the  subjects  disponed  under  the  feu-contract;  and,  before 
further  answer,  appointe  the  cause  to  be  enrolled  with  a  view  to  the  ascertainment  of 
such  matters  of  fact  and  of  accounting  as  shall  appear  to  be  necessary  with  a  view  to 
the  disposal  of  the  specific  conclusions  of  the  summons."  * 

*  "  NoTB. — It  appears  to  the  Lord  Ordinary  that  the  pursuer  has  here  set  forth,  and 
has  produced  a  title  sufficient  to  warrant  him  in  insisting  in  the  conclusions  of  the 
present  action,  so  far  as  the  same  relates  to,  and  seeks  relief  of,  payment  of  teinds  or 
stipend  which  is  payable  out  of  the  teinds  of  the  lands,  and  [505]  of  other  burdens  which 
were  then  in  fact  exigible,  or  which  might  become  so  under  the  authority  of  the  then 
existing  laws.  But,  as  it  appears  to  the  Lord  Ordinary,  the  authority  of  the  case  of 
Scott  V.  £dmond,  June  25,  1850,  and  that  of  the  recent  case  of  Wilson  v.  The 
Magistrates  of  Musselburgh,  22d  February  1868,  suffice  so  to  limit  the  extent  of  the 
oblation  in  such  a  case  as  the  present  But  the  Lord  Ordinary  is  not  inclined  to 
hold  that  augmentetions  of  stipend  fall  under  the  class  to  which  he  has  referred.  It 
rather  appears  to  him  that  the  clause  of  relief  of  teinds  is  sufficient  to  protect  the  vassal 
agpunst  all  such  augmentations,  and  he  intends,  by  the  present  interlocutor,  so  to  find. 
Important  questions  may  still  arise  under  the  present  record,  with  which  the  Lord 
Ordinary  and  the  parties  will  be  enabled  to  deal  with  more  satisfaction  and  precision 
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and  the  pursuer  himself  so  regarded  it.  It  was  set  aside,  not  so  much  because  the 
damages  were  too  small,  but  because  it  was  irrational  and  contrary  to  evidence;  for, 
assuming  damages  to  be  due,  the  pursuer  had  unquestionably  proved  loss  to  a  much 
larger  amount,  were  it  only  in  respect  of  his  outlay  for  medical  attendance,  so  that  if 
the  verdict  was  for  the  pursuer,  the  sum  of  one  shilling  was  an  unreasonable  and 
ridiculous  award  of  damages.  The  question  was  one  entirely  upon  evidence  and  foi 
the  jury,  and  if  the  jury  had  found  for  the  defenders,  I  should  not  have  been  disposed 
to  question  the  verdict.  But  standing  as  it  did,  it  could  not  be  said  to  be  a  verdict 
for  the  pursuer,  and  it  was  therefore  set  aside  at  his  instance  as  being  self -contradictory 
and  irreconcileable  with  the  evidence.  Then  at  the  new  trial  the  pursuer  obtained 
£200  damages,  and  we  have  unanimously  refused  to  interfere  with  that  verdict,  just 
because  we  considered  the  question  to  be  one  of  fact  for  the  determination  of  the  jury. 

In  these  circumstances,  therefore,  unless  the  pursuer  could  shew  that  this  is  an 
exceptional  case,  I  am  of  opinion,  in  conformity  with  the  rule  laid  down  in  Lindsay  o. 
Shield,  that  he  cannot  be  allowed  the  expenses  of  the  first  trial,  which  he  practically 
lost 

As  your  Lordship  in  the  chair  has  pointed  out,  the  cases  of  Lyell  v.  Gardyne,  and 
M*Bride  v.  Williams  were  very  special,  and  were  decided  as  clearly  exceptions  to  the 
general  rule  previously  established, — a  rule  which  the  decisions  in  these  cases  just  tend 
to  confirm  by  force  of  exception. 

But  I  have  altogether  failed  to  see  any  sufficient  grounds  for  holding  the  present 
case  to  be  exceptional.  Of  course  if  the  pursuer  had  gained  both  trials  there  could  have 
been  no  question  such  as  we  now  have  as  to  the  expenses  of  the  first  That  question 
can  only  arise  where  the  party  who  loses  the  first  trial  succeeds  upon  the  second,  and, 
as  I  have  said,  that  is  really  the  case  here.  But  I  cannot  agree  with  Lord  Deas  that 
there  is  anything  in  his  ultimate  success  to  create  a  specialty.  Unless  he  ultimately 
succeeds,  the  question  cannot  arise.  No  doubt  the  same  thing  happened  in  the  cases 
of  Lyell  i\  Gardyne,  and  M*Bride  v.  Williams,  but  in  that  respect  these  cases  were  just 
upon  the  same  footing  as  those  of  Lindsay  v.  Shield,  and  Bams  t\  Allan,  and  it  was 
clearly  not  upon  that  account  that  the  cases  of  Lyell  and  M'Bride  were  held  as  ex- 
ceptional That  cannot  be  a  distinction  between  two  cases  which  is  common  to  botL 
That  cannot  form  a  specialty,  which  applies  alike  to  the  case  called  special  and  the  case 
admitted  to  be  normal.  An  exception  cannot  rest  on  a  common  quality.  I  must^ 
however,  add  that  I  think  that  this  was  a  fair  case  for  the  defenders  to  contest  There 
seems  no  reason  whatsoever  to  attribute  to  them  any  misconduct  in  the  management  of 
the  case.  The  first  verdict,  no  doubt,  was  a  gross  blunder,  but  for  that,  the  defenders 
are  no  more  responsible  than  the  pursuer.  If  that  verdict  had  stood,  the  pursuer  could 
not  have  got  costs;  and  although  he  has  now  succeeded  in  recovering  substantial 
damages,  I  can  see  nothing  sufficient  to  create  an  exception,  or  to  take  the  case  out  of 
the  operation  of  the  general  rule. 

Lord  Kinloch. — I  am  of  opinion  that  the  pursuer  is  entitled  to  the  whole  expenses 
of  process,  including  the  expenses  of  the  first  trial. 

Unquestionably  there  is  no  rule  which  prevents  us  from  giving  to  the  pursuer  the 
expenses  of  the  first  trial,  if  the  special  circumstances  of  the  case  warrant  our  doing  so. 
In  several  recent  cases  a  party  who  was  unsuccessful  in  the  first  trial,  but  successful  in 
the  second,  was  found  entitled  to  the  expenses  of  [492]  ^^^  trials,  the  specialties  of  the 
case  seeming  to  make  this  the  only  just  course.  The  }X)int  to  be  decided  in  the  present 
case  is,  whether  its  circumstances  are  such  as  to  call  on  us,  in  justice  to  the  pursuer,  to 
follow  the  same  course. 

I  consider  the  pursuer  to  have  been  in  substance  successful  in  all  the  judicial  pro- 
ceedings by  which  expenses  were  caused.  The  only  question  raised  between  the 
parties,  and  that  by  the  discussion  of  which  all  the  expenses  were  occasioned,  regarded 
the  liability  of  the  defenders ;  in  other  words,  whether,  on  the  occasion  in  question, 
there  was  "  fault "  on  the  part  of  th^  defenders,  leading  to  the  injuries  complained  of. 
It  was  to  this  question  that  the  parties  respectively  addressed  themselves,  and  made 
their  preparations,  and  expended  their  money.  There  was  no  ground  for  disputing 
that,  if  there  was  fault,  damages  were  due,  and  that  these  damages  must  be  more  than 
nominal.  I  do  not  think  the  defenders  themselves  contended  that  if  damages  were 
due,  merely  nominal  damages  were  sufficient  to  satisfy  the  pursuer's  demand. 

The  result  of  the  proceedings  has  been  to  shew  that  on  this  question  of  liability  the 
pursuer  was,  from  the  first,  right ;  and  we  must  hold  that  the  defenders  should  not 
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have  litigated  the  point.  The  only  proper  course  for  them  to  follow,  accordant  with 
the  responsibility  fixed  on  them,  was,  not  to  deny  liability,  but  to  make  a  tender. 

Bat  more  than  thisi  I  think  that  in  all  the  substance  of  the  case  the  pursuer  was 
snocessf ul  on  the  first  trial,  and  that  the  verdict  was  a  verdict  in  his  favour  on  the  only 
real  point  in  dispute.  It  distinctly  affirmed  the  liability,  which  was  the  true  subject  of 
controversy.  It  affirmed  the  whole  of  the  issue.  It  found  that  "  on  or  about  the  13tli 
day  of  January  1869,  at  or  near  the  defenders'  station  at  Broughty  Ferry,  the  pursuer 
fell  and  was' injured,  through  the  fault  of  the  defenders,  to  his  loss,  injury,  and  damage." 
Bat  by  some  singular  and  unaccountable  perverseness,  the  jury  gave  only  one  shilling  of 
damages.  In  other  words,  whilst  finding  the  whole  case  in  favour  of  the  pursuer,  the 
jary  did  not  go  on  so  much  as  to  consider  the  damages.  They  found  in  the  pursuer's 
favour,  and  that  he  was  entitled  to  damages,  and  they  gave  him  one  shilling,  which  was 
substantially  no  damages  at  all.  The  Court  was  unanimous  in  holding  that  this  was  a 
grave  miscarriage.  The  only  mode  in  which  it  could  be  rectified  was  by  giving  a  new 
tiiaL  The  second  jury  re-affirmed  the  liability  of  the  defenders  exactly  as  the  first  had 
affirmed  it,  and  gave  X200  of  damages,  and  that  verdict  we  refused  to  disturb. 

It  would  be  to  little  practical  effect  to  speculate  on  the  cause  which  prompted  the 
first  jury  to  return  the  verdict  they  gave.  We  cannot  with  certainty  know  anything 
about  their  procedure.  But,  unquestionably,  what  they  did  amounted  to  something 
more  than  error  in  the  ordinary  sense  of  the  term.  It  was  an  abuse,  or  a  wrongful  use, 
of  their  functions.  Their  verdict  was  a  bad  one,  not  from  their  misweighing  the 
evidence^  and  drawing  from  it  an  erroneouH  inference :  their  inference  was  exactly  the 
same  which  was  drawn  by  the  second  jury.  The  viciousness  of  the  verdict  lay  in  the 
jory,  from  whatever  cause,  refusing  to  consider  and  estimate  the  pursuer's  damages, — 
finding  damages  due,  and  giving  none. 

To  this  result  it  cannot  be  said  that  the  pursuer  contributed  by  anything  either 
done  or  omitted  by  him.  His  case  was  fully  brought  before  the  jury,  and  with  the 
actual  consequence  of  producing  a  verdict  in  his  favour  on  the  only  real  \romt  of  dispute. 
This,  I  think,  creates  a  marked  specialty  in  the  present  case.  In  the  ordinary  case,  in 
which  a  party  loses  the  first  verdict  and  gains  the  second,  what  is  generally  attributable 
to  the  jury  is,  that  they  have  made  a  mistake  in  construing  and  applying  the  evidence ; 
and  it  is  always  open  to  suppose  that  this  occurred  in  consequence  of  the  then  losing 
party  not  sufficiently  bringing  out  or  enforcing  his  case.  But  all  supposition  of  this 
sorttis  absolutely  excluded  in  the  present  case.  The  pursuer  not  only  placed  his  case 
rightly  before  the  jury,  but  won  from  the  jury  an  express  affirmance  of  his  issue.  The 
Court,  in  setting  aside  the  verdict,  did  not  pronounce  the  verdict  wrong  so  far  as  it 
affirmed  the  issue.  They  only  gave  a  new  trial  because  that  was  the  only  mode  in  their 
power  of  correcting  the  miscarriage  made  by  the  jury  in  not  following  out  their  own 
verdict  to  the  effect  of  considering  and  estimating  the  actual  damages. 

[493]  ^  ^^  ^^  opinion  that  the  purauer  should  have  awarded  him  the  expenses  of  the 
first  trial,  not  less  than  the  other  expenses  in  the  cause.  I  come  to  this  conclusion 
because  I  think  that  the  pursuer  must  be  held  to  have  been  right  throughout,  and 
successful  throughout ;  and  that  even  the  verdict  in  the  first  case  must  be  considered 
in  substance  a  verdict  in  his  favour,  because  it  affirmed  the  liability,  which  was  the 
only  point  of  controversy,  and  only  failed  of  eftect  from  a  gross  miscarriage  in  the  jury, 
for  which  the  pursuer  can  be  in  nowise  held  answerable. 

I  would  only,  in  conclusion,  add  one  or  two  sentences  on  the  general  principle 
applicable  to  such  a  case.  The  great  leading  principle  on  the  subject  of  expenses  is,  as 
it  appears  to  me,  that  the  person  found  in  the  right  should  be  indemnified  for  his 
expenses,  except  in  so  far  as  he  may  have  disentitled  himself  to  claim  some  part  of  these 
by  improper  or  unnecessary  litigation.  We  are  not  in  the  practice  of  denying  expenses 
to  the  party  who  obtains  our  judgment,  merely  because  a  different,  and,  as  we  hold,  a 
wrong  judgment  was  pronounced  by  the  Lord  Ordinary  or  by  the  Sheriff.  This  is  one 
of  the  risks  of  litigation,  which,  generally  speaking,  is  not  to  be  taken  into  account  in 
the  ultimate  disposal  of  the  expenses  in  favour  of  the  successful  party.  I  have  always 
felt  some  difficulty  in  seeing  clearly  the  principle  on  which  a  different  result  should  hold 
where  the  erroneous  verdict  of  one  jury  is  corrected  by  the  right  verdict  of  a  second.  I 
cannot  help  tracing  any  rule  laid  down  to  that  effect  to  the  importation  of  an  exotic 
doctrine,  doubtfully  suited  to  our  Scottish  judicial  atmosphere.  At  the  same  time,  I 
desire  not  to  underrate  the  propriety  and  expediency  of  adhering  to  a  rule  once  firmly 
settled,  even  although  in  itself  theoretically  debateable.     Assuming  the  rule  to  be,  that 
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the  party  ultimately  successful  is  not  to  obtain  the  expenses  of  a  first  unsuccessful  trial, 
we  have  certainly  gone  no  further  than  to  lay  down  this  as  the  general  rule,  and  have 
expressly,  and  as  I  think  wisely,  left  the  door  open  for  the  consideration  of  all  special 
cases,  and  the  exclusion  from  the  operation  of  the  rule  of  those  which  cannot  fairly  and 
reasonably  be  brought  within  its  scope.  I  am  of  opinion  that  there  are  specialties  in 
the  present  case  which  render  it  an  exception  from  the  rule,  even  supposing  the  rule  to 
be  in  itself  unassailable. 

Lord  Mure. — Being  aware  that  a  difference  of  opinion  had  arisen  with  reference  to 
t^e  question  of  expenses  in  this  case,  I  have  carefully  examined  the  various  decisions 
bearing  upon  the  point,  with  the  view  of  ascertaining  in  what  circumstances  the  party 
ultimately  successful  had  been  held  entitled  to  the  expenses  of  a  first  trial  in  which  the 
verdict  had  been  against  him. 

The  two  most  recent  cases, — Lyell  v,  Gardyne,  and  M'Bride  v.  Williams, — were 
decisions  in  favour  of  the  claim  for  the  expenses  of  both  trials,  and  seem  at  first  sight 
to  point  to  the  conclusion  that  the  party  who  is  ultimately  successful  should  on  that 
ground  be  found  entitled  to  the  full  expenses.  But  on  reconsidering  these  decisions)  I 
am  satisfied  that  they  were  both  dealt  with  as  special  cases,  and  that  tiiey  do  not  involve 
any  departure  from  the  general  rule  laid  down  in  Lindsay  v.  Shield.  That  rule,  on  the 
contrary,  appears  to  me  to  have  been  distinctly  approved  of,  and  adopted ;  and  the 
expense  of  the  first  trials  were  allowed  in  both  cases  in  respect  of  the  conduct  of  the 
pursuers.  Now,  in  dealing  with  the  present  case,  it  must  be  kept  in  view  that  it  is 
one  in  which  the  first  verdict  was  set  aside,  not  upon  an  exception  in  point  of  law,  bat 
as  being  contrary  to  evidence ;  cmd  that  a  few  years  before  the  decision  in  Lindsay  v. 
Shield,  the  pursuer  would  not  have  been  allowed  a  new  trial  except  on  the  condition  of 
paying  the  expenses  of  the  first  It  was  found,  however,  that  that  condition,  rigidly 
enforced,  was  calculated  to  operate  unfairly  in  many  cases ;  and  in  Lindsay  v.  Shield 
the  question  of  expenses  was  reserved  until  the  final  determination  of  the  cause,  when 
it  was  deliberately  decided  that  a  party  who  had  succeeded  on  a  second  trial,  but  failed 
on  the  first,  was  not,  as  a  general  rule,  entitled  to  the  expenses  of  the  first  in  which  he 
had  been  unsuccessful ;  and  a  similar  decision  was  pronounced  in  Bams  v,  Allan.  The 
question,  therefore,  here  is,  whether  the  present  case  can  be  regarded  as  an  exception  to 
the  general  rule.  I  do  not  think  it  can,  upon  the  ground  of  there  having  been  any 
miscon-[44]-duct  of  the  cause  upon  either  side,  and  the  only  specialty  connected  with  it 
appears  to  me  to  consist  in  this,  that  the  pursuer  obtained  a  verdict  at  both  trials,  but 
that  the  first  verdict  was  considered  to  be  substantially  against  him,  and  was  set  aside 
upon  his  own  motion  for  that  reason.  I  therefore  agree  with  your  Lordship  in  the 
chair,  and  with  Lord  Ardmillan,  that  the  case  falls  within  the  category  of  those  where 
the  party  gaining  the  second  trial  has  lost  the  first,  and  as  I  am  unable  to  regard  it  as 
an  exceptional  case,  I  have  come  to  the  same  conclusion  as  your  Lordship. 

The  following  interlocutor  was  pronounced : — "  Apply  the  verdict,  and,  in  respect 
thereof,  decern  against  the  defenders  for  payment  to  the  pursuer  of  £200  of  damages ; 
and  having  heard  parties  on  the  question  of  expenses  of  the  first  trial  before  the  Judges 
of  this  Division,  with  the  assistance  of  Lord  Mure,  in  accordance  with  the  opinions  of 
the  majority  of  the  said  five  Judges,  find  the  pursuer  entitled  to  expenses,  with  the 
exception  of  the  expenses  of  the  first  trial :  Find  the  defenders  entitled  to  the  expenses 
of  the  discussion  before  the  said  five  Judges:  Modify  the  same  to  ten  guineas,  and 
decern  against  the  pursuer  for  payment  to  the  defenders  of  said  sum  accordingly :  Allow 
the  pursuer  to  lodge  an  account  of  the  expenses  to  which  he  has  been  found  entitled, 
and  remit,"  &c. 

LiNBSAT  &  Patbrson,  W.S. — HoFE  &  Mackay,  W.S. — Agents. 

[Re/en-ed  to,  Macdonald  v.  Wyllie  &  Son,  1898,  1  F.  339.] 
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Xo.  108.  VIII.  Macpherson,  494.     4  Feb.  1870.     1st  Di v.— -Sheriff  of  Aberdeen- 

shire, M. 

Gkorgk  Walkbk  and  Others  (Trustees  of  the  United  Presbyterian  Church, 
George  Street,  Aberdeen),  Complainers  and  Eespondents. — 

D.'F.  Gordon — Shand. 
John  Shkbar,  Respondent  and  Appellant. — SoL-Gen.  Clark — Rvtherfurd, 

Property — Conterminous  Fetuirs — MuituU  Gable — Local  Custom, — By  local  custom  in 
Aberdeen,  one  who  pays  for  4^  inches  of  a  mutual  gable  is  entitled  to  take  band  there 
in  to  the  depth  of  9  inches,  and  to  build  on  9  inches  of  its  breadth.  One  of  two  con- 
terminous feuars  built  upon  the  extremity  of  his  feu,  and  the  other  paid  for  4^  inches 
of  the  gable.  Both  parties  had  acquired  their  feus  from  the  same  author,  under  dis- 
positions of  the  same  date,  containing  a  declaration  that  in  the  event  of  the  disponee 
building  on  the  extremity  of  his  march  the  adjoining  feuar  should  be  entitled  to  take 
band  on  paying  an  equivcdent  therefor.  Held  that  the  effect  of  this  clause  was  to  secure 
to  either  feuar  the  privilege  of  a  mutual  gable,  in  the  event  of  his  neighbour  building 
upon  the  verge  of  his  own  feu,  and  that  the  party  paying  for  4^  inches  of  the  wall 
was  entitled  to  take  band  in  the  usual  way. 

By  feu-disposition,  dated  3d  September  1821,  the  Commissioners  of  the  Aberdeen 
Tannery  Company  conveyed  to  Andrew  and  John  Kamage,  their  heirs  and  successors, 
a  piece  of  ground  in  George  Street  there,  with  the  following  declaration : — "That  if  the 
said  Andrew  Eamage  and  John  Bamage,  or  their  foresaids,  shall  build  on  the  extremity 
of  their  south  march,  the  coterminous  proprietor  or  feuar  shall  be  entitled  to  take  band  * 
in  the  same  on  paying  to  them  an  equivalent  for  such  privilege  according  to  the  valua- 
tion of  tradesmen  mutually  named ;  and  further,  that  the  said  Andrew  Bamage  and 
John  Bamage,  and  their  foresaids,  and  their  neighbouring  feuar  on  their  south  march, 
shall  build  and  be  at  the  mutual  [495]  expense  of  erecting  and  maintaining  a  division  wall 
six  feet  high,  of  brick  or  stone  and  lime,  of  sufficient  dimensions,  and  built  one  half  on 
each  of  their  feus,  at  the  sight  of  tradesmen  mutually  chosen ;  but  declaring  that  either 
of  the  feuars  may  build  gable  walls  on  their  marches,  or  heighten  the  division  wall 
above  the  said  six  feet,  the  feuar  so  doing  being  at  the  expense  of  the  same  himself." 

By  another  feu-disposition,  of  the  same  date  with  that  above-mentioned,  the 
Commissioners  of  the  Tannery  Company  conveyed  to  the  United  Associate  Congregation 
in  Aberdeen  a  piece  of  ground  contiguous  to  that  disponed  to  the  Messrs.  Bamage,  with 
a  declaration,  mutatis  mutandis^  the  same  as  that  quoted  above. 

The  division  wall  referred  to  in  these  dispositions  was  never  built.  Shortly  after 
acquiring  their  feu,  the  United  Associate  Congregation  erected  a  church  thereon,  which 
was  built  entirely  on  their  own  ground,  and  up  to  the  verge  of  their  property. 

Thereafter  the  Messrs.  Bamage  purchased  from  the  church  trustees  the  privilege 
of  taking  band  in  the  gable  of  the  church  adjoining  their  feu.  Four  and  a-half  inches 
of  the  breadth  of  the  wall  was  valued  by  persons  mutually  chosen  at  £17,  and  this  sum 
having  been  paid  to  the  church  trustees  by  Messrs.  Bamage,  they  erected  on  their  feu 
a  one-storey  building,  separated  from  the  church  by  a  pend,  the  lintels  whereof  were 
inserted  in  the  church  wall  to  a  depth  of  4^  inches. 

In  1868  Mr.  John  Sherar,  who  had  acquired  the  ground  feued  to  Andrew  and 
John  Bamage,  commenced  to  heighten  the  premises,  and  in  doing  so  took  band  in  the 
church  gable,  and  built  thereon  to  the  extent  of  nine  inches  of  its  breadth,  whereupon 
the  church  trustees  petitioned  the  Sheriff  for  interdict  against  his  making  use  of  their 
wall  to  a  greater  extent  than  4^  inches  thereof,  and  for  removal  of  the  building  then 
in  the  course  of  erection. 

Answers  were  lodged,  and  a  record  was  made  up,  in  which  the  respondent  (Sherar) 
stated  that  his  predecessors,  in  making  the  pend  which  separated  their  building  from 
the  church,  had  inserted  the  lintels  in  the  petitioners'  wall  to  the  depth  of  4^  inches 
only,  in  order  to  save  expense,  and  because  no  more  was  required  to  render  their 
building  sufficient.  He  also  averred — (Stat.  11)  "When  a  neighbouring  proprietor 
pays  for  the  privilege  of  taking  band  on  his  neighbour's  wall,  the  invariable  rule  is, 

*  An  expression  used  to  denote  the  right  of  inserting  the  band-stones  and  beams  of 
a  building  in  the  course  of  erection  into  the  wall  of  an  adjoining  tenement. 
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that  he  pays  for  four  and  one  half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
by  building  on  nine  inches  of  the  breadth  of  said  wall,  said  additional  building  also 
becoming  mutual  property  thereafter."  (Stat.  12)  "  When  the  respondent's  pre- 
decessors paid  for  the  petitioners'  gable  wall,  and  obtained  the  privilege  of  taking  band, 
there  was  no  restriction  of  their  right  to  do  so  only  to  the  extent  of  four  and  one  half 
inches."  (Stat.  13)  "When  the  respondent's  predecesaon  paid  the  sum  of  £17  for 
their  right  to  take  band  on  the  north  wall  of  the  petitioners'  church,  that  sum  was  the 
value  of  a  wall  of  nine  inches  in  breadth,  as  stated  in  article  11th."  (Stat  14)  "When 
the  respondent's  predecessors  paid  for  and  took  possession  of  said  north  wall  of  the 
petitioners'  church,  it  was  valued  by  men  mutually  chosen,  in  terms  of  the  clause  in 
the  petitioners'  feu-disposition ;  and  said  sum  of  £17  was  the  value  so  put  upon  it." 

These  statements  the  petitioners  denied. 

A  proof  was  allowed,  in  the  course  of  which  evidence  was  adduced  at  great  length 
as  to  the  cuHtom  in  Aberdeen  of  taking  band.  A  number  of  skilled  witnesses  con- 
curred in  testifying  that,  according  to  the  invariable  practice,  when  a  person  paid  for 
4^  inches  of  the  thickness  of  a  muiual  gable,  he  had  the  privilege  of  banding  to  the 
extent  of  other  4^  inches — i.e.  9  inches  in  all. 

[496]  On  28th  April  1869  the  Sheriff-substitute  (Thomson)  pronounced  this 
interlocutor: — "Finds  that,  by  the  petitioners'  feu-disposition,  dated  3d  September 
1821,  it  is  provided  that,  if  their  predecessors  should  build  on  the  extremity  of  their 
south  or  north  marches,  the  coterminous  proprietor  or  feuar  should  be  entitled  to  take 
band  in  the  same  on  paying  to  them  an  equivalent  for  such  privilege,  according  to  the 
valuation  of  tradesmen  mutually  chosen :  Finds  that,  in  1826,  the  respondent's  pre- 
decessor purchased  from  the  petitioners  the  right  to  take  band  in  the  north  wall  of  the 
petitioners'  church,  and  paid  therefor  £17  sterling :  Finds  that  there  is  no  evidence  of 
there  having  been  any  express  bargain  as  to  the  amount  of  breadth  of  the  wall  in.  which 
the  respondent's  predecessor  was  to  take  band,  or  on  the  top  of  which  he  was  to  build,  in 
case  he  should  raise  his  tenement  to  a  greater  height  than  the  petitioners'  wall:  Finds 
that  the  respondent  has  failed  to  prove  his  averment,  that  when  a  neighbouring  pro- 
prietor pays  for  the  privilege  of  taking  band  in  his  neighbour's  wall,  the  invariable  role 
is  that  he  pays  for  four  and  a-half  inches  of  the  wall,  with  a  right  to  heighten  the  same 
by  building  on  nine  inches  of  the  breadth  of  said  wall :  Finds  that  that  rule  does  not 
apply  where,  as  in  the  present  case,  the  wall  is  built  entirely  upon  the  ground  which 
belongs  to  the  feuar  who  erected  the  wall  ,*  and,  with  these  findings,  appoints  the  case 
to  be  enrolled  for  further  procedure." 

On  appeal  against  the  foregoing  interlocutor,  the  Sheriff  (Jameson)  adhered,  and  the 
respondent  (Sherar)  appealed  against  both  judgments. 

At  advising, — 

Lord  Kinloch. — The  question  in  this  case  was  raised  by  a  petition  presented  by 
George  Walker  and  Others,  trustees  of  the  United  Presbyterian  Church  in  George 
Street,  Aberdeen,  against  Mr.  John  Sherar,  the  proprietor  of  the  ground  adjoining  that 
on  which  the  church  is  situated.  The  object  of  the  application  was  to  prevent  Mr. 
Sherar  from  building  on  the  north  wall  of  the  church  to  a  greater  extent  than  4^ 
inches  in  breadth ;  to  have  him  ordained  to  take  down  what  building  he  had  erected  on 
the  wall  to  a  greater  breadth  than  this,  and  interdicted  against  any  further  alleged 
encroachment  of  the  same  kind. 

In  the  process  which  ensued  a  voluminous  proof  was  led,  comprising  evidence,  the 
Sheriff-substitute  informs  us,  from  "  almost  every  architect  and  builder  in  Aberdeen." 
On  advising  this  proof  the  Sheriffs  came  successively  to  a  conclusion  in  favour  of  the 
pursuers,  and  pronounced  in  terms  of  the  prayer  of  the  petition. 

I  think  the  Sheriffs  have  come  to  an  erroneous  conclusion  in  these  judgments.  Tlie 
case  seems  to  me  to  lie  in  a  very  narrow  compass. 

By  the  deed  giving  the  pursuers  a  right  to  the  ground  occupied  by  their  church  it 
was  provided  that  if  the  disponees  should  build  on  the  extremity  of  their  march  "  the 
conterminous  proprietor  or  feuar  shall  be  entitied  to  take  band  in  the  same,  on  paying  to 
them  an  equivalent  for  such  privilege,  according  to  the  valuation  of  tradesmen  mutually 
chosen."  It  is  proved  that  the  author  of  the  now  conterminous  proprietor,Mr.  Sherar, 
paid  a  sum  fixed  in  the  way  stipulated  as  the  price  of  the  privilege  thus  reserved. 

The  proof  which  has  been  led  in  regard  to  the  usage  in  the  town  of  Aberdeen  proves 
in  the  most  conclusive  manner,  and  with  a  rare  unanimity  of  evidence,  what  is  the 
meaning  of  the  phrase  "to  take  band"  as  usually  employed  in  that  locality.  The 
person  entitled  to  take  band  pays  to  the  extent  of  4^  inches  the  cost  of  the  widl  d  his 
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eontenninous  neighbour,  and  thereupon  is  entitled  to  use  the  wall  to  the  extent  of  9 
inches  for  his  band-stones  or  beams ;  and  also  (as  is  proved  to  be  a  universal  sequence) 
to  build  on  the  wall  to  the  same  extent  in  raiising  his  own  wall  to  a  greater  height. 
The  substance  of  what  is  done  is  just  this — that  the  wall  is,  to  this  extent  of  9  inches, 
a  mutual  wall,  each  paying  for  it  to  the  extent  of  one-half,  and  each  entitled  to  use  the 
whole  9  inches  of  the  wall. 

[497]  1  think  it  follows,  from  the  terms  of  the  title,  coupled  with  this  proof  of  custom, 
that  the  defender,  Mr.  Sherar,  was  and  is  entitled  to  take  band  in  the  wall  of  the  church 
to  the  extent  of  9  inches,  he  or  his  author  having  paid  for  that  wall,  according  to  the 
admission  of  the  pursuers,  to  the  extent  of  4}  inches,  according  to  custom.  This,  I 
think,  is  a  result  of  express  stipulation ;  and  I  cannot  find  anything  in  the  transactions 
or  proceedings  of  the  parties  sufficient  to  import  any  waiver  or  diminution  of  the  right. 

The  difficulty  by  which  the  learned  Sheriffs  have  been  troubled  arises  out  of  the 
fact,  that  in  the  ordinary  case  in  which  band  is  taken  the  wall  is  built  to  the  extent  of 
4^  inches  on  the  conterminous  property,  whereas  in  the  present  case  the  wall  stands 
entirely  on  the  ground  of  the  congregation.  The  difficulty  has  at  first  sight  some 
plausibility  of  aspect,  but  loses  it  entirely  on  a  closer  view.  It  is  justified  by  some 
opinions  given  in  the  course  of  the  evidence ;  but  to  mere  opinions,  apart  from  usage, 
I  can  give  no  further  weight  than  they  seem  to  me  intrinsically  to  merit.  The 
congregation  might  probably  have  built  to  the  extent  of  4^  inches  on  the  conterminous 
groimd.  This  seems  to  have  been  as  much  their  right  as  was  the  right  of  the  con- 
terminous proprietor  to  take  band.  They  did  not  do  so,  and  in  this  way  threw  away 
4J  inches  of  soil.  Sibi  imputenU  Their  doing  so  will  not  destroy  the  right  of  the 
conterminous  proprietor  to  take  band  in  the  bounding  wall  to  the  usual  extent,  he  or 
his  author  having  paid  the  usual  equivalent  for  the  privilege.  Mr.  Sherar  or  his  autlior 
paid  to  the  extent  of  4 J  inches  for  this  very  wall,  and  they  are  entitled,  by  virtue  of  the 
deed  and  this  payment,  to  use  the  wall  as  a  mutual  wall,  to  the  ordinary  extent  of  9 
inches.  They  are  entitled,  according  to  the  practice,  not  only  to  do  so  to  the  effect  of 
placing  in  it  their  bandstones  and  beams,  but  also  to  use  the  full  9  inches  of  breadth  for 
raising  their  own  wall  higher.  That  the  congregation  have,  for  whatever  reason,  chosen 
to  build  their  ^all  4^  inches  within  their  legal  bounds  will  not  in  the  least  affect  or 
limit  Mr.  Sherar.'s  right  in  regard  to  the  wall.  If  the  congregation  think  it  proi)er  to 
claim  from  Mr.  Sherar  the  value  of  the  4^  inches  which  he  has  got  more  than  the 
congregation  need  have  left  him,  they  may  do  so ;  but  I  would  not  rashly  guarantee  to 
them  success  in  this  claim.  In  the  meantime  there,  is  nothing  in  the  fact  that  they 
have  sacrificed  this  small  stripe  of  soil  which  in  the  slightest  degree  affects  Mr.  Sheror's 
right  to  take  band  in  their  wall  to  the  customary  extent  of  9  inches,  or  diminishes  the 
obligation  on  their  side  to  submit  to  Mr.  Sherar's  so  doing. 

I  am  of  opinion  that  the  interlocutors  of  the  Sheriffs  should  be  recalled,  and  the 
defender,  Mr.  Sherar,  assoilzied. 

Lord  DsAa — This  is  a  case  requiring  some  attention.  I  am  not  surprised  at  the 
result  arrived  at  by  the  Sheriff-substitute  and  Sheriff,  looking  to  the  way  in  which  the 
case  was  pleaded  in  the  Sheriff-court.  The  11th  article  of  the  respondent's  statement 
sets  forth  that  "  when  a  neighbouring  proprietor  pays  for  the  privilege  of  taking  band 
on  his  neighbour's  waU,  the  invariable  rule  is  that  he  pays  for  4^  inches  of  the  wall, 
with  a  right  to  heighten  the  same  by  building  on  9  inches  of  the  breadth  of  said  wall, 
said  additional  building  also  becoming  mutual  property  thereafter."  This  averment 
apparently  put  the  respondent's  case  on  the  footing  of  local  usage  in  Aberdeen. 
Accordingly  a  long  proof  was  led  to  show  that  such  was  the  usage,  and  it  \&  quite  plain 
that  the  Sheriff-substitute  and  Sheriff  were  led  to  think  that  the  case  turned  on  whether 
that  averment  was  or  was  not  proved.  Upon  the  import  of  the  proof  they  were  of 
opinion,  and  I  think  rightly,  that  the  usage  was  not  appliaible  except  to  the  case  of  a 
party  building  to  the  extent  of  4  J  inches  on  his  neighbour's  ground,  whit^h  in  certain 
circumstances  it  appears  to  be  the  practice  of  Aberdeen  to  recognise  as  in  the  power  of 
the  party  who  first  proceeds  to  erect  a  dwelling-house  on  ground  intended  for  a  street. 
As  to  cases  in  which  a  party  has  confined  his  building  operations  entirely  within  his 
own  ground  the  proof  has  no  application  whatever.  No  usage  is  proved  applicable  to 
such  a  case  one  way  or  the  other.  If,  therefore,  the  question  had  been  whether  the 
respondent  had  proved  the  11th  article  of  his  statement  of  facts,  I  should  have  agreed 
with  the  Sheriffs  that  he  had  not  done  so. 

[498]  ^^^t  that  appears  to  me  not  to  be  the  question  here.     This  is  a  case  in  which 
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the  predecessors  of  both  parties  had  acquired  grotmd  from  a  common  author,  by  feu- 
dispositions  of  the  same  date,  and  almost  identical  in  their  terms.  By  these  title-deeds 
a  mutual  right  was  conferred  on  the  two  feuars,  to  the  effect  that  whichever  of  them 
should  first  build  on  his  ground,  the  other  should  be  entitled  to  take  band  in  the 
building  so  erected,  on  paying  for  the  privilege  according  to  a  valuation  to  be  made  by 
tradesmen  mutually  chosen.  There  is  not  a  word  as  to  the  extent  to  which  band  was 
to  be  taken;  that  was  left  to  be  determined  by  what  should  be  practically  fomid 
necessary,  so  far  as  not  regulated  by  usage  or  arrangement.  It  is  plain  that  usage  in 
cases  of  building  to  the  extent  of  4^  inches  on  the  neighbouring  ground  has  no 
application  to  this  case,  because  whether  such  a  right  was  or  was  not  implied  here,  no 
such  right  had  been  exercised.  But  the  properties  are  conterminous,  and  the  appellant 
could  not  take  band  in  any  other  way  than  by  dovetailing  his  building  into  his 
neighbour's  wall.  This  was  accordingly  done  to  the  extent  of  9  inches,  which  is  not 
said  to  have  been  too  much,  and  the  thing  which  was  valued  in  1820  was  this  taking  of 
band  with  the  ordinary  rights  implied  in  it,  and  the  sum  awarded  is  proved  to  have 
been  a  full  equivalent  for  9  inches  of  band,  with  its  relative  rights  and  privileges. 
Now,  we  all  know  what  taking  band  means,  and  the  only  peculiarity  here  is,  that 
besides  inserting  the  band-stones  in  the  usual  way,  it  is  proved  that  in  Aberdeen  the 
additional  privilege  is  understood  to  be  implied  of  building  on  the  top  of  the  wall,  to  the 
same  extent  to  which  band  is  taken  in  it  It  is  not  disputed  here  that  the  appellant, 
being  entitled  to  take  band,  was  consequently  entitled  to  build  on  the  top  of  the  wall ; 
but  what  is  contended  for  is  that  he  is  entitled  so  to  build  only  to  the  thickness  of  4^ 
inches.  That  seems  to  me  to  resolve  into  an  absurdity ;  for  it  really  would  be  nothing 
less  to  build  a  gable  wall  of  4^  inches  thick  on  the  top  of  the  respondent's  gable.  It 
requires  no  peculiar  skill  to  know  that  such  a  wall  could  neither  secure  the  comfort  of  a 
dwelling-house  while  it  stood,  nor  be  reckoned  on  as  even  safe  against  the  action  of 
wind  and  weather.  The  natural  result  would  be  the  falling  of  the  new  wall,  probably 
before  it  was  even  completed,  through  the  roof  of  the  respondents'  meeting-house.  The 
only  consistent  argument  would  be  that  the  appellant  was  not  entitled  to  build  on  the 
top  of  the  respondents'  wall  at  all.  But  the  right  to  build  being  conceded,  it  is  not 
reasonable  to  restrict  the  thickness  of  it  to  4^  inches,  and  no  instance  has  been  adduced 
of  such  a  restriction  even  in  Aberdeen,  where  thin  gables  certainly  seem  to  be  more  in 
favour  than  they  generally  are. 

My  opinion,  on  the  grounds  I  have  stated,  is  in  favour  of  the  appellant 
Lord  Abdmillan. — I  have  felt  this  to  be  a  case  of  some  nicety,  but  the  con- 
clusion I  have  come  to  is  the  same.  I  cannot  agree  with  the  Sheriffs,  and  I  think  the 
solution  of  the  case  is  to  be  found  in  the  somewhat  peculiar  terms  of  the  titles.  The 
parties  received  on  the  same  day  their  titles  from  the  same  proprietors.  The  provision 
abeUt  buOding  on  the  extremity  of  the  south  march,  and  the  extremity  of  the  south 
and  north  march,  really  means  just  that  each  feuar  building  On  the  extremity  of  his  feu 
is  so  to  build  on  the  extremity  of  his  projierty  next  that  of  his  neighbour  as  to  give  to 
the  conterminous  proprietor  the  benefit  of  a  mutual  wall.  If  that  be  so,  each  has  the 
right  to  penetrate  to  the  extent  of  4^  inches  beyond  the  line  of  division,  and  that  in 
practice  means  9  inches.  Now,  here,  when  the  two  deeds,  dealing  with  two  con- 
terminous properties,  set  forth  that  the  feuar  building  first  shall  so  build  as  to  give  the 
other  the  right  to  take  band,  that  means  that  he  is  so  to  build  as  to  give  his  neighbour, 
on  paying  for  it,  the  benefit  of  a  mutual  wall.  Now,  the  second  party  gives,  on  the 
valuation  of  tradesmen,  a  certain  sum — here  it  is  £17 — ^for  that  benefit,  and  I  think  the 
result  of  the  evidence  is  quite  clear,  that  what  he  paid  for  was  4^  inches  of  wall,  and 
the  right  to  band  in  his  neighbour's  wall  to  the  extent  of  4^  inches  more,  making  9 
inches.  I  think  the  result  of  the  pursuer's  contention  was  well  illustrated  by  Lord  Desj^ 
in  the  form  of  a  reductio  ad.  absurdum^  as  reganls  the  building  above  the  wall  Ten 
witnesses  concur  in  siiying  that  it  is  a  universal  consequence  of  the  right  to  take  band 
to  the  extent  of  4^  inches,  [499]  that,  if  the  party  coming  second  build  higher  than  the 
first,  he  is  entitled  to  build  proportionally  to  the  band  taken.  Therefore,  if  the  right  to 
band  amounts,  not  to  9  inches  in  all,  but  to  4^  inches  only,  and  if  the  right  to  build 
higher  is  proportionate,  then  that  leads  to  this  result,  that  a  wall  of  4^  inches  in 
breadth  may  be  carried  to  a  height  of  three  storeys,  a  most  dangerous  operation,  and, 
as  I  think,  a  most  extravagant  supposition.  Practically,  it  would  be  out  of  the  ques- 
tion. Therefore,  I  think  the  result  of  a  right  construction  of  the  titles  and  of  tiie 
evidence  is  this,  that  if  there  is  mutuality  of  wall,  either  express  or  fairly  implied,  Uien 
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the  party  building  second  is  entitled  to  build  to  the  breadth  of  9  inches.  This  is  the 
eoaclasion  which  appears  to  me  justly  deducible  from  the  titles  and  from  the  proof.  I 
think  the  true  construction  of  the  titles  is,  that  each  party  is  so  to  build  as  to  enable 
the  conterminous  proprietor  to  get  the  benefit  of  mutuality  on  paying  for  it,  and  that, 
after  paying  for  it,  he  takes  benefit  from  the  settled  custom,  and  in  accordance  there- 
with, he  is  entitled  to  take  band  to  the  extent  of  4^  inches  more,  and  to  build  above 
the  wall  to  the  breadth  of  9  inches. 

Lord  President. — It  appears  to  me  that  the  decision  of  the  question  depends 
properly  and  directly  on  a  construction  of  the  titles  of  the  parties.  They  had  a  common 
author,  and  corresponding  obligations  to  each  other.  It  was  stipulated  with  regard  to 
the  one,  that  if  he  should  build  on  the  extremity  of  the  south  march  "  the  coterminous 
proprietor  or  feuar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an 
equivalent  for  such  privilege,"  &c.  The  obligation  on  the  other  party  was,  if  they  should 
build  on  the  extremity  of  their  south  or  north  marches,  "  the  coterminous  proprietor  or 
feuar  shall  be  entitled  to  take  band  in  the  same  on  paying  to  them  an  equivalent  for  such 
privilege,"  &c.  Now,  it  seems  to  have  been  assumed  in  the  Sheriff-court  that  the  case 
contemplated  in  the  title-deeds  necessarily  means  building  within  the  ground  of  the 
party  in  whose  title-deed  the  provision  is  found.  I  am  by  no  means  of  that  opinion, 
and  I  rather  agree  with  Lord  Kinloch  that  each  party  was  entitled  to  adopt  the  ordinary 
practice  of  building  a  mutual  wall,  partly  on  his  own  and  partly  on  his  neighbour's 
ground.  If  that  question  had  arisen,  I  should  have  been  disposed  to  hold  that  by  the 
custom  of  Aberdeen  each  was  entitled  to  build  on  4^  inches  of  his  neighbour's  ground. 
They  did  not  in  fact  do  so,  and  it  is  not  necessary  even  to  determine  that  they  had  the 
right,  because,  even  if  it  were  the  intention  of  their  author,  to  restrict  each  to  building 
on  his  own  feu,  there  can  be  no  doubt  that  the  party  so  building  was  taken  bound  to 
build  what  is  equivalent  to  a  mutual  wall,  and  therefore,  whether  it  was  to  be  on  his  own 
ground  or  partly  on  his  neighbour's,  it  is  still  a  mutual  wall.  Now,  we  do  not  require 
any  evidence  of  what  is  meant  by  a  mutual  wall  or  gable :  it  is  a  wall  in  which  there  is 
a  right  of  common  property  in  the  proprietor  of  the  one  house  as  much  as  in  the  other, 
whichever  party  builds  it.  But  of  course  the  one  that  does  not  erect  it  must  pay  a  part 
of  the  expense,  as  a  condition  of  his  right  of  common  property.  "  Taking  band  "  seems 
generally  to  mean  nothing  more  than  the  obtaining  of  such  a  right,  and  the  only  use  of 
the  evidence  here  appears  to  me  to  be  to  shew  what,  according  to  the  practice  of 
Aberdeen,  is  the  extent  to  which  the  non-builder  is  entitled  to  a  common  use  with  the 
builder  of  the  wall.  To  that  extent  the  evidence  is  valuable.  The  title-deeds  say  that 
the  party  coming  second  in  building  is  to  be  entitled  to  take  band, — that  is,  according 
to  the  ordinary  terms  and  conditions.  It  is  provided  that  there  is  to  be  a  mutual  wall, 
and  the  conterminous  proprietor  is  to  be  entitled  to  take  band, — that  is,  to  have 
the  usual  amount  of  common  property  in  that  gable  wall.  Now,  according  to  the  in- 
variable practice  of  Aberdeen,  when  the  second  party  comes  to  claim  that  privilege  he 
is  entitled  to  buy  4  J  inches  from  his  neighbour.  But  that  means  that  he  is  to  get  the  use 
of  9  inches.  That  is  quite  settled,  and  therefore  when  parties  express  themselves,  as  this 
superior  has  done,  in  Aberdeen,  they  can  mean  nothing  else  than  what  is  ordinarily 
meant  in  the  case  of  a  mutual  wall.  It  was  earnestly  argued  for  the  respondent  in  the 
appeal,  that  the  case  fell  to  be  disposed  of  on  a  different  principle  from  that  of  a  mutual 
wall  built  partly  on  the  ground  of  the  one  party  and  partly  on  that  of  the  other,  because 
in  that  case  the  4 J  inches  are  [600]  ^^  truth  on  his  own  ground,  and  therefore  he  does 
not  need  to  pay  for  them,  and  pays  only  for  the  portion  of  wall  on  solum  which  is 
not  his  own.  But  that  argument  is  of  no  weight  here,  because  it  was  intended  by  the 
titles  that  the  party  building  should  either  build,  partly  on  his  neighbour's  ground,  or 
entirely  on  his  own,  and  yet  it  was  to  be  a  mutual  wall.  He  is  therefore  bound  by  his 
own  title  to  what  he  complains  of  as  an  anomaly. 

It  is  said  again  that  in  fact  the  appellant  did  not  pay  for  more  than  4^  inches,  and 
what  he  paid  for  is  not  what  is  got  in  the  ordinary  case  in  Aberdeen.  But  that  plea  is 
untenable  on  the  evidence,  because,  though  there  is  no  written  proof  of  what  was  the 
understanding  of  parties  in  1826,  there  is  proof  of  what  was  paid  then  for  the  right  of 
taking  band,  and  that  was  £17 ;  and  all  the  witnesses  concur  in  saying  that  that  was  a 
full  price  then  for  the  usual  privilege  of  9  inches.  So  that,  if  we  agreed  with  the 
Sheriff,  we  should  deprive  the  appellant  of  what  his  predecessors  paid  for  in  1826,  and 
he  would  not  have  the  ordinary  privilege  of  the  possessor  of  a  right  to  a  mutual  gable. 
For  these  reasons,  T  come  to  the  same  result  as  your  Lordships. 
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The  following  interlocutor  was  pronounced: — *^ Recall  the  interlocutors  of  the 
Sheriff  and  Sheriff-substitute  dated  respectively  the  28th  AprO,  2d  June,  and  30th 
July  1869:  Find  it  proved  in  point  of  fact — {!)  that,  by  the  usage  of  Aberdeen^  a 
proprietor  who  has  right  to  take  band  in  the  gable  wall  of  the  immediately  adjoiiUDg 
proprietor,  who  has  built  on  the  extremity  of  his  property,  as  the  respondents  (peti- 
tioners in  the  inferior  Court)  in  this  case  did,  ib  entitled  to  take  band  to  the  extent  of 
9  inches  in  that  wall,  and  to  build  on  the  top  of  that  wall  to  the  thickness  of  9  inches 
in  raising  the  height  of  his  own  house  above  the  height  of  that  wall,  on  condition 
always  of  indemnifying  the  said  adjoining  proprietor  for  the  uses  thus  taken  of  the  wall 
of  such  proprietor;  (2)  That  the  authors  of  the  respondents  (petitioners  in  inferioi 
Court)  and  the  authors  of  the  appellant  feued  the  ground  belonging  to  them 
respectively  from  the  same  common  authors  on  the  same  day,  but  the  meeting-house 
or  church  built  by  the  said  respondents'  authors  on  the  ground  so  feued  by  them 
was  erected  by  them  some  years  before  the  appellant  built  a  house  on  the  conterminous 
ground  so  feued  by  his  authors ;  that  the  said  meeting-house  or  church  was  so  erected 
by  the  respondents'  authors  on  the  extremity  of  their  north  march,  bounding  with  the 
appellant's  said  ground,  and  that  when  the  appellant's  authors  came  afterwards  to 
build  on  their  said  ground,  they  paid  to  the  respondents'  authors  the  full  price  or 
indemnity  accruing  to  them  for  the  right  to  take  band  in  and  build  on  the  respondents' 
said  wall  to  the  extent  of  9  inches  :  And  in  these  circumstances,  and  with  reference  to 
the  t^rms  of  the  title-deeds  of  the  parties,  find  in  point  of  law  that  the  appellant's 
operations  complained  of  were  lawful  operations,  and  therefore  refuse  the  prayer  of  the 
original  petition,  and  decern  :  Find  the  appellant  entitled  to  expenses  in  this  Court  and 
in  the  inferior  Court,  and  remit,"  &c. 

Morton,  Whitehead,  &  Greig,  W.S. — Renton  &  Gray,  S.S.C. — Agents. 
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Alexander  Morrison  (James  Paterson's  Trustee). —  Waison, 
Jambs  Lbarmont  and  Company. — Balfour, 

Partnership — Trustee, — A  truster  directed  that  his  business  of  G.  P.  and  Co.  should 
be  carried  on  by  his  son  for  behoof  of  himself  and  the  truster's  family,  an  annual 
balance-sheet  to  be  made  up  at  the  sight  and  to  the  satisfaction  of  his  trustees,  the 
profits  to  be  divided — one-half  to  his  son,  and  the  other  half  to  his  [601]  widow— 
and  the  trustees  to  have  a  discretionary  power  to  dissolve  the  firm,  and  wind  up  the 
business.  After  the  truster's  death  the  business  was  carried  on  by  the  son  in  name 
of  the  firm,  who  divided  the  profits  with  the  widow  as  directed.  The  firm  and  the 
son  having  been  sequestrated,  a  question  arose  between  his  creditors  as  an  individual 
and  those  of  the  company,  whether  the  trustees  of  his  father  were  partners  of  the 
firm.     Held  that  they  were  not. 

The  deceased  George  Paterson,  builder  in  Edinburgh,  for  some  years  previous  to 
his  death  carried  on  business  in  com^mny  with  his  son  James  Paterson,  under  the  firm 
of  George  Paterson  and  Son. 

A  codicil  to  his  trust-deed  and  settlement  contained  the  following  direction : — "  lu 
the  second  place,  In  the  event  of  my  said  son  James  Paterson  surviving  me,  I  direct 
and  appoint  that  he  shall  continue  to  carry  on  the  business  presently  carried  ou  by  ine 
and  him,  and  under  the  same  firm  of  George  Paterson  and  son,  for  behoof  of  himself 
and  my  family,  until  the  death  of  his  mother,  or  the  majority  of  my  youngest  child, 
whichever  of  these  events  shall  last  happen,  and  that  for  this  purpose  he  shall  have 
possession  of  the  whole  «tock  in  trade  and  implements  belonginp;  to  said  firui ;  that  in 
the  management  of  the  said  business  an  annual  balance  shall  be  struck  by  the  said 
James  Paterson,  at  the  sight  and  to  the  satisfaction  of  my  said  trustees ;  and  the  profits 
arising  therefrom  shall  be  divided  as  follows,  viz.  one-half  thereof  to  the  said  James 
Paterson  himself,  and  the  other  half  thereof  shall  be  payable  to  my  said  spouse,  under 
the  burden  mentioned  in  the  third  purpose  of  the  foregoing  deed,  eo  long  as  she  shall 
remain  unmarried ;  and  in  the  event  of  her  marrying  again,  or  dying  before  my 
youngest  child  attain  majority,  then  the  same  shall  be  payable  to  my  said  tntstee*?  for 
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behoof  of  my  said  children  as  aforesaid :  In  the  third  place.  On  the  death  or  second 
marriage  of  my  said  spouse,  or  upon  the  youngest  of  my  children  attaining  majority, 
whichever  of  these  events  shall  last  happen,  the  said  James  Paterson  shall  he  entitled 
to  have  the  said  husiness  wholly  to  himself,  on  his  then  accountiug  for  and  paying 
over  to  my  said  trustees  the  value  of  the  stock  in  trade  and  utensils,  in  so  far  as  not  his 
own ;  declaring  that  in  the  event,  which  I  do  not  anticipate  will  happen,  of  the  said 
James  Paterson  not  conducting  the  said  husiness  to  the  satisfaction  of  my  said  trustees, 
they  shall  have  full  power  to  dissolve  the  said  firm,  and  wind  up  the  said  husiness ; 
and  declaring  further,  that  my  said  trustees  and  executors  shall  not  incur  any  personal 
liability  for  debts  to  be  contracted  in  the  course  of  carrying  on  the  said  business,  nor 
shall  they  be  responsible  to  my  spouse  or  children  for  the  proper  management  thereof, 
as  I  cannot  expect  them  to  give  attention  to  the  details  of  the  management  thereof, 
which  I  entrust  to  my  said  son,  James  Paterson,  in  manner  before-mentioned."  He 
(lied  in  1855,  leaving  a  widow  and  several  children. 

Subsequent  to  his  death,  his  son  James  Paterson  continued  the  business  under  the 
same  firm  of  George  Paterson  and  Son,  and  paid  the  widow  her  share  of  the  profits. 

In  1864  the  estates  of  George  Paterson  and  Son,  and  of  James  Paterson  as  a  partner 
thereof  and  as  an  individual,  were  sequestrated,  and  Morrison  was  appointed  trustee. 

As  the  assets  of  the  company  estate  shewed  a  larger  dividend  than  those  of  the 
individual  estate,  the  personal  creditors  contended  that  James  Paterson  was  sole  partner 
of  the  firm,  and  that  the  two  estates  fell  to  be  massed  together,  and  divided  equally 
among  the  creditors  of  both  estates.  Leaimont  and  Company,  creditors  of  the  company, 
contended  that  the  trustees  were  partners  of  the  company,  and  that  the  two  estates  fell 
to  be  dealt  with  separately.     They  did  not  contend  that  the  widow  was  a  partner. 

[502]  ^  special  case  was  presented  for  the  opinion  and  judgment  of  the  Court  on, 
inter  cdiaj  the  following  question : — *'  Ought  the  assets  of  the  firm  of  George  Paterson 
and  Son  and  the  individual  estate  of  James  Paterson  to  be  massed  together  and  dis- 
tributed rateably  among  the  whole  ordinary  creditors  both  of  the  firm  and  of  James 
Paterson  ? " 

The  following  interlocutor  was  pronounced  : — "  The  Lords  having  heard  counsel  on 
the  special  case,"  &c.,  "  they  answer  that  the  funds  referred  to  fell  to  be  massed  and 
distributed  among  all  the  creditors  of  James  Paterson,  and  that  there  are  no  creditors 
of  the  firm  of  George  Paterson  and  Son  distinguished  from  those  of  James  Paterson, 
the  sole  partner  of  the  firm  of  George  Paterson  and  Son :  ...  Of  consent,  find  both 
parties  to  this  case  entitled  to  expenses  out  of  the  sequestrated  estate,  and  decern." 

James  Xisbbt,  S.S.C. — John  Mathison,  S.S.C. — Agents. 


No.  110.  VIII.  Macpherson,  502.     4   Feb.    1870.     2d   Div.— Lord  Jervis- 

woode,  R. 

Sir  Henry  Lindsay  Preston,  Bart.,  and  Others,  Pursuers. — Sol-Gen,  Clark — 

Webster, 
The  Lord  Provost,  Magistrates,  and  Council  of  the  City  of  Edinburgh, 

Defenders. —  Wataon — MLaren. 

Superior  anci  Vassal — Relief — Clause — Construction — Teiiids — AugDientation — Poor. 
— ^In  1757  the  Magistrates  of  Edinburgh  feued  a  piece  of  ground  in  the  vicinity  of 
the  city,  to  be  holden  of  them  as  superiors,  ''with  the  houses  and  planting  bxdlt  and 
planted  or  to  be  built  or  planted  thereupon,"  and  undertook  to  free  and  relieve  the 
vassals  and  their  successors  **  of  all  teinds,  ministers'  stipend,  king's  cess,  supply,  and 
other  public  burdens  which  do  or  may  affect  the  same  now  and  in  all  time  coming." 
Held  that  the  obligation  of  relief  embraced  (1)  augmented  stipend  localled  upon  the 
lands ;  (2)  poor-rates  payable  in  respect  of  houses  recently  erected  thereon ;  and  (3) 
cess,  land-tax,  and  other  public  burdens,  but  not  to  burgh  cess,  to  which  the  lands 
were  for  the  first  time  subjected  by  statute  subsequent  to  the  date  of  the  feu-charter. 
Question,  whether  the  superior's  liability  was  limited  to  the  amount  of  the  feu-duty? 

By  feu-contract,  dated  14th  September  1757,  the  Lord  Provost,  Bailies,  and  Council 
for  the  City  of  Edinburgh,  for  certain  considerations  therein  expressed  (one,  of  which 
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was  that  the  half  of  the  stipulated  feu-duty  had  been  redeemed  by  the  feuar  by  a 
payment  of  £270,  4s.  7d.,  equivalent  to  twenty-six  years'  purchase  of  it),  sold,  alienated, 
and  in  feu-farm  (lit«poned  to  George  Lindsay,  his  heirn  and  assignees,  "  All  and  haill 
these  9  acres  of  land  or  thereby,  being  part  of  the  lands  of  St.  Leonards,  lying  within 
the  barony  and  regality  of  Cannongate,  parish  of  St  Cuthberts  or  West  Ejjrk,  and 
sherififdome  of  Edinburgh  or  Midlothian,  as  the  said  acres  are  at  present,  and  for  theae 
several  years  past  have  been,  possest  by  the  said  George  Lindsay,  and  are  by  him  en- 
closed and  subdivided  with  stone-dykes  and  hedges,  bounded ;  ...  to  be  holden,  the 
said  lands,  by  all  the  righteous  meiths  and  marches  thereof,  with  the  houses,  planting, 
built  and  planted  or  to  be  built  and  planted  thereupon,  and  haill  parts,  pendicles,  and 
pertinents  thereto  belonging,  off  the  said  Magistrates  and  Council  and  their  successors 
in  office  as  superiors  thereof;  in  feu  farm,  fee,  and  heritage,  for  the  yearly  payment  and 
delivery  of  the  remainder  of  the  said  feu-duty,  being  ffive  bolls  wheat,  and  twelve  bollB 
two  ffirlots  of  barley,  at  the  terms  and  in  manner  hereinafter  mentioned,  and  that  for 
all  other  burden,  demand,  or  secular  service  whatever,  which  can  be  asked  or  demanded 
by  them  as  superiors  furth  of  the  lands  and  others  foresaid,  now  and  in  all  time 
coming ;  which  feu-contract  and  lands  hereby  feued,  [503]  ^^^  ^^^  infeftment  to 
follow  hereupon,  the  said  Magistrates  and  Council  bind  and  oblige  them  and  their 
successors  in  office  to  warrand,  acquitt,  and  defend  to  the  said  George  Lindsay  and 
spouse  and  their  foresaids  from  all  and  sundry  incumbrances  and  grounds  of  eviction 
whatever,  at  all  hands  and  against  all  deadly,  as  law  will,  and  to  free  and  reUeve  the 
said  George  Lindsay  and  spouse  and  their  foresaids  of  all  teinds,  ministers'  stipends, 
king's  cess,  supply,  and  other  publick  burdens  which  do  or  may  affect  the  same  now 
and  in  all  time  coming." 

In  December  1866  the  present  action  of  declarator  and  payment  was  brought  by 
Sir  Henry  Lindsay  Preston,  Bart,  of  Valleyfield,  and  Others,  then  vassals  in  the  feu, 
against  the  Lord  Provost,  Magistrates,  and  Council  of  Edinburgh,  both  as  representing 
the  community  and  as  superiors  of  the  subjects  mentioned  in  the  feu-contract.  The 
object  of  the  action  was  to  obtain  (1)  repetition  of  certain  sums  of  old  and  augmented 
stipend  paid  by  the  pursuers  to  the  ministers  of  St.  Cuthberts  parish  under  the  existing 
interim  locality,  in  respect  of  the  subjects,  with  interest ;  (2)  repetition  of  poor-rates, 
burgh  cess  or  stent,  county  land  tax,  and  other  public  and  pariah  burdens  paid  by  them 
during  the  forty  years  previous  to  1866,  with  progressive  interest;  and  (3)  relief  from 
payment  of  £829,  Is.  6f d.  claimed  from  them  by  the  other  heritors  of  the  parish  in 
respect  of  under-payments  of  stipend  in  a  former  locality. 

After  setting  out  the  terms  of  the  feu-contract  and  the  transmissions  of  the  feu,  the 
pursuers  averred: — (Cond.  10)  "No  teind  has  been  paid  by  the  pursuers  or  their 
predecessors,  the  vassals  in  the  said  lands,  nor  was  any  demand  ever  made  against  the 
pursuers  or  their  predecessors,  for  ministers'  stipends  out  of  these  subjects  until  lately." 
(Cond.  11)  "In  or  about  the  year  1819  a  process  of  augmentation,  &c.,  was  raised  at 
the  instance  of  the  then  ministers  of  the  parish  of  St  Cuthberts,  in  which  the  said 
lands  are  situated,  against  the  heritors  and  others  interested  in  the  teinds  of  the  said 
parish,  under  which  augmentations  of  stipends  were  granted  to  both  the  ministers  by 
the  Court  of  Teinds  on  24th  January  1821.  A  scheme  of  locality  of  the  stipends,  as 
augmented,  was  thereafter  approved  of  by  the  Court  as  an  interim  rule  of  payment  of 
the  stipends,  but  no  part  of  the  stipend  was  at  this  time  allocated  on  the  said  9  acres  or 
thereby  of  the  lands  of  St.  Leonards  belonging  to  the  pursuers."  (Cond.  12)  "In  or 
about  the  year  1859  the  said  interim  scheme  of  locality,  which  had  been  acted  on  from 
the  time  it  was  approved  of,  and  formed  the  rule  according  to  which  the  ministers 
uplifted  their  stipends,  was  objected  to  by  the  common  agent,  and  a  rectified  scheme 
was  thereafter  prepared,  in  which  the  teinds  of  the  pursuers'  lands  were  now  localled 
on  for  stipends  to  the  extent  of  their  value,  in  respect  neither  the  pursuers  nor  their 
predecessors,  the  vassals  in  said  subjects,  had  heritable  rights  to  their  teinds.  By  this 
scheme  there  was  laid  on  the  teinds  of  the  pursuers'  said  lands  10  bolls  1  firlot  3  pecks 
and  f  ths  of  a  lippy  of  meal  of  stipend  to  the  ministers  of  said  parish."  .  .  .  (Cond.  14) 
"  The  rectified  scheme  was  thereafter  approved  as  a  final  locality  by  an  interlocutor  of 
the  Court  of  Teinds,  dated  4th  February  1864."  (Cond.  15)  "  By  a  state  of  accounting 
among  the  heritors  of  the  said  parish  for  over  and  under  payments  of  stipend  under  the 
said  interim  scheme  of  locality  prepared  by  the  clerk  of  the  Court  of  Teinds,  under  a 
remit  from  the  Court,  it  was,  ifiter  alia,  brought  out  that  the  pursuers  and  their  prede- 
cessors are  chargeable  with  under-paid  stipends  to  the  amount  of  £401,  11b.  3d.  of 
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principal^  which,  with  periodical  interest  to  5th  April  1864,  it  was  hrought  out, 
ftmounted  to  £829,  Is.  6|d.,  and  that  sum  has  heen  claimed  from  the  pursuers  hy  those 
heritors  or  their  representatives  who  were  over-payers  under  the  interim  scheme  of 
locality."  .  .  .  (Cond.  17)  [604]  '^  Since  the  said  rectified  scheme  was  approved  of  as  a 
final  locaUty  the  pursuers  have  paid  to  the  ministers  of  said  parish  the  stipend  allocated 
on  their  lands  by  said  final  scheme.  Converting  the  victual  into  money,  according  to 
the  fiars  prices  of  the  county  of  Edinburgh,  as  provided  for  in  the  decrees  of  the  Court 
of  Teinds,  the  stipend  chargeable  against  the  pursuers  for  their  said  lands,  and  paid  by 
them  on  or  about  19th  April  1865,  amounts,  for  crop  and  year  1864,  to  £7,  4s.  lOd." 
(Cond.  18)  '^  In  the  year  1861  the  two  ministers  of  the  said  parish  of  St.  Cuthberts 
raised  a  further  process  of  augmentation,  &c.,  and  augmentations  were  again  granted  to 
both  ministers,  to  commence  with  the  second  half  of  crop  1861.  A  scheme  of  locality 
of  the  stipends  as  augmented  was  thereafter  made  up,  and  the  same  was  approved  of  by 
the  Court  on  9th  March  1866  as  an  interim  scheme."  (Cond.  19)  "  By  this  interim 
scheme  the  stipend  payable  for  the  said  9  acres  of  the  lands  of  St.  Leonards  was  raised 
from  10  bolls  1  firlot  3  pecks  and  f  ths  of  a  hppy  of  meal,  to  10  bolls  3  firlots  1  peck 
and  22th  lippies  of  meal,  and  1  firlot  2  pecks  and  2|th  lippies  of  barley,  the  augmentation 
thus  being  1  firlot  2  pecks  and  2^ih  lippies  of  meal,  and  a  like  quantity  of  barley.  Under 
this  interim  locality  the  pursuers  have  been  called  on  to  pay,  and,  on  or  about  10th 
April  1866,  paid  the  following  sums,  viz.  for  stipend  for  crop  and  year  1865,  the  sum 
of  £10,  98.  3d.,  and  for  the  augmentation  of  stipends  for  crops  and  years  1861,  1862, 
1863,  and  1864,  the  sum  of  £2,  16s.  9d."  (Cond.  20)  "The  pursuers  and  their  pre- 
decessors and  authors,  in  whose  right  they  now  are,  have  paid  the  poor-rates,  burgh 
cess  or  stent,  county  land  tax,  and  other  public  and  parish  burdens  for  the  said  9  acres 
or  thereby  of  the  lands  of  St.  Leonards  and  other  subjects,  for  the  years  from  1826  to 
1865  inclusive.  These  various  rates  for  that  period,  with  interest  to  Whitsunday  1866, 
amoimt,  conform  to  state  thereof  produced  with  the  summons,  to  the  sum  of  £489, 
158.  3d." 

The  defenders  disputed  liability,  and  stated,  t?Uer  alia,  that  the  feu-duty  had  been 
regularly  paid  to  them  by  the  pursuers  and  their  predecessors  without  any  deduction 
being  claimed  therefrom  in  respect  of  teind,  &c.,  down  to  the  year  1860  or  1861,  when 
the  pursuers  intimated  that  they  held  the  defenders  bound  to  relieve  them  of  minister's 
stipend  effeiring  to  the  subjects,  and  that  the  claim  for  poor-rates,  cess,  &c.,  was  not 
nuuie  till  1866.  They  also  alleged  that  the  whole  of  the  burdens,  including  stipend, 
of  which  relief  was  now  sought,  were  created  and  imposed  subsequent  to  the  date  of 
the  feu-contract,  and  that  the  whole  taxes  of  which  repayment  was  claimed  were  paid 
in  respect  of  houses  and  buildings  erected  upon  the  lands  subsequent  to  that  date. 

The  Lord  Ordinary  (Jerviswoode),  on  20th  March  1868,  pronounced  this  inter- 
locutor : — "  Finds  that  the  clause  of  relief  contained  in  the  feu-contract,  referred  to  in 
the  first  and  second  articles  of  the  condescendence  for  the  pursuer,  constitutes  a 
subsisting  obligation  of  relief  applicable  to  all  burdens  of  the  classes  specified,  which, 
at  the  date  of  the  feu-contract,  did  by  law  affect,  or  which,  under  then  existing  laws, 
might  be  made  to  affect  the  subjects  disponed  under  the  feu-contract;  and,  before 
further  answer,  appoints  the  cause  to  be  enrolled  with  a  view  to  the  ascertainment  of 
such  matters  of  fact  and  of  accounting  as  shall  appear  to  be  necessary  with  a  view  to 
the  disposal  of  the  specific  conclusions  of  the  summons."  * 

*  "  Note. — It  appears  to  the  Lord  Ordinary  that  the  pursuer  has  here  set  forth,  and 
has  produced  a  title  sufficient  to  warrant  him  in  insisting  in  the  conclusicms  of  the 
present  action,  so  far  as  the  same  relates  to,  and  seeks  relief  of,  payment  of  teinds  or 
stipend  which  is  payable  out  of  the  teinds  of  the  lands,  and  [506]  of  other  burdens  which 
were  then  in  fact  exigible,  or  which  might  become  so  under  the  authority  of  the  then 
existing  laws.  But,  as  it  appears  to  the  Lord  Ordinary,  the  authority  of  the  case  of 
Scott  V.  Edmond,  June  25,  1850,  and  that  of  the  recent  case  of  Wilson  v.  The 
Magistrates  of  Musselburgh,  2  2d  February  1868,  suffice  so  to  limit  the  extent  of  the 
obligation  in  such  a  case  as  the  present  But  the  Lord  Ordinary  is  not  inclined  to 
hold  that  augmentations  of  stipend  fall  under  the  class  to  which  he  has  referred.  It 
rather  appears  to  him  that  the  clause  of  relief  of  teinds  is  sufficient  to  protect  the  vassal 
against  all  such  augmentations,  and  he  intends,  by  the  present  interlocutor,  so  to  find. 
Important  questions  may  still  arise  under  the  present  record,  with  which  the  Lord 
Ordinarj  and  the  parties  will  be  enabled  to  deal  with  more  satisfaction  and  precision 
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adverso  of  his  lands  on  the  east  side ;  (4)  a  barony  title  cum  piscatianihus  did  not  give 
a  right  to  salmon-fishings ;  *  (5)  rod-fishing  was  not  sufficient  possession  where  fishing 
by  net  and  coble  was  practicable ;  t  (6)  it  was  proved  that  prior  to  1843  the  rod- 
fishing  was  immaterial — there  was  no  lease  anterior  to  that  date ;  (7)  fishing  by  cairns 
and  streams  was  illegal ;  X  (8)  even  if  legal,  it  was'  insufficient  to  found  a  prescriptive 
right  to  salmon-fishings. 

[638]  The  defender  replied; — (1)  A  barony  title  cum piscationibus  carried  salmon- 
fishings  ;  §  (2)  the  defender  had  possessed  for  the  prescriptive  period ;  (3)  within 
sixteen  years  of  the  charter  of  barony  the  defender's  predecessor  granted  a  sub-feu, 
with  salmon-fishings;  (4)  cairn-fishing  was  legal;  it  had  never  been  decided  to  be 
illegal;  in  the  cases  quoted  by  the  pursuer  there  were  fixed  engines,  forming  an 
obstruction  to  the  fish  across  the  whole  river  ;  (5)  even  although  illegal,  if  pursued  in 
the  assertion  of  a  right,  it  founded  a  prescriptive  title ;  it  had  been  so  pursued  by  the 
defender ;  (6)  the  defender  had  possessed  by  rod-fishing,  and  that  was  8ufficient|| 

At  advising, — 

Lord  Justick-Clkrk. — As  your  Lordships  will  probably  think  it  right  in  a  case 
which,  in  addition  to  the  importance  of  the  interests  involved  in  it,  raises  many 
questions  of  wide  application,  to  express  your  opinions  at  length,  I  shall,  without  going 
much  into  detail,  indicate  shortly  the  result  at  which  I  have  arrived  on  the  several 
matters  which  have  been  argued  to  us. 

The  Duke  of  Riclimond,  the  pursuer,  asks  us  for  decree  of  declarator  under  two 
sets  of  alternative  conclusions ;  ami  the  substance  of  these  conclusions  is  simply  this. 
The  dispute  relates  to  the  right  of  salmon-fishing  in  the  Spey  within  certain  bounds, 
which  are  mentioned  in  the  summons  and  delineated  on  the  plan,  extending 
substantially  from  Boat  of  IJridge  on  the  south  to  the  cruive  at  Ordiefish  on  the  north. 
The  question  which  is  raised  relates  to  the  right  of  salmon-fishing  in  the  Spey 
within  these  limits. 

judgment  of  the  Lord  Ordinary,  that  the  defender's  right  to  fish  for  salmon  by  rod  and 
line  was  exercised  by  many  persons  expressly  deriving  right  from  the  defender,  not 
only  in  the  knowledge  of  the  pursuer,  and  without  challenge  on  the  part  of  him  or  his 
predecessors,  but  with  their  distinct  acquiescence,  as  a  thing  which  could  not  he 
objected  to  by  them. 

"  In  addition  to  all  this  there  is  what  also  appears  to  the  Lord  Ordinary  to  be  the 
very  important  circumstance  that  the  pursuer's  immediate  predecessor,  whom  he 
represents,  actually  negotiated  with  Lord  Seafield,  and  obtained  from  him  in  lease,  for 
a  valuable  pecuniary  consideration,  the  Caimtie  salmon-fishings  for  the  years  from 
1845  to  1848.  In  the  lease  so  obtained,  as  well  as  in  the  negotiations  which  preceded 
it,  the  right  of  Lord  Seafield  to  the  Cairntie  salmon-fishing  appears  to  have  been  not 
only  not  disputed  but  expressly  acknowledged. 

"  If,  then,  the  proof  shows,  as  the  Lord  Ordinary  thinks  it  does,  that  the  right  of 
Lord  Seafield  to  fish  for  salmon  in  the  river  Spey,  and  the  exercise  of  that  right  by 
rod  and  line,  have  been  for  time  immemorial  admitted  and  acquiesced  in  by  the 
pursuer  and  his  authors  and  predecessors,  it  is  not  easy  to  resist  the  conclusion  that  the 
defender  has  had,  for  the  requisite  period,  possession  of,  and  exercised  the  right  of, 
salmon-fishing  in  the  Spey,  ex  adverso  of  his  lands  of  Caimtie,  and  if  so,  that  the 
pursuer  has  failed  to  establish  the  exclusive  right  claimed  by  him. 

"  The  defender  having  substantially  succeeded  in  his  defence,  the  Lord  Ordinary 
has  found  him  entitled  generally  to  expenses,  subject,  however,  to  the  question  to  be 
afterwards  determined,  whether  there  ought  to  be  any  and  what  modification.'' 

*  Craig,  ii.  8,  15 ;  Ersk.  iL  6,  18 ;  Bell's  Prin.  sec.  754. 

t  Forbes  v.  Udney,  M.  7812 ;  Chisholm  v.  Fraser,  M.  Appx.  Salmon-fishing,  No.  1 ; 
Smollet  V.  Colquhoun,  1779,  14  S.  963;  Duke  of  Sutherland  v.  Ross,  June  11,  1836, 
14  S.  960 ;  Abercromby  v.  Marquis  of  Breadalbane,  July  18,  1843,  5  D.  1389;  Ramsay 
V.  Duke  of  Roxburgh,  supra;  Milne  v.  Smith,  Nov.  23,  1850,  13  D.  112. 

I  Mackenzie  v,  Renton,  mjyra  ;  Colquhoun  v.  Magistrates  of  Dumbarton,  [538]  1^^^> 
4  Pat.  App.  221 ;  Grant  v.  M'WilUam,  1846,  10  D.  666  ;  Ramsay  v.  Duke  of  Roxburgh, 
mpra, 

§  Stair,  iL  3,  61-69 ;  Mackenzie,  ii.  6,  3  ;  Lord  Advocate  v.  Sinclair,  June  21,  1865, 
ante,  vol.  iii.  981 ;  Bell's  Prin.  sec.  750. 

II  Dalhousie  v,  M*Inroy,  supra. 
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The  sumnioDR  concludes  to  have  it  found  that  the  Duke  of  Bichmond  is  entitled 
to  the  sole  and  exclusive  right  of  salmon-fishing  within  these  bounds ;  and  otherwise, 
that  he  is  entitled  to  the  sole  and  exclusive  right  ex  adverso  of  the  lands  on  the  left  or 
west  bank  of  the  river.  And  then  there  is  a  third  declaratory  conclusion,  that  Lord 
Seafield  has  no  right  of  salmon-fishing  within  these  bounds ;  and  there  is  a  conclusion 
that  he  should  be  interdicted  from  'exercising  any  right  of  salmon-fishing  within  these 
limits. 

In  considering  how  far  the  pursuer  is  entitled  to  decree  to  any  extent  in  terms  of 
these  conclusions,  it  is  necessary,  in  the  first  place,  to  consider  the  state  of  the  title  on 
which  they  proceed. 

The  Duke  of  Richmond's  title  is  substantially  divided  into  two.  He  has  a  title  to 
fishings,  derived  from  the  proprietor  of  the  lands  of  Orton,  which  lie  on  the  west  or 
left  bank  on  the  southern  portion  of  the  part  of  the  stream  iu  dispute.  Then  there  are 
the  lands  of  Elie  and  Inchberry,  lying  immediately  to  tlie  north  of  Orton,  the  fishings 
of  which,  as  well  as  the  lands,  belong  to  the  pursuer. 

The  question  is,  in  the  first  place,  what  right  the  Duke  of  Richmond  acquired  by 
the  conveyances  under  which  he  claims  in  regard  to  these  fishings  7 

As  regards  the  fishings  of  the  lands  of  Orton,  they  stand  on  a  disposition  by  Mr. 
Wharton  Dufi^,  the  proprietor  of  the  lands,  to  the  trustees  of  the  late  Duke  of  Gordon, 
dated  23d  June  1829,  by  which  he  conveyed,  "All  and  Whole  the  salmon-fishing  and 
other  fishings  in  the  river  Spey,  belonging  or  attached  to  my  estate  of  Orton,  in  the 
title-deeds  thereof."  Then  follows  the  description;  and  there  is  appended  to  the 
description,  "  as  the  same  are  all  presently  held  in  lease  by  Messrs.  Forbes,  Hogarth, 
and  Company ; "  and  there  is  also  a  reservation  by  Mr.  Wharton  DufF  in  favour  of 
himself  and  his  successors  in  the  lands,  of  the  right  of  rod-fishing  "for  amusement 
only."  Now,  that  title,  as  it  stands,  while  on  the  one  hand  it  refers  to  the  state 
of  possession  as  enjoyed  by  Messrs.  Forbes,  Hogarth,  and  Company,  on  the  other  bears 
to  be  a  title  to  salmon-fishings  belonging  to  or  attached  to  the  estate  of  Orton.  And 
therefore  we  are  taken  back  to  [539]  *^®  former  titles  to  see  how  these  fishings  stood 
in  the  person  of  the  author  of  the  Duke ;  and  they  stand  substantially  in  this  position  : 
The  earliest  title  which  is  referred  to  is  a  title  in  1 756,  by  which  there  is  a  disposition 
from  Lord  Braco  to  Arthur  Duff  conveying  the  lands  and  estate  of  Orton,  "  with  the 
salmon-fishing  in  the  water  of  Spey  belonging  to  the  said  lands."  That  disposition  is 
recorded  in  1766,  and  a  crown  charter  of  resignation  is  expede  upon  it,  the  crown 
charter  of  resignation  bearing — "  Totas  et  integras  illas  partes  et  jwrtiones  Baroniae  de 
Rothes  Orientales  et  Occidentales  Ortowns  nuncupat.  cum  domibus  aedificijs  mossis 
moris  partibus  pendiculis  et  universis  peitinen.  ad  easdem  spectan.  omnes  jacen.  infra 
Baroniam  de  Rothes  parochiam  de  Dundurcas  et  vicecomitatum  de  Elgin  et  Forres  aut 
tanquam  diet,  terrse  aliter  nominat.  et  designat.  in  antiquis  vel  alijs  juribus  et 
infeofamentis  earundem  ac  etiam  totas  et  integras  villam  et  terras  de  Daigens  et  Inch 
de  Cardenie  cum  salmonum  piscatione  super  aquam  de  Spey  usitat.  et  consuet.  cum 
domibus  Aedificijs  hortis  toftis  croftis  partibus  pendiculis  et  pertinen.  earundem  omnes 
jacen.  infra  Baroniam  de  Barmuckety  parochiam  et  vicecomitatum  antedict.  sicuti  diet. 
terrae  de  Ortown  aliaq.  praedict.  in  dispositione  postea  mentionat.  concess.  per  diet. 
Oulielmum  dominum  Braco  praefato  magistro  Arthuro  Duff  descripta  sunt  vizt.  terras 
et  statum  de  Ortown  comprehenden  terras  dominicales  et  maneriei  locum  de  Ortown 
Windyhills  Darnathills  Boghead  Hillockhead  Daigens  Chapel  et  Inch  de  Cardenie 
cum  salmonum  piscatione  in  aqua  de  Spey  diet,  terris  spectan.  una  etiam  cum 
molendino  de  Ortown  terris  molendinarijs  multuris  et  sequelis  earund.  domibus 
aedificijis  hortis  pomarijs  silvis  mossis  moris  et  universis  pertinen.  ad  easdem  spectan. 
jacen.  in  parochia  de  Dundurcas  et  vicecomitatum  de  Elgin  et  Forres ; "  and  the  same 
form  is  carried  through  the  rest  of  the  title.  There  is  a  crown  charter  in  1806,  and 
the  description  there  is  "cum  salmonum  piscatione  super  aquam  de  Spey  ad  dictas 
terras  spectante,"  which  is  just  the  same  as  saying  ex  adverso  of  the  lands. 

Now,  if  I  were  to  construe  these  titles  as  they  stand  as  regards  the  lands  of  Orton, 
it  does  not  appear  to  me  to  be  very  doubtful  that  they  convey  the  salmon-fishing  ex 
cbdverso  of  the  lands  to  which  they  refer.  It  is  quite  tnie  that  in  the  last  disposition 
to  the  Duke  of  Gordon's  trustees  the  disposition  is  of  the  salmon-fishings,  and  not  of 
the  lands  ;  but  that  disposition  very  clearly  bears  that  they  are  fishings  attached  to  and 
belonging  to  the  lands.  The  phrase  in  the  crown  charter  of  resignation  "  used  and 
wont "  is  unquestionably  a  phrase  admitting  of  construction  by  possession  ;  and  what 
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the  effect  of  that  possession  may  be  is  a  question  to  which  I  shall  speak  immediately. 
But  I  think  it  right  to  draw  attention  to  the  fact  that  this  is  not  a  title  which,  in  any 
view  of  it,  on  the  face  of  it,  can  be  held  to  be  equivalent  to  a  grant  of  the  whole 
salmon-fishings  in  the  Spey,  without  reference  to  the  land  on  either  side.  The  effect 
of  that  is  another  matter,  which  I  shall  say  a  word  on  immediately. 

In  regard  to  the  titles  to  £lie  and  Inchberry,  the  matter  is  still  more  clear,  because 
there  is  no  conveyance  of  any  kind  in  the  progress  in  regard  to  the  salmon-fishings 
belonging  to  the  proprietor  of  Inchberry  and  Elie  which  is  not  attached  to  the  lands. 
The  title  in  regard  to  that  part  of  the  subject  begins  by  a  charter  of  confirmation  as  far 
back  as  1601,  and  is  deduced  from  that  time.  That  is  a  charter  in  favour  of  William 
Gumming  of  Earnside ;  and  the  words  are  these, — "  Cum  omnibus  salmonum  piscariis 
omnium  et  singularum  predictarum  terraruni  super  dicta  aqua  de  Spey  solitis  et 
consuetis."  In  the  charter  of  adjudication  the  phrase  is  "  Totas  et  integras  villas  et 
terras  de  Klie  et  Inchberry  cum  salmonum  piscatione  super  aqua  de  Spey  iisdem 
pertinenti."  The  same  phraiSe  is  carried  down  until,  in  the  beginning  of  this  century 
(I  think  in  1812),  the  lands  with  the  fishings  of  Elie  and  Inchberry  were  conveyed  to 
the  Duke  of  Bichmond.  Now,  there  can  be  no  question  at  all  that  that  is  a  good  title 
to  the  salmon-fishings  in  the  river  ex  adverso  of  these  lands ;  and  there  can  be  as  little 
doubt  that  it  is  a  good  title  to  prescribe  a  right  to  the  whole  salmon-fishings  of  the 
river.  On  the  other  hand,  if  anything  turns  upon  it,  in  my  opinion  the  title  is  not  in 
itself  equivalent  to  a  grant  from  the  Crown  of  the  whole  fishings  in  the  river,  but  faUs 
to  be  interpreted  by  the  possession  had  upon  it. 

Now,  in  regard  to  that  possession,  I  am  of  opinion  that,  looking  at  the  evi- 
[540]"^^^^^  in  the  present  case,  the  Duke  of  Richmond  has  for  the  prescriptive  period, 
and  for  a  considerably  longer  period,  exercised  the  right  of  salmon-fishing  by  net  and 
coble  on  both  sides  of  the  stream  throughout  the  whole  course  of  the  bounds  in 
question,  and  that  he  cannot  be  disturbed  in  the  exercise  of  this  right.  That  he  has 
exercised  the  right  of  net  and  coble  fishing  within  these  limits  sinc«  1802  is  matter  of 
admission  on  the  record ;  but  I  am  of  opinion  that  he  has  successfully  carried  his  right 
further  back,  although,  perhaps,  it  was  not  necessary  that  he  should  do  so.  And  I  am 
further  of  opinion,  that  unless  the  defender  has  shown  a  title  to  fish  with  net  and  coble 
for  salmon  ex  adverso  of  his  own  lands,  the  pursuer's  right  to  do  so  is  exclusive,  so  far 
as  the  present  defender  is  concerned.  And  therefore  we  are  driven  to  consider  what 
the  title  of  Lord  Seafield  is. 

Now,  Lord  Seafield  is  admittedly  the  proprietor  of  the  whole  lands  upon  the  right 
or  east  bank  of  the  river  during  the  whole  course  in  question ;  and  his  title  is  founded, 
first,  on  a  charter  to  the  barony  of  Mulben,  dated  31st  July  1616,  which  erected  the 
lands  of  Mulben  and  Cairntie,  cum  piscationihus,  into  a  free  barony ;  and,  secondly,  on 
the  base  right  flowing  from  Sir  John  Grant  of  Freuchie,  the  proprietor  of  the  property, 
dated  in  1633,  by  which  were  conveyed  the  lands  of  Cairntie,  with  the  salmon-fishings, 
to  John  Mann.  This  base  right  was  subsequently  reacquired  by  Sir  Ludovick  Grant, 
an  ancestor  of  the  defender,  and  is  now  vested  in  the  defender;  but  it  never  was 
confirmed  by  the  Crown.  In  these  circumstances,  it  is  contended  for  the  defender, 
first,  that  his  barony  title  is  sufficient,  without  possession,  to  entitle  him  to  salmon- 
fishings  ;  and,  secondly,  that  at  all  events  he  has  a  sufficient  title  to  support  a  proof  of 
prescriptive  possession.  I  do  not  think  it  was  contended  in  the  argument  that  the  base 
right,  without  possession,  could  have,  been  held  available  for  that  purpose ;  and  if  it 
had  been,  I  should  not  have  thought  the  contention  was  well  founded.  Now,  it  is 
sufficiently  plain  that  the  barony  title  is  a  perfectly  good  title  for  prescription.  It 
would  have  been  so  even  if  the  lands  had  not  been  erected  into  a  barony,  as  it  beais 
cum  pt8cationib2i8,  which  in  an  ordinary  charter  would  be  sufficient.  The  only  question 
on  this  head  is  whether,  without  possession,  the  barony  title  is  sufficient  to  infer  a  right 
to  salmon-fishings  as  being  comprehended  under  the  term  cum  piscatianibus'i  This 
raises  the  question  of  the  effect  of  a  barony  title  as  implying  a  conveyance  of  the  minor 
regalia,  and  among  them  the  right  of  salmon-fishing.  That  has  been  considered  as  an 
open  question  in  recent  times,  and  I  do  not  think  has  ever  been  decided  in  terms ;  and 
the  opinions  of  institutional  writers  are  divided  upon  the  subject.  It  is  assumed  to  be 
laid  down  by  Lord  Stair,  and  by  Mackenzie  in  the  passages  which  were  quoted  to  us, 
that  a  barony,  being  nom^en  universitcUis,  is  presumed  to  convey  the  minor  regalia,  and 
especially  salmon-fishings,  though  these  are  not  expressed.  I  say  it  is  assumed  to  be  so 
laid  down ;  because  I  have  some  doubt  whether  Lord  Stair  intended  to  lay  down  the 
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doctrine  in  the  full  and  explicit  maimer  which  perhaps  his  words  as  literally  construed 
would  imply.     On  the  other  hand,  Craig  (ii.  8,  15)  states  this  matter  to  have  been  a 
subject  of  dispute  among  jurists  even  in  his  day,  and  his  opinion  rather  seems  to  lean 
to  the  opposite  conclusion — viz.  that  those  who  think  that  a  barony  title  does  not  infer 
a  conveyance  of  the  regalia  hold  the  better  opinion  of  the  two.     Erskine,  too,  entirely 
repudiates  Stair's  doctrine  in  respect  to  the  minor  regalia,  and  Mr.  Bell  in  his  Principles 
(sec.  754)  lays  down  the  opposite  doctrine  in  the  clearest  and  most  explicit  manner. 
Bnt  the  whole  current  of  the  decisions  is  in  favour  of  the  later  doctrine — viz.  that  a 
barony  title  implies  no  more  than  a  title  to  prescribe,  even  without  the  words  cuin 
piscafionibuSy  and  I  am  not  aware  of  any  case  in  which  a  barony  title  has  received  a 
higher  effect.     It  is  also  worthy  of  remark,  that  although  Lord  Stair  in  three  several 
passages  in  the  same  title  states  the  general  doctrine  in  very  absolute  terms,  yet  the 
only  cases  he  cites  are  instances  in  which  forty  years'  possession  have  followed  upon  the 
right.    There  is  a  passage  in  an  opinion  of  Ix)rd  CuiTiehill  in  the  case  of  the  Lord 
Advocate  r.  Sinclair,  which  was  referred  to,  and   no   doubt  it  seems  to  indicate  an 
impression  that  a  barony  title  without  possession  might  at  all  events  as^^ist  such  a  claim. 
But  in  that  case  it  was  not  only  not  necessary  to  the  case  to  decide  the  effect  of  a  barony 
title  without  possession,  but  the  queB-[541]-^ion  did  not  arise.     There  had  been  full  and 
complete  possession  for  more  than  a  hundred  years  upon  the  titles  in  that  case,  and 
therefore  the  effect  of  a  barony  title  not  clad  with  possession  did  not  arise  for  judgment. 
There  remains,  therefore,  only  the  question  of  possession,  so  far  as  Lord  Seafield's  title 
is  concerned.     It  is  not  said  by  Lord  Seafield  that  he  has  ever  possessed  by  net  and 
coble,  but  he  says  that  he  has  exercised  the  right,  in  the  first  place,  by  caim-ffshing, 
and,  in  the  second  place,  by  rod-iishing;  and   the  Lord  Ordinary  has  sustained  the 
second  of  these  contentions.     I  shall  consider  the  effect  of  rod-fishing  first.     I  think  it 
is  sufficiently  proved  that  for  forty  years  prior  to  the  institution  of  this  action  Lord 
Seafield,  by  himself  or  his  tenants,  has  exercised  the  right  of  rod-fishing.     I  do  not  say 
that  it  is  amply  proved,  for  imquestionably  it  is  not ;  but  for  a  period  of  nearly  thirty 
jears  it  appears  that  the  rod-fishing  has  been  let  to  a  game  tenant,  and  that  the  Duke 
of  Richmond  himself  was  at  one  time,  or  intended  tb  be,  the  tenant ;  and  I  think  it  is 
established,  though  there  is  some  conflict  of  evidence  about  it,  that  the  tenant  on  the 
east  bank  of  the  stream — I  mean  on  Ix)rd  Seafield's  ground — had  been  in  the  habit  of 
fishing  for  salmon  with  the  rod  as  part  of  his  possession.     This  is  made  still  more  clear 
by  the  fact  that  before  the  fishings  were  let  to  the  game  tenant  renunciations  were  taken 
of  the  rights  of  salmon-fishing  from   the  agricultural   tenants — a  proceeding  which 
appears  to  me  entirely  inconsistent  with  the  idea  that  there  had  been  no  practice  on 
their  part  of  rod-fishing  previously.     The  question  therefore  arises,  whether  possession 
of  this  nature  is  sufficient  to  construe  the  barony  title  as  comprehending  salmon-fishings, 
or  to  support  the  base  right.     Now,  I  am  clearly  of  opinion  that  the  cases  on  which  the 
Lord  Ordinary  has  sustained  this  plea  have  no  application  to  the  circumstances  of  the 
present  case.     The  doctrine  which  received  effect  in  the  cases  of  Stuart  v.  M*Barnet, 
and  Dalhousie  v,  M'lnroy,  was  one  which  had  been  frequently  given  effect  to  in  the 
law  of   salmon-fishing,  indeed  from   the   earliest  period, — the  doctrine,  namely,  that 
where  fishing  by  net  and  coble  is  prevented  by  the  nature  of  the  stream,  possession  by 
rod-fishing  might  be  sufficient,  as  being  the  only  mode  in  which  the  right  could  be 
exercised.     But  that  principle  has  manifestly  no  application  to  a  case  in  which  the 
ordinary  mode  of  fishing  by  net  and  coble  is  practicable  and  practised.     On  the  other 
hand,  there  Ls  a  clear  and  unbroken  chain  of  decisions  to  the  effect  that  taking  salmon 
by  the  rod  is  not  a  sufficient  mode  of  prescribing  a  right  to  salmon-fishings  in  a  stream 
in  which  net  and  coble  fishing  is  the  ordinary  mode  of  taking  salmon.     The  authorities 
were  aU  fully  considered  in  the  case  of  the  Duke  of  Sutherland  v,  Koss,  which  I  hold 
as  fixing  conclusively  that  in  places  which  admit  of  being  fished  by  net  and  coble  rod- 
fishing  is  not  a  sufficient  assertion  of  the  ju8  regale.     That  case  was  cited  as  leading 
conclusively  to  that  result  in  the  case  of  Abercromby  v.  Breadalbane,  and  in  the  case  of 
Milne  r.  Smith,  where  Lord-Moncreiff  held  that  an  allegation  of  possession  by  rod- 
fishing  was  not  a  relevant  allegation  of  possession.     This,  however,  belongs  to  a  class 
of  cases  more  likely  to  arise  in  the  future  than  it  has  in  the  past.     Rod-fishing  having 
become  a  luxury,  may  in  the  end  be  the  more  profitable  mode  of  using  the  right ;  and 
in  such  a  case  the  question  would  occupy  a  different  position  from  that  which  it  has 
hitherto  held.     And  if  a  proprietor  with  a  title  bearing  cum  piscationibus  had  for  forty 
yeaiB  not  only  let  the  rod-fishing  in  a  stream  for  a  considerable  rent,  but  had  debarred 
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all  others  from  the  exercise  of  any  right  of  Halmon-fishing,  the  question  would,  in  my 
opinion,  present  itself  in  a  very  diiferent  aspect  from  that  which  we  have  now  to 
consider.  But  in  the  present  case  it  is  impossible  to  look  on  the  rod-fishing  as  enjoyed 
by  the  defender  as  the  assertion  of  a  right  to  exercise  the  jus  regale,  seeing  that  during 
the  whole  period  of  that  possession  the  pursuer  was  exercising  that  right  in  the  most 
appropriate  and  profitable  manner,  by  fishing  without  interruption  with  net  and  coble 
ex  adverso  of  the  defender's  lands. 

In  regard  to  the  cairn- fishing,  the  question  was  raised,  in  the  first  place,  whethei 
it  was  legal ;  and  secondly,  whether,  if  it  was  legal,  it  could  be  held  to  be  possession 
so  as  to  validate  the  incomplete  title  of  Lord  Seafield.  I  am  of  opinion  that,  even  if 
it  had  been  legal,  fishing  by  cairn-net  was  a  very  imperfect  and  partial  way  of  exercising 
a  right  of  salmon- fishing,  and  it  could  not,  in  my  [642]  opinion,  receive  effect  as  an 
assertion  of  the  jus  regale  against  contrary  possession.  If  that  view  be  sound,  it  is 
unnecessai'y  to  consider  either  the  legality  of  the  mode  of  fishing,  or  the  effect  of  its 
illegality  should  it  be  made  out.  But  1  am  very  clearly  of  opinion  that  it  was  a  mode 
of  fishing  by  fixed  engines,  and  comprehended  within  the  prohibitions  of  the  statutes. 
Indeed,  the  description  of  the  mode  of  fishing,  I  think,  proves  that  beyond  question. 

In  these  circumstances,  I  am  of  opinion  that  the  Duke  of  Richmond  has  made  good 
his  title  to  the  exclusive  right  of  salmon-fishing  ex  adverso  of  the  lands  on  the  west 
bank  of  the  river  within  the  bounds  mentioned,  and  the  right  of  salmon-fishing  by  net 
and  coble  ex  adverso  of  the  defender's  lands,  and  that  the  defender  has  no  such  right 
I  am  also  of  opinion  that  the  pursuer  has  a  good  title  to  prevent  the  defender  from 
fishing  by  rod  and  line  ex  adverso  of  the  east  bank,  in  so  far  as  that  may  be  done  in 
prejudice  of  his  right  to  fish  with  net  and  coble.  The  only  difficulty  that  I  have  fonnd 
in  the  case — and  I  only  throw  it  out  because  it  has  pressed  a  good  deal  during  my 
consideration  of  the  case — is  whether  we  should  go  further  in  giving  effect  to  the 
conclusions  of  the  summons  than  what  I  have  now  said ;  and  I  shall  state  my  difficulty 
in  a  single  sentence.  I  think  this  title  of  the  Duke  of  Eichmond  is  not  a  title  to  the 
whole  fishings  in  the  Spey, — on  the  face  of  it  and  construed  by  itself.  It  is  a  good 
title  to  salmon-fishings,  but  I  think  it  a  title  limited  to  the  lands  in  respect  of  wbidi  it 
is  conveyed ;  and  I  think  it  falls  under  the  description  of  the  Lord  Justice-Clerk  Hope, 
in  the  case  of  Abercromby  v.  Breadalbane,  where  it  was  laid  down  that,  if  fishings  are 
conveyed  in  connection  with  lands,  the  presumption  always  is  that  it  is  fishings  &* 
adverso  of  the  lands  that  are  granted,  and  no  other.  Now,  it  is  quite  true  that  the 
Duke  of  Richmond  has  for  forty  years  and  upwards  fished  ex  adverso  of  the  defender's 
lands  by  net  and  coble,  which  is  the  appropriate  mode  of  exercising  the  legal  right. 
The  question  in  my  mind  is,  whether  he  has  thereby  prescribed  the  whole  title  to 
salmon-fishings  in  the  river,  or  whether  he  has  prescribed  anything  beyond  the  right  to 
draw  his  nets  as  regards  the  east  side.  I  understand  that  your  Lordships  do  not 
participate  in  these  doubts ;  and  I  am  not  disposed  to  press  them  to  the  extent  of  a 
difference  of  opinion.  The  real  question  comes  to  be  this,  and  it  is  in  my  mind  one  of 
considerable  difficulty : — Although  he  has  the  right  of  drawing  his  nets  and  fishing 
with  net  and  coble  absolutely  and  exclusively  on  the  east  as  well  as  on  the  west  bank, 
has  he  prescribed  a  right  to  go  there  for  any  other  purpose,  or  to  interfere  with  any 
person  exercising  any  right  of  any  kind  there,  so  long  as  his  right  of  fishing  by  net  and 
coble  is  not  impeded  ?  It  would  come,  therefore,  to  the  question,  whether  the  salmon- 
fishing  on  that  side  was  not  still  in  the  Crown,  although  burdened  with  the  right  of  tiie 
proprietor  of  the  fiushings  on  the  other  bank  to  draw  their  nets  on  the  east  hsssk.  I 
have  some  difficulty  on  that  subject,  but  I  do  not  intend  to  do  more  than  simply  in- 
dicate the  grounds  of  my  doubt. 

Lord  Cowan. — The  leading  conclusions  of  the  summons  seek  to  have  it  declared 
that  his  Grace  the  Duke  of  Richmond's  right  of  salmon-fishing  in  the  river  Spey  is  sole 
and  exclusive  within  the  boundaries  therein  set  forth.  There  are  alternative  con- 
clusions, to  the  effect  that  the  pursuer  has  right  to  the  salmon-fishings  in  the  said  river 
within  the  said  boundaries  ex  adverso  of  the  lands  specified,  and  that  by  net  and  coble, 
rod  and  line,  and  every  other  lawful  mode.  The  Lord  Ordinary  by  his  interlocut<jr 
negatives  the  exclusive  right  claimed  by  the  pursuer,  but  decerns  in  his  favour  in  terms 
of  the  other  conclusions — as  to  which,  indeed,  no  dispute  existed  between  the  parties. 
The  real  question  at  issue  under  the  record  is,  whether  under  the  title-deeds  on  which 
he  founds  the  pursuer  is  or  is  not  entitled  to  have  his  undoubted  right  of  salmon-fishing 
in  the  Spey  within  the  specified  bounds  declared  to  be  exclusive  of  any  right  to  these 
fishings  in  the  defender,  the  Earl  of  Seafield. 
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The  right  of  salmon-fishing  is  inter  regalia,  but  being  in  its  nature  patrimonial  may 
be  the  subject  of  grant  by  the  Grown.  The  grant  may  be  of  the  salmon-fishing  in  any 
particular  river  or  locality,  and  to  be  held  of  the  Crown  as  separatum  tenementum ;  or 
it  may  be  granted  along  with  lands  whether  constituted  into  a  barony  or  not,  bounded 
by  the  river — the  extent  of  the  grant  in  [643]  ^^^^  ^^^®  being  for  explanation  by  the 
possession  which  follows  upon  it.  An  inquiry  regarding  an  alleged  right  of  salmon- 
fishing  therefore  requires,  in  the  first  place,  an  examination  of  the  titles  from  the  Crown 
in  virtue  of  which  it  is  asserted ;  and,  in  the  second  place — when  the  title  as  regards  its 
extent  is  not  clear  in  its  terms — evidence  of  the  possession  and  enjoyment  which  the 
Crown  vassal  has  had  under  his  titles. 

'  The  ownership  of  the  fishings  within  the  boundary  set  forth  in  the  first  conclusion 
of  the  summons  was  acquired  by  the  pursuer  and  his  authors  from  Mr.  Wharton  Duff 
of  Orton  by  disposition  dated  in  1829, — Mr.  Duff  retaining  the  ownership  of  the  lands 
and  estate  of  Orton,  to  which  the  right  of  salmon-fishing  was  attached  under  his  crown 
titles,  and  in  particular  under  charters  of  resignation  in  1766  and  1806.  The  ownership 
of  the  fishings  within  the  boundaries  set  forth  in  the  second  conclusion  of  the  summons 
was  acquired  by  the  pursuer  and  his  predecessors  under  various  crown  charters,  some  of 
which  reach  back  for  centuries,  the  right  thereto  having  been  given  off  by  the  Crown 
along  with  the  lands  on  the  left  or  west  bank  of  the  Spey,  which  now  belong  in 
property  to  the  pursuer. 

On  the  other  hand,  the  defender  is  proprietor  of  the  lands  and  estate  extending 
along  the  whole  of  the  east  or  right  bank  of  the  river,  in  so  far  as  the  boundaries  of  the 
disputed  fishings  extend  from  south  to  north,  under  crown  titles  which  do  not  confer  any 
grant  of  salmon- fishings,  but  only  a  right  of  fishing — the  sole  crown  grant  of  salmon-fishing 
per  expreesum  in  the  Spey  within  the  specified  boundaries  being  vested  in  the  pursuer. 
As  regards  the  possession  of  salmon-fishing  which  has.  been  enjoyed  by  the  pursuer, 
and  its  extent  and  character  in  this  competition  with  the  defender,  a  lengthened  proof 
has  been  led,  both  parole  and  documentary.  Its  bearing  and  effect  on  the  exclusiveness 
of  the  pursuer's  right  will  be  hereafter  noticed.  Meanwhile,  it  is  important  to  keep  in 
view  the  express  admission  by  the  defender,  contained  in  the  joint  minute.  No.  96  of 
process,  viz.  that  the  pursuer  and  his  predecessors  and  authors  have  '^  regularly  fished 
by  net  and  coble  for  salmon  from  both  sides  of  the  Spey,  shooting  their  nets  from  and 
hauling  them  upon  both  sides,"  along  the  whole  extent  of  the  fishing  boundaries  em- 
braced within  the  conclusions  of  the  summons,  *'from  the  year  1802  down  to  the 
present  time."  The  parole  proof  carries  the  possession  so  far  back  as  1793,  and  some 
of  the  tacks  produced  are  dated  in  1783  and  1808,  But  this  admission  in  itself  renders 
it  unnecessary,  in  examining  the  proof,  to  do  more  than  to  inquire  whether  the  right 
so  enjoyed  has  been  exclusive,  or  whether  the  defender  or  his  predecessors  have  exercised 
a  right  of  salmon-fishing  in  the  Spey  within  these  boundaries,  on  which  he  can  found 
as  a  good  answer  to  the  pursuer's  claim  of  exclusive  right.  Supposing  that  the  posses- 
sion admittedly  enjoyed  by  the  pursuer  has  not  been  so  interfered  with  by  the  defender, 
then  the  crown  title  of  the  pursuer  must  be  held  [sufiScient  to  have  vested  in  him  an 
absolutely  exclusive  right  to  these  fishings. 

The  Orton  fishings  are  described  in  the  charter  of  1766  thus : — ''Ac  etiam  totas  et 
int^ras  villam  et  terras,  etc.,  cum  salmonum  piscatione  super  aquam  de  Spey,  usitat.  et 
consnet.,"  lying  within  the  barony  of  Barmuckety,  as  the  same  are  described  in  the  dis- 
position referred  to,  which  sets  forth  the  lands  and  estate  of  Orton,  comprehending  the 
lands  therein  mentioned — ''cum  salmonum  piscatione  in  aqua  de  Spey  diet,  terris 
spectan."  The  same  description  is  contained  in  the  subsequent  crown  charter  of  1806 
in  favour  of  Mr.  Wharton  Duff ;  and  in  the  conveyance  of  the  fishings  in  favour  of  the 
ancestor  of  the  pursuer  in  1835,  they  are  described  as  "All  and  Whole  the  salmon- 
fishings  and  the  other  fishings  in  the  river  Spey  belonging  or  attached  to  my  lands  and 
estate  of  Orton,"  together  with  the  haill  privileges  and  pertinents  belonging  to  the  said 
fishings — "as  the  same  are  all  presently  held  in  lease  by  Messrs.  Hogarth  and  Co., 
confcnm  to  tack  dated  April  1817,  under  reservation  to  Mr.  Duff  and  his  successors  in 
the  estate  of  Orton  of  the  privilege  of  fishing  with  rod  for  amusement  only."  The  same 
description  is  contained  in  the  pursuer's  own  charter  of  1861,  under  which  he  is  infeft. 
The  leases  of  the  tenants  here  mentioned  are  produced,  and  are,  with  other  leases,  under 
which  from  1782  downwards  these  [644]  fishings  and  those  of  the  lower  water  were 
possessed,  referred  to  in  the  proof,  and  will  be  found  in  the  joint  appendix. 

The  fishings  of  Elie,  and  Inchberry,  and  Ordiefish,  again,  are  described  in  the  crown 
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charter  of  1601  as  having  been  convejed  to  the  pursuer's  authors  along  with  the  lands 
in  these  terms : — "  Cum  omnibus  salmonum  piscariis  omnium  et  singularum  pnedictanun 
terrarum  super  dicta  aqua  de  Spey  solit  et  consuet. ; "  and  this  description,  in  nearly 
the  same  terms,  is  to  be  found  in  all  the  subsequent  titles  by  which  the  lands  and  the 
right  of  salmon-fishing  attached  have  come  to  be  vested  in  the  pursuer  under  his  crown 
charter  of  1861,  the  said  lands  and  fishings  being  set  forth  as  contained  in  the  several 
baronies  specified  in  the  titles. 

It  was  contended  by  the  defender  that  the  right  of  salmon-fishing  thus  conferred  did 
not  purport  to  be  of  the  whole  fishings  in  the  river  Spey  within  the  specified  bounds, 
but  only  of  the  salmon-fishings  ex  adverso  of  the  lands  of  Orton  and  of  Elie  and  Inch- 
berry,  which  extended  only  along  the  left  or  west  side  of  the  river ;  and  this  proposition 
has  to  a  certain  extent  been  affirmed  by  the  Lord  Ordinary.  But  it  is  undoubted  that 
a  baronial  title  so  expressed,  when  followed  by  immemorial  possession  of  the  whole 
fishings  in  the  water,  with  the  use  of  both  banks  for  drawing  the  nets,  is  as  effectaal  as 
the  grant  of  the  whole  salmon-fishings  in  the  river  to  a  party  having  no  lands  on  either 
bank  as  separatum  tenementum.  Where  the  proprietors  on  either  side  of  the  river  hsTe 
grants  of  salmon-fishing  from  the  Crown,  their  right  of  fishing  is  to  be  exercised  so  that 
each  may  draw  his  nets  only  on  his  own  side.  But  where  only  one  of  the  proprietois 
has  the  right  of  salmon-fishing  in  the  river,  he  may  under  his  crown  title  acquire  an 
exclusive  right  and  the  privilege  of  drawing  his  nets  on  both  sides  of  the  river  by  im- 
memorial possession  and  enjoyment  of  that  privilege.  His  title  is  thus  explained,  and 
the  grant  established  to  be  as  effective  as  if  he  had  had  a  grant  of  salmon-fishing  uncon- 
nected with  land  on  either  side  of  the  river ;  in  which  case  it  is  undoubted  that  the 
grantee  may  in  the  exercise  of  his  right  draw  his  nets  on  both  sides.  This  was  decided 
in  the  case  of  Forbes,  M.  10,840,  so  long  ago  as  1623,  referred  to  by  Lord  Stair,  il  3, 
69,  the  report  of  which  by  Kerse  is  in  these  terms : — "  Prescription  of  forty  years' 
possession  of  salmon-fishing  sustained  ad  hoc  that  they  might  draw  in  other  men's  lands 
than  their  own,  albeit  only  infeft  in  a  barony  with  salmon-fishing  upon  a  side  of  the 
water.''  This  has  ever  been  recognised  as  undoubted  law  where  there  is  no  competing 
right  in  the  proprietor  of  the  opposite  bank  of  the  river,  and  immemorial  possession  has 
followed  on  the  grant  contained  in  the  baronial  title.  So  recently  as  12th  March  1862, 
in  disposing  of  the  case  of  Richardson  v.  Hay,  the  opinions  of  the  Court  recognised  this 
principle,  although,  because  of  there  having  been  no  possession,  the  decision  was  adverse 
to  the  pursuer's  alleged  right  in  that  case. 

It  is  not  therefore  to  be  disputed  that  the  pursuer  has  acquired  under  his  titles  of 
admitted  possession  for  time  immemwial  the  right  of  salmon-fishing  which  he  claims, 
unless  there  has  been  acquired  by  the  defender  on  the  grounds  stated  in  defence  a  ri^t 
of  salmon-fishing  in  the  river  legally  effectual  to  limit  or  restrict  the  pursuer's  right 
under  his  titles  and  possession. 

The  title  of  the  defender  to  the  lands  on  the  right  or  east  side  of  the  river  8pey 
bears,  "  all  and  whole  the  lands  and  barony  of  Mulben,  comprehending,"  &c.,  ''  with  the 
fishings  thereof,"  and  other  pertinents  of  the  same,  used  and  wont,  as  also  "  all  and 
whole  the  lands  of  Cairntie,"  &c.,  with  "  fishings  "  and  whole  pertinents  thereof,  used 
and  wont,  incorporated  into  the  free  barony  of  Mulben  by  royal  charter  dated  in  1616. 
This  is  the  only  crown  title.  It  does  not  contain  a  grant  of  salmon-fishing,  but  onlj  a 
grant  of  fishing ;  and  under  this  title,  although  there  has  been  fishing  for  salmon  hr 
cairns  and  by  rod  and  line,  there  has  been  no  possession  whatever  at  any  time  enjoyed 
by  the  defender  or  his  predecessors  of  salmon-fishing  by  net  and  coble.  The  defender, 
as  proprietor  of  other  subjects  along  the  banks  of  the  Spey  above  the  boundaries  here 
in  question,  and  in  virtue  of  other  titles,  may  have  had  salmon-fishings.  But  under 
the  titles  to  his  lands  within  the  boundaries  embraced  by  this  action  he  has  never  had 
such  fishing.  The  allegation  to  that  effect  in  the  record  is  not  sup-[546]-ported  by  the 
proof,  and  was  not  persisted  in  by  the  defender's  counsel  in  the  recent  debate.  But  it 
is  set  forth  that  a  sub-vassalage  was  created  by  one  of  the  defender's  predecessors  in 
1633  by  the  conveyance  to  John  Mann  of  Greenhead  of  the  lands  of  Cairntie  "una 
cum  salmonum  piscaria  dictis  terris  de  Cardenie  et  Delchure  supra  Australi  latere  diets 
aqusB  de  Spey  pertinen. " ;  and  that  the  subjects  of  this  feu  were  reconveyed  to  the 
defender's  predecessor  in  1755  with  the  salmon-fishing  pertaining  to  the  said  lands,  and 
this  sub-vassalage  is  alleged  now  to  be  in  the  person  of  the  defender.  But  it  is  manifest 
that  as  the  granter  of  the  original  feu  had  no  right  to  salmon-fishing  himself,  and  as  no 
possession  of  salmon-fishing  by  net  and  coble  has  followed  on  the  feu-right,  the  existence 


Vm.  MACPHBB80N,  6i6.       D.  OF  RICHMOND  l\  E.  OF  SE AFIELD  [1870]  643 


of  this  title  can  have  no  effect  in  competition  with  the  grantee  of  the  Crown,  under 
whose  title  alone  there  has  been  past  memory  the  sole  use  and  enjoyment  of  salmon- 
Ming  by  net  and  coble. 

The  defender,  however,  has  alleged  use  and  possession  of  fishing  for  salmon  by 
cairns  and  by  rod  and  line ;  and  such  possession,  it  is  contended,  is  sufficient,  having 
regard  to  his  title  ctim  piscaiionibuB,  to  confer  on  him  a  general  right  of  salmon-fishing 
tx  adverso  of  his  lands.  Taking  the  possession  alleged  to  have  been  established  by  the 
proof,  its  relevancy  or  sufficiency  in  law  to  support  this  assertion  of  right  has  to  be  con- 
sidered, keeping  in  view  the  express  grant  of  salmon-fishing  held  by  the  pursuer,  and 
immemorial  enjoyment  and  possession  of  fishing  in  the  whole  river  by  net  and  coble 
had  by  the  pursuer  and  his  predecessors. 

1.  As  regards  fishing  by  rod  and  line,  it  is  quite  established  to  be  insufficient  for 
the  purpose.  In  Duke  of  Sutherland  v.  Boss,  11th  June  1836,  14  S.  960,  it  was  ex- 
pressly decided  that  "  a  right  of  salmon-fishing  cannot  be  constituted  by  a  grant  cum 
pi$eationibtt8,  and  subsequent  use  of  taking  salmon  by  means  of  rod-fishing  only."  The 
eariier  cases  of  Forbes  and  of  Ck)lquhoun,  and  of  Ghisholm,  are  referred  to  by  the  Lord 
Ordinary  who  decided  the  case  of  Sutherland  v.  Boss  as  having  substantially  affirmed 
the  same  doctrine ;  and  Lord  Medwyn,  when  the  case  was  advised  in  the  Inner-House, 
thus  stated  the  principle: — ''A  clause  cum  p%8cat%onihu8y  even  in  a  charter  from  a 
sabject  superior,  is  sufficient  if  the  possession  be  complete  by  net  and  coble ;  but  the 
mere  exercise  of  rod-fishing  for  the  supply  of  the  table,  or  for  amusement,  is  not  evidence 
of  such  possession,  especially  in  opposition  to  a  clear  and  undoubted  royal  grant,  with 
full  possession."  And  after  referring  to  the  older  decisions,  his  Lordship  observed 
*'  that  the  symbols  of  net  and  coble  used  in  the  conveyance  of  salmon-fishings  show  the 
nature  of  the  fishings  which  the  law  had  in  view."  These  views  were  concurred  in  by 
ail  the  Judges,  the  Lord  Justice-Clerk  (Boyle)  stating  it  was  matter  of  everyday  practice 
for  adjoining  proprietors  on  the  Tay  and  the  Tweed  "  to  purchase  the  right  of  fishing 
salmon  with  the  rod  from  the  tacksmen  of  the  fishings."  The  more  recent  case  of 
Mibev.  Smith,  23d  November  1850,  13  D.  112,  proceeds  on  the  same  footing,  the  Lord 
Justice-Clerk  (Hope)  observing, — "  Fishing  by  rod  is  not  a  ground  in  our  law  for  ac- 
quiring a  right  of  salmon-fishing,  even  with  a  Scotch  title  cum  piscaiionibus"  Lord 
Medwyn  said  "  that  no  right  of  salmon-fishing  can  be  acquired  by  the  exercise  of  it  by 
the  rod  merely  "  under  such  a  title ;  and  Lord  Moncreiff,  referring  to  the  case  of  the 
Duke  of  Sutherland  v.  Boss,  which  he  held  to  be  well  decided,  said  "  that  a  use  of 
fishing  by  rod  and  line  was  altogether  irrelevant  and  insufficient,  however  long  con- 
tinued, for  establishing  a  right  of  salmon-fishing."  With  these  authorities  it  would  be 
quite  inconsistent  to  hold  that,  with  the  title  and  possession  here  alleged,  the  defender 
can  compete  with  the  express  grant  of  salmon-fishing  vested  in  the  pursuer. 

2,  llie  defender,  however,  maintains  that  he  has  proved  such  possession  of  fishing 
for  salmon  by  means  of  cairns  prior  to  1835  as  to  support  his  right  to  dispute  the 
exclusive  character  of  the  pursuer's  right  by  net  and  coble,  and  all  other  lawful  means. 
To  this  there  are  several  answers : — (1)  On  the  proof  it  is  at  least  doubtful  whether  the 
necessary  possession  of  this  cairn-fishing  in  the  river  has  been  established ;  (2)  Suppos- 
ing it  to  have  been  so,  the  mode  of  fishing  thus  practised  was  in  itself  illegal,  and  as  such 
was  discontinued  after  the  interdict  obtained  against  it,  or  a  similar  mode  of  fishing,  in 
1836 ;  and  (3)  Even  were  it  otherwise,  it  is  not  a  kind  of  fishing,  any  more  than  rod- 
fishing,  that  can  be  held  to  support  the  defender's  pretension  that  he  has  thereby; 
under  [646]  ^^^  *'itl®  ^**w*  piscationtbuSy  acquired  a  right  of  salmon-fishing  on  which  he 
can  found  in  this  competition. 

(1)  The  proof  does  not  establish  cairn-fishing  by  the  defender  except  at  certain 
places  within  the  bounds  embraced  in  the  first  conclusion  of  the  summons,  viz.  on  the 
part  of  the  river  the  fishings  of  which  were  acquired  from  Mr.  Duff  of  Orton,  and, 
moreover,  was  only  practised  by  tenants  of  houses  and  small  tenements  of  land  lying 
along  the  bank  of  the  river.  Nor  was  the  fishing,  such  as  it  was,  exercised  under 
distinct  leases  granted  by  the  defender,  but  was  apparently  practised  by  these  tenants 
at  their  own  hands  because  of  their  facility  of  access  to  the  river.  In  this  situation,  and 
having  been  discontinued  after  1835  because  of  its  illegality,  it  does  not  appear  on  what 
ground  it  can  now  be  availably  pleaded,  though  otherwise  not  objectionable.  But  apart 
from  this  (2),  cairn-fishing  falls  within  the  prohibition  of  the  statutes,  and  is  illegal 
Accordingly,  in  1836,  complaint  was  made  to  this  Court  against  the  defender,  his 
predecessors,  and  tenants,  by  the  then  proprietors  of  the  salmon-fishings,  because  of  the 
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formation  of  dykes  across  the  stream,  which  prevented  the  fish  from  getting  np  the 
river,  and  also  of  the  practice  of  fishing  by  means  of  fixed  hang-nets  in  pools  and 
streams.  Interdict  was  pronounced,  and  the  defenders  ordained  to  remove  the  dykes 
and  other  erections  in  the  river  complained  of  at  the  sight  of  the  Judge  Ordinary. 
From  that  day  the  cairn-fishing  in  the  river  was  discontinued  by  the  parties  who  had 
previously  practised  it,  and,  on  the  footing  of  their  having  been  deprived  of  the  fishings 
they  previously  exercised,  certain  allowances  were  applied  for  and  given  them.  Since 
that  date  there  has  been  no  cairn-fishing.  The  defender,  however,  now  says  that  this 
mode  of  fishing  was  not  that  set  forth  in  the  interdict,  and  is  in  itself  not  illegal.  But 
the  description  given  by  the  witnesses  Younie  and  Young,  and  which  is  in  conformity 
with  the  rest  of  the  evidence,  sufficiently  shews  it  to  be  within  the  prohibited  modes  of 
fishing.  The  true  import  of  the  Scotch  Acts  anent  salmon-fishing  has  been  the 
frequent  subject  of  judicial  consideration,  and  nowhere  more  so  than  in  ibe  recent  case 
of  Hay  V.  Magistrates  of  Perth,  1863,  4  Macq.  535  *  (the  Bermoney  boat  case).  Having 
regard  to  the  view  taken  of  what  is  to  be  held  fixed  machinery  or  apparatus,  and  there- 
fore illegal  in  these  cases,  and  especially  in  the  last  of  them  as  decided  in  the  House  of 
Lords,  it  is  only  necessary  to  read  the  statements  of  the  witnesses  to  whom  I  have 
referred,  viz.  Younie  and  Young.  "  In  cairn-fishing  the  cairn  is  a  kind  of  bulwark 
built  out  four  or  five  feet  from  the  bank,  so  as  to  cause  an  eddy  in  the  river,  and  a  net 
is  fixed,  one  end  on  the  bank,  and  the  other  end  is  shoved  out  with  a  long  pole  into  the 
water  below  the  cairn,  a  man  seated  on  the  bank  holding  the  end  of  the  net  by  what 
are  called  feeling-strings,  so  that,  when  a  fish  strikes  the  net  in  its  passage  up  the  river, 
it  can  be  at  once  hauled  in  by  a  rope  attached  to  the  outer  end  of  the  net  for  that 
purpose."  This  is  Younie's  description,  and  Young's  is  substantially  the  same.  And 
to  the  same  etfect  also  is  the  proof  led  by  the  defender. — See  Lobban's  evidence,  p.  20, 
and  Robertson's,  p.  25,  the  latter  of  whom  says  that  the  cairns  may  project  from  the 
bank  as  far  as  you  like,  and  that  his  went  out  into  the  water  about  five  or  six  yank 
This  being  the  description  of  the  cairn-fishing  practised  by  some  of  the  defender's 
tenants,  it  is  not  surprising  that,  after  the  judgment  of  the  Court  in  1836,  the  practice 
should  have  been  discontinued,  and  that  the  lea^  to  which  the  defender  was  a  party  in 
1843  should  describe  the  fishing  as  intended  to  be  let,  as  "  whatever  ri^ht  of  salmon^ 
fishing  legally  belongs  to  the  said  £arl,"  and  that  it  should  be  set  forth  that  "  iishinsTS 
by  cairns  or  streams  had  been  recently  declared  by  the  Court  of  Session  to  be  illej^l" 
Again  (3),  even  were  the  illegality  of  cairn-fishing  less  clear  than  it  is,  this  kind  of 
fishing  could  not,  any  more  than  fishing  by  rod  and  line,  be  held  sufficient  to  explain 
the  general  term  *'  fishings "  in  the  defender's  title  to  be  inclusive  of  salmon  fishing. 
The  absence  of  fishing  by  net  and  coble  is  destructive  of  such  inference  in  competition 
with  the  pursuer's  right.  It  is,  however,  enough  to  say  that  the  illegality  of  this  kind 
of  fishing  excludes  it  from  being  founded  on  as  conferring  any  right  through  prescriptive 
possession  to  any  effect,  far  less  [547]  ^  complete  title  to  salmon-fishing.  To  complete 
such  a  title  the  prescriptive  possession  founded  on  must  have  been  exercised  in  a  legal 
manner,  and  no  possession,  however  long,  which  is  exercised  in  a  manner  contrary  to 
statute,  will  sufiice  to  confer  salmon-fishing,  under  a  title  which  requires  prescriptive 
possession  to  explain  or  complete  the  right. 

3.  As  neither  of  the  modes  of  fishing  on  which  the  defender  founds  is  sufficient  to 
support  his  alleged  right,  it  is  equally  unavailing  for  this  purpose  that  the  title  on 
which  he  founds  is  a  baronial  title.  The  mere  erection  of  lands  and  pertinents  into  a 
barony  will  not  by  itself  confer  a  right  of  salmon-fishing.  This  may  now  be  held  to  he 
authoritatively  ruled,  notwithstanding  the  passage  in  Lord  Stair's  work,  on  which  some 
ailment  to  the  contrary  was  founded.  Mr.  Erskine  is  clear  on  this  point,  as  is  also 
Mr.  Bell.  It  is,  however,  a  good  foundation  for  acquiring  a  right  of  salmon-fishing  by 
prescriptive  possession,  provided  that  possession  has  been  by  means  of  net  and  coble. 
The  effect  of  a  baronial  title  under  the  Crown  goes  no  further.  The  various  dccidonB 
reported  in  the  Dictionary,  under  the  section  "  Title  requisite  to  carry  right  of  salmon- 
fishing  "  afford  authority  for  this  proposition,  as  do  also  the  modern  decisions  referred  to 
in  Mr.  Stewart's  book  on  rights  of  fishing,  where  the  law  on  this  point  is  well 
explained,  f 

On  these  grounds,  I  have  arrived  at  the  opinion  that  the  pursuer  is  entitled  to  have 

*  Ante,  vol.  i.  (H.  L.)  p.  41. 

t  Stewart's  Law  of  Fishing,  p.  73,  ei  aeq. 
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decree  under  the  leading  conclusions  of  the  summons  to  the  effect  there  stated,  viz. 
"that  the  pursuer  hto  the  sole  and  exclusive  right  to  the  salmon-fishings  in  the  river 
Spey  "  within  the  several  boundaries  therein  specified ;  and  that  he  "  is  entitled  to  fish 
for  salmon  and  fish  of  the  salmon  kind,  by  net  and  coble,  rod  and  line,  and  every 
lawful  mode,  from  the  right  or  east  bank  or  shore  of  the  said  river  Spey  belonging  to 
the  defender,  between  the  said  points  or  boundaries,  as  also  to  enter  upon  and  use  the 
said  portion  of  the  said  right  or  east  bank  or  shore  for  the  purposes  of  fishing,  at  least 
in  so  far  as  necessary  for  the  full  and  effectual  exercise  of  the  pursuer's  said  rights  of 
aabnon-fishing." 

Two  questions  are  raised  as  to  rod  and  line  fishing  by  the  latter  branch  of  these 
conclusions,  and  by  the  relative  interdict  concluded  for. 

(1)  One  of  those  questions  relates  to  the  defender's  alleged  right  to  fish  by  rod  and 
line  along  his  own  bank.  On  this  point  I  consider  that  the  defender  has  not  placed 
himself  in  a  situation  effectively  to  plead  this  defence.  Throughout  the  proceedings  in 
this  action  the  defender  has  stood  entirely  on  the  defensive.  Although  his  title  merely 
confers  on  him  "  fishings,"  he  has  not  attempted,  except  in  answer  to  the  exclusive 
right  claimed  by  the  pursuer,  to  make  out  that  under  his  general  title  he  can  exercise 
salmon-fishing  by  rod  and  line  in  limitation  and  so  far  to  the  injury  of  the  full  right  of 
the  pursuer.  In  any  view,  I  apprehend  that  such  limited  right  must  be  judicially 
declared  to  belong  to  the  defender,  as  no  express  title  to  that  effect  is  in  his  crown 
grant,  before  it  can  be  effectually  pleaded.  But  I  know  of  no  case  where  such  a  limited 
crown  gi-ant  has  been  given  or  been  recognised,  where  the  full  right  and  title  of 
salmon-fishing  in  a  river  has  been  conferred  on  another  grantee.  A  grant  of  salmon- 
fishing  by  net  and  coble  includes  rod  and  line  fishing — Major  includit  minorem  ;  and  a 
competing  right  to  fish  with  rod  and  line  rested  on  the  mere  use  of  that  mode  of  fishing 
under  a  general  title  cannot  be  effectively  pleaded  to  the  detriment  of  the  Crown 
grantee's  perfect  right. 

(2)  The  second  question  regards  the  power  of  the  pursuer  to  use  the  east  bank  of 
the  river  in  the  exercise  of  his  salmon-fishing  by  rod  and  line.  It  arises  under  the 
conclusions  in  which  the  pursuer  demands  a  recognition  of  his  right  to  go  upon  the 
east  or  right  bank  of  the  river,  which  belongs  to  the  Earl  of  Seafield,  for  the  purpose  of 
exercising  his  right  of  fishing  by  rod  and  line.  Upon  that  part  of  the  case  I  have  had 
some  difficulty ;  but,  looking  at  the  pursuer's  title  as  giving  him  a  right  to  salmon- 
fishing  in  the  whole  river — equivalent,  I  apprehend,  to  a  grant  of  fishing  in  the  river 
Spey  as  a  separatum  tenementum, — and  having  regard  to  the  statements  by  several 
witnesses,  to  the  effect  that  the  pursuer,  his  predecessors,  and  parties  having  permission 
from  them  or  their  factors,  did  within  the  last  thirty  or  forty  years  exercise  the  right 
of  rod-fishing  on  the  lands  belong-[54  ]-ing  to  the  defenders,  I  have  come  to  be  of 
opinion  that  the  conclusion  of  the  summons  should  be  given  effect  to.  The  pursuer 
having  an  undoubted  right  of  access  to  the  east  bank  of  the  river  for  the  purpose  of 
drawing  his  nets  at  any  part  of  it,  and  the  privilege  of  erecting  huts,  with  a  view  of 
exercising  his  right  of  fishing  on  the  east  or  right  bank,  it  seems  to  me  that  it  would  be 
an  inconsistent  and  illogical  result  that,  though  the  pursuer  could  throw  a  net  from  the 
east  or  right  bank,  and  fish  by  net  and  coble,  he  could  not  cast  a  line  and  catch  a  fish 
by  means  of  the  rod.  I  think  the  greater  right  must  be  held  to  carry  with  it  the  minor 
right.  Holding  the  pursuer  to  have  the  exclusive  right  to  fish  for  salmon  by  net  and 
coble  on  the  east  or  right  bank,  it  seems  necessarily  to  follow  that  he  must  have  a  right 
to  fish  by  rod  and  line  along  that  side  of  the  river,  as  well  as  along  his  own  side,  and  in 
the  river  itself. 

Lord  Benholve. — This  is  a  very  important  case,  from  the  stake  at  issue ;  but  it  is 
more  important  in  this  way,  that  the  interlocutor  which  your  Lordship  has  proposed, 
and  which  my  brother  and  I  are  to  concur  in,  is  an  alteration  of  the  Lord  Ordinary's 
interlocutor  in  a  very  substantial  manner.  For  that  reason,  we  need  not  offer  any 
apology  for  stating  our  views.  At  the  same  time,  after  the  very  full  explanation  of 
those  views  which  Lord  Cowan  has  given,  in  all  of  which,  except  the  few  last  sentences, 
I  am  inclined  to  concur,  it  shall  be  my  endeavour  to  limit  any  observations  I  have  tc^ 
make  to  the  matters  on  which  your  Lordship  entertains  doubts.  Were  it  not  for  those 
doubts  I  think  I  might  satisfy  myself  by  merely  concurring  in  Lord  Cowan's  opinion. 
But  those  doubts  are  of  such  importance,  and  they  seem  to  spring  so  much  from 
principle, — a  principle  which  I  cannot  myself  adopt,  but  which,  as  your  Lordships  deal 
with  it,  assumes  very  considerable  interest  and  importance, — that  I  must  briefly  refer 
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to  tbe  conmderationB' which  in  my  mind  remove  thoee  doubts  altogether.    The  first 
important  thing  is  to  attend  to  the  titles  of  the  pursuer ;  and  I  must  say  that  I  do  not 
concur  in  the  view  that  your  Lordship  entertains  of  these  titles.     I  think  these  titles 
are  ex/<tcie  titles  to  the  whole  river  fishing  opposite  the  lands  to  which  they  relate.    I 
read  the  title  "  super  aquam  de  Spey  '^  as  meaninf^  over  the  whole,  not  half,  the  river. 
We  all  know  that  where  coterminous  rights  of  fishing  have  been  conferred  on  heritors 
on  the  opposite  sides  of  a  river,  the  co-existence  of  the  two  rights  necessarily  leads  to  a 
modification  of  each ;  and  it  is  that  circumstance  that  leads  to  the  inference  that  each 
has  right  to  one-half  of  the  river  fishing,  that  is  to  say,  to  fish  half  across  the  river. 
But  where  there  are  no  competing  grants — where  the  Grown  has  granted  nothing  except 
on  one  side,  and  that  super  aqtiam, — I  look  on  that  as  a  title  ex  facie  embracing  the 
whole  river ;  for  "  super  aquam  de  Spey  "  appears  to  me  to  mean  the  whole  river,— 
quite  across  the  riveri  and  not  half  across.     Now,  in  the  present  case  it  may  perhaps  be 
said  to  be  of  little  consequence  to  examine  the  precise  effect  of  the  titles  taken  by 
themselves,  since  there  has  been  superadded  to  them  an  amount  of  possession  so  long 
continued  as  to  leave  no  doubt  as  to  their  present  efiSicacy.     But  I  have  thought  it  right 
to  say  that  in  my  view  the  possession  which  has  followed,  coupled  with  the  wcnrds 
uHtata  et  consueta^  is  a  possession  that  explains  the  titles,  rather  than  serves  to  enlarge 
or  extend  them  in  the  way  of  acquisition  by  prescription.     And  this  is  a  distinction 
which  I  think  touches  very  closely  the  doubts  that  your  Lordship  has  expressed  upon 
another  part  of  the  case,  viz.  the  matter  of  rod-fishing.     If  the  Duke  of  Eichmond's 
rights  to  salmon-fishing  are  founded  as  to  their  nature  and  extent  mainly  upon  prescrip- 
tive possession  rather  than  on  the  contents  of  his  Grace's  titles,  then  no  doubt  the 
maxim  would  apply,  TatUum  prcBscriptum  quantum  possesmm,  and  whatever  the  Duke 
had  not  possessed  for  forty  years  continuously  he  is  not  to  be  entitled  to  enjoy.    Nov, 
my  view  of  the  Duke's  title  is  much  more  extensive.     I  think  it  is  a  grant  of  the  ngaie 
over  the  whole  of  these  bounds,  and  I  think  it  is  a  grant  which  embraces  the  salmoih 
fishings  on  both  sides,  and  with  right  to  draw  the  nets  on  both  sides.     I  think  that  the 
right  of  fishing  with  net  and  coble,  which  is  the  larger  right,  necessarily  carries  along 
with  it  the  smaller  right  of  fishing  by  the  rod.     Being  a  right  of  salmon-fishing  quite 
across  the  river,  and  to  be  exercised  on  both  sides  of  the  river  so  far  as  net  and  coble 
(the  proper  [549]  regale)  is  concerned,  I  look  on  these  minor  rights,  which  in  fact  aie 
inseparable  from  the  larger  right,  as  to  be  exercised  in  the  same  way,  and  understood 
to  be  enjoyed  to  the  same  amplitude  as  the  other.     Your  Lordship  will  see  that  this 
view  serves  in  a  great  measure   to   remove  from  my  mind  any  doubt  that  I  might 
otherwise  have  entertained  as  to  the  right  of  the  Duke  to  fish  with  rod  from  the  oth» 
side  of  the  river,  because,  if  I  am  at  all  correct  in  my  view  of  the  Duke's  title  of  salmoD- 
fishing,  it  is  a  right  of  salmon-fishing  which,  from  its  very  constitution,  by  the  terms  in 
which  it  is  expressed,  contains  the  royal  right  quite  across  the  river,  and  with  the  royal 
right  every  inferior  right  quite  across  the  river,  and  with  the  right  of  exercising  it  on 
both  sides.     Now,  as  to  the  possession  of  the  salmon-fishings ;  after  what  has  been  said 
by  both  your  Lordships,  it  would  be  idle  in  me  to  say  a  word.     I  will  only  observe  that 
this  is  certainly  one  of  the  most  extensive  enjoyments  that  I  have  ever  known  of 
salmon-fishing,  for  not  only  has  the  salmon-fishing  been  exercised  on  both  sides  (and  it 
would  appear  from  the  evidence  of  the  witnesses  more  beneficially  on  the  east  side  than 
upon  the  other),  but  the  pursuer  and  his  authors  have  actually  been  in  the  practice  of 
erecting  huts  on  the  east  bank  for  the  accommodation  of  their  salmon-fishers ;  and  there 
are  no  less  than  three  huts  marked  on  the  plan,  the  ruins  of  which,  I  believe,  still 
remain  to  show  how  extensive  the  possession  has  been  in  former  times  of  this  right  of 
salmon-fishing. 

Now,  what  does  Lord  Seafield  maintain  ?  Your  Lordships  have  spoken  to  his  titles 
independently  of  prescription.  Independently  of  prescriptive  possession  his  title  is 
quite  insufficient.  And  as  to  the  allegation  of  prescriptive  possession,  I  think  it  is 
equally  clear  that  possession  by  net  and  coble  he  cannot  well  pretend  to.  Though  in 
his  record  he  does  allege  possession,  yet  he  did  not  in  argument  pretend  to  it^  and  by 
minute  of  admission  he  abandons  that  altogether.  The  royal  right  he  never  has  enjoy^l 
at  all,  and  therefore  I  do  not  think  his  grant  can  in  any  point  of  view  be  looked  on  as  » 
prant  of  the  royal  right.  But  it  is  said  that  whilst  he  cannot  compete  with  the  Duke 
in  so  far  as  the  royal  right  is  concerned,  he  may  have  acquired  somehow  or  other  under 
this  title  a  ri^t  of  an  inferior  kind ;  and  that  is  put  in  two  waya  It  is  said,  "  Y<w 
(the  Duke)  have  not  acquired  a  right  of  fishing  by  the  rod  on  my  side ;  for  though  ywi 


Vm.  MAOfflBMON,  650.      D.  OF  RICHMOND  V.  fi.  OF  SEAFIELD  [1870]  647 

have  a  moet  ample  right  of  fishing  by  net  and  coble,  you  have  not  acquired  by  prescrip- 
tive  possession  a  right  to  fish  with  the  rod  on  my  side ; "  and,  secondly,  it  may  be  said — 
"I,  the  defender,  have  by  possession  of  rod-fishing  (for  I  do  not  think  he  founds  on 
cairn-fishing)  acquired  by  prescription  a  right  of  an  inferior  kind  in  impeachment  and  to 
the  detriment  of  yours."  Now,  with  reference  to  the  first  of  these  points,  upon  which  I 
imderstand  your  Lordship's  doubt  is  mainly  founded,  you  will  see  at  once  that  my  view 
of  the  title  of  the  pursuer  to  my  mind  puts  an  end  to  that  doubt.  The  Duke  does  not 
require  to  prescribe,  when  his  title  gives  it  to  him  without  prescription.  I  hold  that  he 
is  entitled  to  fish  quite  across  the  water,  and,  as  a  consequence  of  that,  to  draw  his  nets 
on  both  sides  so  far  as  net  and  coble  is  concerned.  I  therefore  hold  that  to  be  the 
effect  of  his  title  by  mere  explanation  that  use  and  wont  have  given — not  by  prescrip- 
tion, because  that  is  a  false  foundation  to  put  it  on,  for,  although  prescription  may  do 
very  well  to  confirm  a  right,  it  is  a  very  dififerent  thing  to  say  that  you  acquire  by 
prescription.  It  sometimes  may  be  acquisition,  but  it  is  more  often  confirmation  or 
explanation;  and  in  the  present  case  I  think  the  titles  refer  to  possession  (use  and 
wont)  as  explaining,  not  as  extending  the  title.  The  titles  do  not  refer  to  an  acquisition 
of  something  new,  but  to  an  explanation  of  something  already  given  and  enjoyed ;  and 
therefore  I  do  not  look  to  the  Duke's  title  here,  ample  as  it  is,  as  standing  on  the  footing 
of  prescription.  If  that  be  so,  he  has  a  right  to  fish  with  the  rod.  It  is  an  inferior 
right,  but  still  it  is  a  right  of  salmon-fishing,  which  I  look  on  as  held  by  all  our 
authorities  to  be  implied  in  the  higher  right  of  net  and  coble.  If  this  be  so,  there  will 
be  an  end  of  the  contention.  But  further,  I  think  there  is  very  strong  proof  that  the 
Duke  has  exercised  this  right  by  himself  and  his  friends  for  more  than  forty  years. 
The  right  of  fishing  by  the  rod  we  all  know  has  come  into  importance  only  in  later 
years.  Formerly  it  was  only  used  as  a  pastime,  and  it  was  seldom  or  never  made  the 
subject  of  a  lease.  There  is  no  [650]  evidence  of  that  till  very  late  in  this  case.  But 
we  see  that  the  noble  pursuer's  family,  by  themselves  and  their  friends,  have  constantly 
been  in  the  habit  of  fishing  with  the  rod  from  the  east  side  of  the  river,  in  virtue  of 
their  grant ;  and  as  this  is  a  point  which  was  not  much  dwelt  upon  in  the  debate,  and 
as  I  think  it  may  have  been  overlooked,  I  wish  to  call  attention  to  some  passages  in  the 
proof  which  have  satisfied  me  that,  so  far  from  there  having  been  any  abandonment  of 
the  right  (if  such  could  be  supposed)  there  has  been  a  full  exercise  of  it.  At  page  9  of 
the  pursuer's  proof,  John  Taylor  says — "  I  have  been  fishing  in  the  Spey  since  1837, 
first  for  Forbes  and  Hogarth,  and  afterwards  for  the  Duke  of  Bichmond.  I  have  fished 
the  water  between  Boat-o'-brig  and  the  bum  of  Aultdearg  with  net  and  coble  on  both 
sides  of  the  river  all  that  time.  We  have  some  good  shots  at  Caimtie  side,  and  we 
take  a  good  many  salmon  there.  There  have  been  no  cairns  on  the  water  since  I  have 
fished  it.  I  have  seen  some  of  the  Duke  of  Eichmond's  people  fishing  that  water  with 
the  rod  since  he  took  it  into  his  own  hands,  about  nineteen  years  ago.  I  have  seen 
Lord  Alexander  Gordon  Lennox,  a  son  of  the  late  Duke,  fishing  there.  I  have  also 
seen  Alexander  Wilson,  one  of  the  Earl  of  Seafield's  tenants.  I  have  seen  Lord 
iUexander  fishing  from  the  Cairntie  side  between  Boat-o'-brig  and  Aultdearg,  with  a 
servant  attending  upon  him.  I  have  often  seen  him  fishing  with  a  boat  on  that  part  of 
the  Spey.  I  have  seen  Mr.  Andrew  Balmer  fishing  with  the  rod  at  that  part  of  the 
Spey  from  the  Cairntie  side.  I  do  not  know  from  whom  Mr.  Wilson  got  leave  to  fish 
with  the  rod  there.  I  have  seen  some  of  the  ladies  from  Gordon  Castle  fishing  with 
the  rod  from  the  Cairntie  side.  I  think  Lady  Caroline,  a  daughter  of  the  present 
Dake,  was  one  of  them.  I  have  seen  John  Mackenzie,  a  water  bailiff  of  the  Duke's, 
fishing  with  the  rod  from  the  Cairntie  side."  The  evidence  of  Thomas  Balmer,  who 
has  been  commissioner  to  the  Duke  of  Richmond  since  1852,  is  very  much  to  the  same 
purpose.  He  gave  leave  to  a  great  many  people  to  fish  from  that  side.  In  short,  the 
evidence  is  almost — I  do  not  say  altogether — sufficient  to  ascertain  that  the  Duke  has 
prescribed  this  right  if  he  had  not  got  it  in  gremio  of  his  grant ;  but  a  fortiori^  having 
it  in  his  grant,  I  certainly  think  he  retained  it  by  himself  and  his  family,  and  all  his 
friends,  ever  since.  In  reference  to  the  second  question,  whether  Lord  Seafield  has  in 
his  own  person  any  right  of  fishing  with  the  rod.  Lord  Cowan  seemed  inclined  to  think 
that  although  he  cannot  successfully  resist  this  declarator  by  the  Duke,  he  should  have 
power  to  raise  another  action  in  which  the  sam^  question  is  to  be  discussed  and 
determined,  and  that  we  should  qualify  our  present  judgment  accordingly.  Now,  I 
may  fairly  say  that  that  was  once  my  view  in  the  present  case,  but  I  have  been  driven 
out  of  it  by  looking  to  the  absolute  weakness  of  Lord  Seafield's  pretensions  in  this 
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respect.  His  title  is  a  defective  title,  and  his  possession,  I  think,  still  more  defective. 
As  against  the  Duke's  royal  right,  confirmed  by  such  long  and  ample  possession,  I 
think  the  very  least  Lord  Seafield  could  do  would  be  to  prove  an  absolute  and  prescrip- 
tive right  for  forty  years  of  doing  this  very  thing.  If  he  cannot  pretend  that  he  has 
fished  with  net  and  coble,  he  might  at  all  events  show  that  he  has  fished  with  the  rod. 
But  his  evidence  of  possession  appears  to  me  to  be  of  the  most  weak  and  equivocal 
kind.  Has  he  ever  let  the  right  of  rod-fishing  1  Not  till  of  very  late  years ;  and  then 
how  has  he  let  it  ?  Not  as  the  honest,  plain,  distinct  right  of  rod-fishing,  but  by  leases 
in  which  he  gives  any  right  of  salmon-fishing  that  he  may  have  in  the  Spey.  These 
are  the  terms  of  his  leases,  and  by  these  general  and  equivocal  terms  he  might  be  held 
to  give  a  title  to  fish  with  net  and  coble  as  well  as  by  any  other  inferior  mode.  But 
there  is  no  mention  of  rod-fishing  in  any  of  his  leases ;  and  even  the  lease  which  was 
originally  given  to  or  intended  to  be  taken  by  Mr.  Grant,  which  was  substantially  a 
right  of  shooting  deer,  did  not  contain  a  definite  and  distinct  right  of  rod-fishing  at  all. 
It  was  said  that  the  Duke,  by  acquiring  this  lease,  had  accepted  for  three  years  not 
only  the  right  of  shooting  deer,  but  also  Lord  Seafield's  right  of  salmon-fishing.  It  is 
said  he  ought  not  to  have  taken  it,  because  there  was  within  the  lease  this  indefinite 
right  of  Lord  Seafield,  viz.  any  right  that  he  had  to  salmon-fishing  in  the  river  Spey; 
but  that  does  not  appear  to  me  to  amount  to  an  acknowledgment  of  right  in  Lord 
Seafield,  especially  as  the  Duke  never  made  any  use  of  this  lease,  except  as  to  [551]  ^^ 
shootings.  It  is  said  that  at  an  early  period  Lord  Seafield  let  his  right  of  caim- 
fishing  to  his  tenants.  It  is  not  so.  The  leases  have  been  found  to  contain  no  riglit 
of  salmon-fishing ;  and  what  they  did  was  just  this — that  being  on  the  spot,  and  having 
possession  close  to  the  river,  it  gave  them  an  opportunity  of  using  this  illegal  mode  of 
fishing,  which  other  persons  not  so  favoured  by  that  locality  could  not  have.  But 
their  leases  contained  nothing  of  the  kind.  And  when  the  renunciations  of  the  leases 
took  place,  which  it  is  supposed  restored  to  Lord  Seafield  this  inferior  ri^ht,  which  he 
is  supposed  to  have  previously  let  out,  I  do  not  find  rod-fishing  mentioned  in  them  at 
all.  There  is  just  a  renunciation  of  salmon-fishing ;  and  as  these  renunciations  apply 
to  leases  in  which  there  was  no  right  given,  I  do  not  very  well  see  that  the  renuncia- 
tions could  effect  much  in  the  way  of  possession.  Now,  in  the  face  of  the  proof  of 
possession,  extensive  and  fortified  as  it  has  been  for  such  a  length  of  time,  and  exercised 
in  every  sort  of  way,  it  would  be  a  very  difiicult  thing  for  Lord  Seafield  to  establish  a 
right  of  rod-fishing  in  his  person.  I  think  it  is  inconsi^nt  with  the  royal  right  of 
the  Duke,  and  could  only  be  acquired  by  prescription  uninterrupted  for  forty  years, 
and  by  acts  of  possession  much  more  unequivocal  than  any  that  wehave  here.  The 
Duke  of  Richmond  has  challenged  the  defender  to  defend  himself  against  his  claim  to 
fish  exclusively  with  the  rod  upon  his  side  of  the  water.  He  has  put  that  in  issue; 
and  the  Earl  of  Seafield  has  stated  his  defence.  If  we  think  that  defence  not  well 
founded,  I  am  for  deciding  the  case  in  terms  of  the  summons,  which  I  think  embraces 
no  more  than  the  Duke  has  actually  established.  I  am  not  now — whatever  I  once  was 
— ^in  favour  of  qualifying  our  judgment  by  saying  that  the  interdict  is  only  to  subsist 
until  a  declarator  is  successfully  raised  by  Lord  Seafield,  or  by  qualifying  our  declaratory 
finding.  I  confess  that  at  one  time  I  did  entertain  some  doubt  whether  we  might  not 
leave  Lord  Seafield  (ill  as  I  thought  of  his  case  upon  the  merits)  to  make  out  in  a  new 
action  by  prescriptive  possession  a  right  of  rod-fishing  ;  but  I  think  it  would  be  injustice 
to  the  Duke  to  waive  that  question  now,  which  is  distinctly  raised  by  the  sunmions, 
and  to  which  I  can  see  in  the  evidence  no  good  answer.  I  am  therefore  for  decerning 
in  terms  of  the  conclusions  of  the  summons. 

Lord  Cowan. — I  may  be  allowed  to  say,  after  the  observations  made  by  Loid 
Benholme,  that  I  have  no  desire  to  qualify  the  interlocutor  to  be  pronounced.  The 
reservation  I  proposed  was  only  a  suggestion,  but  I  suppose  it  necessarily  reserves  itself, 
and  the  defender  can  bring  an  action  if  he  sees  fit.  And  therefore  I  withdraw  mj 
suggestion,  as  it  is  not  in  accordance  with  his  Lordship's  opinion. 

Lord  Justicb-Clerk. — Having  thrown  out  the  doubts  which  I  did,  I  think  it 
necessarily  follows,  from  the  views  on  which  the  case  has  been  decided,  that  that 
reservation  should  not  go  in.  It  was  no  part  of  my  opinion  that  Lord  Seafield  had 
made  out  a  claim  to  salmon-fishings  at  all. 

Lord  Neavbs,  not  having  heard  the  arguments,  gave  no  opinion. 

This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  complained  of,  and  in 
lieu  thereof  (1)  find  and  declare  that  the  pursuer  has  the  sole  and  exclusive  right  to 
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the  s^on-fishings  in  the  river  Spey  between  the  following  points  or  boundaries,  viz. — 
[here  followed  the  boundaries  of  the  Orton  fishings] — under  reservation  to  the  said 
Captain  Alexander  Thomas  Wharton  Duff,  and  his  successors  in  the  said  lands 
and  estate  of  Orton,  of  the  privilege  of  fishing  with  the  rod,  for  their  amusement  only, 
within  the  said  boundaries  or  limits ;  and  further,  find  and  declare  that  the  pursuer  is 
entitled  to  fish  for  salmon,  and  fish  of  the  salmon  kind,  by  net  and  coble,  rod  and  line, 
and  every  lawful  mode,  from  the  right  or  east  bank  or  shore  of  the  said  river  Spey, 
belonging  to  the  defender,  between  the  said  points  or  boundaries,  as  also  to  enter  upon 
and  use  the  said  portion  of  the  said  right  or  east  bank  or  shore  for  the  purpose  of 
fishing,  at  least  in  so  far  as  necessary  for  the  full  and  effectual  exercise  of  [552]  ^^^ 
pursuer's  said  rights  of  salmon-fishing ;  and  (2)  find  and  declare  that  the  pursuer  has  the 
sole  and  exclusive  right  to  the  salmon-fishings  in  the  said  river  Spey,  between  the  point 
or  boundary  second  mentioned  in  the  first  declaratory  conclusion  of  the  summons — [here 
followed  the  boundaries  of  the  Elie  and  Inchberry  fishings] — and  further,  find  and 
declare  that  the  pursuer  is  entitled  to  fish  for  salmon,  and  fish  of  the  salmon  kind,  by 
net  and  coble,  rod  and  line,  and  every  lawful  mode,  from  the  right  or  east  bank  or 
shore  of  the  said  river  Spey,  belonging  to  the  defender,  between  the  said  points  or 
boundaries,  as  also  to  enter  upon  and  use  the  said  portion  of  the  said  right  or  east 
bank  or  shore  for  the  purposes  of  fishing,  at  least  in  so  far  as  necessary  for  the  full 
and  effectual  exercise  of  the  pursuer's  said  rights  of  salmon-fishing ;  and  (3)  find  and 
declare  that  the  defender  has  no  right  of  salmon-fishing  in  the  said  river  Spey,  between 
the  points  or  boundaries — [here  followed  the  extreme  boundary  of  the  Orton,  Elie,  and 
Inchberry  fishings] — and  that  he  is  not  entitled  to  fish  for  salmon,  or  fish  of  the 
salmon  kind,  in  any  part  of  the  said  river  between  the  said  points  or  boundaries ;  and 
(4)  interdict,  prohibit  and  discharge  the  defender  from  fishing  for  salmon  or  fish  of  the 
salmon  kind,  in  any  manner  of  way,  in  any  part  of  the  said  river  between  the  last 
mentioned  points  or  boundaries  in  all  time  coming,  and  decern :  Find  the  defender 
liable  to  the  pursuer  in  the  expenses  of  process,"  &c. 

GiBSON-CRAia,  Dalziel,  &  Brodies,  W.S. — Mackenzie,  Innes,  &  Logan,  W.S. 

— Agents. 

[Pnndple  applied,  Earl  of  Zetland  v,  Tennent's  Trustees,  1873,  11  M.  469.  Re- 
ferred to,  Warrand's  Trs.  v.  Mackintosh,  1888,  16  R.  833.  Commented  upon,  Warrand's 
Trs.  V.  Mackintosh,  1890,  17  R.  (H.  L.)  13.] 


No.  115.  Vm.  Macphebson,  552.     17  Feb.  1870.     Ist  Div.— Sheriff  of 

Lanarkshire,  M. 

Wylie  and  Lochhbad,  Petitioners  and  Appellants. — Shand. 
MoNCRiEFF  Mitchell,  Trustee  on  Robert  Hutton's  Sequestrated  Estate. — 

A,  Moncrieff. 

Oommm  Property — Joint  Production — Specijicatio, — It  is  a  general  principle  of  equity 
that  when  the  materials,  skill,  and  labour  of  two  or  more  persons  are  voluntarily  and 
inseparably  combined  in  the  production  of  an  indivisible  corporeal  subject,  the  same 
belongs  to  the  contributors  jointly,  the  interest  of  each  being  in  proportion  to  the 
value  of  his  contribution ;  and  this  principle  will  receive  effect  where  there  is  no  rule 
of  positive  law  to  the  contrary. 

Industrial  Accession — Contract — Sale — Common  Property, — A.  contracted  to  build  for 
B.  a  hearse  for  a  specified  sum,  on  condition  that  B.  should  contribute  certain  portions 
of  the  materials  and  workmanship.  B,  contributed  his  share,  and  the  materials  fur- 
nished by  him  were  affixed  to  the  hearse,  so  that  they  could  not  be  detached  without 
injury  to  the  general  fabric.  A,  became  bankrupt  before  finishing  the  hearse,  which 
was  in  his  possession.  Held,  in  a  question  between  B.  and  the  trustee  in  A,^8 
sequestration,  that  the  parties  were  joint  proprietors  of  the  subject  in  proportion  to 
the  value  of  their  respective  contributions. 
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In  1867  Wylie  and  Lochhead,  funeral  undertakeTs  in  Glasgow,  wrote  to  Bobert 
Hutton,  a  coachbuilder  there,  desiring  to  have  his  estimate  for  the  construction  of  a 
hearse  which  they  described,  and  Button,  by  letter  dated  13th  August  1867,  offered  to 
make  such  a  hearse  for  the  slump  sum  of  £95.  This  offer  was  accepted  by  Wylie  and 
Lochhead  in  a  letter  to  Hutton,  dated  26th  August  1867,  in  the  following  terms  :-^ 
*^  With  reference  to  your  offer  of  the  1 3th  inst.  to  build  for  us  a  hearse  for  the  slump 
sum  of  £95,  and  to  the  interviews  which  our  foreman,  Mr.  M'Kechnie,  and  you  have 
since  had  on  the  subject,  we  hereby  accept  of  the  offer,  the  following  particulazs  being 
considered  part  of  the  same : — The  hearse  is  to  be  built  according  to  the  design  sub- 
mitted to  you,  and  the  following  specification.  The  under  rail  of  frame,  and  the  frame 
itself,  to  be  of  the  best  seasoned  [553]  ^^i  ^^^  ^^®  panellings  of  seasoned  good  mahogany. 
To  have  Collinge's  patent  axles  and  patent  drag,  and  the  tires  of  the  wheels,  under 
carriage,  and  all  other  iron-work,  to  be  of  the  best  quality  of  iron ;  and  the  whole 
carriage  to  be  painted  and  varnished  in  the  most  approved  first-class  style.  The  inside 
of  the  hearse  is  to  be  glued  and  canvassed,  and  the  top  outside  is  to  be  covered  witli 
moleskin,  and  the  whole  of  it  is  to  be  of  the  first-class  workmanship,  finished  to  our 
entire  satisfaction,  and  delivered  complete  on  or  before  the  1st  day  of  April  next  1868. 
We  are  to  supply  all  carvings,  turnings,  and  working  mouldings,  and  to  saw  all  shaped 
work,  except  the  under  rail  of  frame ;  but  we  are  only  to  supply  the  wood  for  such 
carvings,  turnings,  and  mouldings  as  are  *  planted  on,*  you  supplying  the  whole  of  the 
wood  for  wheels  and  footboard,  making  all  necessary  moulds  for  shaped-work,  finishing, 
and  all  fittings,  and  preparing  wood  for  carvers,  and  dressing  wood  for  shaped-worL 
Please  to  say  whether  the  above  is  a  correct  specification.'* 

Hutton  replied  to  this  letter  on  29th  August  in  these  terms : — "Gentlemen, — I  am 
in  receipt  of  yours  of  26th  current.  In  answer,  I  have  to  say  that  it  contains  what  I 
understand  to  be  my  offer, — to  make  you  a  new  hearse.'* 

In  fulfilment  of  the  contract  embodied  in  the  letters  above  quoted  the  parties  pro- 
ceeded to  the  execution  of  the  different  portions  of  the  work  which  they  had  respectively 
undertaken,  but  the  hearse  was  not  completed  by  the  1st  April  1868,  the  time  specified. 
All  the  materials  and  workmanship  which  Messrs.  Wylie  and  Lochhead  agreed  to 
supply  were  furnished  and  performed  by  them,  but  Mr.  Hutton  had  not  fully  imple- 
mented his  part  of  the  agreement,  and  the  hearse  was  still  on  his  premises  in  an 
unfinished  state  when  he  became  bankrupt  on  21st  August  1868.  At  that  date  it  wa< 
nearly  completed,  requiring  only  some  additional  varnishing  and  ornamental  work. 
The  value  of  the  materials  supplied  by  Messrs.  Wylie  and  Lochhead  amounted  to  £113. 
After  Hutton*s  bankruptcy  the  hearse  was  completed  at  a  cost  of  from  £8  to  £10, 
which  was  paid  out  of  his  sequestrated  estate. 

In  September  1868  Messrs.  Wylie  and  Lochhead  presented  apetition  to  the  Sheiiff, 
praying  for  an  order  on  Mr.  Moncrieff  Mitchell,  the  trustee  in  Hiitton*s  sequestration, 
to  deliver  to  them  the  hearse,  on  payment  of  £95,  the  contract  price,  but  under 
deduction  of  £75,  16s.  6  Jd.,  the  value  of  goods  which  the  petitioners  averred  they  had 
supplied  to  Hutton  prior  to  his  bankruptcy. 

To  this  petition  the  trustee  lodged  answers,  in  which  he  "  admitted  that  various 
sums  were  owing  to  and  by  the  petitioners  and  Hutton  on  general  account;  but  ex- 
plained that  no  part  of  said  sums  were  ever  specifically  applied  to  payment  of  the  price 
of  the  said  hearse,  or  the  work  thereon.** 

The  trustee  accordingly  at  first  declined  to  deliver  the  hearse  to  Messrs.  Wylie  and        * 
Lochhead,  except  on  payment  of  £95,  the  sum  stipulated  by  the  contract  to  be  paid  to       » 
Hutton,  but  eventually  on  consignation  of  this  amount  Wylie  and  Lochhead  obtained 
delivery. 

After  a  proof  the  Sheriff-substitute  (Galbraith)  pronounced  this  interlocutor: — 
"  Finds  that  there  is  nothing  either  in  the  record  or  in  the  proof  to  establish,  as  between 
the  pursuers  and  Hutton,  any  other  relation  in  connection  with  the  building  of  the 
hearse  in  question  than  that  of  creditor  and  debtor :  Finds  that  the  pursuers,  on  con- 
signation of  the  sum  of  £95,  have  got  delivery  as  prayed  for :  Finds  it  therefore  un- 
necessary to  pronounce  on  the  primary  conclusion  of  the  petition  :  Finds  that  the  defence 
is  well  founded :  Therefore  assoilzies  the  defender  from  the  whole  conclusions  of  the 
action :  Finds  the  pursuers  liable  in  expenses :  Allows  an  account,**  &c 

On  appeal  the  Sheriff  (Glassford  Bell)  pronounced  this  interlocutor : — [554]  "  Knds 
that,  when  a  party  engages  a  tradesman  to  make  any  particular  chattel,  the  property  in 
it  does  not  pass  until  completed,  and  this,  although  the  specific  chattel  is  ascertained,  and 
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the  tradesman  ib  bound  to  finish  it  and  no  other,  and  to  deliyer  it^  when  finished,  only 
to  the  person  by  whom  it  was  ordered :  Finds  that  the  only  exception  to  this  general 
rule  is  when  a  contrary  intention  appears  from  the  express  terms  of  the  original  agree- 
ment, in  which  case  the  property  does  pass,  though  there  remain  acts  to  be  done  by  the 
vendor  before  the  goods  are  deliverable — (See  Blackburn  on  Sale,  p.  158,  et  seq.,  and 
authorities  there  quoted ;  and  also  BelFs  Com.  vol  i.  p.  178) :  Finds  that  in  the  present 
instance  the  contract  is  contained  in  the  letters,  which  instruct  that  the  bankrupt 
Button,  on  whose  sequestrated  estate  the  defender  is  trustee,  offered  to  make  a  hearse 
for  the  pursuers  for  the  slump  sum  of  £95,  and  that  the  pursuers  accepted  the  offer 
under  certain  conditions  (agreed  to  by  the  bankrupt)  as  to  iiow  the  hearse  was  to  be 
huilt,  and  that  they,  the  pursuers,  were  to  supply  the  mouldings  and  ornamentations, 
or,  to  a  certain  extent  only,  the  wood  for  the  same :  Finds  that  there  is  nothing  in  this 
agreement  to  shew  that  it  was  the  intention  of  parties  that  the  uncompleted  hearse 
should  become  the  property  of  the  pursuers,  the  more  especially  considering  that  they 
came  under  no  obligation  to  pay  any  part  of  the  price  till  they  received  delivery  of  the 
purchased  article :  Finds  that  Button's  estates  were  sequestrated  on  2l8t  August  1868, 
at  which  date  the  hearse  was  in  his  premises  unfinished,  and  no  part  of  the  price  had 
heen  paid :  Finds  that,  on  the  defender's  confirmation  as  trustee,  the  said  unfinished 
hearse  vested  in  him  for  behoof  of  the  general  body  of  creditors :  Finds  that  the  proof 
which  has  been  led  goes  to  shew  that  if  Button  had  remained  solvent  he  would  have 
allowed  the  pursuers  to  impute  in  payment  pro  tanto  of  the  hearse,  when  completed, 
the  sum  of  £75,  16s.  6^d.,  being  the  amount  of  a  contra  account  due  by  him  to  said 
pursuers,  he  and  they  having  been  in  the  habit  of  admitting  such  set-off  in  their  mutual 
settlements :  But  finds  that  there  was  neither  in  the  original  bargain,  nor  afterwards, 
any  specific  appropriation  of  the  debt  due  by  Button  towards  the  price  of  the  hearse, 
so  as  to  bind  the  defender  to  acquiesce  in  such  appropriation :  Finds  farther,  that  at 
the  date  of  the  sequestration  there  was  no  concuraus  dehiti  et  crediti  between  Button's 
debt  to  the  pursuers  and  the  price  of  the  hearse,  in  respect  that  said  price  was  not  then 
due,  and  a  debt  existing  before  bankruptcy  cannot  be  pleaded  in  com{5en8ation  of  a 
debt  arising  after  that  event,  nor  can  a  money  debt  be  pleaded  in  compensation  of  a 
claim  for  delivery  of  goods — (Bell's  Com.  vol.  iL  p.  128)  :  Finds  that  the  obligation  to 
pay  the  £95  emerged  only  when  the  hearse  was  finished,  and  as  that  was  not  till  after 
the  sequestration,  the  pursuers  could  only  claim  the  hearse  from  the  defender  on  con- 
dition of  paying  him  the  said  sum,  reserving  their  right  to  rank  on  the  bankrupt  estate 
for  the  debt  due  to  them :  Therefore,  with  the  above  additional  findings,  adheres  to 
the  interlocutor  appealed  against,  dismisses  the  appeal,  and  discerns." 

The  petitioners  appealed  to  the  First  Division,  and  argued ; — ^The  hearse  was  their 
absolute  property,  and  they  were  therefore  entitled  to  delivery  of  it.  The  most  valuable 
part  of  the  materials  had  been  supplied  by  them.  Bad  these  materials  remained 
separable^  the  respondent  would  unquestionably  have  been  bound  to  redeliver  them  to 
the  appellants.  The  materials  contributed  by  Button  were  of  comparatively  small 
value,  and  aeeesiorium'aequtturprincipdle.  This  was  not  a  contract  of  sale,  but  a  loeatio 
operarum ;  Button  did  not  sell  the  hearse  to  the  appellants,  but  merely  agreed  to  give 
his  services  and  certain  materials  for  a  stipulated  sum.  At  all  events,  even  if  there 
was  a  contract  of  sale,  there  was  constructive  [5551  delivery  from  the  time  when  the 
materials  paid  for  and  contributed  by  the  appellants  had  been  attached  to  the  subject.  The 
case  was  analogous  to  that  of  a  ship  to  be  built  for  the  purchaser,  and  paid  by  instal- 
ments, in  which  it  had  been  decided  that  the  unfinished  vessel  belonged  to  the  purchaser, 
and  not  to  the  sequestrated  estate  of  the  builder.*  If  the  respondent's  claim  to  the 
property  of  the  hearse  were  sustained,  the  result  would  be  that  the  appellants,  who 
had  advanced  goods  to  Button  to  the  value  of  upwards  of  £75,  could  only  obtain  a 
ranking  therefor  in  the  sequestration,  and  at  the  same  time  would  have  to  buy  from 
the  trustee  the  materials  which  they  had  furnished  for  the  hearse,  which  were  their 
own  undoubted  property,  and  greatly  exceeded  in  value  the  labour  and  material  supplied 
by  the  bankrupt.  At  all  events,  as  the  respondent  could  only  take  the  property  subject 
to  the  obligations  of  the  bankrupt,  the  appellants  were  entitled  to  set  off  the  debt  of 
£75,  16s.  6^.  against  the  £95  stipulated  to  be  paid  to  Button,  f 

♦  Bell's  Com.  i.  177 ;  Simson  v.  Duncanson's  Creditors,  1786,  Diet.  14,204  ;  Bailee' 
Cases,  p.  1000 ;  Bell's  Com.  ii.  178,  179, 

t  BeU's  Com.  ii,  128,  : 
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The  respondent  argued ; — The  contract  was  a  contract  of  sale,  and  t^e  hc^ne  being 
res  vendita  nondum  trwlita^  the  property  was  in  him  as  trustee  for  Hutton's  creditors.* 
Even  if  there  was  not  a  sale,  the  respondent  was  entitled  to  retain  the  subject  in  security 
of  the  sum  due  to  the  bankrupt  for  work  already  done,  and  the  effect  would  just  be  that 
the  respondent  would  have  a  secured  debt  due  to  the  bankrupt  estate,  while  the  debt  of 
£/Jb  due  by  the  bankrupt  to  the  appellants  was  unsecured. 

At  advising, — 

Lord  Pbbsidbnt. — In  the  month  of  August  1867  the  appellants  and  Robert  Hutton, 
coachbuilder,  Glasgow,  made  a  contract,  embodied  in  three  letters,  dated  respectirelj 
the  13th,  26th,  and  29th  of  that  month,  by  which  Hutton  undertook  to  construct  a  heaise 
for  the  appellants,  according  to  a  design  furnished  by  them.  Hutton  was  to  proTide 
the  materials  for  the  body,  under  carriage,  and  wheels,  to  paint  and  varnish  the  outside, 
to  furnish  the  inside  with  ^lue  and  canvas,  and  cover  the  top  outside  with  moleskin. 
The  appellants  were  to  furnish  all  the  carvings,  turnings,  and  working  moulding?,  to 
supply  the  wood  for  such  carvings,  turnings,  and  mouldings  as  are  "  planted  on,"  and  to 
saw  all  the  shaped-work,  except  the  under  rail  of  the  frame.  Hutton  was  to  prepare 
the  wood  for  the  carvers,  and  dress  the  wood  for  shaped- work.  The  hearse  was  to  be 
delivered  complete  on  or  before  the  1st  April  1868.  The  price  to  be  paid  by  the 
appellants  to  Hutton  on  delivery  was  £95. 

In  fulfilment  of  this  contract,  the  parties  proceeded  to  make  the  furnishings,  and  to 
perform  the  work  undertaken  by  them  respectively,  but  the  hearse  was  not  delivered 
within  the  time  stipulated.  The  estates  of  Hutton  were  sequestrated  on  21st  August 
1868,  and  the  hearse  still  remained  undelivered.  It  stood  in  the  premises  of  the  bank- 
rupt Hutton,  and  was  not  quite  finished ;  some  varnishing  still  required  to  be  done,  and 
some  of  the  ornamental  work  to  be  completed.  The  cost  of  the  work  still  to  be 
performed  by  the  bankrupt  was  estimated  at  from  £8  to  £10.  All  the  materials  and 
workmanship  undertaken  by  the  appellants  had  been,  before  the  sequestration,  supplied 
and  performed  by  them.  The  value  or  cost  of  the  materials  and  workmanship  con- 
tributed by  the  appellants  was  £112,  and  the  contract  price  of  what  Hutton  undertook 
and  performed  being,  as  already  stated,  £95,  the  total  cost  of  the  hearse  was  £207. 
What  was  necessary  to  complete  the  hearse  was  done  after  sequestration,  at  the  expense 
of  the  sequestrated  estate. 

In  these  circumstances,  the  appellants  presented  a  petition  to  the  Sheriff, 
[556]  P^yioR  ^^^  delivery  of  the  hearse  as  their  property,  and  tendering  payment  of 
the  price  of  £95,  but  under  deduction  of  £75, 16s.  6^d.,  being  the  price  of  goods  supplied 
to  the  bankrupt  during  the  currency  of  the  contract,  in  the  ordinary  course  of  business, 
unconnected  with  the  contract.  The  position  of  the  appellants  therefore  was,  that  the 
hearse  was  their  property,  and  deliverable  to  them  on  payment  or  satisfaction  of  the 
contract  price,  and  that  they  were  entitled  to  set  off,  pro  tanto,  against  the  contract 
price,  the  debt  due  to  them  by  the  bankrupt  on  a  separate  account 

On  the  other  hand,  the  respondent,  as  trustee  for  Hutton's  creditors,  maintained 
that  the  act  and  warrant  of  confirmation  in  his  favour  vested  the  property  of  the  hearse 
in  him,  for  behoof  of  Hutton's  creditors.  But  he  intimated,  at  the  same  time,  that  he 
was  willing  to  deliver  it  to  the  appellants  on  payment  of  the  price  of  £95  in  casL 
This  sum  has  been  consigned  in  the  joint  names  of  the  parties,  and  the  hearse  has  been 
delivered  to  the  appellants,  so  that  the  only  practical  question  to  be  determined  is,  which 
of  the  two  parties  is  entitled  to  uplift  the  stim  of  £95,  or,  to  speak  more  accurately, 
whether  the  respondent  is  entitled  to  the  full  sum  of  £95,  or  whether  it  is  divisible 
between  the  parties  in  the  proportions  of  £75,  16s.  6^d.,  and  £19, 3s.  5^.,  as  contended 
by  the  appellants. 

But  though  the  sum  in  dispute  is  so  trifling  in  amount,  and  though  the  question 
has  at  first  sight  an  appearance  of  simplicity,  it  involves  considerations,  in  point  of  law, 
of  delicacy  and  novelty. 

If  the  appellants  be  well  founded  in  their  contention,  that  the  hearse  was  their  abeolnte 
property  at  and  prior  to  the  sequestration  of  Hutton,  they  may  be  entitled  to  recover 
possession  of  it  rei  oindxcatiane^  and  to  leave  the  respondent's  claim  for  the  price  stipulated 
to  be  paid  to  the  bankrupt,  and  their  own  account  against  the  bankrupt  for  furnishings, 
to  be  disposed  of  according  to  the  ordinary  rules  of  settling  accounts  in  bankruptcy. 

♦  Bell's  Princ.  sec.  1298;  Boak  r.  Megget,  F§b.  13,  1844,  6  D.  662;  Bell's  Com.  L 
276-9 ;  Brodie's  Stair,  Supp.  898  and  901,  note. 
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But  if,  on  the  contrary,  the  respondent  can  establish,  in  point  of  law,  that  the  hearse,, 
at  and  prior  to  the  sequestration,  was  the  property  of  the  bankrupt,  it  follows  that  it 
passed  to  the  respondent  by  force  of  his  confirmation  as  trustee,  and  that  he  is  entitled  to 
the  uncontrolled  disposal  of  it  for  behoof  of  the  bankrupt's  creditors,  leaving  the  appel 
lants  to  rank  on  the  sequestrated  estate  for  the  cost  or  value  (£112)  of  the  materials 
and  workmanship  contributed  by  them,  under  contract  with  the  bankrupt,  to  the  con- 
stmction  of  the  hearse.  The  respondent  does  not  press  his  claim  so  far  as  this,  and 
contents  himself  with  demanding  payment  of  £95,  as  the  condition  of  delivering  the 
hearse.  But  his  claim,  though  thus  limited,  is  rested  entirely  on  the  ground  that  the 
hearse  was  the  property  of  the  bankrupt,  and  the  necessary  legal  consequence  of  that  posi- 
tion is,  that  the  respondent's  right  is  a  real  right  of  property,  and  the  claim  of  the 
appellants  a  mere  personal  pecuniary  claim  of  debt. 

It  thus  becomes  necessary  to  determine  whether  the  plea  of  the  appellants,  or  that 
of  the  respondent,  is  more  consonant  to  legal  principle  and  authority ;  or  whether  the 
solution  of  the  question  is  to  be  found  in  the  application  of  some  principle  of  equity  or 
rule  of  law,  differing,  it  may  be,  from  those  relied  on  by  either  party. 

The  object  and  end  of  the  contract  between  the  appellants  and  Hutton  was  the 
creation  of  a  new  piece  of  moveable  property,  or  (as  the  civilians  express  it)  a  new 
specieSy  by  the  combination  of  materials  and  workmanship.  But  this  is  not  the  ordinary 
case  of  an  order  for  a  specific  article  given  by  a  customer  to  a  manufactui'er,  where  the 
latter  provides  all  the  materials  and  workmanship,  and  the  former  has  only  to  receive 
delivery  of  the  manufactured  article  when  complete,  and  pay  the  contract  price.  That 
is  a  class  of  contracts  which  gives  rise  to  no  such  difficulty  as  the  present.  Neither  is 
it  the  production  of  a  new  subject  of  property  by  art  and  industry,  where  the  materials 
belong  to  one  party,  and  the  skilled  labour  is  supplied  by  the  other,  which  is  specifieatio, 
and  in  which  the  law  determines  the  question  of  property  in  the  manufactured  article 
according  to  certain  rules,  which  avoid  the  extreme  doctrines  both  of  the  Sabinians  and 
the  Proculeians.  Just  as  little  can  this  case  be  represented  as  falling  under  the 
precise  rule  which  determines  the  rights  of  property  remaining  or  arising  after  the 
[557]  confusion  of  liquids,  or  the  commixtion  of  solids,  which,  by  the  commixtion,  are 
rendered  incapable  of  separation.  Nor  is  any  aid  in  the  solution  of  the  present  question 
to  be  derived,  in  my  opinion,  from  the  application  of  the  maxim  accesaorium  aequitur 
prineipahf  which  only  serves  to  enhance  the  difficulty  of  the  case,  or  rather,  perhaps,  to 
create  fresh  difficulties  not  necessarily  inherent  in  the  case.  Least  of  all  can  any 
light  be  obtained  from  the  ordinary  rules  of  the  law  of  sale  and  delivery,  as  applicable 
to  the  property  of  goods  sold  and  undelivered,  either  with  or  without  the  element  of 
bankruptcy. 

The  distinctive  and  important  circumstances  of  the  present  case  are — (1)  that  the 
appellants  and  Hutton  were  bound  by  the  stipulations  of  a  mutual  contract  to  create  a 
new  species  or  subject  of  property  by  the  combination  of  materials  and  skilled  workman- 
ship ;  (2)  that  the  materials  were  to  be  contributed  partly  by  the  one  and  partly  by  the 
other  of  the  contracting  parties ;  (3)  that  the  skilled  workmanship  was,  in  like  manner, 
to  be  contributed  by  both  parties,  though  in  what  proportions  does  nob  appear ;  (4)  that 
at  the  date  of  Hutton's  bankruptcy  the  whole  contributions,  both  of  materials  and  work 
undertaken  by  the  appellants  had  been  fully  made ;  (5)  that  the  hearse,  though  not 
then  complete,  was  nearly  so,  and  the  remaining  work  to  be  done  by  the  bankrupt  was 
afterwards  executed  at  the  expense  of  the  sequestrated  estate;  (6)  that  in  the  completed 
hearse,  the  materials  supplied  by  both  parties,  though  worked  up  and  combined  so  as 
to  form  a  new  species,  were  still  physically  separable,  and  capable  of  being  distinguished 
and  identified  ;  and  (7)  that  they  could  not  be  separated  without  such  injury  as  greatly 
to  impair,  if  not  destroy,  their  value  as  materials  for  the  construction  of  a  hearse,  while 
such  separation  would  not  only  extin^ish  for  ever  the  value  of  the  labour  and  skill 
contributed  by  both  parties,  but  would  also  put  an  end  to  the  hearse  as  a  subject  of 
property,  and  rescind  the  contract  which  the  trustee,  as  representing  the  creditors  of 
Hutton,  had  voluntarily  completed  at  their  expense,  so  far  as  unfulfilled  by  the  bank- 
rapt  himself. 

This  combination  of  circumstances  presents  a  case  which  I  believe  to  be  entirely 
new.  On  what  principles,  then,  ought  its  determination  to  depend?  It  would,  I 
apprehend,  be  most  unsafe  to  resort  to  analogies  of  the  law.  There  are  certain 
roles  fixed  in  the  law  of  industrial  accession  which  it  would  be  unwise  to  disturb.  But 
it  would  be  equally  unwise  to  extend  any  one  of  them  to  new  cases  on  the  ground  of 
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fancied  resemblance.  For  it  may  well  be  doubted  whether  these  rules,  or  some  of  thexn, 
as  fixed  in  the  Boman  law  and  adopted  into  our  own,  are  really  based  on  natural  equity, 
or  whether  they  can  always  be  reconciled  with  one  another.  Such  doubts  have  be^ 
frequently  expressed  by  philosophical  jurists.  Thus,  Grotius,  in  speaking  of  industrial 
accession,  expresses  himself — "  Vix  autem  ulla  esttractatio  juris  in  qua  tot  discrepantee 
sunt  juris-consultorum  sententis  et  errores.  Nam  quis  concedat^  si  ass  et  aurum  mixtum 
f uerit,  alterum  ab  altero  diduci  non  posse,  quod  scripeit  Ulpianus ;  aut  ferruminatione 
eonfusionem  fieri,  quod  Paulus ;  aut  aliam  esse  scripturss,  aliam  pictursB  rationem,  ut 
huic  tabula  cedat,  ilia  tabulae?" — 2  Grot.  8,  21.  To  these  examples  of  incongruity  in 
the  Boman  law  of  industrial  accession  may  be  added  a  very  striking  case  of  unintellig- 
ible and  illogical  distinction  stated  by  Pothier,  on  the  authority  of  a  text  in  the  Digest— 
(Dig.  vi.  1,  5) — where  the  materials  furnished  by  two  difierent  persons  are,  in  the 
process  of  manufacture  by  one  of  the  two,  destroyed,  so  that  they  can  never  regain  their 
former  shape  and  nature,  the  property  of  the  combined  whole  belongs  to  the  manu- 
facturer ;  but  if  the  materials  are  not  entirely  destroyed,  but  only  so  blended  together  that 
they  cannot  without  much  difficulty  and  consequent  loss  be  separated,  the  combined 
matter  belongs  to  both  in  common  property — "  Si  pour  faire  cette  chose  il  a  d^truit  sa 
mati^re  et  la  mienne,  de  mani^re  qu'elles  ne  puissent  plus  reprendre  leur  premike  forme, 
la  chose  qu'il  a  f aite  de  ces  mati^res  lui  appartient  enti^rement ;  mais  si  ma  mati^re  et 
la  sienne,  qu'il  a  employees  pour  faire  la  chose  qu'il  a  faite,  ne  sont  pas  enti^rement 
d^truites,  quand  meme  elles  sei-aient  tellement  melees  ensemble,  qu'on  aurait  de  la  peine 
k  les  s^parer,  la  chose  doit  appartenir  en  commun  k  lui  et  k  moi,  a  proportion  de  la 
mati^re  que  nous  y  avons  chacun " — (Traite  du  Droit  du  Domaine  de  Propriety  sec. 
187).  I  may  observe  in  passing,  that  this  distinction  would  be  favourable  to  the 
application  of  the  principle  of  [558]  common  property  to  the  present  case,  where,  as 
has  been  stated,  the  materials  in  combination  are  physically  separable,  but  practically 
inseparable. 

But  if  the  present  be  a  new  case  in  our  law,  as  I  think  it  must  be  admitted  to  be, 
I  am  not  disposed  to  rest  my  judgment  on  so  narrow  and  fanciful  a  distinction,  but 
rather  to  abandon  as  unsafe  and  delusive  all  attempts  to  walk  by  positive  rule  or  bj 
analogies  of  the  law.  In  this  view  we  have  no  resource  but  to  call  in  aid  the  principle 
of  natural  equity,  and  inquire  what  natural  equity  would  teach,  as  to  the  relative  rights 
and  obligation  of  parties  whose  separate  properties  have  become  united,  and,  except  at 
great  sacrifice,  inseparable,  in  the  manner  above  stated. 

Now,  there  is  one  principle  which  the  greatest  publicists  and  writers  on  natural  law 
concur  in  holding  specially  applicable  to  all  cases,  where  a  new  subject  of  property  is 
created  by  the  combination  of  materials  and  industry  contributed  by  different  partieg, 
and  that  is  the  principle  of  communion.  It  must  be  conceded,  I  apprehend,  that  such 
combination  of  materials  and  workmanship  as  makes  one  indivisible  whole,  necessanly 
creates  a  joint  interest  in  the  contributors ;  and,  though  positive  laws  and  municipal 
codes  may  otherwise  ordain  in  particular  cases,  common  property  seems,  as  a  gen^ 
rule,  a  just  and  natural  development,  in  the  form  of  ascertained  legal  right,  of  the 
more  vague  and  indefinite  idea  of  joint  interest. 

The  principle  then  is,  that  the  two  or  more  persons  who  have  each  contributed  to 
the  production  of  the  new  subject,  either  materials,  or  skill  and  labour,  or  both,  shouM 
hold  it  in  common  property,  in  such  shares  as  correspond  to  the  value  of  their  several 
contributions.  The  doctrine  is  thus  expounded  by  Grotius : — **  Si  naturalem  veritatem 
respicimus,  sicut  confusis  materiis  communionem  induci  pro  rata  ejus  quod  quisque 
habeat,  Bomanis  quoque  jurisconsultis  placuit,  quia  res  alium  exitum  naturaliter  repeiiie 
non  poterat ;  ita  cum  res  constat  materia  et  specie  tan'quam  suis  partibus,  si  alterius  sit 
materia,  alterius  species,  sequitur  naturaliter  rem .  communem  fieri  pro  rata  ejus  quanti 
unumquodque  est ;  species  enim  pars  est  substantisB  non  substantia  tota ;  quod  Ulpianus 
vidit  cum  dixit,  mutata  forma  prope  interemtam  substantiam." — 2  Grot.  8,  19. 

We  are  not  entitled  to  follow  this  philosophical  doctrine  to  all  its  just  results,  and  to 
hold  that  the  same  rights  of  common  property  will  arise  from  specificatio  as  from 
confueio,  because  we  are  restrained  by  the  rules  of  law  fixed  as  applicable  to  the* 
paifticular  categories.  But  when  we  are  called  upon  to  adjudicate  in  a  case  which 
cannot  be  brought  within  any  ordinary  and  known  category,  we  are,  I  apprehend,  at 
liberty  to  adopt  that  principle  of  equity  which  will  be  most  just  in  its  results,  without 
inquiring  too  curiously  or  balancing  too  nicely  to  which  of  several  categories  the  new 
.  case  has  most  general  resemblance. 
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I 

The  doctrine  of  Grotius  has  met  with  general  acceptance.  It  is  very  learnedly  and 
instructiyelj  expounded  by  his  two  most  distinguished  commentators,  Barbeyrac  and 
Vander  Muelen,  the  latter  of  whom  in  particular  has  illustrated  the  equity  of  the 
doctrine  by  strUcing  examples  of  the  results  flowing  from  its  adoption  as  a  rule  of 
practice,  as  compared  with  the  results  of  some  of  the  particular  rules  of  the  Roman 
law  of  industrial  accession,  and  he  concludes  the  declaration  of  his  preference  for  the 
principle  of  commimion  in  these  words  : — "  Ejusmodi  communio  equaliter  servat  propor- 
tionem,  qua  nihil  magis  SBquitati  et  rationis  dictamini  convenif — Edit.  Amst  1704, 
voL  ii.  p.  319. 

Puffendorf,  too,  adds  the  weight  of  Ins  authority  in  express  approval  of  the  text  of 
Grotius  above  quoted  : — **  In  universum  verum  est,  quod  tradit  Grotius,  cum  res  constent 
materia  et  specie  tanquam  suis  partibus,  si  alterius  sit  materia,  alterius  species,  sequitur 
iiaturaliter,  rem  communem  fieri  pro  rata  ejus,  quanti  unumquodque  est  Quemadmodum 
et  totum  id  corpus,  quod  ex  confusione  aut  commixtione  duarum  materiarum  ejusdem 
generis  resultat,  utrique  commune  est.  £nimyero,  ubi  neque  communiter  res  haben 
potest,  nee  dividi,  ex  asquitate  utique  aut  legibus  positivis  definiendum  est,  quisnam 
alteri,  recepta  partis  suss  estimatione,  rem  integram  debeat  concedere." — ^Puffendorf,  iv. 
7,  10. 

Applying  the  principle  so  clearly  expounded  by  these  high  authorities  to  the  present 
case,  it  will  be  found  to  work  out  the  equitable  result  which  might  be  anticipated.  The 
two  parties  who,  under  contract,  combined  in  producing  the  [559]  bearse,  by  each 
contributing  a  portion  of  the  materials  and  workmanship,  became  joint  proprietors  of 
the  subject  so  produced,  in  exact  proportion  to  the  value  of  their  contributions,  that  is 
to  say,  the  appellants  in  the  proportion  of  £112  as  compared  with  the  proportion  of 
£95  belonging  to  the  respondent.  Such  being  their  joint  interest  in  a  subject  which  is 
not  capable  of  division,  they  must  either  bring  it  to  sale  and  divide  the  proceeds  in  the 
above  proportion,  or  the  one  must  buy  off  the  other  by  paying  him  the  value  of  his 
proportion.  In  the  circumstances  which  have  actually  occurred  the  appellants  have  got 
delivery  of  the  hearse  as  their  property,  and  it  only  remains  that  they  should  pay  to  the 
respondent  the  value  of  his  share  of  the  subject.  This  may  be  taken  to  be  fairly  repre- 
sented by  the  deposited  sum  of  £95. 

The  result  is  strictly  equitable.  T]ie  appellants  on  the  one  hand  are  prevented 
from  carrying  off  the  hearse  without  paying  the  full  contract  price,  as,  according  to  one 
view  of  the  law  of  industrial  accession,  they  would  have  been  entitled  to  do.  On 
the  other  hand,  they  receive  their  fair  share  of  the  common  property,  or,  in  other 
words,  they  obtain  the  sijccific  performance  of  the  bankrupt's  contract,  and  are  not 
left  as,  according  to  another  rule  of  that  law,  they  might  have  been,  merely  to  a 
ranking  on  the  bankrupt  estate  for  the  value  of  the  materials  and  labour  which  they 
have  expended  in  producing  the  subject. 

The  Sheriff-substitute  and  the  Sheriff  have  both  arrived  at  the  right  result, 
although  they  have  failed  to  apprehend  the  true  question  raised  by  the  facts  of  the 
case.     Our  judgment,  therefore,  in  my  opinion,  will  be  to  refuse  the  appeal. 

XoRD  Ardmillan. — The  immediate  question  raised  in  this  case  is  not  of  very 
great  importance  to  the  parties;  but  the  able  and  ample  argument  addressed  to  us 
has  been  properly  dii-ected  to  wider  questions  of  great  difficulty  and  of  great 
importance  to  the  law.  I  do  not  enter  on  any  detail  of  the  facts,  as  I  feel  that  to 
be  quite  unnecessary  after  your  Lordship's  clear  and  full  explanation. 

The  transaction  which  we  are  considering  appears  to  me  to  be  a  contract  for  purchase 
and  sale ;  and  the  petitioners,  though  arguing  that  this  is  a  case  of  locatio  operarunt, 
expressly  state  in  their  petition  that  Hutton  "sold  to  them  a  hearse."  It  was, 
however,  a  sale  of  a  hearse  not  in  existence  at  the  date  of  the  sale,  but  to  be  made 
or  built  by  Hutton,  the  purchasers  furnishing  mountings  of  the  nature  of  the 
carvings,  mouldings,  &c.,  the  hearse  to  be  delivered  finished  on  or  before  1st  April 
1868. 

The  siun  of  £95  has,  by  arrangement,  been  now  consigned,  and  the  question  is, 
whether  the  hearse  did  at  the  date  of  Button's  sequestration  belong  to  Wylie  and 
Lochhead  as  the  purchasers,  or  to  Hutton,  and  consequently  to  his  creditors  ? 

The  hearse  has  also,  by  aiTangement,  been  now  delivered  to  the  pursuers.  The 
trustee  for  Hutton  does  not  claim  the  value  of  the  moimtings  and  carvings;  and 
accordingly  the  £96,  being  the  slump  price  of  the  hearse,  forms  the  subject  for 
conipetition. 
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The  Sheriff-substitute  decided  in  favour  of  the  defender,  and  the  SheiifF  adhered 
to  his  judgment.     I  am  of  opinion  that  their  decision  was  right. 

I  have  no  doubt  that  this  is  a  case  of  sale.  It  is  so  termed  by  the  pursuers, 
and  it  is  so  in  fact  and  in  law.  It  is  the  sale  of  an  article  not  in  existence  at  the 
date  of  the  sale,  but  to  be  constructed  and  delivered  at  a  price  stipulated,  and  on  or 
before  a  day  fixed.  Apart  from  the  peculiarity  created  by  the  furnishing  of  the 
mountings  by  the  pursuers,  to  which  I  shall  afterwards  advert,  I  am  of  opinion  that 
the  hearse  remaining  unfinished,  undelivered,  and  unpaid  for,  in  the  premises  of 
Button  at  the  date  of  his  sequestration,  formed  part  of  his  sequestrated  estate.  Till 
the  hearse  was  finished  the  purchasers  could  not  demand  delivery,  and  had  no  right 
to  the  specific  article.  If  the  maker  had  sold  to  another  the  hearse  which  he  was 
in  the  course  of  building  for  the  pursuers,  he  would  have  given  to  that  other  a  good 
title  to  the  hearse.  This  is  distinctly  laid  down  as  law  by  Mr.  Justice  Heath  in 
the  case  of  Mucklow  v.  Mangles  (1  Taunt.  318);  by  Chief- Justice  Best  in  Gamithere 
V,  Payne  (5  Bingh.  270) ;  by  Chief-Justice  Tindal  in  Grafton  v,  Armytage  (15  L  J., 
Com.  PL  20);  and  by  Mr.  Broome  in  his  most  instructive  commentaries  on  the 
common  [560]  ^^^  ^^  England ;  and  the  same  law  is  stated  by  Professor  Bell  in  his 
Commentaries,  vol.  L  p.  177.  A  contract  intended  to  transfer  for  a  price,  when 
finished,  an  article  in  which  the  purchaser  had  no  previous  property,  is,  as  I  under- 
stand, held  by  the  law  of  England  to  be  a  contract  for  sale  and  delivery.  But 
however  that  may  be,  I,  am  of  opinion  that  such  a  contract  is  by  the  law  of  Scotland 
a  contract  of  sale.  The  case  of  the  purchase  of  a  ship,  to  be  built  for  the  purchaaer, 
has  been  strongly  founded  on,  and  particularly  the  decision  in  the  case  of  Simeon 
V.  Duncanson's  Creditora  in  1786,  Fac.  Coll.,  and  1  Bell's  Com.  p.  177 ;  but  I  think 
that  there  are  peculiarities  in  regard  to  a  ship,  and  also  speciaities  in  the  case  of 
Simson  t?.  Duncanson's  Creditors,  which  cannot  be  overlooked,  and  are  very  important. 
The  shipbuilder  was  to  supply  and  build  the  hull ;  the  purchaser  or  employer  was  to 
fiurnish  the  masts  and  certain  other  articles.  The  price  was  to  be  paid  in  three  sums; 
one  at  laying  the  keel,  one  when  the  ship  was  planked  to  the  gunwale,  and  the  last 
when  the  ship  was  launched.  Now,  the  laying  the  keel  of  a  ship  for  the  purchaser, 
as  an  act  giving  right  to  demand  payment  of  the  first  instalment,  is  a  marked  step 
full  of  meaning,  and  forming  an  important  specialty.  The  keel  of  a  ship  is  considered 
in  law  and  in  maritime  and  mercantile  practice  as  figuratively  denoting  the  whole 
ship.  In  short,  the  keel  represents  the  ship,  TUivis  sequitur  carinam.  Therefore 
the  act  of  laying  the  keel  of  a  ship,  as  an  act  entitling  to  payment  of  part  of  the  price, 
has  the  character  of  an  actus  leffitimus,  and  it  is  naturally  and  properly  considered 
as  involving,  when  accompanied  or  followed  by  part  payment,  the  constructive  delivery 
of  the  ship  itself.  In  the  case  of  Simson  v.  Duncanson's  Creditors  the  purchaser  or 
employer  of  the  shipbuilder  had  actually  paid  the  first  instalment  of  the  price  when 
the  keel  of  the  ship  was  laid.  The  Court  decided,  and  Professor  Bell  approves  of  the 
decision,  that  under  the  special  circumstances  the  ship,  though  remaining  unfinished 
in  the  shipbuilder's  premises  at  the  date  of  the  sequestration,  belonged  to  the  purchaser, 
having  passed  by  constructive  delivery  at  the  laying  of  the  keel  and  the  payment  of 
the'  first  instalment  of  the  price. 

In  the  present  case  nothing  was  done  which  can  be  held  as  amounting  to 
acceptance,  or  to  constructive  delivery  of  the  hearse.  It  was  not  only  undelivered, 
but  it  was  undeliverable.  It  was  not  in  a  state  fit  for  delivery.  Perhaps  it  did  nol 
require  much  to  finish  it,  but  in  point  of  fact  it  was  not  finished.  The  purchasers 
were  not  bound  to  take  delivery,  and  did  not.  The  bankruptcy  occurred  while  it 
was  unfinished,  undelivered,  and  unpaid  for. 

But  we  must  now  deal  with  the  peculiar  specialty  created  by  the  fact  that  the 
mountings  and  carvings,  the  value  of  which  exceeded  the  value  of  the  body  or  fahric 
of  the  hearse,  were  furnished  by  the  pursuers. 

To  that  extent,  at  least,  it  is  maintained  by  the  petitioners  that  the  contract  was 
not  so  much  a  contract  of  sale  as  of  locatio  operarum  ;  and  it  was  contended  that 
the  property  of  the  hearse,  comjwsed  of  fabric  and  mountings,  had  passed  to  the 
purchasers.  The  illustration  mentioned  by  Professor  Bell,  at  page  178  of  the  first  wL 
of  his  Commentaries,  of  the  purchase  of  a  vase  standing  in  a  goldsmith's  shoji,  has? 
been  anxiously  analysed  and  founded  on  by  the  counsel  on  both  sides.  In  my  view 
of  that  illustration,  the  distinction  between  the  two  cases  put  by  Mr.  Bell, — viz.  the 
case  of  ordering  a  vase  to  be  made,  in  which  case  no  right   is  transferred  till  it  is 
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deliyeied,  and  the  case  of  the  purchase  of  an  existing  and  specific  vase  which  the 
goldsmith  is  ordered  to  proceed  to  finish — lies  in  this,  that,  in  the  first  case,  the 
goldismith  was  at  liberty  to  dispose  of  any  vase  he  was  making,  and  to  give  a  good 
title  to  another  purchaser,  provided  he  ultimately  made  and  delivered  to  the  first 
porchaser  a  vase  according  to  his  orders.  There  was  no  specification,  and  there  was 
noeziBting  article  of  purchase;  while,  in  the  second  case,  the  article  purchased  was 
in  existence,  and  was  specified,  and  was  not  to  be  constructed  or  created,  but  only  to 
be  finished ;  and  also,  as  Mr.  Bell  expressly  says,  the  vase,  in  the  second  case,  was 
paid  for  when  ordered.  This  specification  of  the  article,  and  this  payment  of  the 
price  of  the  selected  vase,  forms  the  distinction  between  the  two  cases.  There  was 
no  such  specification  and  no  such  payment  in  the  case  in  which  Mr.  Bell  states  that 
the  right  to  the  vase  remained  with  the  goldsmith  till  delivery.  There  was  such 
[561]  sp^ification  and  such  payment  in  the  case  in  which  Mr.  Bell  states  that  the 
right  was  transferred  before  delivery. 

In  the  present  case  there  was  no  selection  of  a  specific  article — ^there  was  no 
purchase  of  an  existing  article, — there  was  no  payment  of  the  price,  or  of  any  part 
of  it  The  hearse  was  ordered  to  be  constructed ;  its  construction  was  not  completed ; 
it  was  not  to  be  delivered,  or  paid  for,  till  finished;  and  it  was  unfinished  at  the 
date  of  sequestration. 

It  does,  however,  appear  that  the  mountings,  of  which  the  value  exceeds  the 
value  of  the  fabric,  had  been  put  on  the  hearse  before  the  bankruptcy  of  Hutton, 
though  the  hearse  remained  unfinished. 

If,  in  considering  the  question  of  combination  or  industrial  accession  which  thus 
arises,  the  rule  accessorium  aequitur  principals  be  held  applicable,  then  I  am  of  opinion 
that  the  mountings,  being  intended  and  used  "  to  adorn  and  complete  "  the  fabric 
of  the  hearse,  are  accessory  to  the  hearse,  and  that,  subject  to  the  equitable  principle 
of  indemnification  for  the  value  of  the  mountings,  the  property  of  the  hearse  draws 
after  it  the  property  of  the  accessory  mountings,  and  was  in  Hutton  at  the  date  of 
his  sequestration. 

Accordingly,  the  trustee  only  claims  the  agreed  on  price  of  the  fabric,  viz.  £95. 
This  is  in  accordance  with  the  opinion  of  Professor  Bell  (Prin.  1298),  and  seems  a 
just  and  equitable  result. 

But  I  do  not  rest  my  opinion  on  the  application  of  the  law  of  accession,  for  I 
agree  in  your  Lordship's  views  on  that  point.  I  feel  that  there  are  great  difficulties 
in  treating  this  case  as  one  of  accessorial  adjunction, — difficulties  arising  from  the 
peculiar  nature  of  the  subject  itself,  of  which  the  appropriate  ornamentation  seems 
scarcely  less  important  or  less  intrinsic  than  the  fabric ;  and  arising  also  from  the 
character  of  the  claim  to  pecuniary  indemnification  emerging  to  the  party  supplying  the 
mountings,  and  pleadable  against  the  bankrupt  estate. 

I  am  disposed  to  think  that  a  ground  for  our  decision  more  clear  and  safe  is  to 
be  found  in  the  principle  of  common  property  created  by  consensual  contribution  and 
specification.  When  two  parties  contribute,  equally  or  unequally,  the  materials  used 
in  the  construction  of  a  manufactured  article,  and  these  materials  mixed  or  built, 
or  wrought  together,  are  inseparable,  so  that  they  cannot  be  restored  to  the  parties 
respectively  furnishing  them,  then  I  think  that  a  right  of  common  property  in  the 
subject  arises  to  each  of  the  parties  commensurate  to  the  proportional  value  of  the 
materials  which  they  have  respectively  furnished. 

In  this  case,  if,  without  destroying  the  fabric,  the  materials  were  still  separable, 
the  body  or  fabric  of  the  hearse  would  remain  with  Hutton,  and  the  mountings  and 
carvings  would  be  restored  to  Wylie  and  Lochhead.  Not  being  now  so  separable, 
but  forming  together  the  composite  article, — the  hearse  in  question, — the  result  is, 
that  a  common  property  in  the  hearse  has  arisen,  of  which  the  measure  of  each  party's 
interest  is  as  £112  to  £95.  In  other  words,  Wylie  and  Lochhead  take  the  hearse, 
paying  £95  to  the  trustee  for  Hutton's  creditors. 

In  thus  viewing  the  question  we  are  led  at  once  into  the  midst  of  the  celebrated 
controversy  between  the  Proculeians  and  the  Sabinians — suppressed,  yet  scarcely  settled, 
by  what  is  called  the  media  aententia  of  Justinian.  I  cannot  venture  to  enter  on 
that  alarming  field  of  juridical  conflict.     I  shrink  from  even  treading  on  the  edge  of 

"  •  .  ,  that  Sirbonian  bog, 

Betwixt  Damiata  and  Mount  Casius  old. 

Where  annies  whole  have  sunk." 
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Accordingly,  I  do  not  mean  to  occupy  the  time  of  the  Court  by  attempting  aa 
analysis  of  the  conflicting  authorities  on  this  subject.  I  have  carefully  considered 
these  authorities,  and  the  result  is,  that  I  am  satisfied  that,  amid  the  refined  and 
subtle  speculations  of  opposing  controversialists,  the  great  equitable  principle  comes 
out,  that  where  materials  belonging  to  different  persons  are  by  mutual  consent  mixed 
up,  or  wrought  up  together,  so  as  to  become  inseparable,  the  mutual  consent  to  sach 
contribution  creates  a  common  property  in  the  whole  mixture  or  fabric,  proportionate 
to  the  shares  of  the  consenting  and  contributing  parties  respectively.  I  may  refer 
particularly  to  Instit.,  lib.  2,  tit  1,  sees.  25,  [5621  ^^9  ^8,  and  34 ;  Yinnius,  lib.  2,  tit  1, 
sec.  25 ;  Yoet,  lib.  41,  tit  1,  sec.  23 ;  Grotius,  De  Jur.  Bell.  lib.  2,  cap.  8,  sees.  18, 
19.  The  law  is  stated  to  the  same  effect  by  Pothier  (Traits  du  droit  du  donudne  de 
Propriete),  parags.  187,  and  191,  192.  In  these  last  passages  Pothier  most  dearly 
distinguishes  between  the  two  cases — (1)  the  case  of  mixture  or  confusion  of  materials 
without  consent  of  parties,  in  which  case,  while  they  can  possibly  be  separated,  there 
is  no  common  property;  but  if  separation  be  impossible,  there  is  common  property; 
and  (2)  the  case  of  mixture  or  confusion  created  intentionally  by  consent  of  the 
parties  contributing  the  material,  in  which  case,  whether  these  materials  are  physically 
or  possibly  separable  or  not,  Pothier  is  of  opinion  that,  in  respect  of  the  consent, 
there  is  common  property  in  proportion  to  the  contributions. 

In  like  manner,  we  find  that  in  this  case,  as  in  most  cases  when  we  are  searching 
for  the  philosophy  of  legal  and  equitable  principle,  it  is  nowhere  more  clearly  stated 
than  in  the  great  works  of  Lord  Stair  and  Erskine  in  our  own  law.  In  his  book  iiL 
tit  1,  sec.  36,  Stair  states  that  in  confusion  of  liquids  which  are  "not  separable,''  the 
property  belongs  to  the  several  owners  "  pro  indivisOy  according  to  the  proportion  of 
the  value  of  their  shares  "  ;  and  in  commixture  of  materials  "  not  easily  separable,*'  or 
of  "  materials  wrought  into  one  mass,  work,  or  artifice,  if  not  separable,  they  induce 
a  communion  proportional  to  the  value  of  the  several  ingredients."  Mr.  Erskine  states 
the  law  very  much  in  accordance  with  Pothier. — (Ersk.  b.  ii.  tit.  1,  sec  17.)  He 
says, — "Where  commixture  or  confusion  is  made  with  consent  of  the  proprietora, 
such  consent  of  itself  makes  the  whole  a  common  property,  according  to  the  shares 
that  each  owner  had  formerly  in  the  severftl  subjects,  whether  the  subjects  mixed 
do  or  do  not  admit  of  separation."  I  understand  Erskine's  opinion  to  be,  that  where, 
by  consent,  there  has  been  commixture  of  materials,  the  mere  physical  possibility  of 
separation  does  not  prevent  the  communion  of  property ;  but  if  separation  is  practically 
impossible  without  destroying  the  subject,  then  the  property  is  clearly  common.  Then 
he  adds, — "  The  common  right  continues  till  the  subject  be  divided  either  by  consent 
of  the  proprietors,  or  in  consequence  of  a  judicial  sentence."  In  his  Principles, 
Erskine  explains  the  law  in  the  same  manner;  and  the  statements  by  Professor  Bell, 
vol.  i.  of  Com.  p.  278,  and  in  his  Principles,  sec.  1298,  are  to  the  same  effect 

I  do  not  say  that  there  is  entire  concurrence  and  consistency  in  all  these  opinions, 
ancient  or  modem.  The  subject  is  so  susceptible  of  refined  and  subtle  speculation 
that  some  degree  of  variety, — some  delicate  shades  of  colouring, — in  opinion,  ue 
to  be  expected.  But  I  think  that,  in  all  the  clearest  and  best  opinions,  the  principle 
of  the  creation  of  common  property  in  a  composite  fabric  of  mixed  mat^ials,  by 
consensual  contribution  of  such  materials,  is  involved ;  and  that  the  value  of  ^e 
shares  in  the  common  proi)erty  is  in  proportion  to  the  value  of  the  materials 
resi)ectively  contributed. 

I  am  prepared  to  apply  that  principle  in  the  [)resent  case  in  the  manner  which 
your  Lordship  has  suggested;  and  the  parties  have  by  their  arrangement  rendered 
the  application  of  it  easy  as  well  as  equitable. 

Lord  Kinloch. — There  are  several  points  in  this  case  which  I  think  it  expedient 
should  be  considered  and  disposed  of  before  reaching  the  question  on  which  its 
determination  hinges. 

The  litigation  between  the  parties  has  arisen  out  of  a  contract  by  which  Robert 
Ilutton,  coachbuilder  in  Glasgow,  undertook  to  construct  a  hearse  for  the  petitioners, 
Wylie  and  Lochhead.  The  contract  is  contained  in  letters  bearing  date  in  Augofit 
1867.  The  true  import  of  these  letters  is  to  be  drawn  from  a  consideration  of  their 
whole  terms,  not  by  any  inference  from  isolated  expressions. 

By  these  letters  Hutton  became  bound  to  build  a  hearse  for  the  petitioners 
for  the  slump  sum  of  £95.  But  the  letters  expredsly  bear  that,  to  the  hearse 
which  was  thus  in   prospect,  very  important  contributions  were  to  be  made  by  the 
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petitioners  themselYea.  They  were  to  supply  and  saw  part  of  the  wood ;  and  more 
especially  they  were  to  supply  '*all  carvings,  turnings,  and  working  mouldings.'' 
From  the  nature  of  the  subject  these  constituted  a  large  part,  if  not  the  [563]  whole,  of 
the  external  ornamentations.  Such  were  to  be  furnished  by  the  petitioners,  and,  as  the 
contract  bears,  to  be  "  planted  on  "  by  Hutton.  The  importance  of  the  contribution 
which  was  thus  made  by  the  petitioners  is  established  by  the  fact,  proved  in  evidence, 
that  the  value  of  what  was  supplied  by  them  was  £112,  lis.,  being  £17,  lis.  more 
than  the  sum  which  was  to  be  paid  to  Hutton  for  the  body  and  wheels  of  the'  vehicle. 

Hutton  became  bankrupt  and  had  his  estates  sequestrated  before  the  hearse  was 
finished.  It  was  very  near  to  completion,  and  had  all  its  ornaments  "  planted  on." 
Still  it  required  something  to  be  done  before  it  was  ready  for  delivery,  and  in  the  legal 
question  must,  I  think,  be  considered  to  have  been  an  unfinished  article. 

£xcept  for  the  peculiarity  created  by  the  contributions  of  the  petitioners,  there 
oould  be  no  difficulty  found  in  determining  the  legal  position  of  the  parties  on  the 
bankruptcy  of  Hutton.  Supposing  that  this  was  the  case  of  a  hearse  built  to  order, 
without  any  contribution  to  the  article  on  the  part  of  the  person  giving  the  order,  the 
case  would  be  simply  one  of  purchase  by  the  one  party  and  sale  by  the  other.  The 
purchase  was  of  the  finished  article  ;  and  although,  as  always  happens,  its  manufacture 
involved  a  considerable  expenditure  of  labour,  this  did  not  interfere  with  the  position  of 
the  contract  in  the  legal  category  of  sale.  The  case  was  different  from  what  might 
emerge  if  a  half-finished  article  was  bought  at  its  price  in  that  condition,  and  then  was 
left  by  the  purchaser  with  the  manufacturer  for  the  purpose  of  having  additional  work 
put  on  it  for  behoof  of  the  purchaser.  In  such  a  case  the  original  contract  might 
be  that  of  sale :  the  superinduced  contract  that  of  locatio  qperarum.  But,  abstractedly 
from  the  ornaments,  the  case  of  the  hearse  was  just  that  of  any  carriage  intended  for 
use  inter  vivos,  built  by  a  coachmaker  to  order.  The  contract  in  such  a  case  is  just  the 
common  one  of  sale  and  purchase,  and  bears  the  common  incidents  of  such  a  contract. 

If  this,  and  nothing  more,  had  been  the  case  with  the  hearse,  there  could  be  no 
doubt  that  on  Hutton's  bankruptcy  the  property  of  the  hearse  remained  with  Hutton's 
creditors.  It  was  res  vendita,  nondum  tradita.  The  real  right  remained  with  the  seller, 
and  passed  to  the  seller's  creditors.  Any  partial  payments  made  by  the  purchaser  would 
only  give  him  a  right  to  rank  in  the  sequestration.  If  he  desired  to  obtain  the  hearsQ, 
he  must  purchase  it  from  the  creditors  at  the  price  they  might  be  pleased  to  put  on  it. 

And  no  variance  would,  as  I  think,  be  produced  on  the  case  by  the  terms  of  the 
Mercantile  Law  Amendment  Act.  For  although,  by  the  first  section  of  that  Act  it  is 
provided  that  all  claim  by  the  creditors  of  the  seller  shall  be  excluded  "  where  goods 
have  been  sold,  but  the  same  have  not  been  delivered  to  the  purchaser,  and  have  been 
allowed  to  remain  in  the  custody  of  the  seller,"  this  enactment  applies  only  to  the  case 
where  the  article  has  been  ready  for  delivery,  and  left  with  the  seller  for  mere  custody ; 
and  is  inapplicable  to  the  case  of  an  unfinished  article  remaining  with  the  seller  for 
the  purpose  of  being  completed. 

There  then  emerges  the  peculiarity  of  the  furnishing  of  the  ornaments  by  the 
petitioners;  and  the  question  arises,  what  shall  be  the  effect  of  this  furnishing? 
Here,  again,  I  should  have  had  little  doubt  as  to  how  the  case  was  to  be  decided  if  the 
carvings  and  mouldings  had  at  the  date  of  Hutton's  bankruptcy  not  been  "  planted  on," 
but  had  been  lying  in  Hutton's  premises  for  the  purpose  of  being  affixed  to  the 
completed  frame  of  the  hearse.  In  that  case  I  would  have  considered  that  the 
property  of  these  still  remained  with  the  petitioners,  and  that  Hutton's  creditors 
would  have  been  under  the  obligation  of  redelivering  them  to  the  petitioners.  It 
could  not  have  been  rightly  maintained  that  these  formed  the  subject  of  sale  and  de- 
livery by  the  petitioners  to  Hutton.  They  were  the  property  of  the  petitioners,  sent 
for  the  purpose  of  being  affixed  to  the  vehicle  bought  by  them  from  Hutton.  As  re- 
garded the  affixing  of  the  ornaments;  the  contract  was  properly  that  of  locatio  operarum. 
The  articles  remained  the  property  of  the  petitioners,  and  were  liable  to  be  reclaimed 
by  them  on  Hutton's  bankruptcy,  if  still  existing  in  a  state  of  separation. 

The  true  question  in  the  case  is  raised  by  the  fact  that  at  the  bankruptcy  the 
ornaments  had  been  fixed  on  the  hearse,  and  in  a  practical  sense  were  fixed  [564]  in- 
separably,— that  is  to  say,  were  so  fixed  that  they  could  not  be  separated  without  injury 
to  the  general  fabric.  It  is  the  practical  inseparability  of  the  hearse  and  its  orna- 
mentations which  creates  the  unusual  and  somewhat  knotty  point  which  is  now  to  be 
decided  by  the  Court. 
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In  deteTmining  this  point  we  are  thrown  back  into  a  yeiy  ancient  controyeny,  wd 
might  be  almost  said  to  have  had  brought  before  our  view  lists  dressed  for  a  great 
tournament,  with  hosts  of  armed  civilians  on  either  side,  eager  and  vociferous  for  the 
fray.  Proculus  on  lone  side,  Sabinus  on  the  other,  lead  their  enthusiastic  followers. 
The  whole  bo<iy  of  the  commentators  is  broken  into  rival  factions.  We  are  placed  in 
this  peculiar  position,  that  whilst  no  topic  of  the  law  has  been  the  subject  of  more 
frequent  annotations,  or  more  eager  disputes,  or  more  dogmatic  contradictions,  it  has 
been  left  almost  entirely  to  the  domain  of  philosophic  discussion,  and  has  scarcely,  if  at 
all,  had  the  light  of  judicial  decision  thrown  on  it.  I  know  of  no  precedent  in  our  own 
law  directly  bearing  on  the  point,  for  the  case  of  the  ship,  stipulated  to  be  paid  for  by 
instalments  at  different  points  of  her  construction,  affords  no  sound  analogy.  We  are 
left  to  form  our  judgment  the  best  way  we  can,  by  application  of  what  seem  to  us  the 
sound  principles  of  law  and  equity. 

When  the  commentators  consider  the  case  of  an  article  produced  by  contributions 
of  work  and  materials  from  two  different  persons  the  way  in  which  the  question  almost 
invariably  presents  itself  to  their  mind  is,  that  the  property  must  be  given  either  to 
the  one  or  the  other.  And  then  the  difficult  point  is  to  ascertain  whether  it  is  to  be 
awarded  to  the  one  or  to  the  other.  Hence  has  arisen  the  well-known  controversy, 
whether  the  material  is  to  overcome  the  work,  so  as  to  give  the  article  to  the  owner  of 
the  material ;  or  the  work  is  to  overcome  the  material,  so  as  to  produce  the  opposite 
result.  And  cases  are  figured  in  which,  according  to  circumstances,  sometimes  the 
one  consequence  and  sometimes  the  other  is  to  follow.  I  cannot  apply  this  principle 
so  as  to  leaid  to  any  satisfactory  conclusion  in  the  present  case.  I  perceive  no  sufficient 
ground  on  which  to  hold  that  the  creditors  of  Hutton  are  not  only  to  get  the  hearse 
which  Hutton  built,  but  also  to  get  the  whole  ornaments  contributed  to  the  work  by 
the  petitioners,  so  as  to  put  into  their  pocket  a  sum  of  £112,  lis.  at  the  cost  of  the 
petitioners.  Considering  the  excess  of  value  of  the  ornaments  above  the  the  frame, 
and  the  nature  of  the  article  as  one  to  which  these  ornaments  gave  its  characteristic 
aspect  and  worth,  I  think  that  neither  the  maxim  of  the  accessory  following  the 
principal,  nor  any  other  maxim  of  the  law,  can  with  justice  be  applied  to  give  Button's 
creditors  the  right  to  carry  off  as  their  own  the  hearse,  ornaments,  and  all ;  thereby 
getting  an  article  worth  £207,  where  the  cost  to  Hutton  cannot  be  presumed  to  have 
been  above  £95,  if  so  much.  On  the  other  hand,  I  can  perceive  no  ground  on  which 
the  contribution  of  the  ornaments  by  the  petitioners  could  rightly  be  held  to  give  the 
whole  hearse  to  the  petitioners  as  their  property. 

In  this  state  of  matters,  it  has  been  with  some  satisfaction  that  I  have  found  a 
principle  suggested  by  some  authorities  of  great  name  (though,  as  always  happens  with 
eclectics,  few  in  comparison  with  the  crowd  running  to  extremes  on  either  side) — ^the 
principle,  to  wit,  that  in  such  a  case  the  property  should  be  held  common  to  both 
parties,  jrro  rata  of  their  respective  contributions.  This  is  not,  in  my  view,  to  hold  it 
common  property  in  its  origin  and  downwards ;  it  is  merely  to  introduce  the  equitable 
mode  of  dealing  with  it  in  the  supervening  circumstances.  The  principle  approves 
itself  to  my  mind  as  that  which  in  fair  dealing  and  equity  is  properly  applicable  to  the 
case  with  which  we  now  have  to  deal.  The  frame  and  wheels  of  the  hearse  were  the 
property  of  Hutton  at  his  bankruptcy.  The  carvings  and  mouldings  affixed  to  the 
hearse  had  been  the  property  of  the  petitioners  on  Hutton 's  premises ;  and  on  Button's 
bankruptcy  fell  to  be  re-delivered  to  the  petitioners  if  still  unaffixed  to  the  hearse,  or 
even  if  separable  from  it  without  injury  to  the  general  fabric.  When  such  separation 
has  become  practically  impossible,  the  fair  and  equitable  course  is  simply  to  hold  the 
property  common  to  both,  pro  rata  of  the  value  of  the  frame  and  wheels,  which 
were  worth  £95,  and  of  the  carvings,  mouldings,  and  the  like,  which  were  worth  £112. 

[5651  ^^  ^^^  mode  in  which  I  understand  the  case  to  have  terminated  in  the 
Court  below,  this  principle  has  been  in  substance  given  effect  to.  The  hearse 
has  been  made  over  to  the  petitioners,  on  the  payment  of  £95  to  Button's 
creditors,  thereby  giving  to  these  latter  the  full  value  of  that  part  of  it  which  Button 
undertook  to  make,  and  which  remained  his  property  on  his  bankruptcy.  On  the 
other  hand,  the  petitioners,  in  having  the  hearse  made  over  to  them  without  further 
payment,  have  received  back  the  carvings  and  mouldings,  without  paying  anything  for 
them.  But  though  this  has  been  done  of  consent,  it  does  not  follow  that  this  is  in  all 
circumstances  to  be  the  mode  of  adjustment.  There  may  be  no  apparent  reason  why 
the  purchaser  should   obtain   the  article  more  than  the  seller,  or  tfice  versa.    When 
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parties  are  not  agreed,  the  practical  rules  for  disposing  of  common  property  held  pro  rata 
must  be  applied. 

I  would  only,  in  conclusion,  advert  in  a  few  words  to  the  question  of  compensation 
raised  and  elaborately  argued  before  us.  It  was  contended  by  the  petitioners  that  the 
sum  of  £95  agreed  to  be  paid  for  the  hearse  was  already  paid  (except  to  the  extent  of 
about  £19)  by  furnishings  made  by  them  to  Hutton,  on  the  price  of  which,  as  due  by 
Hutton,  they  were  entitled  to  plead  compensation.  According  to  the  view  which  I 
take  of  the  case,  this  question  does  not  arise.  It  would  only  arise  in  the  case  of  the 
petitioners  being  entitled  to  claim  the  property  of  the  hearse,  when  they  would  be 
entitled  to  prove  that  they  had  already  paid  its  price  to  Hutton,  and  that  no  retention 
could  be  claimed  on  account  of  non-payment  of  the  price.  In  that  case,  so  far  as  I  can 
form  an  opinion,  the  plea  of  compensation  would  have  availed  them  to  the  extent  of  the 
counter-furnishings.  But  according  to  the  view  already  stated,  the  property  of  the 
hearse,  so  far  as  stipulated  to  be  built  by  Hutton,  had  passed  to  Hutton's  creditors ;  and 
if  the  petitioners  desired  the  hearse,  they  were  obliged  to  purchase  it  from  these 
creditors,  and  to  pay  to  them  its  price.  Against  the  creditors,  as  owners  of  the  hearse, 
compensation  would  clearly  not  hold  on  the  furnishings  made  to  Hutton.  There  was 
no  coneursus  dehiti  et  crediti. 

The  practical  conclusion  is,  that  the  judgment  of  the  Sheriff  should  be  affirmed  so 
far  as  it  found  the  defence  against  the  petition  for  delivery  of  the  hearse  well  founded, 
and  assoilzied  the  defender.  The  preliminary  findings  of  the  Sheriff  will,  however, 
require  alteration. 

Lord  Dbab  gave  no  opinion,  having  been  absent  when  the  case  was  argued. 
The  following  interlocutor  was  pronounced: — "Recall  the  interlocutors  of  the 
Sheriff-substitute  and  Sheriff  submitted  to  review:  Find  that  the  appellants  and 
Kobert  Hutton,  coachbuilder  in  Glasgow,  made  a  contract  for  the  construction  of  a 
hearse  contained  in  the  three  letters  forming  Nos.  9,  10,  and  11  of  process:  Find  that, 
in  terms  of  this  contract,  the  parties  proceeded  to  make  the  furnishings  and  perform  the 
work  undertaken  by  them  respectively,  but  the  hearse  was  not  delivered  within  the 
time  specified :  Find  that  the  estate  of  the  said  Robert  Hutton  was  sequestrated  on 
21  at  August  1868,  at  which  date  the  hearse  remained  undelivered  in  the  premises  of 
the  bankrupt,  and  was  not  quite  finished,  but  required  the  expenditure  of  from  £S  to 
j£10  worth  of  material  and  work  by  the  bankrupt  in  order  to  its  completion  :  Find  that 
all  the  materials  and  work  undertaken  to  be  contributed  by  the  appellants  had  by  this 
time  been  fully  made :  Find  that  what  was  necessary  to  complete  the  hearse  was  done 
after  sequestration  at  the  expense  of  the  sequestrated  estate :  Find  that  the  cost  or 
value  of  the  materials  and  workmanship  contracted  to  be  contributed,  and  actually  con- 
tributed by  the  appellants,  was  £112,  and  that  the  contract  price  of  what  was  under- 
taken to  be  supplied  and  performed  by  the  bankrupt  was  £95 :  Find  in  point  of  law 
that  the  hearse  when  finished  belonged  in  common  property  to  the  appellants  and  the 
bankrupt  Hutton  in  the  proportions  of  £112  [566]  ^  ^^^  appellants  and  £95  to  Hutton, 
and  that  the  hearse  having  by  arrangement  of  parties  been  delivered  to  the  appellants 
as  their  property,  they  are  bound  to  pay  to  the  respondent  £95  as  the  value  of  the 
share  of  the  common  property  belonging  to  the  bankrupt :  Therefore  of  new  assoilzie 
the  defender  (respondent  in  the  appeal),  and  decern  ;  and  authorise  the  Sheriff-clerk  to 
pay  over  to  the  said  defender  (respondent)  the  sum  consigned  in  his  hands :  Find  the 
defender  (respondent)  entitled  to  expenses  both  in  the  inferior  Court  and  this  Court ; 
allow  an  account,"  &c. 

J.  &  R  I).  Ross,  W.S. — Millar,  Allardiob,  &  Robson,  W.S. — Agents. 


No.  116.     VIII.  Macphkrson,  666.     17  Feb.  1870.     2d  Div.— Lord  Jerviswoode,  R 

John  Dickson,  Pursuer. — Campbell  Smith, 
Eev.  Peter  Grant  and  Others  (Trustees  of  Saint  Patrick's  Roman  Catholic 
Church,  Edinburgh),  Defenders. — Mackenzie — Keir. 

Arbiter — Oontraci — Architect — Disqualification — Deposition  on  Oath, — A  contract  for 
joiner  work  contained  a  clause  referring  any  disputes  which  might  arise  to  the 
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decision  of  the  architect  as  arbiter.  In  the  course  of  an  action  ndsed  by  the  con- 
tractor^ concluding  for  reduction  of  the  clause  of  reference,  and  for  payment,  the 
architect  was  examined  as  a  witness  for  the  defenders  in  regard  to  certain  of  the 
matters  in  dispute.  Held  that  the  architect  was  thereby  disqualified  from  acting  as 
arbiter. 
Arbiter — Architect, — Observations  as  to  the  propriety  of  naming  the  architect  as  arbiter 
in  a  clause  of  reference  in  a  buOding  contract. 

In  March  1867,  John  Dickson,  a  joiner  in  Leith,  contracted  with  the  Rev.  Peter 
Grant  and  Others,  trustees  of  Saint  Patrick's  Roman  Catholic  Church,  Edinburgh,  to 
execute  certain  alterations  and  repairs  on  Saint  Patrick's  Church,  conform  to  a  spedfica- 
tion  and  schedules  annexed. 

The  specification  contained  a  clause  in  these  terms : — "  The  architect  shall  be  sole 
arbiter  should  any  difference  arise  under  this  contract ;  his  decision  shall  be  final  and 
binding  on  all  parties." 

Disputes  did  arise  between  the  pursuer  and  the  defenders  during  the  progress  of 
the  works,  and  Mr.  Coyne  architect,  Edinburgh,  the  architect  of  the  works,  frequently 
expressed  opinions  adverse  to  the  contractor  in  regard  to  these  disputes. 

Dickson  then  raised  the  present  action  against  the  trustees,  concluding  for  reduction 
of  the  contract,  or,  at  least,  of  the  clause  of  reference,  on  the  ground  set  forth  in  the 
following  pleas : — (1)  The  pursuer  having  entered  into  the  contract  in  question  when 
he  was  under  essential  error  as  to  its  nature  and  effect,  induced  through  misrepresen- 
tation on  the  part  of  the  defenders,  is-  entitled  to  have  it  reduced  as  concluded  for. 
(2)  The  said  clause  of  reference  or  arbitration  ought  to  be  reduced,  in  respect — 1.  that 
the  alleged  arbiter  is  legally  incapacitated  from  adjudicating  upon  the  questions  at  issue 
between  the  parties  by  personal  interest,  and  by  having  already  given  his  opinion  thereon. 

The  summons  also  contained  a  conclusion  for  payment  of  various  sums  alleged  to  be 
due  to  the  pursuer  by  the  defenders  for  joiner  work. 

The  defenders  pleaded; — (2)  The  pursuer  having  agreed  to  refer  all  differences 
under  the  contract  between  him  and  the  defenders  to  Mr.  Coyne,  as  sole  arbiter,  is 
baiTed  from  insisting  in  the  present  action.  (4)  The  pursuer  having  agreed  to  execute 
the  work  on  the  terms  specified  in  the  contract,  is  not  entitled  to  decree  in  terms  of  the 
petitory  conclusions. 

The  Lord  Ordinary  allowed  a  proof,  and  in  the  course  of  it  Mr.  Coyne  was  called  as 
a  witness  by  the  defenders,  and  was  examined  by  them  on  the  whole  cause,  and 
deponed  on  oath  adversely  to  the  pursuer  on  the  questions  raised  in  this  action. 

[567]  The  Lord  Ordinary  (Jerviswoode),  on  2d  November  1869,  pronounced  this 
interlocutor : — "  Finds  that  the  pursuer  has  failed  to  establish,  by  the  evidence  adduced 
on  his  behalf,  facts  relevant  and  sufficient  to  warrant  or  support  the  reductive  and 
declaratory  conclusions  of  the  summons,  and  therefore  assoilzies  the  defenders  th^e- 
f rom,  and  decerns ;  and  before  further  answer,  in  relation  to  the  petitory  conclusions 
of  the  same,  appoints  the  cause  to  be  enrolled  that  parties  may  be  heard  as  to  how  far, 
consistently  with  the  preceding  finding,  the  pursuer  may  be  entitled  to  insist  for, 
aiid  to  obtain,  decree  under  these  conclusions,  reserving  meanwhile  the  question  of 
expenses." 

The  Lord  Ordinary  subsequently,  on  18th  November  1869,  pronoimced  this  inte^ 
locutor : — "  Finds  that  the  several  heads  of  the  claim  here  made  on  the  part  of  the 
pursuer,  under  the  petitory  conclusions  of  the  summons,  are  embraced  by,  and  fall 
within,  the  clause  of  the  reference  to  the  architect,  which  is  contained  in  the  spedfica* 
tions,  and  is  referred  to  in  the  fifth  head  of  the  condescendence  for  the  pursuer,  with 
the  exception  of  the  items  which  are  referred  to  in  the  seventh  head  of  the  said 
condescendence:  Finds  that  the  sum  of  £150,  which  is  referred  to  in  the  tenth  head 
of  the  condescendence  as  having  been  paid  on  the  part  of  the  defenders  to  the  pursuer, 
was  and  is  sufficient  to  meet  and  to  satisfy  the  claims  of  the  pursuer,  in  so  far  as  the 
same  are  ascertained,  and  do  not  form  the  subject  of  existing  dispute  or  question 
between  the  parties :  Quoad  ultra,  with  reference  to  the  preceding  findings,  and  without 
prejudice  to  any  proceedings  which  may  be  competent  before  the  arbiter,  under  tiie 
clause  of  reference  aforesaid,  sustains  the  defences,  dismisses  the  action,  and  decerns : 
Finds  the  defenders  entitled  to  their  expenses,"  &c. 

The  pursuer  reclaimed,  and  argued; — 1.  Coyne  having  expressed  opinions,  and 
having  as  a  witness  called  by  the  defenders  deponed  on  oath  adversely  to  the  pursuer 
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as  to  the  questions  raised  in  this  action,  was  harred  from  acting  as  arhiter.  *  2.  The 
reference  £d  not  embrace  disputes  as  to  the  sums  due  under  the  contract.  3.  The 
pursuer  entered  into  the  contract  under  essential  error  induced  by  the  misrepresentations 
of  the  defenders. 

The  defenders  pleaded; — 1.  Coyne  was  not  disqualified  from  acting  as  arbiter  by 
having  given  evidence  as  a  witness. t  2.  The  whole  questions  under  the  contract  were 
embraced  in  the  reference. 

At  advising, — 

Lord  Jubtice-Clerk. — The  Lord  Ordinary  has  dismissed  the  reductive  and 
declaratory  conclusions,  and  assoilzied  the  defenders  from  these,  and,  as  regards  the 
petitory  conclusions,  he  has  appointed  the  case  to  be  enrolled  for  further  procedure. 

In  a  previous  interlocutor  he  allowed  a  proof  before  answer  of  the  respective 
averments  of  the  parties.  In  that  proof  various  witnesses  were  examined,  and  amoug 
them  Mr.  Coyne. 

The  first  question  relates  to  the  clause  of  reference.  Is  it  or  is  it  not  binding? 
Such  clauses  are  of  the  greatest  possible  convenience,  the  object  being  to  obtain  a  rapid 
settlement  pending  the  performance  of  the  works.  I  do  not  doubt  that  such  clauses 
are  valid,  and  that  the  fact  of  his  being  the  architect  did  not  disqualify  Mr.  Coyne  from 
being  arbiter  as  to  disputes  arising  while  the  works  were  going  on.  But  the  case  was 
different  when  the  work  was  done,  and  the  whole  contract  at  an  end.  Whether  the 
ordinary  tribunals  were  to  be  excluded  in  [568]  ^^^^  ^^^^  when  the  necessity  was  over 
is  a  quite  different  question.  But  we  need  not  rest  our  decision  on  any  such  point,  as 
it  is  certainly  not  justice  that  after  a  party  has  acted  as  a  witness,  and  given  evidence 
on  the  very  points  referred,  he  should  act  as  arbiter.  It  was  unfortunate  that  a  proof 
at  large  was  granted.  If  it  had  been  confined  to  the  reductive  conclusions,  the  arbiter 
might  have  given  evidence  as  to  them,  and  yet  been  not  disqualified.  But  the  proof 
was  on  the  whole  cause,  and  the  arbiter  gave  evidence  as  to  that.  I  think,  therefore, 
that  the  defenders,  by  examining  him,  must  be  held  to  have  passed  from  the  arbitration. 
I  think,  therefore,  your  Lordships  must  consider  the  merits. 

As  to  these,  it  seems  to  me  that  the  contract  was  for  a  slump  sum,  and  that  the 
contractor  took  the  risk  of  the  works  being  more  expensive  than  he  had  calculated.  I 
think  that  this  slump  sum  covered  everything,  except  the  sanctuary  and  the  orchestra ; 
that  no  good  case  for  an  increase  has  been  made  out  as  to  the  sanctuary ;  but  that  as 
to  the  orchestra  an  additional  payment  should  be  allowed.  That  payment,  I  would 
suggest^  should  be  the  difference  between  the  £S  and  the  £25. 

Lord  Cowaa'. — As  to  the  reductive  and  rescissory  conclusions  in  the  jsummons,  I 
am  clearly  of  opinion  that  the  pursuer  has  stated  no  good  ground  in  support  of  them. 
That  the  arbiter  chosen  by  the  parties  to  a  contract  to  decide  disputes  arising  under 
it,  is  also,  in  the  knowledge  of  both  parties,  architect  under  the  contract,  does  not 
render  his  nomination  as  arbiter  invalid.  I  cannot  doubt  that  up  to  the  date  when 
this  action  was  brought,  although  there  had  been  some  conduct  on  the  part  of  the 
arbiter  not  quite  so  guarded  as  could  have  been  wished,  nothing  had  occurred  to 
prevent  the  reference  to  Mr.  Coyne  from  being  carried  out.  Your  Lordship  has 
abstained  from  expressing  an  opinion  on  this  point,  but  I  think  it  right  to  state  my 
strong  impression  that  the  conduct  of  this  architect  in  acting  for  the  congregation,  and 
the  position  assumed  by  him  with  regard  to  this  matter,  was  not  such  as  to  disqualify 
him  from  acting  as  arbiter.  It  is,  as  I  hold,  no  objection  to  an  arbiter  that  by  the 
contract  containing  the  reference  he  is  appointed  architect  or  engineer  at  whose  sight 
the  work  is  to  be  executed ;  and  from  this  it  follows  of  necessity  that  his  discharging 
the  duties  of  architect  or  engineer  cannot  be  pleaded  as  disqualifying  him  from  acting 
as  arbiter.  I  should  regret  if  I  found  myself  obliged  to  <5ome  to  any  other  conclusion, 
for  it  is  of  great  importance  that  the  party  to  whom  disputes  arising  out  of  a  contract 
are  referred  should  be  acquainted  with  the  circumstances  of  the  case,  as  well  as  possessed 
of  a  general  scientific  knowledge  of  the  subject.  That  object  cannot  be  better  attained 
than  by  the  appointment  of  the  architect  or  engineer  to  be  arbiter  in  disputes  relating 
to  the  contract  work,  while  it  is  still  in  the  course  of  being  executed. 

• 

♦  Hendry's  Trustees  v,  Eenton  and  Co.,  May  28,  1851,  13  D.  1001 ;  Pearson's 
Trustees  v.  Oswald,  Feb.  4,  1859,  21  D.  419;  Birrell  v.  Dundee  Gaol  Comrs.,  March 
9,  1859,  21  D,  640;  M*Cord  v.  Adams,  Nov.  22,  1861,  24  D.  75. 

t  Tiowadale  v.  North  British  Ry.  Co.,  July  12,  1864,  ante,  vol.  ii.  p.  1334, 
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But  there  now  exists  an  objection  to  the  carrying  out  of  this  reference,  which  has 
emerged  since  the  raising  of  the  action.  The  arbiter  has  been  examined  in  the  couise 
of  this  case  as  a  witness  for  the  defenders,  with  reference  to  the  very  matters  in  dispute 
between  the  parties.  That,  I  think,  is  utterly  inconsistent  with  the  subsistence  of  the 
reference  to  him.  The  two  positions, — that  of  witness  cited  and  examined  by  one 
of  the  parties,  and  that  of  judge  with  regard  to  the  same  matters  between  the  parties,— 
are  utterly  inconsistent.  By  examining  him  as  witness  the  party  debars  himself  from 
resorting  to  him  thereafter  as  arbiter.  The  defenders  were  not  obliged  to  call  Mr. 
Coyne  as  a  witness ;  but  having  done  so,  they  have  by  their  own  act  precluded  them- 
selves from  insisting  in  the  reference  to  him  being  gone  on  with,  and  from  pleading 
the  clause  of  reference  as  excluding  the  Court  from  dealing  with  the  matters  in  dispute 
between  them  and  the  pursuer. 

Lord  Benholmb. — The  first  point  is  as  to  Mr.  Coyne  acting  as  arbiter.  The  matter 
on  which  my  opinion  is  rested  is  his  deposition.  He  was  here  brought  by  the  defenders 
to  give  evidence  on  the  very  matters  on  which  he  would  have  to  decide  as  arbiter. 
Even  had  there  not  been  that  leading  disqualification,  I  am  not  prepared  to  say  that 
there  were  not  other  circumstances  which  might  have  amounted  to  a  disqualification. 
I  am  inclined  to  think  that  he  was  not  a  proper  arbiter.  It  is  a  very  usual  practice 
that  an  engineer  of  a  railway  should  [569]  ^  ^^^  arbiter,  but  while  that  is  a  necessary 
practice,  it  is  subject  to  limitations.  It  may  be  necessary  that  you  give  to  the  engineer 
the  means  of  rapidly  saying  how  the  works  are  to  be  carried  on  while  they  are  in 
progress,  otherwise  it  would  be  in  the  power  of  the  contractors  by  litigation  to  create 
great  delay  and  inconvenience,  but  it  is  not  equally  necessary  that  he  should  act  as 
arbiter  as  to  disputes  arising  after  the  works  are  concluded.  Disputes  then  must  not 
necessarily  be  determined  at  once,  and  in  a  summary  manner,  and  that  distinction  has 
been  taken  by  the  Court  in  several  cases. 

]N'ow,  in  the  present  case,  Mr.  Coyne  would  not  only  have  to  decide  the  very 
question  on  which  he  has  given  evidence,  but  he  would  have  to  do  so  after  having 
acted  completely  as  an  agent.  I  am  not  sure  but  on  that  account  alone  he  is  not 
disqualified. 

I  throw  that  out  merely  to  save  my  opinion,  which  does  not  quite  coincide  with 
Lord  Cowan's.     As  to  the  details  I  agree  with  your  Lordships. 

Lord  Neavbs. — This  is  a  case  of  some  importance,  and  involves  several  points. 
The  conclusion  for  reduction  of  the  contract,  founded  on  the  plea  that  the  contract 
was  entered  into  under  essential  error,  does  not  appear  to  me  to  be  well  founded.  No 
sufficient  statement  is  made  of  the  grounds  upon  which  this  conclusion  is  based.  But 
there  is  another  question  here.  It  is  of  the  utmost  importance  that  the  judicial 
character  of  an  arbiter  be  strictly  preserved.  Whenever  a  dispute  arises  between  the 
parties  to  a  contract,  it  is  incumbent  upon  the  arbiter,  if  he  means  to  exercise  that 
office,  to  act  with  great  caution.  He  must  be  careful  not  to  prejudge  the  question 
which  may  ultimately  come  before  him,  and  should  refrain  from  taking  active  steps 
on  either  side.  It  is  not  necessary  for  the  decision  of  this  case  to  say  whether,  anterior 
to  the  bringing  of  this  action,  Mr.  Coyne's  conduct  was  such  as  to  disqualify  him  from 
acting  under  the  clause  of  reiference.  The  proceedings  which  have  occurred  since  that 
date  are  to  my  mind  conclusive  on  that  head.  The  citation  and  examination  of  Mr. 
Coyne  as  a  witness  with  regard  to  the  matters  in  dispute  have,  in  my  opinion,  made 
it  impossible  that  the  reference  to  him  should  be  carried  out. 

The  action  is  of  a  twofold  nature.  There  is  first  the  reductive  conclusions,  involving 
the  grounds  on  which  they  rest,  and  next  the  merits  of  the  disputes  between  the  parties. 
These  two  parts  of  the  action  might  have  been  kept  separate  from  each  other,  and  gire 
rise  to  difierent  considerations.  In  the  question  whether  the  contract  is  reducible,  the 
evidence  of  Mr.  Coyne  was  not  incompetent  and  was  unobjectionable,  as  in  case  of 
reduction  the  clause  of  reference  to  him  as  arbiter  would  fall  also,  and  his  evidence 
could  only  go  to  the  point  whether  the  reference  was  well  entered  into.  But  if  the 
contract  and  reference  are  valid,  evidence  on  oath  as  to  the  merits  of  the  questions 
in  dispute  could  not,  I  think,  be  taken  from  the  arbiter  without  committing  him  to 
particular  views,  and  so  disqualifying  him  from  acting  impartially  under  the  reference. 

When  the  defenders  proceeded  to  examine  him  as  to  the  manner  in  which  the 
contract  was  carried  out,  the  party  by  so  doing,  and  Mr.  Coyne  by  giving  his  evidence, 
have  made  it  impossible  for  us  to  remit  the  case  to  be  decided  by  him.  It  would  neither 
be  expedient  nor  just,  that  after  his  evidence  had  been  so  taken  as  witness,  he  should 
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be  allowed  to  decide  as  an  arbiter  the  very  questions  which  he  has  virtually  prejudged 
as  a  witness. 

This  interlocutor  was  pronounced  : — "  Adhere  to  the  interlocutor  of  2d  November 
1869  :  Alter  the  interlocutor  of  18th  November  1869  :  Find  that  in  respect  Mr.  Coyne 
has  been  examined  on  oath  as  a  witness  on  the  merits  of  this  cause,  he  cannot  now  act 
as  arbiter  therein :  Find  the  defenders  liable  to  the  pursuer,  in  respect  of  the  matters 
contained  in  the  account  libelled,  in  the  sum  of,"  &c. 

J.  B.  Douglas  &  Smith,  W.S. — Maodonald  &  Roobr,  S.S.C. — Agents. 


No.   117.  VIII.   Macphkrson,   570.      18  Feb.    1870.      1st  Div.— Sheriff  of 

Argyleshire,  M. 

John  M'Intyrb,  Pursuer  and  Respondent. — Balfour. 
Duncan  Garmichasl,  Defender  and  Appellant. — Scott 

Beparation— Culpa— Ltability  far  a  dog— Proof— Stat.  26  ^  27  Viet.  cap.  100.— 
The  owner  of  a  dog  which  was  proved  to  have  worried  sheep  held  liable  in  damages, 
on  the  ground  of  eulpa^  in  respect  that  he  had  previously  received  intimation  that 
the  dog  had  on  a  former  occasion  worried  sheep,  and  that  he  had  thereafter  allowed 
the  dog  to  go  at  large. 

Quesiiony  whether  under  the  statute  26  &  27  Vict  cap.  100,  the  fact  of  a  dog  having 
worried  sheep  on  a  single  occasion  is  of  itself  sufficient  to  infer  culpai  and  consequent 
liability,  on  the  part  of  its  owner  1 

John  M'Intyre,  tenant  of  a  farm  in  the  island  of  Lismore,  raised  this  action  in  the 
Sheriff<)ourt  of  Argyleshire,  against  Duncan  Carmichael  and  Peter  M'Dougald,  residing 
in  the  same  island,  concluding  for  payment  by  the  defenders,  jointly  and  severally,  or 
severally,  of  the  sum  of  £40,  as  damages  arising  from  injury  done  to  the  pursuer's  sheep, 
on  10th  May  and  4th  July  1868,  by  two  dogs  belonging  to  the  defenders  respectively. 

Defences  were  lodged  by  both  of  the  defenders,  who  denied  their  liability. 

A  proof  was  taken,  in  the  course  of  which  Duncan  McMillan,  the  pursuer's  shepherd, 

deponed, — "  I  remember  hearing  dogs  bark  on  the  ground  above  my  master's  house  on 

Sunday,  10th  May  1868.     I  knew  they  were  after  sheep  from  the  way  they  were 

barking.     I  went  up  and  found  two  collie  dogs  about  600  yards  from  me.     I  would 

know  them  again.     One  was  a  dark  brownish  colour,  and  the  other  was  darker,  and 

had  a  little  white  on  its  tail.     The  former  belonged  to  M'Dougald  and  the  latter  to 

Carmichael.     Did  not  know  then  to  whom  they  belonged.     I  have  since  found  out 

that  one  belonged  to  each  of  the  defenders.     I  know  that  of  my  own  knowledge. 

Each  of  them  ran  away  towards  his  own  house.     It  will  be  a  mile  or  thereby  from 

one  defender's  house  to  the  other.     I  came  back  and  found  seven  sheep  killed,  and 

the  rest  scattered  through   the  grounds,  three  or  four  wounded  and  bleeding.     The 

stock  was  all  right  at  five  a.m.     It  was  between  six  and  seven  a.m.  I  found  the  sheep 

killed.     On  the   17th  May  I  heard  dogs  again  among  the  sheep,  where  they  had 

previously  been.     I  saw  them,  and  they  were  the  same  I  had  seen  the  Sunday  before. 

They  ran  away  when  I  came  near.     I  followed  one  to  the  defender  M'Dougald's  house, 

and  the  dog  disappeared  round  the  end  of  the  house  as  I  came  up.     I  called  and  saw 

the  defender  M'Dougald,  and  told  him  his  dog  had  done  damage  to  the  sheep.     The 

dog  came  out  when  I  was  talking  to  him,  and  his  belly  and  feet  were  wet  with  the 

dew.     I  went  also  to  Carmichael's  house  and  saw  his  son.     I  knew  then   that  one 

of  the  dogs  belonged  to  him.     I  told  his  son  that  the  dog  had  done  harm  to  the  sheep. 

He  said  he  knew  nothing  about  it  if  he  had.     On  4th  July  1868  I  heard  dogs  among 

my  master's  sheep,  between  four  and  five  a.m.     I  went  and  found  the  same  two  dogs 

worrying  the  sheep.     I  saw  them  quite  distinctly,  and  knew  them  perfectly.     They 

ran  off  as  I  came  near.     The  brown  one  went  towards  M'Dougald's,  and  I  followed 

bim.     I  saw  M'Dougald's  son  that  day,  and  told  him  the  dog  was  doing  mischief 

among  the  sheep.     I  examined  the  dog  in  his  presence,  and  found  him  wet  about  the 

legs  and  belly.     I  went  back  to  the  park  where  the  sheep  were,  then  to  Carmichael's 
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done :  Finds  them  also  liable  in  expenses,  each  to  the  extent  of  one-half  of  the  amount 
as  taxed  on  the  lowest  scale ;  and  appoints  the  case  to  be  enrolled,  that  the  quantum  of 
damage  may  be  fixed  for  which  decree  is  to  go  out." 

Thereafter  the  Sheriff,  on  23d  July  1869,  having  heard  parties  on  the  amount  of 
damage  done  to  the  pursuer's  flock  on  4th  July  1868,  assessed  the  same  at  £10,  for  one- 
half  of  which  sum  he  decerned  against  each  defender,  with  interest  and  expenses. 

Against  these  judgments  of  13th  March  and  23d  July  1869  the  defender 
CSarmichael  appealed,  and  argued ; — ^That  the  evidence  was  insufficient  for  identifica- 
tion of  his  dog,  and  even  if  the  proof  had  not  been  defective  in  this  respect,  the 
pursuer  had  failed  to  show  that  the  dog  was  addicted  to  worrying  sheep,  and  conse- 
quently had  not  established  atlpa  on  the  part  of  the  appellant  The  statute  26  &  37 
Vict.  cap.  100,  does  not  change  the  rule  of  common  law,  that  fault  must  be  proved 
against  the  owner  of  the  dog  in  order  to  infer  his  liability  for  damages.  But  no  fault 
was  proved  on  the  part  of  the  appellant.  It  was  not  proved  that  he  had  received 
intimation  of  the  fact,  that  the  pursuer's  sheep  had  been  worried  on  10th  May  1868, 
the  occasion  first  libelled  in  the  summons.  * 

No  reply  was  called  for.     At  advising, — 

Lord  Prestdsnt. — The  first  question  in  this  case  is,  whether,  on  the  4th  of  July 
1868,  the  appellant's  dog,  along  with  another  belonging  to  a  person  named  Peter 
M'Dougald,  attacked  the  pursuer's  sheep,  killed  some  of  them,  and  injured  others. 

Upon  this  point  I  do  not  entertain  any  doubt.  The  proof  depends,  it  is  true,  [574]  on 
the  evidence  of  the  pursuer's  shepherd,  McMillan ;  but  if  McMillan  is  to  be  believed, 
that  is  enough,  and  I  see  no  reason  whatsoever  to  doubt  his  credibility.  An  attempt 
was  made  by  the  appellant  to  show  that  his  dog  had  not  been  properly  identified  by 
McMillan  as  one  of  those  which  he  had  seen  worrying  the  sheep;  but  then  the 
appellant's  evidence  in  regard  to  this  is  not  only  unsupported,  but  he  himself  destroyed 
the  best  piece  of  evidence  by  killing  the  dog,  and  his  explanations  in  regard  to  that 
matter  seem  to  me  to  be  very  unfavourable  to  his  case. 

The  important  inquiry,  therefore,  is,  whether  there  are  any  circumstances  in  the 
case  tending  to  corroborate  the  testimony  of  M'Millan.  I  hold  that  very  slight 
circumstances  will  suffice  for  that  purpose,  for  although  the  sheep-worrying  took  place 
in  daylight,  it  is  an  occult  offence,  so  to  speak,  committed  in  solitary  Highland 
pastures  where  there  is,  of  course,  a  penuria  testium,  Now,  what  I  am  most  impressed 
with,  as  a  piece  of  real  evidence,  is  not  so  much  the  fact  that  the  defenders'  dogs  were 
killed  by  their  owners  (although  that  rather  indicates  on  their  part  a  belief  in  the  tradi 
of  the  charge),  as  that  since  these  dogs  were  destroyed  it  is  not  said  that  there  has  been 
any  further  worrying  of  sheep.  If  there  had,  I  think  it  is  inconceivable  that  a  point 
telling  so  strongly  in  the  defenders'  favour  should  not  have  been  brought  out  in  the 
course  of  the  proof.  Upon  the  whole  matter,  I  am  of  opinion  that  the  fact  is  proved 
that  the  pursuer's  sheep  were  worried  by  the  defenders'  dogs. 

The  next  question  is,  whether  the  Act  26  &  27  Vict.  cap.  100,  introduced. any 
change  in  the  common  law  with  regard  to  the  liability  of  the  owner  of  the  do^  in  a 
case  of  this  kind.  I  must  say  that  I  do  not  think  the  statute  deals  very  intelligibly 
with  the  matter.  I  have  no  doubt  that  the  intention  of  the  Legislature  was  to  abrogate 
the  law  laid  down  by  the  House  of  Lords  in  the  case  of  Fleeming  v.  Orr,  2  Macq.  Ut 
and  to  make  the  owner  of  the  dog  liable,  on  proof  of  its  being  the  cause  of  the  mischief, 
whether  there  be  proof  of  fault  on  his  part  or  not,  but  certainly  that  is  not  verj 
satisfactorily  declared  by  the  statute. 

I  think,  however,  that  in  the  present  case  we  have  evidence  of  cidpa  on  the  part 
of  the  appellant.  There  was  another  occasion  prior  to  the  4th  July  1868  on  which  the 
pursuer's  sheep  had  been  worried  by  dogs,  and  it  is  distinctly  proved  that  his  shepherd 
McMillan,  shortly  afterwards,  and  before  the  4th  of  July,  gave  notice  of  the  fact  to 
the  appellant's  son,  telling  him  that  he  suspected  the  appellant's  dog.  That  I  hold  to 
be  equivalent  to  notice  given  to  the  appellant  himself,  and  I  have  no  hesitation  there- 
fore in  holding  him  responsible  for  the  subsequent  injury  occasioned  by  the  dog  being 
allowed  to  go  at  large.  Notice  is  also  proved  to  have  been  given  personally  to  the  other 
defender.     I  think,  therefore,  that  we  should  vary  the  terms  of  the  Sheriifs  interlocutor, 

*  Stair,  Inst.  i.  9,  5 ;  Todridge  v,  Androw,  1678,  3  Br.  Supp.  223 ;  TumbuU  p. 
Brownfield,  1735,  Elchies,  voce  Reparation,  No.  1 ;  Fleeming  v.  Orr,  2  Macqueen,  14, 
18  D.  (H.  L.)  21— rev.  15  D.  486. 


Tnt  MACWDBBSON,  678.      M'iNTYRE  V.  CARMICHAEL  [l870]  667 

bat  that  it  was  a  small  thin  black  |dog  like  him.  He  said  my  dog  had  been  with  one 
belonging  to  Carmichael.  M'Millan  came  another  time,  I  think  in  the  beginning  of 
July,  about  some  sheep  that  were  killed.  These  were  the  only  times  he  came  on  that 
subject.  It  was  on  a  Saturday  morning,  some  time  after  getting  up,  but  before 
breakfast.  He  said  he  saw  my  dog  with  Carmichaers  that  morning.  At  least  I 
understood  he  meant  Carmichaers,  though  he  did  not  name  him.  He  was  blaming  my 
dog,  but  I  did  not  believe  him,  for  I  was  pretty  sure  he  had  been  about  the  house  all 
morning.  I  called  the  dog,  and  he  examined  him,  and  said  his  feet  were  wet.  I  said 
it  was  little  wonder  if  they  were,  for  he  had  been  out,  but  that  there  was  nothing  but 
bis  feet  wet ;  also  that  it  was  not  likely  it  would  be  him,  for  his  belly  was  empty.  He 
admitted  that  it  was  empty,  and  there  was  not  a  single  spot  of  blood  about  his  nose  or 
1^.  Buchanan  had  a  dog  very  like  mine.  It  was  the  father  of  mine,  and  so  like, 
that  if  it  was  twenty  yards  off  I  could  not  say  which  it  was.  There  are  plenty  of  dogs 
in  the  island  like  him.  If  any  dog  had  been  killing  half-a-dozen  sheep,  or  even  one,  I 
would  not  believe  that  in  quarter  of  an  hour  or  twenty  minutes  after  he  could  be  clear 
of  blood,  for  it  would  spout  out  over  him.  I  have  often  seen  Carmichael's  dog  herding 
cattle,  but  I  was  never  very  near  him.  He  was  a  sheep  dog.  There  are  other  dogs  on 
the  island  like  him ;  in  particular,  one  belonging  to  my  neighbour,  Buchanan  of 
Killian.  I  killed  my  dog  soon  after  the  last  time  he  was  accused,  because  I  was 
disgusted  at  the  shepherd  coming  and  stating  what  I  believed  was  false  to  me^  and  I 
wished  to  prevent  any  further  claim  of  damages." 

Alexander  M'Dougald,  son  of  the  preceding  witness,  deponed, — "  McMillan,  pursuer's 
shepherd,  came  to  complain  of  my  father's  dog  having  worried  his  sheep,  once  on  a 
Sunday  in  May,  and  once  some  time  after.  The  first  occasion  he  came  early  on  a 
-  Sunday,  between  five  and  six  a.m.  Our  dog  was  at  home  then,  and  had  been  so  all 
night.  I  am  perfectly  satisfied  of  that,  and  that  it  could  not  have  been  killing  sheep  at 
Portcharron.  M'Millan  said  to  me  that  he  could  not  swear  to  the  dog.  He  looked  at 
it  particularly,  and  said  there  was  no  mark  on  it  He  went  away  then.  M*Millan 
came  three  times.  The  last  time  he  came  he  saw  me  first,  and  asked  me  if  the  dog 
was  in  the  house.  I  said  I  would  go  and  see,  and  we  went  together  to  the  house.  I 
called  the  dog,  and  he  came  from  below  my  father's  bed.  My  father  was  not  up,  but 
he  got  up  then.  It  was  early  in  the  morning.  The  dog  might  have  been  out  then,  for 
all  that  I  know.     I  can  swear  he  was  in  the  house  all  night  that  time." 

The  defender  Carmichael  deponed, — *^  McMillan  did  not  come  to  me  to  complain  of 
my  dog  till  July.  I  never  heard  before  that  he  was  being  blamed.  He  asked  if  I  had 
the  dog.  I  said  no,  perhaps  he  was  at  home.  He  went  away  towards  my  house,  and  as 
he  was  coming  back  he  said  he  had  seen  my  dog,  and  he  was  not  unlike  the  one  he  saw. 
When  I  got  up  about  six  that  morning  the  dog  was  in  the  byre  as  usual.  I  had  him 
four  years  and  four  months.  He  was  four  years  old  when  I  got  him.  I  had  [573]  never 
seen  or  heard  of  his  touching  sheep.  He  was  a  dark  coloured  dog,  with  a  white 
nec^  and  breast,  and  a  white  stocking  on  his  near  fore-foot.  He  had  no  white  on  his 
taiL  I  never  saw  him  with  M*Dougald's  dog.  I  did  not  know  M^Dougald's.  Mine  did 
not  go  about  with  others.  The  dog  could  get  out  of  the  byre,  but  he  was  there  when 
we  went  to  bed,  and  when  we  rose.  I  killed  the  dog,  because  I  was  afraid  they  would 
come  on  me  for  taxes,  because  I  had  got  another,  and  also  partly  because  of  the  story  of 
the  sheep.  I  meant  to  kill  him  before.  If  dogs  had  been  killing  sheep  they  would  be 
marked.  When  a  dog  has  been  feeding  on  a  dead  sheep,  there  are  marks  on  him. 
Two  or  three  dogs  in  the  immediate  neighbourhood  are  very  like  mine.  Cross- 
eicamined. — I  heard  in  May  of  M*Intyre's  sheep  being  killed  by  dogs.  I  did  not 
imderstand  before  the  4th  of  July  that  the  shepherd  had  suspicions  of  my  dog,  but  I 
learned  a  fortnight  ago  that  he  had  been  at  my  son  before  that.  I  did  not  put  the  dog 
into  the  byre  that  night,  but  I  saw  him  there." 

On  13th  March  1869  the  Sheriff-substitute  (Home)  pronounced  an  interlocutor 
finding  that  the  pursuer  had  failed  to  establish  that  the  dogs  of  the  defenders,  or  either 
of  them,  had  killed  or  injured  the  pursuer's  sheep ;  and  he,  therefore,  assoilzied  the 
defenders,  finding  them  entitled  to  expenses. 

On  appeal  the  Sheriff  (Cleghorn),  on  31st  May  1869,  pronounced  this  interlocutor: 
— "  Finds  that  it  is  not  sufl&ciently  proved  that  the  damage  done  to  the  pursuer's  sheep 
on  the  10th  of  May  1868  was  done  by  the  dogs  of  the  defenders  ;  but  finds  it  proved 
that  the  damage  done  on  the  4th  of  July  thereafter  was  done  by  them :  Therefore  finds 
the   defenders  liable  in  compensation,  each  to  the  amount  of  one-half  of  the  damage 
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behoof  of  their  three  sons,  Godfrey  Thomas  Hope  Pattison,  the  petitioner  Frederick  Hope 
Pattison,  and  James  William  Henry  Pattison,  equally  among  them  in  liferent  allenarly, 
and  to  continue  to  pay  the  annual  proceeds  to  their  respective  representatives  till  the 
final  division  of  their  estate ;  and  on  the  falling  in  of  the  annuities,  and  the  decease  of 
the  last  survivor  of  their  sons,  to  divide  the  residue  into  three  equal  parts,  and  make 
over  one  to  the  lawful  issue  of  each  of  their  three  sons  in  such  proportions  as  their 
father  should  appoint ;  and  failing  such  appointment,  equally  among  them.  It  was  also 
declared  that  each  of  the  sons  should  be  entitled  to  leave  a  liferent  to  his  widow ;  that 
in  [576]  ^^®  event  of  any  of  them  predeceasing  the  testators  without  leaving  lawful 
issue,  his  share  should  fall  into  the  residue ;  but  in  the  event  of  his  dying  after  the 
testators,  without  issue,  he  should  have  power  to  dispose  of  his  share  as  he  might  think 
proper ;  and  failing  such  disposal,  his  share  should  fall  into  the  residue. 

The  free  residue  was  valued  as  between  £17,000  and  £18,000. 

The  petitioner,  Frederick  Hope  Pattison,  executed  and  intimated  to  the  trustees  a 
deed  of  division  dividing  his  share  equally  among  his  children  and  their  issue  /kt 
atirpeSy  and  conveying  it,  in  the  event  of  his  not  being  survived  by  them,  to  Mr.  James 
Condie,  writer,  Perth.  He  was  about  sixty  years  of  age,  in  very  poor  circumstances, 
and  unable  to  provide  for  the  proper  maintenance  and  education  of  his  children,  the 
other  petitioners.  From  reasons  stated  in  the  petition  he  was  receiving  no  part  of  the 
annual  proceeds  of  his  share,  and  would  not  do  so  for  a  considerable  period. 

In  these  circumstances  the  petitioners  prayed  the  Court  "  to  authorise  and  grant 
warrant  to  the  trustees  from  time  to  time  to  advance  out  of  the  capital  of  the  share  of 
the  residue  destined  to  the  petitioners  under  the  trust-settlement  and  codicils  execated  by 
the  now  deceased  Mrs.  Rebecca  Monteith  or  Pattison,  wife  of  John  Pattison,  merchant 
in  Glasgow,  and  the  said  John  Pattison,  or  with  his  consent  and  concurrence,  of  date 
26th  February  1859,  and  subsequent  dates,  such  sum.s  as  may  be  necessary  for  the 
maintenance  and  education  of  the  petitioners,  not  exceeding  in  any  one  year  the  sum  of 
£150  sterling,  the  same  to  be  payable  by  four  equal  quarterly  instalments  to  the 
petitioners*  father,  as  their  administrator-in-law,  for  their  behoof  j  or  to  do  further  or 
otherwise  in  the  premises  as  to  your  Lordships  may  seem  proper." 

The  Lord  Ordinary  (Neaves)  reported  the  case  to  the  Second  Division. 

The  petitioners  argued  ; — The  words  "  having  a  vested  interest "  meant  who  "  will 
have  a  vested  interest  if  they  survive  " ;  otherwise  the  clause  would  be  contradictoiy. 
The  Act  was  giving  a  new  power  to  the  Court,  but  if  the  fund  was  vested,  the  Court 
had  the  power  previous  to  the  Act.  The  words  were  "  contingently  vested."  There  is 
no  contingent  vesting  in  our  law,  but  these  words  imply  that  it  was  not  intended  that 
the  interest  of  the  beneficiaries  had  already  vested. 

The  trustees  argued  that  the  beneficiaries  must  have  a  vested  interest  They,  st 
the  same  time,  admitted  the  facts  alleged  by  the  petitioners  as  to  the  circumstances  of 
Frederick  Hope  Pattison,  and  consented  that  an  allowance  should  be  made  to  him  for 
the  maintenance  and  education  of  his  children,  if  the  same  was  competent  under  the 
statute. 

At  advising, — 

Lord  Cowan. — ^This  application  raises  a  question  of  some  practical  importance  as 
regards  the  powers  of  the  Court  under  the  Trusts  Act  of  1867,  30  &  31  Vict.  cap.  97. 
The  application  is  for  an  advance  out  of  the  capital  of  a  fund  destined  by  settlement  in 
favour  of  the  petitioners.  The  settlement  is  dated  26th  February  1859,  and  was 
executed  by  Rebecca  Monteith  or  Pattison  and  John  Pattison.  After  providing 
various  annuities  and  legacies,  the  deed  directs  the  trustees  to  hold  the  whole  residue 
and  remainder  of  the  testators'  means  and  estate  for  behoof  of  the  testators'  then 
surviving  sons  (one  of  whom  was  Frederick  Hope  Pattison,  the  petitioners'  father), 
equally  among  them,  in  liferent,  for  their  respective  liferent  alimentary  uses  allenarlj, 
upon  trust  to  pay  to  each  of  them  the  annual  proceeds  of  his  share  during  all  the  days 
of  his  lifetime,  and  to  continue  such  payments  to  their  respective  representatives  till 
the  final  division  of  the  testators'  means  and  estate  as  provided  by  the  settlement 
The  division  is  provided  for  in  a  subsequent  clause  of  the  deed,  and  is  to  take  place  upon 
the  falling  in  of  the  whole  of  the  annuities,  and  the  decease  of  the  last  survivor  of 
[577]  ^he  testators'  sons.  I  need  not  read  the  clause,  the  substance  of  which  is  narrated 
in  the  petition ;  but  I  may  make  two  observations  with  regard  to  it : — First  of  all,  it  is 
manifest  that  no  vested  interest  in  individual  beneficiaries  can  arise  until  the  arrival  of 
the  final  division,  in  any  ordinary  sense  of  the  term ;  and  it  is  further  to  be  remarked 
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that  the  only  parties  interested  as  ultimate  beneficiaTies  are  the  testators'  immediate 
deecendants. 

This,  then,  being  the  destination^  it  appears  that  one  of  the  three  liferenters  still 
survives.  The  liferent  enjoyed  by  the  father  of  the  petitioners  still  subsists,  and  this 
application  is  made  with  the  concurrence  and  consent  of  the  liferenter,  both  as  repre- 
senting his  children  and  also  for  his  own  interest.  The  object  of  the  application  is  to 
obtain  an  advance  out  of  the  capital  liferented  by  the  father  and  destined  ultimately  to 
the  children,  who  are  all  minors,  for  their  maintenance  and  education.  The  Court  and 
the  parties  are  at  one  in  thinking  that  the  circumstances  of  the  case  are  such  as  to 
leqaire  the  C!ourt  to  exercise  any  powers  competent  to  them  to  assist  the  petitioners, 
and  the  question  is,  has  the  Court  power  to  authorise  an  advance  in  the  circumstances ) 

Apart  from  the  powers  conferred  by  the  recent  Trusts  Act,  it  is,!  think,  clear  that 
this  is  not  a  case  in  which  the  Court  have  power  to  interfere,  even  for  the  furtherance 
of  the  laudable  object  in  view.  The  nature  and  extent  of  the  powers  of  the  Court  at 
common  law  are  illustrated  by  the  cases  of  Hamilton  (May  23,  1860,  22  D.  1095),  and 
Mundell  (January  24,  1862,  24  D.  327). 

In  Hamilton's  case  there  was  no  power  of  division  conferred  on  the  liferentrix,  nor 
was  there  any  vested  interest  in  the  individual  beneficiaries,  but  there  was  a  vested 
interest  in  the  children  as  a  class.  The  difficulty  felt  by  the  Court  in  that  case  was 
thaty  daring  the  lifetime  of  the  liferentrix,  none  of  the  children  could  acquire  a  vested 
interest  in  any  certain  share  of  the  fund,  which  was  divisible  among  children  surviving 
at  the  death  of  their  mother,  the  liferentrix.  We  considered,  however,  in  that  case 
that  we  were  entitled  to  interfere,  and  accordingly  we  authorised  advances  to  be  made 
for  the  maintenance  and  education  of  the  children. 

In  Mundell's  case,  again,  there  was  no  vested  interest  even  in  the  children  as  a  class, 
and  that  case  serves  to  illustrate  the  limits  of  the  power  of  the  Court  at  common  law. 
The  Lord  Justice-Clerk  (Inglis)  says, — "The  destination  of  the  fund  is  this:  After 
providing  for  the  liferent  of  the  spouses,  it  is  declared  that,  *  if  there  be  no  child  or 
children,  or  issue  of  the  body  of  such  child  or  children,  existing  at  the  dissolution '  of 
the  marriage,  or  if,  though  existing  at  the  dissolution  of  the  marriage,  they  shall  pre- 
decease the  survivor  of  the  spouses,  then  the  trustees  are  to  convey  the  entire  fund  to 
the  survivor.  But  if  there  *  shall  be  a  child  or  children,  or  issue  of  a  child  or  children, 
existing  at  the  death  of  the  survivor '  of  the  spouses,  then  the  direction  to  the  trustees 
is  to  convey  and  make  over  the  whole  fund  to  the  survivor  or  survivors  of  the  children, 
or  to  their  issue."  Subsequently,  with  regard  to  the  facts  of  the  case,  his  Lordship 
says, — "This"  (the  application  for  an  advance  out  of  the  trust-fund)  "is  asked  while 
the  widow  is  still  alive,  the  father  being  dead,  but  still  when  we  are  not  in  a  position 
to  be  able  to  say  that  there  is  any  operative  gift  at  all  to  the  children  under  the  contract 
of  marriage."  In  that  case,  therefore,  there  was  no  vested  interest,  but  all  interest  in 
the  children  was  qualified  by  the  clause  requiring  survivance  of  the  spouses*  The 
Court  there  held  that  they  could  not  interfere,  and  yet,  in  that  case,  there  were  no 
stranger  substitutes,  and  the  fund  was  destined  to  the  immediate  descendants  of  the 
truster. 

Now,  I  am  of  opinion  that  the  defect  felt,  in  that  case  of  Mundell,  by  the  Court,  in 
their  powers  at  common  law,  may  naturally  be  regarded  as  one  of  the  main  reasons 
which  led  to  the  provision  in  the  Trusts  Act  of  1867  to  which  I  am  about  to  refer. 
The  7th  section  of  that  Act  provides : — "  The  Court  may,  from  time  to  time,  under 
sach  conditions  as  they  see  fit,  authorise  trustees  to  advance  any  part  of  the  capital  of  a 
fund  destined  either  absolutely  or  contingently  to  minor  descendants  of  the  truster, 
being  beneficiaries  having  a  vested  interest  in  such  fund,  if  it  shall  appear  that  the 
income  of  the  fund  is  insufficient  or  not  applicable  to,  and  that  such  advance  is 
necessary  for  the  maintenance  or  [578]  education  of  such  beneficiaries,  or  any  of  them, 
and  that  it  is  not  expressly  prohibited  by  the  trust-deed,  and  that  the  rights  of  parties, 
other  than  the  heirs  or  representatives  of  such  minor  beneficiaries,  shall  not  be  thereby 
prejudiced." 

A  more  guarded  and  carefully  worded  provision,  with  the  exception  of  one  clause  of 
it,  I  have  rarely  met  with.  The  difficulty,  however,  which  must  strike  everyone,  is  to 
reconcile  the  remainder  of  the  section  with  the  clause  "  being  beneficiaries  having  a 
Tested  interest  in  such  fund."  This  difficulty  is  the  more  apparent  when  it  is  borne  in 
mind  that  where  the  beneficiaries  have  such  a  "  vested  interest,"  no  statutory  provision 
necessary  to  entitle  the  Court  to  authorise  advances.     It  was  because  there  was  a 
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"  vested  interest "  in  the  beneficiaries  that  the  Court  authorised  advances  in  the  case  of 
Hamilton ;  and  it  was  because  there  was  no  *'  vested  interest "  that  the  Court  declined 
to  interfere  in  the  case  of  MundelL  The  question  is,  can  we  give  the  clause  any 
intelligible  operative  meaning? 

It  is  obvious  that  the  section  was  intended  to  confer  on  the  Court  a  certain  power 
to  deal  with  trust-funds  which  did  not  previously  exist,  and  we  must  accordingly,  in 
construing  the  clause,  pay  regard  to  that,  its  primary  intention.  On  considering  its 
terms  it  will  be  remarked  that  the  power  bestowed  is  only  to  be  exercised  in  certain 
classes  of  cases.  Thus  the  provision  refers  to  applications  for  advances  out  of  capital 
funds  destined  ^*  to  minor  descendants  of  the  truster,"  that  is,  to  a  class  whom  it  muBt 
be  presumed  that  the  truster  specially  desired  to  be  well  provided  for  in  r^[ard  to 
maintenance  and  education.  Then,  further,  the  application  is  only  to  be  on  bdbalf  of 
descendants  having  an  absolute  or  contingent  interest  in  the  fund.  Then  comes  the 
clause  as  to  *'  vested  interests.^  If  we  are  to  read  the  words  of  the  clause  literally,  and 
without  reference  to  the  preceding  words  "  absolute  or  contingent/'  the  section  becomes 
quite  meaningless,  in  so  far  as  conferring  power  on  the  Court  is  concerned.  In  virtue 
of  its  nobUe  ojffieium  the  Court  already  exercised  the  power  which  the  clause,  literally 
read,  bears  to  confer.  There  must,  therefore,  be  some  other  reading  of  the  clause.  1 
think  the  whole  difficulty  has  arisen  from  the  use  of  the  present  instead  of  the  fntore 
tense,  and  that  the  clause  should  be  read  "  being  the  beneficiaries  who  shall,  if  they 
survive,  have ''  the  only  right  and  interest  in  such  fund,  but  who  are  now  vested  only 
with  a  contingent  interest.  By  so  reading  the  expressions  a  meaning  is  conferred  on 
the  clause,  and  that  meaning  is  consistent,  not  less  with  the  rest  of  the  provision  than 
with  its  plain  object  and  purpose.  The  section  goes  on,  "if  it  shall  appear  that  the 
income  of  the  fund  is  insufficient,  or  not  applicable  to,  and  that  such  advance  is 
necessary  for  the  maintenance  or  education  of  such  beneficiaries."  And  then,  at  the 
end  of  the  section,  there  is  a  proviso  **  that  the  rights  of  parties,  other  than  the  heiis 
or  representatives  of  such  minor  beneficiaries,  shall  not  be  thereby  prejudiced,"  a 
proviso  unintelligible,  if  the  clause  about  "  vested  interest "  be  read  as  it  stands,  but 
affording  a  strong  argument  in  favour  of  the  reading  which  I  have  suggested.  The 
right  of  stranger  substitutes  must  not  be  afiected ;  but  the  provision  will  be  operative 
in  favour  of  minor  descendants  of  the  truster,  though  their  heirs  and  representatives 
may  be  prejudiced. 

This  view  is  not,  I  admit,  entirely  satisfactory,  but  it  affords  the  only  interpretation 
of  the  clause  which  will  enable  the  Court  to  further  what  must  always  be  presumed  to 
be  the  desire  of  a  truster  towards  the  descendants  to  whom  he  leaves  his  estate — their 
proper  maintenance  and  education. 

Lord  Bbnholme. — I  concur  with  Lord  Cowan  that  the  words  "  being  beneficiaries 
having  a  vested  interest,"  must  in  this  Act  be  held  to  mean  having  a  primary  intoest^ 
and  that  although  it  may  be  contingent  as  being  dependent  on  survivance,  still,  if 
primary,  the  Court  may  interfere. 

A  vested  interest  cannot,  in  strict  language,  be  held  contingently ;  but  we  mu^ 
either  overcome  that  difficulty  by  construction,  or  hold  that  the  Act  is  a  dead  letter, 
and  gives  no  power  whatever. 

The  saving  clause  as  to  the  rights  of  parties  other  than  the  heirs  or  representati?^ 
of  minor  beneficiaries,  I  think,  might  refer  to  the  existence  and  interests  of  a  liferenter. 
But  the  liferenter  here  consents.  I  am  inclined,  however,  to  think  [579]  that  the  inten- 
tion of  that  clause  is  to  secure  the  interests  of  strangers  only,  whose  claims  on  a  testator 
must  be  considered  and  construed  differently  from  those  of  his  direct  deacendants. 

On  the  whole,  I  agree  with  the  conclusion  arrived  at  by  your  Lordship.  What  the 
allowance  is  to  be  must  be  disposed  of  with  reference  to  the  circumstances  and  i^t 
consent  of  the  liferenter. 

The  Lord  Justice-Clerk  and  Lord  Neavbs  concurred. 

This  interlocutor  was  pronounced  : — "  Authorise  the  trustees  to  advance  the  sum 
of  £60  from  the  capital  of  the  trust-funds,  and  to  charge  the  said  advance  against  the 
share  of  said  capital  lif  erented  by  Frederick  Hope  Pattison ;  the  said  sum  of  £60  to  he 
applied  by  the  trustees  to  the  maintenance  and  education  of  the  minor  children  of  the 
said  Frederick  Hope  Pattison  during  the  ensuing  year :  Quoad  ultra  continue  the 
cause :  Appoint  the  expenses  of  this  application  to  be  paid  out  of  the  said  share  of  said 
capital  trust-funds  lif  erented  as  aforesaid,  and  decern,"  &c 
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George  Traill,  Pursuer. — Sol-Gen.  Clark — Nevay. 
The  Key.  John  Dangerfikld  and  Others  (Kirk-session  of  Lady),  and 
William  Gumming,  Header  or  Precentor  in  the  Parish  of  Lady, 

Defenders. — D.-F,  Gordon — Lee, 

Property — Usage — Singular  Successor — Public  or  Parochial  Burden — Judicial  Sdle—^ 
Church — Decennalis  et  triennalis  possessio, — Lands  which  for  upwards  of  a  hundred 
years  had  been  in  the  possession  of  the  same  family  without  the  intervention  of  a 
singular  successor,  were  purchased  in  1840  at  a  judicial  sale,  and  from  that  time 
until  1864  the  purchaser  paid  to  the  pifecentor  of  the  parish  a  salary,  which  his 
predecessors  had  paid  from  a  period  prior  to  1710 ;  but  in  1868  he  raised  an  action 
of  declarator  of  immunity  against  the  precentor  and  kirk-session.  Held  by  a  majority 
of  seven  Judges  {diss.  Lord  Deas,  Benholme,  and  Kinloch)  that  although  in  the 
absence  of  writing  long  usage  might  infer  an  antecedent  obligation  on  the  pursuer's 
predecessors,  and  their  representatives  succeeding  to  the  estate,  to  pay  the  salary  in 
question,  no  such  obligation  had  been  transmitted  to  him,  and  that  he  was  entitled 
to  decree,  in  respect  (1)  that  the  precentor's  salary  had  not  been  rendered  a  condition 
or  qualification  of  the  conveyance  in  his  favour  as  purchaser  at  the  judicial  sale ;  (2) 
that  it  was  not  a  public  or  parochial  burden  affecting  the  lands,  for  which,  as 
singular  successor,  he  was  liable ;  and  (3)  that  the  precentor,  not  being  an  ecclesiastic, 
could  not  plead  the  benefit  of  decennalis  et  trie?inalis  possessio. 

From  some  time  prior  to  1710  the  proprietors  of  the  lands  of  Elsness,  in  the  parish 
of  Lady  and  island  of  Sanday,  in  Orkney,  paid  annually  to  the  reader  or  precentor  of 
that  parish,  by  way  of  salary,  the  commuted  value  of  a  certain  quantity  of  bear,  oat- 
meal, and  butter. 

In  1820  an  action  was  raised  in  the  Sheriff-court  of  Orkney  against  Mr.  Traill 
Urqiihart,  who  was  then  proprietor  of  Elsness,  by  James  Simpson,  who  at  that  time 
held  the  office  of  reader  or  precentor  in  the  parish  of  Lady,  concluding  for  payment  of 
£18,  17s.  6d.,  "being  the  arrears  of  salary  payable  to  him  out  of  the  lands  of  Elsness 
as  reader  or  precentor  of  Ladykirk  in  Sanday,  according  to  use  and  wont,  and  that  for 
the  five  years  preceding  the  term  of  Martinmas  1819."  To  this  action  defences  were 
lodged,  and  after  a  discussion  the  Sheriff-substitute,  on  14th  November  1822,  decerned 
in  favour  of  the  pursuer,  with  expenses,  "  reserving  to  the  defender,  if  he  be  advised 
that  he  has  any  grounds  therefor,  to  sue  a  [580]  declarator  of  immunity  from  the 
payment  pursued  for,  and  reserving  to  the  pursuer  and  his  successors  in  office  their 
defences  thereto  as  accords." 

Subsequent  to  this  decision,  and  until  his  death  in  1840,  Mr.  Traill  Urquhart  paid 
the  reader's  salary  without  question. 

Li  1840  the  lands  of  Elsness  were  purchased  by  Mr.  George  Traill  in  a  process  of 
judicial  ranking  and  sale  of  the  estates  of  Mr.  Traill  Urquhart. 

In  this  process  a  memorial  and  abstract  of  the  proof  taken  of  the  value  of  the 
estate,  which  was  submitted  to  the  Court  for  the  purpose  of  fixing  the  upset  price, 
stated,  inter  alia,  as  a  deduction  from  the  gross  rental,  "  public  burdens  "  to  the  amount 
of  J620,  6s.  4|d. ;  and  among  the  items  of  which  this  sum  was  composed  was  the  following, 
viz. : — "  There  is  also  payable  to  the  reader  of  Lady  Kirk  in  Sanday  a  certain  quantity 
of  bear,  meal,  and  butter,  which,  converted,  amounts  on  an  average  of  six  years  to 
£4,  98.  6d." 

The  decree  of  sale  in  favour  of  Mr.  Traill  referred  to  the  lands  "  as  specified  and 
described  in  the  summons  of  sale  and  ranking,  and  in  the  memorial  and  abstract  and 
minutes  and  articles  of  roup  in  process,  and  in  the  title-deeds  of  the  property,  all  here 
specially  referred  to  and  held  as  repeated." 

After  his  acquisition  of  the  property,  Mr.  Traill  continued  the  annual  payment  to 
the  precentor  of  the  parish  of  Lady  until  the  year  1864. 

In  1868  William  Gumming,  then  precentor  of  the  parish,  raised  an  action  in  the 
Sheriff'-court  of  Orkney  against  Mr,  Traill  for  payment  of  arrears  of  salary  from  1864^ 
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and  Mi.  Traill  thereupon  raised  this  action  against  Gumming  and  the  kirk-session  of 
Lady,  concluding  to  have  it  judicially  declared  (1)  that  the  defenders  "have  no  right 
or  title  to  demand,  exact,  levy,  or  uplift  from  the  pursuer,  as  proprietor  of  the  lands 
and  others  after-mentioned,  or  from  the  tenants  and  possessors  of  the  said  lands  and 
others,  any  salary  or  proportion  of  salary  claimed  as  payable  to  the  reader  or  precentor 
of  the  kirk  and  parish  of  Lady  aforesaid,  or  to  the  schoolmaster  of  the  said  pariah 
claiming  such  salary  as  reader  or  precentor  foresaid  for  or  in  respect  of  the  said  lands 
and  others  described  in  the  pursuer's  titles  as  follows,  viz.  All  and  Whole;"  .  .  . 
and  (2)  "that  the  said  lands  and  others,  and  the  pursuer  and  his  successors  as 
proprietors  thereof  and  the  possessors  thereof,  are  now,  and  shall  in  all  time  oomiDg 
remain,  free  from,  and  be  exempt  from,  the  burden  of  payment  of  any  salary,  or 
proportion  of  salary,  to  the  said  reader  or  precentor  and  his  successors." 

The  pursuer  pleaded; — (2)  The  defenders  not  having  stated  any  relevant  or 
sufficient  right  or  title  to  the  salary  in  question,  the  defences  ought  to  be  repelled. 
(3)  The  salary  in  question  not  being  one  of  the  recognised  legal  or  parochial  burdens 
affecting  land,  and  no  such  burden  being  contained  in  or  imposed  by  the  pmsuer*8 
titles,  the  same  is  not  exigible  from  the  pursuer  or  his  said  lands.  (4)  The  pnrsaer 
having  acquired  his  said  lands  as  a  singular  successor,  and  not  representing  in  any  way 
the  former  proprietor,  John  Traill  Urquhart,  the  Sherifi'^s  decree,  founded  on  by  the 
defenders,  is  inoperative  and  ineffectual  as  against  the  pursuer  or  his  said  lands.  (5)  In 
any  view,  the  defenders'  pleas  of  prescription  and  acquiescence,  founded  upon  the  said 
decree,  and  the  alleged  possession  and  use  of  payment,  are  excluded  by  the  reservation 
contained  in  the  said  decree  of  the  right  to  bring  a  declarator  of  immunity  from  the 
payment  in  question.  (6)  Any  payments  made  by  the  pursuer  in  respect  of  the  salary 
in  question  having  been  made  in  ignorance  of  the  grounds  upon  which  the  right  and 
title  thereto  are  maintained,  cannot  be  held  as  [581]  importing  acquiescence  in  or 
homologation  of  such  right  or  title,  or  as  otherwise  prejudicing  his  legal  rights  in  regard 
thereto. 

The  defenders  pleaded ; — (1)  By  immemorial  use  of  payment,  as  above  set  forth, 
the  salary  of  reader  or  precentor  of  the  said  parish  of  Lady  has  been  constituted  a 
parochial  burden,  exigible  by  the  reader  from  the  proprietors  of  Elsness  for  the  time 
being.  -  (2)  In  virtue  of  the  decree  of  the  Sheriff,  and  possession  and  use  of  payment 
following  thereon,  the  right  of  the  reader  to  his  said  salary,  as  against  the  proprietors 
of  Ebness,  has  been  fortified  by  prescription.  (3)  The  said  right  has  been,  moreoTer, 
constituted  and  confirmed  by  the  decennalis  et  trienndlis  possession  as  well  as  by  the 
prescription  of  forty  years,  applicable  to  the  rights  of  churchmen.  (4)  The  pursaer  is 
barred  by  acquiescence  and  long  continued  use  of  payment  on  his  own  part  from  now  dis- 
puting his  obligation  to  pay  the  said  salary,  and  from  claiming  immunity  from  the  same. 

The  parties  having  renounced  probation,  the  Lord  Ordinary,  on  29th  June  1869, 
pronounced  this  interlocutor : — ''  Finds,  as  matter  of  fact,  that  from  time  immemoiial 
the  office  of  reader  in  the  parish  of  Lady,  with  salary  attached  thereto,  has  existed, 
and  has  been  held  by  individuals  appointed  thereto  successively,  in  manner  set  forth  in 
the  first  statement  of  facts  for  the  defenders :  Finds,  as  matter  of  law,  with  reference 
to  the  preceding  finding,  that  the  office  of  reader  is,  as  such,  known  and  recognised  in 
law,  and  that  a  salary  payable  to  the  holder  of  such  office  may  be  exigible  from  a 
proprietor  or]proprietors  of  lands  within  a  parish,  in  accordance  with  immemorial  nsa^ 
as  above  found ;  and  with  reference  to  the  preceding  findings,  sustains  the  first  plea  in 
law  set  forth  on  behalf  of  the  defenders,  and  in  respect  thereof  assoilzies  them  from  the 
conclusions  of  the  summons,  and  decerns:  Finds  the  defenders  entitled  to  their 
expenses,"  &c.  * 

The  pursuer  reclaimed,  and  the  Court,  on  17th  December  1869,  appointed  the  cause 

*  "  Note. — It  appears  to  the  Lord  Ordinary  that  the  office  of  reader  is  one  which 
is  known  and  recognised  in  parochial  law.  This  is  shewn  by  the  report  of  the  case  of 
Monimail,  November  21,  1828,  7  S.  45 ;  and  the  office  is  expressly  dealt  with  in  tiie 
statutes  of  1578,  cap.  62  (1  Scots  Acts,  403),  and  of  1581,  cap.  99,  which  last  Act 
ratifies  and  approves,  inter  dHa^  *  that  the  glebes  of  the  ministers  and  readers  sail  he 
frie  of  teyndes.' 

''  If  this  be  so,  and  if,  as  the  Lord  Ordinary  is  of  opinion,  he  must  here  hold  that 
the  office  in  question  has  existed  for  time  immemorial,  can  the  pursuer  plead  immonitj 
on  the  ground  that  he  is  a  singular  successor  in  the  lands  which  he  now  possesses  in  the 
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to  be  re-argued  before  the  First  Division,  with  the  assistance  of  three  Judges  of  the 
Second  Division. 

Argued  for  the  pursuer; — ^The  first  question  was,  whether,  assuming  that  long 
continued  usiige  presumed  an  obligation  binding  on  Mr.  Traill  Urquhart  and  his 
representatives,  the  claim  transmitted  against  a  singular  successor.  This  was  not  a 
public  burden.  The  object  might  be  public,  but  as  the  burden  was  not  one  resting  on 
a  body  of  heritors  or  ratepayers,  the  obligation  could  only  rest  on  private  agreement. 
Did  this  obligation  then  (1)  attach  to  the  lands?  and  (2)  if  it  remained  personal,  did  it 
transmit  against  a  singular  successor?  1.  There  was  no  evidence  that  this  obligation 
ever  attached  to  the  land,  and  the  absence  of  written  title  was  fatal.  It  was  contended 
that  the  absence  of  title  was  accounted  [582]  ^^r  by  the  lands  being  originally  udal. 
But  there  was  no  evidence  of  the  fact  that  the  tenure  was  udal,  and  the  fact  of  the 
lands  having  been  held  for  more  than  a  century  by  feudal  tenure  entitled  a  singular 
successor  to  freedom  from  burdens  not  appearing  on  the  records.  The  rule  DecenncUis 
et  iriennalis  possessor  non  tenetur  docere  de  titulo,  which  raised  from  possession  a 
presumption  of  written  title,  was  not  applicable.  The  privilege  was  introduced  in 
favour  of  ecclesiastics  only,  and  a  reader  did  not  belong  to  that  class.  The  case  of 
Burnet  v.  Gib  *  was  not  an  authority  to  that  effect.  2.  The  fact  of  the  payments 
having  formed  a  deduction  from  the  price  paid  by  the  reclaimer  might  have  been 
sufficient  to  render  him  liable  had  the  transaction  been  a  private  sale.  But  the  sale 
having  been  a  judicial  one,  the  property  passed  to  the  purchaser  free  from  all  claims 
against  the  seller  personally.  The  memorial  and  abstract,  and  the  calculations 
contained  therein,  constituted  no  obligation  between  the  creditors  and  buyer,  and 
formed  no  qualification  of  the  contract  of  sale,  the  obligation  being  one  personal  to  the ' 
bankrupt.  It  was  settled  that  the  calculations  and  values  in  proven  rentals  were  not 
for  the  information  of  purchasers,  or  as  ground  of  warrandice,  but  merely  as  data  to 
assist  the  Court  in  fixing  the  upset  price.  The  purchaser  was  as  free  to  dispute  liability 
for  any  burdens  mentioned  in  them  as  if  they  had  not  been  alluded  to.  The  reclaimer, 
therefore,  in  acquiring  the  estate,  came  under  no  obligation  as  to  the  payment  in 
dispute,  and  the  payments  afterwards  made  by  him,  not  having  been  continued  for  the 
prescriptive  period,  could  not  bind  him. 

The  defenders  argued ; — (1)  This  was  not  a. question  of  title  to  landed  estate.  In 
a  question  like  this,  as  to  the  constitution  of  a  mortification,  long  usage  presumed  a 
written  grant.  This  was  so,  whether  the  person  founding  on  usage  was  an  ecclesiastic 
or  a  layman.  Usage  was  also  sufficient  to  prove  the  terms  of  the  original  grant.  The 
debtors  in  the  obligation  here  had  evidently  been  the  granter  and  his  successors  in  the 
estate,  for  the  tenants  had  always  been  taken  bound  to  pay  the  reader's  salary.  The 
effect  of  usage  in  presmning  a  written  grant  was  not  confined  to  the  case  of  ecclesiastics. 
Here  the  obligation  was  really  in  favour  of  the  kirk-session,  and  the  office  was  really 
an  ecclesiastical  one.  But  the  presumption  extended  to  obligations  in  favour  of 
laymen,  though  longer  usage  was  required  to  raise  the  presumption  in  their  favour.* 
Many  of  the  cases  on  this  subject  did  not  proceed  on  the  specialty  of  the  creditor  in 
the  obligation  being  an  ecclesiastic,  and  in  many  of  them  the  rights  were  conceived  in 
favour  of  laymen.t     (2)  The  fact  that  the  pursuer  had  acquired  at  a  judicial  sale  did 

parish?    The  Lord  Ordinary  cannot  hold  this  consistently  with  the  view  which  he 
takes  of  the  true  character  of  the  burden. 

"The  question  raised  is,  however,  of  a  peculiar  character,  and  one  in  which  the 
pursuer  has  an  obvious  interest  to  obtain  an  authoritative  judgment  in  this  Court." 

»  Burnet  v,  Gib,  M.  15,640. 

t  Stair,  iv.  45,  17 ;  Minister  of  Greenock  v.  The  Magistrates  and  Council,  Dec. 
21,  1757,  F.  C. ;  Minister  of  North  Leith  v.  Merchants  of  Edinburgh,  Feb.  10,  1666, 
M.  10,890;  Douglas  v.  Town  of  Jedburgh,  July  18,  1661,  M.  10,889;  Earl  of 
Callander  v.  Town  of  Stir^ng,  July  11,  1672,  M.  10,892 ;  Skirving  v,  Smellie,  Jan.  19, 
1803,  M.  10,921 ;  Wrights  of  Glasgow  v.  Crosse,  March  8,  1765,  M.  1961 ;  Solicitors 
before  the  Supreme  Courts  v.  Clerks  to  the  Signet,  Feb.  25,  1800,  M.  App.,  College  of 
Justice,  No.  1 — affd.  4  Paton's  App.  326 ;  Turnbull  and  Kirk-Session  of  Kippen  v. 
M'Claws,  Aug.  10,  1756,  M.  8013;  Procurator-Fiscal  of  Paisley  v.  Incorporation  of 
Wrights,  Feb.  17,  1761,  M.  1956;  Kirk-Session  of  Dumfries  v.  Incorporation  of 
Squaremen,  Feb.  18,  1783,  M.  8018 ;  Kirk-Session  and  Heritors  of  Leith  v.  Scott,  &c., 
Uov.  23,  1832,  11  S.  75 ;  Craftsmen  of  Canongate  v.  Heritors,  June  1743,  5  B.  S.  730. 
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not  place  him  in  any  different  position  from  his  predecessors.  A  judicial  sale  waB  a& 
adjudication,  but  an  adjudication  as  of  a  trustee,  Tirhereby  the  estate  came  to  him 
burdened  as  it  had  been  in  the  bankrupt's  hands.  It  was  also  a  reduction-improbatioii, 
but  [583]  nierely  to  the  effect  of  setting  aside  claims  which  fell  to  be  made  and  ex- 
tinguished in  the  ranking.  The  reader's  salary  was  not  of  that  nature.  It  did  not, 
any  more  than  stipend,  fall  to  be  paid  off.  Further,  burdens  fully  disclosed  at  the  sale 
could  not  afterwards  be  repudiated  by  the  purchaser.  The  reader's  salary  had  beai 
stated  in  the  memorial  and  abstract  as  a  burden  continuing  on  the  lands,  and  the  estate 
had  been  acquired  by  the  pursuer  on  that  footing.  If  this  was  a  public  burden,  there 
could  be  no  question  that  it  was  not  extinguished.  Public  burdens  might  originate  in 
long  usage.  To  render  an  exaction  a  public  burden,  it  was  not  necessary  that  it  should 
be  payable  by  the  public ;  it  was  sufficient  if  it  were  paid  for  public  purposes,  and  to  a 
public  officer.  The  reader  here  was  truly  a  public  officer,  appointed  by  the  kirk-session; 
the  creditors  in  the  obligation.  That  the  office  was  public  appeared  from  the  reports  of 
cases  where  the  patronage  of  the  office  had  been  dealt  with  as  a  matter  of  civil  right 
At  all  events,  even  if  it  were  not  strictly  a  public  burden,  the  parties  to  the  judicial 
sale  had  treated  it  as  such.  * 
At  advising, — 

Lord  Justick-Clerk. — A  variety  of  points  of  interest  and  importance  were  argued 
before  us  in  this  case,  and  I  shall  shortly  state  my  opinion  on  them,  although  there  is 
only  one  of  them  which  I  have  found  to  be  attended  with  difficulty. 

Without  resuming  the  admitted  facts,  I  think  it  has  been  sufficiently  established, 
that  from  a  period  prior  to  1670,  down  to  the  institution  of  the  present  action,  the  stud 
in  dispute  has  been  annually  paid  by  the  proprietor  of  the  estate  of  Elsness  to  the  reader 
or  precentor  of  the  parish  of  Lady.  Although,  during  that  period,  the  holder  of  that 
office  seems  generally,  if  not  uniformly,  to  have  been  the  schoolmaster  also,  the  payment 
is  shewn  to  have  been  made  to  the  holder  of  the  office  as  such,  and  I  see  no  reason  to 
doubt  that  the  office  of  precentor,  even  although  it  may  not  be  essential  in  the  Presby- 
terian system,  may  by  itself,  or  through  the  kirk-session,  be  the  subject  of  a  permanent 
gift,  benefaction,  or  obligation.  I  think  it  is  also  established  that  during  the  whole  of 
this  period,  until  the  lands  were  bought  by  the  pursuer  at  a  judicial  sale  in  1840,  thej 
had  never  passed  into  the  hands  of  a  singular  successor. 

In  these  circumstances,  I  am  of  opinion  that  this  long  continued  usage  implies  an 
antecedent  obligation.  There  is  no  writing  constituting  any  such  obligation,  and  it  is 
proved  that  during  the  whole  period  to  which  the  proof  extends  none  existed.  Still,  as 
against  those  by  whom  these  sums  were  paid,  and  their  representatives  succeeding  to  the 
lands,  I  think  that  the  usage  proved  is  sufficient  to  establish  the  claim. 

The  claim,  however,  can  in  no  view  rest  on  the  footing  of  a  public  burden.  A  public 
burden  must  not  only  have  a  public  object,  but  have  its  origin  in  public  authority.  I 
do  not  say  that  a  customary  payment  made  for  time  immemorial  for  a  public  object,  by  a 
body  of  heritors  or  ratepayers,  might  not  be  held  obligatory,  without  necessity  to  prove 
its  original  constitution.  But  in  such  a  case  the  long  continued  usage  would  raise  a  pr^ 
sumption  of  some  public  act  by  a  competent  authority  imposing  the  burden,  or  at  least 
of  some  equivalent  mutual  contract.  But  there  is  no  room  for  such  a  presumption  here, 
as  the  payment  has  been  confined  to  one  out  of  several  heritors ;  and  although  the  office 
favoured  may  be  considered  public,  the  obligation  in  its  favour  can  only  rest  on  the 
footing  of  private  grant 

There  thus  remain  two  questions  in  this  declarator  of  immunity — 1st,  whether  the 
obligation  thus  presumed  attaches  to  the  lands,  or  any  part  of  them  1  audi,  2d,  whether, 
if  it  remained  personal,  it  was  capable  of  being  transmitted,  or  has  been  transmittal, 
against  a  singular  successor,  as  a  condition  or  qualification  of  his  right  ? 

[584]  As  to  the  first,  I  am  of  opinion  that  there  is  no  evidence  that  this  obligation 
ever  attached  to  the  lands,  or  from  which  such  a  burden  can  be  inferred.  If  we  were 
to  reason  simply  from  historical  conjecture,  we  might  surmise  that  this  payment  had  its 
origin  in  some  old  mortification  in  favour  of  the  reader  of  tKe  parish,  at  a  time  when 
that  office  was  truly  of  an  ecclesiastical  character.  But  of  this  there  is  no  evidence,  and 
it  is  quite  consistent  with  all  which  has  been  proved  that  it  had  a  different  and  more 

*  Nisbet  V.  Kirk-Session  of  St.  Cuthberts,  Nov.  17,  1773,  M.  8016 ;  Magistrates  of 
Elgin  V.  The  Minister  and  Kirk-Session,  Dec.  4,  1740,  M.  13,124;  Magistrates  of 
Linlithgow  v.  The  Kirk-Session,  Dec.  4,  1739,  M.  2304. 
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# 
recent  origin.     But  the  absence  of  a  written  title  of  any  kind  is  of  itself  fatal  on  this 
head. 

Two  suggestions  were  pressed  in  argument  with  a  view  to  avoid  this  difficulty,  to 
which  I  am  not  disposed  to  attach  much  importance.  It  was  said  that  the  want  of  a 
written  title  might  be  supplied  by  the  fact  that  the  lands  were  originally  udal,  and  that 
possession  was  therefore  the  only  title  required.  But  this  proposition  fails  both  in  fact 
and  in  law.  It  is  not  proved  that  these  lands  were  ever  udal,  and  if  this  had  been 
proved,  the  fact  that  the  lands  have  been  held  by  feudal  tenures  for  more  than  a 
century  would  entitle  a  singular  successor  to  be  free  of  any  burdens  not  disclosed  by 
the  records. 

The  other  view,  which  was  very  learnedly  illustrated  at  the  debate,  was  founded  on 
the  privileges  accorded  to  churchmen  in  allowing  possession  to  stand  in  place  of  a  written 
title  to  the  holder  of  a  benefice.  It  is  true  that  the  rule  Decennalis  et  trienncUis 
possessor  non  tenetur  docere  de  titvlo^  etiam  in  causa  falsi,  raises  a  presumption  in 
favour  of  the  existence  of  a  title,  although  none  might  be  produced,  and  in  this  respect 
differs  entirely  from  the  ordinary  effect  given  to  possession  as  a  foundation  of  prescription. 
But  the  rule  is  one  in  favour  of  ecclesiastics  only,  and  was  introduced  for  the  protection 
of  the  benefices  of  the  Church.  There  is  no  recorded  instance  of  its  receiving  effect  in 
favour  of  a  layman,  not  even  in  the  case  of  sums  devoted  to  pious  uses.  But  the  pre- 
centor of  the  parish  is  not  an  ecclesiastic,  but  is  a  layman.  His  office  is  in  no  respect 
spiritual ;  he  is  the  servant  of  the  kirk -session,  by  whom  he  is  appointed,  and  may  be 
dismissed,  and  to  whom  he  is  responsible.  The  case  of  Burnet  v.  Gib,  which  was  cited 
from  the  bar,  and  which  is  very  imperfectly  reported,  is  not,  even  in  its  terms,  an 
authority  to  the  contrary,  for  the  plea  was  maintained  by  a  minister,  although  he  was 
only  a  catechist  at  a  chapel  of  ease. 

As  to  the  thirty  years' prescription  introduced  by  the  Act  of  Sederunt  1612,  in  favour 
of  rights  to  church  lands,  the  same  reply  seems  equally  sufficient,  but  it  is  doubtful  if 
that  provision  has  any  application  excepting  to  church  lands  or  rents  enjoyed  before  the 
Reformation. 

The  strength  of  the  case  of  the  defenders,  however,  seems  to  lie  in  the  second 
branch  of  the  argument.  It  is  said  that  admitting  that  this  is  not  a  real  burden, 
still  the  pursuer  bought  the  lands  gn  the  footing  of  being  subject  to  it,  that  it 
formed  a  deduction  from  the  price  which  he  paid,  and  that,  therefore,  he  has  received 
full  value  for  it ;  and  that,  in  accordance  with  and  in  testimony  of  the  good  faith 
of  the  bargain,  he  has  paid  the  amount  without  question  for  more  than  twenty 
years. 

I  cannot  say  that  I  have  found  this  an  easy  question.  If  the  pursuer  had  acquired 
by  an  ordinary  contract  of  sale  and  purchase,  the  price  being  calculated  on  a  rental 
in  which  this  burden  was  deducted  as  a  charge  on  the  purchaser,  and  under  the  ordinary 
clavises  of  warrandice  by  the  seller,  and  relief  by  the  purchaser,  and  the  purchaser  had 
thereafter  paid  the  amount  for  more  than  twenty  years,  I  think  the  seller's  claim  for 
relief  of  the  obligation  would  have  been  a  very  strong  one.  The  obligation  would  not, 
indeed,  have  burdened  the  laud ;  but  would  probably  have  effectually  bound  the  pur- 
chaser as  an  implied  condition  of  the  contract,  and  the  creditor  in  the  right  itself  might 
probably  have  perhaps  pleaded  a  jvs  qtKssitum  in  the  obligation  so  transferred  and 
adopted.  In  the  present  case  the  equitable  considerations  are  so  similar  that  it  is  im- 
possible not  to  regret  that,  the  purchaser  having  the  difference  of  price  in  his  pocket, 
and  after  payment  of  the  burden  for  so  many  years,  the  present  question  should  have 
been  raised. 

After  full  consideration  I  have  been  entirely  unable  to  give  this  effect  to  the  pur- 
chaser's title  in  this  case.  He  bought  at  a  ranking  and  sale.  He  stands  in  no  legal 
relation  to  the  bankioipt.  He  has  no  warrandice  from  him,  nor  did  he  [585]  grant  him 
any  obligation  of  relief.  The  creditors  are  his  authors,  and  they  are  liable  in  warrandice 
only  to  the  extent  of  the  dividend  they  draw.  The  title  is  conclusive  against  the 
bankrupt,  and  all  deriving  right  from  him ;  and  the  purchaser  takes  the  property  free 
of  all  claims  for  which  the  bankrupt  was  personally  liable. 

It  is  quite  true  that  in  the  proven  rental,  as  stated  in  the  memorial  and  abstract,  the 
payment  in  question  is  deducted  among  the  public  burdens ;  and  that  the  memorial  and 
abstract  was  not  only  patent  to  purchasers,  but  is  directly  incorporated  with  the  title  of 
the  pursuer.  But  it  only  forms  part  of  that  title,  or  is  the  subject  of  warrandice  by  the 
creditors,  in  so  far  as  regards  the  description  and  identity  of  the  subjects  sold.     As  this 
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obligation  was  only  personal  to  the  bankrupt,  the  creditors  in  the  ranking  and^sale  were 
not  bound  by  it ;  and  unless  the  mention  of  it  in  the  calculations  on  which  the  upset 
price  was  fixed  was  part  of  the  conditions  of  the  sale,  the  fact  can  be  of  no  importance 
to  this  argument. 

Now,  it  is  well  settled  that,  with  these  calculations,  neither  creditors  nor  purchaser 
have  any  concern.  The  matter  is  so  well  and  aptly  expressed  by  Mr.  Bell  that  I  may 
as  well  give  my  opinion  on  this,  the  cardinal  point  of  the  case,  in  his  words.  He  says 
(Com.  ih  p.  284)  : — "  In  private  sales  it  may  sometimes  be  a  question  of  nicety  what  is 
to  be  held  as  a  description  of  value  or  advantages  implying  warrandice.  But  in  judicial 
sales  the  general  rule  is,  that  the  purchaser  is  to  trust  to  no  statement  that  may  be  held 
out  of  value,  or  of  peculiar  advantages.  His  business  is  to  examine  everything  for  him- 
self, and  to  proceed  only  on  th^  information  which  he  so  acquires,  for  the  measurements 
and  values  stated  in  the  proven  rental  are  not  intended  for  the  information  of  purchasers, 
or  as  grounds  of  warrandice,  but  for  the  purpose  merely  of  serving  as  data  to  the  Ck)iirt, 
in  deciding  on  the  question  of  bankruptcy,  and  in  fixing  the  upset  price." 

If  these  views  be  sound,  they  are  conclusive  of  the  question  now  in  dispute.    For 
if  these  calculations  of  value  constituted  no  obligation  between  seller  and  purchaser, 
and  formed  no  qualification  of  the  contract  of  sale  between  them,  they  can  have  no 
such  effect  with  a  third  party  ;  and  the  purchaser  was  left  as  much  at  liberty  to  dispute      t 
his  liability  for  any  of  the  burdens  mentioned  in  the  memorial  and  abstract  as  if  thev      £ 
had  never  been  alluded  to.  .^ 

I  am  therefore  of  opinion  that  the  pursuer  in  purchasing  these  lands  came  under  no 
obligation  as  regards  the  payment  now  in  dispute ;  and,  if  so,  his  subsequent  submitting 
to  the  burden,  although  long  continued,  not  having  lasted  during  the  prescriptive  period, 
he  is  still  entitled  to  be  free. 

Lord  Ardmillan. — I  have  only  to  say  that  I  concur  entirely  in  the  opinion  which 
has  just  been  delivered  by  the  Lord  Justice-Clerk.  I  wish  to  make  just  one  qualifying 
remark,  namely,  that  I  am  by  no  means  satisfied  that  if  this  had  not  been  a  purchase 
at  a  judicial  sale,  a  claim  could  have  been  enforced  against  a  singular  successor. 
Standing  upon  no  writing  whatever,  never  having  been  previously  paid  by  any  singular 
successor,  and  never  at  any  period  having  entered  the  title,  I  have  serious  doubts  whether 
it  could  have  been  enforced  against  a  singular  successor  even  if  the  purchase  had  not 
been  at  a  judicial  sale.  I  concur  also  with  tSe  Lord  Justice-Clerk  in  the  separate 
ground  upon  which  he  has  put  it. 

Lord  Dbas. — This  is  an  action  of  declarator  of  immunity  from  the  annual  burden 
or  mortification  mentioned  by  the  Lord  Justice-Clerk.  The  pursuer  of  the  action  does 
not  dispute  that  this  annual  sum, — a  conversion  for  that  which  was  originally  grain  and 
other  fungibles, — had  been  paid  by  him  and  his  predecessors  in  the  estate  of  Ekness 
for  time  immemorial  prior  to  the  raising  of  this  action.  He  does  not  say  or  propose 
that  the  payment  shall  hereafter  be  made  by  a  difierent  party  than  himself,  nor  does  he 
say  or  propose  that  he  $hall  be  relieved  of  it  in  one  character  only, — that  is  to  say,  as 
proprietor  of  the  lands, — but  he  concludes  for  absolute  immunity,  on  the  footing  that 
the  payment  has  been  all  along  voluntary,  and  is  now  to  cease  entirely.  He  calls  in  the 
action  [686]  ^^^  reader  or  precentor,  the  kirk-session  of  the  parish,  and  the  school- 
master,— the  latter  of  whom  makes  no  claim,  but  is  admitted  to  be  the  only  party,  other 
than  the  kirk-session  and  precentor,  who  could  conceivably  make  anij^  claim.  The 
question  is,  whether  the  pursuer  has  proved  enough  to  entitle  him  to  the  decree  of 
declarator  of  immunity  concluded  for  1 

The  payment  in  question  is  undoubtedly  of  the  nature  of  a  mortification,  payaU? 
to  the  kirk-session  of  the  parish  for  behoof  of  the  reader  or  precentor,  or  to  aid  the  kirk- 
session  in  paying  the  salary  of  the  reader  or  precentor.  That  payment  originated  so  far 
back  as  to  be  not  only  beyond  living  memory,  but  beyond  the  practicability  of  tracing 
its  origin  in  the  documents  regarding  it  which  are  still  extant,  although  these  extend 
backwards  for  the  greater  part  of  a  century  and  a  half.  From  these  documents  we  find 
that,  as  far  back  at  all  events  as  1739,  the  payment,  or  its  equivalent  in  kind,  had  been 
in  use  to  be  made  as  a  "  mortification  "  to  the  reader  or  clerk  of  Ladykirk,  who  h  now 
represented  by  the  precentor.  In  any  view  (and  what  is  enough  for  the  present  pur- 
pose) it  neither  is  nor  can  be  disputed  that  fur  time  immemorial  and  far  beyond  the 
years  of  prescription,  prior  to  the  judicial  sale  in  1840,  this  payment  had  been  made  eo 
nomine  by  the  predecessors  of  the  pursuer,  proprietors  of  the  lands  of  Elsness ;  and  that 
it  continued  to  be  paid  by  the  pursuer  himself,  after  his  purchase,  for  at  least  twenty- 
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four  years,  and  it  is  only  now  that  he  disputes  the  payment,  and  asks  for  declarator  of 
immunity. 

Two  leading  questions  consequently  arise.  First,  whether  the  predecessors  of  the 
pursuer  in  the  lands  of  Elsness  could  have  succeeded  in  such  a  declarator  of  immunity  1 
and  second  (if  they  could  not),  whether  the  pursuer  is  entitled  so  to  succeed  1 

With  reference  to  the  first  of  these  questions,  we  must  look  to  the  nature  of  the 
burden.  There  is  no  dispute  here  as  to  a  title  to  a  landed  estate.  According  to  our 
law  and  practice,  no  length  of  possession  will  give  a  title  to  a  landed  estate,  without  the 
appropriate  writing  or  writings  on  which  the  possession  proceeds.  If  the  individual 
who  has  been  immemorially  in  possession  of  the  lands  as  proprietor  finds  himself  with- 
out the  necessary  written  title-deeds,  he  has  two  remedies, — one  which  we  are  very 
^miliar  with,  namely,  an  action  of  proving  the  tenor,  if  some  portion  only  of  the  titles 
has  been  lost  or  destroyed, — and  another,  which  is  mentioned  by  Lord  Stair,  iv.  45,  17 
(4th  subdivision),  if  there  are  no  title-deeds  existing  at  all,  and  no  adminicles,  in  which 
case  he  may  conclude  for  decree  of  declarator  that  he  is  truly  the  proprietor.  The 
present,  however,  is  not  a  question  as  to  the  title-deeds  to  land  at  all.  In  such  a  question 
churchmen  have  a  privilege  which  others  have  not.  Their  title-deeds  are  presumed  to 
have  been  lost  in  troublous  times,  such  as  those  of  the  Reformation,  and  a  certain 
short  period  of  possession  entitles  them  to  continue  to  possess.  Nobody  else  has  that 
particular  privilege.  But  with  respect  to  writings  which  are  not  alleged  to  be  titles  to 
land, — writings,  for  instance,  constituting  a  mortification  payable  by  an  individual,  his 
heirs  and  successors,  to  another  individual,  or  body  of  individuals,  or  corporation, 
for  some  particular  purpose,  the  presumption  of  a  written  grant  or  antecedent  agree- 
ment, in  accordance  with  prescriptive  usage,  is  equally  available  to  laymen  as  to 
ecclesiastics. 

A  mortification  such  as  the  present  would  no  doubt,  in  its  origin,  require  to  be 
constituted  by  writing ;  but  the  writing  would  not  require  to  be  a  formal  writing  like 
the  grant  or  conveyance  of  a  landed  estate.  Any  sort  of  writing  would  do  which 
expressed  the  granter's  meaning,  such  as  a  letter  to  the  kirk-session,  which  they  might 
preserve,  or  engross  in  their  books ;  and  it  is  only  the  existence  of  some  writing  of  that 
kind,  however  informal,  which  requires  to  be  presumed  from  the  usage  in  the  present 
case  in  order  to  satisfy  the  law  on  the  subject.  That  long  usage  may  be  sufficient  to  pre- 
sume the  original  existence  of  such  a  writing  appears  to  me  a  proposition  which  admits 
of  no  doubt. 

It  is  true  that  the  writing  creating  such  a  mortification  might  vary  in  its  terms.      It 
might  bear  to  bind  the  granter  and  his  heirs  and  successors  in  a  particular  estate  ;  or  it 
might  bind  the  granter  and  his  heirs  and  successors  generally.     But  the  same  long  usage 
which  proves  that  there  was  a  grant  may  competently  prove  the  terms  of  the  grant.    And 
here  it  appears  that  so  far  back  [587]  ^  ^^^^  ^  traced  it  has  been  the  heirs  and  succes- 
sors of  the  granter  in  possession  of  the  estate  of  Elsness  who  implemented  the  obligation. 
I  think  we  have  sufficient  evidence  of  that.     The  summons  of  1822  was  brought  by  the 
schoolmaster,  in  his  character  of  reader  or  precentor  of  Ladykirk,  against  the  then  pro- 
prietor, for  "  the  arrears  of  salary  payable  out  of  the  lands  of  Elsness,'*  to  the  school- 
master, "  as  reader  or  precentor  of  Ladykirk  in  Sanday,  according  to  use  and  wont,"    In 
the  defences  it  was  admitted  that  the  defenders'  predecessors  in  the  lands  of  Elsness 
*'  were  in  the  practice  of  paying  to  the  schoolmaster  or  the  reader  some  articles  in  kind 
which  at  that  time  were  of  little  value."     But  it  was  said  that  there  was  no  obligation, 
"  and  therefore  it  was  unquestionably  in  the  power  of  the  proprietor  of  the  lands  to 
stop  the  donation,  which  was  entirely  optional  to  himself."    In  the  answers  to  these 
defences  the  pursuer  of  the  action  stated,  "  In  all  the  leases  of  Elsness  the  tenants  were 
taken  bound  to  pay  the  same,  along  with  the  superior's  duties  and  minister's  stipend 
payable  out  of  these  lands."  And  in  proof  of  this  there  was  quoted  the  tutorial  inventory 
of  John  Traill  of  Elsness  in  1772,  which  was  referred  to  as  among  the  records  of  the 
Sheriff-court,  and  in  which  one  of  the  tenants  had  deponed  that  he  paid  a  specified  amount 
of  yearly  rent,  besides  "  the  yearly  payment  to  the  minister  and  reader  of  Lady  parish," 
and  the  answers  went  on  to  say  that  if  this  was  denied  it  could  be  proved  by  the  tenants 
that  they  were  so  bound  by  their  tacks.    Replies  were  put  in  by  the  proprietor,  in  which 
he  made  no  denial  of  the  fact,  which,  if  denied,  the  other  party  had  offered  to  prove,  that 
in  all  the  leases  of  Elsness  the  tenants  were  taken  bound  to  pay  the  reader's  salary  along 
with  the  stipend,  and  had  immemorially  done  so. 

In  his  answers  the  pursuer  of  that  action  had  set  forth  that  his  "  action  was  in  fact 
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carried  on  for  behoof  of  the  kirk-session/'  In  the  replies  the  proprietor  accepted  this 
view,  and  at  the  same  time  made  no  denial  of  the  immemorial  payment,  but  alleged 
that  it  had  been  paid  as  part  of  the  salary  of  the  schoolmaster  and  superseded  by  the 
assessment  subsequently  laid  upon  the  proprietor  in  common  with  the  other  heritors. 
The  Sheriff-substitute,  who  happened  to  be  a  gentleman  peculiarly  acquainted  with 
the  office  of  reader,  being  one  of  our  most  authoritative  modern  writers  upon  church 
law,  observed,  in  the  note  to  his  interlocutor,  in  the  first  place,  that  the  office  of  pre- 
centor or  reader  was  totally  distinct  from  that  of  schoolmaster,  and,  in  the  second  place, 
that  "there  was  very  good  evidence,  indeed  the  fact  was  not  disputed,  that  for  a 
century  past  the  proprietors  of  Elsness  had  regularly  i)aid  annually  the  reader's  salary 
pursued  for,  without  objection."  Upon  the  same  principle,  therefore,  that  us^  pre- 
sumes an  anterior  writing,  I  hold  that  here  we  have  sufficient  evidence  that  the  writing 
bore  to  bind  the  granter's  successors  in  the  lands  of  Elsness  as  well  as  himself.  That 
construction  of  the  obligation  appears  to  have  been  acted  on  for  a  period  of  about  a 
century  and  a  half  prior  to  Martinmas  1814.  Accordingly  it  was  for  the  arrears  due 
from  and  after  Martinmas  1814  that  the  Sheriff-court  action  was  instituted,  and  decree 
given.  The  same  construction  of  the  obligation  continued  to  be  acted  on  by  the 
proprietor  down  to  1840,  when  the  lands  were  sold  to  the  present  pursuer,  who  in  like 
manner  understood  and  acted  on  that  construction  down  to  1864,  a  period  of  twenty- 
four  years  or  thereby  after  his  purchase. 

Now,  it  has  been  contended  that,  notwithstanding  all  that  had  thus  passed  prior  to 
1840,  the  then  proprietor  of  Elsness  was  not  bound  either  to  have  continued  the  pay-  I 
ment  or  to  have  taken  any  purchaser  to  whom  he  might  sell  the  lands  bound  to  pay  it 
It  seems  to  be  conceded  that  if  the  payment  had  been  due  to  an  ecclesiastic,  the  pre- 
sumption of  a  corresponding  grant  would  have  arisen  and  been  sufficient.  But  it  is  said 
that  this  is  not  a  question  with  an  ecclesiastic,  but  with  a  layman,  and  that  the  law 
applicable  is  consequently  different.  The  defenders,  on  the  other  hand,  without 
admitting  any  difference  in  the  law,  say  that  the  kirk-session,  who  are  the  real  creditors 
in  the  obligation,  are  an  ecclesiastical  body,  and  that  the  precentor,  in  so  far  at  least  as 
he  comes  in  place  of  and  represents  the  reader,  holds  an  ecclesiastical  office.  But,  with- 
out impugning  that  view,  I  do  not  think  it  necessary  to  rest  upon  it.  Some  of  the 
cases  in  the  books  undoubtedly  relate  to  payments  to  ecclesiastics.  But  that  does  not 
affect  their  authority  as  precedents  upon  the  general  point,  that  long  usage  presume  a 
[588]  grant.  The  law  upon  that  subject,  apart  from  feudal  rights  (which  are  not 
involved  here),  is,  I  take  it,  the  same  with  respect  to  laymen  as  with  respect  to  ecclesi- 
astics* The  difference  in  favour  of  ecclesiastics  is  simply  in  the  length  of  the  usage 
required, — not  in  the  rule  itself,  that  long  usage  presumes  a  grant.  Here  it  is  not 
necessary  to  go  upon  the  shorter  period  pleadable  by  ecclesiastics,  because,  if  any 
period  at  all  will  do  for  laymen,  the  period  is  obviously  long  enough  here.  Keeping 
this  in  view,  let  us  look  at  some  of  the  cases : — 

The  case  of  the  Magistrates  of  Greenock,  December  21,  1757  (Fac.  CJolL),  was  a  case 
where  certain  of  the  inhabitants  of  Greenock  had  been  in  use  for  forty  years  to  pay  a 
sum  to  the  minister,  as  a  sort  of  supplement  to  his  stipend,  and  this  payment,  it  was 
found,  they  were  consequently  bound  to  continue.  I  do  not  see  that  that  proceeded 
upon  the  specialty  of  the  minister  being  an  ecclesiastic ;  for  the  usage  founded  upon, 
and  held  to  be  proved,  was  not  usage  for  any  shorter  period  pleadable  by  an  ecclesi- 
astic, but  usage  for  the  period  of  forty  years.  The  report  in  the  Faculty  Collection 
refers  to  an  older  case  of  Birnie  v,  the  Earl  of  Nithsdale,  November  29,  1698,  in  which 
the  weavers  of  the  parish  or  place,  although  not  an  incorporation,  were  held  bound  hy 
long  usage  to  continue  to  pay  to  the  minister  a  certain  duty  for  each  loom  in  the  parisL 
A  decision  upon  the  same  principle  had  been  given  in  the  still  older  case  of  the 
Minister  of  Korth  Leith  v.  the  Merchants  of  Edinburgh,  February  10,  1666,  M.  10,890, 
where  a  duty  upon  certain  kinds  of  fish  was  claimed  from  the  merchants  although  not 
within  the  parish,  and  the  Lords  "  found  forty  years'  possession  proven  of  said  burden, 
and  therefore  decerned." 

I  do  not  discover  that  in  these  cases  the  Court  went  upon  any  peculiarity  applicable 
to  ecclesiastics.  But  apart  from  that,  can  any  one  maintain  that,  according  to  the  law 
of  Scotland,  the  presumption  from  long  usage  of  an  anterior  writing  is  confined  to  cases 
of  ecclesiastics  ?  Take  the  case  of  dry  multures,  which  are  payments  a  proprietor  has 
been  in  the  habit  of  making  without  reference  to  the  service  that  he  gets  from  the  mill. 
These  are  presumed  from  prescriptive  usage,  whether  those  paying  them  have  been  in 
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the  practice  of  grinding  corn  at  the  mill  or  not,  because,  as  Erskine  says  (ii.  9^  28),  "  no 
man  is  to  be  supposed  fool  enough  to  pay  for  forty  years  together  a  duty  for  which  he 
receives  no  work,  if  he  could  not  be  compelled  to  it."  In  like  manner  with  reference  to 
the  perquisites  of  an  office,  it  is  not  necessary  that  the  office  should  be  ecclesiastical  to 
entitle  the  holder  of  it  to  claim  all  perquisites  he  has  enjoyed  past  memory,  as  is 
illustrated  by  the  case  of  Sheriff's  gloves,  Douglas  v.  the  Town  of  Jedbui^h,  M.  10,889, 
and  Earl  of  Callander  v.  Town  of  Stirling,  M.  10,892. 

Then  we  have  the  cases  of  incorporations,  such  as  Skirving  v.  Smellie,  19th  January 
1803,  M.  10,921,  in  which  it  was  expressly  found  that  prescriptive  exercise  of  the  rights 
and  privileges  of  an  incorporation  presumes  a  written  grant  constituting  the  corpora- 
tion, and  conferring  the  right  to  these  exclusive  privileges.  The  soundness  of  this 
doctrine  had  been  long  previously  conceded  in  the  case  of  the  Wrights  of  Glasgow,  8th 
March  1765,  M.  1961,  And  we  know  a  still  more  notable  instance  of  that  doctrine 
being  sanctioned  in  the  case  of  the  Solicitors  v.  the  Writers  to  the  Signet  of  Edinburgh* 
25th  February  1800  (M.  App.  College  of  Justice,  No.  1),  in  which  the  judgment, 
affirmed  in  the  House  of  Lords  7th  April  1802  (4  Paton's  App.  326),  proceeded  on  the 
footing  that  the  Writers  to  the  Signet,  who  had  no  crown  charter  of  incorporation, 
were  nevertheless  from  long  usage  to  be  held  a  corporate  body. 

An  illustration  of  the  same  principle  is  afforded  by  the  cases  in  which  it  has  been 
found  that  long  usage  is  sufficient  to  establish  an  exclusive  privilege  of  keeping  mort- 
cloths  for  hire,  and  to  prevent  their  being  lent  out  by  others,  even  gratuitously,  to  the 
prejudice  of  the  privilege.  This  was  so  decided  in  TurnbuU  and  the  Kirk-Session  of 
Kippen  against  a  body  of  Seceders  on  10th  August  1756,  M.  8013.  That  this  pro- 
ceeded not  upon  any  right  peculiar  to  kirk-^essions,  but  solely  on  the  usage,  is  clear 
from  similar  decisions  in  favour  of  other  bodies  who  were  able  to  prove  the  ne<5e9sary 
usage ;  as,  for  instance,  in  the  case  of  the  Procurator-Fiscal  of  Paisley  v,  the  Incorpora- 
tion of  Wrights,  17th  February  1761,  where  the  Magistrates  and  Council  were  held  to 
have  the  exclusive  privilege  in  respect  of  the  usage  ;  and  in  the  case  of  the  Kirk-Session 
of  Dumfries  v.  [589]  the  Incorporation  of  Squaremen,  18th  February  1783,  M.  8018, 
where  the  Squaremen,  and  not  the  kirk-session,  were  held,  in  respect  of  the  usage,  to  be 
vested  with  the  exclusive  privilege.  A  still  more  remarkable  instance  occurs  in  the 
case  of  the  Heritors  and  Kirk-Session  of  South  Leith  v,  Scott  and  Others,  23d 
November  1832,  11  S.  75,  where  a  friendly  society  (not  an  incorporation)  Had  been 
in  possession  for  above  a  century  of  the  burying-ground  of  Restalrig, — one  of  the 
burying-grounds  of  the  parish, — and  had,  during  that  time,  exercised  the  exclusive 
privilege  of  hiring  out  mortcloths,  at  highly  remunerative  rates,  letting  the  grass  in  the 
burying-ground,  exacting  dues  for  enclosing  private  lairs,  &c.,  but  without  any  written 
title  whatever.  The  judgment  went  in  favour  of  the  society,  on  the  ground  that, 
from  the  long  possession  of  the  burying-ground,  and  exercise  of  the  rights  specified,  a 
written  title  was  to  be  presumed. 

The  case  of  the  Craftsmen  of  Canongate  t\  the  Heritors,  June  1743,  5  Brown's 
Sup.  730,  is  an  important  precedent  of  a  different  class  in  support  of  the  same  principle. 
There  the  burgh  of  barony  of  Canongate  had  been  in  use  to  pay  part  of  the  ces3  of 
the  town  of  Edinburgh,  and  the  obligation  to  continue  to  do  so  was  not  disputed,  but  a 
controversy  arose  between  the  craftsmen  and  mechanics  of  Canongate,  and  the  heritors 
of  houses  in  Canongate,  whether  the  craftsmen  and  mechanics  who  were  i>osfiessed  of 
no  property  were  bound  to  bear  a  share  of  the  burden  along  with  the  heritors.  The 
craftsmen  and  mechanics  accordingly  brought  a  declarator  of  immunity.  But^  as  the 
rejjort  bears,  "  the  Lords,  in  respect  of  the  constant  custom,  time  out  of  mind,  presumed 
there  had  been  some  ancient  contract  or  agreement  betwixt  the  heritors  and  mechanics, 
and  therefore  assoilzied  the  defenders." 

It  appears  to  me,  therefore,  that  if  the  proprietor  of  Elsness,  prior  to  1840,  had 
brought  this  declarator  of  Immunity,  he  must  have  signally  failed.  Upon  that  leading 
point,  I  am  glad  to  observe,  from  the  able  and  clear  opinion  given  by  die  Lord  Justice- 
Clerk,  that  he  does  not  differ.  His  Lordship  is  further  of  opinion,  in  which  I  also 
agree,  that  if  this  had  been  a  sale  between  two  private  parties,  and  if  the  same  explana- 
tions had  been  made  to  the  purchaser  which  were  made  here,  it  would  have  been 
hopeless  for  that  purchaser  to  have  attempted  to  repudiate  or  throw  back  the  burden 
upon  the  seller  who  had  sold  to  him  £200  cheaper,  just  upon  the  ground  that  the 
purchaser  was  in  future  to  pay  the  burden. 

The  only  question  in  the  case  comes,  in  this  view,  to  be,  whether,  although  that 
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would  have  been  so  according  to  the  ordinary  principles  of  contract  in  a  private  sale,  it 
is  not  so  in  this  judicial  sale? 

Now,  I  humbly  think  that  a  misconception  lies  at  the  root  of  the  Lord  Justice- 
Clerk's  opinion  on  this  particular  point.  His  Lordship  seems  to  think  that  Mr.  Bell 
lays  it  down  that  the  purchaser  at  a  judicial  sale  may  shut  his  eyes  to  everything, — 
that  he  is  not  bound  to  look  at  rentals  or  procedure,  or  memorial  and  abstract,  or 
anything  else.  The  dictum  even  of  Mr.  Bell  would  hardly  have  sufficed  to  establish 
that  doctrine  if  he  had  laid  it  down.  But  I  do  not  think  he  does  so.  He  does  not  say 
that  the  right  which  a  purchaser  acquires  at  a  judicial  sale  is  in  all  respects  the  same 
with  that  of  an  individual  adjudger  for  an  individual  debt.  That  is  not  so  at  all  A 
judicial  sale  involves  three  things.  In  the  first  place,  it  is  an  adjudication.  In  the 
second  place,  it  is  a  reduction-improbation  to  set  aside  all  debts  and  grounds  of  debt 
which  could  have  been  and  ought  to  have  been  claimed  in  the  ranking ;  and,  in  the 
third  place,  it  is  a  contract  of  sale, — a  slump  sale,  no  doubt,  but  still  a  contract  of  sale 
between  seller  and  buyer ;  and  it  is  in  shutting  one's  eyes  to  that  that  the  fallacy  lies. 

(1)  A  decree  of  sale  is  an  adjudication  undoubtedly,  but  it  is  not  like  an  adjudica- 
tion by  an  individual  creditor  against  his  debtor.  It  is  more  like  the  adjudication  of  a 
trustee  on  a  sequestrated  estate,  the  difference  between  which  and  an  adjudication  bj 
an  individual  creditor  for  his  individual  debt  is  well  established.  The  individual 
creditor  takes  as  in  a  contest  with  and  adversely  to  the  other  creditors.  The  trustee 
takes,  to  a  great  extent  at  least,  tantum  et  tale  with  the  bankrupt.  He  takes  the  whole 
estate  and  the  whole  rights  of  the  bankrupt  for  behoof  of  the  general  body  of  creditors, 
subject  to  all  the  burdens  attaching  to  it.  The  adjudication  here  is  more  like  that  than 
like  the  other.  (2)  But  while  it  [5901^^  ^^^  ^^  adjudication,  it  is,  as  I  have  said, 
more  than  an  adjudication.  The  ordinary  adjudger  gets  no  reduction,  but  this  adjudica- 
tion is  accompanied  by  a  reduction-improbation,  which  sets  aside  all  debts  and  grounds 
of  debt  which  fell  to  be  claimed  and  extinguished  in  the  ranking.  It  does  not,  however, 
cut  off  and  set  aside  such  annual  burdens  as  do  not  fall  to  be  capitalised  and  paid  o£f  in 
the  ranking.  The  burden  now  in  dispute  did  not  fall  to  be  capitalised  and  paid  o£f  in 
the  ranking  any  more  than  the  minister's  stipend,  or  the  |X)or-rates,  or  other  such 
burdens  to  which  the  proprietor  was  liable.  But,  in  the  third  place,  the  transaction 
partakes^  of  the  character  of  a  contract  of  sale.  An  individual  adjudging  creditor 
bargains  with  nobody.  But  a  purchaser  at  a  judicial  sale  unquestionably  bargains 
with  the  sellers  (who  are  represented  by  the  common  agent),  although  the  conditions  of 
the  bargain  are  not  in  all  respects  the  same  as  in  a  private  sale.  The  sellers  make  up  a 
rental  and  a  valuation,  on  the  footing  of  which  they  fix  an  upset  price,  and  sell.  It  is 
a  slump  sale  no  doubt,  and  therefore  it  infers  no  further  warrandice  on  the  one  side, 
and  no  further  rights  on  the  other,  than  would  attach  to  a  voluntary  slump  sale.  But 
in  a  slump  sale  we  all  know  that  things  fully  explained  and  put  before  the  purchaser 
and  mutually  proceeded  upon  by  the  parties  cannot  be  repudiated  by  either  of  them. 
A  slump  sale  does  not  entitle  the  buyer,  in  bad  faith,  to  throw  back  upon  the  seller 
those  burdens  which  it  had  been  explained  and  understood  he  was  to  take  upon  him- 
self. It  is  by  laying  out  of  view  that  a  judicial  sale  involves  a  transaction  of  the  nature 
of  an  ordinary  slump  sale  that  the  conclusion  of  the  I^rd  Justice-Clerk  is  arrived  at 
Mr.  Bell  says  nothing  inconsistent  with  what  I  have  now  stated.  He  merely  says  that 
the  creditors  do  not  warrant  everything  that  is  set  forth  in  the  rental  or  in  the  memorial 
and  abstract.  The  purchaser  is  put  upon  his  inquiry,  and,  in  so  far  as  he  is  thus  pat 
on  his  inquiry,  he  is  not  entitled  to  come  back  afterwards  and  claim  warrandice.  l%at 
accordingly  is  the  nature  of  every  one  of  the  cases  referred  to  by  Mr.  Bell.  He  does 
not  say,  and  nobody  ever  said,  that  in  no  case  whatever  will  bad  faith  on  the  part  of 
the  seller  on  the  one  hand,  or  of  the  purchaser  on  the  other,  entitle  either  of  them  to 
look  back  into  the  proceedings  and  insist  on  what  was  stipulated  being  made  good. 
He  says  nothing  of  that  sort.  He  is  not  dealing  with  a  case  of  that  kind.  He  is 
dealing  with  the  warrandice  implied  in  the  proceedings.  In  short,  he  says  nothing 
which  is  not  applicable  to  an  ordinary  case  of  slump  sale,  in  which  some  things,  when 
not  expressed,  are  implied,  and  others  not  Here  the  matter  was  not  left  to  implication. 
It  was  put  before  the  purchaser  in  the  plainest  possible  terms.  In  the  proof,  and  in 
the  states  which  are  referred  to  in  the  proof,  as  well  as  in  the  memorial  and  abstract, 
the  existence  of  the  burden  and  its  nature  and  permanency  are  explained  in  the  most 
complete  manner.  In  the  evidence  of  Mr.  Barry,  for  instance,  who  was  factor  loeo 
dbseiUia  on  the  estate  of  £lsness,  he  states  the  rent  which  he  thinks  fair  and  adequate 
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for  the  estate ;  and  then  he  says — "from  which  there  fall  to  be  deducted  the  following 
annual  public  burdens,  namely,"  ^23,  3s.  2d.  sterling  of  stipend,  payable  to  the  minister, 
item  £5y  9s.  Id.  sterling  to  the  schoolmaster,  "  together  with  the  sum  of  £4,  9s.  6d. 
being  an  average  conversion  for  the  period  foresaid  of  certain  quantities  of  bear,  meal, 
and  butter,  paid  to  the  reader  of  Ladykirk  in  Sanday,  which  office  is  now  merged  in 
that  of  the  schoolmaster, ''  &c.  The  burden  was  thus  most  explicitly  stated,  not  as  a 
debt  to  be  paid  off  or  extinguished  by  reduction-improbation  in  the  process  of  ranking, 
but  as  a  burden  which  was  to  continue  to  be  paid  to  the  reader  of  Ladykirk ;  and 
although  Mr.  Barry  seems  to  have  assumed  that  the  office  had  been  merged  in  the 
office  of  schoolmaster,  that  is  of  no  moment  in  this  case,  where  no  such  result  is  con- 
tended for  by  the  schoolmaster,  or  anybody  else.  Mr.  Barry  further  depones,  "that 
after  deducting  the  said  public  burdens  from  the  gross  rental  before  specified,"  dej»onent 
is  of  opinion  that  the  price  should  be  a  sum  which  he  specifies.  In  the  state  of  pay- 
ments referred  to  in  his  evidence,  the  salary  is  again  specified  as  a  conversion  of  certain 
quantities  of  meal,  butter,  &c.,  amounting  to  £4,  9s.  6d.  per  annum,  and  a  note  is  added 
bearing,  "The  above  salary  is  payable  from  the  lands  of  Elsness  to  the  reader  of  Lady- 
kirk for  time  imniemorial."  In  like  manner,  in  the  memorial  and  abstract,  under  the 
head  of  public  burdens,  after  speci-[59l]-fying  the  unredeemed  cess  or  land-tax,  and  the 
schoolmaster's  salary,  we  have  this  : — "  There  is  also  payable  to  the  reader  of  Ladykirk 
in  Sanday  a  certain  quantity  of  bear,  meal,  and  butter,  which,  converted,  amounts  on  an 
average  of  six  years  to  £4,  9s.  6d."  Then  we  have  the  gross  rental  and  the  deductions 
from  it,  including  the  said  £4,  9s.  6d.  payable  to  the  reader  of  Ladykirk.  And  then 
follows  the  valuation  by  Messrs.  Kinnear  and  Polloxfen,  who  depone  that  they  have 
"  perused  the  proof  of  the  rental  of  the  lands  under  sale,  and  state  of  the  public  and 
other  burdens,  from  which  they  ascertain  that  the  free  proven  rental  of  said  estate  "  is 
so  and  so,  and  thereupon  they  fix  the  price  at  a  sum  obviously  less  by  the  amount  of 
capital  corresponding  to  the  annual  burden  of  £4,  9s.  6d.  than  it  would  have  been  if 
the  purchaser  had  been  to  be  free  of  that  burden. 

IJpon  the  footing  I  have  now  stated,  this  gentleman  buys  the  estate.  He  most 
unquestionably  buys  it, — whatever  the  law  may  do  for  him, — upon  the  footing  of 
becoming  liable  for  an  annual  public  burden  to  the  reader  or  precentor  of  Ladykirk 
of  £4,  9s.  6d.  That  he  quite  understoo<i  this  is  demonstrated  by  the  fact,  that  for 
nearly  a  quarter  of  a  century  he  acted  upon  the  footing  that  this  had  been  the  nature 
of  the  transaction,  by  paying  the  salary,  which  at  the  end  of  that  period  he  for  the  first 
time  disputes. 

If  this  be  in  its  nature  a  public  burden,  I  suppose  it  will  not  be  doubted  that, 
although  nothing  had  been  said  about  it,  the  purchaser  in  the  ranking  and  sale  would 
be  bound  to  continue  to  pay  it.  Now,  a  public  burden  is  a  comprehensive  phrase,  not 
limited  to  what  is  exigible  from  every  member  of  the  public,  or  even  from  everybody 
in  the  parish.  A  public  burden  may  have  more  than  one  origin.  It  may  originate  in 
statute,  but  it  may  also  originate  in  long  usage.  We  have  plenty  of  public  burdens 
that  depend  on  long  usage,  and  not  on  statute,  and  the  one  class  are  just  as  much  public 
burdens  as  the  other.  A  public  burden  does  not  necessarily  mean  a  burden  payable  by 
every  member  of  the  public,  or  by  the  whole  inhabitants  of  a  parish.  It  is  properly 
enough  called  a  public  burden  if  it  is  payable  to  a  public  officer,  and  for  a  public  purpose. 
That  the  readers  and  their  successors,  the  precentors,  were  and  are  public  officers,  I 
cannot  entertain  a  doubt.  The  kirk-session  is  a  public  body,  and  they  are  truly  the 
creditors  in  the  obligation  in  dispute,  as  was  mutually  admitted  in  the  action  of  1822, 
and  as  is  so  far  assumed  by  calling  them  as  defenders  in  this  action.  The  purpose  for 
which  they  claim  the  payment  is  to  provide  for  the  salary  of  the  reader  or  precentor, 
and  the  reader  or  precentor  is  himself,  as  I  have  said,  a  public  officer.  It  may  be 
(as  is  said)  that  the  kirk-session  might  appoint  one  of  their  own  number  one  day, 
and  another  of  their  number  another  day,  to  perform  the  duties  of  reader  and  pre- 
centor ;  but  if  so,  the  party  so  appointed  would  be  reader  and  precentor  for  the  time 
being,  and,  while  invested  with  the  office,  would  be  bound  to  perform  the  duties 
properly,  and  responsible  for  the  consequences,  as  every  public  officer  must  be,  if  he 
did  not  do  so.  If  he  were,  for  instance,  wilfully  to  proclaim  the  banns  of  marriage 
between  different  parties  than  those  who  had  given  in  their  names  for  the  purpose,  or 
causelessly  to  refuse  to  proclaim  them  at  all,  or  commit  any  other  misfeasance,  he  would 
be  responsible  in  a  court  of  law  for  the  consequences.  That  the  precentor  or  reader  is 
a  public  officer  is  confirmed  by  the  cases  in  which  the  patronage  of  the  office  has  beeix 
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dealt  with  as  matter  of  civil  right.  In  the  present  case,  it  is  recognised  as  being  in 
the  kirk-session ;  but  a  com])etition  for  such  patronage  has  been  entertained  in  this 
Court  again  and  again,  and  differently  decided  according  as  the  usage  was  found  to 
have  been  different.  In  some  cases  the  kirk-session  have  been  found  to  have  the  ex- 
clusive patronage,  as  in  the  case  of  Nisbet,  November  17^  1773  (M.  8016).  In  the 
case  of  the  Magistrates  of  Elgin  v.  The  Minister  and  Kirk-session,  December  4, 1740 
(M.  13,124),  the  magistrates  were  held  to  have  the  patronage  ;  and  in  the  case  of  The 
Magistrates  of  Linlithgow  i\  The  Kirk-session,  the  magistrates  and  town  council,  and  the 
kirk-session  jointly,  were  held  to  have  the  patronage, — ^the  result  in  each  case  depending 
upon  what  had  been  the  prescriptive  or  immemorial  usage.  In  one  of  these  cases,  viL 
that  of  the  Magistrates  of  Elgin,  the  mortification,  which  had  been  granted  for  the 
benefit  of  the  teacher  of  the  "  sang  *'  or  music  school,  was  held  to  have  become,  by  long 
usage,  payable  to  the  teacher  of  the  English  school. 

But  supposing  the  burden  in  dispute  not  to  have  been  a  public  burden  in  the 
[592]  strict  sense  of  the  term,  I  see  nothing  to  prevent  the  parties  from  having  dealt 
with  it,  in  the  ranking  and  sale,  upon  the  footing  of  its  being  so,  and  that  is  unques- 
tionably what  they  did.  It  was  entered  in  the  list  of  public  burdens  eo  nomine.  It 
was  deponed  to  by  the  skilled  valuators  as  one  of  the  "  annual  public  burdens  "  which 
was  to  continue  to  affect  the  estate,  and  which  fell,  consequently,  to  be  deducted  from 
the  rental  in  fixing  the  price.  And  the  import  of  the  whole  transaction  appears  to  me 
to  have  been  that  the  pursuer  undertook  to  pay  that  burden. 

If  this  be  so,  it  is  not  necessary  to  inquire  whether  the  burden  would  have  passed 
with  the  lands  under  a  sale,  whether  voluntary  or  judicial,  in  which  nothing  whatever 
had  been  said  upon  the  subject.  This  is  not  a  case  in  which  the  proprietors,  who  were 
under  the  obligation,  sold  and  transferred  the  lands  without  disclosing  to  the  purchaser 
that  the  burden  was  meant  to  be  transferred  also,  although,  if  the  pursuer  obtains  his 
decree  of  immunity,  it  appears  to  me  that  that  will  be  equivalent  to  holding  that  the 
former  proprietor  and  his  heirs  remain  liable  without  relief  against  the  pursuer.  The 
pursuer's  pleas  in  law  ate  to  the  effect  that  the  burden  is  not  exigible  either  from  him 
or  from  his  lands.  He  claims,  as  I  have  said  already,  total  immunity,  and  in  the  con- 
clusions of  his  summons  he  reserves  his  claim  and  action  for  repetition  of  what  he  has 
already  paid.  If  the  law  be  held  to  sanction  the  pursuer's  contention,  I  shall  regret  it, 
for  it  is  not  often,  I  think,  that  so  bold  an  attempt  at  injustice  has  been  successful. 

LoBD  Eenholhe. — I  shall  state  my  views  of  this  case  very  shortly,  after  the  ex- 
haustive opinion  delivered  by  Lord  Deas.  There  is  a  maxim  Nemo  debet  ex  alieno 
damno  lucrari,  1  do  not  mean  to  say  that  that  is  a  maxim  of  universal  application. 
One  can  conceive  a  case  where  a  party  in  the  exercise  of  just  rights  becomes  enriched 
at  the  expense  of  others ;  but  I  rather  think  that  in  nil  such  cases  the  party  who  so 
takes  the  benefit  must  be  in  a  position  to  shew  that  he  has  not  acted  nimiously. 

There  is  another  maxim  which  has  some  bearing  on  this  case,  Swnmujji  jus,  sunma 
injuria.  No  doubt  that  has  a  distinct  application  to  our  law,  as  I  suppose  it  had  in 
former  times.  It  is  conceivable  that  asserting  one's  strict  rights  may  be  attended  with 
extreme  hardship  to  some  other  parties.  Lut  wherever  that  extreme  hardship  and 
misfortune  will  attend  the  exercise  of  such  rights,  they  must  be  proved  to  be  rights 
indeed ;  and  any  doubt  as  to  the  positive  existence  of  the  right  will  make  a  court  of 
law  extremely  chary  in  allowing  the  exercise  of  that  supposed  right,  to  the  detriment 
and  loss  of  an  innocent  party.  I  do  not  mean  to  go  into  the  details  of  this  case,  but  I 
shall  only  remark  on  some  of  its  le-ading  features.  The  effect  of  long  continued 
possession  of  an  anniuty,  or  a  redditus — for  it  is  rather  that, — a  quantity  of  produce  from 
an  estate, — has  been  well  illustrated  by  the  many  cases  that  Lord  Deas  has  cited.  No 
one  doubts  that  at  the  foundation  of  the  long  continued  prestation  in  this  case  there 
must  have  been  obligation.  All  the  argument  in  the  case  presupposes  that.  Now, 
our  law  in  a  case  of  that  kind  presumes  a  title  such  as  corresponds  with  the  exercise 
of  the  right.  In  the  present  case,  it  is  part  of  the  produce  of  an  estate  that  is  the 
subject  of  the  right,  a  part  of  the  produce  in  the  shape  of  meal,  &c.,  of  the  lands  in 
this  parish,  for  parish  purposes,  whicli  must  have  formed  the  subject  of  the  original 
grant ;  and  if  we  are  to  suppose  an  original  grant  at  all,  it  must  be  such  a  grant  as 
would  correspond  with  the  nature  of  the  right ;  it  must  have  been  a  grant  of  a  portion 
of  the  produce  of  this  estate  payable  by  himself,  the  grantor,  and  his  successors  in  that 
estate.  It  is  true  that  the  prestation  has  been  commuted  into  a  money  payment,  but 
it  remains  nevertheless  a  prestation.     It  is  in  some  degree  a  right  in  rem  scriptum.    It 
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may  be  said  to  run  with  the  lands.  The  proper  parties  to  make  the  prestation  are  the 
proprietors  and  possessors  of  these  lands.  It  is  not  a  mere  matter  of  obligation  de- 
scending to  heirs  generally.  And  here  I  rather  differ  from  Lord  Deas's  opinion  that 
this  was  a  mere  personal  obligation ;  for  I  think  from  its  nature  it  must  have  been 
of  that  kind  that  was  incumbent  upon  the  proprietor  of  this  estate.  Now,  if  we  suppose 
that  the  proprietor  of  this  estate  had  made  a  written  grant  to  the  parish  or  the  parochial 
officer  of  a  certain  portion  of  the  produce  of  this  estate  against  [593]  himself  and  his 
successors,  the  very  nature  of  the  grant  renders  it  descendible  against  successors  in  the 
estate.  We  know  not  the  commencement  of  this  right ;  we  know  not  at  what  date  it 
originated;  but  I  think,  looking  to  the  whole  circumstances  of  this  case, — the  udal 
character  of  the  lands  in  Orkney,  and  the  very  recent  introduction  of  feudal  tenures, — 
that  in  all  human  probability  it  must  have  been  a  grant  that  was  incapable  at  the  time, 
or  at  least  not  usiial  at  the  time,  ever  to  be  clothed  with^  infeftment.  Grants,  in  the 
form  of  redditns  from  lands,  were  very  common  in  Scotland,  and  in  many  jJaces  they 
came  to  be  feudalised  or  qu<m  feudalised.  They  took  that  form  in  many  places  where 
infeftment  was  understood  to  be  the  badge  of  permanent  right  in  reference  to  these 
cases.  But  if  you  suppose  either  that  the  grant  was  made  before  such  feudal  tenures 
were  introduced  into  Orkney,  or  if  you  suppose  that  no  infeftment  followed  upon  it, 
you  have  a  case  in  which  the  grant  itself  and  its  completion  being  once  lost  never  could 
be  recovered  ;  and  unless  you  give  to  long  possession  the  effect  of  reviving  the  original 
grant,  as  it  must  be  supposed  to  have  been  framed,  you  in  fact  deny  any  effect  to  long 
possession.  Suppose  that  there  had  remained  in  the  hands  of  the  kirk-session  a  distinct 
written  grant  by  the  proprietor  of  this  estate, — ^^a  mortification  of  a  portion  of  the  pro- 
ceeds of  this  estate  in  the  parish,  and  that  that  title  did  not  require  to  be  supplied  by 
presumption  following  upon  long  possession,  but  that  it  had  actually  existed  or  been 
recovered  by  the  creditors  entitled  to  found  on  it, — would  that  circumstance  have  made 
any  difference  in  the  opinion  that  has  been  expressed  as  to  this  judicial  sale  ?  I  think, 
to  be  consistent,  it  would  not,  because  not  being  made  what  was  termed  a  modem  real 
burden  upon  the  estate,  any  evidence,  however  clear  and  convincing,  that  it  formed  a 
mortification  by  a  proprietor  of  this  estate,  sanctioned  and  confirmed  by  possession, 
would  go  for  nothing  in  respect  of  the  argument  that  the  pursuer,  in  the  circumstances 
under  which  he  purchased,  is  not  bound  by  the  payment.  I  think  that  would  be  a 
very  strong  case.  If  the  effect  of  long  possession  had  not  been  implied  here,  but  if  the 
origin  of  that  long  possession  had  actually  been  discovered  to  be  a  writing  as  explicit 
and  as  effectual  in  those  days  as  a  charter  and  sasine,  and  followed  by  a  real  possession 
of  the  subject  of  the  conveyance,  it  does  appear  to  me  that  it  would  be  a  very  strong 
thing  to  say  that  no  effect  could  be  given  to  that  against  a  purchaser  at  a  judicial  sale 
who  not  only  had  that  notice  given,  which  in  the  present  case  stared  him  in  the  face  in 
the  memorial  and  abstract,  but  had  that  actually  engrossed  in  his  title,  which  indicated 
the  footing  upon  which  this  mortification  was  originally  made.  It  appears  to  me  that 
in  the  present  circumstances  you  must  just  suppose  that  to  have  been  done,  because  if 
there  be  anything  in  long  possession,  it  presumes  just  such  a  title  as  I  am  supposing ; 
and  the  purchaser  here  had  all  the  notice  that  the  recovery  and  exhibition  of  such  an 
original  grant  could  have  given  him.  But  then  he  says  that  he  is  not  bound  by  it,  and 
that  it  is  not  in  the  shape  of  a  real  burden.  Here  let  me  observe,  that  it  is  in  vain  to 
look  to  the  principal  titles  of  an  estate  for  any  notice  of  such  a  burden.  It  is  never 
there  found.  It  is  not  in  the  crown  grant,  or  anything  that  follows  upon  it,  that  you 
could  discover  such  a  burden.  That  burden  stands  by  itself  upon  its  own  titles,  and 
they  never  get  intermixed ;  and  I  suppose  it  very  rarely  is  ever  noticed  in  the  original 
title.  They  stand  by  themselves,  and  if  they  have  any  efficacy  it  is  from  the  constitution 
of  the  burden  by  the  original  grant  that  that  efficacy  is  derived.  It  certainly  can 
hardly  be  doubted  that  the  Lord  Justice-Clerk  is  quite  right  in  saying  that,  had  this 
been  a  private  sale,  every  consideration  not  only  of  justice  and  equity,  but  of  law,  must 
have  concurred  in  defeating  this  action ;  and  I  confess  I  cannot  discover  any  difference 
between  a  private  sale  and  a  judicial  sale,  under  the  circumstances  that  here  occur,  that 
to  my  mind  makes  any  difference,  either  in  the  justice  or  in  the  equity  of  the  case.  I 
think  we  are  to  presume  everything  in  favour  of  the  title.  "We  are  to  presume  just 
such  a  title  as  would  have  made  it  effectual  at  its  date,  being  followed  by  real  possession, 
being  an  obligation  that  naturally  was  prestable  by  the  proprietor  of  the  estate,  although 
I  do  not  say  in  technical  language  that  it  runs  -with  the  title  of  the  lands,  but  still  it 
was  in  rem  stricta.     It  has  relation  to  the  lands,  and  was  properly  prestable,  by  the 
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man  who  possessed  and  [594]  enjoyed  the  estate,  part  of  which  was  thus  deTotedto  a  pai^ 
ochial  purpose.  And  when  you  find  that,  like  other  burdens,  it  was  mentioned  in  the  leues 
of  this  estate,  it  appears  to  me  to  have  every  quality  to  fix  it  as  a  proper  burden  upoo 
the  title  of  the  man  who  became  proprietor  of  the  estate.     There  is  a  well-biown  dis- 
tinction in  our  law  between  proper  real  burdens  and  burdens  upon  the  conveyance. 
Those  prestations  which  the  proprietor  of  the  estate  alone  can  make,  although  thej  be 
not  constituted  by  possession,  may  pass  against  him  by  virtue  of  his  titles.    He  takoft. 
the  estate,  and  as  proprietor  and  possessor  of  the  estate  he  is  the  man  who  is  liable  ia 
the  performance  of  the  prestation.     Now,  that  is  not  in  one  sense  a  real  burden  coa- 
stituted  by  possession ;  and  the  over-strained  maxim,  that  no  burden  except  that  whiek 
appears  in  an  infef tment  can  be  effectual  against  a  proprietor,  has,  I  thmk,  many  ex« 
ceptions,  and  I  look  upon  this  as  one  of  them.     We  know  that  there  are  many  servitodes 
that  may  be  imposed  upon  estates,  and  on  a  proprietor  of  estates,  which  never  appear  ii 
the  infef tments,  nor  in  the  titles  of  the  estates,  but  having  been  duly  constiioted  aid 
rendered  effectual,  they  are  in  rem  strictm.     They  pass  not  with  the  lands  exactly,  bil| 
they  pass  against  the  proprietor  and  possessor  of  the  lands.     He  cannot  take  his  tik 
as  proprietor  without  being  subject  to  this  burden.     Now,  I  have  very  shortly  stated  a^l 
general  view  of  this  case.     It  appears  to  me  to  be  a  case  of  extreme  hardship  on  tbtj 
one  hand,  and  of  very  doubtful  justice  upon  the  other.     I  should  be  inclined  to 
everything  in  favour  of  such  a  title  as  would  protect  the  defenders  in  this  case  from 
manifest  an  infliction  of  injury,  to  the  gratuitous  benefit  of  the  man  who  inflictel  it 

Lord  Nbavbs. — I  should  have  been  willing  to  content  myself  with  a  general 
currence  in  the  view  stated  by  the  Lord  Justice-Clerk,  withK)ne  or  two  short 
tions ;  but  I  shall  state  my  opinion  more  fully  in  consequence  of  what  I  feel  to  be 
able  and  powerful  views  expressed  by  my  brothers  Lord  Deas  and  Lord  Benhohne, 

We  naturally  approach  this  case  with  a  feeling  of  sympathy  for  the  defenders; 
we  must  find  legal  grounds  for  our  judgment,  and  I  cannot  for  my  part  consider 
the  mere  fact  of  a  party  bringing  a  declarator  of  immunity  is  to  put  him  in  an  un&i 
able  situation  with  regard  to  this  question,  whatever  the  other  element  of  long 
sion  may  do.     The  difficulty  that  I  have  always  felt  in  this  case  is  to  find  what  is 
nature  of  this  alleged  burden.     Is  it  a  public  or  a  parochial  burden  %     Is  it  a  servit 
or  what  is  it  ?     I  confess  I  have  listened  with  some  care,  but  I  could  not  exactly 
from  Lord  Deas's  opinion  what  his  view  is  of  the  nature  of  this  burden.     I  cannot 
upon  it  as  a  public  burden ;  nor  can  I  look  upon  it  as  a  parochial  burden,  which  ind 
is  only  a  particular  kind  of  public  burden.     It  is  quite  true  that  public  burdens  or 
are  not  paid  by  everybody ;  we  have  no  poll  tax  in  this  country,  but  taxes  are  psid 
classes  of  individuals,  and  it  is  not  a  usual  thing  that  any  public  burden  is  paid  bj 
man,  or  in  the  case  of  land  by  one  estate,  as  an  exception  from  all  other  perscms 
subjects  in  the  same  predicament.     I  do  not  therefore  think  that  we  can  derive 
advantage  from  considering  the  cases  in  which  public  burdens  have  been  disci 
The  case  of  the  Canongate  was  a  case  of  cess,  and  the  question  how  cess  is  to  be 
which  is  for  ever  due  to  the  Crown,  and  must  be  paid  by  somebody,  is  a  matter  qi: 
admitting  of  regulation  by  custom.     In  all  burghs  the  incidence  of  that  public 
is  regulated  by  custom.      Sometimes  it  is  laid  on  land,  and  sometimes  it  is  bid 
the  trading  interests.     That  is  a  matter  which  custom  will  unquestionably  settle,    Iti 
like  many  other  imposts  in  which  the  public  is  a  debtor,  but  in  which  the  parties 
settled  their  own  rights.     I  cannot  find,  therefore,  any  precedent  for  this  in  the  ca«< 
cess,  or  in  the  case  of  any  other  public  tax ;  neither  can  I  find  any  precedent  in  * 
case  of  clerical  rights.     But  I  must  say  that  I  think  there  is  a  distinction  there, 
in  rights  constituted  in  favour  of  spiritual  persons,  the  proper  clergy,  before  the  Bef c 
tion  certainly,  and  even  after  it,  there  is  an  undoubted  rule  of  our  law  that  those 
are  not  bound  to  instruct  their  title  after  a  certain  amount  of  possession.     They  bawl 
privilege  in  that  respect  which  does  not  belong  to  all  corporations,  and  which  does 
belong  to  all  parties  who  may  [595]  lose  their  titles.     It  belongs  specially  to  the  cl< 
and  they  have  that  peculiar  ground  of  prescription  not  enjoyed  by  others  at  all,  fc 
been  observed  by  the  Lord  Justice-Clerk.     They  have  also  allodial  estates  vested  in 
by  law,  without  any  title.     The  right  to  tithes  requires  no  title  in  a  parson ;  it  reqi 
nothing  but  immemorial  usage.     Thirlage,  again,  is  a  servitude,  and  the  right  to 
multures  arises  out  of  an  obligation  of  a  peculiar  character.     But  where  there  is 
clerical  creditor  on  the  one  hand,  and  no  servitude  on  the  other,  and  where  the 
demanded  is  a  payment  in  money  or  a  prestation  of  a  share  of  the  fruits  of  the  land, 
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have  been  unable  to  find  any  case  where  usage  alone,  without  writing,  has  established 
that  right.  I  know  of  no  case  in  which  a  share  of  rent,  or  a  share  of  the  produce  of 
land,  which  is  just  a  part  of  the  beneficial  interest  of  the  proprietor,  has  been  held  to  be 
constituted  as  a  right  against  the  lands,  or  as  running  perpetually  concurrent  with  the 
right  of  the  proprietor,  without  a  writing.  The  case  of  the  College  of  St  Andrews  with 
reference  to  an  annuity  of  £20  was  alluded  to;  that  was  a  grant  in  1477  to  a  clerical 
corporation,  the  friars  of  St.  Andrews,  and  a  writing,  an  undoubted  grant  to  these  friars, 
was  seen  to  exist ;  and  what  the  Court  said  was,  that  as  in  those  days  rent-charges  were 
known,  the  right  should  subsist  without  infeftment.  I  think  it  is  laid  down  in  the 
authorities  that  no  rent-charge  shall  be  constituted  without  writing,  and  if  it  is  of  a  date 
requiring  infeftment,  I  am  not  aware  of  any  rent-charge  being  constituted  without 
writing.  The  presumption  even  of  possession  will  not  do.  This,  however,  is  said  to  be 
a  mortification.  If  so,  it  is  not  a  public  or  a  parochial  burden.  If  it  is  a  mortification, 
it  is  a  debt  voluntarily  contracted,  in  what  form  we  know  not. 

But  if  it  was  not  a  burden  running  with  the  lands  at  the  time  of  the  ranking  and 
sale,  I  cannot  see  that  the  proceedings  there  made  any  difference.  I  can  quite  under- 
stand that  the  disclosure  made  by  a  ranking  and  sale  will  prevent  a  purchaser  from  taking 
technical  objections  to  the  real  substance  of  the  thing,  but  if  it  was  not  a  burden  which 
would  have  attached  to  an  adjudger,  it  must  be  expressly  constituted  against  the 
purchaser,  otherwise  it  will  not  affect  him. 

If  it  was  not  on  the  lands  at  the  time,  or  upon  the  proprietor  as  such,  what  passed 
at  the  ranking  and  sale  must  be  that  which  shall  change  its  nature,  and  from  being  a 
personal  obligation  must  make  it  in  future  either  an  obligation  against  a  party  who  does 
not  represent  his  predecessor,  or  who  takes  the  lands  independent  of  him.  That  being 
the  case,  I  think  no  such  creation  of  an  obligation  took  place.  I  think  it  cannot  be 
doubted  that  an  adjudger  would  not  be  liable  for  this,  and  I  think  it  is  as  little  to  be 
doubted  that  a  trustee  on  a  sequestrated  estate  would  not  be  liable  for  it ;  that  it  does 
not  attach  to  the  lands  as  such,  like  stipend.  All  burdens  of  that  kind  are  due  from 
the  proprietors  by  public  law.  But  we  know  nothing  of  this,  except  that  it  is  a  claim 
by  a  certain  officer,  who  is  not  an  officer  with  a  public  estate  of  any  kind  that  is  known, 
but  who  is  dependent  entirely  on  arrangements  made  with  him  by  those  who  appoint 
him.  He  is  an  officer  with  no  allodial  estate,  and  therefore  he  is  no  better  than  any  other 
individual  claiming  a  right  to  burden  or  participate  in  the  rents  of  a  proprietor.  With- 
out  an  adequate  writing  no  such  right  can  exist. 

Lord  Kinloch. — I  have  arrived  at  the  same  conclusion  with  Lord  Deas  and  Lord 
Benholme. 

I  consider  the  payments  now  in  question  to  stand  in  a  wholly  different  legal  category 
from  a  payment  to  a  private  party  alleged  to  form  a  real  burden  on  lands.  It  is  a  due, 
or  perquisite  of  office,  to  a  known  and  recognised  chiu*ch  officer.  Whether,  in  the 
abetract,  and  as  a  matter  of  legal  terminology,  the  payment  is  properly  designated  a 
public  burden,  I  think  comparatively  immaterial.  I  am  of  opinion  that  the  long  use  of 
payment,  and  the  proceedings  in  the  ranking  and  sale,  give  to  it,  in  a  question  with  the 
pursuer,  the  essential  character  of  such  a  burden,  and  make  it  a  charge  on  the  property. 
I  consider  the  kirk-session,  or  the  official  himself,  entitled  to  enforce  the  payment 
against  the  pursuer,  in  his  character  of  proprietor  of  the  lands. 

Lord  Prbsident. — I  shall  endeavour  to  state  the  grounds  of  my  opinion  in 
[596]  ^^^  <^^o  ^^^  shortly.  I  think  it  important  to  observe,  at  the  outset,  that  this 
is. a  declarator  of  immunity  of  the  lands  of  Elsness ;  that  is  to  say,  it  is  a  declarator  of 
immunity  of  the  pursuer  as  proprietor  of  these  lands,  and  of  those  who  hold  under  him 
as  occupants  of  the  lands.  They  desire  to  be  declared  free  of  the  payment  of  the  salary 
claim.ed  by  the  precentor  of  the  parish,  in  respect  of  their  property  and  occupancy  of  the 
lands.  Take  in  connection  with  this,  that  the  pursuer  of  the  action  is  a  singular 
successor,  having  acquired  the  estate  as  purchaser  at  a  judicial  sale.  These  appear  to  me 
to  be  the  whole  elements  necessary  for  the  decision  of  this  case.  I  think  it  unnecessary 
to  consider  what  would  have  been  the  liability  of  the  pursuer  of  this  action  if  he  had 
been  a  representative  of  the  family  of  Traill  Urquhart,  holding  the  estate  as  a  repre- 
sentative of  the  various  members  of  that  family,  who  for  more  than  a  century  have  been 
in  use  to  pay  this  salary.  I  equally  think  that  it  is  not  necessary  to  consider  what 
might  have  been  the  efiect  of  the  pursuer  himself  having  continued  to  pay  this  burden 
for  forty  years  uninterruptedly.  These  are  not  cases  before  us.  They  depend  upon 
considerations  entirely  different  from  those  upon  which  my  opinion  is  based,  and  there- 
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fore  I  think  it  safest  and  best  not  to  deal  with  them  at  all.  I  am  also  unwilling,  I 
must  say,  to  consider  what  would  have  been  the  result  if  Mr.  Traill,  the  pursuer,  had 
acquired  this  estate  by  private  sale ;  because  I  think  that  would  depend  very  much  if 
not  entirely  upon  the  terms  of  the  disposition  which  he  obtained  as  purchaser.  I  think 
the  disposition  might  have  been  so  framed  as  to  make  this  payment  what  Lord 
Benholme  calls  a  burden  on  the  conveyance,  and  if  it  had  been  made  a  burden  upon  the 
conveyance,^-a  sort  of  burden  perfectly  well  known  to  the  law, — then  there  cannot  he 
the  least  doubt  that  the  pursuer  would  have  been  liable,  but  that  would  have  been 
because  it  was  made  a  burden  upon  the  conveyance  in  the  conveyance  itself.  I  am  also 
disposed  to  pass  over  entirely,  without  criticism  or  observation,  a  great  many  analogies 
of  the  law  which  have  been  pressed  into  the  service  by  my  brother  Lord  Deas.  We 
know  very  well  that  servitudes  of  all  kinds, — I  mean  prsedial  servitudes, — the  only 
servitudes  known  in  our  law, — ^may  be  constituted  either  by  grant  or  by  prescription, 
and  they  therefore  can  throw  no  light  upon  the  question  which  we  are  now  considering. 
In  like  manner,  the  right  of  an  ecclesiastical  person  to  possess  a  certain  revenue  or 
reddittis  out  of  lands  or  teinds,  as  part  of  his  benefice,  may  unquestionably  be  made 
eifectual  without  the  production  of  any  written  title.  That  also  depends  upon  a  very 
special  rule  of  law  applicable  to  such  classes  of  persons  exclusively.  The  rights  of 
customary  corporation  are  particular  privileges  also  depending  upon  a  branch  of  the  law 
which  I  think  has  no  application  here,  and  the  regulation  of  the  incidence  of  public 
taxes  by  custom  certainly  cannot  apply  to  that  which  I  think  can  in  no  sense  be  called 
a  public  tax.  The  main  question,  as  it  appears  to  me,  is,  whether  Mr.  Traill,  as  purchaser 
at  the  judicial  sale,  took  this  estate  free  of  all  burdens,  except  public  burdens,  and  that 
question  I  have  no  hesitation  in  answering  in  the  affirmative.  Xow,  what  are  the  public 
burdens  to  which  the  purchaser  at  a  judicial  sale  is  subject  ?  They  are  burdens  aifecting 
the  land)  or,  what  is  the  same  thing,  affecting  the  proprietor  of  the  land,  qua  proprietor 
of  the  land,  in  respect  of  his  right  of  property.  I  do  not  apprehend  that  any  other 
public  burden  is  a  burden  upon  an  estate  purchased  at  a  judicial  sale,  except  a  burden 
which  does  affect  the  land  or  its  proprietor  in  the  way  I  have  mentioned.  But  every 
public  burden  which  does  so  affect  the  land  and  its  proprietor  will  be  a  good  and 
effectual  burden  upon  that  land  and  its  proprietor,  whether  it  be  mentioned  in  the 
memorial  and  abstract,  or  any  other  of  the  proceedings  in  the  process  of  ranking  and 
said,  or  not  The  entry  of  the  public  burden  in  the  memorial  and  abstract  is  not  for  the 
purpose  of  making  these  burdens  a  burden  on  the  purchaser.  They  would  be  a  good 
burden  on  the  purchaser  without  their  entering  the  memorial  and  abstract  As  is 
perfectly  well  settled,  and  stated  by  Mr.  Bell  in  the  passage  to  which  the  Lord  Justice- 
Clerk  has  referred,  these  things  are  inserted  in  the  memorial  and  abstract  not  for  the 
information  of  the  purchaser, — not  with  a  view  to  his  right  or  his  liabilities  at  all,  but 
with  a  view  to  inform  the  Court  as  to  the  true  value  of  the  estate,  and  as  to  the 
bankruptcy  of  the  proprietor  of  the  estate,  with  a  view  to  their  decerning  in  the  ranking, 
a^<i  [597]  fixing  the  upset  price.  My  brother  Lord  Benholme,  I  think,  seemed  to  be  of 
opinion  that,  in  the  title  of  the  purchaser  at  a  judicial  sale,  the  things  which  are 
mentioned  in  the  memorial  and  abstract  as  burdens  are  made  burdens  on  the  conveyance- 
Now,  if  I  believed  that  to  be  so  I  should  then  be  of  opinion  with  liim.  But  I  do  not 
think  so.  The  articles  of  roup  and  the  decree  of  sale  both  make  reference  to  the 
memorial  and  abstract,  but  they  make  reference  to  it  for  one  special  purpose  only,  and 
there  is  nothing  better  settled  in  the  construction  of  references  in  such  instruments  than 
this,  that  the  reference  must  always  be  read  strictly  according  to  the  purpose  for  which 
it  is  made.  They  make  reference  to  the  memorial  and  abstract  solely  for  the  purpose 
of  ascertaining  and  identifying  the  lands  to  be  sold.  That  is  quite  clear  upon  the  face 
of  the  decree  of  sale  which  is  before  us, — ^just  as  clear  upon  the  face  of  the  infeftment 
which  Mr.  Traill  took  upon  that  decree  of  sale  ;  and  the  same  reference  must  be  in  his 
titles  as  they  have  been  completed  by  him,  although  they  are  not  before  us.  Therefore 
it  appears  to  me  that  it  is  impossible  to  import  into  his  title  by  this  kind  of  reference 
a  burden  upon  the  conveyance  in  favour  of  the  precentor  of  this  parish.  The  debt  or 
obligation  under  which  Mr.  Traill  Urquhart  lay,  or  was  supposed  to  lie,  to  the  kirk- 
session  or  the  precentor  of  the  parish,  previous  to  the  time  of  instituting  the  process  of 
ranking  and  sale,  was  either  a  public  burden  which  would  transmit  against  a  purchaser, 
or  it  was  a  debt  or  obligation  of  Mr.  Traill  Urquhart  himself,  the  bankrupt  If  it  was 
a  good  debt  or  obligation  against  Mr.  Traill  Urquhart,  it  might  have  been  claimed  upon 
in  the  ranking.     But  the  party  who  was  in  right  of  this, — the  kirk^session  or  the  school* 
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master,  or  the  precentor, — made  no  such  claim.  The  consequence  is,  that  as  a  debt  or 
obligation  of  the  bankrupt's  it  is  extinguished ;  and  if  that  be  its  true  character  and 
position,  we  need  not  regard  the  absence  of  any  representative  of  the  Traill  Unjuhart 
family  in  this  process,  because  there  can  be  no  longer  any  ground  for  a  claim  against 
them,  if  we  be  right  in  assuming  that  this  is  not  a  public  burden,  but  is  truly  a  debt  or 
obligation  of  Mr.  Traill  Urquhart  and  his  family,  and  nothing  more  nor  less.  I  am 
rather  surprised  to  find  that,  in  now  giving  judgment  upon  this  important  question, 
so  much  importance  seems  to  be  attached  to  the  character  of  the  burden  as  being  of  the 
nature  of  a  public  or  parochial  burden,  because  in  the  very  long  and  elaborate  arguments 
which  we  heard  upon  the  subject,  this  point,  although  maintained  at  one  part  of  the 
discussion,  was  ultimately  abandoned  as  hopeless ;  and  I  must  say  I  was  not  surprised 
that  it  was  so,  for  I  cannot  imagine  a  public  burden  which  is  laid  upon  one  man  or 
upon  one  set  of  persons  for  the  purpose  of  maintaining  an  officer,  whether  he-  be  a  public 
officer,  or  a  private  servant  of  somebody  else.  I  know  of  no  such  public  burden  in 
Scotland.  But  even  if  that  were  so,  it  would  very  clearly  not  be  such  a  public  burden 
as  could  transmit  against  a  singular  successor  without  its  being  made  either  a  burden 
upon  his  estate  or  a  burden  upon  the  conveyance  to  it ;  and  in  this  case  it  is  neither 
the  one  nor  the  other.  The  public  burdens  to  which  a  purchaser  at  a  judicial  sale  is 
exposed  are  those  only  which  are  imposed  by  public  authority,  and  the  theory  in  this 
case  is  that  the  constitution  of  this  burden  originally  was  not  by  public  authority,  but  by 
private  mortification.  I  have  no  hesitation  in  saying  that  such  a  burden  is  not  one  of 
those  to  which  the  purchaser  at  a  judicial  sale  is  liable  after  he  makes  up  his  title,  unless 
it  is  expressly  imposed  upon  him. 

These  are  the  grounds  upon  which  I  concur  in  the  result  of  the  opinion  of  the  Lord 
Justice-Clerk  and  the  Judges  who  agree  with  him. 

Lord  Deas. — Your  Lordship  has  referred  to  one  point  as  having  been  given  up, 
but  I  do  not  see  in  my  notes  of  the  argument  that  it  was  given  up. 

Dean  of  Faculty, — I  certainly  did  not  intend  it  to  be  given  up. 

Lord  President. — I  certainly  understood  it  to  be  given  up,  but  it  is  of  very  little 
consequence  whether  it  was  or  not. 

This  interlocutor  was  pronounced : — "  After  consultation  with  the  [598]  other  Judges, 
and  in  conformity  with  the  opinion  of  a  majority  of  the  seven  Judges  present  at  said 
hearing,  recall  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  decern  in 
terms  of  the  declaratory  conclusions  of  the  libel,  and  find  no  expenses  due." 

HoRNE,  HoRNB,  &  Lyell,  W.S. — ^Menzies  &  Coventry,  W.S. — Agents. 


No.  120.  VIIL  Macpherson,  598.     22  Feb.   1870.     2d  Div.— Sheriff  of 

Aberdeenshire,  I. 

Poor  Mary  Ann  Forbes,  Pursuer  and  Eespondent. — Melville, 
Charles  Milne,  Defender  and  Appellant. — Ithind, 

Process — Sheriff-courts  (Scotland)  Acty  1853,  sec.  15 — Revival  of  Action  by  Consent, — 
Observed^  that  the  Sheriff  is  not  bound  to  take  the  consent  of  parties  as  a  sufficient 
cause  for  reviving  an  action  which  stands  eo  ipso  dismissed  under  section  15  of  the 
Sberifi'-court  Act. 

Observations  on  the  case  of  Mackintosh  v.  Mackintosh,  ante,  vol.  ii.  p.  48. 

This  was  an  appeal  from  the  Sberifi'-court  of  Aberdeenshire  in  an  action  for  the 
aliment  of  an  illegitimate  child.  (M  27th  October  1869  the  Sheriffs-substitute  (Comrie 
Thomson)  pronounced  this  interlocutor : — "  In  respect  the  pursuer  is  ready  to  proceed 
with  her  proof,  and  that  the  defender's  agent  states  that  he  does  not  know  where  the 
defender  is,  and  is  not  instructed  to  proceed  in  the  proof,  the  defender  behig  absent, 
holds  him  as  confessed,  and,  on  the  motion  of  the  pursuer's  agent,  decerns  against  the 
defender  in  terms  of  the  libel :  Finds  the  pursuer  entitled  to  expenses,"  &c. 

The  defender  appealed  to  the  Second  Division  of  the  Court. 

At  the  calling  of  the  case, 
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The  Lord  Justice-Clerk. — I  have  looked  into  the  interlocutor  sheet  in  this  case, 
and,  although  there  is  no  appearance  for  the  respondent,  I  think  it  right  to  hring  the 
facts  before  your  Lordships. 

The  action,  which  is  one  of  filiation,  was  brought  on  16th  August  1865.  No 
movement  was  made  until  7th  February  1866,  when  it  was  revived  of  consent  On 
18th  July  of  that  year  the  case  was  again  revived  of  consent.  On  6th  March  1867  it 
was  again  revived  of  consent,  and  on  22d  May  1867,  being  two  years  after  it  was 
brought,  an  interlocutor  was  pronounced  prorogating  for  ten  days  the  time  for  lodging 
defences.  On  15th  iN'ovember  the  case  wa^  again  revived  of  consent^  and  on  14th 
February  1868  the  time  for  lodging  defences  was  again  prorogated.  At  last,  on  SOtii 
May  1868,  defences  were  lodged.  Even  after  this  there  was  the  same  course  of  pro- 
cedure. In  July  1869  there  was  an  order  for  proof,  and  in  October  1869  the  agent 
for  the  defender  stated  that  he  did  not  know  where  to  find  his  client. 

It  is  impossible  to  justify  such  procedure.  The  15th  section  of  the  Act,  whidi 
authorises  the  reviving  of  actions,  was  intended  to  prevent,  not  to  promote,  delays  by 
agents  for  unlimited  periods.  An  action  is  to  stand  dismissed  at  the  end  of  three 
months,  but  may  be  revived  within  the  following  three  months  on  the  parties  satisfying 
the  Sheriff  that  it  ought  to  be  so.  Now,  it  is  here  quite  plain  that  the  Sheriff  has 
never  applied  his  mind  to  the  question  whether  the  process  ought  to  have  been  revived 
or  not. 

I  have  thought  it  my  duty  to  bring  these  facts  before  your  Lordships,  although  we 
shall  be  prepared  to  hear  any  explanation  which  may  be  offered.  It  is  not  wonderful 
that  there  should  be  complaints  of  delay  in  the  Sheriff-court,  if  agents  are  allowed  to 
go  on  or  stop  at  their  pleasure  in  spite  of  the  provisions  of  the  statute. 

At  a  subisequent  calling,  the  appellant  stated  that  the  pursuer,  being  on  the  poor- 
roll,  it  was  not  the  appellant's  interest  to  press  on  the  action.  [599]  He  argued,  that 
the  consent  of  parties  was  "good  cause''  under  the  15th  section  of  the  Sheriff-courts 
(Scotland)  Act,  1853.* 

At  advising, — 

Lord  Justice-Clerk. — In  disposing  of  this  appeal  I  cannot  refrain  from  expresdog 
the  great  regret  with  which  I  have  heard  it  stated  by  the  appellant's  counsel  in  the 
course  of  the  discussion  that  an  idea,  founded  on  the  case  of  Mackintosh,  which  was 
decided  in  this  division  (10th  November  1863,  antCy  vol.  iL  p.  48),  prevails  in  the 
Sheriff-courts  to  the  eifect  that  the  Sheriff  is  bound  to  take  the  consent  of  parties  as  a 
sufficient  cause  for  reviving  an  action  which  stands  eo  ipso  dismissed  under  section  15 
of  the  Sheriff-court  Act.  So  far  as  I  am  concerned  I  never  could  consent  to  give  such 
an  interpretation  to  that  section,  holding  that  to  do  so  would  be  to  defeat  its  very 
object,  which  was  a  most  salutary  one ;  and,  on  reading  the  guarded  opinions  of  the 
Judges  by  whom  Mackintosh's  case  was  decided,  I  do  not  think  that  that  case  goes  so 
far  as  we  are  told  that  it  is  supposed  to  do.  It  is  one  thing  to  say,  as  was  done  there, 
that  a  Sheriff  may  take  consent  as  a  sufBcient  cause  for  revival,  and  quite  another 
thing  to  say  that  he  must  act  upon  it,  and  is  not  entitled  to  use  his  discretion.  Sheriffs 
must  remember  that  it  is  their  duty  to  prevent  undue  delay  in  their  Courts. 

Lord  Cowan. — I  was  in  the  minority  in  Mackintosh's  case,  but  I  am  very  glad  that 
your  Lordship  has  called  the  attention  of  the  profession  to  the  guarded  terms  in  which 
the  opinions  of  the  Judges  forming  the  majority  in  that  case  were  expressed.  I  hsTe 
no  conception  that  my  brethren  meant  to  lay  it  down  there  that  a  Sheriff  could  be 
treated  as  a  mere  instrument,  and  could  be  compelled  by  the  parties  to  keep  a  case 
alive  for  years ;  and  if  such  an  idea  is  prevalent,  the  sooner  it  is  got  rid  of  the  better. 

Lord  Benholme  was  absent. 

Lord  Neaves. — I  was  in  the  majority  in  Mackintosh's  case,  which  was  a  very 
special  one,  and  I  see  no  reason  to  depart  from  the  opinion  I  delivered  in  it.  There 
may  be  case^  in  which  a  Sheriff  may  fairly  take  the  consent  of  the  parties  as  a  good 
cause  for  revival,  and,  if  he  acts  upon  it,  his  interlocutor  is  final ;  but  that  he  can  in 
any  case  be  compelled  to  act  upon  it  is  an  idea  which  is  entirely  new  to  me,  and  which 
I  agree  with  both  your  Lordships  in  reprobating.  There  is  nothing  in  the  case  of 
Mackintosh  which  relieves  a  Sheriff  from  the  responsibility  which  he  owes  to  tiie 
public,  to  this  Court,  and  to  the  parties  themselves  as  distinguished  from  their  agents, 
to  see  that  no  undue  delay  takes  place.     It  unfortunately  happens  only  too  often  that 

*  Mackintosh  v.  Mackintosh,  Nov.  10,  1863,  ante,  vol.  ii.  p.  48. 
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parties  require  protection  against  collusion, — arising,  it  may  be,  from  simple  good 
nature, — on  the  part  of  their  agents,  and  it  cannot  be  too  generally  known  that  the 
revival  of  an  .action  is,  in  our  opinion,  in  all  cases  a  matter  of  discretion  with  the 
Judge  to  whom  the  application  is  made. 

This  interlocutor  was  pronounced ; — "  Remit  to  the  Sheriff  to  repone  the  defender 
on  payment  of  expenses,  modified  to  two  guineas,  and  to  proceed  in  the  cause." 

William  Ofpickr,  S,S.C.— J.  Barclay,  S.S.C. — Agents. 


No.  121.  VIII.  Maopherson,  600.     23  Feb.  1870.  *  2d  Div.— Sheriff  of 

Mid-Lothian,  M. 

C.  Allhusen  and  Sons  (Limited),  Pursuers  and  Eespondents. — AfZaren — MUh, 
James  Mitchell  and  Company,  Defenders  and  Appellants. — Orr  Paterson. 

Bill  of  Exchange —  Waiver — Failure  to  Negotiate, — Held  that  a  letter  written  by  the 
drawer  of  a  bill  to  the  holder,  two  years  after  the  bill  had  become  due,  and  had  been 
dishonoured,  requesting  delay,  and  stating  that  the  drawer  would  not  deal  with  the 
bill  in  any  but  an  honest  way,  precluded  him,  after  delay  had  been  granted,  from 
pleading  that  the  bill  had  not  been  duly  negotiated. 

This  action  was  brought  in  the  Sheriff-court  of  Mid-Lothian  by  C.  Allhusen  and 
Sons,  chemical-manufacturers,  Newcastle-on-Tyne,  against  James  Mitchell  and  Company, 
Wellington  Chemical  Works,  Musselburgh,  for  the  sum  of  £51,  3s.  7d.  sterling,  the 
amount  of  a  bill  drawn  by  Mitchell  and  Company  upon  and  accepted  by  Andrew 
Taylor,  Eailway  Chemical  Works,  Uphall>  dated  19th  January  1867,  payable  four 
months  after  date,  and  indorsed  by  the  defenders  to  the  pursuers  for  value  received, 
with'interest  from  22d  March,  the  date  when  the  bill  fell  due  and  became  payable. 

The  acceptor,  Taylor,  became  bankrupt  on  2d  May  1867,  and  the  bill  when  it  fell 
due  was  dishonoured. 

The  defenders  stopped  payment  on  8th  May  1667,  and  they  mentioned  the  pursuers 
in  the  list  of  their  creditors.  Intimation  of  the  meetings  of  the  creditors,  and  of  what 
took  place  thereat,  was  sent  to  the  pursuers,  but  they  did  not  attend,  and  they  received 
no  composition  for  the  amount  of  the  bill,  either  out  of  the  defenders'  or  out  of  the 
acceptor  Andrew  Taylor's  estate. 

On  22d  March  1869  the  pursuers  wrote  to  the  defenders,  with  a  note  of  the  sum 
sued  for,  and  requested  a  remittance  of  the  amount,  and  no  answer  having  been  returned 
to  their  letter,  the  pursuers  again  wrote  to  the  defenders,  on  29th  March,  that  unless 
they  had  a  reply  by  return  of  post  they  would  place  the  matter  into  the  hands  of  their 
solicitor.  On  30th  March  the  defenders  wrote  to  the  pursuers  in  answer  to  their  letters 
of  22d  and  29th  March,  stating  that  on  account  "  of  your  not  writing  about  this  bill  to 
our  agents  nor  to  us,  we  concluded  you  had  got  paid  for  it  nearly  two  years  ago,"  and 
requesting  to  be  informed  what  sum  the  pursuers  had  received  from  Taylor  the  acceptor's 
estate.  In  answer  to  that  letter  the  pursuers  wrote  to  the  defenders  that  they  had 
written  to  their  (the  defenders')  agent  on  25th  February  1868,  but  had  received  no 
answer,  and  that  they  had  received  nothing  from  Taylor's  estate ;  that  "  the  bill  being 
unpaid  at  maturity,  we  must  look  to  you  for  our  money,  and  we  shall  thank  you  to 
give  the  matter  your  immediate  attention." 

On  the  12th  April  1869  the  pursuers  again  wrote  to  the  defenders  requesting  pay- 
ment, and  in  answer  the  defenders  wrote  to  the  pursuers  on  13th  April,  stating  inter 
alia, — "Any  of  our  creditors  that  know  us  will  satisfy  you  that  we  have  been  un- 
fortunate, but  respectable.  You  would  get  a  list  of  our  creditors  from  our  agents ;  any 
of  them  will  let  you  know  how  we  settled.  Do  not  press  us' at  the  present  moment. 
Though  the  bill  is  of  old  date  it  will  not  be  treated  by  us  in  anything  but  an  honest 
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way."  On  15th  April  the  pursuers  wrote  the  defenders  that  they  must  have  payment, 
hut  that  if  they  had  any  definite  proposal  to  make,  they,  the  pursuers,  would  be  glad 
to  consider  it.  Some  further  correspondence  ensued,  and  legal  proceedings  having  been 
threatened,  the  defenders,  on  7th  June,  again  wrote  to  the  pursuers  asking  them  to 
grant  further  delay,  and  added, — "  The  last  communication  I  sent  you  stated  that  we 
should  [601]  ^®®^  obliged  by  your  not  pressing  us  at  the  present  moment  I  did  not  state 
the  reason,  but  now  do  so.  I  am  under  terms  at  present  to  receive  a  partner,  and  if 
this  is  pressed  just  now,  the  whole  thing  will  fall  through,  for  I  cannot  pay  it  right  ofL 
Craving  you  for  your  kind  indulgence  for  two  or  three  weeks,  which,  if  you  agree  to, 
please  to  write  your  agents  to  stay  proceedings." 

The  defenders  averred  that  the  bill  had  not  been  duly  presented  for  payment,  "nor 
was  presentation  made  to,  or  payment  requested  from  either  the  acceptor  or  defenders. 
The  first  notice  that  the  defenders  received  of  the  alleged  dishonour  of  the  bill  was 
upon  10th  April  1869,  nearly  two  years  after  it  had  become  due." 

The  defenders  pleaded; — (1)  The  defenders  are  not  liable  in  the  sum  sued  for, or 
any  part  thereof,  in  respect  that  the  bill  libelled  on  was  never  presented  for  payment, 
and  that  the  pursuers  failed  to  give  notice  of  the  dishonour  thereof  for  two  years  after 
the  date  of  payment.  (2)  The  defenders  are  not  liable  for  the  sum  sued  for  in  conse- 
quence of  the  pursuers'  failure  to  claim  upon  the  bankrupt  estate  of  the  acceptor 
Andrew  Taylor,  or  to  give  the  defenders  notice  that  the  bill  had  been  dishonoured,  that 
they  might  have  an  opportunity  of  doing  so;  and  by  the  pursuers  having  thereby 
deprived  the  defenders  of  their  recourse  against  the  acceptor. 

The  pursuers  pleaded  in  reply ; — The  defenders  having  asked  delay  and  promised 
payment  of  the  bill  sued  for,  are  barred  persoTidli  exceptione  from  maintaining  the 
defences  now  stated  in  their  behalf. 

The  Sheriff-substitute  (Campbell)  decerned  in  favour  of  the  pursuers  with  exj^enses, 
and  the  Sheriff  on  appeal  adhered.* 

The  defenders  appealed. 

Ajgiied  for  the  appellants; — The  expressions  in  the  appellants'  letters  did  not 
amount  to  waiver,  or  disi)en8c  with  proof  of  due  negotiation.  For  that  purpose  there 
must  be  an  unconditional  promise  to  pay ;  an  acknowledgment  of  liability  merely  was 
not  sufficient  Assuming  that  the*  expressions  were  held  to  amount  to  a  promise, 
to  make  the  promise  effectual  as  a  waiver  it  must  appear  that  the  defect  to  be  obviated 
was  in  the  knowledge  of  the  party  waiving.  The  respondents  had  failed  to  aver  or 
prove  that,  at  the  date  of  the  letters  founded  on,  the  appellants  were  aware  of  the 
respondents'  failure  to  intimate  non-payment,  or  to  present  for  payment.  The  intima- 
tion might,  as  the  ai)pellants  were  at  the  time  insolvent,  have  been  maiie  to  the  agent 
for  their  creditors.  Therefore  they  [602]  could  not  know  that  none  had  been  givoL 
Further,  they  had  no  means  of  knowing  of  the  fact  of  non-presentment.  That  was  a 
transaction  between  third  parties,  which  they  were  entitled  to  assume  had  taken  place. 
The  appellants  were  prepared  to  amend  the  record  by  introducing  an  averment  of 

*  "  Note. — It  seems  impossible  to  read  these  last  two  letters  but  as  an  admission 
of  the  pursuers'  right,  and  an  acknowledgment  of  the  debt  as  a  statement  that  they 
would  take  no  objections  to  the  bill,  and  as  a  request  that  they  might  not  be  pressed  at 
that  time  for  payment,  which  implies  an  undertaking  to  pay  afterwards.  It  come 
close  to  the  case  of  TurnbuU  (February  1831). 

"  It  was  argued  by  the  defenders  that  these  letters  were  an  attempt  at  a  compromi*, 
and  that  the  pursuers  having  rejected  the  compromise,  the  acknowledgment  of  iiabilitj 
and  the  undertaking  to  pay  are  of  no  avail.  But  that  is  not  a  right  construction  of  Ac 
correspondence.  There  was  simply  a  demand  for  payment  by  the  pursuers,  and  a  request 
for  time  on  the  part  of  the  'defenders. 

"Further,  it  was  maintained  by  the  defenders  that,  while  they  may  be  held  to  have 
known  there  had  been  no  notice  of  dishonour,  it  is  not  proved  they  knew,  when  thef 
wrote  the  letters  of  13th  April  and  7th  June  1869,  that  there  had  not  been  due  present- 
ment for  payment.  But  it  is  not  averred  on  record  that  they  were  ignorant  of  tijat 
fact.  They  not  merely  did  not  ask  to  be  allowed  a  proof  of  ignorance,  but  they  did 
not  even  aver  it. 

**  In  the  circumstances  there  is  no  presumption  of  ignorance,  and  the  defendffs 
had  the  means  of  full  knowledge  in  their  power.  The  waiver  was  a  waiver  of  all 
objections." 
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ignorance  of  non-presentment,  and  to  substantiate  it  by  proof.  The  Court  were  entitled, 
under  the  recent  Court  of  Session  Act,  sec.  72,  to  allow  such  an  amendment.* 

Argued  for  respondents; — 1.  The  terms  of  the  appellants'  letters  amounted  to 
waiver.  All  that  was  necessary  to  constitute  waiver  was  an  admission  of  liability.  2. 
Assuming  that  there  was  a  failure  to  present  for  payment,  promise  to  i)ay,  even  implied, 
obviates  the  objection.  Ignorance  of  the  failure  was  the  only  answer  to  the  plea  of 
waiver.  There  was  no  such  averment  on  record,  and  it  was  too  late  to  state  such  a 
defence  now.  3.  But  further,  a  promise  to  pay  obviated  the  necessity  of  proving 
presentment,  and  excluded  the  appellants  from  proving  want  of  presentment.  This 
was  clearly  settled  by  the  English  decisions,  f 

At  advising, — 

Lord  Justick-Clbrk. — I  am  inclined  in  this  case  to  agree  with  the  interlocutor 

appealed  against,  and  on  the  grounds  stated  by  the  Sheriff-principal  in  his  note.     The 

state  of  facts  is  this :  The  bill  was  granted  by  the  defenders,  Mitchell  and  Company, 

who  are  the  appellants,  as  far  back  as  31st  January  1867,  and  they  were  the  drawers 

and  indorsers  of  it.     They  send  it  indorsed  to  the  pursuers,  AUhusen  and  Company, 

who  are  the  respondents  here,  in  part-payment  of  an  account  due  by  them  to  the 

pursuers.     The  bill  fell  due  and  became  payable  on  22d  May  1867  by  Andrew  Taylor 

the  acceptor;  but  he  became  bankrupt  on  2d  May  1867.     Then  a  correspondence  takes 

place  between  the  pursuers  and  the  defenders  Mitchell  and  Company  (who  had  also 

become  insolvent)  through  their  agent,  and  also  with  the  trustee  for  the  creditors  upon 

their,  the  defenders',  estate.     No  appearance  was  made  by  the  pursuers  at  the  meetings 

of  the  creditors,  and  indeed  no  claim  seems  to  have  been  lodged  by  Allhusen  and 

Company,  although  the  debt  in  the  bill  had  been  returned  by  the  bankrupt  in  the 

statement  of  his  liabilities.     No  composition  was  paid  to  Allhusen  and  Company,  and 

nothing  seems  to  have  been  done  by  them  until  they  wrote  to  the  defenders  on  22d 

March  1869,  enclosing  a  note  of  their  claim,  and  requesting  the  amount  to  be  remitted 

by  return  of  post ;   to  which,  on  30th  March,  there  is  an  answer  by  Mitchell  and 

Company,  in  which  they  say,  "  on  account  of  your  not  writing  about  this  bill  to  our 

agents  nor  to  us,  we  concluded  you  had  got  paid  for  it  nearly  two  years  ago  ; "  and  in 

answer  Allhusen  and  Company  ^vrote  on  1st  April, — "  We  have  received  nothing  from 

A.  Taylor's  estate,  nor  your  own,  against  the  bill.     The  bill  being  unpaid  at  maturity, 

we  must  look  to  you  for  our  money,  and  we  shall  thank  you  to  give  the  matter  your 

immediate  attention."     So  that  at  this  date  the  pursuers  had  received  nothing  upon  the 

biU,  and  the  defenders  are  made  aware  that  it  had  not  been  paid.     On  13th  April  1869 

Mitchell  and  Company  write, — "  Do  not  press  us  at  the  present  moment.     Though  the 

bill  is  of  old  date  it  will  not  be  treated  by  us  in  anything  but  an  honest  way.     Let  us 

know  if  you  made  a  claim  for  it  on  Taylor's  estate,  and  oblige."     I  do  not  understand 

that  to  be  simply  a  demand  for  time,  and  a  statement  that  the  bill  [603]  ^^  open  to 

objection  as  beuig  of  old  date,  but  I  take  it  to  be  an  acknowledgment  that  the  bill  was 

truly  due.     Whether  the  words,  "  it  will  not  be  treated  by  us  in  anything  but  an 

honest  way,"  actually  referred  to  objections  of  a  technical  nature,  and  open  to  the 

defenders  or  not,  I  think  the  expression  inferred  that  the  debt  was  due,  and  if  time 

were  granted  the  bill  would  be  paid. 

The  defence  is  that  the  bill  never  was  presented,  and  that  the  letters  were  written 
in  ignorance  of  that  fact ;  to  which  it  is  replied  that  the  defenders  knew  that  due 
presentation  for  payment  had  not  taken  place,  and  waived  the  objection  arising  to  them 
therefrom  by  a  promise  to  pay.  Where  a  debtor  in  a  bill  holds  out  an  obligation  to  pay 
as  an  inducement  for  delay,  he  cannot  thereafter  betake  himself  to  technical  objections. 
In  some  of  the  English  cases  a  promise  to  pay  is  regarded  as  a  waiver  even  where  the 
promissor  was  in  ignorance  of  the  objections  at  the  time  of  making  the  promise.     In 

*  Borraidailet;.'Law,  4  Taun.  93 ;  Dennis  v.  Morrice,  2  Esp.  157  ;  Blesard  v.  Hirst, 
5  Burr.  2670;  Goodall  v.  Dalby,  1  Term.  Eep.  712;  Standage  v.  Crighton,  5  Car.  and 
P.  401 ;  Cumming  v.  French,  2  Camp.  106. 

t  (1)  Eogers  v,  Stephens,  2  Term.  Rep.  713 ;  Killby  v.  Rochussen,  18  C.  B.  (N.  S.) 
357 ;  Campbell  v.  Webster,  2  C.  B.  258.  (2)  Taylor  v.  Jones,  2  Camp.  105 ;  Cooper 
r.  Wall,  Chitty  on  BiUs,  p.  536  (Note  F).  (3)  1  Bell's  Com.  422  ;  Chitty,  7th  ed.  310 ; 
Thomson  on  Bills  (Wilson's  ed.),  383  ;  Gibbon  v.  Coggan,  2  Camp.  188  ;  Lundie 
r.  Robertson,  7  East.  231;  Campbell  v.  Webster,  2  C.  B.  258;  Hodge  r.  Fillis,  3 
Camp.  462, 
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others  such  a  promise  is  regarded  as  an  element  of  proof,  from  which  it  is  to  be  infened 
that  negotiation  took  place.  I  think  that  these  letters,  amounting  as  they  do  to  an 
undertaking  to  pay  the  bill,  and  an  acknowledgment  that  it  is  due,  whether  they  are 
regarded  as  a  waiver  or  as  evidence  of  negotiation,  are  suiBcient  to  elide  the  defence 
here  made. 

Lord  Cowan. — Every  question  in  reference  to  the  due  negotiation  of  a  hill,  with 
the  view  of  fixing  liability  on  the  person  entitled  to  demand  due  negotiation,  is  of  the 
greatest  importance  in  mercantile  law,  and  I  am  not  surprised  at  the  number  of 
authorities  cited  in  the  course  of  the  able  argument  which  we  have  had  in  this  case. 
To  preserve  recourse  against  the  drawer,  two  things  are  necessary,  viz.  presentation  for 
payment,  and  notice  of  dishonour  duly  given.  If  either  requisite  is  not  attended  to, 
the  holder  loses  his  recourse.  But  while  that  is  the  general  rule,  it  is  equally  tme,  as 
Mr.  Bell  says  (1  Com.  422),  that  "  the  parties  may,  by  anticipation,  waive  the  rales  of 
negotiation,  or  may  discharge  the  objection  afterwards ;  and  this  will  be  a  good  answer 
to  the  objection  of  want  of  protest  or  notice."  Accordingly  the  question  for  our  deter- 
mination is,  has  there  been  such  a  discharge  or  passing  from  these  objections  here  t 

The  letters  are  certainly  not  free  from  ambiguity,  but,  fairly  read,  they  seem  to  me 
to  amount  to  a  passing  from  any  objections  that  might  otherwise  have  been  taken  to 
the  due  negotiation  of  this  bill,  and  I  therefore  concur  with  your  Lordship. 

Some  of  the  cases  cited  point  to  this,  that  a  promise  to  pay  only  raises  a  presump- 
tion that  all  the  requisites  of  negotiation  have  been  complied  wit^ ;  but  in  others  it 
seems  to  have  been  held  that,  if  you  have  a  promise  to  pay,  or  an  admission  of  liabilitj, 
that  is  tantamount  to  a  discharge  of  objections  that  would  otherwise  have  been  competent. 

Even  assuming  that  the  former  of  these  two  views  is  the  correct  one,  I  do  not  think 
that  we  could  now  allow  the  appellants  a  proof  of  their  ignorance  of  the  non-present- 
ment of  the  bill  when  they  wrote  the  letters  of  April  and  June  1869,  because  that  fact 
is  not  averred  upon  record.  As  to  their  ignorance  of  want  of  notice  of  dishonour,  it  is 
impossible  to  take  that  from  them,  as  they  could  not  but  know  whether  due  notice  had 
been  given  to  themselves. 

Lord  Benholme  concurred. 

Lord  Neaves. — This  is  a  point  of  considerable  importance  in  regard  to  good  fair 
mercantile  dealing.  When  a  man  is  asked  to  pay  a  bill,  it  is  quite  competent  for  him 
to  hold  his  tongue ;  but  if  he  enters  into  a  correspondence  on  the  subject,  he  is  bound 
to  observe  the  rules  of  good  faith.  In  particular,  before  requesting  delay,  he  iB,  I  think, 
bound  to  make  all  necessary  inquiries.  Here,  in  answer  to  the  extrajudicial  demand, 
the  defenders  make  an  elaborate  communication  with  the  view  of  obtaining  time.  Their 
request  is  de  facto  granted ;  and  then,  when  a  judicial  demand  is  made  upon  them,  they 
come  forward  with  this  objection,  which  is  undoubtedly  a  legal  one,  but  is,  at  the  same 
time,  I  think,  a  very  strict  and  critical  one.  In  the  present  case  I  agree  with  yow 
[604]  Lordship  that,  whatever  be  its  merits,  it  comes  too  late.  I  can  understand  that 
in  some  cases  ignorance  may  be  unavoidable ;  but  we  cannot  take  that  plea  from  the 
mouths  of  the  present  defenders.  There  was  nothing  to  hinder  them  from  making  the 
same  answer  to  the  extrajudicial  demand  that  they  have  now  made  to  the  judicial  demand, 
because  the  same  investigation  that  has  enabled  them  to  state  the  objection  now  would 
have  disclosed  it  to  them  then.  I  must  therefore  altogether  decline  to  go  into  the 
inquiry  whether  there  was  presentment,  and  whether  the  defenders  did  or  did  not  knov 
the  true  state  of  the  fact  when  they  wrote  the  letter,  and  assent  to  the  proposal  that  the 
appeal  should  be  dismissed. 

The  Court  dismissed  the  appeal. 

J.  &  A.  Peddie,  W.S. — Millar,  Allardice,  &  Robson,  W.S. — Agents. 


No.  122.  VIIL  Macpherson,  604.    .25  Feb.  1870.     1st  Div.— Lord  Mure,M. 

John  Pitcairn,  Pursuer. — Sol-Gen.  Clark — AsJier, 
Hope  Pitcairn,  Defender. — D.-F,  Gordon — MarshalL 

Succession — Testament — Titles  to  La7id  Act,  1868,  31  ^  32  Vict.  c.  101,  «er.  20. — A  person 
possessed  of  heritage  and  moveables  left  a  testament  in  these  terms : — "  I  hereby 
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declare  that  B,,  my  brother,  shall  not  inherit  any  of  my  effects,  but  that  they  shall  all 
descend  to  my  brother  C7."  Held  that  the  word  "  effects  "  could  not  be  construed  to 
include  lands,  and,  therefore,  that  section  20  of  the  above  Act  making  a  bequest  of 
lands  effectual  did  not  apply. 

The  late  John  Pitcaim  of  Kinnaird  died  in  June  1857,  leaving  a  disposition  and 
settlement,  dated  in  1854,  and  a  codicil  thereto,  dated  in  1855.  In  the  settlement  he 
conveyed  "  to  and  in  favour  of  David  Pitcairn,  my  eldest  son,  and  the  heirs  of  his  body ; 
whom  failing,  to  Hope  Pitcaim,  my  second  son,  and  the  heirs  of  his  body ;  whom  fail- 
ing, to  John  Pitcaim,  my  third  son,  and  the  heirs  of  his  body ;  whom  all  failing,  to 
my  own  nearest  heirs  and  assignees  whomsoever,  all  and  whole,"  the  estate  of  Kinnaird, 
with  certain  other  heritable  subjects,  and  in  general  his  whole  heritable  and  moveable 
estates ;  "  and  I  hereby  nominate  and  appoint  the  said  David  Pitcairn,  whom  failing, 
the  party  succeeding  under  the  foregoing  destination,  to  be  my  sole  executor  and 
universal  legatory,  .  .  .  declaring  and  providing  always  that  the  said  David  Pitcaim, 
whom  failing,  the  party  succeeding  under  the  foregoing  destination,  and  his  or  her  fore- 
saids, shall  be  bound  and  obliged,  as  by  acceptation  hereof  they  bind  and  oblige  them- 
selves, their  heirs  and  successors,  out  of  my  said  estate  and  effects,  heritable  and 
moveable,  above  conveyed,  to  make  payment  of  the  debts,  provisions,  and  others  under- 
written, viz.  (1)  to  make  payment  of  all  my  just  and  lawful  debts ;  (2)  to  deliver  over, 
immediately  upon  my  decease,  to  my  said  son  John,  and  Mary  Anne  Pitcairn,  my 
youngest  daughter,  equally,  share  and  share  alike,  the  whole  household  furniture  and 
plenishing  of  every  description  in  my  dwelling-house  of  Kinnaird ;  (3)  to  make  payment 
to  my  said  son  Hope,  his  heirs  and  executors,  of  the  sum  of  £500  ;  (4)  to  make  payment 
to  my  said  son  John,  his  heirs  and  executors,  of  the  sum  of  £2500 ;  (5)  to  make  pay- 
ment to  my  said  daughter  Mary  Anne,  of  the  sum  of  £4000 ;  (6)  to  make  payment  to 
the  said  David  Pitcairn,  Hope  Pitcairn,  John  Pitcairn,  and  Alexander  Eussell  of  Kenly 
Green,  my  son-in-law,  or  the  surviyors  or  survivor  of  them  (the  majority  being  always  a 
quonun),  as  trustees,  the  sum  of  £6000,  but  in  trust  always  for  the  following  purposes, 
and  under  the  following  conditions,  viz. : — (Firstly)  That  they  may  hold  £2500  of  said 
sum  for  the  liferent  use  of  Mrs.  Elizabeth  Pitcairn  or  Eussell,  my  daughter  " — (there 
then  followed  certain  provisions  in  favour  of  the  testator's  daughter  Euphemia) — 
''  (Fourthly),  That  upon  the  decease  of  my  said  daughter  Elizabeth  they  shall  divide 
the  sum  of  £1500  of  the  said  sum  of  £2500  equally  among  my  said  children, 
[605]  David,  Hope,  John,  and  Mary  Anne,  or  the  survivors  of  them,  but  declaring  that 
if  any  shall  have  died  leaving  issue,  such  issue  shall  be  entitled  to  the  share  that  would 
have  fallen  to  their  parent :  .  .  .  I  further  provide  and  declare  that  in  the  event  of 
the  succession  to  my  said  estate  and  effects  under  the  destination  above  written  opening 
to  my  said  son  Hope  Pitcairn,  or  the  heirs  of  his  body,  he  and  they  shall  be  bound  and 
obliged,  as  by  acceptation  hereof  they  bind  and  oblige  themselves,  their  heirs  and 
successors,  out  of  my  said  estate  and  effects,  to  make  payment  (over  and  above  the 
provisions  before  written)  of  the  following  sums,  viz. : — To  my  said  son  John  £1000  ; 
to  my  said  daughter  Mary  Anne  £500 ;  and  to  the  said  trustees  above  named  the  sum 
of  £1000,  for  behoof  of  the  whole  children  of  Euphemia,  equally  ;  .  .  .  and  it  is  hereby 
specially  provided  and  declared,  that  the  sums  above  provided  to  be  paid  by  the  said 
David  Pitcairn,  or  the  party  succeeding  under  the  destination  above  written,  and  the 
additional  sums,  in  the  event  foresaid,  to  be  paid  by  the  said  Hope  Pitcaim,  and  his 
foresaids,  to  and  for  behoof  of  my  other  children,  and  their  foresaids  respectively,  shall 
be  due  and  payable  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall  happen 
after  my  decease,  and  shall  bear  legal  interest  thereafter  until  payment :  As  also,  that 
the  said  sums  are  and  shall  be  real  and  preferable  burdens  affecting  the  foresaid  lands 
and  barony  of  Kinnaird  and  ground  on  the  west  bank  of  Pittencrieff,  and  the  convey- 
ance thereof  above  written,  and  are  appointed  to  be  engrossed  as  such  in  the  inf eftments 
to  follow  hereon,  and  in  all  the  future  transmissions  of  the  said  lands,  aye  and  until 
complete  payment  of  the  said  sums  and  haill  interest  due  thereon,  and  which  provisions 
above  written  in  favour  of  my  said  children  shall  be  accepted  of  by  them  respectively, 
and  are  hereby  declared  to  be  in  full  of  all  legitim,"  &c. 

By  the  codicil  the  testator  revoked  the  money  provisions  in  favour  of  his  son  Hope, 
and  in  lieu  thereof  directed  certain  payments  to  be  made  to  trustees  for  behoof  of  his 
children,  and  declared  "  that  such  payments  to  trustees  for  behoof  of  the  children  of 
my  said  son  Hope,  or  any  of  them,  as  aforesaid,  shall  be  held  in  all  questions  as  to 
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the  division  of  my  estate,  under  the  foregoing  deed,  and  these  presents,  or  at  common 
law,  to  be  of  the  same  effect,  and  to  stand  in  the  same  position  in  all  respects  as  the 
provisions  to  my  said  son  Hope  himself,  hereby  recalled,  and  for  which  they  are 
substituted." 

The  estate  of  Kinnaird  conveyed  by  the  above  deed  had  been  bought  by  Mr.  Pitcaim 
at  the  price  of  £12,000.  His  personal  estate,  after  payment  of  debts,  amounted  to 
XI  1,187.  The  provisions  and  legacies  amounted  in  one  event  to  £13,000,  and  in 
another  to  £15,000. 

Mr.  John  Pitcaim  was  survived  by  his  eldest  son  David,  in  whom,  accordingly,  his 
father's  heritable  and  moveable  estates  became  vested. 

David  died  on  2d  February  1869.  He  was  survived  by  a  widow,  but  left  no  issoe. 
His  moveable  estate,  as  estimated  by  himself  in  a  holograph  state  prepared  in  the 
previous  year,  amounted  to  upwards  of  £29,000,  exclusive  of  his  succession  from  his 
father.  The  provisions  contained  in  his  father's  settlement  had  not  been  paid  by  him 
except  £1100  to  his  brother  John.  He  left  the  following  holograph  will,  bearing  date 
25th  June  1857  : — "I,  David  Pitcaim,  merchant,  Dundee,  eldest  son  of  the  late  John 
Pitcaim,  Esq.  of  Kinnaird,  being  desirous  of  following  out  the  wishes  of  said  John 
Pitcaim,  my  father,  as  expressed  in  his  last  will  or  testament,  hei^eby  declare  that  Hope 
Pitcairn,  my  brother,  shall  not  inherit  any  of  my  effects,  but  that  they  shall  all  descend 
to  my  brother  John  Pitcairn,  subject  to  the  following  burdens,  viz.  legacies  to  my 
sisters  and  provisions  for  Hope's  children,  amounting  in  all  to  £10,000,  as  expressed  in 
the  will  of  above-mentioned  [606]  John  Pitcairn,  and  an  annuity  to  my  dear  wife, 
Anne  Maria  Bell  or  Pitcairn,  of  £500,"  &c. 

In  April  1869  John  Pitcairn  junior  raised  the  present  action  against  his  broliier 
Hope  Pitcairn,  "  as  heir  of  line  and  of  conquest  of  David  Pitcairn,  and  also  heir  of 
provision  to  the  said  David  Pitcairn  in  the  lauds  "  of  Kinnaird  and  others,  "  imder  the 
settlement  of  John  Pitcairn,"  concluding  (1)  that  the  defender  should  be  ordained  to 
complete  a  title  to  said  subjects,  and  convey  them  to  the  pursuer ;  (2)  for  declarator 
that  the  deed  of  David  Pitcairn  was  at  the  date  of  his  death  an  effectual  conveyance  of 
the  whole  heritable  and  moveable  estates  in  which  he  was  vested ;  and  (3)  that  it  was 
an  effectual  conveyance  of  said  lands  in  particular. 

The  pursuer  pleaded  ; — (1)  The  last  will  and  settlement  of  the  said  David  Pitcairn 
is,  under  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  section  20,  valid  and 
effectual  to  convey  to  the  pursuer  the  whole  estate,  heritable  and  moveable,  of  the  said 
David  Pitcairn,  and,  in  particular,  the  subjects  described  in  the  conclusions  of  the 
action.  (2)  On  a  sound  construction  of  the  said  holograph  settlement,  and  having  re- 
gard to  its  terms,  the  terms  of  John  Pitcaim's  settlement,  and  the  nature  of  the  estate 
held  by  the  said  David  Pitcairn,  the  said  holograph  settlement  conveys  to  the  puisner 
his  whole  estate,  heritable  and  moveable,  and,  in  particular,  the  subjects  described  in 
the  conclusions. 

The  defender  pleaded; — (1)  The  said  holograph  writing  is  inhabile  as  a  conveyance 
of  the  lands  libelled,  and  does  not  constitute  any  obligation  upon  the  defender  to  make 
up  titles  thereto,  and  denude  thereof  in  favour  of  the  pursuer,  in  respect  that  it  doe 
not  convey  or  bequeath,  or  profess  to  convey  or  bequeath,  the  lands  libelled,  or  heritable 
property  at  all,  and  is  not  a  testamentary  or  inortis  causa  deed  or  writing  within  the 
sense  and  meaning  of  the  Titles  to  Land  Consolidation  Act,  1868,  sec.  20. 

The  facts  above  stated  were  admitted. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  Finds  that  the  last 
will  and  testament  of  the  late  David  Pitcairn  of  Kinnaird  is  not  valid  and  effectual  to 
convey  to  the  pursuer  the  heritable  estate  of  the  said  David  Pitcairn,  or  to  constitate 
an  obligation  on  the  defender  to  make  up  a  title  to  the  lands  libelled,  and  convey  the 
same  to  the  pursuer :  Assoilzies  the  defender  from  the  conclusions  of  the  action,"  &c* 

*  "  Note. — 1.  This  action  is  rested  on  section  20  of  the  Titles  to  Land  Consolida- 
tion (Scotland)  Act,  1868,  which  provides  that  *no  testamentary  or  niortis  cawsa  deed 
or  writing  purporting  to  convey  or  bequeath  lands,'  *  shall  be  held  to  be  invalid  as  a 
settlement  of  the  lands  to  which  such  deed  or  writing  applies,  on  the  ground  that  the 
grantor  has  not  used,  with  reference  to  such  lands,  the  word  "  dispone,"  or  other  wotd? 
importing  a  conveyance  de  presentiy  and  that  where  such  deed  or  writing  shall  contain, 
with  reference  to  such  lands,  any  word  or  words  which  would,  if  used  in  a  will  or  testa- 
ment with  reference  to  moveables,  be  sufficient  to  confer  upon  the  executor  of  thegranter 
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The  pursuer  reclaimed. 

[607]  Argued  for  the  pursuer  ; — David  Pitcaim's  bequest  of  his  whole  "  effects  "  to 
his  brother  John  was  manifestly  intended  to  include  the  heritable  as  well  as  the  move- 
able estate,  otherwise  it  would  not  be  carrying  out  the  wishes  of  his  father,  which  he 
expressly  stated  to  be  his  desire.     His  father's  wish  was  that  the  heritable  estate  alone 

or  legatee  of  such  moveables  a  right  to  claim  the  same,  such  deed  or  writing,  if  duly 
executed  according  to  the  law  of  Scotland,  shall  be  deemed  and  taken  to  be  equivalent 
to  a  general  disposition  of  such  lands,*  &c. 

"  This  clause,  therefore,  while  it  dispenses,  in  regard  to  lands,  with  the  necessity  of 
using  the  word  *  dispone,'  or  other  technical  words  of  de  presenti  conveyance,  and  pro- 
vides that  any  testamentary  deed  or  writing  sufficient  to  convey  moveables  shall  be  held 
to  be  equivalent  to  a  disposition  of  lands,  still  seems  to  require  as  a  condition  of  the 
validity  of  such  deed  or  writing,  as  a  conveyance  of  land,  that  the  words  of  conveyance 
shall  be  used  *  with  reference  to  lands,'  so  that,  as  regards  the  will  founded  on  in  the 
present  ease,  the  question  for  consideration  is,  whether  in  that  will  the  words  of  con- 
veyance or  bequest  are  used  [607]  *  ^ith  reference  to  lands ' ;  whether,  in  short,  the 
subject-matter  of  the  will  is  land  as  well  as  moveable  estate. 

"The  words  in  the  will  are — *I,  David  Pitcairn,'  &c.,  *  hereby  declare  that  Hope 
Pitcaim  (the  defender),  my  brother,  shall  not  inherit  any  of  my  effects,  but  that  they 
shall  descend  to  my  brother,  John  Pitcairn  (the  pursuer),  subject  to  the  following 
burdens,  viz.  legacies  to  my  sisters  and  provision  for  Hope's  children,  amounting  in  all 
to  ,£10,000,  as  expressed  in  the  will  of  the  above-mentioned  John  Pitcairn,'  &c.  But 
these  wonls,  *  any  of  my  effects,'  cannot,  as  the  Lord  Ordinary  conceives,  be  held  to  cover 
lands ;  for  the  word  *  effects,' — and  that  is  the  only  word  used  as  descriptive  of  the 
subject-matter  of  the  will, — in  its  ordinary  acceptation  means  moveables  or  personal 
estate,  and  if  the  Lord  Ordinary  is  right  in  this  construction  of  the  word,  he  does  not 
think  that  the  expression  *  shall  not  inherit '  in  one  part  of  the  clause,  and  the  use  of 
the  word  'burdens'  in  another,  can  be  held  to  be  sufficient  to  control  the  descriptive 
words,  and  give  to  thera  a  meaning  which  they  do  not  ordinarily  bear ;  because  the 
word  '  inherit '  is  frequently  used  with  reference  to  other  things  than  heritable  estate, 
and  a  moveable  estate  may  be  burdened  with  legacies  and  provisions.  And  although 
the  word  'effects'  is  sometimes  found  in  settlements  in  connection  with  the  word 
*  heritable,'  it  has  not,  when  so  used,  been  considered  sufficient,  even  when  coupled  with 
words  of  disposition,  to  carry  land,  or  a  lease  of  land — Brown,  Jan.  26,  1770,  M.  6440 ; 
Cockburn,  Nov.  18,  1803,  Hume,  131  ;  and  in  one  case  as  not  even  sufficient  to  carry 
heritable  bonds — Ross  r.  Ross,  1770,  M.  5019. 

"  2.  It  was  contended  on  the  part  of  the  pursuer,  that  even  if  the  words  descriptive 
of  the  subject  conveyed  were  not  sufficient  of  themselves  to  carry  landed  estate,  it  was 
the  plain  intention  of  the  testator  so  to  use  them,  because  the  will  proceeds  upon  the 
narrative  that  the  testator  was  *  desirous  of  following  out  the  wishes  of  the  said  John 
Pitcaim,  my  father,  as  expressed  in  his  last  will  and  testament,'  and  as  the  legacies 
and  provisions  are,  by  the  father's  settlement,  made  burdens  on  the  heritable  estate,  it 
must  have  been  the  intention  of  David  Pitcairn  to  convey  to  the  pursuer  the  estate  with 
which  these  legacies  and  provisions  were  burdened.  But  the  Lord  Ordinary  cannot  so 
read  the  will.  Because  (1st),  by  the  settlement  of  the  father,  the  landed  estate,  failing 
David  Pitcaim  and  the  heirs  of  his  body,  is  expressly  destined  to  Hope  Pitcairn,  the 
defender,  so  that  to  construe  the  will  in  those  circumstances  as  a  conveyance  of  the 
heritages  to  the  pursuer,  would,  as  the  Lord  Ordinary  conceives,  be  to  defeat  and  not  to 
follow  out  the  wishes  as  expressed  in  the  father's  deed;  and  (2d),  although  by  the 
settlement  of  the  father  the  legacies  and  provisions  are,  by  way  of  additional  security, 
made  real  burdens  on  the  lands  and  barony  of  Kihnaird,  they  are  at  the  same  time  made 
to  affect  the  moveable  estate,  which  is  admitted  to  have  been  nearly  sufficient  to  pay 
those  legacies  and  provisions.  If  they  are  still  unpaid,  and  the  effects  bequeathed  to 
the  pureuer,  which  are  expressly  burdened  with  those  provisions,  are  not  sufficient  to 
meet  them,  the  creditors  in  the  provisions  have  still  the  security  of  the  real  burden  on 
the  estate  destined  to  the  defender,  and  there  seems  no  reason  to  apprehend  that 
these  parties  will,  in  any  event,  suffer  loss  by  the  defender  taking  up  the  landed  estate, 
because  it  appears  from  the  holograph  state  referred  to  in  the  note  of  admissions  that  the 
effects  bequeathed  by  David  Pitcairn  to  the  pursuer  amount  to  about  £30,000,  which  is 
more  than  sufficient  to  meet  any  burden  imposed  ujion  it." 
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should  be  burdened  with  the  provisions  to  his  children,  whereas  if  it  were  held  that 
David's  ''  effects "  did  not  include  the  heritage,  the  burden  was  laid  entirely  on  his 
moveable  estate,  contrary  to  the  manifest  intention  both  of  himself  and  of  hu  father. 
That  being  so,  the  holograph  will  of  David  must  be  [608]  ^^^^  under  the  new  statute 
to  be  a  valid  conveyance  of  his  whole  estates,  including  the  land,  notwithstanding  the 
absence  of  technical  words  of  disposition.  * 

Argued  for  defender; — The  settlement  of  David  could  not  possibly  be  held  to 
apply  to  heritage,  not  only  in  respect  of  the  inapplicability  of  the  word  "  effects"  to 
such  estate,  but  also  of  his  distinct  expression  of  his  desire  to  carry  out  his  father's 
will,  which  was  that  the  heritable  estate  should  go  to  Hope.  There  was  no  opposition 
to  that  will  in  the  transference  of  the  burden  from  the  heritable  to  the  moveable  estate, 
the  latter  having  greatly  increased  in  value,  and  all  going  to  John. 

At  advising, — 

Lord  President. — ^The  father  of  the  pursuer  and  defender  was  John  Pitcaim,  who 
was  owner  of  the  estate  of  Kinnaird  and  some  other  parcels  of  land  in  the  neighho1l^ 
hood  of  Cupar.  In  1854  he  made  a  settlement  by  which  he  conveyed  his  estates  to  his 
eldest  son  David  and  the  heirs  of  his  body,  whom  failing,  to  Hope  Pitcairn,  his  second 
son,  and  the  heirs  of  his  body,  whom  failing,  to  John  Pitcaim,  his  third  son,  and  the 
heirs  of  his  body,  whom  all  failing,  to  his  own  nearest  heirs  and  assignees  whomsoever. 
Mr.  Pitcairn  died  in  1857  ;  and  his  eldest  son  made  up  a  title  as  heir,  and  possessed  tiie 
estate  till  his  death  in  1869.  He  left  a  holograph  will,  on  the  effect  of  which  the 
present  case  depends.  But  if  that  will  does  not  affect  the  testator's  heritable  estate,  it 
seems  to  follow  of  necessity  that  the  destination  in  his  father's  settlement,  not  being 
evacuated,  must  receive  effect,  and  as  David  Pitcaim  died  without  issue,  the  heritable 
estate  must  descend  to  the  second  son  Hope.  Hope,  who  is  the  immediate  yonnger 
brother  of  David,  is  his  heir  of  line  and  conquest,  as  well  as  heir  of  provision  in  their 
father's  destination,  and  the  youngest  son  John  raises  this  action  against  him  in  these 
three  characters,  and  concludes  against  him  that  he  shall  enter  himself  as  heir  in  one 
or  other  of  these  characters,  and  convey  the  estate  to  him,  his  younger  brother ;  failing 
which,  there  is  a  conclusion  for  declarator  that  the  holograph  settlement  by  their 
brother  David  is  an  effectual  settlement  and  conveyance  of  the  estate  of  Kinnaird  in 
favour  of  John ;  and  on  that  foundation  there  is  a  conclusion  for  adjudication. 

Now,  it  is  obvious  that  the  case  of  the  pursuer  depends  for  its  success  on  the 
declaratory  conclusion,  because,  if  the  holograph  will  of  David  does  not  convey  the 
heritable  estate,  it  must  go  to  the  heir  of  the  destination.  Accordingly,  the  defence  is, 
that  that  holograph  will  is  not  effectual  to  convey  heritage,  and  does  not  convey  this 
particular  heritage,  but  only  the  moveable  succession. 

The  main  reliance  of  the  pursuer  is  on  the  20th  section  of  the  Titles  to  Land  Con- 
solidation Act  of  1868,  which,  he  contends,  gives  to  this  holograph  will  the  effect  of  a 
conveyance  of  the  heritable  estate.     If  the  statute  were  intended  to  make  every  will  by 
a  proprietor  of  land  effectual  as  a  conveyance  of  heritage  as  well  as  of  moveables  there 
would  be  a  great  deal  in  that  contention.     But  that  is  not  the  object  or  the  effect  of  the 
section;  it  only  dispenses  with  the  use  of  certain  technical  words,  up  to  that  time 
necessary  by  the  common  law  of  Scotland  in  the  conveyance  of  lands,  and  provides  that 
heritable  prop)erty  may  be  conveyed  by  words  of  bequest  as  well  as  by  words  of  present 
disposition.     The  section  bears, — "  No  testamentary  or  mortis  causa  deed  or  writing 
purporting  to  convey  or  bequeath  lands,"  "  shall  be  held  to  be  invalid  as  a  settlement  of 
the  lands  to  which  such  deed  or  writing  applies,  on  the  ground  that  the  granter  has  not 
used,  with  reference  to  such  lands,  the  word  *  dispone,'  or  other  words  importing  a  con- 
veyance de  preseniiJ*    Now,  the  only  enactment,  so  far,  is,  that  the  absence  of  words 
importing  a  conveyance  de  prcesenti  shall  not  operate  to  make  an  intended  conveyance 
of  lands  by  a  testator  ineffectual — in  short,  that  a  mortis  causa  deed  bequeathing  lands 
shall  be  effectual,  though  expressed  in  other  words  than  those  hitherto  essential  [609]  ^ 
a  conveyance.     But  the  clause  proceeds, — "  And  where  such  deed  or  writing  shall  not 
be  expressed  in  the  terms  required  by  the  existing  law  or  practice  for  the  conveyance  of 
lands,  but  shall  contain  with  reference  to  such  lands  any  word  or  words  which  wonld. 

*  Additional  authorities  cited: — Hogan  r.  Jackson,  1775  (per  Lord  Mansfield),! 
Cowper,  299  ;  Marquis  of  Titchfield  t\  Horncastle,  1838,  2  Eng,  Jurist,  610 ;  Campbell 
V.  Prescott,  1808,  15  Vesey,  500 ;  Wright  r.  Shelton,  Dec.  16,  1853,  18  tjig.  Jurist 
445  ;  2  Williams  on  Executors,  1095. 


Vm.  MAOPHBBSOK.  610.       PITCAIRN  V.  PITCAIRN  [l870]  699 

if  used  in  a  will  or  testament  with  reference  to  moveables,  be  sufficient  to  confer  upon 
the  executor  of  the  grantor,  or  upon  the  grantee  or  legatee,"  &c.  Now,  the  important 
thing  to  be  observed  in  this  enactment  is,  that,  in  describing  what  is  necessary  to  give 
effect  to  such  a  bequest,  as  it  may  be  called,  of  land,  the  statute  contemplates  and 
requires  the  use  of  such  words  as  would  be  good  to  convey  moveables ;  and,  second, 
that  these  words  shall  be  used  *'  in  reference  to  such  lands," — that  is,  the  clause  does 
not  dispense  in  the  least,  in  regard  to  the  bequest  of  lands,  any  more  than  of  any  other 
property,  with  the  specification  of  what  is  meant  to  be  given,  and  of  the  person  to  whom 
it  is  given.  No  will  of  any  kind  can  be  effectual  without  that.  The  construction  of 
the  clause  appears  to  me,  therefore,  to  be  clear  and  simple.  It  does  not  dispense  with 
the  necessity  of  clearly  specifying  what  ia  intended  to  be  conveyed,  and  to  whom,  but 
only  dispenses  with  the  use  of  technical  words  in  making  the  conveyance.  Words  of 
bequest  are  henceforth  to  receive  equal  effect  with  such  technical  expressions,  and  that 
is  the  whole  effect  of  the  enactment. 

Now,  applying  this  new  law  to  the  holograph  settlement  of  David  Pitcairn,  let  us 
see  if  the  pursuer  can  make  out  that  it  operates  a  conveyance  of  the  estate  of  Kinnaird. 
The  maker  of  the  instrument  says  that  he  desires  to  follow  out  the  wishes  of  his  father, 
and  he  hereby  declares  "  that  Hope  Pitcairn,  my  brother,  shall  not  inherit  any  of  my 
effects,  but  that  they  shall  all  descend  to  my  brother,  John  Pitcairn,  subject  to  the 
following  burdens,"  &c.  All  the  rest  of  the  settlement  is  taken  up  with  a  specification 
of  these  burdens,  and  there  are  no  other  words  of  bequest  or  conveyance  except  those  I 
have  just  read.  The  testator  says  that  his  brother  Hope  is  not  to  inherit  any  of  his 
effects,  but  that  they  shall  all  descend  to  John.  Now,  when  a  testator  says  that  all 
his  effect  are  to  descend  to  a  certain  individual,  does  he  mean  thereby  to  convey  his 
heritable  estate  ?  I  apprehend  not.  The  word  "  effects  "  is  particularly  applicable  to 
moveables,  and  more  particularly  to  corporeal  moveables.  I  am  not  disposed  to  say 
that  it  may  not  apply  to  incorporeal  personal  estate  also ;  but  certainly  it  was  never 
held  in  our  law  that  it  could  embrace  any  kind  of  heritage.  In  construing  a  holograph 
deed  of  this  kind,  we  must  be  guided  not  merely  by  what  seems  to  be  the  meaning  of 
particular  words,  but  by  what  we  believe  to  be  the  real  meaning  of  the  testator  in 
expressing  his  will.  Now,  I  put  the  question  to  myself,  whether  any  Scotchman, 
capable  of  writing  and  expressing  himself,  a  man  of  good  intelligence  and  education, 
sitting  down  with  the  purpose  of  making  a  settlement  of  his  heritable  estate,  would 
make  use  of  such  words  as  we  have  here  7  English  authorities ^'have  been  quoted  to  us, 
but  I  will  only  say  that,  even  if  it  were  the  settled  law  of  England  to  interpret  such 
words  in  the  sense  contended  for,  that  would  not  impress  me.  The  question  is,  what  a 
Scotchman  means  when  he  uses  such  words.  Now,  I  do  not  believe  that  any  intelligent 
Scotchman,  not  to  say  a  Scotch  lawyer,  would  attach  such  a  meaning  to  the  word 
"  effects." 

But  it  is  said  that  there  are  other  considerations«applicable  to  this  settlement  which 
give  a  meaning  to  the  word  "  effects,"  which  it  would  not  otherwise  have.  The  testator 
expresses  his  desire  to  carry  out  his  father's  will,  and  it  is  maintained,  first,  that  it  was 
not  his  ^father's  will  that  Hope  should  have  the  heritable  estate,  and,  second,  that  it 
was  not  his  will,  in  any  case,  that  he  should' have  it  free  of  burden,  |and  yet  David 
Pitcairn  in  effect  frees  the  heritable  estate  from  burden,  and  lays  it  all  on  the  moveable 
estate.  As  regards  the  first  proposition,  I  think  it  is  altogether  untenable,  because  the 
father  expressly  destines  the  estate  to  Hope,  in  the  very  event  which  has  occurred,  of 
r>avid's  death  without  issue.  There  is  more  plausibility  in  the  second  argument,  that 
the  estate  was  not  intended  to  be  free  from  burden.  But  we  must  keep  in  view  the 
difference  of  circumstances  when  the  father  made  his  settlement  and  when  David  made 
his.  The  father  purchased  this  estate  for  about  £12,000.  He  left  personal  property 
to  the  amount  of  £11,187,  and  he  created  a  burden 'on  his  succession  by  way  of  pro- 
visions to  his  younger  children,  and  legacies  to  [610]  the  extent  of  XI  3,000  in  one 
event,  and  of  £15,000  in  another.  Ho  provided  that  the  person  taking  the  heritage  as 
first  heir  of  provision  should  also  be  his  executor,  and  he  laid  the  personal  obligation 
on  him  of  paying  these  provisions  out  of  his  whole  CHtate,  heritable  and  moveable;  but 
as  additional  security  for  the  other  children's  provisions  he  made  them  a  burden  on  the 
heritable  estate.  At  the  lowest  calculation,  these  provisions  amounted  to  £13,000, 
exceeding  the  value  of  the  personal  estate  of  the  granter,  which  easily  accounts  for  his 
making  them  a  burden  on  the  heritable  estate.  But  they  also  exceeded  the  value  of 
the  Heritage ;  and  yet  the  pursuer  contends  that  these  provisions  were  to  be  a  burden 
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primarily  on  the  heritage,  which  was  to  be  saddled  with  them,  and  pay  them  as  far  as 
it  would  go.  That  seems  to  me  to  be  entirely  inconsistent  with  the  obvious  and  express 
purpose  of  John  Pitcairn,  because  in  the  destination  of  this  estate  he  contemplates 
making  it  a  family  estate,  to  descend  to  his  eldest  son,  whom  failing  the  next,  and  so 
on.  He  does  not  contemplate  or  intend  that  it  is  ever  to  be  converted  into  money  and 
paid  away.  The  true  construction  of  this  deed,  therefore,  is,  that  these  provisions  are 
to  be  paid  from  his  moveable  estate  as  far  as  it  would  go. 

That  being  my  constniction  of  John  Pitcairn's  settlement,  I  do  ^not  think  there  is 
any  inconsistency  between  his  wishes  and  the  wishes  of  David.  No  doubt  David  lajs 
the  burden  of  the  provisions  on  his  favoured  brother  John.  It  is  said  that  the  amount 
of  the  burden  constituted  by  him  should  have  been  £13,000,  and  not  £10,000,  and  that 
the  latter  sum  is  a  mistake.  But  that  is  not  so ;  for  David  had  paid  off  £1100,  and  of 
the  balance  £2000  belonged  to  John  himself,  so  that  David  was  under  no  mistake  in 
the  matter.  But  he  not  only  lays  that  burden  on  John,  but  also  an  annuity  of  £500 
a-year  to  his  widow,  and  it  is  said  that  that  is  very  hard  on  John,  if  his  brother  Hope 
is  to  get  the  heritable  estate  unburdened.  But  it  must  be  remembered  that  the  amount 
of  the  bequest  to  John  is  very  large.  It  includes  both  the  personal  estate  of  his  father 
and  also  that  of  David,  and  by  a  memorandum  in  his  own  handwriting,  David's 
personal  estate  was  believed  by  him  to  amount  to  £30,000.  So  that  it  comes  to  this, 
that  he  gives  John,  whom  he  favoured,  £30,000,  besides  his  father's  personal  estate, 
subject  to  these  burdens,  and  left  the  heritable  estate  to  go,  as  his  father  wished  it 
should  go,  to  the  heir  of  the  destination. 

IjORD  Deas. — This  case  raises  an  important  question  under  the  20th  section  of  the 
Titles  to  Ijand  Act  of  1868.  The  Lord  Ordinary's  note  professes  to  quote  the  section, 
and,  on  reading  the  quotation,  it  api^eared  to  me  to  be  difficult  to  say  what  the  meaning 
of  the  section  was.  But  on  looking  to  the  Act  itself,  I  found  that  the  quotation 
was  altogether  inaccurate,  and  that  the  meaning  of  the  enactment  was  really  not 
obscure. 

The  first  thing  to  be  settled  is,  whether  the  word  "  effects  "  can  be  held  to  include 
heritable  estate.  Upon  this  point  we  have  nothing  to  do  with  the  law  of  England, 
The  question  is  the  meaning  of  the  word  "  effects  "  in  a  Scotch  deed ;  and  I  agree  with 
your  I^ordship  that,  in  the  law  and  practice  of  Scotland,  that  word  has  never  been  held 
to  include  heritable  estate. 

There  have  been  questions  variously  determined,  according  to  the  context,  whether 
the  word  was  or  was  not  so  used  as  to  include  certain  kinds  or  particulars  of  personal 
estate  as  well  as  others.  But  I  am  not  aware  that  it  was  ever  said  to  apply  to  or 
include  heritable  estate. 

If  that  be  so,  the  argument  must  resolve  into  this — ^that  although  the  words  used  hy 
the  testator  apply  only  to  i>ersonal  estate,  they  arc,  by  force  of  the  statute,  to  be  held  to 
include  heritable  estate.  That  is  a  Construction  which  cannot  legitimately  be  put  upon 
the  statute.  What  the  statute  does  is,  to  dispense  with  certain  technicalities  which 
were  previously  necessary,  such  as  the  use  of  the  word  "  dispone,"  whenever  heritaWe 
estate  is  mentioned,  either  generally  or  specially,  as  included  in  the  deed  or  writing. 
But  the  statute  does  not  convert  a  deed  or  writing  disposing  of  personal  estat-e  into  s 
deed  or  writing  disposing  also  of  heritable  estate.  The  words  used  in  the  first  part  of 
the  clause,  "  purporting  to  convey  or  bequeath  lands,"  override  the  whole  of  the  ckusc 
To  come  [611]  within  the  clause  the  deed  must  purport  to  convey  or  bequeath  lands— 
(meaning  by  lands  heritable  estate).  The  second  part  of  the  clause  is  accordingly 
qualified  by  the  words  "  with  reference  to  such  lands."  There  is  nothing  to  imply 
that  words  applicable  to  personal  estate  only  are  to  be  held  to  include  heritable  estate. 
Moreover,  I  see  no  reason  to  infer  that  it  really  was  the  intention  of  the  maker  of  thtt 
deed  to  convey  his  heritable  estate.  Although  the  probability  were  greater  than  it  is 
that  he  had  used  the  M'ord  "  effocts  "  in  the^l)elief  that  it  would  cover  heritable  estate,  I 
should  think  it  unsafe  to  proceed  on  that  probability.  But  here  I  think  there  is  no 
probability  of  the  kind,  so  that  even  if  this  were  a  question  of  probability,  I  shonld 
still  come  to  the  same  result  I  rest  my  opinion,  however,  on  the  first  ground  I  have 
stated,  viz.  the  meaning  and  effect  of  the  statute.  It  may  be  held  to  have  introduced 
another  dispensation  besides  the  one  now  referred  to,  viz.  a  dispensation  with  certain 
solemnities  in  testing  and  executing  mortis  causa  deeds  conveying  heritable  estate ;  for 
the  concluding  part  of  the  clause  seems  to  bear  that  if  the  deed  or  writing  be  executed 
in  a  way  which  would  be  effectual  if  it  were  a  mere  testament  of  moveables,  it  shall, 
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JB8  respects  execution,  be  sufficient  also  as  a  conveyance  of  heritage.  I  say  nothing 
against  that  construction,  which  seems  right  and  reasonable,  but  no  question  upon 
that  part  of  the  clause  is  involved  in  the  present  case. 

Lord  Ardmillan. — I  concur  in  thinking  the  judgment  of  the  Lord  Ordinary  right. 
If  the  holograph  settlement  of  David  Pitcairn  in  1857  is  construed  apart  from  the 
provisions  of  the  20th  section  of  the  Titles  to  Land  Consolidation  Act  of  1868,  it  can- 
not be  matter  of  doubt  that  it  is  ineffectual  as  a  conveyance  of  the  landed  estate  of 
Kinnalrd.  I  am  satisfied  that  the  words  "my  effects"  have  primary  and  natural 
application  to  moveables,  and  that,  neither  in  legal  nor  in  popular  acceptation,  can 
the  words  "any  of  my  effects"  or  "all  my  effects"  in  this  settlement  be  read  as 
including  the  land. 

I  do  not  say  that  the  position  and  relation  of  the  same  words  in  regard  to,  or  in 
connection  with,  heritage,  mentioned  in  the  context,  might  not  possibly  give  them  an 
exceptional  meaning  and  a  more  comprehensive  scope, — and  this  seems  to  be  the 
ground  of  judgment  in  some  of  the  English  cases  quoted, — but  there  is  nothing 
of  the  kind  here.  In  this  settlement  the  words  cannot  receive  any  other  than  their 
usual  and  natural  meaning. 

Then  I  come  to  consider  the  effect  of  this  statute.  I  am  of  opinion  that  it  is  not 
applicable  to  the  question  here  raised.  The  clause  of  the  statute  relates  to  deeds  or 
writings  "  purporting  to  convey  or  bequeath  lands."  That/  is  not  the  purport  of  this 
writing.  Then  the  clause  enacts  that  where  words  such  as  "  dispone,"  or  other  words 
"importing  a  conveyance,"  have  not  been  used,  but  words  have  been  used  "with 
reference  to  such  lands  "  which  would  effectually  convey  moveables,  then  the  writing 
shall  not  be  invalid,  but  shall  be  deemed  "  equivalent  to  a  general  disposition  of  lands." 
Now,  this  clause  in  the  statute  relates  entirely  to  words  of  conveyance  where  the 
subject  to  which  the  words  appl}"^  is  land,  but  where  the  words  are  appropriate  to 
moveables.  No  such  case  is  here.  The  clause  of  the  Act  does  not  relate  to  words  of 
description,  but  only  to  words  of  conveyance.  It  does  not  enlarge  the  scope  of  the 
deed :  it  only  increases  its  power  within  its  scope.  If  the  testator  was  dealing  with 
land,  the  clause  will  make  words  of  bequest  valid  as  a  conveyance  of  land.  If  the 
writing  does  not  relate  to  land,  the  clause  is  not  applicable.  It  does  not  extend  the 
description,  and  cannot  enable  the  Court  to  construe  the  word  "  effects  "  in  this  context 
as  including  a  landed  estate. 

This  seems  really  the  whole  question — a  question  of  legal  construction  of  the 
writing.     It  is  enough  for  decision,  and  it  is  conclusive. 

The  provision  of  David's  deed  as  to  the  burdens  is  plain,  if  the'deed  does  not  convey 
the  land  but  does  convey  the  personal  estate,  amounting,  we  are  told,  to  about  £30,000, 
and  it  is  impossible  to  refuse  effect  to  it. 

I  do  not  feel  quite  satisfied  that,  in  the  decision  which  your  Lordship  proposes,  and 
in  which  I  concur,  we  are  giving  effect  to  what  was  really  desired  and  intended  by 
David  Pitcairn ;  but  I  have  no  alternative  judicially,  except  to  give  [612]  effect  to  that 
expression  of  David's  will  which  is  to  be  found  within  his  deed,  construed  according 
to  Scottish  law,  and  without  the  application  of  the  rule  introduced  by  the  Act 
of  1868. 

LoBD  KiKLOGH. — I  am  of  opinion  that  the  Lord  Ordinary  has  come  to  a  right 
conclusion  in  this  case. 

It  is  impossible,  as  I  think,  to  give  to  the  word  "  effects  "  as  occurring  in  David 
Pitcairn's  will,  the  meaning  of  "  lands  and  heritages,"  or  to  hold  that  under  this  word 
a  landed  estate  can  be  comprehended.  The  whole  authorities  of  our  law  are  opposed 
to  such  a  construction  of  the  term.  I  can  conceive  a  case  in  which  the  word  might  be 
so  combined  with  an  explanatory  context  as  possibly  to  give  it  such  an  enlarged  meaning. 
But  there  is  none  such  here.  The  words  "inherit"  and  "descend"  may  be  made 
applicable  equally  to  heritage  and  moveables. 

The  pursuer  mainly  relied  on  the  words  contained  in  the  narrative  of  the  document, 
to  the  effect  that  Mr.  David  Pitcairn  was  "  desirous  of  following  out  the  wishes  of 
John  Pitcairn,  my  father,  as  expressed  in  his  last  will  and  testament."  It  was  contended 
that  the  result  arrived  at  by  the  Lord  Ordinary,  of  Hope  Pitcairn  succeeding  to  the 
estate  of  Elinnaird,  unburdened  by  the  provisions  in  the  father's  settlement,  was  con- 
trary to  the  father's  intention,  which  the  pursuer  stated  was,  that  Hope  Pitcairn  should 
either  not  succeed  to  the  estate  of  Kinnaird  at  all,  or  should  succeed  to  it  burdened 
with  provisions  up  to,  if  not  beyond,  its  value. 
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If  the  word  "  effects  **  cannot,  on  the  face  of  the  document,  be  legally  constmed  to 
mean  "  landn/'  I  would  have  great  difficulty  in  resorting  to  an  extrinsic  inquiry  into 
the  father's  intentions,  in  order  thereby  to  give  the  word  other  than  its  legal  interpreta- 
tion. I  do  not  think  that  even  a  clear  view  of  the  father's  intentions  would  warrant 
me  in  converting  the  words  actually  used  to  another  than  their  true  legal  meaning. 
I  could  not  80  control  the  clause  of  disposition  by  the  clause  of  narrative  or  recital. 

But  whilst  60  holding,  I  think  it  right  to  add  that,  so  far  as  I  can  form  an  opinion, 
the  pursuer  is  in  error  in  attributing  to  the  father  of  the  parties  the  intentions  which 
he  ascribes.     The  father  undoubtedly  intended   Hope  Pitcairn,  his  second  son,  to 
succeed  to  the  estate  of  Kinnaird,  failing  the  oldest  son,  David ;  for  he  expressly  odlg 
him  second  in  the  destination.     Nor  do  I  think  he  contemplated  this  otherwise  than 
as  an  unburdened  succession,  or  at  least  a  succession  slightly  burdened,  if  at  alL 
Though  the  family  provisions  in  his  settlement  are  made  a  real  burden  on  the  landed 
estate,  for  the  security  of  the  parties  interested  I  think  the  father  intended  these  to  be 
discharged  by  David  Pitcairn,  the  person  first  called,  out  of  the  moveable  succession 
which  he  gave  him  along  with  the  estate.     To  hold  anything  else  would  simply  render 
nugatory  the  destination  to  Kinnaird,  seeing  that  the  provisions  were  so  large,  as 
mainly,  if  not  altogether,  to  exhaust  the  value  of  the  landed  estate.     David  did  not  pay 
the  provisions  during  his  survivance,  except  to  a  small  extent.     He  left  behind  him  a 
personal  estate,  which  consisted  of  his  father's  executry  plus  his  own  accumolationB, 
which  are  estimated  at  nearly  £20,000  more.     All  this  executry  he  left  to  his  brother 
John,  the  pursuer,  charging  it  with  the  provisions  in  the  father's  settlement — that  is  to 
say,  charging  these  provisions  on  his  father's  moveable  estate  as  well  as  his  own.    At 
the  same  time,  according  to  the  interpretation  which  I  think  must  be  put  on  his  wiD, 
he  allowed  the  estate  of  Pitcairn  to  descend  according  to  the  destination  in  the  father's 
settlement  to  his  brother  Hope,  the  person  second  called.     In  all  this,  David  Pitcairn 
seems  to  me  to  have  acted,  not  in  contradiction  to,  but  in  conformity  with,  his  father's 
wishes.     But  whilst  I  think  it  right  to  exhaust  the  case  as  argued  to  us  by  intimating 
this  impression,  the  ground  of  my  judgment  is  that  which  I  stated  in  the  opening,  that 
the  word  "  effects  "  used  in  this  document  cannot,  under  any  view,  be  construed  to 
comprehend  the  landed  estate  of  Kinnaird. 

The  Ck)URT  pronounced  this  interlocutor : — "  Adhere  to  the  interlocutor  of  the  Lord 
Ordinary  submitted  to  review,  and  refuse  the  [613]  reclaiming  note :  Find  the  defender 
entitled  to  additional  expenses :  Allow  an  account  of  expenses  to  be  given  in,  and 
remit,"  &c. 

M'EwEN  &  Garment,  W.S. — Hill,  Keid,  &  Dbuxmond,  W.S. — Agents. 

[Commented  upon^  M*Leod's  Trs.  v.  M'Leod,  1875,  2  R.  481  ;  Farquharson  p. 
Farquharson,  1883,  10  R.  1253.] 


No.  123.  VIII.  Macpherson,  613.     25  Feb.  1870.     2d  Div.— Sheriff  of 

Forfarshire,  I. 

Miss  Ann  E.  Stoole,  Pursuer. — Strachan. 
John  M'Lbish,  Defender. — AsJver. 

Contract — Breach  of  Promise  of  Marriage, — Held,  on  a  proof,  that  the  conduct  of  a 
man  to  a  woman  to  whom  he  was  engaged  to  be  married,  though  rough  and 
unmannerly,  was  not  designed  to  frighten  her  into  giving  up  the  marriage,  and  that 
while  it  might  justify  her  in  refusing  to  marry  him,  it  did  not  render  him  liahle  in 
damages  for  breach  of  promise  of  marriage. 

This  was  an  action  for  breach  of  promise  of  marriage. 

The  Sheriff-substitute  found  that  ^*  the  defender  promised  and  engaged  to  marry  the 
pursuer  on  Thursday  the  25th  of  June  1868,  but  that  it  is  not  proved  that  he  wrongfuDy 
failed  to  fulfil  his  said  promise.''  He  therefore  assoilzied  the  defender  from  the  con- 
clusions of  the  action. 

The  Sheriff  adhered.  The  facts  and  grounds  of  judgment  in  the  Sheriff-court  are 
sufficiently  expressed  in  the  following  note,  subjoined  by  the  Sheriff  to  his  interlocutor : — 
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"  The  Sheriff  has  carefully  read  and  considered  the  evidence  in  this  case,  and  he 
concars  in  the  view  taken  of  it  by  the  Sheriif-substitute,  that  the  pursuer  has  failed  to 
prove  her  case. 

*'  The  marriage  was  fixed  to  take  place  on  the  morning  of  Thursday  the  25th  June, 
at  10  o'clock.  It  is  said  that  the  defender  was  up  all  Tuesday  night  packing  the 
furniture,  &c.  It  is  proved  that  he  was  engaged  in  packing  very  late,  and  that  he  was 
also  up  on  Wednesday  morning  at  four,  so  that  it  would  seem  to  be  true  that  he  was 
up  all  that  Tuesday  night.  He  called  at  the  pursuer's  about  nine  on  the  Wednesday 
morning,  and  is  said  to  have  used  some  angry  words.  He  said,  '  You  will  never  go  a 
married  wife  to  Letham  for  me.'  All  parties,  however,  seem  to  have  regarded  this  as  a 
foolish  and  hasty  expression,  and  not  intended  to  break  off  the  marriage,  as  he  was 
expected  to  call  during  the  day  and  make  the  final  arrangements.  He  did  not  call 
tmtil  after  eight  in  the  evening.  He  explained  that  he  had  gone  to  bed  and  '  slept  in.' 
Looking  to  the  evidence  of  his  sister,  Mrs.  Fyall,  with  whom  he  resided,  this  statement 
seems  to  have  been  correct.  She  says  that  he  had  been  tasting,  and  was  at  midday, 
when  he  went  to  bed,  a  little  the  worse  of  liquor,  which  probably  contributed,  along 
with  the  fatigue  and  want  of  sleep,  to  prolong  his  slumbers. 

"  When  he  appeared  at  the  pursuer's  on  the  Wednesday  evening,  it  turned  out  that 
he  had  omitted  to  get  up  the  marriage  lines  from  the  session-clerk,  and  that  he  had  also 
forgotten  to  sunmion  the  minister,  which  it  is  alleged  he  had  undertaken  to  do. 

''The  pursuer  alleges  that  he  had  neglected  these  essentials  on  purpose  that  the 
marriage  might  not  proceed  on  the  morrow.  It  seems  to  the  Sheriff  that  the  drink 
and  the  *  sleeping  in '  is  as  good  an  explanation  of  his  neglect  as  any  desire  to  draw 
back.  According  to  Mrs.  Hill's  evidence,  the  defender,  on  the  Wednesday  night, 
seemed  to  have  been  quite  willing  to  do  what  he  could  to  remedy  matters,  and  offered 
still  to  go  and  bespeak  the  minister  for  the  morning ;  but  one  of  the  pursuer's  sisters 
would  not  let  him, '  as  he  had  the  smell  of  drink.'  It  seems  to  have  been  then  arranged 
accordingly  that  the  marriage  could  not  proceed  next  morning,  [614]  ^^^  because  the 
defender  was  unwilling,  but  because  the  final  arrangements  were  not  completed. 

"  So  far  as  the  Sheriff  can  discern,  the  defender  shewed  no  unwillingness  to  proceed 
with  the  marriage.  He  had  given  her  a  gold  watch  and  chain ;  he  had  also  given  her 
£30  to  purchase  dresses  for  her  outfit ;  he  had  placed  in  her  custody  100  sovereigns  on 
which  they  were  to  commence  housekeeping  together ;  he  had  taken  a  house  at  Letham 
for  them  to  live  in  after  it  had  been  seen  and  approved  of  by  her ;  he  had  purchased, 
and  despatched  on  the  Wednesday  morning,  furniture  for  the  same ;  and  he  had  their 
names  proclaimed  in  church  on  the  previous  Sabbath.  In  such  circumstances,  it  would 
be  necessary  for  the  pursuer  to  establish  very  clearly  that  the  defender  after  all  refused 
to  proceed. 

"  Some  stress  is  laid  on  what  the  defender  said  on  leaving  on  the  Wednesday  night. 
The  pursuer  said  to  him,  *  This  is  a  pretty  position  you  have  placed  me  in,  allowing  me 
to  send  away  all  my  clothes  except  what  I  was  to  be  married  in.'  He  answered,  *  I 
have  done  you  no  harm.  You  can  get  one  of  your  sisters  and  bring  back  your  things.' 
This  is  not  a  refusal  on  his  part  to  proceed.  It  is  as  if  he  had  said.  If  you  don't  wish 
to  go  on  you  may  bring  back  your  things.  It  was  rather  throwing  on  the  pursuer  the 
responsibility  of  fixing  whether  or  not  the  marriage  was  to  proceed.  She  fixed,  and 
possibly  she  wisely  fixed,  that  she  would  not  go  on  with  it ;  but,  in  such  circumstances, 
she  is  not  entitled  to  demand  damages  from  him. 

"It  may  be  that  the  defender  has  not  behaved  well  to  the  pursuer  on  various 
occasions ;  but  this  of  itself  is  no  ground  in  law  for  subjecting  him  in  damagas." 

The  pursuer  appealed. 

LoBD  Benholmb. — It  is  not  denied  that  the  defender  promised  to  marry  the 
pursaer ;  the  question  is,  whether  he  failed  to  perform,  or  committed  a  breach  of  this 
promise. 

In  order  to  answer  this  question,  it  is  of  considerable  consequence  to  ascertain 
what  is  really  the  issue  to  be  tried. 

It  is  not  absolutely  necessary,  in  such  a  case,  that  there  shall  be  a  direct  refusal  on 
the  part  of  the  defender.  There  are  various  instances  in  our  practice  of  a  breach  of 
promise  committed  in  other  ways  than  by  direct  refusal.  But  I  take  it  that,  where 
there  is  no  direct  refusal,  there  must  be  a  course  of  conduct  indicative  of  the  defender's 
settled  intention  to  get  rid  of  the  marriage.  It  is  not  enough  that  the  defender  behaved 
lilL     He  no  doubt  seems  to  have  been  a  complete  savage,  and  his  conduct  was  of  that 
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rough  and  brutal  kind  which  is  incidental  to  that  mode  of  life  in  which  he  had  been 
engaged.  But  still  he  seems  to  have  been  an  honest  savage ;  and  after  grave 
consideration,  I  am  inclined  to  think  that  that  is  his  true  character.  I  do  not  think 
that  his  conduct  indicates  any  fixed  determination  to  get  rid  of  the  marriage,  either  by 
disgusting  the  jmrsuer  and  thus  inducing  her  to  break  off  the  engagement,  or  by  putting 
it  off  indefinitely  from  time  to  time.  He  seems  to  have  had  no  gentle  or  delicate 
feelings,  so  as  to  estimate  sufficiently  the  cruelty  or  hardship  to  the  lady  of  causing  the 
marriage  to  be  repeatedly  put  off.  The  very  coarse  expressions  whi(^h  he  used,  had 
they  been  serious  and  deliberate,  might  have  gone  far  to  prove  a  determination  not  to 
marry  the  pursuer.  But  the  question  is,  was  he  serious  in  using  this  language,  and 
especially  in  declaring  that  the  lady  would  never  go  to  their  new  abode  as  a  mairied 
woman  ?  It  is  difficult  to  believe  that  he  could  have  intended  to  have  married  a 
woman  to  whom  he  could  address  such  language.  But  the  lady  herself  did  not  take 
that  view  of  his  language,  because,  even  after  being  so  addressed,  she  was  not  disinclined 
to  go  on  with  the  engagement. 

The  result  to  which  I  come  on  the  proof  is  that,  ultimately,  the  lady,  acting  veiy 
much  under  the  influence  of  her  sisters,  determined  not  to  marry  him,  and  as  he  did 
not  come  at  the  appointed  hour  in  the  morning,  she  sent  for  her  clothes  [615]  ^<^ 
broke  off  the  marriage.  I  think  she  was  justified  in  doing  so,  but  it  was  she,  and  not 
the  defender,  who  prevented  the  marriage  from  taking  place.  So  far  as  appears  from 
the  defender's  conduct,  he  would  have  fulfilled  his  engagement  in  his  own  way,  eren 
after  the  lady  had  shewn  her  determination  to  be  off. 

I  well  remember  the  case  of  Croall  (unreported),  in  which  I  was  counsel,  and  in 
which  the  defender  was  artful  enough  not  to  commit  himself  by  any  direct  refusal 
On  the  contrary,  he  constantly  stated  his  willingness  to  marry  the  pursuer.  But  the 
jury  thought  that  there  was  evidence  that  he  hstd  formed  an  intention  to  intimidate 
the  lady  by  threatening  to  take  her  abroad,  and  thus  force  her  to  break  off  the  marriage. 
He  plied  her  with  threats  that  he  would  take  her  to  America.  The  record  vbs 
such  that  the  jury  clerk  refused  to  give  an  issue,  on  the  ground  that  there  w»  no 
relevant  matter.  The  pursuer  appealed,  and  the  Court  granted  the  issue,  which  i^ 
reported  in  Macfarlane  and  Cleghom's  collection.  The  case  was  tried  by  Justice-CIeik 
Boyle,  who  charged  for  the  defender,  but  the  jury,  taking  what  probably  was  the 
right  view,  held  that  the  defender  had  failed  to  perform  his  promise,  and  gave  sub- 
stantial damages.  I  quote  this  case  to  point  out  what  the  real  issue  is  here,  and  that 
it  is  not  necessary  that  there  should  be  an  express  refusal.  The  question  truly  is, 
whether  the  man's  behaviour  was  intended  to  constrain  the  woman  to  break  off  the 
marriage.     I  think  the  issue  has  not  been  proved. 

At  the  same  time,  I  think  the  defender's  conduct  has  been  such  that  he  is  entitled 
to  no  expenses. 

Lords  Cowan  and  Nbavbs  concurred. 

Lord  Justioe-Clbrk  absent. 

This  interlocutor  was  pronounced : — "  The  Lords  having  heard  counsel  upon  the 
appeal  and  proof.  Find  it  proved  that  the  defender  promised  to  marry  the  pursuer  as 
libelled,  but  find  it  not  proved  that  he  broke  or  failed  to  perform  such  promise :  The*- 
fore  dismiss  the  appeal,  and  affirm  the  judgment  appealed  against,  except  only  as  to 
finding  the  pursuer  liable  in  expenses,  and  decern:  Find  no  expenses  due  to  either 
party,  either  in  the  Court  below,  or  in  this  Court." 

David  Milne,  S.S.C. — Maclachlan  <fe  Rodgbr,  W.S. — Agents. 


No.  124.  VIIL  Macpherson,  615.     26  Feb.  1870.     2d  Div.— L 

Robert  Pollock,  Defender  and  Appellant. — SoL-Gen.  Clark — Harper. 
Poor  Hugh  Cassidy,  Pursuer  and  Respondent. — Pattison — Mdcdonald, 

Master  and  Servant — Reparation. — A  master  found  liable  in  damages  for  injuries 
sustained  in  his  service  by  his  servant,  from  his  failure  to  take  proper  precaution* 
for  the  servient's  protection  in  the  performance  of  a  dangerous  work. 
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This  action  was  raised  in  the  Sheriff-court  of  Lanarkshire,  and  concluded  for  £500 

in  name  of  damages  for  injuries  sustained  by  the  pursuer  (a  common  labourer),  while 

in  the  service  of  the  defender,  a  contractor  in  Motherwell.     The  case  of  the  defender 

was,  that  the  injuries  were  the  result  of  the  pursuer's  own  carelessness. 

The  facts  are  fully  stated  in  the  interlocutors  pronounced  in  the  cause. 

After  a  proof,  the  Sheriif-substitute  (Veitch),  on  22d  October  1869,  pronounced 

this  interlocutor : — "  Finds,  as  a  matter  of  fact,  that  the  pursuer  was  engaged  working 

for  the  defender  on  the  evening  of  the  1st  of  July  1868  in  taking  down  a  bridge  over 

the  Monkland  Canal,  near  Parkhead,  when,  owing  to  the  slipping  of  a  bank  of  earth, 

after  a  pier  of  the  [616]  bridge  had  been  removed,  the  pursuer  got  his  leg  broken, 

which  afterwards  required  to  be  amputated  above  the  knee,  and  received  other  injuries : 

Finds  that  the  pursuer  was  engaged  in  pulling  out  the  rubbish  at  the  foot  of  where  the 

wall  had  been  when  the  accident  happened  :  Finds,  from  the  evidence  of  the  two  first 

witnesses,  Messrs.  Moffat  and  Allan,  that  the  operation  which  the  pursuer  was  engaged 

in  was  a  dangerous  one,  and  that  precautions  ought  to  have  been  taken  by  the  defender 

for  the  safety  of  the  workmen  engaged  at  it :  Finds  this  evidence  contradicted  to  a 

certain  extent  by  the  witness  Dundas,  but  finds  it  corroborated  by  the  other  witnesses  : 

Finds,  therefore,  that  the  defender  was  to  blame  in  not  having  had  the  earth  removed 

from  behind  the  pier  before  pulling  down  the  stones,  and  that  he  is  liable  to  the 

pursuer  in  damages  for  the  injuries  sustained  by  him :  Modifies  the  same  to  the  sum  of 

£25  sterling,  and  decerns  against  the  defender  for  that  sum :  Finds  him  also  liable  in 

expenses,"  &c. 

On  appeal,  the  Sheriff  (Glassford  Bell),  on  2d  December  1869,  pronounced  this 
interlocutor: — ''Finds  that  at  the  time  the  pursuer  sustained  the  injuries  for  which 
he  seeks  reparation  he  was  engaged,  by  the  defender's  orders,  in  whose  employment  he 
was,  in  removing  from  the  empty  bed  of  the  Monkland  Canal  certain  stones  and  loose 
mason- work  which  had  formed  part  of  the  pier  of  a  bridge  recently  taken  down :  Finds 
that  there  was  a  high  clay  embankment  immediately  behind  the  said  pier,  and  which 
had  previously  rested  on  it,  and  it  was  at  the  foot  of  said  embankment  that  the  pursuer 
had  been  set  to  work  :  Finds  that  the  support  of  the  pier  being  withdrawn,  a  part  of 
the  embankment  gave  way  and  fell  on  the  pursuer,  and  injured  him  so  severely  that 
one  of  his  legs  had  shortly  thereafter  to  be  amputated  :  Finds  it  proved  that  the  embank- 
ment, as  soon  as  the  pier  against  which  it  rested  was  removed,  became  dangerous,  and 
ought  to  have  been  cut  down,  or  at  all  events  duly  sloped,  before  any  one  was  allowed 
to  work  beneath  it :  Finds  that  it  is  not  proved  that  it  had  been  so  cut  down  or  sloped, 
and  it  is  not  proved  that  the  plan,  No.  9 — ^prepared  not  from  actual  observation,  but 
from  statements  furnished  by  the  defender — contains  a  correct  representation  of  the 
embankment  at  the  time  of  the  accident:  Finds,  on  the  contrary,  that  the  pursuer 
depones  as  a  witness  in  causa, — '  When  the  pier  was  removed,  the  embankment  was 
left  exposed ;  it  was  nearly  perpendicular,  but  rather  inclined  to  the  side  of  the  canal 
where  we  were  working.     We  were  occupied  in  digging  out  a  stone  with  picks.     I  was 
stooping  down  with  my  face  towards  the  canal,  and  back  towards  the  embankment 
Some  of  the  embankment  came  down  upon  me,  and  knocked  me  down  into  the  bed 
of  the  canal : '  Finds  that  this  evidence  is  expressly  corroborated  by  that  of  the  pursuer's 
two  fellow-workmen,  John  Garretty  and  Owen  Reilly,  and  is  consistent  with  probability, 
whereas  it  is  hardly  possible  that  any  debris,  or  any  portion  of  the  embankment,  could 
have  fallen  on  the  pursuer,  had  it  been  sloped  ba!ck  in  the  manner  delineated  in  said 
plan  :  Finds  that  the  rule  of  law  is,  that '  while  a  servant  is  required  to  consider  his 
liability  to  an  injury  by  the  carelessness  of  his  fellow-workmen  as  one  of  the  incidents 
of  his  employment,  the  nsks  of  which  he  has  assumed  in  contracting  with  his  employer, 
he  is  equally  entitled  to  expect  that  the  master,  on  his  side,  will  do  his  duty  towards 
him,  by  taking  all  proper  measures  to  protect  him,  as  far  as  possible,  from  unnecessary 
danger ; '  and  so  the  master  has  been  held  liable  in  damages  for  the  want  of  lining  or 
barring  to  the  sides  of  a  pit,  in  consequence  of  which  some  of  the  crumbling  strata  fell 
on  the  men  working  at  the  bottom — (See  Smith  on  Reparation,  p.  56,  and  Marshall  v. 
Stewart,  18th  December  1851)  :  Finds  that  the  defender  did  not,  [617]  ^^  ^^  present 
instance,  fulfil  his  duty  to  the  pursuer  by  taking  proper  precautionary  measures  for 
his  protection :  Therefore  adheres  to  the  interlocutor  appealed  against  in  as  far  as  it 
repels  the  defences,  and  finds  the  defender  liable  in  damages;  but  as  regards  the 
amount  of  damages  found  due  (being  only  £25),  sustains  the  pursuer's  appeal,  and  so 
far  alters  the  said  interlocutor:  Finds  that,  considering  the  injuries  to  the  pursuer 
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resulted  in  the  loss  of  a  leg,  which  was  amputated  above  the  knee,  the  minimum  sum 
in  which  the  defender  falls  to  be  held  liable  is  £50 :  Decerns  against  said  defender 
for  that  sum  accordingly,  and  quoad  ultra  dismisses  both  appeals." 

The  defender  appealed  to  the  Second  Division. 

Lord  Cowan. — This  case  is  attended  with  some  nicety,  not  so  much  in  point  of  law, 
as  in  the  application  of  legal  principles  to  the  facts  as  proved  in  evidence.  As  regards 
the  law,  I  think  it  well  stated  in  Paterson  v.  Wallace,  6th  July  1854,  1  Macq.  748, 
where  the  Lord  Chancellor  said, — *'  The  master  cannot  be  made  liable  to  the  workman 
for  the  consequence  of  the  rashness  or  negligence  of  the  workman  himself.  In  order, 
therefore,  to  entitle  the  appellants  (the  representatives  of  the  workman)  to  recoyer 
damages,  they  must  have  shown  that  the  danger  existed  owing  to  the  negligence  of 
the  respondent  (the  master),  and  that  the  deceased  met  his  death  in  consequence  of 
that  negligence."  These  two  sentences  contain  the  substance  of  the  l^al  principlee 
which  are  to  be  applied  to  cases  of  the  description  of  that  now  before  us,  and  ire 
accordingly  have  the  simple  duty  to  perform  of  seeing  whether,  in  the  proved  circum- 
stances of  this  case,  they  lead  to  a  judgment  in  favour  of  the  pursuer  or  to  one  in  favoni 
of  the  defender. 

The  accident  occurred  when  the  pursuer  was  employed  in  removing  some  stones  or 
loose  mason-work  from  the  bottom  of  a  pier  that  had  just  been  taken  down.  The  jia 
in  question  had  rested  on  a  clay  embankment,  and  it  was  at  the  foot  of  this  embank- 
ment that  the  pursuer  was  working,  and  it  was  by  its  fall  that  he  sustained  the  injuiies 
for  which  he  now  claims  damages.  The  work  at  which  he  was  engaged  required  to  be 
done  with  great  expedition,  and  was  accordingly  proceeded  with  during  the  night,  a 
circumstance  which  demanded  extra  carefulness  both  on  the  part  of  the  employer  and 
of  the  employed. 

On  a  review  of  the  whole  evidence,  I  arrive  at  the  same  result  as  the  Sheriff- 
substitute  and  the  Sheriff  have  done. 

I  find,  in  the  first  place,  no  evidence  that  rashness  or  negligence  on  the  part  of 
the  pursuer  produced  the  accident.  Had  such  been  proved,  the  defender  would  nn- 
doubtedly  have  been  relieved  from  liability,  on  the  principle  enunciated  by  the  Lord 
Chancellor  in  Wallace's  case.  And  in  this  connection  I  think  it  is  not  unimportant 
to  remark  that  the  pursuer  was  not  a  skilled  workman,  acquainted  with  the  proper 
slope  at  which  an  embankment  of  the  height  and  nature  of  that  in  question  would  be 
safe,  but  was  a  common  labourer,  and  entitled  to  rely  on  his  employer's  taking  every 
proper  precaution  to  have  the  premises  in  a  safe  state. 

But,  in  the  next  place,  I  am  satisfied  on  the  evidence  that  danger  existed  owing  to 
the  negligence  of  the  defender  in  not  having  the  embankment  sufficiently  brought  to 
a  safe  slope ;  and  that  the  accident  occurred  in  consequence  of  that  negligence.  Hie 
state  of  things  at  the  time  of  the  accident  is  described  by  the  pursuer  in  the  passitge 
quoted  by  the  Sheriff  in  his  interlocutor,  and  the  pursuer's  evidence  is,  as  the  Sheriff 
has  truly  said,  corroborated  by  two  of  his  fellow-workmen,  and,  moreover,  is  oonsistsit 
with  the  probabilities  of  the  case.  It  is  not,  in  my  opinion,  open  to  dispute  that  tiiere 
was  danger ;  that  that  danger  might  have  been  avoided  by  proper  care  on  the  defender's 
part ;  and  that  the  accident  arose  from  the  want  thereof.  What  strengthens  me  in  tiie 
conviction  I  have  announced,  is  the  evidence  of  the  defender  himself  and  of  his  foreman 
Blair.  They  seem  both  of  them  to  have  been  well  aware  of  the  danger,  and  of  ^t 
manner  in  which  it  was  to  be  avoided,  for  they  set  two  of  the  workmen  to  slope  awiy 
the  embankment.  Unfortunately  they  did  not  remain  to  see  their  orders  [618]  caxM 
out,  and  it  was  while  these  men  were  still  at  work  on  the  embankment  to  bring  it  to 
the  proper  and  safe  slope  that  this  accident  occurred. 

As  to  the  amount  of  damages,  I  see  no  sufficient  reason  for  interfering  with  ^ 
award  of  the  Sheriff. 

Lord  Benholms. — I  concur  in  the  result  at  which  the  Sheriff  has  arrived ;  but  I 
wish  to  say  that  I  do  not  consider  his  findings  models  for  our  imitation.  A  finding 
that  a  witness  depones  so-and-so  is  not  in  my  opinion  a  proper  finding  in  fact. 

I  take  a  very  short  view  of  the  case.  In  the  first  place,  the  evidence  negativefi 
fault  on  the  part  of  the  pursuer.  Indeed  the  defender's  case  is  that  there  was  no  hxHi 
on  any  one's  part,  as  there  was  no  danger.  I  cannot  adopt  that  view.  That  the 
embankment  was  left  in  a  dangerous  state  is,  I  think,  beyond  dispute,  for  it  fell  and 
produced  the  accident.  The  danger  lay  in  its  not  being  properly  sloped  off,  and  it 
seems  to  me  that  that  was  just  such  a  source  of  danger  as  to  demand  careful  attention 
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on  the  part  of  the  master.  He  should  either,  have  remained  himself  and  seen  the 
embankment  properly  sloped,  or  at  least  he  should  have  left  behind  him  some  skilled 
person  to  see  that  what  was  necessary  was  done  by  the  two  unskilled  men  who  were 
put  to  the  work.  Having  done  neither  the  one  nor  the  other,  he  must  be  found  liable 
in  damages  for  the  consequences. 

Lord  Neaves. — I  concur  in  all  the  observations  that  have  been  made  with  regard 
both  to  the  form  and  to  the  merits  of  the  Sheriffs  judgment,  I  wish,  however, 
distinctly  to  reserve  my  opinion  as  to  what  would  have  been  the  legal  consequence  if 
it  had  been  proved  that  the  master  had  pointed  out  this  embankment  to  a  foreman  or 
skilled  person,  and  given  him  directions  to  see  that  it  was  properly  sloped  back.  If 
such  a  case  had  been  proved,  I  rather  think  that  the  master  would  have  been  safe ; 
bat  I  find  here  no  evidence  whatever  of  the  master  having  laid  the  responsibility  of 
obviating  the  danger  upon  a  proper  or  competent  person,  and  I  must  therefore  hold  him 
liable. 

As  to  the  amount  of  the  damages,  I  cannot  say  that  I  think  them  excessive ;  but 
in  a  matter  of  this  kind  I  am  very  averse  to  interfere  with  the  discretion  of  the  local 
Judge,  who  knows  the  value  of  labour  and  the  circumstances  of  labourers  in  the  district 
better  than  we  can  do. 

Lord  Justice- Clerk  absent. 

This  interlocutor  was  pronounced  : — "  Find,  in  point  of  fact,  that  the  pursuer  was 
at  the  time  libelled  employed  as  a  labourer  by  the  defender  to  remove  stones  from  the 
bottom  of  the  embankment  in  question,  where  the  pier  of  a  bridge  had  been  previously 
pulled  down :  That  in  order  to  have  this  operation  performed  with  safety  to  the  work- 
men employed  it  was  necessary,  and  it  was  the  duty  of  the  employer,  to  take  precau- 
tions so  that  the  said  embankment  should  be  sloped  back  in  such  a  way  as  to  prevent 
any  stones  or  rubbish  from  falling  down  its  face  :  Find,  further,  in  point  of  fact,  that 
the  defender  failed  to  take  the  necessary  precautions  for  that  purpose,  and  that  in  conse- 
quence of  said  failure,  and  without  any  fault  on  the  pursuer's  part,  a  mass  of  stones 
and  rubbish  fell  down  the  embankment  on  the  pursuer,  and  injured  him  in  the  manner 
libelled,  to  his  loss  and  damage,  for  which  the  sum  of  £50  would  be  a  reasonable 
reparation :  Therefore,  to  that  effect,  and  as  regards  the  finding  of  expenses  in  the 
inferior  Court,  affirm  the  interlocutors  complained  of,  and  dismiss  the  appeal:  Find 
the  appellant  liable  in  expenses  in  this  Court,  and  remit  to  the  Auditor,"  <&c. 
Kbeoan  &  Welsh,  S.S.C. — Neil  M.  Campbell,  S.S.C. — Agents. 


No.    125.  Vm.    Macpherbon,   619.      1   Mar.    1870.     2d  Div.— Sheriff  of 

Lanarkshire,  I. 

James  Shkphekd,  Pursuer  and  Eespondent. — Brand. 
Charles  Reddie,  Defender  and  Appellant — B.  V.  Campbell, 

BiU  of  Exchange — Negotiaiion — Waiv&r — Accommodation  BUI, — The  drawer  of  a  bill 
of  exchange,  in  the  knowledge  of  an  objection  to  its  due  negotiation,  asked  and 
obtained  time  to  meet  it.  Held  that  he  was  barred  from  stating  the  objection  in 
defence  to  an  action  on  the  bill. 

Observed  that  a  person  who  draws  a  bill  for  his  own  accommodation  is  not  entitled  to 
plead  against  an  onerous  indorsee  that  the  bill  was  not  duly  presented  to  the  acceptor 
for  payment. 

This  action  was  brought  in  the  Sheriff-court  of  Lanarkshire,  to  recover  the  amount 
of  a  bill  for  £200,  drawn  by  the  defender,  Eeddie,  upon  and  accepted  by  Mr.  A.  B. 
Bowman  of  Ashgrove,  and  of  which  the  pursuer.  Shepherd,  was  the  holder.  The  bill 
had  come  into  the  pursuer's  possession  through  a  Mr.  Robertson,  to  whom  the  defender 
stated  that  he  had  handed  it  for  the  purpose  of  being  discounted,  but  who,  instead  of 
diBconnting  it,  had  handed  it  to  the  pursuer  in  consideration  of  a  cash  advance  of  £100 
and  the  discharge  of  an  old  debt  due  by  himself  to  the  pursuer.  Robertson's  name  did 
not  appear  on  the  bill. 
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The  defence  was  (1)  that  the  bill  had  not  been  duly  negotiated,  in  respect  that  it 
had  not  been  presented  at  the  place  of  payment — ^the  London  Joint-Stock  Bank, 
London — on  Saturday,  27th  July  1867,  the  day  on  which  it  fell  due,  but  on  Monday, 
29th  July ;  and  (2)  that  the  defender  had  received  no  value  for  the  bill,  Robertson  not 
having  remitted  the  proceeds  to  him. 

A  proof  was  allowed,  and  led. 

Mr.  Tatham,  a  solicitor  in  London,  deponed : — "  On  the  day  after  the  bill  of 
exchange  mentioned  in  the  summons  fell  due,  or  at  any  rate  within  two  or  three  days, 
I  was  instructed  by  the  pursuer  to  apply  to  the  defender  for  payment  of  the  biU,  and 
expenses  of  noting  the  same.  I  immediately  wrote  to  the  defender,  and  a  day  or  two 
afterwards  he  called  upon  me  at  my  office  in  London,  and  applied  to  me  for  time  to 
pay  the  said  bill,  and  requested  me  not  to  sue  on  the  same,  and  at  the  same  time  offered 
to  pay  £100,  and  to  give  a  new  bill  for  the  balance,  intimating  that  the  bill  had  not 
been  duly  presented  for  payment  on  the  day  on  which  it  fell  due,  but  that  he  would 
not  suggest  any  difficulty  on  that  ground.  I  did  not  contradict  the  said  statement  as 
to  non-presentation  of  the  bill ;  but  the  said  proposal  came  to  nothing."  Mr.  Andeison, 
writer,  Glasgow,  deponed : — "  On  23d  August  1867  my  firm  obtained  instnictions  from 
William  Tatham  and  Sons,  solicitors,  London,  to  recover  payment  from  defender  of  &e 
bill  libelled.  I  accordingly,  on  that  day,  waited  on  defender,  and  requested  payment 
After  some  talk,  defender  said  he  could  not  meet  the  bill  at  the  time,  but  he  offered  to 
pay  £100  to  account  in  the  course  of  a  week  or  so,  and  give  a  new  bill  at  two  months' 
date,  signed  by  all  parties  to  the  previous  bill,  for  the  balance.  My  firm  communicated 
that  offer  the  same  day  to  Messrs.  Tatham  and  Sons.  W^  then  received  further  instrac* 
tions.  I  waited  on  defender  on  27th  August  1867,  and  communicated  these  instmctions. 
He  said  it  would  be  better  that  he  should  go  to  London  and  arrange  matters  himself, 
and  that  he  would  start  that  same  night" 

The  Sheriff-substitute  (Clark)  pronounced  this  interlocutor : — "  Finds  that  the  bill  in 
question,  which  is  dated  24th  March  1867,  and  payable  four  months  after  date,  was 
drawn  by  the  defender  on  and  accepted  by  Andrew  RoUo  Bowman,  and  that  the  same 
was  thereafter  endorsed  blank  by  the  defender :  Finds  that  the  pursuer  gave  adequate 
value  for  the  said  [620]  ^^^  ^^^  ^  ^ow  onerous  indorsee  and  holder  thereof :  ^nds 
that  all  objections  to  the  due  negotiation  of  the  said  bill  have  been  waived  by  the 
defender :  Finds,  further,  that,  in  the  circumstances  of  the  present  case,  the  punuer 
being  an  onerous  indorsee,  it  is  of  no  importance  whether  the  drawer  gave  value  or  not 
to  the  acceptor :  Therefore  repels  the  whole  pleas  in  law  for  the  defender,  and  decerns 
against  him  in  terms  of  the  conclusions  of  the  summons :  Finds  the  pursuer  entitled  to 
expenses,"  &c.  * 

On  appeal,  the  Sheriff  (Glassford  Bell)  substantially  adhered,  referring  to 
Thomson  on  Bills  (Wilson's  edn.),  p.  296,  and  the  cases  of  Turnbull  v.  Hill,  16Ui  Feb. 
1831,  9  S.  456,  and  of  Watt  v,  Fullerton,  19th  Jan.  1816,  Hume,  74, 

The  defender  appealed  to  the  Second  Division,  and  argued  (1)  that  the  failure  in 
negotiation  barred  the  pursuer's  recourse,  and  (2)  that  there  was  no  satisfactory  evidence 
of  waiver. 

The  pursuer  answered; — (1)  The  objection  was  bad,  the  bill  having  been  granted 
for  the  drawer's  accommodation,  and  exact  negotiation  not  being  required  in  the  case  of 
accommodation  biUs.  The  defender  must  have  known  that  the  acceptor  would  not  meet 
the  bill,  and  he  had  suffered  no  injury  from  the  short  delay  that  took  place  in  present^- 

*  «  KoTE. — From  the  evidence,  parole  as  well  as  documentary,  and  more  particularly 
from  the  depositions  of  William  Tatham,  solicitor,  London,  and  of  Mr.  Anderson,  writes, 
Glasgow,  it  is  quite  obvious  that  the  defender  waived  all  objections  to  due  negotiation 
after  he  had  been  made  aware  of  the  grounds  upon  which  such  might  be  taken.    The 
effect  of  such  waiver  is  well  established — see  Wilson's  Thomson's  Bills  and  Notes,  pp.  377 
to  384.     That  the  pursuer  gave  value  for  the  bill,  and  is  an  onerous  holder,  is  establi^ei 
by  his  deposition ;  and  whatever  equities  may  subsist  between  the  drawer  and  aoceptor, 
or  any  intermediate  endorsee,  these  are  of  no  avail  against  him  unless  he  could  be  shown 
to  have  been  privy  to  or  in  the  knowledge  of  such  equities.     No  evidence  of  this  kinds 
adduced.     It  may  be  that  the  defender's  story  is  substantially  true,  and  that  he  has 
been  deceived  by  those  by  whom  he  was  induced  to  connect  himself  wiUi  the  bill.     It  may 
be  that  he  has  never  received  any  benefit  from  the  transaction.     All^tMs,  howevi^,  is 
matter  with  which  the  pursuer  has  no  concern — See  Thomson,  tU  supra,  pp.  190,  Ac*" 
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tion.  (2)  At  any  rate,  Mr.  Tatham's  evidence,  which  the  defender  had  not  attempted  to 
contradict,  conclusively  shewed  that  the  defender  was  aware  of  the  objection  within  a 
few  days  after  the  bill  fell  due,  and  that  he  had  passed  from  it.  The  subsequent 
correspondence  strengthened  the  plea  of  waiver. 

At  advising, — 

Lord  Jubtice-Clkre. — I  have  no  difficulty  on  either  point. 

In  the  first  place,  I  hold  it  to  be  perfectly  clear  that  Beddie,  the  drawer  of  this  bill, 
knew  that  Bowman,  the  acceptor,  could  not  and  would  not  take  it  up  at  maturity.  In 
point  of  fact.  Bowman's  name  was  merely  used  to  carry  out  a  transaction  for  the  joint 
behoof  of  Keddie  and  a  person  of  the  name  of  Robertson,  whose  name  does  not  appear 
on  the  bill.  That  is  abundantly  plain  from  the  correspondence  produced.  Kobertson 
discounted  the  bill  with  a  creditor  of  his  own,  the  pursuer  of  this  action,  who  retained 
about  jBIOO  of  the  contents  in  satisfaction  of  his  own  debt.  The  bill  fell  due  on 
Saturday,  July  27,  but  it  was  not  presented  at  the  place  of  payment, — which  it  is  not 
immaterial  to  observe  was  not  Kilwinning,  where  th6  acceptor  lived,  but  a  bank  in 
London, — till  Monday,  July  29,  when  it  was  dishonoured.  It  is  not  necessary  to 
determine  whether  this  delay  in  presentation  would,  in  the  case  of  an  ordinary  bill,  bar 
recourse ;  because  it  is  perfectly  clear  on  the  authorities  that,  as  the  drawer  was  aware 
that  the  acceptor  had  no  funds  of  his  in  his  hands,  he  cannot  plead  that  the  ordinary  rules 
of  negotiation  were  not  complied  with,  or  that  he  received  no  [621]  notice.  The  prin- 
ciple upon  which  this  most  equitable  rule  rests  is  explained  by  Prof.  Bell  (1  Com.  428-9). 

But  I  am  further  of  opinion  that  the  objection,  if  it  ever  could  have  been  taken, 
comee  too  late,  because  I  think  it  cleai'ly  proved  that  Mr.  Reddie,  in  the  knowledge  of 
the  objection,  agreed  not  to  take  it  if  he  got  time.  Delay  was  granted  to  him ;  and  it 
would  be  contrary  to  equity  to  allow  him  to  take  the  objection  now. 

On  these  two  grounds,  I  am  for  dismissing  the  appeal. 

Lord  Cowan. — If  it  had  been  necessary  to  decide  the  first  point  to  which  your 
Lordship  referred,  perhaps  more  evidence  might  have  been  required.  At  the  same 
time,  as  the  case  stands,  my  impression  in  regard  to  it  coincides  with  that  expressed  by 
your  Lordship.  The  bill  appears  to  me  to  be  one  of  a  windy  character ;  and  if  so,  want 
of  due  negotiation  could  not  properly  be  pleaded  by  the  drawer,  because  the  principle 
of  law  upon  which  due  negotiation  is  required  is,  that  by  the  want  of  it  the  drawer  is 
injured,  and  in  the  case  supposed  the  drawer,  aware  that  the  acceptor  had  no  funds  to 
meet  the  bill,  could  not  suffer  any  injury  from  its  non-presentation.  He  is  the  only 
proper  debtor  in  the  amount  of  the  bill. 

I  prefer,  however,  to  rest  my  concurrence  in  your  Lordship's  proposal  that  we  should 
dismiss  this  appeal  upon  the  evidence  as  to  waiver.  This  appears  to  me  quite  con- 
clusive. I  take,  in  the  first  place,  the  evidence  of  Mr.  Anderson,  who  speaks  to  a 
conversation  which  he  had  with  the  defender  on  23d  August.  His  account  of  the 
conversation  is : — "  After  some  talk,  defender  said  he  could  not  meet  the  bill  at  the 
time,  but  he  offered  to  pay  £100  to  account  in  the  course  of  a  week  or  so,  and  give  a 
new  bill  at  two  months'  date,  signed  by  all  the  parties  to  the  previous  bill,  for  the 
balance.''  The  defender  is  not  called,  a  circumstance  at  which  I  cannot  refrain  from 
expressing  my  surprise — and  we  must  therefore  assume  Mr.  Anderson's  evidence  to  be 
correct  Its  importance  becomes  manifest  when  it  is  seen  that  on  5th  August  an  inti- 
mation was  given  to  the  defender  that  legal  proceedings  would  be  taken  against  him. 
On  receiving  such  an  intimation  he  ought  at  once  to  have  made  inquiry,  if  he  meant  to 
resist  payment,  but  three  weeks  later  we  find  him  in  the  above  conversation  admitting 
liability,  and  offering  a  compromise.  This  of  itself  would,  I  think,  be  sufficient  evidence 
of  waiver ;  but  the  evidence  of  Mr.  Tatham  puts  the  matter  beyond  question.  That 
gentleman  depones  that  the  defender  called  on  him  at  his  office,  he  being  the  agent  of 
the  holder,  a  few  days  after  the  bill  fell  due ;  *^  that  he  (defender)  applied  to  him  for 
time  to  pay  the  said  bill,  and  requested  him  not  to  sue  on  the  same,  and  at  the  time 
ofifered  to  pay  £100,  and  to  give  a  new  bill  for  the  balance,  intimating  that  the  bill  had 
not  been  duly  presented  for  payment  on  the  day  on  which  it  fell  due,  but  that  he  would 
not  suggest  any  difficulty  on  that  ground."  Altogether  on  the  evidence,  it  appears  to 
me  that  the  defender  obtained  time  because  of  his  having  been  understood  to  have  no 
objections  on  any  ground  to  the  want  of  due  negotiation  of  the  bill.  I  think  the  defence 
of  waiver  therefore  is  complete. 

Lord  Benholme. — I  think  it  safer  to  rest  my  concurrence  in  the  judgment  upon 
the  evidence  as  to  waiver,  which  I  hold  to  be  conclusive. 
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Lord  Nsavies. — I  concur  in  both  grounds  of  judgment  as  explained  by  your  Lord- 
ship in  the  chair. 

The  Court  pronounced  this  interlocutor : — "  The  Lords  having  heard  counsel  on  the 
appeal,  find  that  the  bill  in  question,  which  is  dated  24th  day  of  March  1867,  and  pay- 
able four  months  after  date,  was  drawn  by  the  defender  on  and  accepted  by  Andrew 
Rollo  Bowman,  and  that  the  same  was  thereafter  endorsed  blank  by  the  defender: 
Find  that  the  pursuer  gave  adequate  value  for  the  said  bill,  and  is  now  onerous  endorsee 
and  holder  thereof :  Find  that  all  objections  to  the  due  negotiation  of  the  said  bill  have 
been  waived  by  the  defender :  Therefore  dismiss  the  appeal,  affirm  the  judgment  of  the 
[622]  Sheriff,  and  discern :  Find  the  pursuer  entitled  to  expenses  in  this  Court,  as  well 
as  in  the  Court  below,  and  remit  to  the  Auditor  to  tax  and  report" 

A.  Kirk  Mackik,  S.S.C. — Campbell  &  SiirrH,  S.S.C. — Agents. 
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Elizabktu  Pringle  or  Borthwick  and  Others  (Pringle  s  Executrices). — 

SoL'Gen.  Clark — Balfour, 
James  Thomas  Pringle. — D.-F.  Gordon — Asher. 

Husband  ami  Wife — Terce — Vesting — Conventional  Provisions — Election — Abandon- 
inent — A  lady,  after  surviving  her  husband  for  ten  years,  died  intestate,  without 
having  made  her  election  between  her  conventional  provisions  under  her  husband's 
testamentary  deeds  and  her  right  to  terce.  In  the  meantime  the  trustees  imder  these 
deeds  had  consigned  judicially  the  amount  of  these  provisions  in  bank,  and  intimated 
to  the  lady.  They  had  also  called  her  in  an  action  of  multiplepoinding,  brought  for 
the  purpose  of  dividing  the  estate  of  her  husband,  in  which  she  made  no  appearance. 
Held  that  she  had  acquiesced  in  the  provisions  made  for  her  by  her  husbeind,  and 
had  abandoned  her  claim  to  terce,  and  that  her  representatives  were  not  entitled  to 
claim  the  arrears  of  terce. 

Questiony  (1)  Whether,  in  order  to  transmit  any  right  to  arrears  of  terce  to  her  repre- 
sentatives, it  is  necessary  for  a  widow  to  have  been  served  to  the  tercet  and  (3) 
whether,  where  a  widow  dies  without  electing  between  her  conventional  provisions  and 
her  right  to  terce,  her  right  to  elect  transmits  in  the  general  case  to  her  representatives! 

This  special  case  was  presented  by  the  executrices  of  the  late  Mrs.  May  Eraser  or 
Pringle,  widow  of  the  deceased  Vice- Admiral  James  Pringle  of  Torwoodlee,  on  the 
one  part,  and  by  Mr.  James  T.  Pringle  of  Torwoodlee,  their  eldest  son,  on  the  other, 
for  the  opinion  and  judgment  of  the  Court  on  the  question  whether  the  said  executrices 
"  are  or  are  not  entitled  to  claim  the  terce  of  the  heritable  subjects  in  which  Admiral 
Pringle  died  infeft,  so  far  as  consisting  of  subjects  which  by  law  are  subject  to  terce, 
for  the  period  between  Admiral  Pringle's  death  and  the  death  of  Mrs.  Pringle  ? " 

The  following  were  the  facts  agreed  on  by  the  parties  : — 

Mrs.  Pringle  died  on  Slst  March  1869. 

Vice- Admiral  James  Pringle  was,  at  the  time  of  his  death,  which  took  place  on  31st 
October  1859,  proprietor  infeft  in  fee-simple  of  the  lands  and  estate  of  Torwoodlee,  in 
the  counties  of  Selkirk  and  Roxburgh.  The  gross  rental  of  Torwoodlee  at  the  date  d 
Admiral  Pringle's  death,  including  the  mansion-house,  policy  grounds,  and  shootings,  iras 
upwards  of  £2500.  Vice- Admiral  Pringle  also  left  moveable  estate  of  the  value-nafter 
deducting  debts,  &c — of  upwards  of  £7000.  The  Admiral  was  survived  by  his  wife, 
Mrs.  May  Fraser  or  Pringle,  and  seven  children.  There  was  no  contract  of  marriage, 
either  antenuptial  or  postnuptial,  between  Admiral  Pringle  and  his  wife.  He  left  Uie 
following  writings  of  a  testamentary  nature: — (1)  A  heritable  bond  of  annuity  in 
favour  of  his  wife,  dated  19th  February  1848,  with  a  codicil  or  addition  thereto,  diated 
13th  October  1849,  by  which  he  provided  to  her  an  annuity  of  £520  sterling,  includii^ 
therein  such  pension  or  annuity  as  she  should  receive  from  the  Admiralty  in  respect  of 
her  being  the  widow  of  an  officer  of  the  Royal  Navy  ;  and  (2)  A  trust-disposition  and 
settlement,  dated  13th  October  1849,  with  four  codicils  thereto,  dated  respectively,  5th 
February  1851,  22d  April  1854,  29th  August  1855,  and  23d  June  1857.  By  the  said 
trust-disposition  and  settlement,  and  in   addition  to  the  annuity  above  mentioned, 
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Admiral  Pringle  directed  a  sum  of  £1000  to  be  paid  to  Mrs.  Pringle  to  enable  her  to 

purchase  furniture  and  mournings,  and  as  an  [623]  interim  alimentary  allowance.     Mrs. 

Pringle  did  not  during  her  survivance  of  the  Admiral  accept  the  provisions  conceived  in 

her  favour  by  the  writings  above  mentioned,  or  any  payment  to  account  of  the  said 

provisions  apart  from  her  pension  or  annuity  from  the  Admiralty,  which  amounted  to 

£120  per  annum ;  nor  did  she  claim  her  legal  rights ;  nor  did  she  declare  her  election 

whether  to  accept  the  conventional  provisions  in  her  favour,  or  to  betake  herself  to  her 

l^gal  claims.     She  never  obtained  herself  served  to  the  terce  of  the  heritable  subjects  in 

which  the  Admiral  died  infeft     On  23d  April  1861,  and  in  consequence  of  Mrs.  Pringle 

not  accepting  the  same,  the  said  trustees  consigned  in  the  British  Linen  Company's 

Bank  in  Melrose  the  sum  of  £1000,  provided  to  Mrs.  Pringle  by  Admiral  Pringle's 

tmst-disposition  and  settlement,  to  enable  her  to  purchase  furniture,  and  for  mournings, 

and  interim  aliment,  with  interest  due  thereon ;  and  they  also  consigned  £1048,  14s. 

lid.,  the  amount  of  the  annuities  payable  to  her  under  the  said  bond  of  annuity  and 

codicil  at  and  prior  to  the  term  of  Martinmas  1861  for  the  period  to  Whitsunday  1862, 

with  interest  due  thereon,  after  deducting  the  pension  of  £120  per  annum,  to  which 

she  was  entitled  from  the  Admiralty. 

Mrs.  Pringle  never  uplifted  these  sums,  and  on  4th  March  1864  the  trustees  of  the 
Admiral  raised  an  action  of  multiplepoinding,  in  which  they  called  Mrs.  Pringle,  the 
heir-at  law,  and  others  interested  in  the  succession,  for  the  purpose  of  having  the  estate 
distributed  at  the  sight  of  the  Court,  and  for  procuring  exoneration.  Mrs.  Pringle 
did  not  enter  appearance,  nor  did  she  lodge  a  claim  in  the  action.  The  only  person 
who  did  so  was  James  Thomas  Pringle,  who  lodged  a  condescendence  and  claim,  in 
which  he  demanded  that  the  trustees  should  execute  a  deed  of  entail  in  his  favour  of 
the  estate  of  Torwoodlee,  and  also  that  the  trustees  should  pay  to  him  the  free  rents 
of  the  estate  since  the  date  of  Admiral  Pringle's  death. 

The  Lord  Ordinary  (Ardmillan),  on  8th  July  1862,  pronounced  an  interlocutor  in 
the  multiplepoinding,  finding — (1)  That  the  trustees  were  bound  to  execute  (as  they 
declared  their  willingness  to  do)  a  deed  of  entail  in  favour  of  the  said  James  Thomas 
Pringle,  and  the  heirs-substitute  of  entail  mentioned  in  Admiral  Pringle's  settlement 
of  the  estate  of  Torwoodlee,  but  under  burden  of  the  annuity  provided  by  Admiral 
Pringle  to  his  widow,  or  alternatively  of  her  right  of  terce  in  the  event  of  her  electing 
to  take  the  3ame,  and  also  under  burden  of  the  heritable  debts  and  incumbrances 
afiecting  the  lands ;  and  (2)  That  the  trustees  were  not  entitled  to  insert  in  the  deed 
of  entail  the  powers  conferred  by  the  Aberdeen  Act,  or  equivalent  powers ;  and  his 
Lordship  also,  by  the  said  interlocutor,  found  that  the  said  James  Thomas  Pringle  was 
entitled  to  the  whole  free  rents  of  the  estate  since  the  date  of  Admiral  Pringle's  death, 
under  deduction  of  the  annuity  payable  to  Mrs.  Pringle,  or  of  her  terce,  if  she  should 
claim  the  same,  and  of  other  preferable  charges. 

The  trustees  executed  the  entail  in  terms  of  the  interlocutor,  and  paid  over  the 
amount  of  the  free  rents  to  the  heir  of  entail.  They  further  consigned,  under  inter- 
locutor of  18th  February  1864,  the  whole  conventional  provisions,  amounting  to 
^2665,  5s.  5d.,  due  to  Mrs.  Pringle,  with  interest  up  to  that  date,  in  the  British  Linen 
Company's  Bank,  on  a  receipt  taken  payable  to  the  party  or  parties  who  might  be 
preferred  thereto,  and  subject  to  the  orders  of  the  Court. 

This  sum  still  remains  consigned,  and  the  receipt  is  in  the  custody  of  the  Accountant 
of  Court. 

All  these  proceedings  were  from  time  to  time  intimated  to  Mrs.  Pringle,  who  died 
intestate  on  dlst  March  1869,  without  having  made  her  election  between  her 
conventional  and  legal  provisions. 

[624]  I^  VAS  stated  that  during  these  years  she  had  supported  herself  on  the  pension 
iv^hich  she  drew  from  the  Admiralty  as  an  Admiral's  widow. 

It  was  argued  for  the  executrices,  disputing  the  authority  of  M^Leish  v,  Rennie 
(Feb.  21,  1826,  4  S.  485),  that  it  was  not  necessary  that  a  widow  should  be  served  or 
kenned  to  her  terce,  in  order  to  transmit  her  right  to  it  to  her  representatives,*  and 
that  her  representatives  were  now  entitled  to  claim  her  arrears  of  tercet 

*  BelFs  Prin.,  1602 ;  More's  Kotes  to  Stair,  218;  Fea  v,  Traill,  Jan.  26,  1731,  M. 
16,115;  Veitch,  1632,  M.  16,087. 

t  Strachan  v.  Baldwin,  Elchies,  voce  Deathbed,  No.  7 ;  Bell  on  Conveyancing,  vol. 
ii.  796 ;  Ersk.  Prin.  2,  9,  50 ;  1  Fountainhall,  Xo.  22,  p.  94. 
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It  was  argued  for  the  heir,  that  it  was  necessary  that  the  widow  ehonld  have  been 
served  to  her  terce,  in  order  to  transmit  her  right  to  it  to  her  representatives.*  Terce 
was  of  the  nature  of  an  alimentary  provision,  and  if  the  widow  did  not  claim  during  h& 
life,  it  was  to  be  presumed  that  she  had  abandoned  her  right.  Terce  was  to  be  dis- 
tinguished from  courtesy,  in  respect  that  to  give  right  to  it,  the  marriage  must  hare 
subsisted  for  a  year,  while  courtesy  is  not  exigible  unless  a  child  has  been  bom  of  the 
marriage,  and  is  available  only  out  of  heritage  in  which  the  wife  was  infeft  Terce 
is  a  burden  on  conquest  as  well  as  heritage.  No  legal  proceedings  are  necessary  to  give 
a  right  to  courtesy,  while  service  and  kenning  are  required  to  the  terce. 

At  advising, — 

Lord  Prbsident. — This  case  is  very  peculiar  in  its  circumstances,  and  hardly  admits 
of  the  application  of  any  general  principle  or  rule  of  law.  Admiral  Pringle  of  Torwoodlee 
died  on  3l8t  October  1859,  leaving  a  large  family  and  a  widow.  There  had  been  no 
contract  of  marriage,  either  antenuptial  or  postnuptial,  entered  into  by  the  spouses,  kt 
the  Admiral  left  two  deeds  of  a  testamentary  character — (1)  a  heritable  bond  of  amraity 
in  favour  of  his  wife,  dated  in  1848,  of  £520  per  annum,  which  included  the  pension  of 
£120  per  annum,  to  which  Mrs.  Pringle  was  entitled  as  an  Admiral's  widow.  He  also 
left  (2)  a  general  settlement,  dated  in  1849,  in  which  he  left  her  a  provision  of  £1000 
to  enable  her  to  provide  furniture  and  mournings,  &c.  The  position  of  Mrs.  Piingle 
accordingly  was,  that  she  was  entitled  to  the  option  or  election  between  these  c(a- 
ventional  provisions  and  her  legal  rights  as  the  widow  of  the  Admiral  to  terce  and;» 
rdictce.  But  the  peculiarity  of  the  case  lies  in  this,  that  neither  immediately  after  her 
husband's  death,  nor  for  the  period  of  ten  years  during  which  she  survived  him,  did 
she  exercise  this  right  of  Section. 

She  drew  her  annuity  from  the  Admiralty  of  £120,  and  upon  that  she  lived;  for 
she  neither  accepted  the  conventional  provision  of  £1000  and  the  annuity  of  £400,  nor 
did  she  ask  for  her  terce  or  jiis  relietoB.  She  lived  for  ten  years  upon  her  pension,  and 
then  died  intestate,  without  having  made  any  utterance  on  the  matter. 

The  question  in  these  circumstances  is,  whether  her  representatives  or  next-of-kin 
are  entitled  to  claim  the  bygone  terce  for  the  whole  period  of  her  viduity!  In 
determining  this  question  there  are  some  additional  circumstances  which  it  is  important 
to  keep  in  view ;  and  first,  one  must  never  forget  that  terce  is  a  provision  of  the  lav  in 
favour  of  a  widow,  for  the  purpose  of  alimenting  her  during  her  viduity.  Now,  Mis. 
Pringle  was  called  upon  more  than  once  to  make  her  election  between  her  conventional 
provisions  and  the  terce  in  the  most  emphatic  way,  both  by  the  heir-at-law  and  by  tiie 
trustees  of  her  late  husband.  Thus,  on  23d  April  1861,  eighteen  months  after  her 
husband's  death,  the  trustees  consigned  in  bank  the  sum  of  £1000  provided  by  the 
settlement,  and  also  consigned  the  amount  of  the  annuity  up  to  Martinmas  1861,  which, 
as  it  was  payable  in  [625]  advance,  included  the  period  up  to  Whitsunday  1862,  and, 
with  interest,  amounted  to  more  than  £1000.  Still  the  lady  did  not  uplift  these  sums, 
and  the  trustees,  in  March  1862,  brought  an  action  of  multiplepoinding,  the  objected 
which  was  to  have  the  estate  disposed  of  at  the  sight  of  the  Court,  and  to  obtam  a 
discharge  for  the  trustees.  One  of  the  things  which  the  trustees  had  been  instmcted 
by  the  deed  to  do  was  to  make  an  entail  of  the  estate  of  Torwoodlee,  and  there  had 
been  the  greatest  difficulty  and  embarrassment  in  the  conduct  of  the  trust,  in  conse- 
quence of  the  widow  refusing  to  make  her  election.  One  object  of  the  multiplepoindiDg, 
therefore,  was  to  make  the  lady  declare  her  election  between  the  conventi<fflsl 
provisions  and  the  terce. 

She  was  called  in  the  action  along  with  the  heir-at-law,  and  all  others  interested  in 
the  succession  of  the  Admiral. 

After  the  process  was  brought  into  Court,  the  Lord  Ordinary  (Ardmillan),  on  28th 
May  1862,  pronounced  an  interlocutor  holding  the  trustees  liable  only  in  once  and 
single  payment,  and  holding  the  summons  and  condescendence  as  a  condescendence  of 
the  fund  in  medio,  and  appointing  all  parties  claiming  an  interest  in  the  fund  to  gi^e 
in  condescendences  and  claims  within  ten  days ;  and  this  order  for  claims  was  renewed 
on  5th  June  1862.  Special  intimation  of  both  of  these  interlocutors  and  orders  for 
claims,  with  copies  thereof,  was  sent  by  the  agents  for  the  trustees  to  Mrs.  Pringle  on 
6th  June  1862,  but  she  returned  no  answer  thereto. 

*  M'Leish  r.  Rennie,  Feb.  21,  1826,  4  S.  485 ;  Stair,  2,  6,  13  ;  Erskine,  2,  9,  50  to 
55;  Miicaulay,  1636,  M.  3112;  Yoeman,  1666,  M.  15,843. 
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She  was  thus  fully  certiorated  of  what  was  done,  that  the  distrihution  of  the  estate 
was  going  on,  and  that  what  was  due  to  her  had  been  consigned,  yet  she  lodged  no 
claim,  and  made  no  appearance  in  the  action. 

The  trustees  continued  to  consign,  half-yearly  as  it  became  due,  the  annuity  payable 
to  her ;  an  entail  was  then  executed,  and  the  whole  sums  consigned,  amounting  with 
interest  to  £2655,  were,  under  an  interlocutor  of  the  Lord  Ordinary,  after  intimation 
to  the  lady,  judicially  consigned  in  the  British  Linen  Company's  Bank,  on  a  receipt 
taken  payable  to  the  party  or  parties  who  might  be  preferred  thereto,  and  subject  to  the 
orders  of  the  Court.  It  is  only  necessary  to  add,  that  after  consignation  the  trustees 
got  their  discharge,  the  accounts  of  their  intromissions  having  been  sent  to  the  Auditor, 
who  reported  that  there  was  in  the  hands  of  the  trustees  a  balance  of  free  rents  of  the 
estate  of  Torwoodlee  from  the  date  of  the  Admiral's  death  to  the  date  of  the  execution 
of  the  entail,  amounting  to  £460,  Is.  3d.,  and  this  balance,  on  14th  March  1865,  the 
Lord  Ordinary  decided  that  the  trustees  should  pay  over  to  the  heir  of  entail. 

During  all  this  time  !Mrs.  Pringle  maintained  her  attitude  of  silence,  but  it  appears 
to  me  that,  in  the  face  of  all  these  proceedings,  we  must  attach  a  weight  and  significance 
to  this  silence.  Silence  often  means  acquiescence.  It  appears  to  me  that  when  this 
lady,  with  full  intimation,  allowed  her  provisions  to  be  judicially  consigned  without  any 
objection,  and  further  submitted  without  remonstrance  to  a  payment  to  the  heir  of 
entail  of  the  balance  of  free  rents,  she  must  be  held  to  have  abandoned  her  claim  to 
terce.  But  she  lived  on  for  four  years  after  this,  from  1865  to  1869,  upon  her  pension, 
without  making  any  remonstrance,  or  indeed  any  utterance  of  any  kind  ;  and  it  appears 
to  me,  that  whether  she  would  have  been  barred  or  not  from  making  a  claim  for  terce 
by  her  long  acquiescence,  certainly  her  right  to  make  a  claim  for  terce  has  not  been 
transmitted  to  her  representatives. 

Her  proceedings  shew  that  she  did  not  intend  to  claim  her  terce ;  she  did  not  require 
it  for  her  aliment.  If  she  wished  a  larger  income,  she  knew  that  those  consigned  sums 
were  lying  in  bank  for  her  benefit,  and  she  failed  during  all  this  time  to  intimate  her 
repudiation  of  the  conventional  provisions. 

All  these  circumstances  are  conclusive  to  my  mmd  against  the  claim  of  her  repre- 
sentatives in  this  case.  If  it  were  not  for  these  special  circumstances,  questions  of 
great  general  importance  and  difficulty  would  arise  in  this  case,  regarding  the  steps 
which  it  is  necessary  for  a  widow  to  take  during  her  viduity,  in  order  that  the  terce 
may  vest  in  her  person  and  be  capable  of  transmission  to  her  representatives ;  and 
it  is  a  great  relief  to  me  to  find,  in  the  circumstances  of  this  special  case,  ample 
grounds  for  judgment,  without  entering  into  any  consideration  of  these  very  difficult 
questions. 

[626]  LoM>  Deas. — I  have  little  to  add  to  what  your  Lordship  has  said  I  think  that 
this  lady  must  be  held  to  have  manifested  her  intention  not  to  claim  her  terce.  I  am 
further  of  opinion  that  whether  she  so  manifested  her  intention  or  not,  her  represent- 
atives are  now  excluded  from  claiming  the  terce.  I  think  that  even  in  her  own  lifetime 
she  would  not  have  been  entitled  to  allow  the  proceedings  in  the  action  of  multiple- 
poinding  to  go  on  as  they  did,  on  the  footing  that  she  did  not  mean  to  claim  her  terce, 
and  then  to  turn  round  at  the  end  of  ten  years  and  demand  it. 

(His  Lordship  here  proceeded  to  give  a  narrative  of  the  facts  as  stated  above,  and 
explained  how  they  bore  out  this  opinion.  He  further  said) — If  she  had  still  been 
entitled  towards  the  end  of  her  life  to  have  exercised  her  option  by  making  this  claim, 
it  would  be  a  novel  question  whether  the  option  could  be  exercised  by  her  representatives 
after  her  death.  !Xo  case  has  been  cited  in  which  that  was  done.  It  is  not  necessary, 
however,  to  say  that  such  a  course  could,  in  no  circumstances,  be  competent.  In  the 
actual  circumstances  which  occur  here  I  think  she  must  be  held  to  have  acquiesced  in 
her  own  lifetime  in  the  consignations  made  on  the  footing  that  she  was  satisfied  with 
her  conventional  provisions,  and  to  have  abandoned  the  option  of  an  annual  claim, 
which  could  not  fairly  or  reasonably  be  held  to  have  been  still  kept  up  against  the  heir. 
But  if  that  were  doubtful,  I  think  her  death  without  making  the  claim  adds,  in 
the  least  formidable  view  of  it,  another  circumstance  hostile  to  the  claim,  and  com- 
pletes the  chain,  if  not  complete  before,  by  which  that  claim  must  be  held  to  be  excluded. 
Lord  Ardhillan. — ^There  are  two  questions,  both  very  difficult,  which  we  are  not 
now  called  upon  to  decide  in  this  case. 

The  first  question  is,  whether,  if  a  widow  has  not  been  served  to  her  terce,  there  is 
any  right  to  terce  in  her  which  can  transmit  to  her  representatives. 

S.B.B.  IfACPHERSON— VOL.  VIIL  23* 
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The  second  question  is,  whether,  if  the  widow  has  never  made  her  election  between 
her  conventional  provisions  and  her  terce  during  her  life,  her  representatives  after  her 
death  are  entitled  to  make  election  in  her  place. 

These  are  both  difficult  questions,  on  which  I  reserve  my  opinion,  as  I  take  the  same 
view  with  your  Lordships,  which  renders  it  unnecessary  at  present  to  decide  them. 
The  conduct  and  proceedings  of  this  lady,  especially  with  reference  to  the  action  of 
multiplepoinding,  place  this  case  upon  special  grounds  sufficient  for  its  solution  without 
deciding  these  larger  questions. 

If  she  had  done  simply  nothing  by  way  of  election,  it  might  be  doubted  whether, 
ten  years  having  passed  without  a  declaration  of  any  preference  by  her,  there  is  any 
principle  in  respect  of  which  the  law  could  step  in  and  decide  the  matter  for  her, 
presuming  or  implying  an  election  one  way  or  another.  I  have  not  been  able  to  form 
a  clear  opinion  on  that  point  But  here  we  must  bear  in  mind  that  not  only  did  she 
keep  silence  and  do  nothing,  but  that-  every  step  in  the  multiplepoinding  was  intimated 
to  her,  and  that  this  matter  of  election,  as  between  her  conventional  provision  and  her 
terce,  was  judicially  brought  under  her  notice  in  the  interlocutor  of  8th  July  1862, 
which  contains  a  declaration  that  the  entail  shall  be  under  burden  of  the  annuity 
provided  by  Admiral  Pringle  to  his  widow,  or  alternatively  of  her  right  of  terce  in 
the  event  of  her  electing  to  take  the  same.  I  think  that  when  we  see  the  frequent 
notices  which  she  received,  and  the  call  made  on  her  to  consider  the  matter,  and  yet 
see  that  she  maintained  her  position  of  refusing  to  speak  or  act,  we  can  come  to  no 
other  conclusion  than  that  she  acquiesced  in  the  footing  on  which  the  matter  was 
placed 

In  these  circumstances,  although  she  never  did  actually  declare  her  preference,  I  am 
of  opinion  that  she  must  be  held  to  have  acquiesced  in  the  provisions  due  to  her  under 
her  husband's  deed. 

Lord  Kinloch. — This  case  was  presented  to  us  at  the  bar  as  involving  some  legal 
questions  of  great  importance,  and  particularly  that  very  general  one,  whether  a  widow 
who  had  not  served  to  her  terce  during  her  lifetime  transmitted  to  her  representatives 
a  right  to  the  third  of  the  rents  during  her  survivance  [627]  against  her  husband's 
heir.  I  carefully  considered  the  ques);ion8  discussed  before  us,  and  had  matured  an 
opinion  upon  them,  but  I  have  come  to  think,  with  your  Lordships,  that  all  necessity 
for  pronouncing  on  these  points  is  precluded  by  the  special  circumstances  of  the  case. 

Unquestionably  the  late  Mrs.  Pringle  was  originally  entitled  to  elect  to  take  her 
legal  right  of  terce  in  preference  to  the  provisions  in  her  husband's  settlement  But 
she  was  bound,  in  fairness  to  those  interested,  to  intimate  her  election  without  delay. 
And  if  she  intended  to  claim  her  legal  right  of  terce,  she  ought  openly  and  distinctiy 
to  have  done  so.  She  could  not  reasonably  keep  hanging  over  the  head  of  the  heir 
a  claim  for  terce,  with,  in  all  probability,  five  per  cent,  interest  on  each  term's  rents, 
for  a  wholly  indefinite  period.  In  the  present  case  she  was  the  more  imperatiiely 
called  on  to  come  forward  with  a  claim  by  the  fact  of  the  annuity  due  imder  the 
settlement  being  within  her  knowledge  consigned  from  term  to  term  for  her  use. 
Though  she  did  not  formally  accept  the  tender,  she  never  in  any  way  rejected  it  She 
never  made  any  claim  to  terce,  either  by  formal  process  or  informal  demand,  during  all 
the  ten  years  that  she  survived  her  husband.  She  allowed  the  money  consigned  in 
bank  to  meet  her  annuity  under  the  settlement  to  lie  unrepudiated  till  her  death.  In 
this  special  condition  of  things,  I  consider  it  to  be  a  sound  conclusion,  that  no  claim 
for  terce  was  intended  to  be  made  by  her ;  that  the  only  claim  which  can  be  now  held 
to  have  been  kept  up  is  that  for  the  annuity  under  the  settlement ;  and  that  this  claim, 
and  this  only,  was  transmitted  by  her  to  her  representatives. 

I  do  not,  in  so  holding,  intend  to  indicate  any  opinion  either  that  service  is  necessair 
to  transmit  to  a  widow's  representatives  a  claim  against  her  husband's  heir  for  one- 
third  of  the  rents  during  her  survivance,  or  that,  where  matters  are  entire,  these 
representatives  have  not  the  same  power  of  electing  between  the  terce  and  other 
provisions  primarily  competent  to  the  widow  herself.  All  that  I  decide  is,  that  in  the 
special  circimistances  of  the  present  case  no  claim  of  terce  was  transmitted  to  her 
representatives  by  Mrs.  Pringle. 

Thk  Court  pronounced  this  interlocutor : — "  Find  and  declare  that  Mrs.  Elizabeth 
Pringle  or  Borthwick,  and  Mrs.  Jane  Pringle  or  Lawson,  as  executrices  of  Mrs.  Pringle, 
their  mother,  are  not  entitled  to  claim  any  portion  of  the  rents  of  the  lands  in  which 
Admiral  Pringle  died  infeft,  falling  due  during  the  widowhood  of  their  said  mother 
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in  name  of  terce,  and  decern  :  Find  the  said  Mrs.  Elizabeth  Borthwick  and  Mrs.  Jane 
LawBon,  and  their  husbands  respectively,  liable  in  expenses  to  the  other  party,  James 
Thomas  Pringle,  now  of  Torwoodlee,  and  remit  to  the  Auditor,"  &c. 

C.  &  A.  S.  Douglas,  W.S. — Paterson  &  Komaneb,  W.S. — Agents. 

[Di^infjtiiisJied,  Mackenzie  v.  Mackenzie's  Trs.,  1873,  11  M.  681.] 
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James  Mackintosh. — Sol-Gen,  Clark — Asher. 
The  Trustees  of  the  late  James  Mackintosh. — D,-F,  Gordon — Mackay, 

Heir  and  Executor — Relief — Real  Burden — Widow^s  Provisions, — A  person  who  was 
possessed  of  considerable  property,  both  heritable  and  moveable,  executed  an  entail 
of  certain  of  his  lands,  binding  himself,  his  heirs,  executors,  and  successors  whom- 
soever, to  free  and  relieve  these  lands  of  all  his  debts  and  obligations;  and  he 
subsequently  made  a  settlement  conveying  the  remainder  of  his  property  to  trustees, 
with  directions,  inter  alia,  to  pay  the  whole  debts  which  might  be  due  by  him  at 
his  death.  Thereafter,  by  antenuptial  contract  of  marriage,  he  settled  certain 
provisions  upon  his  spouse  in  the  event  of  her  surviving  him,  secured  over  the 
entailed  lands,  but  with  power  to  himself,  his  heirs,  executors,  and  successors,  to 
purchase  in  lieu  thereof  an  annuity,  in  which  case  the  widow  was  to  discharge  the 
entailed  estate.  Held  that  the  widow's  provisions  were  a  burden  on  the  entailed 
lands,  and  that  the  heir  was  not  entitled  to  relief  out  of  the  entailer's  general 
trustnestate. 

Heir  and  Executor  ^Relief— Real  Burden.— Stat.  9  ^  10  Vict,  cap,  101.— [828]  ^^ 
that  a  clause  in  a  deed  of  entail,  whereby  the  entailer  bound  himself,  and  his  heirs, 
executors,  and  successors  whomsoever,  to  free  and  relieve  the  entailed  estate  of  all 
his  debts  and  obligations,  did  not  extend  to  a  rent-charge  for  money  advanced  to 
him  by  the  Enclosure  Commissioners  under  the  provisions  of  the  Act  9  &  10  Vict, 
cap.  101,  for  improvements  upon  the  estate,  such  rent-charge  being  a  burden  on  the 
lands,  and  not  a  debt  due  by  the  entailer. 

In  1857  Mr.  James  Mackintosh  executed  a  deed  of  entail  of  his  estate  of  Lamancha 
in  favour  of  himself;  whom  failing,  his  eldest  son  James,  and  the  heirs-male  of  his 
body ;  whom  failing,  &c.  By  this  deed  the  heirs  of  entail  were  empowered  to  infeft 
their  wives  or  husbands,  and  the  wives  or  husbands  of  heirs-presumptive,  in  liferent 
annuities  out  of  the  rents  of  the  lands,  not  exceeding  a  third  part  of  the  free  rental, 
and  to  burden  the  estate  with  provisions  for  their  younger  children.  The  deed  also 
contained  a  provision,  that  in  case  adjudication  should  pass  against  the  lands  before 
disponed,  or  any  part  or  portion  thereof,  for  payment  of  any  debt  or  claim  affecting  the 
same,  or  for  payment  of  any  public  or  other  legal  burdens,  then  and  in  every  such  case 
the  heirs  of  entail  respectively  in  possession  for  the  time  should  be  obliged  to  redeem 
such  adjudication,  and  to  disburden  the  said  lands  thereof,  and  that  within  three  years 
from  the  date  thereof ;  and  in  case  of  their  failing  so  to  redeem,  they  should  respectively, 
for  themselves,  forfeit  their  right  to  the  said  lands.  Further,  the  deed  of  entail  con- 
tained the  following  clause,  viz. : — "  I  oblige  myself,  and  my  heirs,  executors,  and 
representatives  whatsoever,  to  free  and  relieve  my  lands  before  disponed  of  all  my 
debts  and  obligations." 

In  1849,  and  again  in  1853,  Mr.  Mackintosh  obtained  an  advance  from  the 
Commissioners  of  H.  M.  Treasury  for  the  improvement  of  the  estate  of  I^amancha. 
These  advances,  amounting  respectively  to  J&326  and  £497,  being  granted  upon 
certificates  issued  by  the  Enclosure  Commissioners  for  England  and  Wales,  formed 
rent-charges  on  the  estate  in  terms  of  the  Act  9  &  10  Vict.  cap.  101,  and  were 
repayable  by  instalments  extending  over  periods  of  twenty-two  years. 

In  addition  to  the  entailed  estate,  Mr.  Mackintosh  was  possessed  of  property,  both 
heritable  and  moveable,  to  a  large  amount;  and  in  1865  he  executed  a  last  will  and 
settlement,  whereby  he  conveyed  the  same  to  trustees  and  executors,  whom  he  directed. 
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88  soon  as  convenient  after  his  death,  to  make  payment,  without  constitution,  of  the 
whole  dehts  which  might  he  due  hy  him  at  the  period  of  his  death ;  and  after  payment 
of  certain  special  hequests,  to  divide  the  residue  of  the  trust-estate  into  six  equtd  shareB, 
whereof  one-sixth  was  to  he  made  over  to  his  son  James,  another  sixth  to  his  boh 
George,  and  the  remaining  four-sixths  to  he  equally  divided  hetween  his  daughters 
Sarah  and  Emily. 

By  an  antenuptial  contract  of  marriage,  dated  12th  January  1867,  hetween  Mr. 
Mackintosh  and  Miss  Mary  Ann  Bum,  he  hound  and  ohliged  himself,  his  heiis, 
executors,  and  successors,  to  pay  to  his  said  spouse,  in  the  event  of  her  surviving  him, 
inter  cdia,  an  annuity  of  £150,  and  a  further  annuity  of  £70,  in  the  event  of  the 
marriage  of  his  daughter  £mily ;  and  for  further  security  and  more  sure  payment  of 
these  provisions,  Mr.  Mackintosh  hound  and  ohliged  himself,  and  his  foresaids,  "to 
infeft  and  seize  the  said  Mary  Ann  Burn  in  the  said  free  liferent  annuity  of  £150 
sterling,  and  also  of  the  said  yearly  sum  of  £70  sterhng,  hoth  payahle,  and  with  interest 
and  penalties,  as  hereinhefore  and  after  written,  to  he  uplifted  and  taken  furth  of  All 
and  Whole ''  the  entailed  lands  of  Lamancha :...''  But  declaring  that  it  shall  be 
in  the  option  and  power  of  the  said  James  Mackintosh,  and  his  heirs,  executors,  and 
successors,  to  secure  the  said  annuity  of  £150  and  yearly  sum  of  £70  to  [629]  ^^^  ^^ 
Mary  Ann  Burn,  hy  purchasing  at  his  and  their  own  expense,  from  any  respectable 
insurance  company  to  he  selected  and  approved  of  hy  her,  an  annuity  payahle  to  her, 
the  said  Mary  Ann  Burn,  in  the  terms  hefore  provided,  equal  in  amount  to  the  said 
annuity  of  £150,  and  yearly  sum  of  £70  hereinhefore  provided  to  her;  and  upon  the 
purchase  heing  effected  and  completed  to  her  satisfaction,  and  the  writs  securing  the 
same  heing  delivered  to  her,  she  hinds  herself,  and  the  trustees  after  named,  bat  at 
the  expense  of  the  said  James  Mackintosh  and  his  foresaids,  to  discharge  and  disburden 
the  several  subjects  and  others  before-mentioned  and  described,  of  the  said  provisions 
secured  over  them  as  aforesaid." 

Mr.  Mackintosh  died  on  the  17th  February  1869,  survived  by  the  four  children 
mentioned  in  his  last  will  and  settlement,  who  were  the  issue  of  his  first  marriage ; 
and  also  by  the  said  Mrs.  Mary  Ann  Bum  or  Mackintosh,  who  was  his  thinl  wife. 

Thereafter  James  Mackintosh,  who  succeeded  his  father  as  heir  of  entail  in  the 
estate  of  Lamancha,  and  the  trustees  acting  under  the  last  will  and  settlement  of  the 
deceased,  presented  a  special  case,  craving  the  judgment  of  the  Court  upon  the  followii^ 
questions,  viz. : — "  Ist,  Whether  the  heir  of  entail  in  possession  of  the  estate  of 
Lamancha  is  entitled  to  be  relieved  of  the  said  annuities  by  the  general  trust-estate 
of  the  said  deceased  James  Mackintosh,  and  to  obtain  repetition  therefrom  of  snch 
sums  as  he  may  have  advanced  in  payment  of  said  annuities  ?  And  2d,  Whether  the 
said  heir  is  entitled  to  be  relieved  of  the  said  rent-charges  out  of  the  said  general  trust- 
estate,  and  to  obtain  repetition  therefrom  of  the  sums  advanced  by  him  in  payment 
of  the  said  rent-charges  ? '' 

In  the  course  of  the  argument,  which  turned  entirely  upon  the  intention  of  the 
deceased  as  evinced  by  the  terms  of  the  deeds  above  referred  to,  the  undemoted 
authorities  were  cited.* 

At  advising, — 

Lord  Presidbnt. — ^The  decision  of  the  question  raised  in  this  case  depends  upon 
the  construction  and  effect  of  the  testamentary  deeds  left  by  the  late  Mr.  Mackintosh 
of  Lamancha.  He  died  on  the  17th  of  February  1869,  leaving  two  sons  and  two 
daughters.  He  also  left  a  widow,  who  was  his  third  wife ;  and  his  contract  of  marriage 
with  her — an  antenuptial  contract — requires  to  be  taken  along  with  what  are  properly 
his  testamentary  deeds,  in  disposing  of  the  first  of  the  questions  before  us. 

The  deed  which  is  earliest  in  time  is  a  disposition  and  deed  of  entaQ  of  the  estate 
of  Lamancha  in  favour  of  himself,  and,  failing  him,  his  eldest  son  and  the  heirs  of  his 
body.  There  are  certain  other  substitutions  which  it  is  unnecessary  to  mention,  because 
the  eldest  son  did,  in  point  of  fact,  succeed  upon  his  father's  death.  There  is  nothing 
very  special  in  the  construction  of  this  deed  of  entail,  and  it  is  only  necessary  to  notice 
two  or  three  of  its  provisions  as  bearing  upon  the  questions  that  we  have  to  determine. 
There  is  a  provision,  for  example,  that  the  heirs  of  entail  are  to  be  entitled  to  infeft 

*  Campbell  i;.  Campbell,  1830,  8  S.  713;  Douglas's  Trustees  v.  Douglas,  &c.,  Jan- 
17,  1868,  ante,  vol.  vi.  223 ;  Wallace  v.  Ritchie's  Trustees,  1846,  8  D.  1038  ;  Mackenzie 
V.  Mackenzies,  1777,  6  lir.  Supp.  468;  Hill  r.  Maxwell,  1663,  Diet.  5473, 
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theii  wives  or  husbands,  and  the  wives  or  husbands  of  heirs-presumptive,  in  a  liferent 
annuity  out  of  the  i*ents  of  the  lands,  not  exceeding  the  third  part  of  the  free  yearly 
rents.  There  is  also  a  provision  that  the  heirs  are  to  be  entitled  to  burden  and  affect 
the  fee  and  rents  of  the  lands  and  estates  by  bonds  and  dispositions  in  security,  or  in 
other  habile  form,  for  payment,  at  the  death  of  the  granter,  of  provisions  to  the  surviv- 
ing children.  There  is  also  a  provision  that  in  case  any  adjudication  shall  pass  against 
the  lands  for  payment  of  any  debt  or  claim  affecting  the  same,  or  for  payment  of  any 
public  or  other  legal  burden,  the  heirs  of  entail  for  the  time  [630]  shall  be  obliged 
to  redeem  such  adjudication,  and  to  disburden  the  lands  thereof,  and  that  within  three 
years  from  the  date  thereof.  And  lastly,  there  is  a  clause-^which,  for  the  purpose 
of  the  present  case,  is  the  most  important — in  which  the  maker  of  the  entail  thus 
expresses  himself, — "I  oblige  myself,  and  my  heirs,  executors,  and  representatives 
whatsoever,  to  free  and  relieve  my  lands,  before  disponed,  of  all  my  debts  and  obliga- 
tions."   That  deed  was  executed  on  the  24th  of  July  1857. 

The  next  deed  in  order  is  what  is  called  the  last  will  and  testament  of  Mr. 
Mackintosh,  which  is  dated  the  13th  of  July  1865.  It  contains  a  revocation  of  ''all 
wills  and  settlements  executed  by  me  at  any  time  heretofore,  excepting  a  disposition 
and  deed  of  entail,"  being  that  which  I  have  just  adverted  to,  and  it  contains  a  con- 
veyance of  the  whole  heritable  and  moveable  estate  of  the  truster,  excepting  Lamancha, 
the  subject  of  the  entail.  Then  it  appoints  the  trustees,  "  as  soon  as  convenient  after 
my  death,  to  make  payment,  without  constitution,  of  the  whole  debts  which  may  be 
due  by  me  at  the  period  of  my  death."  There  are  some  provisions  regarding  a  house 
in  Charlotte  Square,  which  are  not  very  material.  But  the  residue  is  disposed  of  in 
this  way :  he  appoints  his  trustees  to  "  allow  the  same  to  remain  on  the  investments 
I  may  have  made  at  the  period  of  my  death,  or,  in  their  discretion,  to  realise  and 
convert  the  same  into  money,"  &c.,  "  and  to  divide  the  same  into  six  equal  shares,  one 
of  which,  subject  to  the  provision  and  declaration  after-mentioned,  is  to  be  paid  or  made 
over  to  my  son  James  Mackintosh,"  that  is,  the  first  substitute  of  tailzie ;  and  then 
one-sixth  is  provided  to  his  only  other  son  George ;  and  the  remaining  four-sixths  are 
to  be  divided  equally  between  his  two  daughters.  But  there  is  this  further  provision, 
that  if  under  that  division  of  the  residue  the  daughters  shall  not  receive  as  much 
as  ^10,000  each,  their  provisions  are  to  be  made  up  to  £10,000  at  the  expense  of  the 
shares  allotted  to  their  two  brothers ;  and  on  the  other  hand,  if  the  two-sixths  which 
each  daughter  gets  should  exceed  J&20,000,  then  the  balance  over  £20,000  is  to  go  to 
increase  the  portions  of  the  sons.  It  is  only  necessary  to  add,  in  regard  to  the  disposal 
of  the  residue,  that  in  point  of  fact  the  provisions  in  favour  of  the  daughters  of  two- 
sixths  to  each  of  them  turned  out  to  be  of  greater  value  than  £10,000  and  of  less  value 
than  £20,000,  so  that  the  provision  which  I  last  mentioned  did  not  come  into  operation 
either  on  the  one  side  or  on  the  other. 

Two  years  after  this  Mr.  Mackintosh  entered  into  his  third  marriage  with  the  lady 
who  afterwards  became  his  widow,  and  on  that  occasion  an  antenuptial  contract  was 
executed,  dated  12th  January  1867.  In  that  contract  Mr.  Mackintosh  binds  and 
obliges  himself,  his  heirs,  executors,  and  successors  whomsoever,  to  make  payment 
to  his  promised  spouse,  in  the  event  of  her  surviving  him,  of  £300  for  mournings ;  and 
further,  to  pay  to  her,  in  the  event  of  her  surviving  him,  and  during  all  the  days  of 
her  lifetime  after  his  decease,  a  free  yearly  annuity  or  alimentary  provision  of  £150. 
And  there  is,  in  an  after  portion  of  the  deed,  a  further  provision  of  an  additional 
annuity  of  £70  sterling  in  a  particular  .event  which  occurred;  and,  therefore,  the 
annuities  left  to  Mrs.  Mackintosh  are  £150  and  £70.  Now,  for  these  annuities  he 
proceeds  to  create  a  security  over  the  estate  of  Lamancha  in  the  shape  of  an  infeftment 
of  annualrent.  It  is  thus  expressed : — "  And  for  the  said  Mary  Ann  Burn,  her  further 
security  and  more  sure  payment  of  the  foresaid  annuity  of  £150  sterling,  and  also  of 
the  yearly  sum  of  £70  sterling  hereinafter  mentioned  and  provided  to  her,  on  the  terms 
herein  before  and  after  written,  the  said  James  Mackintosh  hereby  binds  and  obliges 
himself  and  his  foresaids,  on  his  own  expenses,  to  infeft  and  seise  the  said  Mary  Ann 
!Btirn  in  the  said  free  liferent  annuity  of  £150  sterling,  and  also  of  the  said  yearly  sum 
of  £70  sterling,  both  payable  and  with  interest  and  penalties  as  herein  before  and  after 
-written,  to  be  uplifted  and  taken  furth  of  All  and  Whole  the  lands  of  Grange,"  &c. 
There  is  a  declaration  in  an  after  part  of  the  contract,  that  *^  it  shall  be  in  the  option 
and  power  of  the  said  James  Mackintosh,  and  his  heirs,  executors,  and  successors,  to 
secure  the  said  annuity  of  £150  and  yearly  sum  of  £70  to  the  said  Mary  Ann  Burn 
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by  purchasing  at  his  and  their  own  expense,  from  any  respectable  insurance  company 
to  be  selected  and  approved  of  by  her,  an  annuity  payable  to  her,  the  said  Mary 
[631]  ^Q  Bum,  in  the  terms  before  provided,  equal  in  amount  to  the  said  annuity 
of  £150  and  yearly  sum  of  £70  hereinbefore  provided  to  her;  and  upon  the  purchase 
being  effected  and  completed  to  her  satisfaction,  and  the  writs  securing  the  same  being 
delivered  to  her,  she  binds  herself  and  the  trustees  after  named,  but  at  the  expense 
of  the  said  James  Mackintosh  and  his  foresaids,  to  discharge  and  disburden  the  several 
subjects  and  others  before  mentioned  and  described  of  the  said  provisions  secured  over 
them  as  aforesaid." 

These  are  the  whole  provisions  of  the  three  deeds  to  which  I  think  it  necessary  to 
call  attention  for  the  purpose  of  determining  the  first  question  which  is  before  us,— 
'*  Whether  the  heir  of  entail  in  possession  of  the  estate  of  Lamancha  is  entitled  to  be 
relieved  of  the  said  annuities  by  the  general  trust-estate  of  the  said  deceased  James 
Mackintosh,  and  to  obtain  repetition  therefrom  of  such  sums  as  he  may  have  advanced 
in  payment  of  said  annuities  I  " 

Now,  the  special  ground  on  which  the  heir  maintains  his  right  to  be  so  relieved  is 
that  clause  in  the  deed  of  entail  to  which  I  adverted  before,  binding  the  maker  of  the 
entail  and  his  heirs,  executors,  and  representatives  whomsoever,  to  free  and  relieve  the 
lands  before  disponed  of  all  his  debts  and  obligations.  The  question  is,  whether  these 
annuities  are  among  the  debts  and  obligations  contemplated  by  the  maker  of  the  entail 
in  that  clause  1  Xow,  it  must  be  observed,  in  the  first  place,  that  these  annuities  were 
by  a  subsequent  deed  of  the  entailer  himself  made  a  special  burden  upon  the  entailed 
estates.  That  is  by  no  means  conclusive  one  way  or  another,  for  we  had  not  long  ago 
a  case  *  in  which  a  testator,  after  directing  an  estate  to  be  entailed,  did  afterwards 
burden  that  estate  with  a  sum  of  borrowed  money,  and  in  the  particular  circumstances 
of  that  case  we  held  that  his  general  trust-estate  was  liable  to  relieve  the  heirs  of  entail 
of  that  burden.  Therefore,  the  circumstance  that  Mr.  Mackintosh  did  by  a  subsequent 
deed  make  these  annuities  a  burden  upon  the  estate  is,  as  I  said  before,  not  by  any 
means  conclusive.  But  then,  what  is  the  nature  of  this  debt  which  was  so  made  a 
burden  on  the  entailed  estate  ?  It  is  not,  as  in  the  case  to  which  I  have  referred,  a 
burden  in  the  nature  of  a  bond  for  borrowed  money.  It  is  not  a  burden  for  payment  of 
any  capital  siun.  It  is  for  payment  of  an  annuity — ^a  right  bearing  a  tract  of  future  time 
— ^a  right  conceived  in  favour  of  the  widow  of  the  proprietor  of  the  estate — a  temporary 
right — a  right  naturally  affecting  the  rents  of  an  estate,  and  not  the  fee  of  the  estate. 
These  are  the  peculiarities  of  this  burden.  It  must  also  be  observed  that  there  does  not 
seem  in  the  present  case  any  very  strong  reason  why  Mr.  Mackintosh  should  have  imposed 
this  burden  upon  his  entailed  estate,  unless  he  meant  the  entailed  estate  to  bear 
the  burden  without  relief,  because  we  see  that  he  was  a  wealthy  man,  and  must  have 
known  himself  to  be  a  wealthy  man  at  the  time  when  he  made  this  marriage-contract 
It  was  suggested,  indeed,  that  if  he  had  not  given  this  security  the  lady  might  have 
refused  to  marry  him ;  but  that  is  not  a  very  practical  suggestion  as  affecting  the  inten- 
tion of  the  gentleman.  He  had  plenty  of  security  to  give  besides  the  entailed  estate, 
if  he  had  desired  to  do  so.  But  he  does  make  a  burden  upon  the  entailed  estate ;  and 
neither  in  the  marriage-contract  itself,  in  which  that  burden  is  created,  nor  in  his  last 
will  and  settlement,  which  no  doubt  was  dated  before  the  man'iage-contract,  but  which 
could  have  been  easily  altered  or  supplemented  by  a  codicil, — neither  in  the  one  nor 
the  other  does  he  make  any  provision  whatever  for  relieving  the  entailed  estate  of  this 
burden.  It  is  said,  no  doubt,  that  in  his  general  settlement  he  directs  his  trustees  to 
pay  off  all  his  debts ;  but  it  has  been  frequently  held,  and  I  think  soundly,  that  a 
general  direction  of  that  kind  to  trustees  will  never  shift  a  burden  as  between  heir  and 
executor,  or  as  between  a  landed  estate  and  a  moveable  estate  settled  by  the  testator. 
The  general  form  of  expression,  which  is  almost  one  of  mere  style,  and  which  the  law 
imports  into  every  deed,  whether  it  be  expressed  or  not,  can  receive  no  such  effect  as 
that.  Unless  the  heir  of  entail  can  effectually  found  on  the  clause  in  the  deed  of  entail 
itself  by  which  the  entailer  bound  himself  and  his  representatives  to  free  the  lands  of  all 
his  debts  and  obligations,  I  do  not  see  any  other  ground  upon  which  his  plea  can  be 
maintained. 

[632]  ^ow,  is  this,  in  any  proper  sense,  his  debt  or  obligation,  within  the  meaning 
of  that  clause  ?     I  confess  I  do  not  think  it  is  so.     I  think  it  is  a  proper  burden  of  the 

*  Douglas's  Trustees  t\  Douglas,  Jan.  17,  1868,  ante,  vol.  vL  223. 
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owner  of  that  estate,  and  a  burden  which  the  owner  of  the  estate  naturally  transmits 
against  his  representative  and  successor  in  that  estate.  So  clearly  was  this  the  mind  of 
the  testator  himself,  that  he  inserts  in  his  entail  a  power  of  a  very  analogous  kind,  to 
every  heir  of  entail,  to  provide  an  annuity  for  his  widow,  and  to  transmit  that  obligation 
against  his  successor  in  the  estate,  so  that  it  shall  be  a  burden  upon  the  rents  of  the 
estate.  And  what  he  himself  has  done  in  regard  to  the  first  substitute  of  tailzie  after 
himself  is  nothing  more  than  this :  he  has  just  left  him,  the  first  substitute  of  tailzie, 
that  burden  which  he  permits  that  substitute  to  leave  upon  the  heir  who  shall  next 
succeed  to  him, — a  provision,  namely,  of  a  reasonable  amount  in  the  way  of  annuity  in 
favour  of  his  widow.  Now,  in  these  circumstances,  I  come,  without  almost  any 
hesitation,  to  the  conclusion  that  it  was  not  the  intention  of  the  late  Mr.  Mackintosh 
to  relieve  the  entailed  estate,  at  the  expense  of  his  general  estate,  of  this  annuity  in 
favour  of  the  widow.  And  it  is  entirely  a  question  of  intention.  I  may  just  add,  with 
reference  to  the  entire  want  in  any  of  the  testamentary  deeds  of  Mr.  Mackintosh  of  any 
provision  or  direction  for  relieving  the  heir  of  entail,  that  it  seems  to  me  exceedingly 
doubtful  how  the  tnistees  could  proceed  to  relieve  the  heir  if  they  were  bound  to  do  so. 
What  is  it  that  they  would  be  expected  to  do  ?  There  is  only  one  way  in  which  the 
widow  is  bound  to  relieve  the  estate ;  and  if  she  does  not  consent  to  relieve  it  nobody 
else  can  do  it.  The  way  in  which  she  is  bound  to  relieve  the  estate  is  by  having 
secured  to  her  her  two  annuities  by  a  transaction  with  an  insurance  company, — a 
purchase  of  an  annuity  to  the  amount  of  J&150  and  £70  from  some  insurance  company. 
Now,  every  one  knows  that  that  is  a  transaction  of  a  most  unfavourable  kind  for  a  party 
dealing  with  an  insurance  company,  and  it  may  well  be  doubted  whether  trustees  with- 
out special  directions  from  their  constituent  would  be  entitled  to  enter  into  such  a 
transaction.  But  if  they  cannot  do  that,  what  else  are  they  to  do  ?  How  can  they 
relieve  this  estate  ?  They  cannot  do  it  without  the  consent  of  the  widow.  No  doubt 
it  might  be  that  they  might  reimburse  the  heir  the  annuities  which  he  in  the  first 
instance  might  be  compelled  to  pay.  But,  then,  could  that  possibly  be  described  as 
coming  within  the  obligation  of  the  maker  of  the  entail — that  he  is  to  free  and  relieve 
his  lands  of  all  his  debts  and  obligations  ?  That  is  not  freeing  and  relieving  the  lands 
at  all.  That  is  freeing  and  relieving  the  heir  who  happened  to  be  in  possession  for  the 
time  of  each  term's  annuity  as  it  falls  due  and  is  payable  by  him.  But  the  lands  remain 
unrelieved,  and  the  heir  in  possession  of  the  lands  remains  unrelieved  in  the  sense  of 
that  obligation  in  the  entail,  because  he  remains  under  burden  to  the  widow.  Now, 
these  practical  difficulties  in  carrying  out  any  claim  of  relief  of  this  kind  appear  to  me 
to  illustrate  and  confirm  the  intention  of  the  testator  as  derived  from  the  absence  of  any 
provision  whatever  in  any  of  his  testamentary  deeds  for  carrying  through  this  relief  of 
the  entailed  lands  from  the  widow's  annuity. 

The  second  question  relates  to  a  matter  of  an  entirely  different  kind.  It  is  whether 
the  heir  is  entitled  to  be  relieved  of  a  rent-charge,  which  was  imposed  upon  the  lands 
by  his  father,  at  the  expense  of  the  general  trust-estate.  Now,  this  is  a  rent-charge  on 
the  estate  under  the  provisions  of  the  Act  9  &  10  Vict.  c.  101,  Under  that  statute 
certain  money  had  been  advanced  to  Mr.  Mackintosh  by  the  Enclosure  Commissioners 
of  England  and  Wales,  who  were  authorised  to  make  advances  for  improvements  in 
Scotland  as  well  as  elsewhere.  And  the  question  comes  to  be,  what  was  the  security 
which  was  given  for  this  advance?  It  is  made  very  clear,  I  think,  by  one  or  two 
clauses  of  the  Act  of  Parliament  what  the  nature  of  this  rent-charge  is.  The  34th 
section  enacts  that  "  upon  the  issue  as  aforesaid  of  any  advance  by  virtue  of  a  certificate 
under  this  Act,  the  land  mentioned  in  such  certificate  shall  be  charged  with  payment 
to  Her  Majesty,  in  respect  of  such  advance,  of  a  rent-charge  after  the  rate  of  £6,  10s. 
rent  for  every  J&IOO  of  such  advance,  tmd  so  in  proportion  to  any  lesser  amount,  and  to 
be  payable  for  the  term  of  twenty-two  years,  to  be  computed  from  the  6th  of  April  or 
lOth  October  which  shall  next  happen  after  the  issue  [633]  o^  such  advance,  such  rent- 
charge  to  be  paid  by  equal  half-yearly  payments  at  the  6th  of  April  and  10th  of  October 
in  every  year ;  the  first  of  such  payments  to  be  made  on  the  second  of  such  days  which 
shall  happen  next  after  the  issue  of  such  advance  in  respect  of  which  the  rent-charge 
shall  be  charged."  Now,  the  advance  is  here  made  a  burden  upon  the  land,  and  upon 
the  rents  of  the  land,  and  the  payment  is  to  be  operated  by  obtaining  out  of  the  rents 
of  the  lands  year  by  year  for  two  and  twenty  years  after  the  charge  is  laid  on  £6,  10s. 
for  every  £100  advanced.  That  is  a  very  good  and  effectual  security  against  the  land 
and  the  rents,  particularly  when  it  comes  to  be  fortified,  as  it  is,  by  an  after  clause  (the 
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35th),  in  this  way, — "  That  everj  rent-charge  which  shall  become  charged  on  land  by 
virtue  of  this  Act  shall,  where  the  same  shall  be  charged  on  land  in  Scotland,  be 
recoverable  by  the  same  means  and  in  like  manner  in  all  respects  as  any  feu-dnty,  orient^ 
or  annualrent,  or  other  payment  payable  to  Her  Majesty  out  of  the  said  lands,  would 
be  recoverable,  but  shall  be  subsequent  in  order  of  charge  to  any  feu-duties,  but  shall 
have  preference  over  all  other  charges  in  the  same  land."  A  rent-charge  thus  is  made 
in  effect  equivalent  to  a  first  heritable  security  on  the  lands — a  most  excellent  secnritj 
certainly.  But  is  there  any  personal  obligation  imposed  u|K>n  the  person  who  obtains 
the  advance,  or  would  a  direct  personal  action  lie  against  the  person  who  obtained  the 
advance,  for  payment  of  the  £6,  10s.  annually,  whether  he  continued  to  be  the 
owner  of  the  estate  or  had  parted  with  it?  Now,  to  that  I  must  say  I  give  an 
unhesitatingly  negative  answer.  I  think  there  is  no  personal  obligation  at  all.  If 
there  be  a  personal  obligation,  even  in  a  limited  and  restricted  sense,  it  is  merely  the 
l)ersonal  obligation  of  the  proprietor  of  the  estate  for  the  time,  in  respect  of  his  intro- 
mission with  the  rents.  He  may  be  asked  for  payment ;  but  the  real  debtor  to  the 
Government  under  these  clauses  is  the  land  itself,  and  not  the  proprietor  of  the  land. 
It  seems  to  me,  therefore,  to  be  perfectly  clear  that  this  is  not  one  of  those  debts  and 
obligations  of  which  Mr.  Mackintosh,  the  entailer,  bound  himself  and  his  representatives 
to  free  and  relieve  the  lands ;  and  consequently  that  the  land  must  just,  for  the  remain- 
ing period  of  twenty-two  years  which  is  yet  to  expire,  bear  the  burden  of  this 
temporary  payment.     I  therefore  answer  the  second  question  in  the  negative  also. 

Lord  Deas. — ^The  first  question  is,  whether  the  annuities  to  the  widow  are  to  foim 
a  burden  on  the  heir  of  entail  or  on  the  general  estate  of  the  entailer  ?  and  that,  as  joor 
Lordship  has  said,  is  a  question  of  intention  to  be  judged  of  from  the  deeds.  We  start 
with  this,  however,  that  these  annuities  are  naturally,  according  to  the  general  law, 
where  nothing  appears  to  the  contrary,  burdens  upon  the  land ;  and  the  party  who 
maintains  that  they  are  not  to  be  burdens  upon  the  land  must  shew  special  cause  for 
giving  effect  to  that  view.  The  whole  question  here  is,  whether  there  are  sufficient 
reasons  for  holding  that  the  entailer  did  not  mean  the  general  law,  which  would  Uy 
the  burden  upon  the  lands,  to  operate,  but  meant  the  burden  to  fall  upon  his  general 
estate,  which  in  this  case  mainly  consists  of  executry  ?  There  appear  to  me  to  be  just 
two  things  in  favour  of  the  view  that  the  entailer  did  not  intend  these  annuities  to  be 
burdens  upon  the  entailed  estate.  The  first  is  the  clause  in  the  entail  by  which  he 
binds  himself  and  his  heirs,  executors,  and  representatives,  to  free  and  relieve  his  lands 
of  all  his  debts  and  obligations ;  and  the  second — which  I  think  is  the  stronger  of  the 
two — is  the  clause  in  the  marriage-contract,  by  which,  while  he  lays  the  burden  of  the 
annuities  upon  the  land  in  the  first  instance,  he  reserves  a  power  to  himself,  his 
executors  and  successors,  to  secure  these  annuities  by  a  life  insurance,  in  which  case 
the  wife,  if  she  survived  her  husband,  must  have  discharged  the  burden  upon  the 
entailed  estate.  These  are  the  two  things,  and  I  think  the  only  two  things,  in  favour 
of  the  idea  that  it  was  the  intention  of  the  truster  to  relieve  the  entailed  etsate  at  the 
expense  of  the  general  estate.  But  although  I  think  it  a  very  nice  question,  I  am  of 
opinion,  with  your  Lordship,  that  these  two  things  are  not  sufficient  to  throw  the 
burden  off  the  entailed  estate  which  naturally  falls  upon  it  The  entail  was  executed 
in  July  1857.  The  will  was  made  eight  years  afterwards,  and  it  is  right  to  notice  that 
the  will  contains  a  repetition  of  the  obligation  as  to  payment  of  the  whole  debts,  and 
deathbed  and  [634]  funeral  expenses,  in  general  terms.  The  contract  of  marriage  is, 
however,  not  made  till  two  years  or  thereby  after  the  will,  and  ten  years  after  the 
execution  of  the  deed  of  entail.  In  that  antenuptial  contract  of  marriage  he  expressly 
burdens  the  lands  with  these  annuities.  If  there  had  not  been  in  the  same  contract 
the  option  of  securing  the  annuities  by  a  policy  of  insurance,  it  could  hardly,  I 
think,  have  been  contended  that  he  meant  to  burden  the  general  estate.  The  argu- 
ment comes  really,  therefore,  to  rest  mainly  upon  the  clause  about  the  life  insurance. 
But,  on  the  other  hand,  there  still  remains  the  fact,  that  ten  years  after  he  executed 
the  deed  of  entail  he  expressly  laid  the  burden  upon  the  entailed  estate ;  and  there  is 
likewise  the  fact,  noticed  by  your  Lordship,  that  by  that  deed  of  entail  he  gave  to  each 
successive  heir  of  entail  the  power  to  burden  the  estate  for  widows  and  children  to  the 
extent  of  one-third  of  the  free  rent.  Parties  were  agreed,  according  to  my  under- 
standing, that  the  free  rents  of  the  entailed  estate  should  be  estimated  at  £600,  the 
third  of  which  would  be  £200.  The  two  annuities  amount  to  £220,  but  the  £70 
annuity  was  a  contingent  one ;  therefore  the  annuities  do  not  very  much  exceed  the 
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third  of  the  free  rent,  supposing  that  they  had  been  granted  by  an  heir  in  possession 
under  the  entail.  I  do  not  say  that  the  power  which  is  given  to  heirs  of  entail  to 
burden  the  estate  with  annuities  in  the  way  I  have  mentioned  can  be  held  to  have  been 
applicable  to  the  granter  himself  as  the  institute.  But  still  it  is  plain  that  so  long  as 
those  annuities  affect  the  entailed  estate  they  greatly  limit  the  heir  of  entail  in  posses- 
sion in  exercising  that  power  of  burdening  it  with  annuities.  I  am  not,  therefore, 
dispofsed  to  think  that  the  power  of  securing  the  annuities  by  insurance  is  sufficient  to 
turn  the  whole  matter  the  opposite  way  from  that  in  which  it  would  otherwise  have 
stood.  The  option  is  an  option  to  the  executors.  I  do  not.  suppose  that  they  will 
desire  to  exercise  that  option ;  and  I  do  not  see  any  way  of  compelling  them  to  exercise 
that  option  by  the  purchase  of  an  annuity.  The  widow  cannot  compel  them  to  do  it ; 
and  I  am  not  prepared  to  say  that  the  heir  can  do  so ;  but  unquestionably,  unless  they 
are  compelled,  the  executors  will  not  do  it,  because  it  is  totally  contrary  to  their  interest. 
It  looks,  therefore,  more  like  a  power  which  the  granter  of  the  entail  merely  wished  to 
keep  in  his  own  hands  in  his  own  lifetime.  He  might  have  exercised  it  undoubtedly ; 
and  if  he  had  exercised  that  power  the  entailed  estate  must  have  been  discharged  by 
the  widow  of  these  burdens.  But  it  is  not  easy  to  see  that  by  conferring  the  option  on 
his  executors  he  was  taking  them  bound  to  do  it,  and  so  to  bring  about  a  different 
resalt.  Therefore  my  opinion  is,  that  while  the  law  would  hold  these  annuities  to 
affect  the  entailed  estate,  there  are  not  sufficiently  clear  indications  of  a  different 
intention  on  the  part  of  the  entailer  to  authorise  us  to  deal  with  the  matter 
otherwise. 

As  to  the  other  question,  about  the  money  got  under  the  statute  for  improving  the 
estate,  I  think  it  is  quite  clear,  and  I  entirely  agree  with  your  Lordship.  I  do  not 
think  it  necessary  to  add  anything  on  that  point. 

Lord  Ardmillan. — I  think  the  real  question  here  is  one  of  construction,  or  rather 
of  ascertainment  of  intention  on  the  part  of  the  entailer,  as  expressed  in  the  obligation 
on  himself,  his  heirs,  executors,  and  representatives,  to  free  and  relieve  his  lands  of 
all  his  debts  and  obligations,  whether  he  meant  to  include  among  the  debts  and  obliga- 
tions of  which  his  executors  were  to  relieve  his  lands  the  annuities  in  favour  of  his 
widow.  He  has  planted  these  annuities  upon  the  landed  estate  by  a  deed  executed  ten 
years  after  the  date  of  his  entail.  He  has  left  a  settlement  in  which  he  does  not  say 
anything  which  appears  to  destroy  the  directions  in  the  deed  of  entail ;  and  he  has  in 
the  entail  given  power  to  the  heirs  of  entail  to  execute  bonds  of  annuity  as  provisions 
for  their  widows  in  liferent,  affecting  the  rents  of  the  estate.  Now,  this  being  a 
question  of  intention,  I  think  it  is  right  to  observe — (1)  that  the  debt  is  a  natural 
burden  upon  the  land ;  (2)  that  it  is  planted  by  himself  in  words  upon  the  land ;  and 
its  relation  to  the  land  is  greatly  strengthened,  in  my  opinion,  by  the  fact  that  he  gave 
the  next  heirs  in  succession  the  power  to  do  the  same  thing ;  for  although  it  is  quite 
true  that  he,  as  the  entailer,  was  not  in  law  exercising  the  power  which  the  heirs- 
substitute  had,  yet,  in  a  question  of  his  intention,  when  we  find  [635]  ^i™  doing  the 
very  thing  which  he  empowered  the  heirs-substitute  under  the  entail  to  do,  I  think  it 
not  unreasonable  or  unnatural  to  conclude  that  he  meant  to  place  this  burden  per- 
manently upon  the  entailed  estate.  It  is  a  temporary  burden ;  it  ceases  with  the  life 
of  the  widow.  It  is  not  a  bond  and  disposition  in  security  for  a  sum  of  money 
borrowed.  It  is  not  a  debt  in  that  view.  It  is  a  temporary  burden  charged  upon  the 
rents  of  the  entailed  estate,  and  necessarily  ceases  when  the  annuitant  dies.  I  agree 
with  Lord  Deas  that  there  is  very  little  difficulty  in  disposing  of  the  case  up  to  this 
point.  The  real  difficulty  arises  from  the  power  given  to  purchase  off  the  lady  by  a 
bond  of  annuity.  I  think  that  creates  the  greatest  difficulty,  but  I  do  not  think  the 
difficulty  is  such  as  to  overcome  the  inference  of  intention  to  which  I  have  already 
adverted.  The  widow  has  no  power  given  to  her  to  enforce  the  purchase  of  a  bond  of 
annuity.  The  heir  has,  I  think,  no  power  to  compel  the  purchase  of  a  bond  of  annuity. 
It  is  altogether  a  reserved  power,  or  privilege,  or  option,  to  the  entailer  himself  in  the 
marriage-contract,  and  his  heirs,  to  make  an  arrangement  by  which,  on  purchase  of  an 
annuity,  the  landed  estate  is  discharged.  I  cannot  say  that  I  think  that  implies  an 
intention  to  relieve  the  landed  estate  necessarily.  I  think  it  only  implies  a  reserved 
privilege  to  the  maker  himself  (Mr.  Mackintosh),  who  might  certainly  have  chosen  to 
do  this  himself,  or  perhaps  to  his  executors  (though  I  do  not  see  that  they  have  any 
interest),  to  make  an  arrangement  of  that  kind  with  the  widow.  That  power  to  make 
such  an  arrangement  with  the  widow  is  not  of  such  a  character  as  to  derogate  from  the 
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true  nature  of  this  annuity  as  it  stood  before,  because,  as  I  read  it,  it  was  a  burden  on 
the  entailed  estate. 

Upon  the  other  question  I  have  no  doubt  at  alL  I  think  your  Lordship  in  the  cfaaii 
has  very  clearly  explained  the  grounds  on  which  this  rent-charge  must  remain  a  chaige 
upon  the  lands. 

Lord  Einloch. — There  are  two  claims  of  relief  made  by  Mr.  James  Mackintosh,  as 
his  deceased  father's  heir  of  entail,  against  his  father's  general  representatives.  Thej 
are  both  founded  on  the  clause  in  the  deed  of  entail,  by  which  Mr.  Mackintosh  senior 
declares,  "  I  oblige  myself,  and  my  heirs,  executors,  and  representatives  whatsoever,  to 
free  and  relieve  my  lands  before  disponed  of  all  my  debts  and  obligations." 

One  of  these  claims,  which,  though  stated  last  in  the  special  case,  I  would  advert 
to  first,  is  for  relief  of  certain  annuid  payments  arising  by  way  of  rent-charge  on  tLe 
entailed  estate,  in  respect  of  an  advance  for  drainage  purposes,  obtained  from  the 
Enclosure  Commissioners,  by  the  late  Mr.  Mackintosh,  under  the  Act  9  &  10  Vict  c 
101.  In  regard  to  these,  I  am  clearly  of  opinion  that  no  right  of  relief  belongs  to  Mr. 
James  Mackintosh,  on  whom  they  are  at  present  a  burden.  I  consider  them  as  not 
being  in  any  sound  or  legal  sense  debts  or  obligations  of  the  late  Mr.  Mackintosh.  Thej 
form  a  burden  on  the  entailed  estate,  originating  in  an  advance  procured  for  the  benefit 
of  that  estate,  and  laid  out  for  its  improvement.  The  form  of  reimbursement  of  the 
advance  is,  under  the  statute,  a  rent-charge  on  the  estate  at  the  rate  of  £6,  IDs.  percent 
on  the  sum  advanced,  payable  for  twenty-two  years,  by  means  of  which  annual  payment 
the  statute  assumes  that  the  advance  will  be  wiped  off.  And  by  section  38  the  Act 
provides  that  these  annual  amounts  shall  be  payable  by  every  heir  successively  for  the 
period  of  his  own  possession.  In  seeking  relief  from  the  rent-charges  thus  made  by  the 
statute  to  fall  on  him,  the  present  Mr.  Mackintosh  is,  I  think,  attempting  to  saddle  the 
general  estate,  not  with  a  debt  of  his  father,  but  a  debt  of  his  own.  He  cannot  eTolre 
the  claim  out  of  the  clause  of  relief  in  the  entail  either  by  any  legal  or  by  any  reasonable 
construction. 

I  have  had  a  great  deal  more  difficulty  with  the  other  claim  of  relief  advanced  by 
Mr.  James  Mackintosh — the  claim,  namely,  for  relief  of  two  annuities  of  £150  and  £70 
respectively,  for  which  his  father  became  bound  in  his  marriage-contract  with  his  third 
wife,  now  his  widow,  and  which  in  that  contract,  which  was  executed  about  ten  years 
posterior  to  his  deed  of  entail,  he  constituted  a  burden  on  his  entailed  estate,  made  real 
by  infeftment,  or  what  was  equivalent. 

I  have  no  doubt  that  the  general  intention  of  the  late  Mr.  Mackintosh,  cx- 
[636]'Pres8ed  in  the  clause  of  relief  already  quoted,  was  to  give  over  the  entailed  estate 
to  the  heirs  of  entail  unburdened  with  debt.  And  I  think  the  clause  applies  equally  to 
posterior  debts  as  to  prior.  I  cannot  doubt  that  as  to  any  personal  debts  left  by  Mr. 
Mackintosh,  and  threatened  to  be  made  real  against  the  entailed  estate  by  adjudication, 
the  clause  would  be  applicable  to  entitle  the  present  Mr.  Mackintosh  to  obtain  relief 
from  the  general  estate.  If  the  debt  was  one  for  a  capital  sum,  for  which  the  late  Mr. 
Mackintosh  granted  an  heritable  bond  on  the  entailed  estate,  I  think  the  same  principle 
would  apply,  and  relief  would  be  justly  claimed. 

But  the  peculiarity  of  the  present  case  is,  that  the  debt  is  an  annuity-debt ;  and  not 
only  so,  but  forms  a  marriage-provision,  such  as  the  entail  itself  contemplated  as  a  lawful 
burden  on  the  estate  to  be  imposed  by  the  heirs  of  entaiL  The  late  Mr.  MackinUsh. 
being  himself  the  entailer,  did  not  of  course  proceed  under  the  entail  when  he  constituted 
this  charge  on  the  estate.  But  the  analogy  of  the  heirs  of  entail  very  fairly  raises  the 
inference  that  he  was  intending  to  make  the  provision  a  charge  of  the  same  sort  with 
the  similar  burden  imposed  by  a  proper  heir  of  entail.  When  the  clause  of  relief  in  the 
entail  binds  Mr.  Mackintosh's  general  representatives  to  relieve  the  estate  from  his  dehts 
and  obligations,  the  clause  cannot  reasonably  be  made  applicable  to  a  debt  imposed  hy 
himself  on  the  entailed  estate,  and  a  debt  of  the  character  of  those  sanctioned  as  a  charge 
by  the  entail.  The  debts  and  obligations  to  which  the  clause  of  relief  applies  cannot 
be  fairly  considered  to  be  those  which  the  entail  itself  allows  in  gremio  to  be  charged 
on  the  estate.  It  must  refer  to  other  and  extrinsic  debts  not  recognised  by  the  entail, 
and  of  which  therefore  the  heirs  of  entail  were  to  be  relieved  at  the  cost  of  the  general 
representatives. 

The  chief  ground  of  doubt  in  regard  to  this  matter  unquestionably  lies  in  the  chiuse 
in  the  marriage-contract,  declaring  it  to  be  optional  to  the  late  Mr.  Mackintosh,  "his 
heirs,  executors,  and  successors,"  to  substitute  for  this  charge  on  the  entailed  estate  an 
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animity  purchased  from  a  respectable  insurance  company  of  the  like  amount.  The 
inference  is,  that  the  charge  was  made  for  the  security  of  the  creditor,  and  not  with  the 
intention  of  primarily  burdening  the  entailed  lands.  But  the  clause  in  question  has  a 
double  edge.  It  merely  gives  an  option  to  the  general  representatives  thus  to  convert 
the  annuity,  which  in  many  conceivable  circumstances  it  might  be  expedient  to  ac- 
complish. It  does  not  lay  on  these  representatives  the  obligation  of  so  disburdening 
the  entailed  estate.  And  it  may  fairly  be  argued  that  the  want  of  such  an  obligation 
implies  a  primary  charge  on  the  entailed  lands.  Considering  that  Mr.  Mackintosh 
himself  constituted  this  burden  on  the  entailed  estate  at  a  date  posterior  to  that  of  the 
entaily  and  that  by  so  doing  he  raised  the  general  presumption  which  applies  to 
every  debt  heritably  secured — that  it  is  to  be  paid  by  the  heir,  and  not  the  executor — 
there  is  strong  ground  for  holding  that  Mr.  Mackintosh  purposely  left  this  debt  at  the 
time  of  his  death  as  a  debt  payable  by  his  heirs  of  entail,  and  not  by  his  general  estate. 
The  nature  of  the  debt  as  an  annuity-debt,  and  so  not  easily  attachable  to  the  executry 
of  the  deceased,  but  very  naturally  dischargeable  out  of  the  rents  of  the  entailed  lands, 
strongly  confirms  this  presumption, 

I  entirely  agree  in  holding  that  th^general  clause  in  the  settlement  as  to  payment 
of  debts  is  of  no  value  in  solving  the  present  question.  And,  on  the  whole,  I  have 
come  to  the  conclusion  that  this  annuity-debt  cannot  be  considered  as  amongst  the 
debts  and  obligations  of  which  the  late  Mr.  Mackintosh  intended  that  his  general  rep- 
resentatives should  relieve  his  heir  of  entail.  On  the  contrary,  I  think  it  must  be 
regarded  as  a  debt  put  on  the  entailed  estate,  by  his  own  act,  posterior  to  the  date  of 
the  entail,  and  left  by  him  at  his  death  as  a  debt  payable  out  of  that  estate,  and  not 
out  of  the  general  funds. 

The  result  is,  that  both  the  questions  put  to  us  must  be  answered  in  the  negative. 

The  following  interlocutor  was  pronounced: — "Find  and  declare  that  James 
Mackintosh,  as  heir  of  entail  of  the  estate  of  Grange,  called  Bomanno  Grange,  or 
Lamancha,  is  not  entitled  to  repetition  of  the  sums  of  £76,  lis.  3d.  and  £110,  paid  by 
him  to  Mrs.  Mary  [637]  ^^  Burn  or  Mackintosh,  widow  of  the  late  James  Mackintosh 
of  Lamancha,  on  account  of  her  annuity  of  £150,  and  additional  annuity  of  £70  provided 
to  her  under  her  antenuptial  contract  of  marriage  with  the  said  deceased  James 
Mackintosh,  dated  12th  January  1867,  out  of  the  estate  falling  under  the  last  will  and 
testament  of  the  said  deceased  James  Mackintosh,  dated  Idth  July  1865,  nor  to  be  relieved 
out  of  the  said  last- mentioned  estate  of  any  payments  to  accrue  due  hereafter  in  respect  of 
said  annuities :  Further,  find  and  declare  that  the  said  James  Mackintosh  is  not  entitled 
to  repetition  of  the  two  sums  of  £26,  15s.  paid  by  him  on  account  of  rent-charges  over 
the  said  estate  of  Lamancha,  under  two  certificates,  dated  17th  October  1849  and  13th 
September  1853,  issued  in  terms  of  the  Act  9  &  10  Vict.  c.  101,  nor  to  be  relieved  of 
any  payments  to  accrue  due  hereafter  in  respect  of  said  rent-charges  out  of  the  said 
estate  falling  under  the  said  last  will  and  testament,  and  decern." 

T.  &  R  B.  Banken,  W.S. — ^Alexandee  Howe,  W.S. — Agents. 

[Beveraed,  1873,  11  M.  (H.  L.)  28.] 


No.  128.  VIIL  Macpherson,  637.     2  Mar.  1870.     1st  Div.— Lord  Mure,  M. 

John  Christian  Curwen  Boyd,  Complainer. — Sol-Gen,  Clark — Balfmr. 

Mark  Boyd,  Eespondent. — Fraser — AflCic. 

Heir  of  Entail — Right  to  Cut  Wood, — Interdict  at  the  instance  of  the  heir-presumptive 
to  an  entailed  estate  against  the  heir  in  possession  cutting  mature  and  marketable 
wood  refusedy  except  in  so  far  as  regarded  trees  which  it  was  desirable  to  preserve  for 
the  shelter  and  ornament  of  the  mansion-house. 

In  1787  the  Beverend  William  Boyd,  minister  of  Penninghame,  executed  a  deed 
of  strict  entail  of  his  lands  of  Martonhall  and  others  in  the  county  of  Wigtown,  together 
with  the  manor-place  of  Marton,  houses,  yards,  orchards,  woods,  &c.,  belonging  to  the 
said  lands.     The  prohibitory  clause  of  the  deed  declared,  inter  alia^  that  it  should  not 
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be  lawful  for  the  heirs  of  tailzie  "  to  dilapidate  or  put  away  the  lands  and  estate  and 
others  above  written,  or  any  part  thereof ;  ...  As  also,  that  it  shall  not  be  lawful  to, 
nor  in  the  power  of,  the  said  John  Boyd,  my  eldest  son,  or  the  other  heirs-male  of  my 
body,  or  any  of  the  said  other  heirs  of  tailzie,  to  cut  down,  take  away,  destroy,  or  other- 
wise dispose  of  the  trees  and  plantations  that  shall  be  growing  upon  any  psat  of  the 
lands  and  estate  before  disponed  at  the  time  of  my  death,  or  at  any  period  thereafter, 
without  planting  trees  upon  the  said  lands  and  estate  equal  in  number  to,  and  occupying 
as  much  ground  as,  the  trees  which  shall  be  cut  down  or  taken  away,  and  that  either 
before  or  at  least  within  twelve  months  after  the  said  trees  shall  be  cut  down  or  other- 
wise taken  away  or  disposed  of ;  and  the  said  John  Boyd,  my  eldest  son,  or  other  heir 
in  possession  of  the  said  lands  and  estates  for  the  time,  shall  be  bound  and  obliged  to 
enclose  in  a  proper  manner  the  plantations  to  be  made  by  them  in  terms  hereof,  and 
to  preserve  and  train  up  the  same  carefully  and  regularly,"  &c. 

In  November  1867  Mr.  Mark  Boyd,  who  was  then  heir  of  entail  in  possession  of 
Martonhall,  advertised  the  growing  timber  on  the  estate  for  sale,  whereupon  his 
immediate  younger  brother,  Mr.  John  Christian  Curwen  Boyd,  the  heir  next  entitled 
to  suceeed  under  the  entail,  presented  this  a^lication  to  have  Mr.  Mark  Boyd  inte^ 
dieted  "  from  cutting  down  the  growing  wood  on  the  estate,  or  any  part  thereof, 
until  it  shall  be  fixed  by  your  Lordships  whether  any,  and,  if  any,  what  part  of 
the  said  wood  is  ripe  and  fit  for  cutting,  and  not  necessary  for  the  comfort  and 
[638]  anaenity  of  the  mansion-house,  and  can  otherwise  be  cut  in  consistency  with 
the  just  interest  of  the  substitute  heirs  of  entail ;  and  thereafter  to  continue  the  said 
interdict,  and  declare  the  same  perpetual,  in  so  far  as  regards  the  wood  which  is  unripe 
or  unfit  for  cutting,  and  as  regards  the  ornamental  or  other  wood  which  is  necessanr 
for  the  comfort  and  amenity  of  the  mansion-house." 

The  complainer  averred  that  the  gross  rental  of  the  estate  was  under  £800  per 
annum,  and  the  growing  wood  had  been  valued  at  about  £3000.  "  The  greater  portion 
of  the  woods  on  the  estate  are  around  the  mansion-house,  and  the  same  were  planted 
chiefly  with  the  view  of  ornamenting  and  improving  the  amenity  and  contributing  to 
the  comfort  of  it  as  a  residence.  It  would  be  most  injurious  to  the  amenity  and  comfort 
of  the  mansion-house  if  the  woods,  or  any  considerable  part  of  them,  were  cut  down. 
The  effect  would  be  to  leave  the  house  very  much  exposed,  so  that  during  the  cold 
months  of  autumn  and  winter  it  would  be  almost  uninhabitable,  and  even  in  spring  and 
summer  the  amenity  and  comfort  of  it  as  a  residence  would  be  most  seriously  impaired." 
He  also  alleged  that  a  considerable  portion  of  the  wood  which  the  respondent  proposed 
to  sell  was  unripe  and  unfit  for  cutting. 

The  respondent  averred  that  the  woods  were  scattered  over  the  whole  estate ;  "  only 
a  part  of  the  plantations  is  in  immediate  proximity  to  the  mansion-house,  and  by  far 
the  greater  portion,  or  nearly  the  whole  thereof,  may  now  be  cut  without  diminishing 
in  any  material  degree  the  shelter  afforded  to  the  mansion-house  by  the  plantations. 
The  woods  were  planted  for  the  benefit  of  the  heir  of  entail  for  the  time  in  possession, 
and  as  a  profitable  way  of  using  the  land  occupied  by  them,  and  few  of  the  trees  ar« 
ornamental."  He  also  stated  that  the  rights  of  the  substitute  heirs  of  entail  could  not 
be  prejudiced,  as  they  were  sufficiently  protected  by  the  conditions  of  the  entail  under 
which  the  heir  in  possession  would  have  to  replant  wood  in  lieu  of  what  he  cut  down, 
and  this  he  was  ready  to  do. 

The  complainer  pleaded ; — (1)  The  respondent,  as  heir  of  entail  in  ix)ssession  of  the 
lands  and  others  above  mentioned  under  the  foresaid  deed  of  entail,  is  not  entitled  to 
sell  or  cut  down  the  whole  wood  on  the  said  estate,  and  the  complainer,  as  heir  of  entail 
next  entitled  to  succeed,  is  entitled  to  have  interdict  against  his  doing  so.  (2)  In 
particular,  the  respondent  is  not  entitled  to  sell  or  cut  down  such  portions  of  the  said 
wood  as  are  not  ripe  and  fit  for  cutting,  or  such  portions  as  are  necessary  for  the 
amenity  and  due  shelter  and  comfort  of  the  mansion-house. 

The  respondent  pleaded ; — (1)  The  respondent,  being  the  heir  of  entail  in  the  lawful 
possession  of  Martonhall,  is  entitled  to  cut  down  and  sell  the  wood  on  the  estate,  and 
exercise  every  ordinary  right  of  a  fee-simple  proprietor,  except  in  so  far  as  he 
is  restrained  by  the  fetters  of  the  entail,  and  these  are  not  to  be  extended  by 
implication.  (3)  The  respondent  never  having  proposed  to  sell  or  cut  down  wood 
unripe  or  unfit  for  cutting  and  unmarketable,  and,  de  facto,  not  having  done  so,  the 
complainer  has  no  right  to  interdict  as  craved.  (4)  As  the  amenity  and  salubrity 
of  the  mansion-house  will  not  be  impaired  as  alleged,  or  will  not  be  impaired  in  any 
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material  degree,  or  for  any  length  of  time,  by  the  cutting  intended  to  be  carried  out  by 
the  respondent,  the  complainer  has  no  right  to  interdict  on  this  ground.  (5)  The  corn- 
plainer  has  no  right  to  prevent  the  respondent  cutting  wood  which  has  come  to  maturity, 
and  is  marketable,  as  before  explained,  from  a  fanciful  notion  that  it  may  perchance  in 
some  way  or  another  interfere  with  the  amenity  of  the  mansion-house  during  the  time 
which  will  elapse  before  the  new  wood  to  be  planted  grows  up.  (6)  The  respondent 
being  ready  to  make  consignation  from  the  price  of  the  [639]  wood  sold  for  the  due 
implement  of  the  conditions  as  to  replanting  imposed  by  the  entail,  the  complainer,  as  a 
substitute  heir  of  entail,  has  no  right  or  interest  to  interfere  with  the  proposed  sale,  or 
to  interdict  the  same. 

Interim  interdict  was  granted,  and  on  2l8t  December  1867  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor : — "  On  caution  passes  the  note  ;  recalls  the  interim 
interdict  to  the  extent  of  allowing  the  respondent  to  cut,  at  the  sight  of  Mr.  Walter 
M*Culloch,  of  Ardwall,  Gatehouse,  such  portion  of  the  ripe  timber  on  the  property  in 
question  as  may,  in  the  opinion  of  Mr.  M'CuUoch,  be  cut  without  detriment  to  the 
value  of  the  estate,  or  the  amenity  of  the  mansion-house,  and  qiwcid  ultra  continues 
the  interim  interdict."  * 

Against  this  interlocutor  the  respondent  reclaimed,  but  the  Court  (January  18, 
1868)  adhered. 

Thereafter  the  Lord  Ordinary,  in  respect  of  Mr.  M*Culloch's  declinature  of  the  remit 
to  him,  recalled  the  same,  and  remitted,  in  the  same  terms,  to  Mr.  Lauderdale  Maitland 
of  Eccles,  who  reported  as  follows : — "  1.  With  the  exceptions  under  head  2  of  this 
report,  the  whole  of  the  timber  on  the  estate  is  ripe  for  cutting ;  and  its  age  appears  to 
vary  from  about  70  to  upwards  of  100  years.  2.  The  exceptions  referred  to  are — (1) 
about  the  half  of  *Gallowshill  Wood';  and  (2)  a  small  piece  in  another  wood,  the 
timber  there  being  only  apparently  between  30  and  40  years  old.  3.  The  wood  marked 
on  the  Ordnance  plan  of  the  estate  *  Old  Wood '  on  a  rising  ground  or  mound  over- 
looking the  mansion-house,  and  the  wood  in  the  vicinity  of  the  house,  ought  to  be 
judiciously  thinned — not  cut  down  entirely — so  as  to  preserve  the  amenity  of  the 
mansion-house.  4.  The  whole  of  the  timber,  except  that  in  the  immediate  vicinity  of 
the  mansion-house,  is  generally  in  bad  condition,  many  trees  having  already  been  cut 
down,  and  there  being  no  more  than  from  one-half  to  two-thirds  of  a  crop  at  present 
standing,  and  that  of  inferior  timber.  5.  The  whole  ripe  timber,  except  that  recom- 
mended to  be  only  thinned  under  head  3  of  this  report,  may,  in  the  opinion  of  the 
reporter,  now  be  cut  down,  and  if  this  be  done,  and  the  woods  replanted  in  terms  of  the 
deed  of  entail,  the  estate  will  be  ultimately  benefited.  6.  Although  it  be  outwith  the 
terms  of  the  remit  to  him,  the  reporter  begs  leave  to  state  that  the  quantity  of  growing 
timber  on  the  estate  is  quite  disproportionate  with  the  extent  of  the  property  and  that, 
if  the  state  of  the  title  to  the  estate  will  permit  of  it,  it  would  be  preferable  not  to 
plant  so  much  as  he  now  recommends  to  be  cut  down ;  and  to  provide  for  the  ground 
where  the  young  plants  are  to  be  placed  being  properly  drained." 

On  20th  March  1868  the  Lord  Ordinary  pronounced  this  interlocutor: — "Having 
heard  parties'  procurators,  and  resumed  consideration  of  the  case,  with  the  report  of 
Mr.  Maitland,  No.  13  of  process — allows  the  plan  of  cutting  wood  proposed  in  that  report 
to  be  carried  out  (xd  interim,  and  remits  to  Mr.  Maitland  to  see  this  done,  subject 
always  to  the  declaration  that  the  whole  wood  within  the  space  surrounded  by  the 
red  line  upon  [640]  *^®  P^^^^  ^o-  16  of  process  shall -be  considered  to  be  in  the  vicinity  of 
the  mansion-house,  and  as  such,  not  to  be  cut  down,  but  judiciously  thinned  at  the  sight 
of  Mr.  Maitland  :  And  quoad  ultra  makes  avizandum  with  the  debate  and  whole  process." 

Thereafter,  the  parties  having  declined  to  renounce  probation,  a  proof  was  allowed 
and  taken,  and  on  16th  November  1869  the  Lord  Ordinary  pronounced  this  interlocutor : 
— "  Finds,  1st,  That  the  wood  on  the  estate  of  Martonhall,  lying  in  the  vicinity  of  the 

*  "Note. — ^The  proposal  of  the  respondent  in  the  answers  as  to  the  manner  in 
which  the  rights  of  the  heirs  of  entail  are  to  be  protected  during  the  trial  of  the 
question  raised  in  the  note  of  suspension,  involves  the  appointment  of  some  one  to 
superintend  the  respondent's  operations,  with  a  view  to  estimate  the  expense  of  re- 
planting, and  that  being  the  case,  it  has  appeared  to  the  Lord  Ordinary  to  be  a  pre- 
ferable mode  of  regulating  the  possession,  and  more  consistent  with  what  was  done  in 
the  cases  of  Mackenzie,  March  6,  1824,  and  Bontine  v,  Carrick,  June  16,  1827  that  the 
cutting  should  in  the  meantime  proceed  at  the  sight  of  some  one  niuned." 
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mansion-house  and  gardens,  as  laid  down  and  surrounded  bj  a  red  line  on  the  plan  No. 
18  of  process,  is  necessary  for  the  comfort  and  shelter  of  the  residence:  Finds,  2d, 
That  the  portions  of  the  wood  on  the  estate,  as  laid  down  and  surrounded  by  a  black 
line  at  GallowBhill  and  on  th(^  MuHoch  farm  on  the  said  plan,  are  not  yet  ripe  for  cutting: 
Finds,  3d,  That  the  wood  on  the  estate  which  has  been  cut  down,  as  marked  green  on 
the  plan  No.  20  of  process,  and  the  rest  of  the  wood  which  has  been  reported  on  by 
Mr.  Maitland  as  ripe  for  cutting,  and  has  been  sold  with  that  view  under  the  minute 
No.  -21  of  process,  was  and  is  ready  for  cutting :  Recalls  the  interdict  formerly  granted, 
and  of  new  interdicts,  prohibits,  and  discharges  the  respondent,  and  all  others  deriving 
authority  from  him,  from  selling  or  cutting  down  the  wood  in  the  vicinity  of  the 
mansion-house  and  gardens  on  the  estate  of  Martonhall,  within  the  space  surrounded  by 
a  red  line  on  the  plan  No.  18  of  process,  or  the  two  portions  of  wood  surrounded  by  a 
black  line  on  the  ground  called  Gallowshill  and  on  the  Mulloch  farm  on  the  said  plan 
— reserving  to  the  respondent  right  to  have  the  wood  in  the  vicinity  of  the  said 
mansion-house  and  gardens,  as  surrounded  by  a  red  line  on  the  plan  No.  18  of  procesg, 
and  also  the  said  unripe  wood  at  Gallowshill  and  on  Mulloch  farm,  judiciously  thinned 
at  the  sight  and  subject  to  the  approval  of  Mr.  Maitland :  Quoad  ultra  refuses  the 
interdict,  and  decerns:  Finds  the  complainer  entitled  to  expenses,  subject  to  modi- 
fication;  of  which  appoints  an  account  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  Auditor  to  tax  and  report."  * 

*  NoTB. — There  does  not  appear  to  be  any  difference  of  opinion  among  the  witnesses 
examined  in  this  ca»e  upon  the  question  whether  the  wood  immediately  around  tlie 
mansion-house  and  gardens  at  Martonhall  is  essential  to  the  shelter  and  comfort  of  the 
residence.  They  are  all  agreed  that  that  portion  of  the  wood  ought  not  to  be  cut  down, 
but  carefully  and  judiciously  thinned ;  because,  if  cut  down  entirely,  it  would  mateiially 
injure  the  residential  value  of  the  estate.  To  that  extent,  therefore,  and  in  this  respect, 
the  present  case  appears  to  the  Lord  Ordinary  to  fall  very  clearly  within  the  rule  laid 
down  in  Dickson,  January  24,  1823,  2  S.  152  (N.  E.  138);  Mackenzie,  March  6, 1824, 
2  S.  775  (N.  K  643) ;  and  Bontine,  November  17,  1827,  6  S.  74,— as  to  the  necessity 
of  the  Court  interfering  to  prevent  an  heir  of  entail  from  cutting  down  wood  when  the 
cutting  contemplated  is  calculated  materially  to  affect  the  shelter  and  comfort  of  the 
principal  residence  on  an  entailed  estate. 

"  As  regards  that  portion  of  the  wood  nuirked  off  by  the  red  line  on  the  plan,  which 
is  known  as  the  '  Old  Wood,'  there  is  not  the  same  uniformity  of  opinion  among  the 
witnesses.  But  the  preponderance  of  the  evidence  is,  in  the  opinion  of  the  Lord 
Ordinary,  in  favour  of  leaving  that  wood  uncut,  and,  having  regs^  to  the  fact  that 
this  wood  is  reported  on  by  Mr.  Maitland  as  one  which  ought  not  to  be  entirely  re- 
moved, but  judiciously  thinned,  in  order  to  preserve  the  shelter  and  amenity  of  the 
residence,  the  Lord  Ordinary  has  thought  it  right  to  deal  with  it  on  the  same  footing  as 
the  wood  more  immediately  adjacent  to  the  mansion-house  and  gardens. 

"  The  right  of  an  heir  of  entail  to  cut  down  wood  not  in  the  vicinity  of  the  mansiwi- 
house,  or  necessary  for  its  comfort  and  amenity,  appears  to  the  Lord  [641]  Ordinary  to 
depend  upon  whether  or  not  that  wood  is  ripe  for  cutting.  It  was  so  ruled  in  one  branch  of 
the  case  of  Cathcart,  1755,  Diet.  15,403,  referred  to  by  President  Blair,  and  apparently 
with  approval,  in  the  case  of  Gordon,  January  24,  1811,  F.  C.  This  rule  was  again 
indirectly  acted  upon  in  the  case  of  Mackenzie,  and,  although  interim  interdict  was  to 
that  extent  refused  in  the  case  of  Bontine,  November  1827,  it  appears  from  the  Session 
papers  that  the  rule  was  given  effect  to  in  the  judgment  pronounced  by  Lord  Medwyn, 
under  the  passed  note,  on  the  10th  of  July  1828,  which  seems  to  have  been  acquiesced 
in  by  the  parties ;  and  the  Lord  Ordinary  has  endeavoured  to  frame  his  interlocutor  in 
the  present  case  in  conformity  with  the  view  embodied  in  that  judgment. 

"  The  fact  that  the  wood  at  Gallowshill  and  on  the  Mulloch  farm,  reported  on  by 
Mr.  Maitland  as  unripe  for  cutting,  is  still  in  that  condition,  is  not  matter  of  dispute. 
But  there  is  a  conflict  of  evidence  as  to  whether  the  rest  of  the  out-lying  wood— the 
cutting  of  which,  at  the  sight  of  Mr.  Maitland,  was  authorised  by  the  interlocutor  of 
20th  March  1868 — was  then  ripe  for  cutting.  The  Lord  Ordinary,  however,  having 
regard  to  the  fact  that  most  of  the  witnesses  examined,  who,  from  previous  acquaintance 
with  the  locality,  appear  to  have  had  the  best  means  of  knowing  whether  the  woods 
were  in  a  fit  state  for  cutting  or  not,  were  of  opinion  that  the  woods,  although  not  of 
great  age,  had  come  to  their  full  growth,  and  were  in  many  cases  going  back,  if  not  to 
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[641]  ^6  respondent  reclaimed,  in  so  far  as  the  judgment  imported  a  limitation  of 
his  right  to  cut  down  the  old  wood  in  the  vicinity  of  the  man8ion-[642]"^o^^s®  >  ^^^  ^^ 
addition  to  the  cases  referred  to  hy  the  Lord  Ordinary,  he  cited  Hamilton  v.  Viscountess 
of  Oxfurd,  1757,  Diet.  15,408. 

At  advising, — 

Lord  Ardmillan. — Mr.  Mark  Boyd  is  heir  of  entail  in  possession  of  the  family  estate 
of  Alartonhall,  under  an  entail  executed  in  1787.  Mr.  Curwen  Boyd  is  next  heir  of 
entail,  and  is  seeking  to  interdict  the  cutting  of  wood  on  the  estate,  and  close  to  the 
mansion-house.  As  I  understand  the  argument  presented  to  us  on  behalf  of  the  re- 
claimer, Mr.  Mark  Boyd,  the  question  before  us  is  substantially  limited  to  the  interdict 
demanded  by  Mr.  Curwen  Boyd  against  the  cutting  of  the  wood  known  as  the  "  Old 
Wood,"  situated  within  about  200  yards  of  the  mansion-house  of  Martonhall.  Mr. 
Mark  Boyd  is  heir  of  entail  of  the  estate  of  Martonhall.  Mr.  Curwen  Boyd  is  his 
brother,  and  is  the  heir  next  entitled  to  succeed  under  the  deed  of  entail.  There  is  a 
clause  in  the  entail  with  reference  to  the  cutting  and  disposing  of  trees  which  has  been 
founded  on  by  both  parties.  It  is  quoted  at  length  in  the  second  reason  of  suspension. 
I  am  of  opinion  that  this  clause  does  not  a£fect,  or  at  least  does  not  materially  affect,  the 
right  of  the  heir  of  entail  in  possession  to  cut  wood.  If  the  heir  of  entail  has  right, 
apart  from  this  clause,  to  cut  the  wood  to  which  the  interdict  relates,  then  I  do  not 
think  that  this  clause  deprives  him  of  that  right,  although  it  does  impose  an  obligation 
to  plant  young  trees  in  place  of  those  removed.     If,  on  the  other  hand,  the  heir  of 

decay,  has  come  to  the  conclusion  that  Mr.  Maitland's  report  proceeded  upon  a  just 
estimate  of  the  condition  of  those  woods,  and  of  the  manner  in  which  they  ought  to  be 
dealt  with.  And  even  if,  upon  considering  the  evidence,  the  Lord  Ordinary  had  arrived 
at  a  different  conclusion,  he  does  not  very  well  see  how,  after  the  interlocutor  pronoimced 
in  terms  of  that  report  has  ever  since  been  allowed  to  be  acted  upon  without  objection, 
he  could  now  interfere  to  stop  the  cutting  of  wood  thereby  authorised ;  although,  if 
the  matter  had  been  brought  under  his  consideration  at  the  time,  he  might  prob- 
ably have  thought  it  right  to  impose  some  restriction  on  the  cutting  of  the  wood 
close  to  the  lodges  and  in  the  avenues,  at  all  events,  till  the  merits  of  the  case  were 
disposed  of. 

"The  clause  in  the  entail  regulating  the  replanting  of  wood  cut  was  pressed  in 
ai^ument  on  the  part  of  the  respondent,  who  contended  that  by  it  the  case  was  taken 
out  of  the  rules  ordinarily  applied  in  questions  relative  to  the  cutting  of  wood  on  entailed 
estates ;  and  that  the  clause  must  be  construed  as  empowering  him,  subject  only  to  the 
condition  as  to  replanting,  to  cut  the  whole  wood  of  evfery  description  upon  the  estate, 
whether  essential  or  not  to  the  comfort  and  amenity  of  the  residence.  But  the  Lord 
Ordinary  cannot  so  read  the  clause ;  and  it  appears  to  him  that  the  sounder  construc- 
tion is  that  contended  for  by  the  complainer — viz.  that  the  object  of  the  clause  was  not 
to  enlarge,  but  rather  to  limit  the  power  of  the  heir  in  possession  by  obliging  him  to 
replant,  if  he  availed  himself  of  his  right  to  cut  the  timber  which  he  might,  notwith- 
standing the  entail,  be  entitled  to  dispose  of.  By  the  express  terms  of  the  entail  in 
question,  *  woods '  appear  to  be  made  subject  to  its  ordinary  prohibitions  and  restrictions. 
But  although  they  were  so  dealt  with  it  would,  it  is  thought,  have  nevertheless  been 
competent  for  an  heir  in  possession  to  cut  ripe  timber  not  essential  to  the  shelter  and 
amenity  of  the  residence,  without  limitation  or  restriction  in  the  matter  of  replanting ; 
and  such  being  the  state  of  the  law,  it  rather  appears  to  the  Lord  Ordinary  that  the 
natural  inference  from  the  insertion  of  such  a  clause  is  that  the  framer  of  the  deed 
intended  to  impose  some  condition  in  regard  to  planting  beyond  what  the  law  might 
require ;  and  that  it  never  could  have  been  intended  by  the  entailer  to  provide  that  an 
heir  of  entail  in  possession  might  at  any  time  cut  down  the  whole  wood  upon  the  estate 
unripe  as  well  as  ripe,  and  whether  necessary  to  the  amenity  of  the  residence  or  not, 
provided  only  he  planted  tree  for  tree  for  those  which  he  removed  within  a  year  of 
the  date  of  their  removal. 

"  Upon  the  question  of  expenses,  it  appears  to  the  Lord  Ordinary  that  there  [642]  ^ill 
require  to  be  some  modification,  because,  although  the  complainer  was  apparently  forced 
into  Court,  by  the  broad  terms  of  the  advertisement  referred  to  in  the  record,  and  has, 
in  the  view  the  Lord  Ordinary  takes  of  the  case,  succeeded  on  one  leading  point  con- 
tended for  by  him,  there  must,  it  is  thought,  have  been  a  good  deal  of  expense  incurred 
on  that  branch  of  the  case  in  which  he  has  been  imsuccessful.'' 
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entail  in  possesBion  has  not  the  right  to  cut  this  wood,  apart  from  the  chtuse  in  question^ 
then  I  am  of  opinion  that  the  clause  does  not  confer  on  him  such  right. 

It  appears  to  me  to  be  clear  beyond  doubt  that  the  heir  of  entail  in  possession  has, 
speaking  generally,  a  right  to  cut  wood.  He  is  proprietor  of  the  estate,  except  in  so  far 
as  he  is  fettered  or  restrained  by  the  prohibitory,  irritant,  and  resolutive  clauses  of  the 
entail.  The  rules  of  law  in  regard  to  the  rights  of  mere  liferenters  are  not  applicable  to 
an  heir  of  entail  in  possession  who  is  not  a  mere  liferenter.  At  the  same  time,  where, 
as  in  the  present  instance,  ''  woods  "  are  specially  included  in  the  subjects  to  which  the 
entail  applies,  and  in  the  description  of  the  parts,  pendicles,  and  privileges  belonging  to 
"  the  lands  and  manor-place  of  Marton,"  and  where  the  deed  of  entail  contains  a  pro- 
hibition, duly  fortified,  against  putting  away  the  "  lands  and  estate  and  others  above 
written,  or  any  part  thereof";  and  also  against  selling,  alienating,  burdening,  or 
dilapidating  the  ^*  lands,  estate,  and  others  above  written,  or  any  part  thereof,"  then  I 
am  of  opinion  that,  to  some  extent  and  effect,  though  to  a  very  limited  extent  and  effect, 
the  '*  wood  "  upon  the  estate  must  be  viewed  as  part  of  the  fee  of  the  estate.  All  the 
wood  upon  the  estate  is  not,  I  think,  in  that  position.  The  heir  in  possession  is  entitled 
to  cut  wood,  and  to  do  so  to  a  very  considerable  extent.  Indeed,  if  he  cuts  ripe  wood, 
such  as  a  proprietor  in  fee-simple  might  fairly  be  expected  to  cut,  and  does  not 
anticipate  the  proper  time  for  cutting,  and  dispose  of  wood  before  it  is  ready,  so  as 
unfairly  to  benefit  himself  at  the  expense  of  his  successors  in  the  entailed  estate,  I 
think  that  his  right  and  power  to  cut  wood  is  very  wide,  and  that  this  Court  cannot,  in 
the  general  case,  interfere  to  restrict  it. 

On  the  other  hand,  the  land  and  manor-house,  described  as  I  have  mentioned,  is 
entailed ;  and  it  is  obviously  one  of  the  contemplated  results  of  the  entail,  that  the 
residence,  the  mansion-house  and  policy,  shall  be  preserved  to  the  successive  heirs,  and 
the  Court  is  entitled,  and  I  think  bound,  to  interfere,  if  called  on,  in  order  to  protect 
the  succeeding  heirs  against  the  dilapidation  and  deterioration  of  the  residential 
character  and  comfort  of  the  place.  I  do  not  [643]  ^^se  the  word  "amenity,"  of  which 
the  signification  may  perhaps  to  some  extent  be  indefinite,  but  the  mansion-house,  with 
its  gardens  and  policy,  and  such  ornamental  trees  as  are  by  position  and  charader 
appropriate  aids  and  ornaments  to  the  mansion,  forms,  in  my  opinion,  a  portion  of  the 
estate  entailed,  and  is  within  the  protection  which  law  gives  to  the  substitute  heirs 
against  dilapidation. 

I  am  not  atjpresent  speaking  of  thinning ;  because  thinning  is  an  operation  of 
which  the  true  end  and  proper  result  is  the  improvement  of  the  wood  that  remains. 
Judicious  thinning,  conducted,  if  necessary,  under  the  eye  of  some  proper  qualified 
person  to  direct  it,  is  quite  legitimate.  But  it  is  proposed  here  by  the  heir  in  possession, 
not  to  thin,  but  to  cut  the  whole  of  this  wood,  consisting  of  trees  of  about  100  yeais 
old,  within  a  short  distance  of  the  mansion — not  more,  I  think,  than  200  yards.  ThaJ 
these  trees  are  ripe  for  cutting,  and  that  their  value  in  the  market  caimot  be  expected 
to  increase  by  sparing  them  longer,  seems  to  be  admitted.  But  the  perusal  of  the 
evidence  has  led  me  to  the  conclusion  that  this  wood  contributes  both  to  the  shelter 
and  the  beauty  of  the  mansion ;  that  it  has  been  originally  planted  and  laid  out  f<ff 
ornamental  purposes ;  and  that  the  cutting  it  down  entirely  would  greatly  injure  the 
place  as  a  residence.  Taking  that  view  of  the  proof,.  I  am  of  opinion  that,  in  so  far  as 
the  removal  of  this  wood  would  seriously  impair  the  beauty  and  comfort  of  the 
residence,  the  interdict  ought  to  be  continued. 

On  reviewing  the  authorities,  I  must  say  that  I  do  not  feel  able  to  concur  in  the 
old  decision  of  Hamilton  t\  the  Countess  of  Oxenford,  in  so  far  as  that  decision  may  be 
held  to  imply,  as  was  contended,  that  the  heir  in  possession  might  cut  all  the  fine  old 
ornamental  timber  up  to  the  door  of  the  mansion-house.  The  more  recent  authorities 
seem  to  me  to  imply  a  qualification  of  that  old  decision.  The  opinions  of  the  Judges 
in  the  cases  of  Bontine  v.  Carrick,  and  Bontine  v,  Graham's  Trustees,  in  1827,  certainly 
imply  that  in  a  case  where  the  cutting  of  wood  near  a  mansion-house  seriously  affects 
the  beauty  and  comfort  of  the  residence,  the  Court  would  interfere  by  interdict,  if 
called  on  by  the  next  heir  of  entail. 

It  is,  however,  only  in  a  strong  case  that  such  interdict  would  be  granted.  Speaking 
generally,  the  right  to  cut  wood  is  in  the  heir  of  entail  in  possession ;  and  the  wood 
is  considered  as  the  fruits  of  the  estate,  not  as  part  of  the  fee  of  the  estate.  An 
exceptional  case  must  be  instructed  by  the  party  craving  interdict. 

In  the  case  before  us  Mr.  Mark  Boyd  has  already  cut,  with  the  sanction  of  Uie 
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gentleman  to  whom  a  remit  was  made  by  the  Court,  a  very  considerable  amount  of 
wood.  It  cannot  be  said  that  he  has  been  hitherto  put  under  any  severe  restriction. 
Nor  am  I  now  prepared  to  say  that  he  is  bound  to  spare  the  whole  or  nearly  the  whole 
of  the  trees  in  this  particular  wood,  called  the  "  Old  Wood."  I  only  mean  to  say  that 
the  entire  cutting  of  the  whole  of  that  wood,  looking  to  its  position  and  its  character 
and  quality,  and  relation  to  the  mansion-house,  would  be,  according  to  the  evidence 
before  us,  a  serious  injury  to  the  residence  of  Martonhall.  If  so,  then  it  is  an  excep- 
tional case ;  and  to  that  extent  and  effect,  and  no  further,  and  leaving  for  adjustment 
the  selection  of  trees  to  be  cut,  or  of  trees  to  be  spared,  I  am  prepared  to  concur  in 
continuing  a  limited  interdict  such  as  it  is  now  proposed  to  grant. 

This  wood  is,  in  point  of  situation,  and  relation  to  the  mansion,  placed  midway 
between  wood  in  regard  to  which  interdict  would  be  granted  and  wood  in  regard  to 
which  interdict  would  be  refused.  In  such  circumstances,  I  think  the  Court  entitled 
to  pronounce  a  media  sententia. 

In  my  view,  the  interdict  should  be  continued  to  the  extent  of  one-third  of  the 
trees  in  the  "  Old  Wood,"  leaving  the  heir  in  possession  to  cut  two-thirds  of  that  wood. 
And  I  am  of  opinion  that  Mr.  Maitland,  to  whom  a  remit  was  formerly  made,  should 
select,  for  the  purpose  of  carrying  out  this  judgment,  the  trees  in  the  "  Old  Wood," 
amounting  to  one-third  thereof,  which  ought,  in  his  opinion,  to  be  preserved  for  the 
benefit  of  the  residence  of  Martonhall,  and  should  report  thereon,  and  as  to  the  mode 
and  time  of  cutting,  to  the  Lord  Ordinary. 

[644]  Lord  Dbas. — This  is  a  question  of  some  nicety ;  but  I  am  disposed  to  agree 
very  much  with  the  general  law  as  stated  by  Lord  Ardmillan.  An  heir  of  entail  is  a 
limited  proprietor  rather  than  a  liferenter,  and  has  very  considerable  powers  with 
reference  to  cutting  down  the  wood  upon  the  estate.  There  are  limitations  upon  his 
rights  and  powers  with  respect  to  the  mansion-house  which  are  quite  settled.  He  is 
not  entitled  to  do  anything  materially  to  deteriorate  the  mansion-house  itself  as  a 
residence.  He  would  not  be  entitled,  for  instance,  to  build  up  the  chimneys,  or  to  pull 
down  the  chimney-tops,  or  to  build  up  the  windows,  or  even  to  erect  buildings  alongside 
of  the  mansion-house  which  should  materially  darken  the  windows,  keeping  out  the 
light  and  air.  Those  limitations  are  obviously  not  confined  entirely  to  the  fabric  of  the 
mansion-house  itself.  The  garden  is  not  part  of  the  fabric,  but  it  is  so  connected  with 
the  mansion-house,  and  with  the  reasonable  enjoyment  of  it,  that  I  hold  it  to  be 
perfectly  clear  that  he  could  not  pull  down  the  garden  walls  without  re-erecting  them, 
or  remove  all  the  fruit  trees  and  bushes,  unless  in  the  exercise  of  a  fair  administration, 
when  requiring  to  be  replaced.  I  think  it  just  as  clear  that  he  would  not  be  entitled 
to  cut  down  and  sell  trees  which  were  essential  to  the  shelter  of  the  mansion-house, 
and  without  which  it  would  be  an  uncomfortable  residence,  and  probably  unhealthy. 
So  that  the  trees  around  the  mansion-house  are  to  some  extent,  at  least,  just  as  much 
connected  with  it,  and  within  the  same  limitation  of  power,  as  the  garden ;  and  both 
are  to  some  extent  under  the  same  limitation  of  powers  as  the  fabric  of  the  mansion- 
house.  The  moment  we  have  got  to  that,  it  appears  to  me  to  be  necessarily  a  question 
of  circumstances  and  discretion,  what  are  the  trees  roimd  about  the  mansion-house 
which  he  may  or  may  not  cut  We  have  nothing  here  to  do  with  trees  on  other  parts 
of  the  estate;  and  I  say  nothing  about  them.  I  refer  entirely  to  trees  in  the 
neighbourhood  of  the  mansion-house.  The  garden  is  an  instance  that  the  limitation  of 
power  is  not  confined  to  matters  of  necessity.  It  is  not  an  absolute  necessity  that  a 
mansion-house  or  any  house  should  have  a  garden.  The  question  always  is,  what  is 
reasonably  required  for  the  enjoyment  of  a  mansion-house  upon  such  an  estate  ?  and 
there  are  things  which  are  reasonably  required,  and  which  everybody  would  look  for, 
although  they  may  not  be  absolutely  necessary.  I  do  not  wish  to  use  the  word 
"  amenity  "  which  my  brother  Lord  Ardmillan  very  properly  avoids,  but  whether  we 
use  that  word  or  not,  there  may  be  trees  round  about  or  near  the  mansion-house  which 
are  required  for  reasonable  enjoyment  by  the  inmates,  and  which  should  not  be  cut 
down,  although  you  cannot  assign  any  absolute  necessity  for  their  being  there.  If  I 
am  right  in  that,  the  question  comes  to  be  whether  the  wood  now  in  dispute  does  or 
does  not  fall  within  the  category  of  wood  which  is  required  for  the  reasonable  enjoy- 
ment of  the  mansion-house,  by  persons  in  the  rank  of  life  which  the  inmates  of  such  a 
bouse  may  be  supposed  to  hold.  This  must  always  bo  to  some  extent  arbitrary ;  we  must 
exercise  a  sound  discretion,  and  in  the  exercise  of  that  discretion  T  am  disposed  to  agree 
with  Lord  Ardmillan,  that  upon  the  one  hand  you  cannot  require  the  heir  in  possession 
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entail  in  possession  has  not  the  right  to  cut  this  wood,  apart  from  the  clause  in  question, 
then  I  am  of  opinion  that  the  clause  does  not  confer  on  him  such  right. 

It  appears  to  me  to  be  clear  beyond  doubt  that  the  heir  of  entail  in  possession  has, 
speaking  generally,  a  right  to  cut  wood.  He  is  proprietor  of  the  estate,  except  in  so  far 
as  he  is  fettered  or  restrained  by  the  prohibitory,  irritant,  and  resolutive  clauses  of  the 
entail.  The  rules  of  law  in  regard  to  the  rights  of  mere  liferenters  are  not  applicable  to 
an  heir  of  entail  in  possession  who  is  not  a  mere  liferenter.  At  the  same  time,  where, 
as  in  the  present  instance,  "  woods  "  are  specially  included  in  the  subjects  to  which  the 
entail  applies,  and  in  the  description  of  the  parts,  pendicles,  and  privileges  belonging  to 
"  the  lands  and  manor-place  of  Marton,"  and  where  the  deed  of  entail  contains  a  pro- 
hibition, duly  fortified,  against  putting  away  the  **  lands  and  estate  and  others  above 
written,  or  any  part  thereof";  and  also  against  selling,  alienating,  burdening,  or 
dilapidating  the  '^  lands,  estate,  and  others  above  written,  or  any  part  thereof,"  then  I 
am  of  opinion  that,  to  some  extent  and  effect,  though  to  a  very  limited  extent  and  effect, 
the  "  wood  "  upon  the  estate  must  be  viewed  as  part  of  the  fee  of  the  estate.  All  the 
wood  upon  the  estate  is  not,  I  think,  in  that  position.  The  heir  in  possession  is  entitled 
to  cut  wood,  and  to  do  so  to  a  very  considerable  extent.  Indeed,  if  he  cuts  ripe  wood, 
such  as  a  proprietor  in  fee-simple  might  fairly  be  expected  to  cut,  and  does  not 
anticipate  the  proper  time  for  cutting,  and  dispose  of  wood  before  it  is  ready,  so  a^i 
unfairly  to  benefit  himself  at  the  expense  of  his  successors  in  the  entailed  estate,  1 
think  that  his  right  and  power  to  cut  wood  is  very  wide,  and  that  this  Court  caimot,  in 
the  general  case,  interfere  to  restrict  it 

On  the  other  hand,  the  land  and  manor-house,  described  as  I  have  mentioned,  is 
entailed ;  and  it  is  obviously  one  of  the  contemplated  results  of  the  entail,  that  the 
residence,  the  mansion-house  and  policy,  shall  be  preserved  to  the  successive  heirs,  and 
the  Court  is  entitled,  and  I  think  bound,  to  interfere,  if  called  on,  in  order  to  protect 
the  succeeding  heirs  against  the  dilapidation  and  deterioration  of  the  residential 
character  and  comfort  of  the  place.  I  do  not  [643]  ^^se  the  word  "  amenity,"  of  which 
the  signification  may  perhaps  to  some  extent  be  indefinite,  but  the  mansion-house,  with 
its  gardens  and  policy,  and  such  ornamental  trees  as  are  by  position  and  charactor 
appropriate  aids  and  ornaments  to  the  mansion,  forms,  in  my  opinion,  a  portion  of  the 
estate  entailed,  and  is  within  the  protection  which  law  gives  to  the  substitute  heia 
against  dilapidation. 

I  am  not  atjpresent  speaking  of  thinning ;  because  thinning  is  an  operation  of 
which  the  true  end  and  proper  result  is  the  improvement  of  the  wood  that  remains. 
Judicious  thinning,  conducted,  if  necessary,  under  the  eye  of  some  proper  qualified 
person  to  direct  it,  is  quite  legitimate.  But  it  is  proposed  here  by  the  heir  in  possession, 
not  to  thin,  but  to  cut  the  whole  of  this  wood,  consisting  of  trees  of  about  100  yeais 
old,  within  a  short  distance  of  the  mansion — not  more,  I  think,  than  200  yards.  That 
these  trees  are  ripe  for  cutting,  and  that  their  value  in  the  market  cannot  be  expected 
to  increase  by  sparing  them  longer,  seems  to  be  admitted.  But  the  perusal  of  the 
evidence  has  led  me  to  the  conclusion  that  this  wood  contributes  both  to  the  shelter 
and  the  beauty  of  the  mansion ;  that  it  has  been  originally  planted  and  laid  out  for 
ornamental  purposes ;  and  that  the  cutting  it  down  entirely  would  greatly  injure  ^e 
place  as  a  residence.  Taking  that  view  of  the  proof,.  I  am  of  opinion  that,  in  so  far  as 
the  removal  of  this  wood  would  seriously  impair  the  beauty  and  comfort  of  the 
residence,  the  interdict  ought  to  be  continued. 

On  reviewing  the  authorities,  I  must  say  that  I  do  not  feel  able  to  concur  in  the 
old  decision  of  Hamilton  r.  the  Countess  of  Oxenf ord,  in  so  far  as  that  decision  may  be 
held  to  imply,  as  was  contended,  that  the  heir  in  possession  might  cut  all  the  fine  old 
ornamental  timber  up  to  the  door  of  the  mansion-house.  The  more  recent  authorities 
seem  to  me  to  imply  a  qualification  of  that  old  decision.  The  opinions  of  the  Judges 
in  the  cases  of  Bontine  t\  Carrick,  and  Bontine  v.  Graham's  Trustees,  in  1827,  certainlj 
imply  that  in  a  case  where  the  cutting  of  wood  near  a  mansion-house  seriously  affects 
the  beauty  and  comfort  of  the  residence,  the  Court  would  interfere  by  interdict,  if 
called  on  by  the  next  heir  of  entail. 

It  is,  however,  only  in  a  strong  case  that  such  interdict  would  be  granted.  Speaking 
generally,  the  right  to  cut  wood  is  in  the  heir  of  entail  in  possession ;  and  the  wood 
is  considered  as  the  fruits  of  the  estate,  not  as  part  of  the  fee  of  the  estate.  An 
exceptional  case  must  be  instructed  by  the  party  craving  interdict. 

In  the  case  before  us  IVIr.  !Mark  Boyd  has  already  cut,  with  the  sanction  of  the 
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gentleman  to  whom  a  remit  was  made  by  the  Court,  a  very  considerable  amount  of 
wood.  It  cannot  be  said  that  he  has  been  hitherto  put  under  any  severe  restriction. 
Xor  am  I  now  prepared  to  say  that  he  is  bound  to  spare  the  whole  or  nearly  the  whole 
of  the  trees  in  this  particular  wood,  called  the  "  Old  Wood."  I  only  mean  to  say  that 
the  entire  cutting  of  the  whole  of  that  wood,  looking  to  its  position  and  its  character 
and  quality,  and  relation  to  the  mansion-house,  would  be,  according  to  the  evidence 
before  us,  a  serious  injury  to  the  residence  of  Martonhall.  If  so,  then  it  is  an  excep- 
tional case ;  and  to  that  extent  and  effect,  and  no  further,  and  leaving  for  adjustment 
the  selection  of  trees  to  be  cut,  or  of  trees  to  be  spared,  I  am  prepared  to  concur  in 
continuing  a  limited  interdict  such  as  it  is  now  proposed  to  grant. 

This  wood  is,  in  point  of  situation,  and  relation  to  the  mansion,  placed  midway 
between  wood  in  regard  to  which  interdict  would  be  granted  and  wood  in  regard  to 
which  interdict  would  be  refused.  In  such  circumstances,  I  think  the  Court  entitled 
to  pronounce  a  media  aententia. 

In  my  view,  the  interdict  should  be  continued  to  the  extent  of  one-third  of  the 
trees  in  the  "  Old  Wood,"  leaving  the  heir  in  possession  to  cut  two-thirds  of  that  wood. 
And  I  am  of  opinion  that  Mr.  Maitland,  to  whom  a  remit  was  formerly  made,  should 
select,  for  the  purpose  of  carrying  out  this  judgment,  the  trees  in  the  "  Old  Wood," 
amounting  to  one-tbird  thereof,  which  ought,  in  his  opinion,  to  be  preserved  for  the 
benefit  of  the  residence  of  Martonhall,  and  should  report  thereon,  and  as  to  the  mode 
and  time  of  cutting,  to  the  Lord  Ordinary. 

[644]  Lord  Deas. — This  is  a  question  of  some  nicety ;  but  I  am  disposed  to  agree 
very  much  with  the  general  law  as  stated  by  Lord  Ardmillan.  An  heir  of  entail  is  a 
limited  proprietor  rather  than  a  liferenter,  and  has  very  considerable  powers  with 
reference  to  cutting  down  the  wood  upon  the  estate.  There  are  limitations  upon  his 
rights  and  powers  with  respect  to  the  mansion-house  which  are  quite  settled.  He  is 
not  entitled  to  do  anything  materially  to  deteriorate  the  mansion-house  itself  as  a 
residence.  He  would  not  be  entitled,  for  instance,  to  build  up  the  chimneys,  or  to  pull 
down  the  chimney-tops,  or  to  build  up  the  windows,  or  even  to  erect  buildings  alongside 
of  the  mansion-house  which  should  materially  darken  the  windows,  keeping  out  the 
light  and  air.  Those  limitations  are  obviously  not  confined  entirely  to  the  fabric  of  the 
mansion-house  itself.  The  garden  is  not  part  of  the  fabric,  but  it  is  so  connected  with 
the  mansion-house,  and  with  the  reasonable  enjoyment  of  it,  that  I  hold  it  to  be 
perfectly  clear  that  he  could  not  pull  down  the  garden  walls  without  re-erecting  them, 
or  remove  all  the  fruit  trees  and  bushes,  unless  in  the  exercise  of  a  fair  administration, 
when  requiring  to  be  replaced.  I  think  it  just  as  clear  that  he  would  not  be  entitled 
to  cut  down  and  sell  trees  which  were  essential  to  the  shelter  of  the  mansion-house, 
and  without  which  it  would  be  an  uncomfortable  residence,  and  probably  unhealthy. 
So  that  the  trees  around  the  mansion-house  are  to  some  extent,  at  least,  just  as  much 
connected  with  it,  and  within  the  same  limitation  of  power,  as  the  garden ;  and  both 
are  to  some  extent  under  the  same  limitation  of  powers  as  the  fabric  of  the  mansion- 
house.  The  moment  we  have  got  to  that,  it  appears  to  me  to  be  necessarily  a  question 
of  circumstances  and  discretion,  what  are  the  trees  round  about  the  mansion-house 
which  he  may  or  may  not  cut  We  have  nothing  here  to  do  with  trees  on  other  parts 
of  the  estate;  and  I  say  nothing  about  them.  I  refer  entirely  to  trees  in  the 
neighbourhood  of  the  mansion-house.  The  garden  is  an  instance  that  the  limitation  of 
power  is  not  confined  to  matters  of  necessity.  It  is  not  an  absolute  necessity  that  a 
mansion-house  or  any  house  should  have  a  garden.  The  question  always  is,  what  is 
reasonably  required  for  the  enjoyment  of  a  mansion-house  upon  such  an  estate  ?  and 
there  are  things  which  are  reasonably  required,  and  which  everybody  would  look  for, 
although  they  may  not  be  absolutely  necessary.  I  do  not  wish  to  use  the  word 
"  amenity  "  which  my  brother  Lord  Ardmillan  very  properly  avoids,  but  whether  we 
use  that  word  or  not,  there  may  bo  trees  round  about  or  near  the  mansion-house  which 
are  required  for  rea.sonable  enjoyment  by  the  inmates,  and  which  should  not  be  cut 
down,  although  you  cannot  assign  any  absolute  necessity  for  their  being  there.  If  I 
am  right  in  that,  the  question  comes  to  be  whether  the  wood  now  in  dispute  does  or 
does  not  fall  within  the  category  of  wood  which  is  required  for  the  reasonable  enjoy- 
ment of  the  mansion-house,  by  persons  in  the  rank  of  life  which  the  inmates  of  such  a 
house  may  be  supposed  to  hold.  This  must  always  be  to  some  extent  arbitrary ;  we  must 
exercise  a  sound  discretion,  and  in  the  exercise  of  that  discretion  I  am  disposed  to  agree 
with  L<3rd  Ardmillan,  that  u^xju  the  one  hand  you  cannot  require  the  heir  in  possession 
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to  leave  the  whole  of  the  wood  now  in  dispute,  but  that  he  may  be  most  reasonably 
required  to  leave  the  wood  to  the  extent  to  which  his  Lordship  has  suggested  he  ought 
to  leave  it  It  is  impossible  to  explain  this  any  further  in  words  ;  but  we  have  had 
before  us  plans  of  the  grounds,  showing  the  position  of  the  house  relative  to  the  wood, 
and  we  have  a  great  body  of  evidence  on  the  subject,  from  all  of  which  I  come  to  the 
conclusion  that  the  wood  may  reasonably  be  required  to  be  left,  to  the  extent  stated  bj 
Lord  ArdmUlan,  but  not  beyond  it 

Lord  Kinloch. — I  do  not  entertain  any  doubt  as  to  the  legal  principle  applicable 
to  this  case.  An  heir  of  entail  is  entitled  to  cut  the  wood  on  the  estate  provided  (1) 
the  wood  be  ripe  for  cutting ;  and  (2)  he  does  not,  in  cutting  it,  interfere  with  tiie 
comfort  or  amenity  of  the  mansion-house.  The  difficulty  lies  in  the  practical  application 
of  the  principle.  A  case  may  occur  in  which  the  wood  proposed  to  be  cut  hes  between 
the  two  extremes :  being  neither  proper  to  be  wholly  left,  nor  to  be  wholly  cut  down. 
In  the  present  case,  the  **  Old  Wood  "  in  question  seems  to  me  to  stand  in  this  predica- 
ment. On  the  one  hand,  [645]  i^  ^^  ^^^  ^  ^^^  ^^®  mansion-house,  nor  so  essential  to 
it  as  a  whole,  as  to  make  it  necessary  that  it  should  all  be  left  On  the  other  hand,  it 
is  very  plain  that,  if  the  whole  of  this  wood,  which  I  think  beyond  all  doubt  was 
originally  planted  for  shelter  and  ornament,  were  cut  down,  it  would  affect  the  shelter 
to  some  extent,  and  to  a  very  considerable  extent  the  amenity  and  beauty  of  the 
residence.  The  sound  practical  course  seems  to  be  not  to  limit  the  heir  to  merely 
thinning  the  wood  for  the  sake  of  its  own  better  growth,  but  to  allow  him  to  cut  it 
to  such  an  extent  as  will  still  leave  a  certain  number  of  trees  for  the  protection  and 
ornament  of  the  mansion-house.  I  think  the  course  which  has  been  suggested  a  very 
suitable  course  for  attaining  this  object 

Lord  Prbsidbnt. — I  am  not  prepared  to  differ  from  the  conclusion  at  which  your 
liordships  have  arrived,  although  I  think  it  right  to  say  that  I  have  had  a  good  deal  of 
difficulty  about  the  law  of  the  case. 

The  following  interlocutor  was  pronounced  : — "  Vary  the  interlocutor  of  the  lord 
Ordinary  reclaimed  against,  and  modify  the  interdict  thereby  granted  to  the  effect  of 
finding  that  the  wood  on  that  portion  of  the  space  of  ground  surrounded  by  a  red  line 
on  the  plan,  No.  18  of  process,  which  is  marked  and  distinguished  as  'Old  Wood/ 
ought  to  be  allowed  to  be  cut  by  the  heir  of  entail,  excepting  one-third  part  of  the 
trees  growing  thereon,  to  be  selected  as  the  most  suitable  for  permanent  ornament  and 
shelter  to  the  mansion-house  and  pertinents :  Remit  to  the  Lord  Ordinary  to  give 
the  necessary  instructions  to  Mr.  L.  Maitland  to  select  the  trees  in  the  said  *01d 
Wood,'  not  exceeding  one-third  of  the  whole,  which,  in  his  opinion,  are  most  suitable  for 
permanent  ornament  and  shelter  as  aforesaid,  and  which  are  to  be  preserved,  with 
power  to  his  Lordship  to  pronounce  such  further  interlocutor  and  make  such  further 
order  regarding  the  time  or  times  and  mode  of  cutting  and  otherwise  as  may  be  necessary 
for  carrying  the  above  findings  into  effect :  Find  no  expenses  due  since  the  date  of  the 
Lord  Ordinary's  interlocutor,  and  decern." 

Cotton  &  Finlay,  W.S. — Goldik  &  Dove,  W.S. — Agents. 

[Commented  upon,  Huntly's  Trs.  v,  Hallyburton's  Trs.,  1880,  8  R.  60.  Referml 
io,  MacQueen  r.  Tod,  1899,  1  F.  1069.] 


No.    129.  VIIL   Macpherson,    645.     2   ^far.  1870.     2d  Div,— Sheriff  of 

Morayshire,  1. 

John  Calder,  Petitioner. —  Watson — Asher. 
William  Adam,  Respondent. — Sol.-Gen.  Clarh — Keir. 

Road — Possessory  Judgment — Interdict — A  petition  by  a  tenant  for  interdict  against  a 
neighbour  from  using  a  road  across  his  farm,  which,  he  alleged,  was  a  private  road, 
dismissed,  on  the  respondent  proving  that  the  road  had  been  used  as  a  public  road 
for  more  than  seven  years  preceding  the  date  of  the  petition. 
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John  Calder  presented  a  petition  to  the  Sheriff  of  Morayshire,  setting  forth  that  he 
was  tenant  of  the  farm  of  Muirton,  which  lay  between  two  public  roads  called  the 
Elgin  and  Lossiemouth  road  and  the  Muirton  road ;  that  from  one  of  these  roads  to 
the  other  there  ran  through  his  farm  a  private  road,  which  formed  part  of  his  farm, 
and  was  intended  solely  for  the  use  and  working  of  it ;  that  William  Adam,  the  tenant 
of  the  adjoining  farm  of  Kinneddar,  had  insisted  on  using  the  cross-road ;  he  therefore 
prayed  the  Sheriff  for  interdict  against  Adam,  and  all  others,  from  entering  on  or  using 
the  road. 

.The  respondent  pleaded; — (5)  The  respondent  and  the  tenants  in  the  parish  of 
Drainie,  and  the  public,  having  used  the  road  in  question  without  interruption  or 
attempted  interruption  from  time  immemorial,  or  at  [646]  ^^^^  ^^^  ^  period  of  seven 
years,  have  acquired  a  right  to  do  so,  and  cannot  be  deprived  thereof  by  any  proceedings 
in  the  Sheriff-court. 
A  proof  was  led. 

The   Sheriff-substitute,   on   5th   January   1870,  pronounced   this  interlocutor: — 
"  Finds  that  the  petitioner  claims  to  be  tenant  and  in  possession  of  the  farm  and  lands 
of  Muirton,  in  the  parish  of  Drainie  and  county  of  Elgin,  under  a  lease  bearing  to  be 
dated  in  June  and  July  1867,  and  to  be  entered  into  between  Sir  W.  G.  Gordon- 
Cumming  of  Altyre  and  Gordonstown,  Bart.,  heritable  proprietor  of  the  said  farm  and 
lands,  with  consent  of  his  curators  therein  mentioned,  on  the  one  part,  and  the  present 
petitioner  on  the  other  part,  whereby  the  said  Sir  William  Gordon  Gordon-Gumming, 
with  consent  foresaid,  let  to  the  petitioner  the  farms  and  lands  of  Muirton  and  Paddock- 
dale,  in  the  said  parish,  as  delineated  on  a  map  or  plan  attached  to  the  said  lease,  and 
signed  as  relative  thereto,  for  nineteen  years  and  crops  from  the  term  of  Whitsunday 
1866,  as  regards  the  houses,  grass,  and  fallow,  and  from  the  separation  of  crop  1866 
from  the  ground  as  regards  the  land  under  grain  crop :   Finds  that,  throughout  the 
record,  although  there  is  no  express  explanation  to  that  effect,  the  name  of  Muirton,  as 
applied  to  the  subjects  held  by  the  petitioner,  seems  to  be  intended  to  apply  to  both  of 
the  said  farms  of  Muirton  and  Paddockdale,  which  appear  to  be  held  by  him  as  one 
concern :  Finds  that  a  considerable  portion  of  the  said  farms  lie  between  the  public 
roatl  between  £lgin  and  Lossiemouth,  sometimes  known  as  the  old  turnpike  road,  and 
another  public  road  branching  in  a  north-westerly  direction  from  the  said  road,  near 
Loch  Spynie,  passing  through  or  near  the  farm-offices  of  Muirton,  and  proceeding 
through  the  farm  of  Kinneddar,  occupied  by  the  respondent,  and  known  as  the  Muirton 
road :  Finds  that  between  the  said  two  public  roads  there  is  a  cross-road  running  from 
the  one  road  to  the  other,  and  passing  through  the  farm  of  Muirton,  or  through  the 
farms  of  Muirton  and  Paddockdale ;  that  the  said  cross-road  is  open  at  each  end,  and 
throughout  its  entire  course ;  that  it  is  shewn  on  the  said  map  as  a  road  of  about  the 
same  breadth  and  appearance  as  the  said  public  road  known  as  the  Muirton  road ;  and 
that)  in  the  table  of  contents  annexed  to  the  said  map,  the  extent  of  its  surface  is 
included  under  the  head  of  *  waste ' :  Finds  that  the  ])etitioner  alleges  that  the  said 
cross-road  is  a  private  road ;  that  it  is  a  part  of  the  said  farm  of  Muirton,  let  to  him 
under  the  said  lease,  and  that  it  has  never  been  used  by  the  public :  Finds  that  the 
petitioner  alleges  that  the  respondent  has  used  the  said  cross-road  without  any  right  or 
title,  and  craves  that  he  may  be  interdicted  from  continuing  to  do  so :  Finds  that  the 
respondent  maintains,  on  the  other  hand,  that  the  said  cross-road  is  a  public  road,  and 
that  he  has  a  right,  as  a  member  of  the  public,  to  use   the  same :   Finds  that  the 
petitioner  has  failed  to  prove  that  the  said  cross-road  has  never  been  used  by  the  public : 
Finds,  on  the  contrary,  that  for  many  years  past — and,  at  least,  for  greatly  more  than 
seven  years  preceding  the  said  term  of  Whitsunday  1866 — the  said  road  has  been  used 
at  pleasure  by  any  person  choosing  to  do  so ;  and  that  in  no  instance  has  it  been  shewn 
that  within  that  time  any  person  has  been  prevented  from  using  the  same :  Finds  that 
the  said  cross-road  is  laid  down  on  the  said  map  in  the  same  manner,  and  with  the 
same  colouring,  as  the  said  two  public  roads  ;  that  the  map  does  not  shew  or  set  forth 
the  same  on  any  footing  different  from  them,  and  that  the  lease  contains  no  description 
of  the  subjects  let  by  it  farther  than  has  been  already  mentioned :  Finds,  in  law,  that 
the  Sheriff-court  has  no  jurisdiction  in  the  circumstances  to  determine,  as  matter  of 
right  or  title  between  the  petitioner  and  the  respondent,  whether,  or  to  what  extent,  if 
any,  the  said  cross-road  is  a  public  road ;  or  whether,  or  to  what  extent,  [647]  ^^®  ^^^^ 
cross-road,  if  a  private  road,  has  been  let  to  the  petitioner  as  a  subject  of  exclusive 
possession  by  him:   Therefore,  to  the  effect  of  the   foregoing  findings,  sustains  the 
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defences,  dismisses  the  action,  finds  the  respondent  entitled  to  his  expenses,  subject  to 
modification ;  allows  an  account,"  &c. 

The  petitioner  appealed,  and  argued ; — The  respondent's  allegation  was  that  the 
road  was  either  a  servitude  road  or  a  public  road.  Taking  the  former  alternative,  as  the 
petitioner  was  entitled  to  do  (Finnie  t?.  Logic,  18th  May  1859,  21  D.  825),  the  aver- 
ments were  insufficient,  the  respondent  not  having  set  forth  the  title  of  the  dominant 
tenement  Taking  the  latter,  it  was  necessary  for  the  respondent  to  prove  forty 
years'  possession — Saunders  v.  Hunter,  26th  February  1830,  8  S.  605,  per  Lord  Glenlee. 
So  far,  however,  from  his  having  proved  this,  there  was  evidence  to  the  effect  that  the 
road  had  not  existed  for  forty  years. 

The  respondent  replied ; — ^There  was  no  allegation  of  possession  of  the  road  as  a 
servitude  road.  What  was  alleged  was  that  the  road  was  a  public  road,  and  as  he  had 
proved  seven  years'  possession  of  it  as  such,  he  was  entitled,  without  any  other  title 
than  that  of  a  member  of  the  public,  to  succeed  in  this  possessory  question — Wilson  r. 
Henderson,  2d  March  1855,  17  D.  534.  The  case  of  Saunders,  relied  on  by  the  peti- 
tioner, was  of  no  authority — Liston  v.  Galloway,  3d  December  1835,  14  S.  97.  Im- 
memorial possession  was  no  doubt  averred,  and  evidence  had  been  led  with  r^ard  to  it; 
but  that  evidence,  in  a  summary  application  of  this  nature  in  the  Sheriff-court,  was  of 
use  only  in  so  far  as  it  threw  light  upon  the  character  of  the  possession  for  the  last 
seven  years — see  Lord  Deas's  opinion  in  Johnstone  v.  Murray,  5th  March  1862,  24  D. 
709,  and  in  Thomson  v,  Murdoch,  21st  May  1862,  24  D.  975. 

Lord  Justice-Clerk. — This  petition,  which  has  been  dismissed  by  the  Sheriff,  has 
for  its  object  to  invert  the  state  of  possession  by  summary  process.  It  is  Sufficiently 
proved  that  when  the  petitioner  entered  to  his  farm  in  1866  the  road  in  question  was 
not  used  as  a  private,  but  was  used  as  a  public  road  by  all  who  had  occasion  to  come 
that  way.  It  must  be  kept  in  view  that  this  is  an  application  at  the  instance  of  a  tenant, 
and  not  of  a  proprietor.  A  tenant  has  undoubtedly  a  right  to  maintain  the  existing 
state  of  possession.  He  may  also  in  some  circumstances  vindicate  from  an  nnlawfol 
possessor  a  subject  which  falls  within  his  lease,  although  in  the  general  case  his  recouise 
lies  properly  against  his  landlord.  But  when  he  attempts  to  obtain  possession  bj  a 
summary  process,  it  is  a  sufficient  answer  to  him  that  the  respondent  has  possessed  the 
subject  for  seven  years. 

In  Ihis  case  the  respondent's  allegation  is,  that  the  road  in  question  has  been  used 
by  the  public,  without  any  interruption,  or  attempted  interruption,  from  time  im- 
memorial, or,  at  all  events,  for  a  period  of  upwards  of  seven  years.  I  think  the  respond- 
ent's answer  a  good  one,  if  it  is  well  founded  in  point  of  fact.  It  is  said  indeed  that 
there  is  a  want  of  precision  in  the  respondent's  averment,  and  that  he  leaves  it  uncertain 
whether  the  counter  possession  on  which  he  means  to  found  is  possession  as  of  a  public 
road,  or  possession  as  of  a  servitude  road,  the  argument  being  that,  if  the  latter  branch 
of  the  alternative  be  taken,  there  is  no  relevant  averment  of  title.  I  cannot  adopt 
that  view.  Stress  was  laid  upon  the  case  of  Finnic  v.  Logic,  but,  valuable  as  that  case 
is  as  a  piece  of  dialectics,  and  frequently  as  it  is  quoted,  I  have  never  known  effect 
given  to  it,  and  here  it  certainly  does  not  apply.  In  resisting  an  application  of  this 
character,  I  am  not  siu*e  that  any  specific  allegation  of  title  is  required.  To  entitle  t^e 
respondent  to  a  possessory  judgment  it  is  enough  if  he  prove  possession  for  seten 
years  in  exercise  of  a  right.  But  in  the  present  case  it  is  not  necessary  to  determine 
that  point,  because,  when  the  parties  come  to  proof,  no  attempt  is  made  to  prow 
possession  as  of  a  servitude  road,  but  the  proof  is  confined  to  possession  [648]  ^  ^^  ^ 
public  road,  in  regard  to  which  the  only  title  required  is  that  the  person  is  a  member  of 
the  public. 

On  the  proof  itself  I  think  that  the  respondent  has  been  successful,  the  road  having 
undoubtedly  been  used  as  a  public  road  for  at  least  seven  years.  It  is  not  necesaiy 
for  me  to  go  into  the  evidence,  as  it  is  all  on  one  side. 

An  attempt  was  made  on  the  part  of  the  petitioner  to  show  that  the  road  was  made 
within  the  last  forty  years.  I  am  not  sure  how  far  the  respondent  was  bound  to  follow 
the  petitioner  into  such  an  inquiry,  but  certainly  the  evidence  is  quite  consistent  vith 
the  idea  that  the  road  existed  forty  years  ago.  At  the  same  time,  I  wish  to  guard  myself 
against  expressing  any  opinion  as  to  what  would  be  the  result  of  a  declarator  were  such 
an  action  raised.  Whether  the  petitioner — a  tenant — could  raise  a  declarator  against 
the  public,  is  also  a  question  upon  which  I  give  no  opinion. 

I  am  therefore  for  adhering  to  the  Sheriff's  judgment 
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Lord  CJowan  concurred. 

Lord  Bbnholiie. — I  could  not  help  feeling,  throughout  the  argument  in  this  case  on 
the  question  of  title,  that  there  was  a  confusion  hetween  title  and  right.  In  cases  of 
predial  servitudes  the  title  to  sue  is  the  title  to  the  dominant  tenement.  Li  cases  of 
puhlic  roads  no  such  title  is  needed.  It  is,  in  some  degree,  a  mistake  to  say  that  use 
hy  the  public  for  forty  years  is  the  title.  The  title  exists  in  any  of  the  lieges  to 
vindicate  the  right  to  such  a  road. 

I  concur  in  the  result  arrived  at  by  your  Lordships.  It  is  true  that  seven  years' 
possession  will  not  always  give  a  possessory  title,  for  the  possession  may  have  been  pre- 
carious, or  violent,  or  there  may  have  been  some  other  vice  in  it.  Here  there  is  no  such 
peculiarity ;  and  the  evidence  is  conclusive.  There  can  be  no  doubt  that  the  possession 
was  possession  as  of  a  public  road.  It  is  possible  the  public  may  have  been  mistaken  in 
considering  it  a  public  road,  but  that  it  has  been  so  regarded  and  used  for  seven  years  is 
clear,  and  is  sufficient  for  the  present  possessory  judgment. 

Lord  NKAVsa — I  concur.  The  only  title  necessary  to  a  servitude  is  the  title  to  the 
property  of  the  dominant  tenement.  And  no  restriction  as  to  boundaries  in  that  title 
will  prevent  the  acquisition  of  a  known  predial  servitude.  In  Saunders'  case  Lord 
Glenlee  made  a  statement  as  to  the  law  which  seems  to  have  led  to  some  confusion 
between  right  and  title,  as  sanctioning  the  idea  that  the  Court  would  not  give  a  pos- 
sessory judgment  unless  the  possession  had  existed  for  forty  years.  But  in  order  to 
found  a  possessory  judgment  in  such  a  case,  I  think  the  possession  must  have  been  for 
the  last  seven  years,  and  only  recently  interrupted,  if  at  all. 

The  title  of  the  respondent  in  this  question  of  public  road  is  of  course  that  he 
IB  one  of  the  lieges,  and  thus  entitled  as  a  matter  of  right  to  vindicate  the  use  of  the 
road. 

It  is  not  every  sort  of  possession  that  would  be  enough,  and  any  possession  proved 
might  be  rebutted  or  explained  away.  It  might  on  investigation  be  shown  to  have  been 
a  precarious  possession,  or  to  have  arisen  from  compact,  or  accident,  which  might 
negative  the  idea  that  there  was  a  public  road.  But  there  is  nothing  of  that  kind  here, 
and  the  position  of  the  pursuer  is  not  a  favourable  one.  He  is  a  mere  tenant,  who 
has  no  permanent  interest  in  this  land  or  road.  I  doubt  whether  he  could  raise  a 
declarator  regarding  it  without  the  concurrence  of  his  landlord.  He  has  no  title  to  re- 
move any  occupant  of  his  farm,  except  perhaps  a  mere  squatter.  As  it  is  clear  on  the 
evidence  that  the  public  have  been  for  seven  years  in  possession  of  the  road,  effect  must 
in  this  question  be  given  to  that  claim. 

The  following  interlocutor  was  pronounced : — "  Find  that  for  more  than  seven  years 
preceding  the  term  of  Whitsunday  1866  the  road  libelled  has  been  used  by  the  public 
as  a  public  road,  and  that  [649]  ^^  ^^  ^^^  proved  that  within  the  said  period  any  person 
has  ever  been  prevented  from  so  using  it :  Find  that  the  appellant  has  failed  to  prove 
that  the  said  road  is  a  private  road,  and  dismiss  the  appeal :  Affirm  the  judgment 
appealed  from,  and  decern :  Find  the  appellant  liable  in  expenses,  and  remit,"  &c. 
Murdoch,  Boyd,  &  Co.,  S.S.C. — Macdonald  &  Roger,  S.S.C. — Agents. 
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Antoine  Gelot,  Pursuer. —  Watson — Burnet 
Dr.  William  Stewart,  Defender. — Sol-Gen,  Clark — Maclean, 

Et  ^  Contra, 

Process— Statute  31  ^  32  Vict,  c,  100  (Court  of  Session  Act,  1868),  sec.  29— Amendment 
of  Record  and  Issue — New  Trial. — In  an  action  upon  a  bill  and  coimter  action  of  re- 
duction in  which  a  jury  had  affirmed  an  issue  of  force  and  fear,  the  Court,  being 
satisfied  from  the  evidence  led  at  the  trial  that  the  questions  between  the  parties  had 
not  been  fairly  raised  by  the  record,  from  which  the  issues  had  been  properly  ex- 
tracted, set  aside  the  verdict,  and  granted  a  new  trial,  on  new  issues  to  be  adjusted  upon 
an  amended  record,  on  condition  that  the  party  who  had  been  unsuccessful  in  the  iirst 
trial  should  pay  the  expenses  of  it,  so  far  as  not  available  for  the  second  trial. 
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This  action  was  itaised  on  5th  March  1869  by  M.  Antoine  Oelot  of  Paris  against  Dr. 
William  Stewart  for  the  contents  of  a  bill  of  exchange  in  the  following  terms : — *'  £4000 
stg.— Paraguay,  8th  May  1867.— Mr.  Robert  Stewart,  Royal  Bank  of  Scotland,  Gak- 
shiels,  Scotland. — ^Thirty  days  after  sight  please  to  pay  to  Mr.  Antoine  Gelot,  or  his 
order,  this  first  of  exchange,  for  the  amount  of  four  thousand  pounds  sterling. — Wx. 
Stxwabt,  M.D." 

The  defence  was  that  the  bill  had  been  impetrated  from  the  defender  by  force  and 
fear ;  that  he  had  received  no  value  for  it,  and  that  the  pursuer  was  not  an  onerous  and 
bona  fide  indorsee. 

The  defender  stated  that  for  twelve  years  prior  to  December  1868  he  had  held  ihe 
appointment  of  chief  medical  officer  in  Uie  Paraguayan  Service ;  that  down  to  1865  he 
had  been  treated  with  consideration  and  respect  by  Marshal  Lopez,  who  succeeded  his 
father  as  President  of  the  Republic  of  Paraguay  in  1862 ;  but  that  in  August  1865  (he 
conduct  of  Lopez  towards  him  had  undergone  a  change.     He  then  averred  (Stat  3) 
"  In  the  month  of  May  1867  the  animosity  of  Lopez  to  the  defender  reached  extremity. 
About  that  time  Lopez  subjected  to  torture  and  death  many  of  the  leading  men  in 
Paraguay.     He  did  so  on  various  pretexts ;  the  most  prominent  being  that  a  conspiracy 
had  been  formed  against  him.     On  or  about  8th  May  1867,  Lopez,  who  had  been  un- 
well for  some  days,  summoned  the  defender  to  his  presence,  and  accused  him  of  having 
administered  drugs  to  him  which  had  done  bim  serious  injury,  and  put  his  life  in 
imminent  danger.     He  then  told  him  that  his  conduct  could  not  be  overlooked^  that 
his  life  was  in  danger,  and  would  probably  be  actually  forfeited  for  the  allied  offence. 
The  charge  so  made  against  the  defender  was     wholly  unfounded.     The  defender, 
however,   became  anxious  to   leave  Paraguay,   to   escape   the   danger  he  was  thus 
placed  in ;  but  it  was  impossible  for  him  to  do  so.     No  one  was  at  that  time  able 
to  leave  the  country  without  express  permission."    (Stat  4)  **  At  that  time,  as  for  some 
time  previously,  there  lived  with  Marshal  Lopez  a  lady  named  l^Iadame  Lynch,  who 
held  and  exercised  considerable  influence  over  him.     On  the  afternoon  of  tibe  day  on 
which  the  interview  just  referred  to  took  place  this  person  waited  on  the  defender,  and 
after  alluding  to  the  state  [650]  ^^  mind  in  which  Lopez  was  towards  the  defender,  re- 
quested from  him  a  bill  on  his  friends  in  this  country.    The  defender  believes  and  avezs 
t^at  Madame  Lynch  was  apprehensive  of  an  adverse  result  to  the  Paraguayans  from  the 
hostilities  in  which  they  were  then  engaged  with  the  Brazilians,  and  that  she  wished  to 
provide  for  this  contingency,  and  for  her  wants  in  that  event.     The  defender  was  con- 
vinced that,  if  he  refused  the  request  made  to  him  by  Madame  Lynch,  in  the  state  of 
mind  in  which  Lopez  was,  his  life  would  be  forfeited.     The  defender  was  made  to 
understand,  in  the  course  of  the  conversation  he  had  with  Madame  Lynch,  that  this 
would  be  the  result  of  a  declinature  on  his  part.     The  defender  thereupon  inquired  the 
amount  for  which  she  desired  him  to  make  a  draft,  and  was  told  ^'  J&4000.'     The 
defender  said  he  had  not,  and  it  was*  the  fact  that  he  had  not,  funds  in  this  country  to 
meet  such  a  bill.     Eventually,  however,  he  was  compelled  to  give  Madame  Lynch  a 
draft  for  the  said  amount.     The  said  draft  was  obtained  and  impetrated  from  the 
defender  by  force  and  fear.     Death,  or  violence  to  his  person,  would,  he  believed,  and 
still  believes,  have  followed  a  refusal  to  grant  it.     The  defender  was  not  owing  Madame 
Lynch,  or  Lopez,  any  money.     On  the  contrary,  Lopez  was  largely  indebted  to  him  at 
the  time,  and  still  is  so,  and  that  to  an  extent  far  exceeding  the  amount  of  the  draft 
sued  on.   The  said  draft  was  granted  to  Madame  Lynch  under  the  circumstances  detailed, 
and  no  value  was  given  the  defender  therefor.     The  defender  further  believes  and  aren 
that  the  pursuer  gave  no  value  to  Madame  Lynch  for  the  said  draft ;  and  that  he  was 
merely  interposed  by  Madame  Lynch,  who  instructed  the  defender  to  make  him  the 
payee,  as  her  hand  and  agent  in  Europe  to  receive  the  contents  of  the  draft  for  her  he- 
hoof.     The  pursuer  gave  no  value,  either  to  the  defender  or  to  any  one  else,  for  the 
draft.     The  defender  is  not  and  never  was  in  his  debt."     (Stat.  5)  "  The  bill  having 
been  transmitted  to  this  country  in  or  about  September  1867,  was  presented  to  the 
drawee,  a  brother  of  the  defender,  who  declined  to  accept.     He  had  not  funds  to 
answer  it,  and  had  not  been  advised  regarding  it  by  the  defender.       The  defender 
trusted  to  his  brother's  declining  to  do  so  in  respect  of  these  things ;  besides,  it  was 
not  permitted  in  Paraguay  at  the  time,  that  letters  should  leave  that  Republic  without 
examination,  and  the  defender  was  thus  prevented  from  advising  the  drawee  of  the  true 
state  of  the  case.     The  drawee,  however,  repeatedly  asked  the  pursuer  to  explain  how 
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he  had  come  to  possess  such  a  bill  as  the  draft  in  question,  and  what  value  he  had  given 
therefor.  He,  however,  obtained  no  answer  which  was  in  the  least  satisfactory.  The 
pfursuer  did  not  pretend  that  he  had  paid  value  for  the  draft,  and  the  defender  believes 
and  avers  that  it  is  the  fact  that  he  did  not.  In  reference  to  the  statements  made  with 
regard  to  the  correspondence,  the  defender  explains  that  any  letters  from  him  of  the 
kind  referred  to  were  impetrated  from  him  by  force  and  f ear^  when  he  was  under  the 
power  of  Lopez,  and  when  his  life  would  have  been  forfeited  by  a  refusal.  The  de- 
fender only  knows  of  one  such  letter,  which  he  was  compelled  by  Madame  Lynch  to 
write  under  the  same  pressure  as  that  under  which  he  was  put  when  he  granted  the 
draft  in  question.  It  had  come  to  her  knowledge,  and  that  of  Lopez,  that  the  drawee 
had  refused  to  honour  the  draft.  At  this  they  were  greatly  incensed,  and  obliged  the 
defender  to  write  the  letter  in  question.  The  letters  of  the  drawee  alluded  to  are  called 
for.  The  defender  does  not  admit  the  accuracy  of  the  pursuer's  statement  regarding 
their  tenor,  but  he  is  informed  and  avers  that  in  so  far  as  they  are  of  the  tenor  speci- 
fied by  the  pursuer,  they  were  written  by  the  drawee  for  the  purpose  of  temporising,  in 
the  knowledge  that  the  defender  was  in  the  power  of  Lopez,  and  lest  his  life  should  be 
forfeited  by  a  peremptory  refusal  on  the  part  of  the  drawee  to  acknowledge  [651]  the 
draft  to  any  extent  or  effect.  The  pursuer  has  not  produced  any  of  the  letters  he  refers 
t0|  and  is  called  upon  to  do  so." 

The  pursuer's  answer  to  the  defender's  fifth  statement  was  as  follows : — "  Admitted 
that  the  bill  was  transmitted  to  this  country,  and  duly  presented  to  the  drawee,  who 
is  a  brother  of  the  defender,  for  acceptance.  Admitted  that  he  declined  to  accept  it. 
It  is  explained  that  said  bill  did  not  reach  this  country  until  the  month  of  November 
1867.  Not  known  and  not  admitted  that  the  drawee  had  not  funds  to  meet  the  bill. 
It  is  explained  and  averred  that  not  only  did  the  defender  direct  the  drawee  to  pay  the 
bill,  but  that  the  drawee  wrote  to  the  pursuer  promising  payment.  The  correspondence 
between  the  parties  is  referred  to.     Quoad  ultra  denied." 

On  15th  June  1869  the  record  was  closed,  and  thereafter,  with  a  view  to  meet  the 
pursuer's  plea  that  his  objections  were  not  pleadable  ope  excepiioniSy  Dr.  Stewart  raised 
an  action  of  reduction  to  set  aside  the  bill,  which  the  Lord  Ordinary,  by  interlocutor  of 
13th  July  1869,  held  as  repeated.  In  the  same  interlocutor  his  Lordship  approved  of 
the  following  issues,  in  which  Dr.  Stewart  stood  as  pursuer : — "  1.  Whether  the  bill  of 
exchange.  No.  6  of  process,  was  obtained  by  Madame  Lynch,  then  residing  in  Paraguay 
aforesaid,  from  the  said  William  Stewart,  by  force  and  fear,  without  his  having  received 
any  value  therefor  1  2.  Whether  the  said  Antoine  or  Antony  Gelot  is  not  an  onerous 
and  bona  fide  holder  of  the  said  bill  of  exchange  ? " 

The  case  was  tried  at  the  Christmas  sittings  before  the  Lord  Justice-Clerk  and  a 
jury,  the  result  being  that  the  jury,  by  a  majority,  found  for  the  pursuer  (Dr.  Stewart) 
on  the  first  issue,  and,  with  regard  to  the  second  issue,  returned  the  following  special 
verdict : — "The  jury  find  the  bill  mentioned  in  the  issue  was  received  by  the  defender 
(Grelot)  in  payment  of  a  debt  previously  due  to  him  by  Madame  Lynch,  and  that  no 
fresh  credit  was  given  or  advance  of  money  made  by  the  defender  on  the  faith  of  it, 
and  leave  it  to  the  Court  to  enter  a  verdict  for  the  pursuer  or  for  the  defender,  accord- 
ing as  they  may  be  of  opinion  that,  on  these  facts,  taken  in  connection  with  their 
verdict  on  the  first  issue,  the  defender  was  or  was  not  an  onerous  and  bona  fide  holder 
of  the  bill,  and  entitled  to  recover  its  amount  from  the  pursuer." 

In  the  course  of  his  cross-examination,  Dr.  Stewart  deponded : — "Towards  the  end 
of  last  year  I  got  money  from  Lopez.  In  October  1868  he  sent  for  me,  and  asked  if  I 
wanted  to  send  money  out  of  the  country.  I  dared  not  refuse  to  do  anything  he 
chose  to  ask.  There  was  no  facility  for  sending  money  out  of  the  country.  I  named 
the  commander  of  a  gun-boat  as  trustworthy,  by  whom  I  said  I  should  be  glad  to  send 
my  own  money  and  his,  and  some  of  the  other  officials'  as  well.  I  had  money  then. 
We  had  been  getting  our  salaries.  Mine  was  £800  a-year,  besides  allowances.  When 
I  said  I  had  got  nothing,  I  meant  for  my  extra  services.  I  found  bags  of  money  on  the 
table  and  floor.  Told  me  to  count  it,  which  I  did  in  ounces,  &c.  It  must  have  been 
£10,000  to  £12,000.  It  was  money  I  got  from  Lopez  to  send  out  of  the  country.  It 
was  sent  out  as  my  money,  but  it  was  really  that  of  Lopez.  It  was  not  given  in  pay- 
ment of  salary  or  extraordinary  services.  He  gave  me  no  instructions.  I  invoiced  it 
in  my  own  name.  I  advised  the  Koyal  Bank  of  the  remittance,  and  I  informed  my 
brother  George  of  it.     The  amount  realized  £15,000.     It  was  all  in  my  name.     It  was 
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arrested  for  payment  of  this  bill.  The  deposit  is  the  proceeds  of  the  buUioiL  I  daim 
the  whole  of  the  deposit  as  my  own,  for  cattle  taken  from  me  during  the  war,  &c  I 
meant  to  keep  the  deposit  to  myself — lost  200  lbs.  weight  of  silver-plate.  [6521  ^  ^'^ 
not  give  any  acknowledgement  for  the  specie.  I  meant  to  retain  it,  but  I  did  not  say 
so  to  Lopez.     I  did  not  dare  to  do  so." 

It  was  further  proved  that,  after  Lopez  had  made  this  deposit  in  Dr.  Stewart's 
hands,  the  latter  wrote  to  his  brother  Robert  at  Galashiels  in  the  following  terms  :— 
"  Paraquat,  November  9th,  1868. — My  dear  Robert,  I  am  very  sorry  to  learn  that, 
owing  to  my  letter  of  advice  not  reaching  you  in  due  time,  you  declined  to  accept  my 
bill  of  exchange  for  £4000  sterling  in  favour  of  M.  Antony  Gelot.  I  now  repeat  the 
request,  and  that  you  be  so  kind  as  to  present  this  note  at  the  Royal  Bank  of  Scotland, 
Edinburgh ;  and  I  hereby  authorise  you  to  draw  upon  the  deposit  in  my  favour  to  the 
amount  of  £4000  sterling,  to  be  by  you  paid  to  the  said  M.  Antony  Gelot,  as  soon  as 
possible.  His  address  in  Paris  on  the  2l8t  December  last, — Avenue  Trudaine,  No.  10. 
Myself  and  family  are  quite  well,  but  as  the  Beacon  is  on  the  point  of  starting,  1 
have  only  time  to  add  that  I  shall  esteem  it  a  favour  if  you  can  advise  me,  without 
loss  of  time,  of  the  full  attainment  of  the  object  of  this  note  as  expressed  above,  and  I 
remain,  &c.     (Signed)     Wm.  Stewart." 

It  also  appeared  that,  on  27th  November  1868,  Dr.  Stewart  wrote  as  follows  to  his 
brother  George  at  Buenos  Ayres : — "  27th  November  1868. — By  Mrs.  Nesbit  I  send 
another  order  for  Gelot,  for  the  same  amount  as  before,  seeing  that  the  first  was  not 
paid.     Of  course  there  are  not  two  different  sums,  but  one  only." 

These  two  letters  were  recovered  under  a  diligence,  but  not  until  after  the  record 
was  closed.  The  former  of  them  had,  it  appeared,  been  sent  to  Europe  under  cover  tc 
M.  Gelot,  and  by  him  forwarded  to  Robert  Stewart. 

M.  Gelot  now  moved  for  a  new  trial,  on  the  ground  that  the  verdict  on  the  first 
issue  was  contrary  to  evidence. 
At  advising, — 

Lord  Neavbs. — On  this  case,  which  is  of  considerable  importance  to  the  parties,  and 
also,  I  think,  of  great  importance  to  the  law  in  regard  to  the  principles  by  which 
investigation  by  jury  should  be  governed,  I  have  bestowed  all  the  attention  in  mj 
power  ;  and  I  shall  now  state  what  occurs  to  me  as  to  the  course  which  I  would  suggest 
for  your  Lordships'  adoption. 

The  case  originated  in  the  shape  of  a  petitory  action  by  the  defender  in  the  issues, 
M.  Gelot,  against  the  pursuer  in  the  issues.  Dr.  Stewart,  for  payment  of  a  bill  o! 
exchange  of  large  amount  granted  by  Stewart ;  and  it  was  rested  upon  the  ordinary 
medium  concludendi  that  M.  Gelot  is  the  holder  of  that  bill  and  Dr.  Stewart  thegranter 
of  it  Li  answer  to  that  action  Dr.  Stewart  stated  that  the  bill  had  been  impetrated 
from  him  through  force  and  fear  by  the  lady  to  whom  it  was  granted  ;  and  in  order  to 
bring  out  that  plea  in  the  proper  form,  an  action  of  reduction  was  brought  in  thk 
Court.  The  reduction  was  held  as  repeated,  and  in  these  two  actions — not  conjoined, 
properly  speaking,  but  naturally  forming  one  action — a  record  was  prepared  and  issos 
were  adjusted  before  the  Lord  Ordinary  in  the  Outer-House  without  further  dk- 
cussion.  The  case  went  to  trial  upon  the  issues  so  adjusted,  and  a  verdict  was  returned 
in  favour  of  the  pursuer  upon  the  first  issue,  which  is  an  issue  of  force  and  fear,  it 
being  assumed  that  the  bill  was  a  good  bill  unless  it  could  be  met  by  that  plea ;  while 
upon  the  second  issue  a  special  verdict  was  returned  that  M.  Gelot  stood  in  this  positicm 
that  he  gave  no  new  value  for  the  bill,  but  received  it  [in  payment  of  an  exisdng 
obligation.  The  effect  of  that  state  of  facts  upon  the  case  was  not  decided  at  the  tnal, 
but  was  left  to  us  to  decide  if  it  should  be  necessary  to  inquire  into  it 

A  new  trial  has  now  been  moved  for  by  the  defender  in  the  issues  and  the  pursoer 
of  the  original  petitory  action,  and  the  whole  case'has  been  brought  under  our  considen- 
tion.  I  shall  speak  to  the  points  that  are  now  raised  in  it  as  fully  brought  out ;  and  is 
doing  so  I  shall  give  no  opinion  upon  the  merits  of  any  of  the  points  raised,  but  merriy 
indicate  what  I  consider  to  be  those  points  [653]  ^^^  consider  at  the  same  time  whether 
they  have  been  fairly  considered  and  disposed  of  in  the  proceedings  that  have  taken 
place. 

Part  of  the  case,  as  revealed  by  the  two  issues  that  were  adjusted,  is  that  the  biU 
was  a  prima  facie  document  of  debt,  being  a  bUl  of  exchange  granted  by  Dr.  Stewart 
in  favour  of  M.  Gelot.  That  point  standing  by  itself  admitted  of  and  required  no 
proof.     The  answer  to  that  was  another  point  in  the  case,  namely,  that  the  bill  had 
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been  impetrated  from  Dr.  Stewart  by  force  and  fear  under  very  extraordinary  circum- 
stancesy  indicating  a  state  of  society  to  which  we  are  not  accustomed  in  this  country, 
and  which  is  altogether  peculiar.  There  was  also  a  third  point  in  the  case  that  formed 
the  matter  of  the  second  issue,  viz.  whether  the  original  pursuer  was  an  onerous  and  bona 
fide  holder  of  the  bill ;  and  then  there  was  the  point  of  law  as  to  the  effect  that  would 
have  supposing  it  to  be  found  that  the  bill  had  been  granted  by  force  and  fear. 

But  in  the  course  of  the  proceedings  other  points  arose,  which  were  essential,  as  I 
conceive,  to  the  full  exhaustion  and  fair  disposal  of  the  case.     It  appears  that  while  the 
bill  had  been  granted  in  May  1867,  proceedings  had  occurred  at  a  considerable  distance 
of  time  which  might  or  might  not  in  themselves  have  been  connected  with  this  bill, 
but  which  by  the  acts  of  the  parties  came  to  be  connected  with  it.     Two  letters,  in 
particular,  have  come  to  light,  which,  as  I  understand,  had  not  been  produced  when  the 
record  was  closed,  although  a  general  reference  was  made  to  them  on   the  record. 
These  are  the  two  letters  printed  at  p.  20  of  the  notes  of  evidence,  the  first  being  the 
peculiar  letter  of  9th  November  1868  which  Dr.  Stewart  writes  to  his  brother  Robert, 
and  the  other  being  the  letter  of  27th  November  1868,  written  by  Dr.  Stewart  to  his 
brother  George,  who  was  then  resident  at  Buenos  Ayres — (quoted  an/e,  p.  662).     These 
letters  referred  to  a  transaction  of  which  no  appearance  is  to  be  found  in  the  record  at 
alL     The  documents  themselves  are  referred  to  in  a  general  way  in  the  record,  but  the 
reference  to  them  is  not  distinct.     The  letter  from  Dr.  Stewart  to  his  brother  Robert, 
dated  9th   November,  has  reference  to  a  former  bill  of  exchange  and  to  previous 
communication  or  non-communication  between  them,  and  in  it  Dr.  Stewart  says, — "  I 
now  repeat  the  request,  that  you  be  so  kind  as  to  present  this  note  at  the  Koyal  Bank 
of  Scotland,  Edinburgh ;  and  I  hereby  authorise  you  to  draw  upon  the  deposit  in  my 
favour  to  the  amount  of  £4000  sterling,  to  be  by  you  paid  to  the  said  M.  Antony  Gelot, 
as  soon  as  possible."    In  the  other  letter  of  27th  November,  he  says : — "  By  Mrs.  Nesbit 
I  send  another  order  for  Gelot,  for  the  same  amount  as  before,  seeing  that  the  first  was 
not  paid.     Of  course  there  are  not  two  different  sums,  but  one  only."    There  seems  to 
be  an  indication  that  these  letters  were  sent  through  M.  Gelot,  and  the  indication  upon 
the  face  of  them  is  that  they  were  intended   to  be  seen  by  him.     Accordingly,  we 
find  that  Mr.  Robert  Stewart,  the  person  to  whom  one  of  them  was  addressed,  acknow- 
ledged to  M.  Gelot  on  9th  January  1869  the  receipt  of  that  leading  letter : — "I  am  in 
receipt  of  your  letter  of  6th  current,  covering  a  letter  to  me  from  my  brother,  Dr. 
Stewart  of  Paraguay,  dated  9th  November  last,  in  which  he  requests  me  to  apply  to 
the  Royal  Bank  for  the  sum  of  £4000  to  be  paid  to  you."     Notwithstanding  that,  Mr. 
Robert  Stewart  seems  to  have  wanted  further  advice  from  his  brother  in  order  to 
explain  how  these  matters  stood,  but  no  further  advice  was  got,  and  Dr.  Stewart  at  last 
came  home,  and  when  this  action  was  brought  it  was  defended.     If  that  letter  was 
sent,  as  there  is  an  indication  that  it  was,  with  Dr.  Stewart's  knowledge,  to  M.  Gelot, 
passing  through  his  hands  and  being  then  handed  to  Robert  Stewart,  a  point  in  the 
case  is,  whether,  apart  from  the  original  nature  of  the  transaction,  there  was  not  here 
an  undertaking  and  promise  by  Dr.  Stewart  to  M.  Gelot  to  pay  that  bill  out  of  this 
money,  whatever  that  money  was,  which  is  so  directly  referred  to  m  these  letters. 
Now,  whatever  may  be  the  law — and  upon  that  I  give  no  opinion — as  to  whether  a 
bill  obtained  by  force  and  fear  is  a  nullity — there  cannot  be  much  doubt  as   to  the 
importance  of  the  question,  whether,  after  a  man  has  been,  by  force  and  fear,  concussed 
into  granting.a  bill  to  a  third  party  not  cognisant  of  that  force  and  fear,  if  at  a  subse- 
quent period  he  makes  to  th)it  party  such  a  communication  as  accredits  the  original  bill, 
and  makes  him  trust  to  it  as  an  available  document  of  debt,  that  is  not  a  ground  of 
obligation  against  [654]  ^i°^ — whether  it  shall  not  be  considered  as  a  new  and  separate 
obligation,  as  an  undertaking  by  the  party  so  granting  the  bill  and  granting  the  separate 
letter,  that  he  shall  waive  and  abstain  from  all  defence  upon  the  original  vitiura  reale 
affecting  the  bill  so  far  as  this  third  party  is  concerned — that,  I  say,  is  a  most  material 
point  in  the  case,  because,  granting  that  the  bill  here  was  originally  obtained  by  force 
and  fear,  if  there  was  a  separate  undertaking  granted  freely  and  fairly  to  pay  Gelot, 
that  may  be  a  good  answer,  or  a  good  reply  to  the  defence  founded  on  original  force  and 


Now,  this  plea  is  not  stated  upon  the  original  record.  The  letters  in  question, 
although  one  of  them  passed  through  Gelot's  hands,  do  not  appear  to  have  been  in  the 
possession  of  Gklot  at  the  date  of  the  action — indeed  he  had  sent  this  one  to  Robert 
Stewart, — and  they  were  only,  as  I  understand  the  proceedings,  recovered  at  a  subse- 
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quent  period.  There  is  a  reference  to  that  in  the  record,  which  I  shall  now  note.  The 
record  is  made  up  hy  a  short  statement  on  the  part  of  M.  Gelot  founded  solely  on  the 
hilly  which  forms  the  only  averment  in  it.  Then  comes  an  elahorate  statement  hy  Br. 
Stewart,  who  came  to  he  the  pursuer  in  the  issues,  and  then  some  statements  hy  Gelot 
are  introduced  into  the  condescendence  as  answers  to  these  averments.  A  full  account 
is  given  hy  Dr.  Stewart  of  the  force  and  fear  to  which  he  says  he  was  subject  in  the 
month  of  May  1867  when  the  hill  was  granted;  hut  with  regard  to  what  took  place  in 
1868  there  is  not  much  statement — indeed  there  is  no  statement  at  all.  Not  having 
seen  the  transmutations  that  the  papers  underwent  in  the  course  of  making  up  the 
record,  I  cannot  he  positive,  hut  I  infer  that  the  statement  hy  Dr.  Stewart  at  foot 
of  page  9  was  introduced  into  the  papers  on  revisal.  1  suppose  that  to  he  the  case, 
but  it  is  not  material.  The  fifth  answer  for  M.  Gelot  is  to  this  effect, — ''  It  is  explained 
and  averred  that  not  only  did  the  defender  direct  the  drawee  to  pay  the  bill,  hut  that 
the  drawee  wrote  to  the  pursuer  promising  payment  The  correspondence  between  the 
parties  is  referred  to."  Now,  as  to  the  letter  by  Robert  Stewart  to  M.  Gelot,  I  do  not 
know  whether  it  was  produced  or  not ;  but  certainly  the  letter  from  Dr.  Stewart  to 
Robert  Stewart  was  not  then  produced.  It  is  in  answer  to  this,  I  imagine,  that  there 
is  introduced  into  Dr.  Stewart's  statement  in  defence,  article  5,  what  is  said  about  thk 
correspondence.  "  In  reference  to  the  statements  made  with  regard  to  the  correspond- 
ence, the  defender  explains  that  any  letters  from  him  of  the  kind  referred  to  were 
impetrated  from  him  by  force  and  fear,  when  he  was  under  the  power  of  Lopez,  aod 
when  his  life  would  have  been  forfeited  by  a  refusal.  The  defender  only  knows  of  one 
such  letter,  which  he  was  compelled  by  Madame  Lynch  to  write  under  the  same 
pressure  as  that  under  which  he  was  put  when  he  granted  the  draft  in  question.  It 
had  come  to  her  knowledge  and  that  of  Lopez  that  the  drawee  had  refused  to  honour 
the  draft.  At  this  they  were  greatly  incensed,  and  obliged  the  defender  to  write  the 
letter  in  question."  Now,  this  is  obviously  a  reference  to  the  letter  of  9th  Novemher 
1868,  and  an  allegation  that  it  was  obtained  in  the  circumstances  mentioned.  It  is  a 
.statement  that  it  was  obtained  from  Stewart  by  Madame  Lynch  and  Lopez  under  a 
feeling  on  their  part  of  displeasure  that  the  draft  had  not  been  honoured,  and  that  thej 
compelled  him  to  write  this  letter  under  fear  of  life.  If  this  had  all  been  done 
gratuitously  as  was  at  first  indicated  on  the  part  of  Dr.  Stewart,  and  if  he  was,  unda 
fear  of  his  life,  compelled  to  grant  and  pay  this  bill  out  of  his  own  money,  that  would 
be  one  view  of  the  case.  That  is  the  case  in  which  the  original  bill  is  represented  to 
have  been  granted,  that  Stewart  being  under  no  obligation  to  pay  Madame  Lynch's 
debts  at  all,  was  concussed  into  granting  that  original  bill  which  would  have  impover- 
ished him  to  the  extent  of  its  amount  (£4000),  a  thing  which  no  man  in  his  senses 
would  do  except  under  compulsion,  and  that  he  was  induced  to  do  that  extraordiniij 
act  of  binding  himself  for  that  amount  of  Madame  Lynch's  debts  without  any  con- 
sideration at  all.  The  indication  here  is,  that  the  same  game  was  repeated  in  wtitiiig 
the  letter  of  9th  November.  No  allusion,  however,  is  made  to  tjie  letter  of21\h 
November  to  his  brother  George. 

Now,  let  us  see  how  the  matter  stands  when  we  have  this  letter  in  view.  Tbe 
letter  of  9th  November  to  his  brother  Robert  is  a  request  to  pay  the  bill  out  of  the 
deposit  in  the  Royal  Bank,  supposing  that  deposit  to  be  Dr  Stewart's  [655]  money ;  but 
upon  the  trial  a  fact  came  out  of  certainly  very  great  and  startling  importance-  Whs» 
the  record  was  made  up  and  closed,  I  think  in  June  or  July  1869,  the  pecuniary  relations 
of  Dr.  Stewart  and  Lopez  were  thus  explained  in  Stat.  4 ; — *•  The  draft  was  obtained  and 
impetrated  from  the  defender  by  force  and  fear.  Death,  or  violence  to  his  person,  wonH, 
he  believed,  and  still  believes,  have  followed  a  refusal  to  grant  it  The  defender  w« 
not  owing  Madame  Lynch,  or  Lopez,  any  money.  On  the  contrary,  Lopez  was  lai^gely 
indebted  to  him  at  the  time,  and  still  is  so,  and  that  to  an  extent  far  exceeding  the 
amount  of  the  draft  sued  on."  That  is  the  statement  which  was  made  when  this  record 
was  closed,  indicating  plainly  that  this  was  an  attempt  by  these  people  to  get  Dr- 
Stewart,  out  of  his  own  funds,  without  any  value,  and  even  when  Lopez  was  indebted 
to  him  in  further  sums,  to  pay  this  £4000,  that  the  bill  originally  had  been  gratuitom^ 
obtained,  by  force  and  fear,  and  that  the  letter  of  9th  November  had  in  the  same  vaj 
been  obtained  gratuitously  by  force  and  fear;  that  is  the  import  of  the  statement 
What  turns  out  at  the  trial  to  be  the  fact?  Dr.  Stewart  is  examined,  and  the  examina- 
tion turns  upon  this  deposit  that  is  referred  to  in  the  letter  of  9th  November.  Whether 
by  a  little  suspicious  vigilance  M.  Gelot  might  not  have  got  at  the  truth  of  that  before 
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I  will  not  say ;  but  when  Dr.  Stewart  is  examined  about  this  he  says : — "  I  gave  that 
bill  under  force  and  fear.     I  mean  to  claim  the  proceeds  of  the  yerba.     Towards  end  of 
last  year  I  got  money  from  Lopez.     In  October  1868  he  sent  for  me  and  asked  if  I 
wanted  to  send  money  out  of  the  country.     I  found  bags  of  money  on  the  table  and  floor. 
Told  me  to  count  it,  which  I  did,  in  ounces,  &c.     It  must  have  been  £10,000  to  £12,000. 
It  was  money  I  got  from  Lopez  to  send  out  of  the  country.     It  was  sent  out  as  my 
money,  but  it  was  really  that  of  Lopez.     The  deposit  is  the  proceeds  of  the  bullion.     I 
claim  the  whole  of  the  deposit  as  my  own,  for  cattle  taken  from  me  during  the  war,  &c« 
I  mean  to  keep  the  deposit  to  myself.     I   did  not  give  any  acknowledgment  for  the 
specie.     I  meant  to  retain  it,  but  I  did  not  say  so  to  Lopez.     I  did  not  dare  to  do  so." 
Now,  this  is  an  aspect  of  the  case  which  is  certainly  new.     According  to  the  combined 
statements  of  Dr.  Stewart  on  the  record  and  in  his  evidence,  in  the  month  of  October 
1868  he  is  furnished,  or  preparations  are  made  for  furnishing  him,  with  what  ends  in 
his  receiving  or  having  under  his  control  £15,000  of  Lopez's  money.     He  says  he 
intended  to  take  that  to  himself  for  what  I  will  venture  to  call  an  illiquid  claim  for  cattle 
taken  from  him  during  the  war,  by  whom,  whether  by  Lopez  or  not,  I  do  not  know,  but 
no  intimation  of  that  was  made  to  Lopez.     But  connect  that  with  his  letter  of  9th 
November  to  his  brother,  where  he  says, — "  I  now  repeat  the  request,  and  that  you  be 
so  kind  as  to  present  this  note  at  the  Koyal  Bank  of  Scotland,  Edinburgh ;  and  I  hereby 
aathorise  you  to  draw  upon  the  deposit  in  my  favour  to  the  amount  of  four  thousand 
pounds  sterling,  to  be  by  you  paid  to  the  said  M.  Antony  Gelot  as  soon  as  possible." 
This  letter,  he  says,  was  granted  by  force  and  fear,  exercised  by  Madame  Lynch  and 
Lopez,  both  of  them  knowing,  as  he  says  in  the  record,  that  the  bill  had  not  been 
paid.     Being  displeased  at  that,  he  says,  they  concussed  him  into  granting  this  letter, 
which,  from  this  point  of  view,  would  come  to  this, — they  concussed  him  by  force  and 
fear  into  giving  directions  to  pay  the  bill  out  of  Lopez's  money.     Now,  that  is  an 
extraordinary  aspect  of  force  and  fear.     Lopez  had  not  the  least  idea  that  Dr.  Stewart 
was  claiming  that  money  for  his  own  benefit.     He  had  sent  it  home  as  Lopez's  money ; 
and  Lopez  being  dissatisfied,  as  Dr.  Stewart  says  he  was,  and  Madame  Lynch  being 
dissatisfied  that  this  bill  had  not  been  paid  previously,  they  concussed  him,  as  he  says, 
by  force  and  fear,  to  grant  authority  to  pay  the  bill  for  Madame  Lynch  out  of  Lopez's 
money,  and  upon  Lopez's  requisition.     That,  I  venture  to  say,  is  an  extraordinary  case 
of  force  and  fear.     According  to  that  view,  the  force  and  fear  which  operated  upon  Dr. 
Stewart's  mind  was  this :  Lopez  said,  "  Madame  Lynch  has  a  bill  that  you  have  granted 
to  her ;  pay  that  out  of  my  money,  or  your  life  is  in  danger."     Why  he  should  have 
scrupled  about  that  I  do  not  know,  but  his  objection  is  this — "  Violence  was  done  to 
me  in  this  way.     If  it  had  been  Lopez's  money  there  would  have  been  no  great  violence 
to  me  in  making  me  pay  it  out  of  his  money,  but  the  violence  done  to  me  was  that 
Lopez  and  Madame  [656]  Lynch  compelled  me,  in  fear  of  my  life,  to  apply  in  payment 
of  this  bill  what  they  thought  was  their  money,  and  what  I  allowed  them  to  think  was 
their  money,  but  what  I  in  my  own  mind  intended  to  appropriate  to  myself."    That  is 
the  sort  of  force  and  fear  under  which,  on  the  combined  effect  of  the  statement  in  the 
record  and  Dr.  Stewart's  own  evidence,  he  was  then  acting.     Now,  that  is  a  case  which, 
whether  it  be  true  or  not,  and  upon  that  I  will  give  no  opinion,  has  not  yet  been  sub- 
mitted to  the  consideration  of  a  jury.     And  that  brings  me  to  consider  whether  this  case 
has  been  so  tried  and  so  investigated  as  to  bring  out  the  points  that  are  truly  involved 
in  it. 

I  may  say  this,  I  think,  without  hesitation,  that  if  nothing  had  emerged  but  the 
original  question  of  force  and  fear,  it  would  have  been  difficult,  if  not  impossible,  to  say 
that  we  could  grant  a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence 
upon  that  matter.  I  would  not  attempt  to  put  myself  in  the  position  of  a  jury,  and  I 
cannot  say  what  view  I  should  have  adopted  if  the  case  had  been  submitted  to  me  in 
that  aspect ;  but  if  that  had  been  the  only  consideration  with  which  we  had  to  deal  in 
this  case,  I  do  not  see  how  it  would  have  been  possible  for  us  to  have  upset  the  verdict. 
The  case  seemed  to  have  been  fairly  and  fully  tried  as  upon  that  first  issue,  and  the  only 
other  original  issue  besides  it — the  one  about  onerosity — has  also  been  disposed  of  in  a 
way  that  is  satisfactory,  because  we  know  that  the  law  was  well  laid  down,  and  no 
exception  was  taken  to  it 

But  we  have  a  duty  to  perform  in  thii^  ase,  which  appears  to  me  to  be  different, 
and  in  some  respects  a  new  duty,  the  performance  of  which  is  required  by  the  29th 
section  of  the  recent  Act  of  Parliament.     There  are  two  provisions  in  that  section,  one 
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permissive,  and  the  other,  as  I  read  it,  imperative.  The  first  is,  "  The  Court  or  the 
Lord  Ordinary  may  at  any  time  amend  any  error  or  defect  in  the  record  or  issue  or 
issues  in  any  action  or  proceeding  in  the  Conrt  of  Session,  upon  such  terms  as  to 
expenses  and  otherwise  as  to  the  Court,  or  Lord  Ordinary,  shall  seem  proper;"  and  then 
follows  an  enactment  which  is,  in  my  opinion^  imperative : — "  And  all  such  amendments 
as  may  he  necessary  for  the  purpose  of  determining  in  the  existing  action  or  proceeding 
the  real  question  in  controversy  hetween  the  parties  shall  he  so  made."  Kow,  the 
spirit  of  that  enactment  appears  to  me  to  he  this, — that  when  parties  have  got  into 
Court  in  a  certain  proceeding,  and  where  hy  oversight  or  any  other  circumstance  the 
true  point  in  the  issue  or  controversy  hetween  them  has  heen  overlooked,  it  is  competent 
at  any  time,  without  dismissing  the  existing  action,  and  ordering  a  new  one,  to  amend 
the  existing  proceedings,  so  that  justice  shall  he  done  to  the  parties  in  those  matters 
that  are  truly  at  issue.  I  do  not  wish  to  say  anything  with  regard  to  the  state  of  the 
record  at  the  time  when  it  was  closed.  I  confess  I  think  that  it  was  prematoielj 
closed.  I  cannot  help  thinking  that  the  fact  that  these  letters  were  not  produced,  and 
were  not  expiscated  at  that  time,  shewed  a  considerahle  want  of  vigilance,  and  want  of 
care  and  investigation  into  the  matter.  On  the  other  hand,  although  I  do  not  say  that 
there  was  any  intention  of  concealing  the  facts,  yet  the  omission  hy  Dr.  Stewart  to  state 
the  fact  on  record  that  he  had  ohtained  £15,000  of  Lopez's  money  at  the  time  when  he 
wrote  that  letter  in  Novemher  1868,  and  his  statement  in  record  that  Lopez  was  still 
his  dehtor  as  he  had  heen  hefore,  and  that  they  stood  in  no  different  position  from  what 
they  were  when  the  hill  was  granted,  was  a  suppremo  veri  of  a  very  remarkahle  kind. 
These  things  have  now  emerged ;  and,  in  my  opinion,  justice  will  not  he  done,  and  the 
ohject  of  the  Legislature  in  this  new  enactment  will  not  he  fulfilled,  if  we  do  not  enaUe 
the  pursuer  Gelot,  on  the  one  hand,  to  make  it  a  ground  of  action  or  reply,  that  aftet 
this  bill  was  granted,  and  in  connection  with  the  deposit  which  he  had  obtained  from 
Lopez,  Dr.  Stewart  undertook,  and  gave  Gelot  to  understand,  that  his  bill  would  be 
paid  out  of  that  fund  which  is  under  Dr.  Stewart's  control.  That  appears  to  me  to  be 
a  ground  of  action  deserving  to  be  tried,  or  to  be  considered  in  the  aspect  of  a  replj  to 
the  defence  of  force  and  fear  in  granting  the  original  bill.  If,  on  the  other  hand,  Dr. 
Stewart  chooses  to  say  that  the  letters  of  9th  and  27th  November  were  also  obtained 
by  force  and  fear  in  connection  with  the  deposit,  it  is  in  his  power  to  raise  that 
[667]  question ;  but  until  these  questions  be  tried,  it  appears  to  me  that  the  case  will 
not  have  been  well  tried. 

There  is  another  part  of  the  case  which  I  regret  was  not  brought  out  by  the  parties 
(it  seems  to  have  been  a  surprise  to  a  certain  extent) — I  mean  the  non-examinati(Ki  d 
George  Stewart ;  because  I  cannot  help  saying  that  whatever  the  law  may  be  as  to  foice 
and  fear,  and  whatever  may  be  the  rights  of  a  party  who  has  granted  a  document  ondfi 
force  and  fear  to  plead  it  even  against  an  onerous  holder,  I  think  that  the  moment  be 
gets  beyond  the  reach  of  that  force  and  fear  it  is  at  least  a  moral  duty  that  he  sbll 
make  those  whom  his  acts  may  have  misled  aware  of  the  position  in  which  he  stank 
Therefore,  when  Dr.  Stewart  got  out  of  this  Paraguayan  country,  supposing  it  to  haTe 
been  unsafe  to  speak  the  truth  there,  the  first  statements  and  transactions  with  ^• 
George  Stewart,  his  brother,  at  Buenos  Ayres,  should  have  been  investigated.  M.  Gtksft 
tells  us  that  he  was  looking  forward  to  getting  George  Stewart  examined,  he  beiag  t^a 
in  this  country,  but  he  disappeared,  or  had  gone  away  before  the  trial  I  do  not  aj 
that  was  done  improperly ;  but  there  was  no  attempt  to  get  a  commission,  and  in  tbi 
way  he  was  not  examined  either  by  the  one  party  or  by  the  other. 

I  think  that  it  is  desirable  that  the  whole  of  that  part  of  the  case  should  he  tiied 
again ;  the  case  of  the  original  granting  of  the  bill  in  connection  with  the  light  that  i& 
now  thrown  upon  it  by  these  different  matters,  and  the  new  obligation  or  agreemeot 
that  is  contained  in  the  letters  which  were  sent  to  Gelot,  or  through  Gelot  to  their 
destination.  How  the  matter  stands  upon  its  merits  I  will  not  say.  All  we  can  saj  is. 
that  the  true  issues  have  not  yet  been  sent  to  the  jury,  in  consequence  of  the  matter 
between  the  parties  not  being  exhausted ;  and  therefore,  if  the  parties  are  willing  to 
make  the  necessary  alterations  on  the  record,  I  think  a  new  and  additional  issue  shoolid 
be  granted  upon  that  matter. 

The  second  issue,  with  regard  to  the  onerosity,  I  think  we  need  not  touch,  because 
it  stands  as  a  fact  in  the  case,  that  on  the  one  hand  M.  (relot  did  not  make  any  new 
advance,  and,  on  the  other  hand,  that  he  got  the  bill  in  payment  of  a  just  debt.  These 
are  the  things  which  I  would  recommend  your  Lordships  to  lay  before  the  parties,  and 
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if  tLey  are  willing  to  alter  the  record  by  adding  these  statements  to  it,  1  think  the 
original  first  issue  should  be  sent  to  trial  again,  with  such  additions  as  may  be  necessary 
in  the  circumstances. 

Lord  Cowan. — This  is  a  very  important  question,  not  merely  to  the  parties,  but  as 
regards  the  form  of  procedure.  In  the  full  argument  on  the  motion  to  set  aside  the 
verdict  much  new  matter  was  brought  out,  and  new  views  of  the  case  were  suggested 
which  required  further  consideration.  The  substance  and  result  of  our  deliberations 
have  been  stated  fully  by  Lord  Neaves.  At  the  same  time,  I  think  it  as  well  to  state 
those  considerations  Uiat  lead  me  to  concur  in  the  mode  of  dealing  with  the  case  which 
his  Lordship  has  proposed. 

The  case  before  the  jury  seems  in  all  respects  to  have  been  well  tried.  There  is  no 
exception  taken  to  the  law  that  was  laid  down  by  the  presiding  Judge,  and  when  there 
is  no  exception  we  are  entitled  to  assume,  and  have  always  assumed,  that  all  the  law 
necessary  to  guide  the  jury  to  come  to  a  right  conclusion  upon  the  facts  which  it  is  their 
province  to  deal  with  has  been  correctly  stated  by  the  Judge.  I  hold  that  to  have  been 
the  case  here,  and  that  everything  that  was  necessary  to  be  stated  of  the  law  applicable 
to  the  ground  of  reduction,  namely,  that  of  force  and  fear,  was  well  stated  to  the  jury 
for  their  guidance.  Then  I  do  not  see  that  any  objection  was  taken  to  the  evidence 
that  was  submitted  to  the  jury.  No  exception  was  taken  to  the  mode  in  which  the  case 
was  conducted  as  regards  the  leading  of  the  evidence,  or  the  matters  that  were  submitted 
in  the  proof  for  the  jury's  consideration. 

The  ground  upon  which  the  motion  for  a  ne\y  trial  has  been  made  is  mainly  that 
the  verdict  was  contrary  to  evidence.  But  in  the  course  of  the  discussion,  particularly 
in  the  able  argument  we  had  from  Mr.  Watson,  his  ground  for  asking  us  to  set  aside  the 
verdict  was  not  confined  to  that.  His  argument  went  to  the  broader  ground,  recognised 
by  the  statute  amending  the  procedure  in  jury  trials,  that  the  Court  may,  if  they  see 
cause,  set  aside  a  verdict  "  for  such  other  cause  as  is  essential  to  the  justice  of  the  case.'* 
I  apprehend  that  the  [668]  motion  for  a  new  trial  comes  before  us  in  this  shape — in  the 
first  place,  that  the  verdict  shall  be  set  aside  as  contrary  to  evidence,  and  in  the  second 
place,  as  really  not  doing  justice  between  the  parties  as  the  case  came  to  be  revealed  on 
the  evidence  laid  before  the  jury.  It  may  be,  that  had  the  case  been  merely  presented 
to  us  on  the  ground  of  the  verdict  being  contrary  to  evidence,  it  would  have  been 
extremely  difficult  to  come  to  the  conclusion  that  we  could  touch  the  verdict.  It  is  the 
province  of  the  jury  to  pronounce  upon  the  facts,  and  it  is  only  when  we  come  to  be 
convinced  that  a  different  verdict  ought  to  have  been  pronounced — not  merely  that  the 
Court  would  have  pronounced  a  different  verdict,  but  that,  on  the  face  of  the  evidence, 
the  verdict  is  directly  contrary  to  it,  that  the  Court  will  interfere.  At  the  same  time,  I 
would  say  that  there  are  parts  of  the  case  that  seem  to  have  scarcely  been  fully  brought 
before  the  jury,  and  could  not  well  be  so  without  the  evidence  of  Mr.  George  Stewart. 
That  gentleman  was  mixed  up  with  all  the  matters  that  were  laid  before  the  jury,  both 
upon  the  parole  evidence,  and  in  the  documents ;  and  why  was  Mr.  George  Stewart  not 
examined  f  I  think  it  was  the  duty  of  Dr.  Stewart  to  have  examined  his  brother.  He 
was  at  home  within  three  or  four  months  of  the  trial,  and  if  he  was  going  abroad  again, 
although  he  might  not  be  capable  of  being  detained  for  the  purpose  of  being  examined 
before  the  jury,  he  could  have  been  examined  upon  commission.  But,  in  the  second 
place,  I  am  not  satisfied  that  the  correspondence  which  Lord  Neaves  has  alluded  to  was 
before  the  jury  in  all  its  weight.  I  go  back  to  the  letter  of  September  1867,  and  I  read 
it  as  well  as  those  letters  which  are  of  subsequent  dates.  No  doubt  that  letter  of 
September  1867  and  also  the  letters  of  November  1868  were  all  before  the  jury,  but  I 
am  not  satisfied  that  their  value  were  fully  estimated  by  them  with  reference  to  the 
reflex  light  which  they  throw  upon  the  question  of  whether  or  not  the  bill  of  May  1867 
was  granted  through  force  and  fear.  While  I  make  these  observations,  however,  I 
concur  with  Lord  Neaves  in  thinking  that  simply  on  the  evidence  we  could  not  well 
have  touched  this  verdict ;  but  then  comes  the  question  whether,  having  reference  to 
the  position  in  which  we  are  now  placed,  with  the  whole  evidence  before  us,  it  is  not 
necessary  that  justice  be  done  between  the  parties  by  some  mode  of  arranging  a  new 
trial,  if  we  set  aside  this  verdict,  which  will  lead  to  the  just  relation  of  the  parties  being 
fixed  by  a  jury. 

The  view  I  take  of  the  case  is  just  this : — It  came  out,  in  the  first  place,  that,  when 
the  record  was  closed,  these  letters  had  not  been  produced.  I  concur  in  thinking  that 
it  was  closed  quite  prematurely.     After  the  record  was  closed  upon  the  petitory  actions 
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in  the  month  of  June  there  came  to  be  a  discussion  in  the  summary  debate-roll ;  and 
after  that  discussion  the  question  arose  for  consideration,  whether  the  defender  could 
state  his  pleas  in  answer,  or  required  to  raise  a  reduction.  The  result  was  that  a 
summons  of  reduction  was  raised,  and  that  summons  of  reduction  is  by  the  Lord 
Ordinary  held  repeated,  and  forms  part  of  the  record.  No  further  debate  took  place. 
By  the  interlocutor  of  13th  July  the  Lord  Ordinary  holds  the  summons  of  reduction  at 
the  instance  of  William  Stewart  repeated  in  this  action,  and  then  "  Approves  of  the 
issues  No.  16  of  process  as  the  issues  to  try  the  cause.''  Had  there  been  a  full  debate, 
and  the  import  and  effect  of  the  correspondence  thereby  ascertained,  a  different  result 
might  have  followed,  and  more  comprehensive  issues  been  adjusted.  But,  unfortunately, 
it  was  not  tUl  after  the  Lord  Ordinary's  interlocutor  that  the  letters  of  November  1868 
were  recovered.  When  they  were  recovered,  it  would  no  doubt  have  been  competent 
to  M.  Gelot  or  his  advisers  to  have  moved  the  Court  to  put  off  the  trial,  and  to  allow 
them  then  to  amend  the  record,  and  to  propose  such  new  issue  as  would  embrace  the 
new  matter ;  but  they  did  not  adopt  that  course.  They  went  to  trial  on  the  two  issues, 
which  were  simply  an  issue  of  force  and  fear  as  regards  the  granting  of  the  bill,  and  an 
issue  whether  M.  Gelot  was  the  onerous  and  boria  fide  holder  of  the  bill  in  question. 
The  correspondence  to  which  I  have  referred,  and  which  was  recovered  after  the 
preparation  of  the  issues,  became  the  subject  of  an  elaborate  discussion  and  consideTS- 
tion  before  the  jury  ;  but  the  import  and  effect  of  that  correspondence,  in  the  Ught  in 
which  it  now  presents  itself  to  us,  was,  from  the  terms  of  the  issues,  really  excluded 
from  their  consideration.  The  jury  could  not  have  con-[659]-8idered  all  the  pleas  that 
arose  upon  these  letters,  and  their  application  to  the  only  issues  before  them.  An 
issue  in  different  terms  required  to  be  sent  to  the  jury,  so  that  they  might  have  the 
important  effect  of  these  letters  upon  the  legal  position  of  the  parties  stated  to  them, 
and  that  they  might  dispose  of  the  matter  according  to  whatever  view  they  might  take 
of  the  justice  of  the  case. 

That  being  so,  it  would  have  been  very  difficult  for  us  to  reach  the  justice  of  the 
case,  even  although  the  statute  of  Geo.  III.  allows  us  to  set  aside  a  verdict  upon  odj 
cause  affecting  the  justice  of  the  case  between  the  parties.     It  would  have  been  very 
difficult  to  have  got  at  what  we  think  is  necessary  in  order  that  justice  may  be  done, 
without  the  aid  of  the  provision  of  the  Act  of  Parliament  of  1868,  because  the  promw 
in  the  statute  of  Geo.  III.  had  relation  to  the  state  of  things  as  they  existed  at  t^afi 
time  ;  and  if  the  parties  thought  fit  to  go  to  trial  upon  issues  that  did  not  fairly  raise 
the  question  between  them,  I  would  have  had  some  difficulty — although  the  CJourt  has 
sometimes  interfered  in  a  case  of  manifest  injustice — I  would  have  had  some  hesitalacfl 
in  this  case  in  thinking  that  we  could  have  interfered.     But  then  we  have  this  proviaoa 
in  the  Act  of  1868,  which  provides  that  the  Court  may  at  any  time  alter  the  record  « 
issues  in  any  action  or  proceeding  in  the  Court  of  Session.     I  think  that  confers  upon 
the  Court  a  power,  when  they  see  that  it  is  necessary,  to  take  a  certain  course  with  that 
view,  and  I  do  not  think  it  is  confined  to  an  alteration  upon  the  issues  anterior  to  the 
trial.     I  think  it  must  enable  us,  if  we  see  occasion,  to  get  quit  of  a  verdict  that  ha? 
been  pronounced,  and  to  give  a  new  trial,  and  with  that  view  so  to  alter  the  issues  an^ 
so  to  amend  the  record — it  may  be  under  some  penalty — as  to  do  justice  between  Uie 
parties,  having  regard  to  the  state  of  the  evidence  between  them,  and  after  seeing  the 
evidence  led  in  the  trial.     Now,  that  being  the  case,  I  concur  with  Lord  Nesvcs  ic 
thinking  that  we  have  such  power,  under  the  new  statute,  as  will  enable  us  to  get  as 
the  justice  of  this  case.     Observe  that  this  deposit  of  money  which  is  referred  to  in 
these  letters  was  made  in  October  1868.     Therefore  that  letter  of  November  1868  «5 
written  by  Dr.  Stewart  after  he  had  got  possession  of  the  £15,000,  and  had  actnaBT 
taken  means  to  send  it  to  the  Royal  Bank  of  Scotland  as  his  own  money,  for  so  he 
maintained  that  he  did ;  and  therefore  we  cannot  shut  our  eyes  to  this,  that  when  he 
set  the  second  bill  of  exchange  in  motion  at  that  date,  in  November  1868,  he  knew 
that  he  had  that  money  in  his  possession.     The  first  bill  was  sent  home  in  Sept-emher 
1867,  and  the  acceptance  of  it  had  been  refused ;  and  then  he  puts  it  in  motion  again, 
or  negotiates  another  bill  on  9th  November  1 868,  and  sends  it  home,  and  says, — **  I  new 
repeat  the  request,  and  that  you  be  so  kind  as  to  present  this  note  at  the  Royal  Bask 
of  Scotland,  Edinburgh ;  and  I  hereby  authorise  you  to  draw  upon  the  deposit  in  my 
favour  to  the  amount  of  four  thousand  pounds  sterling,  to  be  by  you  paid  to  the  said  M. 
Antony  Gelot  as  soon  as  possible."     He  had  at  that  time  £15,000  under  his  control, 
which  he  had  got  from  Lopez,  and  looking  at  that  passage  in  the  record  to  wlueh 


YUL  MAOFHEBSOH,  660.         GELOT  V.  STEWART  [1870]  743 

reference  hae  been  made,  I  think  that  Lopez  and  Madame  Lynch  were  as  to  this  matter 
acting  together,  because  it  is  Dr.  Stewart's  own  statement  that  these  two — ^not  Madame 
Lynch  alone,  but  Madame  Lynch  and  Lopez — had  come  to  know  that  the  bill  had  been 
refused,  and  hence  he  says  his  life  was  in  peril.  That  is  what  he  says  in  the  record,  but 
here,  in  this  letter  of  November  1868,  we  have  him  telling  his  brother,  Kobert  Stewart, 
to  accept  the  bill,  or  if  he  did  not  accept  the  bill,  to  present  that  letter  and  draw  the 
£4000,  and  pay  M.  Gelot  the  amount.  What  are  we  to  draw  from  that  ?  That  fact 
was  not  fairly  or  judicially  before  the  jury.  I  do  not  speak  of  it  being  before  them  in  a 
technical  way,  because  I  have  no  doubt  it  was  stated,  as  far  as  it  bore  upon  the  issues 
before  the  jury,  but  I  think,  from  the  form  of  the  issues,  that  it  was  really  excluded  from 
their  consideration.  Therefore  I  am  of  opinion  that  we  should  follow  the  course  which 
has  been  indicated,  and,  if  we  set  aside  this  verdict,  it  ought  to  be  upon  the  under- 
standing that  parties  will  amend  their  record.  These  are  the  views  at  which  I  have 
arrived,  after  a  very  anxious  and  careful  consideration  of  this  case,  both  upon  the  parole 
evidence  and  upon  the  documents. 

Lord  Justice-Clerk. — As  this  case  will  probably  be  tried  again,  I  refrain  [660]  ^^^m 
saying  anything  with  regard  to  the  proper  merits  of  it ;  but  as  I  tried  the  case,  and  as 
the  question  is  one  of  importance  in  practice  as  well  as  to  the  result  of  the  cause,  it  is, 
I  think,  but  right  to  make  one  or  two  observations  upon  it. 

As  this  case  was  originally  presented  under  these  two  issues,  I  think  the  jury  had  a 
reasonable  ground  for  their  verdict  on  the  first  issue,  and  your  Lordships  seem  to  concur 
in  that  view.  If  the  evidence  led  for  the  pursuer  was  true,  and  it  was  for  the  jury  to 
judge  of  the  credibility  of  it,  it  is  impossible  to  say  that  the  verdict  was  against  that 
evidence.  I  need  not  go  into  the  facts  on  that  subject,  nor  am  I  surprised  that  the 
jury  differed,  but  I  think  it  would  have  been  quite  impossible  to  have  set  the  verdict 
aside  on  the  ground  that  it  was  contrary  to  evidence. 

With  regard  to  the  second  issue,  I  may  as  well  say  that  I  think  it  was  not  suffici- 
ently considered  before  it  was  settled  as  part  of  the  question  to  be  tried.  It  would 
rather  seem  to  assume  that  if  M.  Gelot,  the  defender,  was  the  onerous  and  Ixma  fide 
holder  of  the  bill  of  exchange,  then,  even  although  it  was  granted  through  force  and 
fear,  the  defender  was  to  prevail.  Now,  I  think  that  overlooked  the  main  question 
which  ultimately  came  to  be  raised  under  it,  namely,  whether,  if  a  bill  were  obtained 
by  force  and  fear,  onerosity  was  a  good  ground  for  compelling  the  party  who  had  granted 
it  to  pay  it.  I  think,  as  the  case  now  stands,  the  special  verdict  may  be  accepted  as 
settling  the  question  of  fact ;  and  if  this  case  is  to  be  tried  again,  I  do  not  think  the 
jury  need  be  troubled  with  the  consideration  of  it.  It  remains  as  an  ascertained  fact 
in  the  case  to  be  applied  afterwards,  and  when  the  verdict  of  the  jury  comes  to  be 
considered. 

Eut  in  the  course  of  the  trial  an  entirely  new  phase  of  the  question  arose.  The 
letter  of  9th  November  1868  was  granted  eighteen  months  after  the  original  obligation, 
and  after  that  original  bill  had  been  dishonoured,  and  indeed  abandoned  by  the  parties, 
for  no  action  had  been  taken  on  it  for  more  than  a  year.  But  Dr.  Stewart  explained, 
what  was  not  known  before,  that  before  that  letter  was  granted,  his  position  with  regard 
to  Lopez  and  Madame  Lynch  was  entirely  altered.  The  obligation  in  the  original  bill 
was  an  obligation  to  pay  out  of  his  private  funds ;  but  the  obligation,  if  there  was  one, 
granted  on  9th  November  1868,  was  an  obligation  to  pay  out  of  certain  funds  that  were 
held  by  him  as  trustee  for  Lopez.  Now,  that  was  an  entirely  different  matter,  because 
force  and  fear,  as  applied  to  a  bill  granted  without  value  in  May  1867,  is  a  totally 
different  matter  from  force  and  fear  applied  to  an  obligation  granted  in  lieu  of  that  bill 
in  November  1868.  But  then  the  question  which  was  put  to  the  jury  was  confined  to 
the  bill  of  May  1867,  and  they  were  not  asked  to  say,  and  they  were  hardly  entitled  to 
say,  anything  about  force  and  fear  as  applicable  to  the  letter  of  9th  November  1868. 
They  might,  indeed,  read  it  as  bearing  upon  the  fact  of  the  bill  being  obtained  by  force 
and  fear,  and  if  they  thought  it  proved  that  that  bill  was  not  obtained  by  force  and  fear, 
they  were  entitled  to  give  effect  to  that,  and  so  I  told  the  jury,  I  rather  imagine 
that  it  was  much  on  that  ground  that  the  difference  of  opinion  among  the  jury  arose. 
Some  of  the  jury  might  think  that  the  letter  had  no  bearing  whatever  upon  the  original 
obligation,  but,  on  the  contrary,  was  a  separate  and  new  transaction,  under  entirely  new 
circumstances,  and  if  the  jury  so  held,  I  do  not  think  we  could  say  that  that  was 
contrary  to  the  evidence  before  them.  But  then,  on  the  other  hand,  if  that  letter  was 
not  granted  through  force  and  fear,  it  appears  to  be  an  obligation  to  pay  money  out  of  a 
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certain  deposit ;  and  in  L>r.  Stewart's  evidence  it  appears  for  the  first  time  that  that 
deposit  was  a  deposit  not  of  his  own  money,  but  of  money  that  belonged  to  Lopez.  He 
suggested  at  the  trial,  and  it  was  the  only  answer  given,  that  he  was  trustee  for  Lopez, 
and  had  no  right  to  use  Lopez's  money  for  Madame  Lynch's  debt ;  but  it  will  be  for 
consideration  whether,  if  he  undertakes  to  use  Lopez's  money  for  Madame  Lynch's  debt, 
he  is  not  bound  to  do  so  unless  interpelled  by  Lopez,  and  whether  it  is  in  his  mouth  to 
say  that  he  has  no  authority,  or  rather  whether  the  granting  of  the  letter  does  not 
imply  that  he  had.  In  addition  to  that,  it  will  be  observed  that  this  money  is,  accoid- 
ing  to  his  own  statement,  put  into  his  hands  with  no  written  obligation,  and  therefore 
it  may  be  assumed  that  he  rightly  judged  of  his  own  powers  when  he  granted  the  letter 
of  9th  November  1 868.  I  think  also  there  is  a  great  deal  of  force  in  the  fact  that  Mr. 
George  [661]  Stewart  was  not  examined ;  but  whether  that  would  be  enough  of  itself 
to  warrant  us  in  taking  this  course  I  do  not  say.  Therefore,  while  on  the  one  hand  I 
do  not  think  the  verdict  could  be  set  aside  as  being  contrary  to  evidence,  I  am  very 
clearly  of  opinion  now,  as  indeed  I  was  at  the  trial,  that  the  issues  did  not  raise  the 
question  as  it  ultimately  came  out  in  the  evidence ;  and  therefore  I  think  that,  on  the 
one  hand,  the  pursuer,  M.  Gelot,  must  add  to  his  record  a  statement  with  regard  to  that 
deposit,  and  state,  if  he  be  so  advised,  that  that  deposit  was  money  which  had  been  put 
into  Dr.  Stewart's  hands  in  the  way  described.  On  the  other  hand,  if  Dr.  Stewart  sajs 
that  that  letter  was  obtained  through  force  and  fear,  he  must  add  that  to  his  issue,  and 
then  we  shall  consider,  when  these  alterations  are  made  on  the  record,  in  what  shape 
the  case  is  to  be  put.  It  does  not  appear  to  me  that  the  issue  upon  onerosity  need  go 
further  at  present,  because  it  has  been  settled  by  a  special  verdict,  which  I  woiild 
suggest  that  the  parties  had  better  turn  into  an  admission  upon  record. 

I  am  very  glad  that,  under  the  recent  statute,  we  have  the  power  to  do  justice,  and 
that  the  supposed  sanctity  of  an  issue  which  has  sometimes  been  considered  more  sacred 
than  getting  at  the  truth  of  a  case,  has  at  all  events  to  that  extent  been  abrogated.  I 
have  no  doubt  that  we  shall  conduce  to  the  justice  of  the  case  by  the  course  we  are 
adopting. 

Lord  Benholme,  not  having  heard  the  argument,  took  no  jmrt  in  the  advising. 

This  interlocutor  was  pronounced  on  19th  March  1870  : — "  The  Lords  having  heard 
counsel  for  the  parties  upon  the  rule  granted  to  shew  cause  why  the  verdict  in  this  case 
should  not  be  set  aside  and  a  new  trial  granted,  make  the  rule  absolute,  set  aside  the 
verdict,  and  grant  a  new  trial,  on  the  pursuer  in  the  action  paying  to  the  defender  the 
expenses  of  the  first  trial  incurred  in  regard  to  the  first  issue,  so  far  as  the  same  naj 
not  be  available  for  the  second  trial,  and  subject  to  such  alteration  on  the  record  and 
issues  as  the  Court  may  in  the  circumstances  think  necessary :  Quoad  ultra  continue  the 
cause,  and  decern." 

Ftpe,  Miller,  &  Ftfe,  S.S.C. — William  Mason,  S.S.C. — ^Agents. 

{Commented  upon,  Love  r.  Marshall,  1870,  9  M.  291 ;  Arnott  v.  Burt,  1872,  11 
M.  62.] 


No.  131.  VIIL    Macpherson,   661.     5    Mar.    1870.     Ist    Div.— Sheriff  of 

Edinburgh,  M. 

John  Wiseman  and  Others,  Appellants. — Brand. 
William  Forbes  Skene  and  Others,  llespondents. — Gloag, 

Bankruptqf — Election  of  Trustee — Title  to  Sue. — In  an  election  to  the  office  of  trustee 
in  a  sequestration,  one  of  the  candidates  had  an  apparent  minority  in  his  favour, 
and  declined  to  proceed  farther  with  the  competition.  Held  that  the  creditors  who 
supported  him  had  a  title  to  insist  in  the  competition,  with  the  view  of  shewing 
that  their  candidate  had  a  real  majority,  and  was  entitled  to  the  office  of  trustee. 

Bankruptcy — Claim — Voucher — Account. — Though  a  tradesman's  account  and  relatiTc 
affidavit    are   sufficient   vouchers  for    voting   in    a    sequestration,    claims    founded 
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upon  a  series  of  unconnected  transactions  are  not  entitled  to  this  privilege,  although 
stated  in  the  form  of  an  account. 

At  a  meeting  of  creditors  in  the  sequestration  of  John  Gumming,  photographer, 
Edinhurgh,  held  for  the  election  of  a  tnistee,  two  gentlemen  were  nominated  for  that 
office,  viz.  Thomas  Dall,  C.A.,  Edinburgh,  and  John  Wiseman,  accountant,  Leith.  On 
the  vote  being  taken,  creditors  with  alleged  claims  to  the  amount  of  £605,  lie.  5d. 
voted  for  Mr.  Dall,  while  creditors  with  alleged  claims  to  the  amount  of  £1221,  9s.  Id. 
voted  for  Mr.  Wiseman,  leaving  an  apparent  majority  in  favour  of  Mr.  Wiseman  of  the 
value  of  £615,  17s.  7d.  Both  parties  declared  their  candidate  duly  elected,  and  pro- 
tested against  the  validity  of  the  votes  tendered  for  the  other. 

The  meeting  fixed  that  the  trustee  to  be  confirmed  should  find  caution  [662]  ^ot  his 
intromissions  and  the  performance  of  his  duties  to  the  extent  of  £100,  and  William 
Galloway  being  proposed  as  cautioner  for  John  Wiseman,  the  meeting  declared  themselves 
satisfied  with  the  sufficiency  of  the  caution. 

]S"o  caution  was  offered  on  behalf  of  Mr.  Dall. 

The  supporters  of  Mr.  Dall  lodged  notes  of  objections  with  the  Sheriff-substitute  to 
the  election  of  Wiseman  as  trustee,  on  the  ground  that  the  apparent  money  majority  in 
his  favour  was  not  real,  in  respect  that  several  affidavits  and  claims  were  not  sufficiently 
vouched. 

One  of  the  principal  claims  against  the  estate  was  made  by  Gilbert  Gumming,  the 
brother  of  the  bankrupt,  for  £723,  and  £93  of  interest.  The  only  vouchers  lodged  by 
the  claimant  were  an  account  and  relative  affidavit.  The  account  bore, — "  Mr.  John 
Gumming,  photographer,  sometime  No.  1  Hanover  Street,  now  Leith  Walk,  Edinburgh, 
to  Gilbert  Gumming,  artist,  formerly  Edinburgh,  presently  Glasgow. 

1866. 
March  15.  One  oil  painting  and  frame 

Ten  large  coloured  prints,  specimen 
Twenty-five  do.         do.     *  children  ' 
April       9.  Services   to  you    under  your   employment,   from 

this    date    till   31st    Aug.    1868,  2   years    144 
days,  at  60s.  per  week      .  .  .      382     0     0 "  &c. 

It  was  objected  to  the  vote  (1)  that  the  claim  was  not  sufficiently  vouched ;  (2) 
that  it  was  a  fictitious  claim  made  for  the  purposes  of  the  sequestration  by  the  bank- 
rupt's brother. 

The  supporters  of  Mr.  Wiseman  objected  to  the  confirmation  of  Mr.  Dall  as  trustee, 
on  the  ground  that  no  security  having  been  offered  or  approved  of  at  the  meeting  his 
nomination  fell,  even  if  it  were  discovered  on  a  scrutiny  that  he  had  a  majority  of  valid 
votes.  They  also  lodged  objections  to  several  of  the  claims  made  by  the  supporters  of 
Mr.  Dall. 

The  Sheriflf-substitute  pronounced  this  interlocutor : — "  Having  considered  the  fore- 
going minutes  of  the  meeting  of  creditors  for  election  of  a  trustee  on  the  sequestrated 
estate  of  John  Gumming,  .  .  .  together  with  the  notes  of  objections  lodged  respectively 
for  William  Forbes  Skene  and  Others,  creditors  on  said  sequestrated  estate,  and  for  John 
Wiseman,  a  competitor  for  the  office  of  trustee,  and  having  heard  counsel  for  the  said 
William  Forbes  Skene  and  others,  and  Mr.  Galloway,  a  creditor,  on  behalf  of  the  said 
John  Wiseman  and  Others,  Sustains  the  title  and  interest  of  the  first-named  parties  to 
appear  and  insist  in  their  objections  to  the  confirmation  of  the  said  John  Wiseman  as 
trustee  on  said  sequestrated  estate :  Finds  that  the  said  John  Wiseman  was  not  supported 
by  a  majority  of  valid  votes,  and  therefore  declines  to  confirm  him  as  trustee ;  and,  in 
respect  the  said  John  Wiseman's  competitor  for  the  said  office,  Thomas  Dall,  is  not  a 
party  to  the  present  proceedings,  and  cannot  therefore  be  confirmed  as  trustee  foresaid. 
Appoints  the  creditors  on  the  sequestrated  estate  of  the  said  John  Gumming  to  meet  of 
new  for  the  purpose  of  electing  a  trustee,  and  trustees  in  succession,  and  commissioners, 
in  terms  of  the  statute :  Appoints  advertisement  of  the  time  and  place  of  holding  said 
nieeting  to  be  made  in  the  Gazette  by  the  said  William  Forbes  Skene  and  Others,  or  by 
their  agent :  Finds  the  said  John  Wiseman  liable  in  expenses :  Modifies  these  to  the 
sum  of  JB2,  2s.  sterling,  and  decerns."* 

*  "  NoTK. — This  case  presents  the  unusual  feature  of  a  candidate  for  the  office  of 
trustee  with  an  apparent  majority  of  creditors  on  the  one  side ;  and  on  the  other  side 
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[663]  Wiseman  appealed,  and  argued ;— ^1)  The  supporteis  of  Mr.  Dall  bad  no  title 
to  object  to  the  confirmation  of  Mr.  Wiseman  before  the  Sheriff.  [664]  The  proper 
course  was  to  have  him  removed  from  the  office  of  trustee,  under  section  74  of  the  Bank- 

the  apparent  minority  who  opposed  his  election,  but  whose  own  candidate  declines  to 
litigate  the  question. 

[663]  '*  The  Sheriff-substitute's  first  impression  was  that,  there  being  now  no  com- 
petition in  the  proper  sense  of  the  word,  the  candidate  of  the  apparent  majority  must 
prevail,  subject  to  the  powers  of  removal  conferred  upon  creditors  by  the  74th  section 
of  the  statute. 

*'  But,  on  further  consideration,  the  true  course  seems  to  be  to  take  up  this  competi- 
tion as  usual,  with  the  result  of  confirming  the  candidate  of  the  apparent  majority,  if  Uie 
votes  recorded  in  his  favour  could  successfully  stand  examination,  and  of  ordering  anev 
election,  in  the  opposite  event  of  a  victory  won  by  the  apparent  minority  litigating 
without  a  candidate. 

"  At  the  meeting  for  the  election  of  trustee  the  apparent  majority  of  the  creditois 
supported  John  Wiseman ;  the  apparent  minority  voted  for  Thomas  DalL  Each  side 
declared  its  own  candidate  duly  elected,  with  the  customary  protest  against  the  validity 
of  the  votes  tendered  for  the  opponent.  A  cautioner  was  proposed  by  John  Wiseman. 
No  cautioner  was  proposed  for  Thomas  Dall. 

"  In  these  circumstances,  the  Sheriff-substitute  has  sustained  the  title  of  William  F. 
Skene  and  Others,  creditors  supporting  Thomas  Dall,  to  contest  the  validity  of  the  votes 
recorded  in  favour  of  John  Wiseman. 

"  The  first  objection  stated  by  these  creditors  was  to  the  vote  of  Gilbert  Gumming,  a 
brother  of  the  bankrupt.  This  vote  is  upon  a  claim  for  £81^7,  7s.  At  the  division  Uie 
apparent  majority  was  £1221,  9s.  Id.  for  Wiseman  as  against  JB605,  lis.  5d.  for  DalL 
Consequently,  if  deduction  be  made  for  this  vote  as  invalid,  the  majority  would  be  the 
other  way. 

"  The  claim  annexed  to  the  affidavit  is  stated  in  the  usual  form  of  a  tradesman's 
account.  But  in  substance  it  represents  a  series  of  disconnected  transactions,  some  of 
which  are  of  considerable  amount.  One  of  the  items,  the  largest,  presents  a  manifest 
incongruity  with  the  rest.  It  consists  of  a  sum  of  i&382  as  wages  due  to  the  claimant 
by  the  bankrupt  for  *  services.'  Of  this  claim,  even  if  well  founded,  a  large  portion  is 
extinguished  by  prescription.  But  it  seems  quite  clear  that  this  is  not  a  statement  of 
debt  entitled  to  the  privileges  of  an  ordinary  tradesman's  account.  It  was  justly  con- 
tended at  the  discussion  that  a  claimant  cannot  escape  the  statutory  obligation  of 
producing  vouchers  merely  by  putting  his  claim  in  that  shape.  No  voucher  whaterer 
has  been  produced. 

''This  objection  is  abundantly  strengthened  by  two  considerations.  One  is, that 
the  claimant  is  conjunct  and  confident  with  the  bankrupt.  The  other  is,  that  the 
bankrupt  in  1868  executed  a  trust-deed  for  behoof  of  creditors  whose  names  and 
claims  are  therein  set  forth  in  detail.  The  name  of  Gilbert  Gumming  and  his  claim  of 
£817  do  not  appear  in  that  list. 

''  On  these  grounds  this  vote  was  disallowed  by  the  Sheriff-substitute. 

"  The  majority  being  thus  turned  the  other  way,  objections  were  stated  to  the  votes 
for  the  nominee  of  Willaim  F.  Skene  and  Others. 

"  1.  As  to  the  vote  of  William  F.  Skene,  this  vote  is  upon  a  bill  granted  by  the 
bankrupt  for  £400.  The  bill,  being  the  voucher  constituting  the  debt,  was  produced 
with  the  claim.  The  creditor  values  at  £135  his  security  under  the  trust-deed  already 
referred  to,  and  deducts  it  accordingly.  The  objection  taken  in  the  circumstances  was 
that  no  voucher  had  been  produced  for  this  deduction  from  the  claim. 

"  The  Sheriff-substitute  thinks  that  this  is  not  the  kind  of  voucher  pointed  at  by  Uie 
statute  as  essential  to  the  validity  of  a  claim  for  the  purpose  of  voting.  The  only 
voucher  here  required  is  the  bankrupt's  bill.  In  point  of  fact,  the  trust-deed  has  now 
been  produced.  But  the  objector  did  not  offer  to  shew  from  that  deed  or  o&erwise 
that  the  deduction  should  have  been  larger. 

*^  The  Sheriff-substitute  has  therefore  had  no  difficulty  in  repelling  this  objection, 
which  is  repeated  as  to  several  of  the  votes  tendered  for  Thomas  Dall,  and  does  not 
therefore  require  to  be  again  noticed. 

"  2.  There  is  a  good  objection  to  the  vote  of  David  Graig,  in  respect  the  [664]  minnte 
of  agreement  on  which  the  claim  (£157,  Is.  7d.)  is  founded,  although  referred  to  as 
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ruptcy  Act,  1856.     (2)  With  regard  to  the  claim  of  Gumming,  it  was  no  objection  that 
he  was  a  brother  of  the  bankrupt.  * 

The  respondents  argued ; — (1)  That  the  dissentient  creditors  had  a  title  to  appear 
before  the  Sheriff,  even  where  they  had  no  candidate  who  had  complied  with  the  statu- 
tory conditions.  (2)  With  regard  to  the  claim  of  Gumming,  it  was  important  that  he 
was  the  brother  of  the  bankrupt,  and  that  the  claim  had  not  been  included  in  the  trust- 
deed  of  1868.  It  was  not  of  the  nature  of  a  tradesman's  account,  and  therefore  was 
insufficiently  vouched.! 

At  advising, — 

Lord  PREsroENT. — My  Lords,  the  first  point  here  is  not  attended  with  any  difficulty. 
It  is  an  objection  to  the  competency  of  the  appeal,  on  the  ground  that  the  judgment  of 
the  Sheriff  was  final.  The  objection  was  very  properly  not  pressed  by  the  respondents' 
counsel.  If  the  judgment  of  the  Sheriff  had  been  one  declaring  some  one  duly  elected 
trustee,  no  doubt,  under  the  71  st  section  of  the  Bankruptcy  Act,  that  judgment  would 
have  been  final.  But  the  declaration  of  finality  contained  in  that  section  is  confined 
entirely  to  judgments  confirming  the  election  of  a  trustee.  We  must  therefore  consider 
the  interlocutor  of  the  Sheriff-substitute  on  its  merits. 

The  first  objection  on  the  merits  relates  to  the  part  of  the  interlocutor  sustaining  the 
title  and  interest  of  certain  creditors  on  the  sequestrated  estate  "  to  appear  and  insist  in 
their  objections  to  the  confirmation  of  the  said  John  Wiseman  as  trustee  on  said  seques- 
trated estate.''  That  objection  raises  a  question  of  a  general  kind,  and  one  which  has  not 
already  been  the  subject  of  express  decision.  It  is,  whether,  where  a  person  is  nominated 
as  a  trustee,  and  supported  by  a  body  of  creditors,  and  he  does  not  choose  to  compete 
with  the  candidate  of  another  portion  of  the  creditors,  who  has  at  the  meeting  for  the 
election  of  a  trustee  obtained  an  apparent  majority  of  the  votes,  his  supporters  may  enter 
into  a  com-[gg5]-p^^i^ion  on  their  own  behalf,  and  have  him  declared  elected  if  they  can 
satisfy  the  Sheriff  that  he  was  supported  by  a  majority  of  creditors  entitled  to  vote. 
With  reference  to  this  point,  I  entirely  subscribe  to  the  doctrine  laid  down  by  Lord 
Wood  in  the  case  of  Baillie  r.  M'Gibbon  (8  D.  p.  18).  I  do  not  think  it  can  be  assumed 
that  the  professional  men,  who  are  generally  the  persons  nominated  as  trustees,  are 
themselves  to  contest  the  election.  The  statute  contemplates  that  the  creditors  are  the 
parties  to  conduct  the  competition.  The  supporters  of  the  rival  candidates  are  to  contest 
the  point  as  to  which  of  the  nominees  has  the  true  majority  of  votes.  It  is  to  them  that 
the  statute  refers,  when,  in  the  69th  section,  it  provides  that  the  Sheriff  shall  "  hear 
parties  tnva  voce,  and  declare  the  person  or  persons  trustee  or  trustees  in  succession  whom 
he  shall  find  to  have  been  duly  elected."     I  am  therefore  quite  clear  that  the  Sheriff 

produced  with  the  claim,  was  really  not  so  produced.  This  vote  requires,  therefore, 
to  he  struck  off.  But  after  deducting  it,  the  majority  still  remains  against 
Wiseman. 

"  3.  The  objection  to  Macfarlane  and  Gibb's  claim  was  that  the  bill  for  £26  therein 
referred  to  as  due  on  19th  July  1867,  should  have  been  deducted  from  the  accounts  of 
J&58y  4s.  3d.  and  £24,  Is.  lljd.,  instead  of  being  added  thereto.  This  objection  implies 
a  charge  of  gross  fraud  against  these  claimants,  which  cannot  be  presumed,  and  which, 
to  he  effectual  as  an  objection  at  this  stage,  would  require  to  be  instantly  verified.  In 
ahsence  of  such  verification,  the  objection  falls,  and  the  vote  remains  good. 

*'4.  As  to  Wilson,  Burn,  and  Gloag's  claim  for  a  professional  account  for  £112, 
13s.  9d.,  the  objection  is  that  this  account  has  not  been  taxed.  Gn  this  point  the  statute 
is  silent ;  and  no  authority  is  produced  for  taxation  as  a  preliminary  to  voting.  The 
Sheriff-substitute  therefore  does  not  feel  justified  in  sustaining  this  objection. 

"  It  is  unnecessary  to  pursue  any  further  this  investigation  of  the  votes.  Even  if 
Wiseman's  remaining  objections  were  all  good,  there  is  now  an  effectual  majority  against 
him.  But  as  his  opponent  Dall  is  not  in  a  position  to  be  confirmed,  a  new  election  has 
heen  ordered. " 

*  Mackersy  v,  Galloway,  July  13,  1841,  3  D.  1213 ;  Blyth  v,  Baird,  July  8,  1825, 
4  S.  154 ;  Miller  r.  Sorely,  July  17,  1846,  8  D.  1207. 

t  Macfarlane  ?;.  Grieve,  Jan.  29,  1848,  10  D.  551 ;  Lord  Wood's  opinion  in  Baillie 
V.  M'Gibbon,  Nov.  15,  1845,  8  D.  18;  Laurie,  June  7,  1848,  10  D.  1236;  Mann  v. 
Dickson,  July  1,  1857,  19  D.  942;  Anderson  v.  Guild,  June  13,  1852,  14  D.  866; 
Bell's  Com.  on  Bank  Act,  135  ;  Kinnear  i\  Lowe,  Nov.  14,  1849^  12  D.  66  ;  Laidlaw  v. 
Wilson,  Jan.  27,  1844,  6  D.  530. 
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was  right  in  sustaining  the  title  and  interest  of  the  creditors  supporting  Mi.  Dall 
appear  and  contest  the  election  of  Mr.  Wiseman. 

But,  then,  these  creditors  are  in  this  unfortunate  position,  that  at  the  meeting 
creditors  no  cautioner  was  proposed  for  their  nominee,  and   so  no  oppcrtonitr 
afforded  to  the  creditors  to  declare  that  they  were  satisfied  with  the  caution  o'fiie 
That  is  a  very  serious  objection  to  the  Sheriffs  declaring  him  elected  in  the  cTent  of 
supporters  being  successful   in  overturning  the   apparent  majority  in  favour  of 
opponent.     Again,  on  the  other  hand,  the  creditors  who  support  Mr.  Dall,  being  enlat 
to  object  to  the  votes  of  Mr.  Wiseman's  supporters,  place  him  in  the  minoritj, 
render  it  impossible  for  the  Sheriff  to  declare  him  duly  elected. 

The  hinge  upon  which  the  majority  depends  is  the  vote  of  Gilbert  Gumming, 
that  vote  is  unobjectionable,  Mr.  Wiseman  holds  his  apparent  majority.     If  it  be 
allowed,  the  real  majority  is  in  favour  of  Mr.  DalL     How,  then,  does  this  vote 
This  gentleman's  right  to  vote  de^^ends  on  a  claim  appended  to  his  affidavit  in  tiiefo 
of  an  account     His  claim  amounts  to  ^817.     Now,  no  doubt,  in  some  cases,  an 
is  sufficient  evidence  to  sustain  a  vote,  and  must  be  received  as  the  proper,  as  ft 
generally  the  only  voucher  of  the  debt     In  the  case  of  claims  made  by  tradesmen, 
accounts  are  the  regular  vouchers  of  the  debts  due  to  them ;  and  as,  in  general,  no 
evidence  exists,  to  refuse  to  look  at  their  accounts  would  be  to  exclude  them  bo 
right  of  voting ;  and  accordingly,  in  such  cases,  accounts  are  sustained  as  prima^ 
evidence  of  their  debts.     But  this  indulgence  must  not  be  allowed  to  go  too  far. 
must  not  extend  it  to  a  class  of  claims  which  do  not  naturally  run  into  account 
claimant  in  this  instance  is  an  artist,  described  as  "  formerly  residing  in  Edinl 
and  presently  in  Glasgow."     The  document  lodged  by  him  consists  of  a  number  of 
For  example : — 
"  1866. 
March  15.  One  oil  painting  and  frame  .... 
Ten  large  coloured  prints,  specimen 
Twenty-five  do.  do.     *  children ' 

April  9.  Services  to  you  under  your  employment,  from  this 
date  till  31st  August  1868,  2  years  144  days, 
at  60s.  per  week  ..... 

It  appears  to  me  that  this  is  not  an  "account"  falling  within  the  meaning  of  i 
word  as  used  in  the  statute.     It  is  an  assemblage  of  items — a  series  of  unooi 
transactions,  not  an  account     It  has  been  held  that  a  detailed  list  of  advances  doesi 
constitute  an  account,  as  such  debts  do  not  naturally  take  that  form.     I  think  the 
objection  applies  to  this  claim. 

Nor  can  I,  in  considering  the  validity  of  this  vote,  leave  out  of  view  the  fact 
there  are  circumstances  of  suspicion  connected  with  the  claim  advanced.  In  Uie 
trust-deed  executed  by  the  bankrupt  in  1868,  which  bears  to  set  forth  all  the  lial 
of  the  bankrupt,  no  such  debt  is  included.  In  addition  to  this  the  claimant  a; 
appears,  the  brother  of  the  bankrupt.  These  facts  are  not  to  be  overlook eil,  and 
enable  me  with  greater  confidence  to  arrive  at  the  conclusion  that  this  is  n 
bond  fide  claim,  and  that  the  vote  given  in  respect  of  it  must  be  disallowed. 

In  this  state  of  matters,  what  was  the  proper  course  to  be  followed  by  the[6£6]Sl 
substitute  f     On  the  one  hand,  the  scrutiny  has  resulted  in  overturning  the  a] 
majority  of  Mr.  Wiseman,  and  in  disclosing  the  fact  that  his  supporters  are  in  s 
minority.     On  the  other  hand,  Mr.  DalFs  supporters  have  established  a  real  majcmtr 
favour  of  their  candidate,  but  they  have  failed  to  propose  a  cautioner,  and  to  aSod 
creditors  an  opportunity  of  judging  of  the  sufficiency  of  the  caution  offered.    In 
circumstances  there  was,  I  think,  only  one  course  open  to  the  Sheriff,  the  course  vl 
he  has  adopted,  namely,  to  appoint  of  new  a  meeting  of  creditors  for  the  elediiHi  di 
trustee.     To  that  decision  I  think  we  must  adhere. 

Lord  Dsas  concurred. 

Lord  Ardmillan. — I  agree  with  your  Lordship  as  to  both  points.  I  have  no  d 
of  the  competency  of  this  appeal,  as  the  interlocutor  of  the  Sheriff  is  not  one  of  the 
which  is  declared  final  by  the  71st  section  of  the  statute.  With  regard  to  the  nn 
of  the  appeal,  the  right  of  the  supporters  of  a  person  who  has  allowed  himself  to 
proposed  as  trustee  to  demand  a  scrutiny  when  their  nominee  fails  to  find  centra, 
declines  to  come  forward,  is  a  question  of  novelty,  but  I  concur  in  thinking  that  5«b 
right  exists.     The  whole  procedure  connected  with  the  election  of  a  trustee  is 
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and  adjusted  with  reference  to  the  rights  and  interests  of  the  creditors,  with,  of  course, 
ronsideration  of  the  resulting  interests  of  the  bankrupt.  The  statute  does  not  regard  the 
persons  proposed  for  the  office  as  themselves  competitors  for  a  position  to  be  used  for 
their  own  individual  benefit.  It  views  the  creditors  as  divided  into  two  bands,  the  one 
supporting  one  candidate,  and  the  other  supporting  the  other,  on  the  footing  that  these 
creditors  may  have  different  views,  or  at  least  give  their  confidence  to  different  parties. 
In  that  state  of  affairs  I  cannot  hold  that  the  failure  of  the  nominee  of  one  body  of 
creditors  to  press  his  claim  can  be  regarded  as  at  once  and  unavoidably  resulting  in 
the  confirmation  of  the  other  nominee,  and  excluding  the  creditors  from  having  their 
apparent  minority  demonstrated  to  be  a  real  majority,  and  the  apparent  majority  of  the 
man  they  opposed  demonstrated  to  be  a  real  minority. 

As  to  the  claim  of  Gilbert  Gumming,  upon  which  the  majority  in  this  election 
depends,  I  think  it  must  be  rejected.  When  a  tradesman  has  a  claim  for  furnishings 
supplied  by  him  in  the  usual  course  of  trade,  the  law  does  not  rquire  that  it  should  be 
vouched  otherwise  than  by  the  account.  The  account  and  affidavit  is  all  that  is 
necessary  to  enable  such  a  creditor  to  vote.  More  could  not  be  expected,  and  is  not 
required.  But,  when  the  creditor  claims  on  a  different  footing,  and  not  as  the  furnisher 
of  goods,  he  cannot,  by  merely  throwing  his  claim  into  the  form  of  an  account,  take 
advantage  of  the  privilege  allowed  to  that  class  of  claims,  and  escape  the  necessity  of 
producing  a  voucher.  In  addition  to  this,  the  circumstances  are  not  such  as  to  impress 
one  with  the  bona  fides  of  this  claim  by  the  brother  of  the  bankrupt,  and  I  think  it  is 
no  hardship  to  reject  the  vote.  Of  course,  the  fact  of  the  vote  being  disallowed  does  not 
prejudice  the  claim  of  this  creditor  when  made  and  vouched  in  a  proper  manner. 

Lord  Kinlogh. — I  am  of  opinion  that  the  Sheriff  has  rightly  disposed  of  this  case. 
The  main  question  regards  the  effect  due  to  the  affidavit  and  claim  made  by  Mr.  Gilbert 
Gumming  in  the  sequestration  of  his  brother.  I  would  not  throw  the  slightest  doubt 
on  the  admissibility  of  open  accounts,  properly  certified,  to  entitle  the  party  in  right  of 
them  to  vote  in  the  election  of  a  trustee.  But  alleged  open  accounts  are,  from  their 
nature,  not  unlikely,  in  supposable  cases,  to  be  made  the  groundwork  of  fraudulent 
claims. 

It  is  easy  to  frame  an  ex  facie  open  account  which  is  entirely  fraudulent.  The  Court 
have  therefore  rightly  proceeded  upon  the  principle  that  what  is  called  an  open  account 
must  be  a  thing  the  good  faith  of  which  shall  be  fairly  presumable.  I  think  the  account 
produced  by  Gilbert  Gumming  in  the  present  case  is  a  most  suspicious  document.  The 
first  item  that  strikes  the  eye  is  a  sum  of  £382,  said  to  be  due  by  his  brother  for 
services.  Mr.  Brand  very  judiciously  did  not  contend  that  this  sum  could  be  included 
in  the  claim ;  but  that  with-[667]-drawal  does  not  alter  the  impression  produced  on  my 
mind  by  this  item  of  the  account. 

Another  item  is  X94  for  an  oil  painting,  subject  unnamed.  One  is  left  to  surmise 
whether  this  is  the  work  of  an  old  master,  or  the  modest  value  which  Mr.  Gumming 
places  upon  his  own  production.  So  also  of  other  items.  On  the  whole,  I  am  of 
opinion  that  this  document  is  not  such  an  open  account  as  can  give  a  vote  in  the  election 
of  a  trustee.     It  may  entitle  to  draw  a  dividend  when  fully  proved,  but  only  then. 

This  interlocutor  was  pronounced  : — "  Dismiss  the  appeal,  and  decern :  Find  the 
appellants  liable  in  expenses,"  &c. 

J.  MoNTGOMERiE  Stacey,  S.S.G. — WiLUAM  Koss  G ARSON,  S.S.G. — Ageuts. 

[Followed,  Temient  v,  Grawford,  1878,  5  K.  433.] 
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Thomas  Stodart  and  Others  (Stodart's  Trustees). — OrphooL 
David  Stodart  (Janet  Steele  Stodart's  Administrator-in-Law). — Dwncan. 

Thomas  Stodart. — Orphoot. 

Tedtatnent,  Muttud — Vesting — Executors. — ^Two  spouses  conveyed  to  trustees  the  estates 
which  should  belong  to  them  *'  respectively  "  at  their  deaths,  (3)  in  order  that  the 
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trustees  should  pay  the  income  to  the  survivor,  and  '^  (7)  iu  order  that  the  trustees 
may  and  shall,  at  the  death  of  the  longest  liver''  of  the  spouses,  convey  certain 
property,  heritable  and  moveable,  to  A.,  A,  and  C,  "their  heirs  and  assignees,"  pro- 
viding that,  if  any  of  the  said  A.,  B,,  or  C,  should  have  predeceased,  their  heirs  should 
be  entitled  to  take  their  share  of  the  heritage,  and  their  executors  their  share  of  the 
moveables.  Hdd  (1)  that  the  legacies  did  not  vest  till  the  death  of  the  survivor 
of  the  spouses;  and  (2)  that  the  executors  of  the  legatees  were  those  who  would 
have  succeeded  to  them  ab  intestato  at  that  date. 

This  special  case  was  presented  under  the  following  circumstances : — 

By  mutual  trust-disposition  and  settlement,  dated  in  February  1850,  the  Reverend 
Dr.  Fowler  of  Ratho,  and  Mrs.  Elizabeth  Steele  or  Fowler,  his  wife,  conveyed  to  trustee 
the  whole  property,  heritable  and  moveable,  which  should  belong  to  them  at  the  times 
of  their  deaths  "  respectively,"  in  trust  for  certain  purposes,  and  inter  cUia, — "  Tertio^ 
In  order  that  the  trustees  or  trustee  acting  for  the  time  may  and  shall  account  and 
pay  over  to  the  survivor  of  us  the  free  yearly  income  of  the  remainder  of  the  estate 
and  means  hereby  conveyed,  and  that  during  the  life  of  the  survivor :  .  .  .  Sepiiwo^ 
In  order  that  the  said  trustees  or  trustee  may  and  shall  at  the  death  of  the  longest 
liver  of  us,  the  makers  of  this  trust,  make  over  and  dispone  the  heritable  estate  hereby 
conveyed,  and  £2600  in  money  besides,  to  and  among  Thomas  Stodart,  Christina  Jane 
Stodart,  and  Helen  Janet  Stodart,  children  of  the  8ai<l  James  Stodart,  equally,  share 
and  share  alike,  their  heirs  and  assignees ;  and  we  provide  that  in  case  any  of  the  said 
children  shall  have  predeceased,  the  heir  or  heirs  of  the  i)arty  predeceasing  shall  be 
entitled  to  take  the  share  of  the  heritable  estate  which  would  have  fallen  to  such  pertr, 
and  the  executors  shall  be  entitled  to  take  the  share  of  the  aforesaid  £2600  which 
would  have  fallen  to  such  party,  and  the  said  trustees  or  trustee  are  and  is  hereby 
directed  to  act  accordingly ;  and  we  provide  that  this  direction  shall  be  fulfilleil 
although  one  individual  shall  be  at  once  heir  and  executor  of  the  party  predeceasing.'' 

By  a  codicil  they  suspended  the  powers  of  the  trustees  until  the  death  of  the 
survivor,  and  conveyed  their  estate  to  the  survivor  in  trust,  for  the  purposes  of  the 
settlement 

After  Mrs.  Fowler's  death,  which  happened  in  September  1850,  Dr.  Fowler  con- 
tracted a  second  marriage,  and  in  his  marriage-contract  recalled  the  mutual  settlement, 
so  far  as  his  own  estate  was  affected,  so  that  at  [668]  ^^  death  in  1866  the  only  estate 
which  fell  to  be  administered  by  the  trustees  under  the  mutual  settlement  was  Mrs. 
Fowler's.  It  consisted  of  both  heritage  and  moveables,  and  in  particular  of  Crosswood- 
hill,  in  Lanarkshire. 

Of  the  three  legatees  mentioned  in  the  seventh  purpose  of  the  trust  (the  childroi 
of  James  Stodart),  Helen  Janet  Stodart  died  intestate  and  unmarried  in  the  year  1862: 
Christina  Jane  Stodart  was  married  to  David  Stodart  in  the  year  1861,  and  died  in  the 
year  1863,  leaving  one  child  of  the  marriage,  Janet  Steele  Stodart^  who  was  in  pupillaritY, 
and  whose  father,  David  Stodart,  as  her  administrator-in-law,  was  the  second  partj 
to  the  special  case ;  the  surviving  legatee,  Thomas  Stodart,  was  the  third  party  to  the 
case.  James  Stodart  (the  father)  died  intestate  in  March  1869,  survived  by  his  son, 
the  said  Thomas  Stodart,  and  by  his  grand-daughter,  the  said  Janet  Steele  Stodart, 
but  by  no  other  descendant. 

On  the  occasion  of  the  marriage  between  David  Stodart  and  Christina  Jane  Stodart, 
an  antenuptial  marriage-contract  was  entered  into,  by  which  she  conveyed  to  trustee 
the  whole  property  which  should  belong  to  her  at  her  decease. 

In  winding  up  the  trust  under  the  settlement  of  Dr.  and  Mrs.  Fowler,  the  trustee 
proceeded  on  the  assumption  that  no  right  to  the  lands  of  Crosswoodhill,  or  the  other 
heritable  estate  thereby  conveyed,  or  the  sum  of  £2600  mentioned  in  the  seventh 
purpose  of  the  trust,  had  vested  in  either  of  the  two  legatees  who  predeceased  Dr. 
Fowler,  and  that,  in  terms  of  the  provision  contained  in  that  purpose,  the  lands  of 
Crosswoodhill  and  other  heritable  estate  fell  to  be  conveyed  to  Thomas  Stodart  to 
the  extent  of  two-thirds — viz.  one-third  in  his  own  right,  and  one-third  as  heir  of  his 
sister  Helen  Janet  Stodart, — and  to  the  said  Janet  Steele  Stodart,  as  heir  of  her  mother, 
Christina  Jane  Stodart,  to  the  extent  of  the  remaining  third,  and  that  the  money  legacr 
fell  to  be  paid  to  the  said  Thomas  Stodart  and  Janet  Steele  Stodart  equally  between 
them. 

The  trustees  under  the  marriage-contract  of  David  Stodart  and  spouse — to  whom, 
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as  trustees,  no  intimation  was  made  by  Mrs.  Fowler's  trustees  of  the  conveyance  and 
payment  to  Thomas  Stodart  and  Janet  Steele  Stodart  which  they  proposed  to  make 
when  winding  up  the  trust-estate  under  their  charge — now  maintained  that  the 
heritable  property  conveyed  to  Janet  Steele  Stodart,  and  the  money  paid  to  her  as 
before  mentioned,  ought  to  have  been  conveyed  and  paid  to  them  as  trustees  under 
her  mother's  marriage-contract.  David  Stodart,  as  administrator-in-law  for  the  said 
Janet  Steele  Stodart,  disputed  this  claim. 

Thomas  Stodart  maintained  that  the  money  legacy  had  not  been  properly  divided. 
He  contended  that  if  the  word  "  executors,"  in  the  seventh  head  of  the  trust,  meant 
those  legally  entitled  to  succeed  to  moveable  estate  according  to  the  law  in  force  at 
the  date  of  Mrs.  Fowler's  death,  the  whole  of  Helen  Janet  Stodart's  share  should  have 
been  jmid  to  him,  and  no  part  of  it  to  Janet  Steele  Stodart;  and  that  if  the  word 
"executors"  meant  those  legally  entitled  to  succeed  to  moveable  estate  according  to 
the  law  in  force  at  the  date  of  Dr.  Fowler's  death,  one-half  of  Helen  Janet  Stodart's 
share  should  have  been  paid  to  her  father,  James  Stodart,  and  must  now  be  paid  to 
his  representatives,  of  whom  he  was  one. 

The  parties  submitted  the  following  questions  for  the  opinion  and  judgment  of  the 
Court: — "(1)  Did  the  legacies  of  heritage  and  money,  provided  by  the  seventh  purpose 
of  the  trust,  vest  at  the  death  of  Mrs.  Fowler  in  1850,  or  was  vesting  postponed  until 
the  death  of  Dr.  Fowler  in  1866?  (2)  Was  the  one-third  share  of  heritage,  destined 
by  the  seventh  purpose  of  the  said  trust  to  Helen  Janet  Stodart,  rightly  conveyed 
to  her  brother  Thomas  Stodart  ?  (3)  Was  the  one-third  share  of  the  money  [669]  legacy, 
destined  by  the  seventh  purpose  of  the  said  trust  to  Helen  Janet  Stodart,  rightly  paid 
by  Mrs.  Fowler's  trustees  to  Thomas  Stodart  and  Janet  Steele  Stodart  equally  between 
them  ?  (4)  If  not,  ought  said  one-third  share  of  the  money  legacy  to  have  been  paid 
to  the  executors  of  Helen  Janet  Stodart  according  to  the  law  in  force  at  the  date 
of  Mrs.  Fowler's  death  in  1850,  or  to  the  executors  of  Helen  Janet  Stodart  according 
to  the  law  in  force  at  the  death  of  Dr.  Fowler  in  1866  ?  (6)  In  the  event  of  it  being 
found  that  vesting  took  place  in  1850,  is  David  Stodart,  as  administrator-in-law  for  his 
said  daughter,  bound  to  reconvey  to  his  marriage-contract  tnistees  the  one-third  share 
of  heritage  conveyed  to  her,  and  to  repay  to  them  the  share  of  the  money  legacy  paid 
to  her,  or  part  thereof ;  and,  in  so  reconveying  and  repaying,  to  count  and  reckon  with 
them  for,  and  pay  over  to  them,  the  free  rents  of  said  heritage  received  by  him  as 
administrator-in-law  foresaid,  and  to  pay  to  them  interest  on  the  said  share  of  the 
money  legacy  from  the  date  of  such  conveyance  and  payment  to  his  said  daughter  ? " 

The  fifth  question  was  withdrawn  during  the  discussion. 

Stodart's  trustees  argued; — Mrs.  Fowler's  property  vested  in  the  legatees  at  her 
death,  and  Mrs.  Christina  Jane  Stodart's  share  fell  to  her  marriage-contract  trustees. 
The  introductory  clause  of  the  settlement  conveyed  the  estate  which  should  belong  to 
the  spouses  "respectively"  at  their  deaths.  There  was  a  presumption  in  favour  of 
vesting.  There  was  no  destination  over.  A  destination  to  "  heirs  and  assignees  "  was 
not  a  destination  over.*  The  destination  to  assignees  implied  that  the  period  of 
vesting  was  different  from  that  of  payment-f 

Argued  for  Janet  Steele  Stodart ; — There  was  no  vesting  until  Dr.  Fowler's  death. 
Christina  Jane  Stodart's  share  therefore  went  to  Janet  Steele  Stodart  as  her  executor, 
and  was  rightly  made  over  to  her  administrator-in-law.  Helen  Janet  Stodart's  shard 
was  also  payable  to  her  executors,  and  Janet  Steele  Stodart  was  one  of  them,  they 
being  the  parties  entitled  to  succeed  to  her  ab  intestato  at  Dr.  Fowler's  death,  the 
date  of  the  opening  of  the  succession.  | 

Thomas  Stodart  argued; — The  moveable  property  was  wrongly  divided  between 
him  and  Janet  Steele  Stodart.  Helen  Janet  Stodart's  share  went  to  her  "  executors." 
Executors  meant  those  entitled  to  succeed  ah  intestato  at  Mrs.  Fowler's  death,  and  by 

the  law  as  it  stood  at  th&t  date  he  was  entitled  to  the  whole  of  Helen  Janet  Stodart's 

■  .^ . ' 

*  Provan  v.  Provan,  Jan.  14,  1840,  2  D.  298,  Lord  Moncreiff,  301. 

t  Wallace  v.  Wallace,  M.  Appx.  voce  Clause,  No.  6 ;  Bichardson  v.  Young,  Feb. 
14,  1862,  24  D.  (H.  L.)  1 ;  Carleton  v,  Thomson,  July  30,  1867,  ante,  vol.  v.  (H.  L.) 
151. 

}  Nimmo  v,  Murray's  Trustees,  June  3,  1864,  ante,  vol.  ii.  1144;  Cockbum  v, 
Dundas,  June  10,  1864,  ante,  vol.  ii.  1185;  Maxwell  v.  Maxwell,  Dec.  24,  1864,  ante, 
vol.  iii  318. 
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share.  No  [art  of  it  ought  to  have  heon  paid  to  Jauet  Steele  SUxlart  But  if 
executors  meant  those  entitled  to  succeed  at  Dr.  Fowler's  death,  one-half  of  Helen 
Janet  Stodart's  share  ought  to  have  heen  paid  to  her  father,  and  was  now  payable 
to  his  representatives. 

At  advising, — 

Lord  Justior-Clerk. — I  am  of  opinion  that  the  right  vested  on  the  death 
of  the  last  survivor.  It  vested  only  then,  hecause  the  duty  of  the  trustees  to  make 
over  and  dispone  the  heritable  estate  and  money  only  arose  at  that  time,  and  could 
only  be  performed  by  their  conveying  to  the  persons  denoted  by  the  deed. 

[670]  1^  ™^y  ^^^  ^  ^^^^  ^  settled,  that  in  the  general  case  where  there  has  been 
given  a  life-interest  in  an  estate  or  in  a  sum  of  money,  which  is  directed  to  be  divided 
at  the  termination  of  the  liferent,  and  provision  is  made  by  clauses  of  survivorship 
or  conditional  institution  for  the  predecease  of  the  persons  among  whom  the  division 
is  to  take  place,  no  right  is  vested  until  the  liferent  terminates.  It  is  immaterial 
whether  the  provision  be  in  favour  of  survivors  of  the  persons  named,  or  in  favour 
of  other  persons  conditionally  instituted  to  them — in  short,  whether  it  be  made  by  way 
of  survivorship,  or  by  way  of  conditional  institution.  This  was  clearly  settled  in  the 
case  of  Kichardson  r.  Young  in  the  House  of  Lords.  I  think  it,  therefore,  xmnecessary 
to  go  back  on  the  previous  cases.  But  the  terms  of  the  settlement  in  the  present 
instance  are  clearer  than  those  in  the  case  referred  to.  Here  the  right  is  conveyed 
by  way  of  an  instruction  to  the  trustees ;  there  are  no  words  of  bequest  whatever,  and 
the  persons  designed  do  not,  in  truth,  take  under  a  clause  of  survivorship  or  conditional 
institution  at  all,  but  simply  because  they,  and  they  only,  fall  under  the  description 
of  the  personH  to  whom  the  conveyance  or  payment  is  to  be  made. 

The  mention  of  heirs  and  assignees  is  immaterial,  for  that  is  a  quality  of  the 
conveyance.  Until  it  is  fixed  to  whom  the  conveyance  is  to  be  made,  it  is  uncertain 
whose  heirs  and  assignees  are  denoted.     The  conveyance  is  to  be  to  heirs  and  assignees. 

On  the  second  point,  I  am  of  opinion  that  the  direction  to  convey  to  the  heir  and 
executor  of  predeceasing  children  denotes  the  legal  successor  in  heritage  and  moveables 
at  the  date  when  payment  or  conveyance  is  to  be  made.  It  is  inaccurate  to  speak 
of  the  Intestacy  Act  applying  to  this  settlement.  It  does  not  apply  to  it,  because  this 
is  a  case  of  testate  succession.  But  the  Intestacy  Act  gives  the  character  of  heir  in 
viobilibus,  or  executor,  to  some  one,  and  that  person,  whoever  he  may  be,  is  the  person 
denoted  in  the  settlement.  I  entirely  adopt  the  opinion  of  Lord  Curriehill  in  the  case 
of  Maxwell,  that  in  all  such  destinations  the  heirs  understood  are  those  whom  the  law 
would  bring  in.  The  case  of  Nimmo,  although  in  that  case  the  testatrix  survived  the 
date  of  the  statute,  recognised  the  same  doctrine  A  different  result  was  arrived  at 
in  the  case  of  Cockbum,  but  the  specialties  which  existed  in  that  case,  both  from 
no  appearance  being  made  for  one  class  of  claimants,  and  from  the  condition  as  to 
residence  in  Scotland,  render  the  decision  of  less  consequence  to  the  general  question. 

Lord  Cowan. — I  concur  with  your  Lordship  as  to  the  meaning  of  the  seventh  head 
of  this  trust-deed.  The  clause  begins,  "  That  the  said  trustees  or  trustee  may,  at  the 
death  of  the  longest  liver  of  us,"  &c.  It  is  important  to  bear  in  mind  that  there 
is  no  previous  mention  of  this  bequest  in  the  trust-deed.  At  the  above  period,  and 
only  then,  the  trustees  are  "to  make  over  and  dispone  the  heritable  estate  hereby 
conveyed"  among  certain  parties  "equally,  share  and  share  alike,  their  heirs  and 
assignees."  Had  there  been  a  previous  bequest  to  these  parties,  and  this  clause  had 
merely  declared  the  period  at  which  payment  was  to  be  made,  it  might  have  been 
difficult  to  decide  when  vesting  took  place.  In  the  present  case,  how^ever,  as  the  sole 
bequest  consists  of  a  direction  to  trustees  to  make  over  at  the  death  of  the  survivor 
of  the  spouses,  I  am  clearly  of  opinion  that  vesting  cannot  be  held  to  have  taken  place 
until  the  happening  of  that  event. 

The  remainder  of  the  seventh  clause  provides,  "that,  in  case  any  of  the  said 
children  shall  have  predeceased,  the  heir  or  heirs  of  the  party  predeceasing  shall  be 
entitled  to  take  the  share  of  the  heritable  estate  which  would  have  fallen  to  such 
party,  and  the  executors  shall  be  entitled  to  take  the  share  of  the  foresaid  £2600  which 
would  have  fallen  to  such  party."  And  the  next  question  for  consideration  is,  what 
is  meant  by  the  "heir"  and  "executors  of  such  party"?  This  point  arises  exclusively 
with  reference  to  the  succession  of  Helen  Janet  Stodart.  Helen  Janet  did  not  die  until 
1862,  and  between  1862  and  1866,  when  the  survivor  of  the  spouses  died,  no  change 
had  taken  place  in  the  individuals  who  were  respectively  the  heirs  and  executors  of 
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this  beneficiary.  Here,  then,  we  have  uo  question  raised  as  to  whether  it  is  the  heir 
in  1862,  when  the  beneficiary  died,  or  the  heir  [671]  ^  1866,  when  vesting  took  place, 
who  is  to  take  the  heritable  estate ;  nor  is  there  any  such  question  raised  with  regard 
to  the  parties  taking  as  executors.  This  being  so,  I  have  no  hesitation  in  thinking 
that  Thomas  Stodart  is  the  heir  entitled  to  Helen  Janet's  heritable  succession.  And 
as  to  the  executors  again,  the  Intestacy  Act  raises  no  difficulty.  That  Act  was  passed 
prior  to  1862,  and,  as  I  have  said,  the  parties  to  take  must  be  those  who  were 
executors  of  Helen  Janet  at  once  in  1862  and  in  1866,  for,  whether  the  one  date 
or  the  other  be  regarded,  the  executors  are  the  same  individuals.  In  previous  cases, 
the  difficulty  felt  by  the  Court  arose  from  the  fact  of  the  deed  having  been  executed 
anterior  to  the  passing  of  the  Act.  In  the  present  case  all  we  have  to  discover  is,  who 
were  the  parties  entitled  to  succeed  under  the  existing  law  as  at  the  date  of  vesting. 
In  the  case  of  Cockburn,  the  testator  died  long  before  the  passing  of  the  Act,  leaving 
the  residue  of  his  estate  "  to  his  nearest  heirs  and  executors  whatsoever  alive  at  the 
*  time  of  distribution,  equally  among  them.''  There  it  was  heki  that  the  succession 
must  be  dealt  with  as  testate,  and  that  the  estate  fell  to  be  distributed  according 
to  the  law  at  the  testator's  death,  as  that,  from  the  terms  of  the  deed,  appeared 
to  be  the  intention  of  the  testator.     In  the  present  cose  the  question  is  quite  difierent. 

Lords  Bbnuolmb  and  Xeaves  concurred. 

The  following  interlocutor  was  pronounced  : — "  Find,  first,  that  the  provisions  of 
heritage  and  money  in  question  vested  at  the  death  of  Dr.  Fowler,  and  not  sooner ; 
Second,  Find  in  the  affirmative  of  this  query :  Third,  Find  that  the  one-third  share  of  the 
money  legacy  destined  by  the  seventh  purpose  of  the  trust  to  Helen  Janet  Stodart  fell 
to  be  paid  to  the  representatives  in  mobilibus  of  Helen  Janet  Stodart,  who  were  entitled 
to  succeed  to  her  moveable  estate  at  the  death  of  Dr.  Fowler,  and  that  one-half  of  that 
sum  fell  to  her  father,  James  Stodart,  and  is  payable  to  his  representatives :  Fourth 
and  sixth,  Find  it  unnecessary  to  answer  these  queries  with  reference  to  the  preceding 
finding ;  and  the  fifth  query  being  withdrawn,  decern  and  declare  accordingly." 
Graham  &  Johnston,  W.S. — Jardine,  Stodart,  &  Frasers,  W.S. — Agents. 

[Commented  upon,  Haldane's  Trs.  t;.  JSIurphy,  1881,  9  R  269 ;  M'Alpine,  1883,  10 
R.  837.  Principle  applied,  Boyd  v.  Denny's  Trs.,  1881,  9  R  299.  He/erred  to, 
Thompson's  Trs.  r.  Jamieson,  1900,  2  F.  470.  J 


No.  133.  YIII.   Macpherson,  671.     8  Mar.  1870.     2d  Div.— and  three 

consulted  Judges,  I. 

Charles  Mukray  Barstow  (William  Park's  Curator  Bonis),  Pursper. — 

Sol-Gen.  Clark — Lee, 
James  Black,  Defender. — Gifford — Gloag. 
Alexander  Dunn's  Trustees,  Defenders. 

Superior  and  Vassal — Consolidation — Destination, — The  proprietor  of  a  feu  by  mortis 
causa  deed  disponed  it  to  A,,  with  a  substitution  in  favour  of  B,     A,  after  succeeding 
to  the  feu  acquired  the  superiority,  and  subsequently  consolidated  by  resignation  ad 
remanentiam. 
4**s  settlement  having  been  reduced  on  the  ground  of  deathbed,  held  that  his  heir-at- 
i    law  had  right  to  the  dominium  plenum  of  the  subject,  the  conveyance  contained  in 
i    the  resignation  ad  remantntiam  having  evacuated  the  destination  in  favour  of  B,, 
I    and  the  feu-right  having  been  extinguished  by  the  consolidation. 
peclarator  —  Judgment — Competency  —  JRes  judicata — Lis  alibi  pendens, — When   a 
t    question  arises  as  to  the  construction  of  a  final  decree,  it  is  competent  to  try  it  in  an 
i    action  of  declarator. 


Vide  M*Ewan  r.  Pattison  and  Others,  March  27,  1865,  ante,  vol.  iii.  779 — affirmed 
House  of  Lords,  subject  to  a  declaration,  July  23,  1868,  ante,  vol.  vi.  H.  L.  147  ; 
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and  Pattison  v,  Dunn's  Trustees,  July  20,  1866,  antCy  vol.  iv.  570 — affirmed  in  House 
of  Lords,  July  23,  1868,  ante,  vol.  vi  H.  L.  147. 

This  was  an  action  by  the  curator  bonis  of  William  Park  to  have  it  found  and 
declared  that  his  ward  had  right,  as  heir-at-law  of  the  deceased  Alexander  Dunn  of 
Duntocher,  to  the  plenum  dominium  of  the  lands  of  [672]  Wester  and  Easter  Kilbowie, 
as  they  stood  in  his  person  at  the  time  of  his  death.  There  were  also  conclusions  for 
accounting,  directed  against  Alexander  Dunn's  Trustees,  but  to  these  it  is  unnecessarj 
to  make  further  reference. 

The  leading  conclusion  of  the  action  was  resisted  by  James  Black,  whose  defence 
upon  the  merits  was  that  the  defender,  in  respect  of  the  provisions  in  his  favour  con- 
tained in  the  settlements  of  William  Dunn  and  of  Alexander  Dunn,  had  right  to  tbe 
dominium  utile  of  Kilbowie ;  and  he  further  pleaded,  that  if  the  pursuer  made  up  a 
title  to  the  dominium  plenum,  he  was  bound  to  convey  the  dominium  utHe  to  the 
defender.     The  defender  also  pleaded  res  judicata  and  lis  alibi  pendens. 

The  facts  of  the  case,  and  the  pleadings  in  the  previous  action,  upon  which  the  plea.« 
of  res  judicata  and  lis  dlihi  pendens  were  rested,  are  narrated  in  the  opinion  of  the  Lord 
President. 

The  Lord  Ordinary  (Ormidale)  reported  the  case  to  the  First  Division.* 

*  "  XoTE. — The  very  peculiar  circumstances  in  which  the  present  action  has  }xm 
brought,  and  the  nature  of  the  pleas  which  fall  to  be  determined,  as  immediately  to  be 
explained,  have  led  the  Lord  Ordinary  to  think  it  right,  contrary  to  the  usual  practice, 
to  report  this  case,  in  place  of  deciding  it  himself.  He  has  reported  it  to  the  Fiist 
Division  of  the  Court,  in  respect  that  it  has  been  marked  as  belonging  to  that  Divisioo. 
although  not  unlikely  it  may  yet  be  thought  right,  for  the  reasons  afterwards  adverted 
to,  that  it  should  be  transferred  to  the  Second  Division. 

"  The  object  of  the  action  is  to  have  it  found  and  declared  that  certain  lands,  knows 
as  Wester  and  Easter  Culbowie  or  Kilbowie,  which  formerly  belonged  to  Mr.  Williim 
Dunn  of  Duntocher,  should,  notwithstanding  the  terms  of  the  interlocutor  of  the  Seomd 
Division  of  the  Court,  disposing  of  a  former  action  between  the  same  parties  (27th  Much 
1865,  3  Macph.  779),  and  judgment  of  affirmance  of  that  interlocutor  by  the  House  of 
Lords  (23d  July  1868,  6  Macph.  147),  now  belong  to  the  pursuer,  as  the  heir-at-law  d 
Mr.  Alexander  Dunn,  the  younger  brother  of  Mr.  William  Dunn.  It  is  maintained  on 
the  part  of  the  defenders  that  the  question  now  raised  in  the  present  action  is  either 
still  depending  in  that  former  action,  or  has  already  been  determined  in  it  Tbe 
defenders  have  accordingly  pleaded  in  bar  of  the  present  action — 1st,  Lis  alibi  pendetUj 
and  2dly,  Res  judicata.  The  former  of  these  pleas  is  maintained  in  respect  that  the 
judgment  of  the  House  of  Lords  in  the  former  action  not  ha\ang  been  yet  applied,  the 
matter  now  in  dispute  may  yet  be  considered  and  dealt  with  in  that  former  action  when 
the  judgment  of  the  House  of  Lords  therein  comes  to  be  applied,  and  the  plea  d  t& 
judicata  is  maintained,  in  respect  that,  if  it  be  held  that  nothing  remains  to  be  disposed 
of  in  the  former  action,  then  the  question  now  in  dispute  must  be  held  as  having  beea 
determined  therein. 

"  As  it  is  obvious  that  the  Lord  Ordinary  is  not  in  a  position  to  judge  of  these  pomt? 
so  well  or  so  satisfactorily  as  the  Court  in  which  the  former  action  depended,  isd? 
according  to  the  contention  of  the  defender,  still  depends,  he  has  thought  it  right  si 
once  to  report  the  case.  He  has,  for  the  reason  already  mentioned,  been  obliged  tc- 
report  it  to  the  First  Division  of  the  Court,  from  which,  however,  it  may,  if  thoog^s 
right,  be  transferred  to  the  Second  Division,  where  the  former  action  was  decided,  ind 
where  it  still  depends,  if  it  is  in  dependence  at  all. 

"  The  terms  of  the  interlocutor  of  the  Second  Division  of  the  Court  in  the  fonaer 
action  are  set  out  in  condescendence  6.     It  was  by  that  interlocutor  found  that  the 
pursuer  had  no  title  to  sue  for  reduction  of  the  trust-disposition  and  settlement  d 
Alexander  Dunn,  *  in  so  far  as  the  same  operates  as  a  conveyance  of  the  heritable  estate 
formerly  belonging  to  the  deceased  William  Dunn,  and  settled  by  his  disposition  asA 
settlement,'  and  to  this  extent  absolvitor  was  pronounced,  but  quoad  ultra  Alexands 
Dunn's  deed  of  settlement  was  reduced  ex  capite  lecii.     The  pursuer  having  appealed 
that  interlocutor  to  the  House  of  Lords,  pleaded,  irUer  alia,  that  this  Court  had  gone 
too  far,  and  ought  at  least  [673]  ^^  have  held  that  the  pursuer  had  a  good  title  to  rediioe 
Alexander  Dunn's  settlement,  so  far  as  it  conveyed  the  dominium  tUile  of  the  lands  of 
Boquhanran ;  in  respect  that,  although  these  lands  had  formerly  belonged  to  WiUism 
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[673]  ^^®  <2^6  ^^s  transferred  to  the  Second  Division,  who,  after  a  hearing  before 
themselves,  ordered  it  to  be  argued  before  seven  Judges. 

At  advising, — 

Lord  President. — This  is  an  action  maintained  on  behalf  of  William  Park,  a  lunatic, 
bjbis  curcUor  bonis,  for  the  purpose  of  establishing  his  right,  as  heir-at-law  of  the  deceased 
Alexander  Dunn,  to  certain  heritable  subjects  mentioned  in  the  summons;  and  the 
argument  which  we  heard  was  confined,  as  I  understand  the  Judges  of  the  Second 
Division  intended  it  should  be,  to  a  consideration  of  [674]  ^^^  declaratory  conclusions 
of  the  summons,  with  the  conclusion  for  obtaining  possession  of  the  subjects,  and  the 
defences  stated  upon  the  part  of  the  defender  Black  to  these  conclusions ;  and  we  have 
not  at  present  any  concern  with  the  conclusions  for  accounting,  or  with  any  of  the  pleas 
maintained  on  behalf  of  Dunn's  trustees,  the  other  defenders. 

The  declaratory  conclusion  seeks  to  have  it  found  and  declared  that  William  Park, 
as  the  nephew  and  nearest  lawful  heir-at-law  of  the  deceased  Alexander  Dunn,  has  the 
sole  right  to  the  plenum  dominium  of  certain  lands  called  Easter  and  Wester  Kilbowie, 
as  the  same  stood  in  the  person  of  the  deceased  Alexander  Dunn  at  the  time  of  his 
death ;  and  upon  that  being  declared,  and  it  being  further  declared  that  the  defender 

Dunn,  and  were  settled  by  his  disposition,  that  settlement  had  been  evacuated  by 
Alexander  Dimn,  and,  as  the  lands  consequently  stood  vested  at  his  death  in  him,  his 
heirs  and  successors,  they  were  no  longer  affected  by  William  Dunn's  deed,  and  so  did  not 
come  under  the  scope  of  the  defender's  plea  of  want  of  title  to  reduce.  This  contention 
of  the  pursuer  was  sustained  in  the  House  of  Lords,  who  pronounced  an  affirmance  of 
the  judgment  of  this  Court,  subject  only  to  the  declaration  quoted  in  condescend- 
ence 7. 

''  The  pursuer  now  contends  that  the  lands  of  Kilbowie  stand  in  precisely  the  same 
position  as  the  lands  of  Boquhanran,  and  therefore  that  they  must  be  held  to  fall,  not 
under  the  absolvitor,  but  under  the  decerniture  of  reduction  in  the  interlocutor  of  the 
Second  Division  above  referred  to,  in  respect  that  the  only  estate  in  the  person  of  Alex- 
ander Dunn  at  the  date  of  his  death  was  the  dominium  directum  which  he  had  himself 
acquired  by  purchase,  enriched  by  the  consolidation  effected  by  him  by  resignation  ad 
remanentiam  in  his  own  hands,  and,  consequently,  that  he  is  entitled  to  prevail  in  the 
present  action.     On  the  other  hand,  the  defenders  maintain  that,  even  supposing  the 
pursuer  is  right  in  his  contention  that  the  lands  of  Kilbowie  stand  in  the  same  position 
as  those  of  Boquhanran, — and  from  what  ia  stated  in  articles  8,  9,  and  10  of  the  con- 
descendence, taken  along  with  the  admissions  in  the  answers  to  these  articles,  this  would 
appear  to  be  the  case, — the  pursuer  is  barred  by  one  or  other  of  the  two  pleas  of  lie 
alibi  pendens  and  res  judicata  from  taking  any  benefit  from  that  circumstance  in  the 
present  action.     They  maintain,  with  reference  to  the  plea  of  lis  alibi  pendcTiSy  that, 
keeping  in  view  the  terms  of  the  judgment  of  affirmance  in  the  House  of  Lords, 
whereby  the  case  was  remitted  in  the  usual  way  to  this  Court,  to  proceed  in  accordance 
therewith,  the  question  now  in  dispute  may  be  raised,  considered,  and  disposed  of,  in 
applying  the  judgment.     But  if  this  cannot  be  done,  in  respect  oif  its  being  held  that 
the   former  action  was  finally  and  exhaustively  disposed  of  by  the  judgment  in  the 
House  of  Lords,  then,  in  that  view,  the  defenders  contend  that  their  plea  aires  judicata 
applies,  and  must  be  given  effect  to.     Whether  the  latter  plea  be  sound  or  not  depends 
very  much  on  what  is  the  true  meaning  and  interpretation  of  the  interlocutor  of  the 
Second  Division  of  the  Court,  set  out  in  the  6th  article  of  the  pursuer's  condescendence 
in  the  present  case.     The  pursuer  says  that,  according  to  the  true  meaning  and  inter- 
pretation of  that  interlocutor,  the  lands  of  Kilbowie,  as  well  as  the  lands  of  Boquhanran, 
and  all  other  lands  similarly  situated,  fall  under  the  decree  of  reduction,  and  not  under 
the  decree  of  absolvitor  in  that  interlocutor.    This  may  be  so,  and  whether  it  is  so  or  not, 
can^  it  Ib  thought,  be  best  determined  and  explained  by  the  learned  Judges  by  whom 
the  interlocutor  in  question  was  pronounced.     All  that  the  Lord  Ordinary  thinks  it 
necessary  to  add  on  this  subject  is,  that  if  the  pursuer  be  right  in  his  present  conten- 
tion, it  is  not  very  easy  to  understand  how  it  was  thought  necessary  to  qualify  the 
judgment  of  affirmance  of  the  House  of  Lords  with  the  declaration  which  it  contains 
regarding  Boquhanran  only,  without  any  allusion  to  Kilbowie. 

**  A  decision  on  the  defenders'  two  pleas  of  lis  (Uibi  pendens  and  res  judicata  will  be 
substantially  a  decision  of  the  whole  cause,  so  far  at  least  as  the  declaratory  conclusions 
are  concerned." 
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Black  and  Dunn's  trustees  have  no  right  to  the  subjects^  the  trustees  are  to  be  decerned 
and  ordained  to  cede  possession  to  the  pursuer. 

The  defences  which  are  maintained  by  Mr.  Black  in  answer  to  these  conclusions  aie 
of  two  descriptions.  In  the  first  place,  they  are  founded  upon  the  proceedings  and 
judgment  in  a  former  action  at  the  instance  of  Mr.  Park's  curator  against  the  trustees 
of  Alexander  Dunn  and  the  beneficiaries  claiming  under  his  settlement.  And  the 
other  defences  are  upon  what  may  be  properly  called  the  merits  of  the  declarator. 

As  regards  the  proceedings  in  that  previous  action,  and  the  judgment  pronounced 
by  the  Second  Division  in  it,  I  shall  postpone,  in  the  meantime,  what  I  have  to  saj 
upon  that  subject,  until  I  consider  the  defence  upon  the  merits  of  the  declarator. 

The  defence  upon  the  merits  is  this,  that  in  respect  of  the  provisions  in  the 
defender's  favour  in  the  disposition  and  settlement  of  William  Dunn,  and  of  the  trust- 
disposition  of  Alexander  Dunn,  he  (the  defender)  is  entitled  to  the  dominium  utiU  of 
the  lands  of  Kilbowie  claimed  in  the  summons.  And  it  is  further  pleaded,  that  if  tbe 
pursuer  makes  up  a  title  to  the  plenum  dominium  of  the  lands  of  Kilbowie,  he  sh&U  be 
bound  to  convey  the  dominium  utile  thereof  to  the  defender  Mr.  Black.  The  pursner 
therefore  claims  the  plenum  dominium  of  the  lands  of  Kilbowie,  consisting  of  an  estate 
of  superiority  and  a  dominium  uiiley  which  have  been  consolidated,  and  form  one  estate. 
The  contention  of  the  defender  is  that  he  is  entitled  to  what  was  the  dominium  utUe 
before  the  consolidation,  and  that  he  is  entitled  to  have  the  consolidation  undone  for 
the  purpose  of  restoring  that  subject  to  its  former  condition,  and  having  it  transferred 
to  him  in  property.  Now,  looking  to  the  terms  of  the  conclusion  of  declarator,  which 
claims  for  the  pursuer  the  estate  as  it  stood  in  the  person  of  the  deceased  Alexander 
Dunn  at  the  time  of  his  death,  the  first  point  of  inquiry  is,  what  that  estate  was  at  that 
time  1    And  the  history  of  it  may  be  very  easily  stated. 

The  dominium  utile  of  the  subject  called  Kilbowie,  which  belonged  to  William 
Dunn,  was  held  by  him  under  Sir  Archibald  Edmonstone  as  his  superior,  and  that  was 
the  only  estate  that  was  possessed  by  William  Dunn.  He  never  had,  and  never  acquired 
during  his  lifetime,  any  right  to  the  superiority  which  belonged  to  Sir  ArchibaU 
Edmonstone.  But  he  died  in  1849,  and  that  dominium  utile  was  conveyed  by  hb 
settlement  in  favour  of  his  brother  Alexander,  in  the  first  place,  in  full  fee,  but  with  a 
substitution,  and  the  substitution  was  to  what  may  be  called  the  residuary  legatees,  or 
residuary  beneficiaries,  under  William  Dunn's  deed.  The  subject  of  Kilbowie  was 
specially  destined  to  Mr.  Black  by  William's  deed. 

Now,  that  being  so,  the  dominium  utile  became  the  property  of  Alexander  Daim 
under  his  brother's  settlement  at  his  death  in  1849.     Subsequently,  upon  the  11th  of 
September  1852,  Mr.  Alexander  Dunn  acquired  the  superiority  of  these  lands  from  Sir 
A.  Edmonstone.     The  superiority,  therefore,  was  conquest  in  his  person,  whereas  the 
dominium  utile  he  obtained  by  succession  to  his  brother ;  and  having  both  the  estates 
in  his  own  person,  he  proceeded  to  consolidate,  and  he  did  it  in  the  usual  way,  viz.  bj 
first  entering  himself  as  heir  to  the  dominium  utile  by  precept  of  dare,  and  then  makisg 
a  resignation  ad  remanentiam  in  his  own  hands.    We  have  in  the  appendix  to  the  pa^sent 
record  the  deeds  by  which  this  was  accomplished ; — the  disposition  by  Sir  A.  Edimm- 
stone,  [6751  dated  11th  September  1852  ;  a  procuratory  of  resignation  ad  remanentiam 
on  2 2d  December  of  the  same  year ;  and  the  instrument  of  resignation  following  ther«!fi 
upon  the  31st  of  the  same  month.     By  that  instrument  of  resignation  the  lands  of 
Easter  and  Wester  Kilbowie  are  resigned,  **  together  with  all  right,  title,  and  interest 
which  the  said  Alexander  Dunn  had  or  could  pretend  to  the  same,  in  the  hands  of  the 
said  commissioner  for  the  said  Alexander  Dunn,  immediate  lawful  superior  of  the  said 
lands  and  others,  ad  perpetuam  remanentiam,  to  the  efiect  that  the  right  of  property  d 
the  foresaid  lands  and  others  which  stood  in  the  person  of  the  said  Alexander  Dunn  as 
aforesaid  might  be  united  and  consolidated  with  his  right  of  superiority  of  the  same, 
and  remain  inseparable  therefrom  in  the  person  of  the  said  Alexander  Dunn,  his  hdis 
and  successors,  in  all  time  coming."     Now,  what  is  the  effect  of  this  proceeding  \    Ib 
the  first  place,  the  resignation,  being  a  conveyance  of  the  subject,  is  an  evacuation  d 
the  destination  in  favour  of  Mr.  Black  in  the  settlement  of  William  Dunn.     But,  in 
the  second  place,  it  appears  to  me  that  the  effect  of  this  proceeding  is  to  extinguish  vsA 
destroy  the  estate  of  the  dominium  utile  which  formerly  existed  in  the  person  <^ 
William  Dunn,  and  was  the  subject  of  settlement  in  his  deed,  and  to  put  an  end  to  it 
for  ever — to  merge  it  in  the  superior  right,  so  that  at  the  date  of  Alexander  Dunns 
death  the  only  estate  with  which  he  was  vested  was  the  estate  of  Easter  and  West^* 
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Kilbowie,  acquired  from  Sir  A.  Edmonstone  by  purchase — no  doubt  rendered  more 
valuable  by.  the  resignation  which  extinguished  the  burden  of  the  feu-right,  and  put  an 
end  to  it ;  but  still  there  was  the  estate  in  Alexander  Dunn  at  the  time  of  his  death, 
not  held  of  Sir  A.  Edmonstone,  but,  on  the  contrary,  an  estate  which  formerly  belonged 
to  Sir  A.  Edmonstone.  Now,  I  think  the  jpknum  dominium  of  Easter  and  Wester 
Eilbowie,  as  thus  vested  in  Alexander  at  the  time  of  his  death,  was  his  own  estate,  and 
was  not  an  estate  derived  from  his  brother  William  by  succession,  that  consequently  it 
could  not  be  carried  by  his  deathbed  deed,  and  that,  (xiioad  that  estate,  the  deathbed 
deed  was  reducible  at  the  instance  of  the  pursuer  as  the  heir-at-law,  and  that  if  there 
is  no  other  difficulty  in  the  case,  this  estate,  in  terms  of  the  conclusions  of  the  summons, 
belongs  to  the  pursuer.     So  much  for  the  merits  of  this  action  of  declarator. 

But  then  it  is  said  upon  the  part  of  the  defender  that  this  cannot  now  be  maintained 
by  the  pursuer,  because  the  matter  has  already  been  otherwise  decided  in  the  previous 
action ;  or  if  it  has  not  been  decided  in  the  previous  action,  it  is  still  open  to  considera- 
tion in  that  action,  and  consequently  lets  in  the  plea  of  lis  alibi  pendens.     In  short,  the 
two  pleas  maintained  by  the  defender,  in  respect  of  these  previous  proceedings,  are  lis 
alibi  pendens  and  res  judicata.     Now,  for  the  purpose  of  disposing  of  these,  it  is  neces- 
sary to  advert  to  that  original  action.     It  was  an  action  in  which  Mr.  Park  and  his 
guardian  for  the  time  sought  to  reduce  a  trust-disposition  and  settlement  of  Alexander 
Dunn,  in  so  far  as  by  that  disposition  and  settlement  he  gave,  granted,  and  disponed  to 
the  trustees  all  and  sundry  lands,  tenements,  teinds,  tacks,  mills,  and  other  heritages, 
and,  in  general,  his  whole  heritable  estate,  including  the  whole  heritable  subjects  and 
estate  to  which,  as  therein  alleged,  he  succeeded  under  a  disposition  and  deed  of  settle- 
ment by  his  deceased  brother  Mr.  Dunn,  as  well  as  those  otherwise  acquired  by  or 
belonging  to,  or  which  might  be  belonging  to  him,  the  said  Alexander  Dunn,  at  his 
death,  and  also  in  so  far  as  he  thereby  pretended  to  confirm  the  conveyances  and 
destinations  alleged  to  be  contained  in  his  brother's  settlement.     It  will  be  observed, 
therefore,  that  in  the  conclusions  of  the  summons  the  distinction  is  taken  by  the  pursuer 
between  the  lands  which  belonged  to  Alexander  Dunn  in  hiB  own  right,  being  his  own 
acquisition,   and  those  which   he  succeeded  to  under  the  settlement  of  his  brother 
William.     And  this  distinction  is  brought  out  still  more  clearly  in  the  condescendence, 
particularly  in  article  4,  which,  for  the  sake  of  greater  precision,  refers  to  two  schedules 
appended  to  the  record,  in  one  of  which,  schedule  A,  are  included  the  lands  which  Alex- 
ander succeeded  to  under  the  settlement  of  his  brother  William,  and  the  other  includes 
the  lands  left  by  Alexander  Dunn,  but  acquired  by  him  otherwiBe  than  by  succession  to 
his  brother.     Now,  it  is  in  the  second  of  these  schedules  that  we  find  the  estate  of 
Easter  and  Wester  Kilbowie,  and  it  is  entered  under  this  [676]  description, — "  Part  of 
the  lands  of  Easter  and   Wester  Kilbowie   acquired   by  Alexander  Dunn  from   Sir 
Archibald  Edmonstone  in  1852."    That  is  the  description  of  the  subject  in  the  schedule, 
and  it  is  quite  accurate  in  its  terms,  for  tlie  reasons  that  I  have  already  stated.     The 
dominium  utile  which  had  belonged  to  William  Dunn  no  longer  existed,  but  was  merged 
in  the  estate  of  superiority.     But  in  the  specification  of  the  titles,  which  is  given  in 
another  column  of  this  schedule,  it  is  very  properly  explained  in  what  way  the  estate  was 
derived  from  Sir  Archibald  Edmonstone,  and  how  the  dominium  utile,  which  had  come 
by  succession  from  William,  was  merged  in  the  superiority  acquired  from  Sir  Archibald. 
All  that  is  distinctly  brought  out.     The  important  fact  is,  that  the  lands  are  entered 
distinctly,  and  by  specific  description,  and  with  reference  to  the  titles  in  that  list  of 
heritages  which  is  said  to  be  acquired  by  Alexander  Dunn  otherwise  than  by  succession  to 
his  brother.     The  answers  to  the  article  of  the  condescendence  in  which  this  allegation 
is  made  with  reference  to  these  schedules  do  not  contain  any  explicit  or  detailed  admis- 
sion with  regard  to  the  parcels  of  lands  that  are  embraced  in  these  schedules,  or  as  to 
whether  each  parcel  of  lands  is  put  into  its  proper  schedule  ;  but  there  is  certainly  no 
objection  taken  of  any  kind,  on  the  part  of  any  of  the  defenders,  to  the  classification 
which  is  to  be  found  in  these  two  schedules.     Mr.  Black's  plea  in  law,  in  answer  to  the 
summons,  I  think  is  also  very  important,  not  because  it  dill'ers  from  those  of  the  other 
defenders,  but  because  he  is  the  party  with  whom  we  have  to  deal  in  the  present  action. 
His  leading  plea  is  this : — "  William  Park,  in  whose  right  the  pursuer  sues,  has  no 
right  to  challenge  Alexander  Dunn's  trust-deed  and  settlement,  except  in  so  far  as  that 
deed  conveys  away  subjects  to  which  the  said  William  Park  would  have  succeeded  as 
heir-at-law  of  the  said  Alexander  Dunn.     He  has  no  title  to  sue  the  present  action  as 
regards  any  lands  and  heritages  which  belonged  to  William  Dunn,  and  were  conveyed 
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by  his  settlement''  Xow,  here  the  distinction  is  again  clearly  recognised  by  the  de^ 
fender  between  those  lands  which  at  the  date  of  Alexander  Dunn's  death  belonged  to 
himself,  otherwise  than  as  the  heir  under  his  brother  William's  deed  and  those  buids  to 
which  he  succeeded  and  which  he  then  held  as  the  heir  of  William  Dunn.  But  there 
is  no  plea  to  the  effect  that  any  portion  of  lands  that  are  alleged  by  the  pursuer  to  be 
the  proper  estate  of  Alexander,  not  acquired  from  his  brother  William,  have  been  enteied 
in  the  wrong  schedule,  or  that  there  is  any  dispute  or  difference  between  the  puisuer 
and  this  defender,  or,  indeed,  any  of  the  other  defenders,  as  to  any  particular  paioei  of 
lands.  The  sole  question  is,  whether  the  pursuer  is  entitled  to  prevail  in  the  conclusion 
of  reduction  entirely,  or  whether  he  must  be  limited  to  those  lands  which  belong  to 
Alexander  in  his  own  right,  and  not  as  the  heir  of  his  brother  William  f  Upon  that 
question,  accordingly,  the  judgment  of  the  Court  was  pronounced ;  and  it  appears  to  me 
to  dispose  of  that  question  quite  distinctly.  The  interlocutor  of  the  Second  Diyision  of 
27th  March  1865  is — ''The  Lords  sustain  the  objections  to  the  title  of  the  pursuer  to 
sue  for  reduction  of  the  tnistHlisposition  of  the  deceased  Alexander  Dunn,  in  so  far  as 
the  same  operates  as  a  conveyance  of  the  heritable  estate  formerly  belonging  to  the 
deceased  William  Dunn,  and  settled  by  his  disposition  and  settlement,  dated  17th 
April  1S30;  to  this  extent  sustain  the  defences,  and  assoilzie  the  defenders:  Quoad 
ulira,  reduce,  decern,  and  declare  in  terms  of  the  conclusions  of  the  libel."  The  tiust- 
settlement  of  Alexander  Dunn,  therefore,  is  reduced,  except  in  so  far  as  regards  theae 
portions  of  land  which  are  embraced  in  it,  and  which  were  part  of  the  heritable  estate 
of  William  Dunn,  and  settled  by  his  disposition  and  settlement.  It  would  appear  tha( 
the  only  question  remaining  is,  whether  the  estate  of  Easter  and  Wester  Kilbowie,  as 
it  stood  in  the  person  of  Alexander  Dunn  when  he  made  the  disposition  under  reduction, 
was  part  of  the  heritable  estate  belonging  to  William  Dunn,  and  settled  by  his  disposi- 
tion and  settlement?  and  in  my  opinion  it  is  not.  And  it  is  not,  for  the  very  same 
reasons  that  I  have  given  in  stating  my  opinion  upon  the  merits  of  the  present  declarator; 
for  it  rather  appears  to  me  that  it  is  one  and  the  same  question.  If  the  estate  of  Easter 
and  Wester  Kilbowie,  as  it  stood  in  the  person  of  Alexander  Dunn  at  the  time  of  his 
death,  was  part  of  the  estate  of  William  Dunn,  or  could  be  described  in  that  way  at  all, 
then  the  merits  [677]  of  this  declarator  must  be  decided  otherwise  than  I  have  indicated 
that  I  am  prepared  to  decide  them.  But  upon  both  the  one  question  and  the  otiier  1 
think  it  is  clear  that  this  estate,  as  it  stood  in  the  person  of  Alexander  Dunn,  does  nol 
answer  the  description  of  being  any  part  of  the  heritable  estate  of  William,  or  settled 
by  his  disposition  and  settlement 

Therefore,  so  far,  I  confess  I  arrive  at  a  very  clear  opinion  upon  this  case ;  and  the 
only  matter  that  remains  for  consideration  is  a  suggestion  which  was  made  in  the  coosi 
of  the  argument,  partly  I  think  from  the  bench  and  partly  from  the  bar,  as  to  tbe 
competency  of  the  present  action.     On  that  subject  I  think  it  right  to  say  a  word  or 
two  before  concluding.     It  seems  to  be  thought  that  when  a  judgment  like  that  pro- 
nounced on  27th  March  1865  by  the  Second  Division  is  pronounced  between  two  parties 
such  as  we  have  before  us,  if  any  question  arises  afterwards  as  to  the  precise  meankf 
and  effect  of  that  judgment,  it  is  not  competent  to  ascertain  the  meaning  and  effect  d 
it  by  a  process  of  declarator.     Now,  I  must  say  I  should  be  very  sorry  if  there  wee 
any  such  rule,  or  if  there  existed  in  our  legal  system  any  reason  for  such  a  rule.    I  ^ 
not  see  why,  if  a  judgment  is  capable  of  a  double  construction,  it  should  not  be  cleared 
up  in  this  manner.     But,  indeed,  that  is  not  so  much  the  question  before  us.    1^ 
question  before  us  is  a  more  simple  one  than  even  that,  for  we  must  attend  to  the  vaj 
in  which  the  dispute  arose  which  is  intended  to  be  settled  by  this  action.     After  tbe 
previous  judgment  had  been  pronounced,  Mr.  Barstow,  as  Park's  curator,  proposed  to 
make  up  titles  to  this  estate  of  Kilbowie,  and  accordingly  he  presented  an  apphcati^ 
to  the  Court  for  special  powers.     He  came  in   the  ordinary  course  before  the  Lsd 
Ordinary  on  petitions,  who  granted  the  powers  which  were  asked  by  Mr.  Barstow ;  and 
Mr.  Black,  the  present  defender,  reclaimed  against  that  interlocutor.     The  Lord  Ordinaiy 
in  his  note,  after  mentioning  that  the  difficulty  was  about  the  right  of  Mr.  Park  to  this 
estate  as  it  stood  in  the  person  of  Alexander  Dunn  at  his  death,  said  this : — "  Whmt  1i^ 
effect  of  this  feudal  operation  was,  and  whether  it  evacuated  the  destination  in  3C& 
Dunn's  settlement,  so  as  to  carry  the  right  of  property  away  from  the  contingent  dispcaiee 
under  William's  deed,  is  a  question  of  considerable  nicety  and  difficulty,  which  Ae  l£sd 
Ordinary  does  not  propose  or  think  it  necessary  to  decide  in  the  incidental  way  in  whit^ 
it  is  here  presented.     But,  in  the  meantime,  it  is  obviously  expedient  that  a  title  to  the 
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lands  should  be  made  up."     Now,  the  First  Division  of  the  Court  thought  that,  as  a 
question  of  nicety,  as  the  Lord  Ordinary  said,  might  be  raised  upon  the  effect  of  the 
consolidation,  it  was  not  right  to  permit  these  titles  to  be  made  up  in  the  meantime,  until 
that  question  had  been  set  at  rest ;  and  so  the  trial  of  that  question  became  an  indispens- 
able necessity.     Both  the  ^larties  appealed  to  the  judgment  of  the  Second  Division  in 
the  previous  cose  as  deciding  the  question  one  way  or  other,  but  they  did  not  agree  about 
the  effect  of  the  judgment.     One  party  said  that  it  had  been  decided  that  the  dominium 
ittOe  must  belong  to  Mr.  Black,  and  the  other  party  held  that  it  decided  that  the 
plenum  dominium  must  belong  to  Mr.  Park ;  and  certainly  some  mode  must  be  adopted 
of  trying  the  question ;  and  that  led  to  the  institution  of  this  declarator.     Now,  the 
summons  of  declarator  for  the  pur]X)se  of  clearing  away  an  obstacle  or  obstruction  in 
making  up  a  title  is  surely  a  form  of  process  with  which  we  are  very  familiar,  and  the 
competency  of  which  I  do  not  believe  anybody  ever  doubted  before.     But  there  is  a 
case  upon  a  very  different  kind  of  question,  which  seems  to  me  to  afford  a  remarkable 
illustration  of  the  utility,  and,  if  I  may  say  so,  the  elasticity  of  our  process  of  declarator 
as  applied  to  questions  of  this  kind.     In  the  case  of  Morton,  Whitehead,  and  Greig  v. 
Smith,  3  Macph.  29,  there  will  be  found  a  report  which  shews  that  the  dispute  between 
the  parties  was  as  to  the  precise  meaning  of  a  decree  for  expenses,  whether  it  was  a 
decree  for  expenses  against  a  party  individually  and  personally,  or  as  trustee  only,  and 
what  they  differed  about  was  as  to  the  terms  of  the  receipt  to  be  granted  when  the 
money  was  paid.     The  real  difficulty,  if  there  was  a  difficulty  at  all,  was  merely  as  to 
what   was  the  meaning  of  the  decree  for  expenses,  and  a  process  of  declarator  was 
instituted  for  the  purpose  of  settling  that  important  question.     The  competency  was 
ob-[678]-J®cted  to,  and  the  Lord  Ordinary  sustained  the  objection  to  the  competency ; 
but  the  Second  Division,  upon  reviewing  his  interlocutor,  came  unanimously  to  the 
opposite  conclusion,  and  held   that  the  action  was  competent,  and  they  sustained  it 
accordingly,  and  gave  decree  of  declarator.     So  that  really  as  regards  the  competency 
of  this  action,  I  do  not  think  there  is  any  room  for  doubt. 

Upon  the  whole  matter,  the  case  seems  to  me  to  be  so  very  clear,  as  I  have  now 
stated  it,  that  I  should  not  think  it  worth  while  to  detain  your  Lordships  one  minute 
longer,  if  it  were  not  that  a  great  deal  of  perplexity  has  been  thrown  into  the  discus- 
sion of  this  case  by  reference  to  another  parcel  of  lands  with  which  Kilbowie  has  no 
connection   whatever — I  mean   the   lands  of  Boquhanran, — and  it   is  by  mixing  up 
these  two  subjects,  and  sup{)osing  that  the  one  has  a  bearing  upon  the  other,  that  I 
think  the  difficulty  has  arisen  which  has  ended  in  this  hearing  before  seven  Judges. 
The  history  of  Boquhanran  is  entirely  different  from  that  of  Kilbowie.     The  superiority 
of  Boquhanran  belonged  to  William  Dunn  at  the  time  that  he  made  his  settlement  in 
1830,  and  he  settled  that  superiority  upon  Mr.  DunnPattison  and  certain  other  persons, 
failing  his  brother  Alexander.     Subsequent  to  the  date  of  his  settlement  he  acquired 
the  dominium  utUe  of  Boquhanran,  and  as  there  was  a  general  direction  to  convey  the 
residue  of  his  estate  to  certain  persons  named  in  his  deed,  the  dominium  utile  fell  under 
that    provision   of  his  deed.     Now,  these   estates — the  dominium  directum  and  the 
dominium,  utile — both  stood  vested  in  William  at  the  time  of  his  death ;  and  after  his 
death  Alexander,  who  had  succeeded  to  both  the  one  and  the  other,  consolidated  them. 
He  resigned  the  dominium  utile  into  his  own  hands  as  superior,  and  thereby  effected  a 
consolidation.     The  effect  of  the  judgment  of  27th  March  1865,  to  which  I  have  just 
referred,  was  certainly  somewhat  doubtful  in  its  effect  upon  that  subject.     It  was  not 
very  easy  to  see  how  it  could  be  applied,  and  the  reason  why  the  judgment  was  so 
expressed  as  to  be  of  doubtful  effect  in  regard  to  the  lands  of  Boquhanran  was,  that 
the  very  peculiar  situation  of  these  land»  of  Boquhanran  had  not  been  brought  under 
the  notice  of  the  Court  before  they  pronounced  that  judgment ;  indeed,  the  Court  never 
had  any  opportunity  of  knowing  anything  about  the  lands  of  Boquhanran  at  all,  until 
a  new  action  was  brought  at  the  instance  of  Mr.  Dunn  Pattison,  the  heir  of  provision  under 
William's  deed  to  the  superiority  of  Boquhanran,  for  the  purpose  of  vindicating  his 
right  to  it  in  the  form  of  a  reduction  of  Alexander's  deathbed  deed,  so  as  to  take  the 
estate  of  Boquhanran  out  of  the  operation  of  the  deathbed  deed.     When  that  action  came 
before    the  Second  Division  it  was  found  to  be  attended  with  a  very  great  deal   of 
difBculty  upon  its  own  merits.     I  am  not  going  to  say  anything  about  the  merits  of  that 
case,  for  they  are  not  here,  and  do  not  bear  upon  the  present  question ;  but  when  the 
Court  came  to  a  conclusion  on  the  merits,  and  pronounced  judgment  in  favour  of  Mr. 
Dunn   Pattison,  as  far  as  the  superiority  was  concerned,  they  found  that,  the  dominium 
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utile  having  been  resigned  by  Alexander  into  his  own  hands  adperpetuam  remanentiam^ 
the  destination  of  that  dominium  utUe  in  William's  deed  had  thereby  been  evacuated, 
and  that  Mr.  Park,  the  heir-at-law,  was  the  party  who  was  entitled  to  succeed  to  Uie 
dominium  utile  of  these  lands,  and  was  therefore  entitled  to  reduce  the  deathbed  deed 
in  so  far  as  they  were  concerned.  But  unfortunately  it  appeared  by  that  time  as  if  the 
judgment  in  the  previous  case  at  Mr.  Park's  instance  rather  cut  him  out  from  that, 
because  unquestionably  the  dominium  utile  was  conveyed  by  William's  deed ;  and, 
therefore,  to  say  the  least  of  it,  it  was  extremely  doubtful  wliether,  without  some 
alteration  on  that  previous  judgment  of  27th  March  1865,  William  Park,  as  heir-at-law, 
could  vindicate  the  dominium  utile  of  these  lands  to  himself.  Now,  it  was  in  these 
circumstances  that  I  took  the  liberty,  with  the  concurrence  of  the  other  Judges  of  the 
Second  Division,  of  calling  attention  to  this  matter,  and  suggesting  that,  if  the  case 
were  taken  to  appeal,  as  I  supposed  it  would  be,  some  means  should  be  taken,  in  review- 
ing the  judgment  in  the  previous  action,  to  prevent  it  having  a  prejudicial  effect  against 
the  heir-at-law  as  regarded  the  dominium  utUe  of  Boquhanran ;  and  the  consequence 
was,  that  the  House  of  Lords,  acting  upon  that  suggestion,  and  being  satisfied  [g79]  ^ 
its  justice,  appended  to  their  judgment  of  affirmance  in  the  first  case  a  declaration 
specially  applicable  to  Boquhanran.  The  judgment  is  thus  expressed : — *' The  judgment 
is  hereby  affirmed,  subject  to  the  following  declaration,  that  the  pursuer,  as  curator  for 
the  heir-at-law  of  Alexander  Dunn,  has  good  title  to  sue  for  reduction  of  the  trost- 
disposition  of  the  said  Alexander  Dunn,  in  so  far  as  it  conveys  the  plenum  dominium  of  the 
lands  of  Boquhanran,  but  only  to  the  effect  of  enabling  the  said  curator  to  vindicate  the 
claim  of  the  said  heir-at-law,  as  such,  to  the  dominium  utile  of  the  said  lands,  subject 
to  such  feu-duty  or  other  rights  as  would  have  been  exigible  by  or  have  belonged  to  the 
owner  of  the  dominium  directum^  if  there  had  been  no  consolidation  by  Alexander 
Dunn ;  and  remit  to  the  Court  of  Session,  with  this  declaration,  to  proceed  in  accoidanoe 
therewith."  Now,  as  I  read  that  judgment  of  the  House  of  Lords,  it  does  not  touch 
the  judgment  of  the  Court  of  Session  except  as  regards  the  lands  of  Boquhanran,  and 
it  does  not  direct  any  further  proceedings  to  be  taken  in  this  Court  except  as  regards 
the  lands  of  Boquhanran,  and  it  declares  and  specifies  most  particularly  to  what  effeet 
it  is  that  the  judgment  is  to  be  qualified  in  so  far  as  regards  the  lands  of  Boquhanran. 
Whether,  for  the  purpose  of  giving  full  and  complete  effect  to  that  declaration,  it  maj 
be  necessary  in  the  original  action  to  pronounce  any  further  interlocutor  I  do  not  far 
the  present  inquire ;  but,  supposhig  it  to  be  both  proper  and  necessary,  any  interlocoior 
which  can  be  pronounced  under  that  remit  must,  in  my  apprehension,  be  confined 
exclusively  to  the  lands  of  Boquhanran,  and  cannot  touch  any  of  the  other  sabjecti 
embraced  in  the  original  action.  And,  therefore,  I  do  not  see  how  there  can  be  any  & 
pendens,  in  respect  of  which  we  cannot  entertain  this  process  of  declarator,  or  tbt 
there  can  be  any  question  whether  this  case  or  the  previous  cause,  viewed  as  a  still 
depending  cause,  is  the  proper  place  to  give  effect  to  the  judgment  which  we  are  {i^ 
pared  to  pronounce  upon  the  merits  of  this  declarator,  because  1  think  that  premis 
case  is  to  all  intents  and  purposes  exhausted,  except  in  so  far  merely  as  regards  the 
necessity  or  convenience  of  having  some  further  interlocutor  specially  applicable  to  the 
lands  of  Boquhanran.  I  am  very  sorry  to  have  detained  your  Lordships  so  long  in 
expounding  this  matter,  but  as  my  acquaintance  with  this  case  is  perhaps  greater  tban 
some  of  your  Lordships  possess,  I  thought  it  was  right  to  give  as  clear  a  history  as  I 
could  of  the  whole  proceedings. 

The  result  is,  that  I  think  a  judgment  ought  to  be  pronounced  in  favour  of  tl^ 
pursuer  in  terms  of  the  declaratory  conclusions  of  the  summons,  and  repelling  ^ 
defences  which  have  been  stated  by  Mr.  Black  against  these  conclusions. 

Lord  Justice-Clkrk. — After  the  very  full  and  conclusive  statement  of  your  Lord- 
ship I  have  very  little  to  add.  I  come  to  the  same  result  without  any  hesitation.  He 
action  of  declarator  concludes  at  the  instance  of  the  heir-at-law  that  he  has  right  to  the 
plenum  dominium  of  the  lands  of  Kilbowie.  I  think  there  can  be  no  doubt  that  that 
action  is  a  competent  proceeding,  because  when  he  was  making  up  his  titles  to  the  lani^ 
he  has  been  interrupted  by  a  claimant  who  alleges  a  better  title,  and  I  think  it  cann^ 
makethe  action  incompetent  that  that  which  proves  his  right  to  prevail  in  his  declarator i* 
a  previous  judgment  of  this  Court.  If  I  could  look  upon  the  action  of  declarator  as  a 
kind  of  supplement  to  thi  judgment  already  pronounced  I  think  it  would  be  a  different 
question,  but  in  the  present  circumstances  I  cannot  doubt  that  a  declarator  is  not  only 
competent,  but  was  the  proper  and  appropriate  proceeding.     The  defenders  are  James 
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Black  and  Dunn's  Trustees.  James  Black  appears  for  his  own  interest.  The  pleas  put 
on  record  by  Dunn's  Trustees  relate  to  the  matter  of  accounting,  and  with  those  we 
need  not  deal  at  present.  Mr.  Black  does  not  say  that  he  is  entitled  to  the  plenum 
dominium^  which  is  the  subject  of  this  suit  He  does  not  allege  that  he  has  a  right  to 
the  property  that  is  claimed.  He  certainly  does  not  allege  that  he  has  a  right  to  the 
superiority  title  of  Kilbowie,  and  he  thereby  admits  that  that  superiority  title  must  pass 
to  the  heir-at-law,  and  substantially  that  the  deathbed  deed,  as  far  as  that  is  concerned,  has 
been  reduced.  But  then  he  says,  that  he  is  entitled  to  the  dominium  utile  [680]  ^^ 
these  lands.  There  is  no  estate  corresponding  to  his  claim  in  existence  at  present, 
because  the  original  right  of  the  vassal  which  William  Dunn  had  has  been  extinguished 
by  consolidation,  and  consequently  the  substance  of  Mr.  Black's  plea  is  that  he  is 
entitled  to  have  that  dominium  utile  again  separated  from  the  superiority  title  on  the 
terms  on  which  it  was  held  by  William  Dunn,  and  conveyed  to  him.  JTow,  I  am  of 
opinion,  in  the  first  place,  that  there  is  no  ground  whatever  upon  which  this  plea  can 
be  sustained ;  for  this  simple  reason,  that  although  the  dominium  utile  of  Kilbowie  was 
contained  in  William's  deed,  and  fell  under  the  destination,  that  destination  has  been 
evacuated  by  the  consolidation  of  the  dominium  utile  with  the  dominium  directum ;  and 
as  the  superiority  never  belonged  to  William  at  all,  the  destination  is  at  an  end,  and, 
of  course,  Mr.  Black's  right  to  it  is  at  an  end  along  with  it.  If  the  question,  therefore, 
had  arisen  in  the  former  action,  and  Mr.  Black  had  contended  in  regard  to  Kilbowie 
what  the  heir-at-law  afterwards  successfully  contended  with  regard  to  Boquhanran,  that 
although  the  superiority  title — the  only  title  subsisting  to  the  lands — was  in  favour  of 
the  heir-at-law,  he  was  entitled  to  have  it  declared  that  the  dominium  utile  must  pass 
to  him  under  the  destination,  it  is  too  plain  for  argumcQt  that  that  plea  must  have  been 
repelled. 

But  then  it  is  said  it  is  res  judicata  that  this  estate  of  the  dominium  utile  is  not- 
withstanding to  pass  to  Mr.  Black,  and  that  is  discovered  in  the  judgment  of  the  Second 
Division.  I  can  find  nothing  that  warrants  such  a  conclusion.  The  dominium  utile  is 
not  mentioned  in  the  judgment,  but  the  title  which  Alexander  Dunn  had  at  his  death, 
and  which  he  conveyed  to  his  trustees  under  his  deathbed  deed,  was  the  superiority 
title,  in  which  was  absorbed  the  dominium  utile — the  old  right  of  the  vassal  which  had 
come  to  an  end.  Now,  that  never  belonged  to  William  Dunn  at  all,  and  therefore  it 
cannot  possibly  be  brought  under  the  first  limb  of  the  judgment ;  and  as  it  cannot  be 
brought  under  the  first  limb  of  the  judgment,  the  deathbed  deed  stands  at  this  moment 
reduced  by  the  very  terms  of  the  second  limb  of  the  judgment,  carrying  with  it  the 
superiority  title  of  the  lands  of  Kilbowie,  which  embraced  the  whole  estate. 

I  have  thought  it  right,  though  only  recapitulating  what  your  Lordship  has  very 
fully  expressed,  to  state  the  ground  of  my  opinion  upon  this  matter,  because  I  should 
not  have  been  disposed  in  the  least  to  have  held  that  this  judgment  was  only  an 
interim  or  tentative  judgment — a  judgment  fixing  principles  to  be  applied  afterwards. 
It  was  a  judgment  on  the  title  in  the  action  of  reduction,  and  that  title  is  either  finally 
sustained  or  finally  repelled,  and  where  it  is  finally  sustained  the  deed  stands  reduced 
at  this  moment,  and  there  can  be  no  further  question  about  it.  Neither  should  I  have 
been  disposed  to  give  the  effect  contended  for  to  the  word  "settle,"  which  I  read 
truly  to  mean  nothing  more  than  this,  that  the  lands  fell  under  the  destination  in 
William's  deed ;  but  in  the  view  I  have  expressed  it  is  quite  unnecessary  to  deliver 
any  opinion  on  that  matter.  The  real  perplexity — if  perplexity  there  be— has  arisen 
from  the  use  made  of  the  question  in  regard  to  lioquhanran,  which  in  truth  had  no 
relation  to  this  question  at  all.  The  ease  of  Boquhanran  is  exactly  the  converse  in  one 
view,  because  the  superiority  title  there  fell  under  the  destination  of  William's  deed, 
and  therefore  it  was  argued  that  it  was  necessary  to  appeal  to  the  judgment  in  order  to 
make  good  the  undoubted  claim  of  the  heir-at-law  to  the  dominium  utUe.  But,  in  the 
first  place,  no  such  demand  was  made  here  by  Mr.  Black,  who  was  the  proper  person  to 
have  made  it,  if  there  had  been  any  such  claim ;  and  in  the  second  place,  there  were  no 
materials  for  making  such  a  claim,  seeing  that  the  destination  in  William's  deed,  as  re- 
garded the  dominium  utile  of  Kilbowie,  had  been  evacuated  and  entirely  extinguished 
bj  the  consolidation. 

On  these  grounds,  I  entirely  concur  with  the  view  which  your  Lordship  has  taken. 
X  do  not  think  that  there  is  anything  further  to  be  done  in  the  former  action.  In  my 
opinion  it  neither  requires  nor  admits  of  any  variation,  and  I  should  think  that  any 
further  procedure  in  it  was  unnecessary  for  the  purposes  of  this  case,  and  incompetent. 
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Lord  Cowan. — Adopting  the  explanatory  statement  which  has  just  been  made,  and 
the  general  views  stated  by  his  Lordship  in  the  chair,  my  object  in  the  few  [681]  ^^ 
servations  I  have  to  make  on  the  case  will  be  to  state  the  grounds  on  which  the  com- 
petency of  this  action  of  declarator,  and  the  judgment  pronounced  in  it  on  the  merits, 
ought,  in  my  opinion,  to  be  determined. 

The  object  of  the  action  is  to  have  it  declared  that  certain  lands  called  Kllbowie 
belong  to  the  heir-at-law  (represented  by  the  pursuer  Mr.  Barstow)  of  the  deceased 
Alexander  Dunn  in  pleno  dominio,  this  being  maintained  by  the  pursuer  to  be  the 
necessary  sequence  of  a  judgment  pronounced  by  this  Court  on  27th  March  1865,  aod 
affirmed  in  the  House  of  Lords  on  23d  July  1868. 

The  action  in  which  those  judgments  were  pronounced  was  instituted  by  the  heii-atr 
law  of  Alexander  Dunn,  on  the  ground  that  his  disposition  and  settlement  was  executed 
on  deathbed,  and  was  therefore  ineffective  to  caiTy  heritable  estate  away  from  the  heir 
entitled  to  succeed  to  the  heritage,  supposing  no  such  deed  to  have  been  executed.  The 
heir-at-law  of  a  deceased  has  no  right  to  challenge  a  deathbed  deed,  except  in  so  far  as 
it  is  to  his  prejudice, — that  is,  in  so  far  as  it  excludes  him  from  taking  heritage  which 
otherwise  the  law  would  have  given  to  him.  It  follows  that  where  lands  and  heritages 
are  possessed  under  a  settlement  destining  them  on  the  death  of  the  possessor  to  sub- 
stitute heirs  other  than  the  heir^t-Iaw,  there  is  no  room  for  a  challenge  at  his  instance 
of  a  deathbed  deed  with  regard  to  such  heritages.  His  title  depends  upon  his  interest 
in  the  succession,  and  the  want  of  interest  is  destructive  of  his  title  to  impugn  the 
validity  of  the  deed.  The  only  title  and  interest  to  challenge  the  deed  are  in  the  heir 
of  provision — the  heir-substitute  entitled  to  take  up  the  succession  supposing  the  death- 
bed deed  had  not  been  executed. 

Alexander  Dunn  did,  at  the  time  of  his  death,  possess  lands  conveyed  to  him  by 
the  settlement  of  his  brother  William,  which,  upon  his  death  intestate,  were  destined 
to  heirs-substitute ;  and  he  did  further  possess  heritages  destined  to  his  heirs  and 
successors,  which,  on  his  death  intestate,  fell  to  his  heir-at-law.  This  was  specially 
set  forth  in  the  record  of  the  action  in  which  the  interlocutor  to  be  immediately  noticed 
was  pronounced  ;  and  schedules  of  the  several  lands  alleged  to  stand  in  the  one  situaiaon 
and  in  the  other  were  specially  set  forth  and  referred  to  in  the  averments  of  the  parties. 
The  deathbed  deed  which  the  pursuer  brought  under  reduction  dealt  with  the  whdc 
lands  and  heritages  possessed  by  Alexander  Dunn  at  the  time  of  his  death ;  and  the 
pursuer,— on  the  ground  that  no  valid  substitution  settling  the  lands  which  had 
belonged  to  William  Dunn  on  substitutes  other  than  the  heir-at-law  had  been  created 
to  which  any  legal  effect  could  have  been  given,  supposing  Alexander  to  have  died 
intestate, — maintained  that,  as  heir-at-law,  he  was  entitled  to  have  the  deed  set  aside  as 
regarded  the  whole  heritages  possessed  by  Alexander  Dunn,  no  matter  whether  in  the 
one  situation  or  the  other.  Such  was  the  nature  of  the  action,  its  object  and  effect 
The  Court  held  that  there  was  a  valid  and  subsisting  substitution  created  by  WiUiam's 
deed  to  the  heritages,  by  which  Alexander  was  called  to  the  succession  in  the  firrt 
place,  and  which  must  have  received  effect  on  Alexander's  death  intestate.  The  c<ma- 
quence  was,  that  Alexander's  heir-at-law  had  no  interest,  and  consequently  no  title,  te 
set  aside  the  deathbed  deed  in  regard  to  such  heritages.  His  only  title  was  to  han  it 
set  aside  as  to  heritages  which  would  have  come  to  him  as  heir-at-law,  for  to  that  extest 
alone  his  rights  were  prejudiced. 

The  interlocutor  pronounced  by  the  Court  gave  effect  to  these  principles.  Tie 
pursuer's  title  was  sustained  in  so  far  as  his  rights  as  heir-at-law  were  prejudiced; 
that  is,  in  so  far  as  the  deed  conveyed  lands  which  Alexander,  the  granter  of  the  deed, 
possessed  and  enjoyed  under  titles  which  on  his  death  intestate  would  have  opened  the 
succession  to  the  pursuer  as  his  heir-at-law.  But  the  objections  to  his  title  v«« 
sustained  in  so  far  as  the  deathbed  deed  operated  as  a  conveyance  of  the  heritaW* 
estate  which  belonged  to  William  Dunn,  and  stood  settled  on  substitute  heirs  bj  hl> 
disposition  and  settlement.  I  do  not  think  that  any  other  view  of  the  interlocutor  caD 
be  reasonably  taken.  For  my  own  part,  I  could  not  have  concurred  in  an  interlocntcs 
having  any  other  meaning  or  effect ;  and  although  a  great  deal  has  been  said  as  to  the 
effect  of  the  word  "  settled  "  in  this  interlocutor,  it  creates  no  real  difficulty  whai  the 
questions  at  issue  between  the  parties,  and  disposed  of  by  the  interlocutor,  are  kept  m 
view.  The  punctum  temporis  for  determining  the  state  of  Alexander's  title  to  his 
several  [682]  heritages,  so  as  to  determine  the  heir-at-law's  right  to  set  aside  the  death- 
bed deed,  is  the  date  of  its  execution,  or  rather  the  date  of  Alexander's  death,  for  the 
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two  dates  are  the  same  as  to  this  matter  ;  and  hence,  in  any  question  as  to  the  application 
of  the  finding  in  the  interlocutor  that  the  pursuer  had  no  title  to  reduce  the  deathhed 
deed  as  regarded  the  heritage  settled  by  William  Dunn's  deed,  this  necessarily  falls  to 
be  solved  by  the  inquiry,  did  Alexander,  at  the  time  of  his  deathbed  deed,  possess  such 
estate  under  the  destination  of  them  fixed  by  William's  deed  ?  And  in  any  question  as 
regards  heritage  alleged  to  be  within  the  operation  of  the  reductive  decerniture,  this, 
in  like  manner,  falls  to  be  solved  by  the  title  on  which  such  heritage  was  possessed  by 
Alexander  at  the  date  of  his  deathbed  deed.  This  view  of  the  effect  of  the  interlocutor 
is  alone  consistent  with  the  averments  of  the  parties,  and  specially  with  the  two 
schedules  embodied  in  the  record,  and  professing  to  set  forth  the  whole  lands  possessed 
by  Alexander  Dunn,  and  descendible,  should  he  die  intestate,  to  his  heirs-at-law  in  the 
one  case,  and  to  the  heirs  called  by  the  substitution  in  William  Dunn's  deed  in  the 
other. 

Taking  this  to  be  the  correct  view  of  the  former  action,  and  of  the  principle  of  con- 
struction applicable  to  the  interlocutor  pronounced  in  it,  the  present  contention  of  the 
pursuer  admits  of  easy  solution.     The  lands  in  question  are  those  of  Kilbowie.     On 
what  title  was  it  that  these  lands  were  possessed  by  Alexander  Dunn  at  the  date  of  his 
deathbed  deed?    Was  it  a  title  under  which,  had  he  died  intestate,  his  heir-at-law 
would  have  succeeded)    I  apprehend  that  no  doubt  whatever  exists  on  this  point.    The 
title  completed  in  his  person  was  such  as  inevitably  to  carry  the  plenum  dominium  of 
the  lands  to  his  heir-at-law.     He  had  succeeded,  indeed,  to  the  dominium  utile  of  those 
lands  under  the  deed  of  William,  and  subject  to  the  substitutional  rights  thereby  created 
in  the  event  of  his  death  intestate.     But  by  the  express  terms  of  that  deed  he  had  un 
limited  powers  of  disposal  of  these  lands ;  and  it  is  beyond  all  doubt  that  the  substitu- 
tions created  by  William's  deed  might  be  altered  by  him  at  his  pleasure,  or  that  he 
might  have  disposed  of  the  lands  to  strangers.     But  what  he  actually  did  was  tanta- 
mount to  this  in  its  legal  effect.     After  his  brother's  death  he  purchased  the  dominium 
directum,  or  superiority  of  the  lands,  from  the  overlord,  and  took  a  conveyance  thereto 
in  favour  of  himself,  his  heirs  and  assignees.     Thereafter  he  completed  his  title  to  the 
dominium  utile,  and  resigned  the  same  in  his  own  hands  as  superior  in  the  terms  and 
to  the  effect  your  Lordship  has  explained.     He  thereby  effected  a  consolidation  of  the 
dominium  utile  with  the  dominium  directum.     He  no  longer  had  two  estates  in  his 
person,  but  one  only — the  plenum  dominium — and  in  that  estate  alone,  destined  to  him- 
self, and  his  heirs  and  successors,  he  had  stood  invested  since  1852  till  his  death.     The 
answer,  therefore,  to  the  question,  on  what  title  Alexander  possessed  at  the  date  of  the 
deathbed  deed,  is  and  can  be  no  other  than  that  it  was  a  title  which,  on  his  death  intes- 
tate, must  have  carried  the  estate  to  his  heir-at-law.     Hence  his  interest,  and  therefore 
his  title,  to  set  aside  the  deathbed  deed. 

On  this  simple  view  of  the  question  at  issue  I  arrive  at  the  conclusion  that  Kilbowie 
is  within  the  heritages  to  which  the  reductive  decree  applies,  and  it  is  excluded  from 
those  to  which  the  objections  to  the  pursuer's  title  were  sustained.  It  was  heritage 
possessed  by  the  granter  of  the  deed  at  the  time  of  his  death,  descendible  to  his  heir-at- 
law.  As  such  it  was  included  in  the  schedule  of  those  lands  set  forth  as  standing  in  the 
same  situation.  And  at  the  date  of  Alexander's  death  it  was  not  heritage  settled  by 
William  Dunn's  deed  of  1830  upon  substitute  heirs,  by  whom  it  could  have  been  taken 
on  Alexander's  death  intestate. 

One  word  as  to  the  competency  of  this  declaratory  action.  A  doubt  having  been 
stated  by  the  defender  as  to  the  true  meaning  of  the  interlocutor,  and  this  doubt  having 
been  acted  on  to  the  effect  of  opposing  the  completion  of  the  pursuer's  title  to  the  lands 
of  Kilbowie,  it  was  the  proper  course  for  the  pursuer  to  bring  such  an  action  as  the  present. 
In  no  more  suitable  or  less  expensive  manner  could  the  judgment  of  the  Court  be 
obtained,  as  to  whether  Kilbowie  was  under  the  interlocutor  now  claimable  by  him  as 
his  exclusive  and  absolute  property.  It  was  so  if  that  view  of  the  proceedings  in  the 
former  action  for  which  he  con-[883]"^6"^^®d  i^  \\(i\^  to  be  correct.  Assuming  that  to 
be  the  judgment  of  the  Court,  he  will  be  free  to  compieto  his  titles  to  the  plenum 
datninium  of  Kilbowie,  and  he  could  only  obtain  such  judgment  in  an  action  like  the 
present.  I  concur  in  the  views  which  have  been  stated  on  this  point  by  your 
Lordship. 

After  what  has  been  so  fully  explained  with  regard  to  the  declaration  as  to 
Boquhanran,  contained  in  the  judgment  of  the  House  of  Lords,  no  observations  from 
me  are  necessary.     All  I  shall  say  is,  that,  in  the  judgment  pronounced  as  to  those 
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lands  and  the  result  arrived  at  by  this  Court,  we  acted  on  the  same  principles  to  which 
we  will  give  effect  in  this  case  by  decerning  in  favour  of  the  pursuer. 

As  regards  the  defences  stated  to  this  action,  I  see  no  room  for  the  plea  of  lis  alibi 
pendens,  nor  for  the  plea  of  res  judicata^  seeing  that,  according  to  the  views  which  I 
have  stated,  judgment  in  the  pursuer's  favour  in  terms  of  the  conclusions  of  declaratoi 
will  in  reality  be  no  more  than  giving  practical  effect,  as  regards  the  lands  of  Kilbowie, 
to  the  principles  recognised  by  the  findings  in  the  final  interlocutor  in  the  former  action. 

Lord  Deas. — After  the  full  explanation  and  history  which  your  Lordship  htf 
given  of  this  case,  the  only  difficulty  that  I  entertain  about  it  may  be  very  shortly 
stated.     Alexander  Dunn  left  a  deed  of  settlement  by  which  he  conveyed  in  a  certain 
way  all  his  heritable  estate  belonging  to  him,  or  which  might  belong  to  him  at  his 
death,  whether  he  had  succeeded  to  it  through  his  brother  William,  or  whether  he  had 
acquired  it  himself.     An  action  of  reduction  of  that  deed  was  brought  by  his  heir-^t- 
law  upon  the  head  of  deathbed,  and  one  of  the  answers  which  was  made  to  that  action 
was  that  certain  of  the  subjects  destined  by  the  deed  of  William  in  a  certain  way  had 
never  been  taken  up,  and  the  destination  had  never  been  evacuated  by  Alexander. 
The  interlocutor  which  was  pronounced  by  the  Second  Division  sustained  the  objections 
to  the  title  of  the  pursuer  to  sue  the  reduction  in  so  far  as  the  trust-disposition  and 
settlement  operated  as  a  conveyance  of  the  heritable  estate  formerly  belonging  to 
William,  and  settled  by  his  disi)osition  and  settlement  dated  17th  April  1830.    But 
that  judgment  did  not  determine  with  reference  to  all  the  subjects  whether  they 
belonged  to  the  one  class  thus  indicated  or  to  the  other.     It  did  not  determine,  in  ex- 
press words  at  least,  whether  Boquhanran  belonged  to  the  one  class  or  to  the  other, 
nor  whether  Kilbowie  belonged  to  the  one  class  or  to  the  other.     The  question,  to 
which  class  each  of  these  estates  belonged,  appears  to  me  to  have  been  a  question 
clearly  involved  in  that  action,  comi>etent  to  be  entertained  in  that  action,  and  falling 
properly  to  be  decided  in  it.     Accordingly,  when  the  case  went  to  the  House  of  Lords 
it  was  decided  by  the  declaration  embodied  in  the  judgment  that  Boquhanran  (dis- 
tinguishing, to  a  certain  extent,  between  property  and  superiority),  fell  under  the  one 
class  and  not  under  the  other.     The  House  of  Lords  declined  to  entertain  the  question 
whether  Kilbowie  fell  under  the  same  rule  or  not,  because  they  said  the  argmnoit 
before  them  had  been  closed,  and  had  been  confined  solely  to  the  question  with  refe^ 
ence  to  Boquhanran,  and  therefore  they  would  not  listen  to  any  question  about  Kil- 
bowie, because  that  question  came  too  late  to  be  entertained  by  them  at  the  stage  at 
which  it  was  brought  forward.     They  remitted  the  cause  to  this  Court  with  a  declaii- 
tion  in  regard  to  Boquhanran.     The  cause  comes  back  accordingly  to  this  Court,  un- 
doubtedly without  being  exhausted.     To  what  extent  it  is  not  exhausted  is  ano^ier 
matter,  but  it  does  come  back  to  this  Court  without  being  exhausted,  and  with  reference 
to  Boquhanran  the  Court  are  to  proceed  in  accordance  with  the  declaration  which  is 
inserted  in  that  judgment.     I  do  not  say  that  that  is  an  express  remit  to  consider  tk 
case  of  Kilbowie,  but  my  difficulty  is  to  find  that  there  is  anything  there  that  exclude 
the  consideration  of  the  case  of  Kilbowie.     Boquhanran  had  not  been  specially  dealt 
with  before ;  and  Kilbowie  had  not  been  specially  dealt  with  below.     Both  of  them 
were  included  in  the  action,  and  both  of  them  were  included  in  the  appeal,  and  both 
might  have  been  disposed  of  by  the  House  of  Lords  had  both  been  argued.    It  b  » 
strong  thing  to  say,  that  when  the  cause  comes  back  to  this  Court  it  is  not  to  be  open 
to  consider  with  reference  to  Kilbowie  which  class  it  fell  under,  in  the  [684]  same  vet 
as  the  House  of  Lords  had  considered  with  reference  to  Boquhanran  which  class  it  fell 
under.     But  assuming  the  words  "  in  accordance  therewith  "  to  be  read  "  in  accordance 
with  the  declaration  with  reference  to  Boquhanran,"  it  might  be  contended,  though  I 
do  not  think  it  has  been  contended,  that  that  implies  that  you  are  to  deal  with  Kilbovie 
in  the  same  way  as  Boquhanran.     I  do  not  think  it  implies  that.     But  there  isnothMg 
inconsistent  with  that  declaration  iu  taking  up  the  question  with  reference  to  Kilbowie; 
and  I  am  free  to  confess  that  if  I  had  been  left  to  myself,  looking  to  what  was  said  in 
the  House  of  Lords  about  the  reason  why  they  would  not  go  into  the  question  aboat 
Kilbowie,  my  construction  would  have  been  that  it  was  perfectly  competent,  right,  and 
proper  for  the  Second  Division  to  take  up  the  question  which  they  had  not  specially 
disposed  of  before,  as  to  whether  this  estate  of  Kilbowie  fell  within  the  one  class  or 
the  other, — the  estate  being  comprehended  in  the  action,  but  not  touched  by  the  judg- 
ment.    If  that  be  so,  it  comes  to  be  very  difficult,  I  think,  to  say  that  a  separate  action 
is  competent  to  have  it  found  and  declared  in  terms  of  the  conclusions  of  thissummon^ 
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because  that  is  taking  away  from  the  Second  Division  the  question  which  is  involved 
in  the  action  before  them,  and  which  it  belonged  to  them  to  decide  and  dispose  of.  If, 
for  instance,  we  had  come  to  the  opposite  conclusion  from  what  your  Lordships  are 
inclined  to  come  to,  about  the  law  with  reference  to  Kilbowie^  I  do  not  see  that  we 
could  have  held  that  it  was  to  a  certainty  in  consistency  with  the  views  of  the  other 
Division.  It  would  have  been  the  reverse  so  far  as  I  can  gather ;  and,  if  we  could  come 
to  the  one  conclusion  properly,  we  might  just  as  regularly  have  come  to  the  other. 
The  instances  given  by  your  Lordship  appear  to  me  to  refer  to  exhausted  causes — 
causes  no  longer  depending  in  Court ;  and  when  there  is  a  final  judgment  of  that  kind, 
a  question  may  be  raised  in  the  shape  of  a  declarator  as  to  the  fair  legal  inference  to  be 
deduced  from  that  judgment.  But  this  is  a  depending  cause — a  cause  which  involves 
this  very  question ;  and  if  it  had  not  been  to  some  extent  overlooked,  it  would  have 
fallen  to  have  been  decided;  and,  indeed,  for  anything  I  see,  it  would  have  been 
decided  in  the  House  of  Lords  if  there  had  been  full  and  timeous  argument  about  it 
That  is  the  difficulty  I  have ;  and  the  moment  you  get  into  a  question  of  whether  it  is 
res  judicata  or  not,  that  just  increases  the  difficulty  of  our  interfering  and  dealing  with 
it  in  this  form. 

But  while  I  entertain  that  doubt  and  difficulty,  I  do  not  think  it  would  be  right  for 
me,  after  all  that  has  been  said,  to  withhold  my  opinion  on  the  merits  of  the  action 
which  I  could  only  do  with  propriety  on  the  supposition  that  I  am  undoubtedly  right 
upon  the  other  point  And,  therefore,  I  think  it  right  to  say  that  on  the  merits  I  have 
no  more  doubt  or  difficulty  than  your  Lordships  have.  I  think  the  consolidation  of 
the  two  titles  of  the  dominium  directum  and  the  dominium  utile  by  Alexander  was  un- 
doubtedly an  evacuation  of  the  destination  in  his  brother  William's  deed.  The  question 
with  reference  to  Boquhanran  was  obviously  to  my  mind  a  much  more  difficult  and 
nice  question  than  that  as  to  Kilbowie,  because  there  there  arose  the  very  delicate  and 
difficult  question  as  to  the  separation  of  the  dominium  utile  from  the  dominium  directum 
after  they  had  been  consolidated, — ^the  question  whether,  if  the  view  taken  was  right 
with  reference  to  the  one  dominium^  it  should  not  also  have  been  applied  to  the  other. 
There  is  no  question  of  that  kind  here,  because  here  the  superiority  is  acquired  by 
Alexander  after  his  brother's  death ;  and  he  consolidated  it  with  the  dominium  utile, 
which  he  was  perfectly  entitled  to  take  up  if  he  chose  ;  and,  as  for  the  destination  he 
was  entitled  to  evacuate  it  if  he  chose.  He  consolidated  the  property  with  the 
superiority  which  belonged  to  himself ;  and  according  to  all  the  rules  and  principles  of 
onr  law,  the  property  was  merged  in  the  superiority.  On  the  whole,  though  I  have 
difficulty  about  the  matter  of  form,  I  have  no  difficulty  whatever  in  agreeing  with  your 
Ix>rdship8  on  the  far  more  important  question  as  to  the  merits. 

Lord  Benholme. — My  opinion  in  this  case  involves  the  consideration  of  the  sound 
construction  to  be  put  upon  an  interlocutor  of  this  Court,  bearing  date  27th  March 
1865,  pronounced  in  an  action  of  reduction  raised  by  the  heir-at-law  [686]  o^  the  late 
Alexander  Dunn,  to  set  aside  a  settlement  of  his  whole  estate  executed  by  Alexander 
on  the  ground  of  deathbed. 

I  am  anxious  to  set  out  distinctly  my  views  as  to  the  true  meaning  and  effect  of 
this  interlocutor,  because  I  look  upon  it  as  the  hinging  point  of  the  present  case. 

Two  different  constructions  have  been  put  upon  this  interlocutor.  If  the  view  for 
^wliich  I  contend  be  adopted  as  the  sound  one,  it  appears  to  me  that  all  difficulty  in  the 
^vray  of  the  pursuer's  success  in  the  present  declarator  is  removed.  If,  on  the  other 
band,  the  more  rigid  construction  for  which  the  defender  contends  were  admitted  and 
pressed  as  a  rea  judicata  against  the  pursuer,  I  cannot,  as  at  present  advised,  see  any 
satisfactory  solution  of  the  difficulties  that  would  attach  to  the  pursuer's  case.  Let  me 
here  add  that,  in  a  late  important  debate  in  the  present  case,  the  soundness  of  this  more 
rig^d  construction  of  the  interlocutor,  and  the  necessary  consequences  to  which  it  led 
in  favour  of  the  defenders,  were  maintained  by  a  distinguished  counsel  (Lord  Gifford), 
now  a  member  of  this  Court,  in  one  of  the  ablest  of  the  many  able  addresses  which  I 
liave  heard  fall  from  him. 

In  the  action  of  reduction  the  fact  of  deathbed  was  admitted.  As  a  necessary  con- 
sequence, the  heir's  title  and  interest  to  reduce  was  admitted,  in  so  far  as  related  to 
such  portions  of  Alexander's  estate  as  had  not  been  derived  from  his  brother  William. 
^W'illiam  had  left  a  settlement  which  embraced  his  whole  estate,  in  the  whole  of  which 
Alexander  was  appointed  the  first  disponee  or  institute.  But  the  settlement  contained 
a   substitution  after  Alexander  of  various  stranger  substitutes  to  the  prima  facie  ex- 
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elusion  of  his  heir-at-law.  This  last  circumstance  led  to  a  defence  on  the  part  of  those 
substituted  heirs  of  provision,  to  the  effect  that  the  heir-at-law,  being  excluded  from 
the  succession  by  William's  settlement,  had  no  interest  to  reduce  Alexander's  deathbed 
deed,  in  so  far  as  William's  estates  were  concerned.  The  heir-at-law  made  a  reply, 
which,  had  it  been  successful,  would  have  opened  the  way  to  a  total  reduction  of 
Alexander's  settlement.  This  contention  was  founded  upon  certain  specialties  in 
William's  deed,  which,  it  was  argued,  deprived  it  of  all  feudal  effect  in  regard  to  the 
various  substitutions.  As  to  this  plea,  it  is  here  only  necessary  to  say  that  it  formed 
the  main,  if  not  the  only,  subject  of  discussion  between  the  parties  in  the  debate  which 
immediately  preceded  the  interlocutor  of  27th  March  1865.  That  interlocutor  had  an 
important  effect  on  the  case.  In  the  first  place,  the  plea  of  the  heir-at-law,  that  he  was 
entitled  to  have  a  total  reduction  of  the  deathbed  deed  in  respect  of  the  absolute  ineffi- 
cacy  of  William's  deed  to  make  any  substitutions  to  the  exclusion  of  the  heir's  interest, 
was  repelled.  And,  secondly,  the  interlocutor  ascertained  in  a  distinct  manner  the 
extent  to  which  the  heir's  interest,  and  consequently  his  title  to  reduce,  was  exdadei 
The  Court  were  of  opinion  that  the  following  plea  in  law,  maintained  by  one  of  the 
defenders,  stated  in  its  first  sentence  the  law  of  the  case  correctly ;  but  in  copying  the 
latter  sentence  of  the  plea  they  made  an  important  alteration  of  one  word.  The  plea 
to  which  I  refer  was  as  follows : — "  William  Park,  in  whose  right  the  pursuer  sues,  has 
no  title  to  challenge  Alexander  Dunn's  trust-deed  and  settlement,  except  in  so  far  as 
that  deed  conveys  away  subjects  to  which  the  said  William  Park  would  have  succeeded 
as  heir-at-law  of  Alexander  Dunn.  He  has  no  title  to  sue  the  present  action  as  regards 
any  lands  and  heritages  which  belonged  to  William  Dunn,  and  were  conveyed  by  his 
settlement."  The  interlocutor  of  the  Court  was  thi3 : — "  Sustain  the  objection  to  the 
title  of  the  pursuer  to  sue  for  reduction  of  the  trust-disposition  of  the  deceased  Alexander 
Dunn,  in  so  far  as  the  same  operates  as  a  conveyance  of  the  heritable  estate  formerij 
belonging  to  the  deceased  William  Dunn,  and  settled  by  his  disposition  and  settlement, 
dated  17th  April  1830 :  To  this  extent  sustain  the  defences,  and  assoilzie  the  defenders: 
Quoad  ultra  reduce,"  &c 

In  a  subsequent  action  of  reduction  of  the  deathbed  deed,  raised  at  the  instance  ol 
Mr.  Dunn  Pattison,  the  discussion  arose  out  of  the  fact  that  the  whole  of  William 
Dunn's  substitutions  did  not  at  Alexander's  death  stand  unaffected  by  conveyanees 
executed  by  Alexander  in  liege  poustie.  It  appeared  that,  in  regard  to  the  domnkm 
utile  of  Boquhanran  and  also  of  Kilbowie,  Alexander,  after  [686]  having  vested  himself 
feudally,  both  in  the  superiorities  and  the  properties,  had  effected  a  consolidation  of 
these  estates  by  executing  in  his  own  hands  an  instrument  of  resignation  ad  remanetUiam, 
which  instrument  contained  a  conveyance  of  the  dominium  utile  in  favour  of  himself 
and  his  heirs-at-law. 

The  discussion  in  Dunn  Pattison's  case  evolved  two  principles — first,  that  the  con- 
solidation of  the  two  estates  did  not  constitute  a  final  and  indissoluble  union,  but  that 
the  plenum  dominium,  was  resolvable  into  its  two  original  elements  when  at  the  dea^ 
of  Alexander  there  was  a  divergence  in  the  subsisting  succession  of  the  superiority  and 
property  respectively.  Secondly,  the  Court  were  of  opinion,  and  pronounced  an  inter- 
locutor accordingly  on  20th  July  1866,  to  the  effect  that  the  conveyances  embodied  in 
the  instruments  of  resignation  evacuated  in  regard  to  the  dominia  utilia  the  substits- 
tions  contained  in  William's  deed.  It  was  thus  held  that  the  heir-at-law  whose  intere^ 
as  to  the  dominium  utile  of  Boquhanran  would  have  been  excluded  by  William's  deed 
— had  that  dominium  utile  been  truly  settled  by  that  deed — was  let  in  by  the  effect  of 
the  instrument  of  resignation  to  reduce  the  deathbed  deed,  and  to  claim  that  damtmt^ 
utile  to  himself. 

A  question  here  occurs,  was  this  result  in  favour  of  the  heir-at-law  consistent  with 
the  interlocutor  in  the  former  action  ?  If  my  interpretation  of  that  interlocutor  were 
adopted,  the  success  of  the  heir-at-law  was  not  only  consistent  with,  but  a  necessair 
consequence  of  it.  But  if  the  more  rigid  view  of  that  interlocutor  were  adopted,  it 
went  inevitably  to  exclude  the  heir-at-law  from  claiming  that  dominium  utOe  wtiich 
had  been  embraced  by  William's  deed,  and  conveyed  to  certain  substitutes  under  a 
residuary  clause.  If  the  word  "  settled  "  in  the  disputed  interlocutor  was  synonymous 
with  "  embraced " — then  by  the  said  interlocutor  the  interest  of  the  heir-at-kw  to 
reduce  the  deathbed  deed  was  excluded  as  to  this  dominium  utile,  and  the  deatiibed 
deed  must  carry  the  subject  to  James  Black,  the  disponee  of  the  deathbed  deed.  I 
have  mentioned  this  difference  of  result  as  to  the  dominium  utile  of  Boquhanran, 
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because  the  head  of  the  Court  in  pronouncing  the  interlocutor  of  1866,  expressed  serious 
misgiyings  whether  that  judgment  was  not  inconsistent  with  the  former.  These  mis- 
givings were  plainly  founded  on  a  leaning  to  the  more  rigid  construction  of  the  earlier 
interlocutor,  against  which  I  contend.  It  was,  however,  suggested  that  on  appeal  the 
House  of  Lords  might  set  all  right  hy  making  such  an  alteration  of  the  earlier  inter- 
locutor as  would  make  it  consistent  with  the  latter  one.  And  it  has  heen  contended 
that  the  House  of  Lords  did  make  that  alteration  or  correction  of  the  former  judgment. 
I  am  humhly  of  opinion  that  this  is  a  mistake.  I  conceive  that  the  declaration  attached 
by  the  Court  of  Appeal  to  their  affirmance  was  intended  as  a  mere  following  out  of  the 
judgment  as  soundly  construed.  The  feudal  operation  dictated  hy  the  declaration  was 
in  fact  the  proper,  if  not  the  only,  way  of  giving  effect  to  the  judgment  under  the 
anomalous  circumstances  under  which  it  had  to  he  carried  out.  A  similar  feudal 
operation  had  not  to  he  performed  in  regard  to  Kilhowie,  and  consequently  the  declar- 
ation was  confined  exclusively  to  Boquhanran. 

But  supposing  I  am  mistaken  in  all  this — supposing  that  the  more  rigid  construction 
of  the  disputed  judgment  is  the  sound  one,  then  as  to  Boquhanran  the  judgment  was 
altered,  the  inconsistency  reconciled,  and  the  miscarriage  ohviated.  But  then  as  to 
Kilhowie,  the  judgment  remains  affirmed  without  alteration  or  declaration.  And  if  so, 
what  must  he  its  effects  as  a  rea  jvdicata  in  the  present  action  ?  The  result  must  he 
that,  the  dominium  utile  of  Kilhowie  heing  settled  on  James  Black  hy  William's  deed, 
the  interest  of  the  heir-at-law  to  reduce  is  excluded ;  the  deathhed  deed  takes  full  effect, 
and  the  residuary  disponees  in  that  deed  are  entitled  to  this  dominium  utile.  How  can 
it  he  any  answer  to  these  suhstitutes  to  allege  that  the  dominium  utile  no  longer  exists, 
heing  ahsorhed  hy  the  consolidation  in  the  plenum  dominium  ?  For  the  divergence  of 
interest  in  the  succession  now  supposed  renders  it  competent  and  necessary  (as  in  the 
case  of  Boquhanran),  that  the  two  estates  should  again  he  separated,  in  order  that  each 
may  he  hestowed  upon  the  respective  parties  to  whom  hy  right  of  succession  it  is  due. 

I  have  thus  indicated  the  grounds  of  my  opinion,  that,  if  the  more  rigid  con- 
[687]'S^u<^^ion  of  the  judgment  of  1865  he  adopted,  the  pursuer  of  the  declarator  must 
be  unsuccessful  in  so  far  as  the  dominium  utile  of  Kilhowie  is  concerned. 
I  shall  conclude  with  a  few  words  in  opposition  to  that  construction. 
The  argument  of  the  ahle  counsel,  to  which  I  have  referred,  in  support  of  that  con- 
struction, though  eminently  ingenious,  occurred  to  me  at  the  time  to  he  somewhat  of 
the  holdest.     He  stigmatised  the  interlocutor  of  1865,  under  the  construction  of  the 
opposite  party,  as  utterly  inefficient,  resolving  into  a  mere  truism.     But  surely  if  the 
only  escape  from  truism  is  hy  lapse  into  error,  and  if  the  measure  of  the  required 
efficiency  is  exactly  the  amount  and  extent  of  that  error,  the  improvement,  or  rather 
alteration,  is  to  he  deprecated  rather  than  desired.     Efficiency  may  be  obtained  at  too 
high  a  price.      If  an  interlocutor  goes  so  fast  as  to  overlook  essential  distinctions 
between  the  suhjects  with  which  it  deals,  or  if  it  go  so  far  as  to  extend  an  acknowledged 
and  definite  rule  of  law  to  suhjects  beyond  its  true  application — if  it  goes  so  far  in  a 
wrong  direction  as  to  require  the  intervention  of  the  Supreme  Court  of  Appeal  to 
correct  its  wandering — then  efficiency  on  such  terms  is  little  to  be  desired.     Surely 
that  construction  of  a  judgment  is  to  be  preferred  (if  its  terms  will  at  all  admit  of  it) 
which,  based  upon  an  indisputable,  it  may  he  self-evident,  legal  position,  applies  it 
with  discrimination  to  the  subjects  of  the  suit,  diBtinguishing  between  such  as  admit  of 
its  proper  application,  and  such  others  standing  in  a  different  situation,  so  as  that  to 
apply  it  to  them  were  to  prevent  the  rule  of  law  itself,  and  defeat  the  justice  of  the  case. 
If  to  such  interlocutor  inefficiency  or  truism  could  he  imputed,  I  only  wish,  my  Lords, 
that  all  our  judgments  could  be  so  characterised. 

I  shall  sum  up  in  two  sentences  the  grounds  of  my  opinion  in  favour  of  the  pursuer 
of  this  declarator.  I  hold  that  the  dominium  utile  of  Kilhowie  was  not  settled  by 
William's  deed,  under  a  sound  construction  of  the  interlocutor  of  1865;  that, 
consequently,  the  interest  of  the  heir-at-law  to  reduce  not  being  excluded,  the  deathbed 
deed  as  to  the  dominium  utile,  as  well  as  to  the  dominium  directum  of  Kilhowie,  stands 
reduced  by  that  judgment ;  and  that  the  curator  ought  to  be  allowed  to  make  up  his 
ward's  titles  to  the  plenum  dominium, 

L<OBD  NsAVSS. — I  concur  in  the  result  at  which  your  Lordship  has  arrived,  and  I 
quite  adopt  the  grounds  which  you  have  assigned  for  your  opinion.  I  am  glad  to  think 
that  I  also  concur  in  a  great  deal  of  what  has  been  said  hy  Lord  Benholme  ;  and  as  far 
as  his  Lordship  appears  to  differ  from  the  rest  of  us,  it  seems  to  me  rather  to  have  reference 
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to  what  Wordsworth  calls  *' battles  long  ago''  than  to  the  real  question  which  we  are 
now  about  to  decide. 

I  think  the  judgment  which  we  are  now  called  upon  to  explain  in  this  process  of 
declarator  was  in  itself  a  final  and  exhaustive  judgment.  I  do  not  say  that  the  subeequent 
proceedings  in  the  House  of  Lords  as  far  as  Boquhanran  is  concerned  may  not  nu^eit 
our  duty — I  rather  differ  from  the  Lord  Justice-Clerk  on  that  point — ^to  do  sonethisg 
in  that  process  in  order  to  apply  the  judgment  which  was  pronounced  in  the  Ktm  of 
Lords  as  far  as  regards  the  lands  of  Boquhanran  only,  because  if  that  judgment  be  not 
applied  with  that  qualification,  and  parties  allowed  an  opportunity  of  asking  anything 
to  be  done  that  may  preserve  their  rights,  our  original  judgment  would  go  out  and  be 
extracted  aimpUciter,  without  the  limitation  and  explanation  or  alteration  made  bjthe 
House  of  Lords. 

With  reference  to  the  land  of  Kilbowie,  I  see  no  warrant  and  no  competency  in 
going  back  to  that  cause  again.  I  do  not  say  that  it  might  not  have  been  competent  is 
that  process  to  have  made  a  more  detailed  interlocutor  instead  of  reducing,  or  refnsiiig 
to  reduce,  as  to  certain  lands  according  to  a  certain  description.  That  depended  ontlie 
circumstances.  The  Court  may  pronounce  a  long  interlocutor,  or  it  may  pronounce  a 
short  interlocutor,  but  the  interlocutor  pronounc^  was  meant  to  exhaust  the  case,  ud 
I  think  it  did  exhaust  the  case  by  using  language,  which,  I  believe,  was  perfecHj 
intelligible  to  both  parties  at  the  time,  and  which  I  suspect  would  never  have 
brought  into  controversy  at  all  if  the  other  matter  of  Boquhanran,  which  arose 
another  process,  had  not  raised  some  little  difficulty.  But  if  it  was  not  a  fisii 
interlocutor  that  was  pronounced  by  us,  it  could  not  have  been  appealed.  It  iroolil 
not  have  been  [688]  competent  to  go  to  the  House  of  Lords  on  a  mere  interlocotoiT 
judgment  if  it  was  required  from  us  to  define  in  detail  all  the  lands  that  fell  under  tiK 
one  branch  and  under  the  other.  We  did  not  mean  to  do  so ;  the  parties  did  not i^ 
us  to  do  so;  and  the  House  of  Lords  have  not  told  us  to  do  so.  The  interlocutor 
stands  as  an  interlocutor  reducing  by  description,  but  by  description  having  referesce 
to  the  pleadings  of  parties  and  to  the  state  of  the  titles  as  known,  and  in  a  manner 
capable  of  being  extracted.  If  that  were  a  depending  process,  there  would  be  a  grn^ 
deal  in  what  Lord  Deas  has  said ;  but  considering  it  to  have  been  originally  a  M 
judgment,  intended  to  exhaust  the  cause,  and  doing  so,  and  having  been  taken  to  ib 
House  of  Lords  as  a  final  judgment,  and  no  impeachment  or  encroachment  made  oeit, 
except  for  the  single  qualification  as  to  the  lands  of  Boquhanran,  which  stood  in » 
very  special  and  peculiar  a  position,  I  think  we  cannot  go  back  upon  it  at  all. 

But,  then,  is  it  competent  to  bring  this  declarator?  I  shall  only  say  on  this  sul^ 
that  I  consider  it  to  be  a  general  rule  of  the  law  of  Scotland  that  by  means  of  a  process 
of  declarator  you  can  get  anything  made  clear  that  is  obscure  or  is  said  to  be  ofaBcmt 
I  see  no  exception  to  that  in  this  case.  It  might  have  been  done  otherwise,  li's 
possible  that  there  might  have  been  a  competition  of  brieves,  but  it  seems  to  m 
perfectly  competent  ab  ante  to  raise  the  general  question  the  moment  the  difficult?  e 
ascertained  and  the  dispute  arises,  and  that  it  may  then  be  cleared  up. 

On  the  merits  I  shall  add  very  little.  I  consider  that  the  real  nature  of  the  differeei 
properties  in  dispute  was  decided  in  a  manner  that  gave  room  for  no  doubt.  I  look  ® 
the  defence  of  Mr.  Black,  the  party  principally  concerned  in  this  matter,  as  being  qrak 
explicit,  and  intended  to  be  so  with  reference  to  this  point.  The  first  part  of  his  pJa 
unquestionably  is  so.  His  objection  was, — you,  the  heir-at-law  of  Alexander  DaaB, 
have  no  title,  because  you  have  no  interest,  to  reduce  the  deathbed  deed,  except  as  to 
those  subjects  to  which  you  would  have  succeeded  as  heir-at-law.  That  is  the  first  put 
of  the  plea,  and  it  is  quite  explicit.  There  is  another  part  of  the  plea  which  saysl» 
cannot  do  so  as  to  those  lands  that  are  conveyed  by  Mr.  Dunn's  settlement ;  and  Lori 
Benholme  says  that  is  an  expression  that  might  have  gone  too  far.  I  do  not  think 
that.  I  do  not  think  it  would  have  made  much  difference  if  we  had  adopted  tJot 
word.  But  there  stood  two  classes  of  subjects  in  the  person  of  Alexander  Dunn,— 4l« 
one  a  class  to  which,  supposing  the  titles  complete,  his  heir-at-law  would  have  served  >8 
heir-at-law,  the  other  a  class  to  which,  if  it  had  come  to  him,  the  heir-nat-law,  wooJd 
have  served  as  heir  of  provision.  Now,  the  dominium  directum  was  acquired  1? 
Alexander,  and  consolidated.  I  think  it  is  not  a  perfectly  correct  view  of  the  case  to 
take  in  this  matter  to  say  that  this  evacuated  the  destination  in  William  Dana's 
deed.  It  seemed  to  me  rather  to  annihilate  the  estate  conveyed  by  William's  deed. 
There  was  no  substitution  in  place  of  it,  and  no  succession  substituted  to  it    The  a^ 
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of  a  pknus  dominus  who  feus  out  a  subject  creates  a  subaltern  estate ;  the  act  by  which 
it  is  resigned  (zd  remanentiam  is  to  extinguish  that  subaltern  estate,  and  place  matters 
as  they  were  before,  except  in  special  circumstances,  as  in  the  case  of  Boquhanran, 
where  the  Court  held  they  could  not  allow  a  party  to  benefit  where  he  was  not  intended 
to  be  benefited.  That  introduced  a  specialty.  But  here  Alexander  Dunn,  while  he  was 
not  on  deathbed,  but  in  liege  poustie,  extinguished  this  estate  by  resigning  it.  The  titles 
stood  alone  in  his  person.  Nobody  could  have  served  to  it  but  his  heir-at-law,  and  no 
power  exists  that  can  compel  the  heir-at-law  again  to  sub-feu.  That  is  the  position  in 
which  the  matter  stands,  as  was  plainly  indicated  by  the  schedule,  and  by  the 
description — and  we  meant  to  filnd  that,  and  must  now  declare  it. 

Lord  Kinloch. — I  concur  in  the  result  arrived  at  by  your  Lordships  generally. 

I  would  only  remark,  with  reference  to  some  observations  which  have  been  made, 
that  I  find  no  difficulty  created  by  the  terms  of  the  judgment  of  the  House  of  Lords. 
I  consider  the  plenum  dominium  of  the  lands  of  Kilbowie  to  have  been  undoubtedly 
comprised  within  the  reductive  clause  of  the  former  judgment  of  the  Court.  It  was  so, 
I  think,  in  formal  expression,  having  regard  [689]  ^  ^^  shape  of  the  record  and  the 
schedules  attached  to  it :  it  was  unquestionably  so  in  substance  and  sound  construction, 
as  the  plenum  dominium  of  Kilbowie  had  neither  remained  settled  by  William  Dunn's 
deed  at  the  date  of  Alexander's  death,  nor  in  a  sound  legal  sense  was  contained  in 
William  Dunn's  deed  at  all.  The  judgment,  so  comprising  Kilbowie  within  its  reductive 
clause,  remained  untouched  by  the  House  of  Lords.  It  was  proper,  as  their  Lordships 
thought,  to  insert  a  special  declaration  as  to  Boquhanran,  because  on  that  point  the 
House  were  introducing  either  a  variation  on  the  interlocutor,  or  at  all  events  a  very 
necessary  explanation  of  it,  bringing  distinctly  out  the  intended  separation  between  the 
dominium  directum  and  the  dominium  utile.  In  regard  to  Kilbowie,  where  no  such 
separation  was  to  be  made,  the  judgment  remained  exactly  as  the  Court  below  had  left 
it ;  and  exactly  what  it  then  imported.  The  judgment  as  to  Kilbowie  did  not  require 
either  to  be  varied  or  explained,  and  remains  now  for  enforcement,  as  it  did  when  your 
lordships  formerly  pronounced  it.  But  the  judgment  being  generally  expressed,  and  its 
meaning  being  brought  into  controversy,  I  can  see  no  objection  to  the  present  declaratory 
action,  as  called  forth  by  the  special  circumstances  of  the  case ;  and  in  that  action  I 
think  the  pursuer  should  prevail,  so  far  as  regards  the  conclusions  now  brought 
before  us. 

The  following  interlocutor  was  pronounced ; — "  In  conformity  with  the  opinions  of 
the  whole  seven  Judges,  repel  the  defences  stated  for  James  Black,  and  find  and  decern 
in  terms  of  the  declaratory  conclusions  of  the  summons:  Quoad  ultra  continue  the 
cause:  Find  the  defender,  the  said  James  Black,  liable  in  the  expenses  so  far  as 
hitherto  incurred,  and  remit,"  &c. 

Murray  &  Beith,  W.S. — J.  &  R.  D.  Eoss,  W.S. — Agents. 


No.  134.  VIIL  Macpherson,  689.     8  Mar.  1870.     1st  Div.— Lord  Jervis- 

woode,  B. 

James  Walker  and  Others  (M'Gilchrist's  Trustees),  Pursuers  and  Eeal 

Baisers. 
Mrs.  Margaret  M'Gilchrist  and  Others,  Claimants. — Adam. 
Archibald  M'Gilchrist,  Claimant. —  Welder. 

Succession — Heritable  and  Moveable — Conversion. — A  truster  in  his  settlement  directed 
his  trustees  as  soon  as  possible  after  his  death  to  realise  and  convert  into  cash  his 
whole  heritable  and  moveable  property,  except  a  house  which  he  directed  to  be  sold 
at  his  widow's  death,  and  a  foundry,  which  he  directed  to  be  sold  when  his  youngest 
son  reached  majority.  The  proceeds  of  the  sales,  after  payment  of  debts  and  legacies, 
were  to  be  divided  among  his  sons.  In  a  question  between  the  heir  and  executor  of 
a  son  who  had  survived  his  father,  but  had  died  before  the  youngest  son  had  reached 
majority,  held  that  his  interest  in  the  succession  was  moveable  in  his  person. 
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utUe  having  been  resigned  by  Alexander  into  his  own  hands  adperpeiuam  remanentiam, 
the  destination  of  that  dominium  utile  in  William's  deed  had  thereby  been  evacuated, 
and  that  Mr.  Park,  the  heir-at-law,  was  the  party  who  was  entitled  to  succeed  to  tbe 
dominium  utile  of  these  lands,  and  was  therefore  entitled  to  reduce  the  deathbed  deed 
in  so  far  as  they  were  concerned.  But  unfortunately  it  appeared  by  that  time  as  if  the 
judgment  in  the  previous  case  at  Mr.  Park's  instance  rather  cut  him  out  from  that, 
because  unquestionably  the  dominium  utile  was  conveyed  by  William's  deed;  and, 
therefore,  to  say  the  least  of  it,  it  was  extremely  doubtful  whether,  without  some 
alteration  on  that  previous  judgment  of  27th  March  1865,  William  Park,  as  heir-at-law, 
could  vindicate  the  dominium  utile  of  these  lands  to  himself.  Now,  it  was  in  these 
circumstances  that  I  took  the  liberty,  with  the  concurrence  of  the  other  Judges  of  the 
Second  Division,  of  calling  attention  to  this  matter,  and  suggesting  that,  if  the  case 
were  taken  to  appeal,  as  I  supposed  it  would  be,  some  means  should  be  taken,  in  re?iew- 
ing  the  judgment  in  the  previous  action,  to  prevent  it  having  a  prejudicial  effect  against 
the  heir-at-law  as  regarded  the  dominium  utile  of  Boquhanran ;  and  the  consequence 
was,  that  the  House  of  Lords,  acting  upon  that  su^estion,  and  being  satisfied  [679]  ^^ 
its  justice,  appended  to  their  judgment  of  affirmance  in  the  first  case  a  declaiation 
specially  applicable  to  Boquhanran.  The  judgment  is  thus  expressed : — "The  judgment 
is  hereby  affirmed,  subject  to  the  following  declaration,  that  the  pursuer,  as  curator  for 
the  heir-at-law  of  Alexander  Dunn,  has  good  title  to  sue  for  reduction  of  the  trost* 
dis|X)sition  of  the  said  Alexander  Dimn,  in  so  far  as  it  conveys  the  plenum  dominium  of  the 
lands  of  Boquhanran,  but  only  to  the  effect  of  enabling  the  said  curator  to  vindicate  the 
claim  of  the  said  heir-at-law,  as  such,  to  the  dominium  utile  of  the  said  lands,  sahject 
to  such  feu-duty  or  other  rights  as  would  have  been  exigible  by  or  have  belonged  to  the 
owner  of  the  dominium  directum,  if  there  had  been  no  consolidation  by  Alexander 
Dunn ;  and  remit  to  the  Court  of  Session,  with  this  declaration,  to  pix)ceed  in  accordance 
therewith."  Now,  as  1  read  that  judgment  of  the  House  of  Lords,  it  does  not  touch 
the  judgment  of  the  Court  of  Session  except  as  regards  the  lands  of  Boquhanran,  and 
it  does  not  direct  any  further  proceedings  to  be  taken  in  this  Court  except  as  regards 
the  lands  of  Boquhanran,  and  it  declares  and  specifies  most  particularly  to  what  eS&i 
it  Lb  that  the  judgment  is  to  be  qualified  in  so  far  as  regards  the  lands  of  Boquhanran. 
Whether,  for  the  purpose  of  giving  full  and  complete  effect  to  that  declaration,  it  maj 
be  necessary  in  the  original  action  to  pronounce  any  further  interlocutor  I  do  not  for 
the  present  inquire ;  but,  supposing  it  to  be  both  proper  and  necessary,  any  interlocal 
which  can  be  pronounced  under  that  remit  must,  in  my  apprehension,  be  confined 
exclusively  to  the  lands  of  Boquhanran,  and  cannot  touch  any  of  the  other  sabjecte 
embraced  in  the  original  action.  And,  therefore,  1  do  not  see  how  there  can  be  an?  Ut 
j)e7iden8j  in  respect  of  which  we  cannot  entertain  this  process  of  declarator,  or  that 
there  can  be  any  question  whether  this  case  or  the  previous  cause,  viewed  as  a  still 
depending  cause,  is  the  proper  place  to  give  effect  to  the  judgment  which  we  are  pre- 
pared to  pronounce  upon  the  merits  of  this  declarator,  because  1  think  that  previous 
case  is  to  all  intents  and  purposes  exhausted,  except  in  so  far  merely  as  regards  the 
necessity  or  convenience  of  having  some  further  interlocutor  specially  applicable  to  the 
lands  of  Boquhanran.  I  am  very  sorry  to  have  detained  your  Lordships  so  long  in 
expounding  this  matter,  but  as  my  acquaintance  with  this  case  is  perhaps  greater  Uian 
some  of  your  Lordships  possess,  I  thought  it  was  right  to  give  as  clear  a  history  as  1 
could  of  the  whole  proceedings. 

The  result  is,  that  I  think  a  judgment  ought  to  be  pronounced  in  favour  of  the 
pursuer  in  terms  of  the  declaratory  conclusions  of  the  summons,  and  repelling  the 
defences  which  have  been  stated  by  Mr.  Black  against  these  conclusions. 

Lord  Justicb-Clbrk. — After  the  very  full  and  conclusive  statement  of  your  Lord- 
ship I  have  very  little  to  add.  I  come  to  the  same  result  without  any  hesitation.  This 
action  of  declarator  concludes  at  the  instance  of  the  heir-at-law  that  he  has  right  to  the 
plenum  dominium  of  the  lands  of  Kilbowie.  I  think  there  can  be  no  doubt  that  that 
action  is  a  competent  proceeding,  because  when  he  was  making  up  his  titles  to  the  lands 
he  has  been  interrupted  by  a  claimant  who  alleges  a  better  title,  and  I  think  it  cannot 
make  the  action  incompetent  that  that  which  proves  his  right  to  prevail  in  his  declarator  is 
a  previous  judgment  of  this  Court.  If  I  could  look  upon  the  action  of  declarator  as  a 
kind  of  supplement  to  thd  judgment  already  pronounced  I  think  it  would  be  a  different 
question,  but  in  the  present  circumstances  I  cannot  doubt  that  a  declarator  is  not  only 
competent,  but  was  the  proper  and  appropriate  proceeding.     The  defenders  are  James 
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Black  and  Dunn's  Trustees.  James  Black  appears  for  bis  own  interest.  The  pleas  put 
on  record  by  Dunn's  Trustees  relate  to  the  matter  of  accounting,  and  with  those  we 
need  not  deal  at  present.  Mr.  Black  does  not  say  that  he  is  entitled  to  the  plenum 
dominium,  which  is  the  subject  of  this  suit  He  does  not  allege  that  he  has  a  right  to 
the  property  that  is  claimed.  He  certainly  does  not  allege  that  he  has  a  right  to  the 
superiority  title  of  Kilbowie,  and  he  thereby  admits  that  that  superiority  title  must  pass 
to  the  heir-at-law,  and  substantially  that  the  deathbed  deed,  as  far  as  that  is  concerned,  has 
been  reduced.  But  then  he  says,  that  he  is  entitled  to  the  dominium  utile  [680]  ^^ 
these  lands.  There  is  no  estate  corresponding  to  his  claim  in  existence  at  present, 
because  the  original  right  of  the  vassal  which  William  Dunn  had  has  been  extinguished 
by  consolidation,  and  consequently  the  substance  of  Mr.  Black's  plea  is  that  he  is 
entitled  to  have  that  dominium  utile  again  separated  from  the  superiority  title  on  the 
terms  on  which  it  was  held  by  William  Dunn,  and  conveyed  to  him.  Xow,  I  am  of 
opinion,  in  the  first  place,  that  there  is  no  ground  whatever  upon  which  this  plea  can 
be  sustained ;  for  this  simple  reason,  that  although  the  dominium  utile  of  Kilbowie  was 
contained  in  William's  deed,  and  fell  under  the  destination,  that  destination  has  been 
evacuated  by  the  consolidation  of  the  dominium  utile  with  the  dominium  directum ;  and 
as  the  superiority  never  belonged  to  William  at  all,  the  destination  is  at  an  end,  and, 
of  course,  Mr.  Black's  right  to  it  is  at  an  end  along  with  it.  If  the  question,  therefore, 
had  arisen  in  the  former  action,  and  Mr.  Black  had  contended  in  regard  to  Kilbowie 
what  the  heir-at-law  afterwards  successfully  contended  with  regard  to  Boquhanran,  that 
although  the  superiority  title — the  only  title  subsisting  to  the  lands — was  in  favour  of 
the  heir-at-law,  he  was  entitled  to  have  it  declared  that  the  dominium  utile  must  pass 
to  him  under  the  destination,  it  is  too  plain  for  argument  that  that  plea  must  have  been 
repelled. 

But  then  it  is  said  it  is  res  judicata  that  this  estate  of  the  dominium  utile  is  not- 
withstanding to  pass  to  Mr.  Black,  and  that  is  discovered  in  the  judgment  of  the  Second 
Division.  I  can  find  nothing  that  warrants  such  a  conclusion.  The  dominium  utile  is 
not  mentioned  in  the  judgment,  but  the  title  which  Alexander  Dunn  had  at  his  death, 
and  which  he  conveyed  to  his  trustees  under  his  deathbed  deed,  was  the  superiority 
title,  in  which  was  absorbed  the  dominium  utile — the  old  right  of  the  vassal  which  had 
come  to  an  end.  Now,  that  never  belonged  to  William  Dunn  at  all,  and  therefore  it 
cannot  possibly  be  brought  under  the  first  limb  of  the  judgment ;  and  as  it  cannot  be 
brought  under  the  first  limb  of  the  judgment,  the  deathbed  deed  stands  at  this  moment 
reduced  by  the  very  terms  of  the  second  limb  of  the  judgment,  carrying  with  it  the 
superiority  title  of  the  lands  of  Kilbowie,  which  embraced  the  whole  estate. 

I  have  thought  it  right,  though  only  recapitulating  what  your  Lordship  has  very 
fully  expressed,  to  state  the  ground  of  my  opinion  upon  this  matter,  because  I  should 
not  have  been  disposed  in  the  least  to  have  held  that  this  judgment  was  only  an 
interim  or  tentative  judgment — a  judgment  fixing  principles  to  be  applied  afterwards. 
It  was  a  judgment  on  the  title  in  the  action  of  reduction,  and  that  title  is  either  finally 
sustained  or  finally  repelled,  and  where  it  is  finally  sustained  the  deed  stands  reduced 
at  this  moment,  and  there  can  be  no  further  question  about  it.  Neither  should  I  have 
been  disposed  to  give  the  effect  contended  for  to  the  word  "settle,"  which  I  read 
truly  to  mean  nothing  more  than  this,  that  the  lands  fell  under  the  destination  in 
William's  deed ;  but  in  the  view  I  have  expressed  it  is  quite  unnecessary  to  deliver 
any  opinion  on  that  matter.  The  real  perplexity — if  perplexity  there  be — has  arisen 
from  the  use  made  of  the  question  in  regard  to  Boquhanran,  which  in  truth  had  no 
relation  to  this  question  at  all.  The  case  of  Boquhanran  is  exactly  the  converse  in  one 
view,  because  the  superiority  title  there  fell  under  the  destination  of  William's  deed, 
and  therefore  it  was  argued  that  it  was  necessary  to  appeal  to  the  judgment  in  order  to 
make  good  the  undoubted  claim  of  the  heir-at-law  to  the  dominium  utile.  But,  in  the 
first  place,  no  such  demand  was  made  here  by  Mr.  Black,  who  was  the  proper  person  to 
have  made  it,  if  there  had  been  any  such  claim ;  and  in  the  second  place,  there  were  no 
materials  for  making  such  a  claim,  seeing  that  the  destination  in  William's  deed,  as  re- 
garded the  dominium  utile  of  Kilbowie,  had  been  evacuated  and  entirely  extinguished 
by  the  consolidation. 

On  these  grounds,  I  entirely  concur  with  the  view  which  your  Lordship  has  taken. 
I  do  not  think  that  there  is  anything  further  to  be  done  in  the  former  action.  In  my 
opinion  it  neither  requires  nor  admits  of  any  variation,  and  I  should  think  that  any 
farther  procedure  in  it  was  unnecessary  for  the  purposes  of  this  case,  and  incompetent. 
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Lord  Cowan. — Adopting  the  explanatory  statement  which  has  just  been  made,  and 
the  general  views  stated  by  his  Lordship  in  the  chair,  my  object  in  the  few  [681]  ^^ 
servations  1  have  to  make  on  the  case  will  be  to  state  the  grounds  on  which  the  com- 
petency of  this  action  of  declarator,  and  the  judgment  pronounced  in  it  on  the  merits, 
ought,  in  my  opinion,  to  be  determined. 

The  object  of  the  action  is  to  have  it  declared  that  certain  lands  called  Eilbowie 
belong  to  the  heir-at-law  (represented  by  the  pursuer  Mr.  Barstow)  of  the  deceased 
Alexander  Dunn  in  pleno  dominio,  this  being  maintained  by  the  pursuer  to  be  the 
necessary  sequence  of  a  judgment  pronounced  by  this  Court  on  27th  March  1865,  and 
affirmed  in  the  House  of  Lords  on  23d  July  1868. 

The  action  in  which  those  judgments  were  pronounced  was  instituted  by  the  heir-at- 
law  of  Alexander  Dunn,  on  the  ground  that  his  disposition  and  settlement  was  executed 
on  deathbed,  and  was  therefore  ineffective  to  carry  heritable  estate  away  from  the  heir 
entitled  to  succeed  to  the  heritage,  supposing  no  such  deed  to  have  been  executed.  The 
heir-at-law  of  a  deceased  has  no  right  to  challenge  a  deathbed  deed,  except  in  so  far  as 
it  is  to  his  prejudice, — that  is,  in  so  far  as  it  excludes  him  from  taking  heritage  which 
otherwise  the  law  would  have  given  to  him.  It  follows  that  where  lands  and  heritages 
are  possessed  under  a  settlement  destining  them  on  the  death  of  the  possessor  to  sub- 
stitute heirs  other  than  the  heir-at-law,  there  is  no  room  for  a  challenge  at  his  instance 
of  a  deathbed  deed  with  regard  to  such  heritages.  His  title  depends  upon  his  interest 
in  the  succession,  and  the  want  of  interest  is  destructive  of  his  title  to  impugn  the 
validity  of  the  deed.  The  only  title  and  interest  to  challenge  the  deed  are  in  the  heir 
of  provision — the  heir-substitute  entitled  to  take  up  the  succession  supposing  the  death- 
bed deed  had  not  been  executed. 

Alexander  Dunn  did,  at  the  time  of  his  death,  possess  lands  conveyed  to  him  by 
the  settlement  of  his  brother  William,  which,  upon  his  death  intestate,  were  destined 
to  heirs-substitute;  and  he  did  further  possess  heritages  destined  to  his  heirs  and 
successors,  which,  on  his  death  intestate,  fell  to  his  heir-at-law.  This  was  specially 
set  forth  in  the  record  of  the  action  in  which  the  interlocutor  to  be  immediately  noticed 
was  pronounced ;  and  schedules  of  the  several  lands  alleged  to  stand  in  the  one  situation 
and  in  the  other  were  specially  set  forth  and  referred  to  in  the  averments  of  the  parties. 
The  deathbed  deed  which  the  pursuer  brought  under  reduction  dealt  with  the  whole 
lands  and  heritages  possessed  by  Alexander  Dunn  at  the  time  of  his  death ;  and  the 
pursuer, — on  the  ground  that  no  valid  substitution  settling  the  lands  which  had 
belonged  to  William  Dunn  on  substitutes  other  than  the  heir-at-law  had  been  createi 
to  which  any  legal  effect  could  have  been  given,  supposing  Alexander  to  have  died 
intestate, — maintained  that,  as  heir-at-law,  he  was  entitled  to  have  the  deed  set  aside  as 
regarded  the  whole  heritages  possessed  by  Alexander  Dunn,  no  matter  whether  in  the 
one  situation  or  the  other.  Such  was  the  nature  of  the  action,  its  object  and  effect 
The  Court  held  that  there  was  a  valid  and  subsisting  substitution  created  by  Wilham's 
deed  to  the  heritages,  by  which  Alexander  was  called  to  the  succession  in  the  fiist 
place,  and  which  must  have  received  effect  on  Alexander's  death  intestate.  The  conse- 
quence was,  that  Alexander's  heir-at-law  had  no  interest,  and  consequently  no  title,  to 
set  aside  the  deathbed  deed  in  regard  to  such  heritages.  His  only  title  was  to  have  it 
set  aside  as  to  heritages  which  would  have  come  to  him  as  heir-at-law,  for  to  that  extent 
alone  his  rights  were  prejudiced. 

The  interlocutor  pronounced  by  the   Court  gave  effect  to   these  principles.    The 
pursuer's  title  was  sustained  in  so  far  as  his  rights  as  heir-at-law  were  prejudiced; 
that  is,  in  so  far  as  the  deed  conveyed  lands  which  Alexander,  the  granter  of  the  deed, 
possessed  and  enjoyed  under  titles  which  on  his  death  intestate  would  have  opened  the 
succession   to   the  pursuer  as  his  heir-at-law.     But  the  objections  to  his  title  were 
sustained  in  so  far  as   the  deathbed  deed  operated  as  a  conveyance  of  the  heritable 
estate  which  belonged  to  William  Dunn,  and  stood  settled  on  sulistitute  heirs  by  hi? 
disposition  and  settlement.     I  do  not  think  that  any  other  view  of  the  interlocutor  can 
be  reasonably  taken.     For  my  own  part,  I  could  not  have  concurred  in  an  interlocutor 
having  any  other  meaning  or  effect ;  and  although  a  great  deal  has  been  said  as  to  the 
effect  of  the  word  "  settled  "  in  this  interlocutor,  it  creates  no  real  difficulty  when  the 
questions  at  issue  between  the  parties,  and  disposed  of  by  the  interlocutor,  are  kept  in 
view.     The  punctum  temporis  for  determining  the  state   of   Alexander's  title  to  his 
several  [682]  heritages,  so  as  to  determine  the  heir-at-law's  right  to  set  aside  the  death- 
bed deed,  is  the  date  of  it««  execution,  or  rather  the  date  of  Alexander's  death,  for  the 
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two  dates  are  the  same  as  to  this  matter ;  and  hence,  in  any  question  as  to  the  application 
of  the  finding  in  the  interlocutor  that  the  pursuer  had  no  title  to  reduce  the  deathbed 
deed  as  regarded  the  heritage  settled  by  William  Dunn's  deed,  this  necessarily  falls  to 
be  solved  by  the  inquiry,  did  Alexander,  at  the  time  of  his  deathbed  deed,  possess  such 
estate  under  the  destination  of  them  fixed  by  William's  deed  1  And  in  any  question  as 
regards  heritage  alleged  to  be  within  the  operation  of  the  reductive  decerniture,  this, 
in  like  manner,  falls  to  be  solved  by  the  title  on  which  such  heritage  was  possessed  by 
Alexander  at  the  date  of  his  deathbed  deed.  This  view  of  the  eflTect  of  the  interlocutor 
is  alone  consistent  with  the  averments  of  the  parties,  and  specially  with  the  two 
schedules  embodied  in  the  record,  and  professing  to  set  forth  the  whole  lands  possessed 
by  Alexander  Dunn,  and  descendible,  should  he  die  intestate,  to  his  heirs-at-law  in  the 
one  case,  and  to  the  heirs  called  by  the  substitution  in  William  Dunn's  deed  in  the 
other. 

Taking  this  to  be  the  correct  view  of  the  former  action,  and  of  the  principle  of  con- 
struction applicable  to  the  interlocutor  pronounced  in  it,  the  present  contention  of  the 
pursuer  admits  of  easy  solution.  The  lands  in  question  are  those  of  Kilbowie.  On 
what  title  was  it  that  these  lands  were  possessed  by  Alexander  Dunn  at  the  date  of  his 
deathbed  deed?  Was  it  a  title  under  which,  had  he  died  intestate,  his  heir-at-law 
would  have  succeeded  f  I  apprehend  that  no  doubt  whatever  exists  on  this  point.  The 
title  completed  in  his  person  was  such  as  inevitably  to  carry  the  plenum  dominium  of 
the  lands  to  his  heir-at-law.  He  had  succeeded,  indeed,  to  the  dominium  utile  of  those 
lands  under  the  deed  of  William,  and  subject  to  the  substitutional  rights  thereby  created 
in  the  event  of  his  death  intestate.  But  by  the  express  terms  of  that  deed  he  had  un 
limited  powers  of  disposal  of  these  lands ;  and  it  is  beyond  all  doubt  that  the  substitu- 
tions created  by  William's  deed  might  be  altered  by  him  at  his  pleasure,  or  that  he 
might  have  disposed  of  the  lands  to  strangers.  But  what  he  actually  did  was  tanta- 
mount to  this  in  its  legal  effect.  After  his  brother's  death  he  purchased  the  dominium 
directum,  or  superiority  of  the  lands,  from  the  overlord,  and  took  a  conveyance  thereto 
in  favour  of  himself,  his  heirs  and  assignees.  Thereafter  he  completed  his  title  to  the 
dominium  utile,  and  resigned  the  same  in  his  own  hands  as  superior  in  the  terms  and 
to  the  effect  your  Lordship  has  explained.  He  thereby  effected  a  consolidation  of  the 
dominium  utile  with  the  dominium  directum.  He  no  longer  had  two  estates  in  his 
person,  but  one  only — the  plenum  dominium — an  din  that  estate  alone,  destined  to  him- 
self, and  his  heirs  and  successors,  he  had  stood  invested  since  1852  till  his  death.  The 
answer,  therefore,  to  the  question,  on  what  title  Alexander  possessed  at  the  date  of  the 
deathbed  deed,  is  and  can  be  no  other  than  that  it  was  a  title  which,  on  his  death  intes- 
tate, must  have  carried  the  estate  to  his  heir-at-law.  Hence  his  interest,  and  therefore 
his  title,  to  set  aside  the  deathbed  deed. 

On  this  simple  view  of  the  question  at  issue  I  arrive  at  the  conclusion  that  Kilbowie 
is  within  the  heritages  to  which  the  reductive  decree  applies,  and  it  is  excluded  from 
those  to  which  the  objections  to  the  pursuer's  title  were  sustained.  It  was  heritage 
possessed  by  the  granter  of  the  deed  at  the  time  of  his  death,  descendible  to  his  heir-at- 
law.  As  such  it  was  included  in  the  schedule  of  those  lands  set  forth  as  standing  in  the 
same  situation.  And  at  the  date  of  Alexander's  death  it  was  not  heritage  settled  by 
William  Dunn's  deed  of  1830  upon  substitute  heirs,  by  whom  it  could  have  been  taken 
on  Alexander's  death  intestate. 

One  word  as  to  the  competency  of  this  declaratory  action.  A  doubt  having  been 
stated  by  the  defender  as  to  the  true  meaning  of  the  interlocutor,  and  this  doubt  having 
been  acted  on  to  the  effect  of  opposing  the  completion  of  the  pursuer's  title  to  the  lands 
of  Kilbowie,  it  was  the  proper  course  for  the  pursuer  to  bring  such  an  action  as  the  present. 
In  no  more  suitable  or  less  expensive  manner  could  the  judgment  of  the  Court  be 
obtained,  as  to  whether  Kilbowie  was  under  the  interlocutor  now  claimable  by  him  as 
his  exclusive  and  absolute  property.  It  was  so  if  that  view  of  the  proceedings  in  the 
former  action  for  which  he  con-[683]"^®^^^®^  ^^  h^l^  to  be  correct.  Assuming  that  to 
be  the  judgment  of  the  Court,  he  will  be  free  to  complete  his  titles  to  the  plenum 
dominium  of  Kilbowie,  and  he  could  only  obtain  such  judgment  in  an  action  like  the 
present.  I  concur  in  the  views  which  have  been  stated  on  this  point  by  your 
Lordship. 

After  what  has  been  so  fully  explained  with  regard  to  the  declaration  as  to 
Boquhanran,  contained  in  the  judgment  of  the  House  of  Lords,  no  observations  from 
me  are  necessary.     All  I  shall  say  is,  that,  in  the  judgment  pronounced  as  to  those 
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lands  and  the  result  arrived  at  by  this  Court,  we  acted  on  the  same  principles  to  which 
we  will  give  effect  in  this  case  by  decerning  in  favour  of  the  pursuer. 

As  regards  the  defences  stated  to  this  action,  I  see  no  room  for  the  plea  of  lis  alibi 
pendenSy  nor  for  the  plea  of  res  judicata^  seeing  that,  according  to  the  views  which  I 
have  stated,  judgment  in  the  pursuer's  favour  in  terms  of  the  conclusions  of  declaratoi 
will  in  reality  be  no  more  than  giving  practical  effect,  as  regards  the  lands  of  Ealhowie, 
to  the  principles  recognised  by  the  findings  in  the  final  interlocutor  in  the  former  action. 
Lord  Deas. — After  the  full  explanation  and  history  which  your  Lordship  has 
given  of  this  case,  the  only  difficulty  that  I  entertain  about  it  may  be  very  shortly 
stated.     Alexander  Dunn  left  a  deed  of  settlement  by  which  he  conveyed  in  a  certain 
way  all  his  heritable  estate  belonging  to  him,  or  which  might  belong  to  him  at  his 
death,  whether  he  had  succeeded  to  it  through  his  brother  William,  or  whether  he  had 
acquired  it  himself.     An  action  of  reduction  of  that  deed  was  brought  by  his  heir^i- 
law  upon  the  head  of  deathbed,  and  one  of  the  answers  which  was  made  to  that  action 
was  that  certain  of  the  subjects  destined  by  the  deed  of  William  in  a  certain  way  had 
never  been  taken  up,  and  the  destination  had  never  been  evacuated  by  Alexander. 
The  interlocutor  which  was  pronounced  by  the  Second  Division  sustained  the  objections 
to  the  title  of  the  pursuer  to  sue  the  reduction  in  so  far  as  the  trust-disposition  and 
settlement  operated  as  a  conveyance  of  the  heritable  estate  formerly  belonging  to 
William,  and  settled  by  his  dis]x>sition  and  settlement  dated  17th  April  1830.    Bat 
that  judgment  did  not  determine  with  reference  to  all  the  subjects  whether  they 
belonged  to  the  one  class  thus  indicated  or  to  the  other.     It  did  not  determine,  in  ex- 
press words  at  least,  whether  Boquhanran  belonged  to  the  one  class  or  to  the  other, 
nor  whether  Kilbowie  belonged  to  the  one  class  or  to  the  other.     The  question,  to 
which  class  each  of  these  estates  belonged,  appears  to  me  to  have  been  a  question 
clearly  involved  in  that  action,  competent  to  be  entertained  in  that  action,  and  falling 
properly  to  be  decided  in  it.     Accordingly,  when  the  case  went  to  the  House  of  Lords 
it  was  decided  by  the  declaration  embodied  in  the  judgment  that  Boquhanran  (dis- 
tinguishing, to  a  certain  extent,  between  property  and  superiority),  fell  under  the  one 
class  and  not  under  the  other.     The  House  of  Lords  declined  to  entertain  the  question 
whether  Kilbowie  fell  under  the  same  rule  or  not,  because  they  said  the  argument 
before  them  had  been  closed,  and  had  been  confined  solely  to  the  question  with  refer- 
ence to  Boquhanran,  and  therefore  they  would  not  listen  to  any  question  about  Kil- 
bowie, because  that  question  came  too  late  to  be  entertained  by  them  at  the  stage  tt 
which  it  was  brought  forward.     They  remitted  the  cause  to  this  Court  with  a  dedan- 
tion  in  regard  to  Boquhanran.     The  cause  comes  back  accordingly  to  this  Court,  un- 
doubtedly without  being  exhausted.     To  what  extent  it  is  not  exhausted  is  another 
matter,  but  it  does  come  back  to  this  Court  without  being  exhausted,  and  with  refermee 
to  Boquhanran  the  Court  are  to  proceed  in  accordance  with  the  declaration  which  ia 
inserted  in  that  judgment.     I  do  not  say  that  that  is  an  express  remit  to  consider  tbe 
case  of  Kilbowie,  but  my  difficulty  is  to  find  that  there  is  anything  there  that  excludes 
the  consideration  of  the  case  of  Kilbowie.     Boquhanran  had  not  been  specially  dealt 
with  before ;  and  Kilbowie  had  not  been  specially  dealt  with  below.     Both  of  them 
were  included  in  the  action,  and  both  of  them  were  included  in  the  appeal,  and  hoth 
might  have  been  disposed  of  by  the  House  of  Lords  had  both  been  argued.    It  is  a 
strong  thing  to  say,  that  when  the  cause  comes  back  to  this  Court  it  is  not  to  be  open 
to  consider  with  reference  to  Kilbowie  which  class  it  fell  under,  in  the  [684]  same  way 
as  the  House  of  Lords  had  considered  with  reference  to  Boquhanran  which  class  it  f^ 
under.     But  assuming  the  words  "  in  accordance  therewith  "  to  be  read  "  in  accordance 
with  the  declaration  with  reference  to  Boquhanran,"  it  might  be  contended,  though  I 
do  not  think  it  has  been  contended,  that  that  implies  that  you  are  to  deal  with  Kilbowie 
in  the  same  way  as  Boquhanran.     I  do  not  think  it  implies  that.     But  there  is  nothing 
inconsistent  with  that  declaration  iu  taking  up  the  question  with  reference  to  Kilbowie; 
and  I  am  free  to  confess  that  if  I  had  been  left  to  myself,  looking  to  what  was  said  in 
the  House  of  Lords  about  the  reason  why  they  would  not  go  into  the  question  about 
Kilbowie,  my  construction  would  have  been  that  it  was  perfectly  competent,  right,  and 
proper  for  the  Second  Division  to  take  up  the  question  which  they  had  not  specially 
disposed  of  before,  as  to  whether  this  estate  of  Kilbowie  fell  within  the  one  class  or 
the  other, — the  estate  being  comprehended  in  the  action,  but  not  touched  by  the  judg- 
ment    If  that  be  so,  it  comes  to  be  very  difficult,  I  think,  to  say  that  a  separate  action 
is  competent  to  have  it  found  and  declared  in  terms  of  the  conclusions  of  this  summons, 
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because  that  is  taking  away  from  the  Second  Division  the  question  which  is  involved 
in  the  action  before  them,  and  which  it  belonged  to  them  to  decide  and  dispose  of.  If, 
for  instance,  we  had  come  to  the  opposite  conclusion  from  what  your  Lordships  are 
inclined  to  come  to,  about  the  law  with  reference  to  Kilbowie,  I  do  not  see  that  we 
could  have  held  that  it  was  to  a  certainty  in  consistency  with  the  views  of  the  other 
Division.  It  would  have  been  the  reverse  so  far  as  I  can  gather ;  and,  if  we  could  come 
to  the  one  conclusion  properly,  we  might  just  as  regularly  have  come  to  the  other. 

The  instances  given  by  your  Lordship  appear  to  me  to  refer  to  exhausted  causes 

causes  no  longer  depending  in  Court ;  and  when  there  is  a  final  judgment  of  that  kind, 
a  question  may  be  raised  in  the  shape  of  a  declarator  as  to  the  fair  legal  inference  to  be 
deduced  from  that  judgment.  But  this  is  a  depending  cause — a  cause  which  involves 
this  very  question ;  and  if  it  had  not  been  to  some  extent  overlooked,  it  would  have 
fallen  to  have  been  decided;  and,  indeed,  for  an3rthing  I  see,  it  would  have  been 
decided  in  the  House  of  Lords  if  there  had  been  full  and  timeous  argument  about  it 
That  is  the  difficulty  I  have ;  and  the  moment  you  get  into  a  question  of  whether  it  is 
res  judicata  or  not,  that  just  increases  the  difficulty  of  our  interfering  and  dealing  with 
it  in  this  form. 

But  while  I  entertain  that  doubt  and  difficulty,  I  do  not  think  it  would  be  right  for 
me,  after  all  that  has  been  said,  to  withhold  my  opinion  on  the  merits  of  the  action 
which  I  could  only  do  with  propriety  on  the  supposition  that  I  am  undoubtedly  right 
upon  the  other  point.  And,  therefore,  I  think  it  right  to  say  that  on  the  merits  I  have 
no  more  doubt  or  difficulty  than  your  Lordships  have.  I  think  the  consolidation  of 
the  two  titles  of  the  dominium  directum  and  the  dominium  utile  by  Alexander  was  un- 
doubtedly an  evacuation  of  the  destination  in  his  brother  William's  deed.  The  question 
with  reference  to  Boquhanran  was  obviously  to  my  mind  a  much  more  difficult  and 
nice  question  than  that  as  to  Kilbowie,  because  there  there  arose  the  very  delicate  and 
difficult  question  as  to  the  separation  of  the  dominium  utile  from  the  dominium  directum 
after  they  had  been  consolidated, — ^the  question  whether,  if  the  view  taken  was  right 
with  reference  to  the  one  dominium,  it  should  not  also  have  been  applied  to  the  other. 
There  is  no  question  of  that  kind  here,  because  here  the  superiority  is  acquired  by 
Alexander  after  his  brother's  death ;  and  he  consolidated  it  with  the  dominium  utile 
which  he  was  perfectly  entitled  to  take  up  if  he  chose  ;  and,  as  for  the  destination,  he 
was  entitled  to  evacuate  it  if  he  chose.  He  consolidated  the  property  with  the 
superiority  which  belonged  to  himself ;  and  according  to  all  the  rules  and  principles  of 
our  law,  the  property  was  merged  in  the  superiority.  On  the  whole,  though  I  have 
difficulty  about  the  matter  of  form,  I  have  no  difficulty  whatever  in  agreeing  with  your 
Lordships  on  the  far  more  important  question  as  to  the  merits. 

Lord  Benholme. — My  opinion  in  this  case  involves  the  consideration  of  the  sound 
construction  to  be  put  upon  an  interlocutor  of  this  Court,  bearing  date  27th  March 
1865,  pronounced  in  an  action  of  reduction  raised  by  the  heir-at-law  [685]  of  the  late 
Alexander  Dunn,  to  set  aside  a  settlement  of  his  whole  estate  executed  by  Alexander 
on  the  ground  of  deathbed. 

I  am  anxious  to  set  out  distinctly  my  views  as  to  the  true  meaning  and  effect  of 
this  interlocutor,  because  I  look  upon  it  as  the  hinging  point  of  the  present  case. 

Two  different  constructions  have  been  put  upon  this  interlocutor.  If  the  view  for 
which  I  contend  be  adopted  as  the  sound  one,  it  appears  to  me  that  all  difficulty  in  the 
way  of  the  pursuer's  success  in  the  present  declarator  is  removed.  If,  on  the  other 
hand,  the  more  rigid  construction  for  which  the  defender  contends  were  admitted  and 
pressed  as  a  re«  judicata  against  the  pursuer,  I  cannot,  as  at  present  advised,  see  any 
satisfactory  solution  of  the  difficulties  that  would  attach  to  the  pursuer's  case.  Let  me 
here  add  that,  in  a  late  important  debate  in  the  present  case,  the  soundness  of  this  more 
rigid  construction  of  the  interlocutor,  and  the  necessary  consequences  to  which  it  led 
in  favour  of  the  defenders,  were  maintained  by  a  distinguished  counsel  (Lord  Gifford), 
now  a  member  of  this  Court,  in  one  of  the  ablest  of  the  many  able  addresses  which  I 
have  heard  fall  from  him. 

In  the  action  of  reduction  the  fact  of  deathbed  was  admitted.  As  a  necessary  con- 
sequence, the  heir's  title  and  interest  to  reduce  was  admitted,  in  so  far  as  related  to 
such  portions  of  Alexander's  estate  as  had  not  been  derived  from  his  brother  William. 
William  had  left  a  settlement  which  embraced  his  whole  estate,  in  the  whole  of  which 
Alexander  was  appointed  the  first  disponee  or  institute.  But  the  settlement  contained 
a  substitution  after  Alexander  of  various  stranger  substitutes  to  the  prima  facie  ex- 
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elusion  of  his  heir-at-law.  This  last  circumstance  led  to  a  defence  on  the  part  of  those 
substituted  heirs  of  provision,  to  the  effect  that  the  heir-at-law,  being  excluded  from 
the  succession  by  William's  settlement,  had  no  interest  to  reduce  Alexander's  deathbed 
deed,  in  so  far  as  William's  estates  were  concerned.  The  heir-at-law  made  a  replj, 
which,  had  it  been  successful,  would  have  opened  the  way  to  a  total  reduction  of 
Alexander's  settlement.  This  contention  was  founded  upon  certain  specialties  in 
William's  deed,  which,  it  was  argued,  deprived  it  of  all  feudal  effect  in  regard  to  the 
various  substitutions.  As  to  this  plea,  it  is  here  only  necessary  to  say  that  it  formed 
the  main,  if  not  the  only,  subject  of  discussion  between  the  parties  in  the  debate  which 
immediately  preceded  the  interlocutor  of  27th  March  1865.  That  interlocutor  had  an 
important  effect  on  the  case.  In  the  first  place,  the  plea  of  the  heir-at-law,  that  he  vas 
entitled  to  have  a  total  reduction  of  the  deathbed  deed  in  respect  of  the  absolute  ineffi- 
cacy  of  William's  deed  to  make  any  substitutions  to  the  exclusion  of  the  heir's  interest, 
was  repelled.  And,  secondly,  the  interlocutor  ascertained  in  a  distinct  manner  the 
extent  to  which  the  heir's  interest,  and  consequently  his  title  to  reduce,  was  excluded. 
The  Court  were  of  opinion  that  the  following  plea  in  law,  maintained  by  one  of  the 
defenders,  stated  in  its  first  sentence  the  law  of  the  case  correctly ;  but  in  copying  the 
latter  sentence  of  the  plea  they  made  an  imporUmt  alteration  of  one  word.  The  plea 
to  which  I  refer  was  as  follows : — "  William  Park,  in  whose  right  the  pursuer  sues,  has 
no  title  to  challenge  Alexander  Dunn's  trust-deed  and  settlement,  except  in  so  far  as 
that  deed  conveys  away  subjects  to  which  the  said  William  Park  would  have  succeeded 
as  heir-at-law  of  Alexander  Dunn.  He  has  no  title  to  sue  the  present  action  as  regards 
any  lands  and  heritages  which  belonged  to  William  Dunn,  and  were  conveyed  by  his 
settlement."  The  interlocutor  of  the  Court  was  thi^ : — "  Sustain  the  objection  to  the 
title  of  the  pursuer  to  sue  for  reduction  of  the  trust-disposition  of  the  deceased  Alexander 
Dunn,  in  so  far  as  the  same  operates  as  a  conveyance  of  the  heritable  estate  formerij 
belonging  to  the  deceased  William  Dunn,  and  settled  by  his  disposition  and  settlement, 
dated  17th  April  1830 :  To  this  extent  sustain  the  defences,  and  assoilzie  the  defenders: 
Quoad  vltra  reduce,"  &c. 

In  a  subsequent  action  of  reduction  of  the  deathbed  deed,  raised  at  the  instance  of 
Mr.  Dunn  Pattison,  the  discussion  arose  out  of  the  fact  that  the  whole  of  William 
Dunn's  substitutions  did  not  at  Alexander's  death  stand  unaffected  by  conveyances 
executed  by  Alexander  in  liege  poustie.  It  appeared  that,  in  regard  to  the  damium 
utUe  of  Boquhanran  and  also  of  Kilbowie,  Alexander,  after  [686]  having  vested  himself 
feudally,  both  in  the  superiorities  and  the  properties,  had  effected  a  consolidation  of 
these  estates  by  executing  in  his  own  hands  an  instrument  of  resignation  ad  remanetdiamy 
which  instrument  contained  a  conveyance  of  the  dominium  utile  in  favour  of  himself 
and  his  heirs-at-law. 

The  discussion  in  Dunn  Pattison's  case  evolved  two  principles — first,  that  the  con- 
solidation of  the  two  estates  did  not  constitute  a  final  and  indissoluble  union,  but  that 
the  plenum  dominium  was  resolvable  into  its  two  original  elements  when  at  the  death 
of  Alexander  there  was  a  divergence  in  the  subsisting  succession  of  the  superiority  and 
property  respectively.  Secondly,  the  Court  were  of  opinion,  and  pronounced  an  inte^ 
locutor  accordingly  on  20th  July  1866,  to  the  effect  that  the  conveyances  embodied  in 
the  instruments  of  resignation  evacuated  in  regard  to  the  dominia  utilia  the  substitn- 
tions  contained  in  William's  deed.  It  was  thus  held  that  the  heir-at-law  whose  interest 
as  to  the  dominium  utile  of  Boquhanran  would  have  been  excluded  by  William's  deed 
— had  that  dominium  utile  been  truly  settled  by  that  deed — was  let  in  by  the  effect  of 
the  instrument  of  resignation  to  reduce  the  deathbed  deed,  and  to  claim  that  dominiiim 
utile  to  himself. 

A  question  here  occurs,  was  this  result  in  favour  of  the  heir-at-law  consistent  with 
the  interlocutor  in  the  former  action  ?  If  my  interpretation  of  that  interlocutor  were 
adopted,  the  success  of  the  heir-at-law  was  not  only  consistent  with,  but  a  necessary 
consequence  of  it.  But  if  the  more  rigid  view  of  that  interlocutor  were  adopted,  it 
went  inevitably  to  exclude  the  heir-at-law  from  claiming  that  dominium  utUe  wbich 
had  been  embraced  by  William's  deed,  and  conveyed  to  certain  substitutes  under  a 
residuary  clause.  If  the  word  "  settled  "  in  the  disputed  interlocutor  was  synonymoms 
with  "embraced" — then  by  the  said  interlocutor  the  interest  of  the  heirnit-law  to 
reduce  the  deathbed  deed  was  excluded  as  to  this  dominium  uiHe,  and  the  deathbed 
deed  must  carry  the  subject  to  James  Black,  the  disponee  of  the  deathbed  deed.  I 
have  mentioned  this  difference  of  result  as  to  the  dominium  utile  of  Boquhanian, 
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because  the  head  of  the  Court  in  pronouncing  the  interlocutor  of  1866,  expressed  serious 
misgivings  whether  that  judgment  was  not  inconsistent  with  the  former.  These  mis- 
givings were  plainly  founded  on  a  leaning  to  the  more  rigid  construction  of  the  earlier 
interlocutor,  against  which  I  contend.  It  was,  however,  suggested  that  on  appeal  the 
House  of  Lords  might  set  all  right  hy  making  such  an  alteration  of  the  earlier  inter- 
locutor as  would  make  it  consistent  with  the  latter  one.  And  it  has  been  contended 
that  the  House  of  Lords  did  make  that  alteration  or  correction  of  the  former  judgment. 
1  am  humbly  of  opinion  that  this  is  a  mistake.  I  conceive  that  the  declaration  attached 
by  the  Court  of  Appeal  to  their  affirmance  was  intended  as  a  mere  following  out  of  the 
judgment  as  soundly  construed.  The  feudal  operation  dictated  by  the  declaration  was 
in  fact  the  proper,  if  not  the  only,  way  of  giving  efTect  to  the  judgment  under  the 
anomalous  circumstances  under  which  it  had  to  be  carried  out.  A  similar  feudal 
operation  had  not  to  be  performed  in  regard  to  Kilbowie,  and  consequently  the  declar- 
ation was  confined  exclusively  to  Boquhanran. 

But  supposing  I  am  mistaken  in  all  this — supposing  that  the  more  rigid  construction 
of  the  disputed  judgment  is  the  sound  one,  then  as  to  Boquhanran  the  judgment  was 
altered,  the  inconsistency  reconciled,  and  the  miscarriage  obviated.  But  then  as  to 
Kilbowie,  the  judgment  remains  affirmed  without  alteration  or  declaration.  And  if  so, 
what  must  be  its  effects  as  a  rea  judicata  in  the  present  action  ?  The  result  must  be 
that,  the  dominium  utile  of  Kilbowie  being  settled  on  James  Black  by  William's  deed, 
the  interest  of  the  heir-at-law  to  reduce  is  excluded ;  the  deathbed  deed  takes  full  effect, 
and  the  residuary  disponees  in  that  deed  are  entitled  to  this  dominium  utile.  How  can 
it  be  any  answer  to  these  substitutes  to  allege  that  the  dominium  utile  no  longer  exists, 
being  absorbed  by  the  consolidation  in  the  plenum  dominium  ?  For  the  divergence  of 
interest  in  the  succession  now  supposed  renders  it  competent  and  necessary  (as  in  the 
case  of  Boquhanran),  that  the  two  estates  should  again  be  separated,  in  order  that  each 
may  be  bestowed  upon  the  respective  parties  to  whom  by  right  of  succession  it  is  due. 

I  have  thus  indicated  the  grounds  of  my  opinion,  that,  if  the  more  rigid  con- 
[687!H^^^^^io^  of  the  judgment  of  1865  be  adopted,  the  pursuer  of  the  declarator  must 
be  unsuccessful  in  so  far  as  the  dominium  utile  of  Kilbowie  is  concerned. 
I  shall  conclude  with  a  few  words  in  opposition  to  that  construction. 
The  argument  of  the  able  counsel,  to  which  I  have  referred,  in  support  of  that  con- 
struction, though  eminently  ingenious,  occurred  to  me  at  the  time  to  be  somewhat  of 
the  boldest.  He  stigmatised  the  interlocutor  of  1865,  under  the  construction  of  the 
opposite  party,  as  utterly  inefficient,  resolving  into  a  mere  truism.  But  surely  if  the 
only  escape  from  truism  is  by  lapse  into  error,  and  if  the  measure  of  the  required 
efficiency  is  exactly  the  amount  and  extent  of  that  error,  the  improvement,  or  rather 
alteration,  is  to  be  deprecated  rather  than  desired.  Efficiency  may  be  obtained  at  too 
high  a  price.  If  an  interlocutor  goes  so  fast  as  to  overlook  essential  distinctions 
between  the  subjects  with  which  it  deals,  or  if  it  go  so  far  as  to  extend  an  acknowledged 
and  definite  rule  of  law  to  subjects  beyond  its  true  application — if  it  goes  so  far  in  a 
wrong  direction  as  to  require  the  intervention  of  the  Supreme  Court  of  Appeal  to 
correct  its  wandering — then  efficiency  on  such  terms  is  little  to  be  desired.  Surely 
that  construction  of  a  judgment  is  to  be  preferred  (if  its  terms  will  at  all  admit  of  it) 
which,  based  upon  an  indisputable,  it  may  be  self-evident,  legal  position,  applies  it 
with  discrimination  to  the  subjects  of  the  suit,  distinguishing  between  such  as  admit  of 
its  proper  application,  and  such  others  standing  in  a  different  situation,  so  as  that  to 
apply  it  to  them  were  to  prevent  the  rule  of  law  itself,  and  defeat  the  justice  of  the  case. 
If  to  such  interlocutor  inefficiency  or  truism  could  be  imputed,  I  only  wish,  my  Lords, 
that  all  our  judgments  could  be  so  characterised. 

I  shall  sum  up  in  two  sentences  the  grounds  of  my  opinion  in  favour  of  the  pursuer 
of  this  declarator.  I  hold  that  the  dominium  utile  of  Kilbowie  was  not  settled  by 
William's  deed,  under  a  sound  construction  of  the  interlocutor  of  1865;  that, 
consequently,  the  interest  of  the  heir-at-law  to  reduce  not  being  excluded,  the  deathbed 
deed  as  to  the  dominium  utUe,  as  well  as  to  the  dominium  directum  of  Kilbowie,  stands 
reduced  by  that  judgment ;  and  that  the  curator  ought  to  be  allowed  to  make  up  his 
T^ard's  titles  to  the  plenum  dominium. 

Lord  Neaves. — I  concur  in  the  result  at  which  your  Lordship  has  arrived,  and  I 
quite  adopt  the  grounds  which  you  have  assigned  for  your  opinion.  I  am  glad  to  think 
that  I  also  concur  in  a  great  deal  of  what  has  been  said  by  Lord  Benholme ;  and  as  far 
as  his  Lordship  appears  to  differ  from  the  rest  of  us,  it  seems  to  me  rather  to  have  reference 
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to  what  Wordsworth  calls  ''  hattles  long  ago  "  than  to  the  real  question  which  we  are 
now  ahout  to  decide, 

I  think  the  judgment  which  we  are  now  called  upon  to  explain  in  this  process  of 
declarator  was  in  itself  a  final  and  exhaustive  judgment  I  do  not  say  that  the  suhsequent 
proceedings  in  the  House  of  Lords  as  far  as  Boquhanran  is  concerned  may  not  make  it 
our  duty — I  rather  differ  from  the  Lord  Justice-Clerk  on  that  point — ^to  do  Bomething 
in  that  process  in  order  to  apply  the  judgment  which  was  pronounced  in  the  House  d 
Lords  as  far  as  regards  the  lands  of  Boquhanran  only,  because  if  that  judgment  be  not 
applied  with  that  qualification,  and  parties  allowed  an  opportunity  of  asking  anything 
to  be  done  that  may  preserve  their  rights,  our  original  judgment  would  go  out  and  be 
extracted  aimpUciter,  without  the  limitation  and  explanation  or  alteration  made  by  the 
House  of  Lords. 

With  reference  to  the  land  of  Kilbowie,  I  see  no  warrant  and  no  competency  in 
going  back  to  that  cause  again.  I  do  not  say  that  it  might  not  have  been  competent  in 
that  process  to  have  made  a  more  detailed  interlocutor  instead  of  reducing,  or  refusing 
to  reduce,  as  to  certain  lands  according  to  a  certain  description.  That  depended  on  tiie 
circumstances.  The  Court  may  pronounce  a  long  interlocutor,  or  it  may  pronounce  a 
short  interlocutor,  but  the  interlocutor  pronounced  was  meant  to  exhaust  the  case,  snd 
I  think  it  did  exhaust  the  case  by  using  language,  which,  I  believe,  was  perfedlj 
intelligible  to  both  parties  at  the  time,  and  which  I  suspect  would  never  have  be^ 
brought  into  controversy  at  all  if  the  other  matter  of  Boquhanran,  which  arose  out  of 
another  process,  had  not  raised  some  little  difficulty.  But  if  it  was  not  a  final 
interlocutor  that  was  pronounced  by  us,  it  could  not  have  been  appealed.  It  would 
not  have  been  [688]  competent  to  go  to  the  House  of  Lords  on  a  mere  interloeutorT 
judgment  if  it  was  required  from  us  to  define  in  detail  all  the  lands  that  fell  under  the 
one  branch  and  under  the  other.  We  did  not  mean  to  do  so ;  the  parties  did  not  ask 
UB  to  do  so;  and  the  House  of  Lords  have  not  told  us  to  do  so.  The  interlocutor 
stands  as  an  interlocutor  reducing  by  description,  but  by  description  having  reference 
to  the  pleadings  of  parties  aud  to  the  state  of  the  titles  as  known,  and  in  a  manner 
capable  of  being  extracted.  If  that  were  a  depending  process,  there  would  be  a  great 
deal  in  what  Lord  Deas  has  said ;  but  considering  it  to  have  been  originally  a  final 
judgment,  intended  to  exhaust  the  cause,  and  doing  so,  and  having  been  taken  to  tbe 
House  of  Lords  as  a  final  judgment,  and  no  impeachment  or  encroachment  made  on  it, 
except  for  the  single  qualification  as  to  the  lands  of  Boquhanran,  which  stood  in  so 
very  special  and  peculiar  a  position,  I  think  we  cannot  go  back  upon  it  at  all. 

But,  then,  ia  it  competent  to  bring  this  declarator?  I  shall  only  say  on  this  subject 
that  I  consider  it  to  be  a  general  rule  of  the  law  of  Scotland  that  by  means  of  a  process 
of  declarator  you  can  get  anything  made  clear  that  is  obscure  or  is  said  to  be  obscore. 
I  see  no  exception  to  that  in  this  case.  It  might  have  been  done  otherwise.  It  is 
possible  that  there  might  have  been  a  competition  of  brieves,  but  it  seems  to  as 
perfectly  competent  ab  ante  to  raise  the  general  question  the  moment  the  difficulty  ii 
ascertained  and  the  dispute  arises,  and  that  it  may  then  be  cleared  up. 

On  the  merits  I  shall  add  very  little.  I  consider  that  the  real  nature  of  the  diffeieBt 
properties  in  dispute  was  decided  in  a  manner  that  gave  room  for  no  doubt.  I  look® 
the  defence  of  Mr.  Black,  the  party  principally  concerned  in  this  matter,  as  being  quite 
explicit,  and  intended  to  be  so  with  reference  to  this  point.  The  first  part  of  his  ^ 
unquestionably  is  so.  His  objection  was, — you,  the  heir-at-law  of  Alexander  Duna. 
have  no  title,  because  you  have  no  interest,  to  reduce  the  deathbed  deed,  except  as  to 
those  subjects  to  which  you  would  have  succeeded  as  heir-at-law.  That  is  the  first  part 
of  the  plea,  and  it  is  quite  explicit.  There  is  another  part  of  the  plea  which  says  he 
cannot  do  so  as  to  those  lands  that  are  conveyed  by  Mr.  Dunn's  settlement ;  and  I/ffd 
Benholme  says  that  is  an  expression  that  might  have  gone  too  far.  I  do  not  think 
that.  I  do  not  think  it  would  have  made  much  difference  if  we  had  adopted  tiat 
word.  But  there  stood  two  classes  of  subjects  in  the  person  of  Alexander  Dunn,— the 
one  a  class  to  which,  supposing  the  titles  complete,  his  heir-at-law  would  have  served  as 
heir-at-law,  the  other  a  class  to  which,  if  it  had  come  to  him,  the  heir-at-law,  would 
have  served  as  heir  of  provision.  Xow,  the  dominium  directum  was  acquired  by 
Alexander,  and  consolidated.  I  think  it  is  not  a  perfectly  correct  view  of  the  case  to 
take  in  this  matter  to  say  that  this  evacuated  the  destination  in  William  Dunn's 
deed.  It  seemed  to  me  rather  to  annihilate  the  estate  conveyed  by  William's  deed. 
There  was  no  substitution  in  place  of  it,  and  no  succession  substituted  to  it    The  act 
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of  a  plenus  dominus  who  feus  out  a  subject  creates  a  subaltern  estate ;  the  act  by  which 
it  is  resigned  ad  remanentiam  is  to  extinguish  that  subaltern  estate,  and  place  matters 
as  they  were  before,  except  in  special  circumstances,  as  in  the  case  of  Boquhanraui 
where  the  Court  held  they  could  not  allow  a  party  to  benefit  where  he  was  not  intended 
to  be  benefited.  That  introduced  a  specialty.  But  here  Alexander  Dunn,  while  he  was 
not  on  deathbed,  but  in  liege  poustiey  extinguished  this  estate  by  resigning  it.  The  titles 
stood  alone  in  his  person.  Nobody  could  have  served  to  it  but  his  heir-at-law,  and  no 
power  exists  that  can  compel  the  heir-at-law  again  to  sub-feu.  That  is  the  position  in 
which  the  matter  stands,  as  was  plainly  indicated  by  the  schedule,  and  by  the 
description — and  we  meant  to  find  that,  and  must  now  declare  it. 

Lord  Kinloch, — I  concur  in  the  result  arrived  at  by  your  Lordships  generally. 

I  would  only  remark,  with  reference  to  some  observations  which  have  been  made, 
that  I  find  no  difficulty  created  by  the  terms  of  the  judgment  of  the  House  of  Lords. 
I  consider  the  plenum  dominium  of  the  lands  of  Kilbowie  to  have  been  undoubtedly 
comprised  within  the  reductive  clause  of  the  former  judgment  of  the  Court.  It  was  so, 
I  think,  in  formal  expression,  having  regard  [689]  to  the  shape  of  the  record  and  the 
schedules  attached  to  it :  it  was  unquestionably  so  in  substance  and  sound  construction, 
as  the  plenum  dominium  of  Kilbowie  had  neither  remained  settled  by  William  Dunn's 
deed  at  the  date  of  Alexander's  death,  nor  in  a  sound  legal  sense  was  contained  in 
William  Dunn's  deed  at  all.  The  judgment,  so  comprising  Kilbowie  within  its  reductive 
clause,  remained  untouched  by  the  House  of  Lords.  It  was  proper,  as  their  Lordships 
thought,  to  insert  a  special  declaration  as  to  Boquhanran,  because  on  that  point  the 
House  were  introducing  either  a  variation  on  the  interlocutor,  or  at  all  events  a  very 
necessary  explanation  of  it,  bringing  distinctly  out  the  intended  separation  between  the 
dominium  directum  and  the  dominium  utile.  In  regard  to  Kilbowie,  where  no  such 
separation  was  to  be  made,  the  judgment  remained  exactly  as  the  Court  below  had  left 
it ;  and  exactly  what  it  then  imported.  The  judgment  as  to  Kilbowie  did  not  require 
either  to  be  varied  or  explained,  and  remains  now  for  enforcement,  as  it  did  when  your 
lordships  formerly  pronounced  it.  But  the  judgment  being  generally  expressed,  and  its 
meaning  being  brought  into  controversy,  I  can  see  no  objection  to  the  present  declaratory 
action,  as  called  forth  by  the  special  circumstances  of  the  case ;  and  in  that  action  I 
think  the  pursuer  should  prevail,  so  far  as  regards  the  conclusions  now  brought 
before  us. 

The  following  interlocutor  was  pronounced : — "  In  conformity  with  the  opinions  of 
the  whole  seven  Judges,  repel  the  defences  stated  for  James  Black,  and  find  and  decern 
in  terms  of  the  declaratory  conclusions  of  the  summons:  Quoad  ultra  continue  the 
cause:  Find  the  defender,  the  said  James  Black,  liable  in  the  expenses  so  far  as 
hitherto  incurred,  and  remit,"  &c. 

Mtjbrat  &  Beith,  W.S. — J.  &  R.  D.  Eoss,  W.S. — Agents. 


Kg.  134.  YIIL  Macpherson,  689.     8  Mar.  1870.     1st  Div.— Lord  Jervis- 

woode,  B. 

James  Walker  and  Others  (M'Gilchrist's  Trustees),  Pursuers  and  Eeal 

Eaisers. 
Mrs.  Margaret  M'Gilchrist  and  Others,  Claimants. — Adam, 
Archibald  M'Gilchrist,  Claimant. —  Webster. 

Succession — Heritable  and.  Moveable — Conversion, — A  truster  in  his  settlement  directed 
his  trustees  as  soon  as  possible  after  his  death  to  realise  and  convert  into  cash  his 
whole  heritable  and  moveable  property,  except  a  house  which  he  directed  to  be  sold 
at  his  widow's  death,  and  a  foundry,  which  he  directed  to  be  sold  when  his  youngest 
80n  reached  majority.  The  proceeds  of  the  sales,  after  payment  of  debts  and  legacies, 
were  to  be  divided  among  his  sons.  In  a  question  between  the  heir  and  executor  of 
a  son  who  had  survived  his  father,  but  had  died  before  the  youngest  son  had  reached 
majority,  held  that  his  interest  in  the  succession  was  moveable  in  his  person. 
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This  multiplepoinding  was  raised  by  the  trustees  of  the  late  James  MHjilchrist, 
founder  and  engineer,  Atlas  Works,  Coatbridge,  who  died  in  1865,  leaving  a  trust-dia- 
position  and  settlement  executed  in  1861. 

The  first  five  purposes  of  the  trust-settlement  contained  directions  for  payment  of 
debts  and  legacies,  and  provisions  for  the  truster's  wife  and  daughters.     To  his  wife  he 
gave  the  liferent  of  his  house  at  Sunnyside.     The  deed  further  provided : — "  In  the 
sixth  place,  as  it  is  my  wish  that  my  sons,  or  such  of  them  as  may  desire  to  do  so,  shall 
carry  on  my  present  business  of  a  founder  and  engineer,  I  hereby  direct  and  instruct  my 
said  trustees  in  the  event  of  all  my  said  sow^  liaring  obtained  majority  at  my  decease,  so  soon 
as  may  be  convenient  thereafter,  to  assign,  dispone,  and  convey  to  my  said  sons,  or  to 
the  survivors  or  survivor  of  them  who  may  be  in  life  at  my  decease,  equally  among  them,'' 
the  heritable  subjects  on  which  the  Atlas  Foundry  was  erected,  with  the  foundry ;  "and 
in  the  event  of  none  of  my  said  sons  electing  to  carry  on  said  business,  and  acquire  right 
to  said  portion  of  my  estate  on  the  foresaid  terms,  then  [690]  ^^®  same  shall  revert  to 
and  form  part  of  the  residue  of  my  general  means  and  estate,  and  be  realised  and  divided 
therewith  as  after-mentioned.     In  ti^e  seventh  place,  in  the  event  of  my  dying  hefore  th 
youngest  of  my  sons  attains  majority ,  and  of  any  of  my  sons  who  may  then  be  major  desir- 
ing to  continue  the  foresaid  business,  I  hereby  authorise  and  empower  my  said  trustees 
to  grant  to  such  son  or  sons  a  lease  of  the  said  Atlas  Foundry,  .  .  .  and  that  at 
«uch  rent  as  my  said   trustees    may  consider  reasonable.  ...  In  the  ninth  place, 
in  the  event  of  my  dying  before  the  majority  of  my  youngest  son  as  aforesaid,  and  none  of 
my  said  sons  or  son  who  may  be  major  at  my  decease  agreeing  to  carry  on  my  said  busi- 
ness on  the  aforesaid  terms,  then  my  said  trustees  are  hereby  authorised  and  empowoed 
to  sell  and  convert  into  cash  my  whole  stock  in  trade  of  every  description,  and  to  let  the 
said  Atlas  Foundry,  with  pertinents,  and  fixed  machinery,  and  steam-engine  and  appur- 
tenances, and  that  at  such  rent  as  they  can  get  therefor,  but  they  shall  not  give  aoj 
lease  which  shall  extend  beyond  the  first  term  of  Whitsunday  after  the  majority  of  my 
youngest  son.     In  the  tenth  place,  my  said  trustees  shall,  as  soon  as  possible  after  my 
decease,  collect  all  debts  due  to  me,  and  realise  and  convert  into  cash  my  whole  estate 
and  effects  of  every  description,  heritable  and  moveable,  other  than  those  portions  thereof 
specially  before  provided  for,  but  including  my  said  household  furniture  and  plenishing 
and  my  said  property  at  Sunnyside,  in   the  event  of  my  said   spouse   predecessiog 
me ;  and  also  including  my  said  heritable  subjects  on  which  the  Atlas  Foundry  is  erected, 
with  the  whole  pertinents,  machinery,  and  others  thereon,  and  whole  stock  in  trade, 
in  the  event  of  all  of  my  sons  being  major  at  my  decease,  and  none  of  them  have  continued 
my  said  business,  as  before  provided  for,  and  acquired  that  portion  of  my  estate  on 
the  terms  before-mentioned ;  and  after  payment  of  all  my  said  debts,  heritable  and 
otherwise,  and  the  expenses  of  realisation,  and  of  the  trust  generally,  they  shall  difide 
and  apportion  the  whole  residue  and  remainder  of  my  said  means  and  estate,  heritaUe 
and  moveable,  equally  among  my  said  sons,  and  pay  or  convey  to  each  of  my  said  sos^ 
his  share  thereof.     In  the  eleventh  place,  in  the  event  of  my  said  heritable  property 
at  Sunnyside  not  falling  under  the  division  contemplated  in  direction  tenth,  I  herebj 
direct  and  instruct  my  said  trustees,  immediately  after  the  decease  of  my  said  spoose, 
the  lif erentrix  thereof,  to  sell  and  convert  the  said  property  at  Sunnyside  into  cash,  and 
divide  and  apportion  the  proceeds  thereof  to  and  among  my  said  sons,  in  the  same 
manner  as  provided  in  direction  tenth.     In  the  twelfth  place,  in  the  event  of  my  said 
heritable  subjects  on  which  the  Atlas  Foundry  is  erected  not  being  disposed  of  as  pso- 
vided  for  in  direction  sixth,  or  not  falling  under  the  division  contemplated  in  direction 
tenth,  I  hereby  direct  and  instruct  my  said  trustees,  so  soon  as  the  youngest  of  my  sshI 
sons  shall  attain  majority,  to  sell  and  convert  the  said  subjects,  foundry,  and  whole  pe^ 
tinents  and  appurtenances  thereof  of  every  description,  into  cash,  and  divide  and  appo^ 
tion  the  proceeds  thereof  to  and  among  my  said  sons  in  the  same  manner  as  provided 
in  direction  tenth ;  declaring  that  in  the  event  of  any  of  my  said  sons  being  in  minority 
at  any  of  the  said  periods  of  division  contemplated  in  directions  tenth,  eleventh,  and 
twelfth,  then  my  said  trustees  shall  hold  the  shares  of  such  of  my  said  sons  as  may  be 
so  in  minority  until  they  shall  respectively  attain  majority,  when  the  same,  with  any 
interest  accrued  thereon,  shall  be  payable  to  them  respectively ;  declaring  also  that  the 
respective  interests  of  my  sons  under  these  presents  shall  vest  in  the  persons  of 
my  said  sons  respectively,  upon  their  respectively  attaining  majority,  and  not  sooner; 
and  further  declaring,  that  in  the  event  of  any  of  my  said  sons  predeceasing  me 
leaving  lawful  [691]  issue,  such  issue  shall  be  entitled,  equally  among  them,  to  the 


vm.  1CA0FHEB80K,  892.    m'gilchrist's  TRS.  V.  m'gilchrist,  &c.  [1870]    771 

share  to  which  their  parent  would  have  succeeded  if  he  had  heen  in  life  at  my 
decease." 

The  truster  was  survived  hy  his  widow,  four  sons,  two  of  whom  were  minors,  and 
three  daughters.  The  eldest  son,  James,  died  unmarried  and  intestate  in  1867,  and  the 
principal  question  raised  was,  whether  his  interest  in  his  father's  settlement  was  herit- 
able or  moveable. 

The  truster's  widow  rejected  the  liferent  of  the  house  at  Sunnyside.  Two  of  the 
daughters,  Mrs.  Murray  and  Mrs.  Lundie,  were  decerned  executrices  to  their  brother 
James,  and  the  principal  question  at  issue  was  between  them  and  the  truster's  second  son, 
Archibald.  They  claimed  (1)  one-fourth  share  of  the  value  of  the  heritable  subjects,  and 
(2)  one-fourth  share  of  the  residue,  heritable  and  moveable;  and  they  pleaded  that 
"the  whole  heritable  subject  left  by  the  truster  was,  quoad  succession,  moveable 
dettinaiione" 

Archibald  M'Gilchrist,  the  second  son  of  the  truster,  claimed  inter  aliOy  as  heir  of 
James,  (2)  one-fourth  of  the  heritable  subjects  to  which  his  brother  James  was  entitled 
under  the  provisions  of  the  trust-deed,  or  (3)  if  it  should  be  held  that  these  subjects,  or 
any  of  them,  did  not  constitute  heritable  estate  in  the  person  of  James,  then  such  part 
of  his  share,  whether  of  heritable  or  moveable  property,  as  he  might  be  found  en- 
titled to. 

He  pleaded ; — (4)  The  claimant  being  heir  of  line  and  of  conquest  of  the  truster's 
eldest  son,  was  entitled  to  the  whole  of  his  share,  in  so  far  as  the  same  was  heritable 
estate  in  his  person.  (5)  Under  the  directions  and  appointments  in  the  trust-deed, 
James's  share  of  the  subjects  specified  under  the  second  head  of  the  present  claim  was 
heritable  in  his  person. 

These  subjects  were,  "  (1)  the  property  on  which  is  erected  the  Atlas  Foundry  at 
Coatbridge,  with  the  machinery ;  (2)  the  dwelling-house  and  other  subjects  at  Sunny- 
side,  Coatbridge ;  (3)  the  villa  called  Westerhill,  situated  at  Mount  Vernon ;  (4)  the 
sum  of  £900  contained  in  bond  and  assignation  in  security  by  the  Rochsilloch  Iron 
Company,"  &c. 

The  Lord  Ordinary  (Jerviswoode),  on  6th  July  1869,  pronounced  an  interlocutor 
finding  in  point  of  law, — "  2d,  That,  having  regard  to  the  directions  and  appointments 
of  the  said  trust-deed,  the  share  to  which  James  M'Gilchrist,  the  eldest  son  of  the  said 
truster,  had  right  under  the  same  in  the  several  heritable  subjects  which  are  referred  to 
in  the  second  head  of  the  claim  for  the  claimant  Archibald  M'Gilchrist  and  his  factor 
and  commissioner,  was  heritable  in  the  person  of  the  said  James  M^Gilchrist;  and  with 
reference  to  the  preceding  findings,  sustains  the  fifth  plea  in  law  for  the  claimant  Archibald 
M'Gilchrist  and  his  factor  and  commissioner,"  &c. 

Thereafter  his  Lordship,  on  14th  December  1869,  pronounced  an  interlocutor,  in 
which,  inter  aHa^  he  found — "  (3d),  That  the  claimant  Archibald  M 'Gilchrist  is  entitled 
to  be  ranked  and  preferred  on  the  fund  in  medio  for  one-fourth  share  of  the  said  trust- 
estate,  heritable  and  moveable,  which  shall  remain  after  the  claims  specified  in  the  first 
and  second  findings  hereof  shall  have  been  paid  or  satisfied :  (4th),  That  a  right  to  one- 
fourth  share  of  the  said  trust-estate,  heritable  and  moveable,  remaining  after  payment 
or  satisfaction  of  the  said  claims  as  aforesaid,  vested  in  the  now  deceased  James 
M'Gilchrist  junior,  the  eldest  son  of  the  truster,  and  that  the  claimant,  the  said  Archibald 
MKjrilchrist,  as  heir  of  line  and  of  conquest  of  the  said  deceased  James  M'Gilchrist 
junior,  is  entitled  to  be  ranked  and  preferred  on  the  fund  in  medio  for  the  heritable 
portion  of  the  said  one-fourth  share :  Quoad  idtra  repels  the  claim  of  the  said  Archibald 
M'Gilchrist :  (5th),  That  the  claimants,  Mrs.  Margaret  M'Gilchrist  or  Murray,  and  Mrs. 
Janet  M^ilchrist  or  Lundie,  as  executrices  of  the  said  deceased  James  M'Gilchrist 
junior,  are  entitled  to  be  ranked  and  preferred  [692]  ^^  ^^^  ^"iid  in  medio  for  the 
moveable  portion  of  the  said  one-fourth  share  which  vested  in  the  said  James  M^ilchrist 
junior;  and  quoad  ultray  repels  the  claim  of  the  said  Mrs.  Margaret  M'Gilchrist  or 
Murray  and  Mrs.  Janet  M'Gilchrist  or  Lundie,  as  executrices  foresaid." 

Mrs.  Murray  and  Mrs.  Lundie  reclaimed,  and  counsel  having  been  heard, 

At  advising, — 

Lord  Presidknt. — The  reclaimers'  argument  in  this  multiplepoinding  is  directed 
mainly  against  that  part  of  the  Lord  Ordinary's  interlocutor  of  6th  July  1869,  by  which 
he  finds  that,  "  having  regard  to  the  directions  and  appointments  of  the  said  trust  deed, 
the  share  to  which  James  M'Gilchrist,  the  eldest  son  of  the  said  truster,  had  right 
under  the  same  in  the  several  heritable  subjects,  which  are  referred  to  in  the  second  head 
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of  the  claim  for  the  claixnant  Archibald  M^Gilchrist  and  his  factor  and  connniamoner,  was 
heritable  in  the  person  of  the  said  James  M^ilchrist."  The  heritable  sabjects  referred 
to  are— (1)  The  Atlas  Foundry  at  Coatbridge ;  (2)  The  dwelling-house  of  Sunnyside ;  (3) 
the  villa  of  Westerhill ;  (4)  a  bond  for  JB900  granted  by  the  Bochsilloch  Iron  Cktmpany. 
The  question  accordingly  is,  whether  these  particular  subjects,  in  so  far  as  concerns 
James  M'Gilchrist  junior,  were  in  his  person  heritable  or  moveable  f  I  can  have  no 
doubt,  upon  a  construction  of  the  settlements  of  the  elder  M'Gilchrist,  that  they  were 
moveable.  The  general  scope  of  the  old  gentleman's  deed  was  an  equal  division  of  the 
whole  residue  among  his  four  sons,  his  daughters  having  been  provided  for  in  the  earlier 
part  of  the  deed. 

With  regard  to  two  of  the  subjects  mentioned  above,  viz.  Westerhill  and  the  bond 
for  £900,  it  is  difficult  to  see  how  they  could  reach  the  hands  of  the  sons  except  in  the 
form  of  cash,  because  they  fall  under  the  tenth  head  of  the  settlement 

How  this  direction  to  sell  and  convert  into  cash,  which  is  express  and  impentiTe, 
could  be  disregarded  by  the  trustees,  I  cannot  see.  No  doubt  Mr.  Webster  says  that 
there  are  words  in  the  same  section  controlling  the  meaning ;  but  they  seem  to  me  to 
be  entirely  inadequate  for  that  purpose.  I  mean  the  clause  ''  after  payment  of  all  my 
said  debts,"  &c.  If  that  stood  alone  it  might  be  susceptible  of  the  construction  thitit 
was  not  necessary  that  every  part  of  the  heritable  estate  should  be  converted  into  money. 
But  even  then,  on  the  authorities,  this  argument  would  fail ;  because,  if  there  is  a 
general  provision  in  a  deed  which  results  in  an  entire  conversion  into  money,  that  nukes 
the  succession  subjects  moveable  in  the  person  of  the  beneficiaries.  There  are  manj 
authorities  to  that  effect  in  the  Exchequer  Court  of  Scotland,  and  a  series  of  cases  of  ^ 
same  kind  decided  in  England.  But  the  antecedent  words  of  the  tenth  purpose,  m 
"  that  my  trustees  shall  convert  into  cash  my  whole  estate  and  effects  of  every  descripdio, 
heritable  and  moveable,"  clearly  to  my  mind  make  these  two  subjects,  viz.  Westerhill 
and  the  £900  bond,  moveable  in  the  person  of  James  M^Gilchrist  junior. 

But  the  other  two  subjects,  viz.  Simnyside  and  the  Atlas  Foundry,  stand  in  a 
different  position.  Sunnyside  is  mentioned  in  what  Mr.  Webster  has  called  a  pareo- 
thetical  way,  in  the  tenth  purpose.  The  effect  of  that  parenthesis  is  in  a  certain  erent, 
viz.  hiB  spouse's  predeceasing  him,  to  bring  Sunnyside  witiiin  the  operation  of  the  preirioip 
direction,  which  provides  that  it  shall  be  converted  into  cash,  and  divided  among  h^ 
sons.  But  that  event  did  not  happen,  and  the  eleventh  purpose  comes  into  operation. 
Taking  these  two  clauses  together,  the  truster  directs  that,  if  his  wife  predecease 
him,  Sunnyside  shall  be  immediately  sold,  and  the  proceeds  divided ;  if  she  surrin 
him,  the  trustees  are  to  hold  it  during  her  life,  subject  to  her  liferent,  and  on  her  death 
sell  and  divide  it  as  before. 

The  event  which  did  occur  is  not  exactly  either  one  or  other  of  these  altemstinfii 
because  she  has  survived  her  husband,  and  has  refused  to  accept  this  liferent  Th< 
testator  certainly  never  contemplated  that  his  wife  would  reject  the  liferent ;  bat  u 
seems  to  me  that  this  raises  no  difficulty.  The  case  is  met  by  the  provision  of  both  c\axu» ; 
because,  in  the  one  case,  her  rejection  of  the  life-{g93]-^ii^  is  equivalent  to  her  pK- 
deceasing  her  husband,  and  in  the  other  to  her  death,  after  survivance.  In  either  ease 
the  property  is  to  be  converted  into  cash,  and  divided  among  the  sons. 

The  property  upon  which  the  Atlas  Foundry  is  erected  is  disposed  of  in  the  sixth 
and  tenth  directions,  in  certain  events.  These  events  did  not  take  place,  becaose,  at 
the  truster's  death,  his  sons  were  not  all  major.  But  the  difficulty  is  avoided  bj  the 
twelfth  direction,  which  provides  for  the  event  of  these  subjects  "  not  being  dispoa^ 
of  as  provided  in  direction  sixth,  or  not  falling  under  the  division  contemplated  i& 
direction  tenth,"  by  an  express  direction  to  convert  them  into  cash,  and  divide  ihes 
as  above,  so  soon  as  his  youngest  son  attains  majority. 

The  only  peculiarity  here  is,  that  the  conversion  into  cash  is  postponed ;  but  that 
does  not  affect  the  operation  and  result  of  the  direction. 

Before  any  of  these  properties  can  reach  the  hands  of  the  sons  of  the  truster  it 
must  have  previously  been  converted  into  cash ;  and,  therefore,  I  am  of  opinion  ^ 
the  interest  or  jus  crediti  of  James  M*Gilchrist  junior,  and  his  brothers,  under  this 
settlement,  was  moveable,  and  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
recalled. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced : — "  Recall  the  interlocutor  of  6th  Jolj 
1869,  in  so  far  as  regards  the  second  finding  thereof,  and  in  so  far  as  it  sustains  the 


Vm.  MAOPHBESON,  694.     CRAWFORD  V.  MAGISTRATES  OF  PAISLEY  [1870]     773 

fifth  plea  in  law  for  Archibald  M'Gilchrist  and  his  factor  and  commissioner ;  also  recall 
the  interlocutor  of  14th  December  1869,  in  so  far  as  regards  the  fourth  and  fifth 
findings  thereof,  and  in  so  far  as  it  repels  the  claims  of  Mrs.  Margaret  Murray  and  Mrs. 
Janet  Lundie :  Find  that  the  right  and  interest  of  the  now  deceased  James  M'Gilchrist 
junior  in  the  trust-estate  of  his  deceased  father,  James  M 'Gilchrist  senior,  was  move- 
able in  his  person,  and,  in  respect  of  his  dying  intestate,  belongs  to  the  claimants,  the 
said  Mrs.  Margaret  Murray  and  Mrs.  Janet  Lundie,  as  his  executrices :  Remit  to  the 
Lord  Ordinary  to  proceed  further  as  shall  be  just  and  consistent  with  the  above  find- 
ings :  Find  the  reclaimers  and  respondents  entitled  to  their  expenses  since  the  date  of 
the  last  interlocutor  of  the  Lord  Ordinary  out  of  the  fund  in  medio,  and  remit,"  &c. 

James  Mason,  S.S.C. — James  Buchanan,  S.S.C. — Agents. 


Xo.    135.  VIIL    Macpherson,   693.      10    Mar.    1870.      1st  Div.— Lord 

Barcaple,  M. 

John  Crawford,  Complainer. — Mair, 
Hugh  Macfarlane  and  Others  (Magistrates  of  Paisley),  Respondents. — 

Sol.'Gen,  Clark — Watson. 

Burgh — Interdict — Expenses. — The  magistrates  of  a  burgh  being  of  opinion  that  a  steeple, 
the  property  of  the  burgh,  was  unsafe,  \Yithout  judicial  authority  proceeded  to  take 
it  down,  whereupon  an  inhabitant  of  the  burgh  presented  a  note  of  suspension  and 
interdict.  Interdict  was  granted,  and  the  note  passed ;  but  subsequently,  after  a 
report  from  a  man  of  skill,  the  interdict  was  recalled,  and  the  reasons  of  suspension 
repelled.  Held  that  the  suspender  was  entitled  to  his  expenses  up  to  the  date  of 
passing  the  note,  in  respect  that,  in  the  circumstances,  he  was  justified  in  bringing 
the  process  into  Court. 

Opinions,  that  as  the  steeple  was  part  of  the  inalienable  property  of  the  burgh,  which 
the  magistrates  were  not  entitled  to  take  down  without  judicial  authority,  except  on 
the  ground  of  absolute  necessity,  their  proper  course  was  to  apply  to  the  Sheriff  for 
a  warrant  to  take  down  the  steeple. 

In  July  1869  Mr.  Crawford  presented  a  note  of  suspension  and  interdict,  prajdng 
the  Court  "  to  interdict  the  respondents  from  taking  down  and  demolishing  the  Cross 
steeple  of  Paisley,  or,  at  all  events,  from  pro-[694]-ceeding  to  take  down  the  said  steeple 
in  the  meantime,  and^  until  it  be  judicially  ascertained,  either  by  the  inspection  and 
report  of  some  skilled  and  impartial  architect,  or  other  competent  person,  or  in  such 
other  manner  as  may  be  determined  by  the  Court,  that  the  said  steeple  cannot  be 
repaired  or  made  permanently  secure,  and  that  it  is  absolutely  necessary  for  the  safety 
of  life  and  property  it  should  be  taken  down ;  and  accordingly  to  remit  to  such  com- 
petent inspector  or  inspectors,  and  to  determine  in  accordance  with  his  or  their  report ; 
and,  in  any  event,  to  prohibit,  interdict,  and  discharge  the  respondents  from  taking 
down  the  said  steeple  until  they,  as  representing  the  said  community  of  Paisley,  have 
come  under  an  undertaking,  either  to  rebuild  the  said  steeple  on  its  present  site,  or  to 
erect  a  new  one  equally  good  or  better,  on  another  site  to  be  approved  of  by  the  inhabit- 
ants or  by  the  Court;  and  further,  and  in  any  view,  to  find  that,  in  the  circumstances 
of  the  case,  the  present  application  was  reasonable  and  proper,  and  that  the  complainer 
is  entitled  to  his  expenses  thereanent  from  the  respondents,  as  representing  the  said 
community." 

The  Lord  Ordinary,  on  10th  July,  ordered  answers  to  be  lodged,  and  meantime 
granted  interim  interdict  as  craved,  and,  on  a  reclaiming  note,  the  Court  adhered. 

Thereafter,  on  18th  August,  the  Lord  Ordinary  passed  the  note  of  suspension,  and 
continued  the  interdict. 

The  record  having  been  closed,  on  the  motion  of  the  respondents  the  Lord  Ordinary, 
by  interlocutor  of  date  19th  November,  remitted  to  Mr.  Bryce,  architect,  "to  examine 
the  steeple  at  the  Gross  of  Paisley,  and  report  on  its  state,  as  to  the  safety  and  con- 
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venience  of  the  public ;  and  if  it  is  not  in  a  safe  state,  to  report  whether  it  can  be  put 
in  a  state  of  safety,  and  by  what  means  and  at  what  expense/' 

The  following  interlocutors  were  pronounced  in  the  cause  ; — 

1st  December  1869. — *' Dispenses  with  the  adjusting  of  issues,  and  under  reserva- 
tion of  consideration  of  Mr.  Bryce's  report,  and  of  any  motion  which  may  be  made  by 
the  respondents  for  an  interim  order  authorising  them  to  take  down  the  steeple,  or  to 
do  otherwise  in  respect  of  said  report,  allows  to  both  parties  a  proof  of  their  respective 
averments  on  record,  and  to  each  a  conjunct  probation." 

3d  December  1869. — "The  Ix)rd  Ordinary  having  heard  parties'  procurators  on  the 
report  by  Mr.  Bryce,  under  the  interlocutor  of  the  19th  of  November  last,  and  the 
motion  of  the  respondents  for  an  interim  order  authorising  them  to  take  down  the  Cross 
steeple  of  Paisley,  as  it  is  in  a  dangerous  state.  Finds  tiiat  it  is  proper  to  grant  said 
motion  as  a  measure  of  immediate  safety ;  and  ad  iTUerim  authorises  the  respondents 
forthwith  to  take  down  said  steeple,  and  to  that  extent  and  effect  only  recalls  the 
interdict  formerly  granted,  reserving  all  other  questions  in  the  cause,  and  the  whole 
pleas  of  parties  hinc  inde,  and  reserves  the  question  of  expenses.'' 

17th  December  1869. — "Finds  it  proved  that  when  the  Magistrates  and  Town- 
Counsel  of  Paisley  resolved  to  take  down  the  Cross  steeple,  that  was  a  measure  necessair 
for  the  safety  of  life  and  property,  owing  to  the  state  of  the  building  and  the  nature  d 
the  soil  on  which  it  was  founded ;  repels  the  reasons  of  suspension ;  refuses  the  inter- 
dict, and  recalls  the  interdict  formally  granted,  so  far  as  not  already  recalled,  and  decerns: 
Finds  the  suspender  liable  in  expenses."* 

*  "  Note. — The  Lord  Ordinary  is  entirely  satisfied,  on  the  evidence,  that  when 
the  Magistrates  and  Council  resolved  to  take  down  the  steeple  it  was  in  a  state 
dangerous  both  to  life  and  property,  and  that  that  fact  was  in  their  know-[gg5]-ledge. 
In  these  circumstances,  it  was  their  imperative  duty  to  take  measures  for  the  public 
safety.  They  properly  put  up  props  for  its  temporary  support ;  but  these  could  not 
with  propriety  be  allowed  to  remain  for  any  considerable  time  in  a  situation  where  the 
traffic  is  so  large,  even  if  they  could  have  been  relied  upon  as  giving  absolute  secniitj. 
The  two  courses  which  were  open  to  them  were, — on  the  one  hand,  to  underfoot  the 
building ;  and,  on  the  other,  to  take  it  down,  with  the  view  of  its  being  re-erected  (m 
the  same  site,  or  elsewhere ;  if  they  should  have  the  means  of  doing  so.  The  fomer 
plan  was  suggested ;  but  from  the  time  when  they  received  the  report  of  Messrs.  Burnet 
and  M'Clure,  on  19th  November  1868,  and  were  made  aware  of  the  insufficiency  of  the 
depth  and  base  of  the  existing  foundations,  and  of  the  loose  and  sandy  substratum  od 
which  they  were  laid,  it  was  manifest  that  it  was  a  course  of  doubtful  expediency, 
and  would  require  a  large  expenditure.  The  Lord  Ordinary  is  decidedly  of  opinion 
that,  in  these  circumstances,  they  acted  properly  in  holding  farther  consultation  wi^ 
the  men  of  skill  whom  they  employed.  The  result  was  to  bring  out  the  fact,  which 
is  now  established  beyond  all  doubt  by  the  proof,  that  any  attempt  to  underfoot  the 
steeple  would  have  been  an  entire  mistake. 

"  The  Lord  Ordinary  sees  no  reason  to  think  that  the  resolution  to  take  down  the 
steeple  was  come  to  for  any  other  reason  than  its  dangerous  condition,  and  the  risk  that 
any  attempt  to  give  it  stability  by  underfooting  would  prove  unsuccessful,  and  oodd 
only  be  made  at  a  cost  which  the  Magistrates  had  no  means  of  meeting.  The  interdict 
craved  is  only  against  taking  down  the  steeple,  and  not  against  any  prospective  bargain 
.or  arrangement  entered  into  by  the  Magistrates,  to  which  the  complainer  objects  as 
illegal.  In  point  of  fact,  no  such  bargain  or  arrangement  has  been  entered  into,  and 
the  whole  matter  is  entirely  open,  although  the  Magistrates  seem  confidently  to  expect 
that  the  site  will  be  taken  off  their  hands  by  the  Commissioners  of  Police,  under  tJieir 
statutory  powers,  for  the  improvement  of  the  street,  at  a  price  which  will  enable  them 
to  rebuild  the  steeple  on  any  eligible  site  which  may  be  fixed  upon. 

The  prayer  for  interdict  is  alternatively  qualified  by  its  being  asked  that  the 
Magistrates  shall  be  interdicted  from  taking  down  the  steeple  until  it  be  judicially 
ascertained  that  it  is  necessary  to  do  so ;  and  there  is  a  further  alternative  that  they  be 
interdicted  until  they  have  come  under  an  undertaking  to  rebuild  the  steeple  on  its 
present  site,  or  on  another  site  to  be  approved  of  by  the  inhabitants  or  by  the  Court 
No  instance  is  referred  to  by  the  complainer,  and  the  Lord  Ordinary  knows  of  none, 
in  which  such  an  application  for  judicial  authority  has  been  made  on  the  part  of  the 
Magistrates  and  Town-Council  of  a  burgh.     The  Lord  Ordinary  does  not  think  that 
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[695]  Against  this  last  interlocutor,  so  far  as  it  related  to  the  question  of  expenses, 
the  suspender  reclaimed. 

[696]  At  advising, — 

LoBD  President. — It  is  certainly  very  much  to  be  regretted  that  the  expenses  in 
this  case  are  so  formidable.  But  in  disposing  of  the  question  now  before  us — how 
these  expenses  are  to  be  borne  by  the  parties — we  are  bound  to  consider  and  decide, 
according  to  the  best  light  we  can  get,  who  is  most  to  blame  for  the  expenses  of  the 
case.  The  first  question  is,  whether  there  was  any  justification  for  Mr.  Crawford 
coming  into  the  Bill-Chamber  with  this  application  for  suspension.  The  condition  of 
the  matter  was  this.  The  Magistrates  and  Town-Council  were  anxious  to  widen  the 
High  Street,  and  it  was  part  of  their  plan  in  widening  the  High  Street  to  take  down 
the  Cross  steeple  and  rebuild  it  in  another  place.  There  cannot  be  the  least  doubt,  I 
think,  upon  the  face  of  their  own  minutes,  tJiat  the  object  of  widening  the  street  was 
the  one  object  which  led  them  originally  to  consider  the  propriety  of  taking  down  the 
Cross  steeple.  In  the  course  of  these  proceedings  it  also  came  out  that  the  steeple  was 
somewhat  insecure,  and  apprehensions  were  expressed,  both  in  the  Town-Council  and 
by  the  people  in  the  neighbourhood,  that  the  steeple  might  fall  down.  Measures 
were  taken  to  prevent  any  such  disastrous  event  immediately  occurring,  and  the 
Council  were  about  to  take  down  the  steeple.  It  was  in  these  circumstances  that  Mr. 
Crawford,  as  a  residenter  in  Paisley,  interposed,  and  asked  what  was  contained  in  the 
prayer  of  the  note  of  suspension  and  interdict.  It  is  said  that  the  Magistrates  and 
Council  were  entitled  to  deal  with  this  matter  for  themselves,  according  to  their  own 
discretion ;  that  they  were  not  under  any  obligation  to  apply  for  judicial  authority ; 
and  that,  even  if  any  judicial  authority  was  necessary,  the  Magistrates  possessed  the 
judicial  authority,  and,  being  invested  with  the  jurisdiction  of  the  Dean  of  Guild,  were 
entitled  to  take  down  this  steeple  by  resolution  of  the  Town-Council.  Now,  there 
seems  to  me  to  be  rather  a  confusion  of  two  or  three  difierent  ideas  in  that  argument. 
The  first  question  is,  whether  the  municiple  body  are  entitled  to  do  a  thing  of  this 
kind  without  applying  for  any  judicial  authority  1  and  that  is  a  very  delicate  question. 
It  must  be  observed  that  this  steeple  is  not  only  the  public  property  of  the  burgh,  but 
it  is  inalienable  property.  They  could  not  sell  it,  and  most  unquestionably  they  could 
just  as  little  pull  it  down  without  judicial  authority,  unless  the  immediate  risk  was  so 
imminent  as  to  entitle  them,  for  the  safety  of  the  community,  to  do  so.  And  if  the 
Magistrates  do  possess,  under  the  General  Police  Act,  the  jurisdiction  of  the  Dean  of 
Guild,  their  exercising  that  jurisdiction  by  a  resolution  of  the  Town-Council  is  a  form 
of  process  I  am  entirely  unacquainted  with.  If  the  Magistrates  assume  to  themselves 
the  jurisdiction  of  the  Dean  of  Guild,  they  must  exercise  it  as  the  Dean  of  Guild  must 
do.  They  cannot  spontaneously  exercise  the  jurisdiction.  They  must  do  it  upon  the 
application  of  a  party ;  and,  when  one  party  applies,  another  party  may  appear  to  oppose 
him ;  and,  of  course,  it  would  be  the  duty  of  the  Magistrates,  as  the  Dean  of  Guild 
would  do,  to  hear  parties,  and  determine  by  law  who  was  right  But  nothing  of  the 
kind  was  done.     I  cannot  doubt,  for  my  own  part,  that  it  would  have  been  quite  com* 

such  an  application  would  be  consistent  either  with  principle  or  practice.  The  matter 
would  have  been  different  if,  as  stated  by  the  complainer  in  his  note  of  suspension, 
the  Magistrates  had  been  proceeding  to  take  down  the  steeple,  merely  for  the  purpose 
of  effecting  an  improvement  in  the  street,  or  going  into  an  arrangement  with  the  City 
of  Glasgow  Bank.  But  the  Lord  Ordinary  doubts  whether,  in  such  a  case,  the  Court 
would  have  considered  an  application  for  authority  by  the  Magistrates  competent,  and 
would  have  disposed  of  it  upon  its  merits.  As  to  an  undertaking  by  the  Magistrates 
to  rebuild  the  steeple,  the  Lord  Ordinary  cannot  consider  such  an  undertaking  a  neces- 
sary preliminary  to  its  being  taken  down,  if  that  is  necessary  for  the  safety  of  life  and 
property.  At  present  they  have  no  funds  with  which  to  rebuild  it.  Their  obligation 
to  do  so  is  an  obligation  in  law,  which  may  be  enforced  against  them  by  all  parties 
having  due  title  and  interest,  so  soon  as  they  are  in  a  condition  to  implement  it.  If 
they  shall  fail  in  their  duty  in  this  matter,  or  proceed  in  regard  to  it  in  a  way  liable 
to  good  legal  objection,  proceedings  may  be  taken  against  them  for  the  purpose  of 
enforcing  the  rights  of  the  inhabitants.  At  present  it  appears  to  the  Lord  Ordinary 
that  they  have  been  all  along  willing  and  anxious  to  effect  the  object  of  having  the 
steeple  rebuilt.  Holding  these  views  on  the  merits,  the  Lord  Ordinary  has  not  thought 
it  necessary  to  go  into  the  question  as  to  the  title  of  the  complainer." 
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patent  for  these  parties  to  have  applied  to  the  tihertff  for  authority  immediately  to  take 
down  and  remove  this  piece  of  inalienable  property,  upon  the  ground  of  danger  to  the 
lieges,  and  that  the  Sheriff  would  have  had  jurisdiction  to  grant  such  an  order,  and 
would  have  granted  it  upon  sufficient  cause  shewn.     But  they  proceeded  to  take 
measures  for  the  immediate  demolition  of  this  piece  of  public  property,  having  already 
created  an  impression  in  the  minds  of  the  public,  or  of  some  portion  of  the  public,  thai 
the  safety  of  the  community, — the  risk  of  the  steeple  falling, — was  not  the  true  motiTc 
of  their  conduct,  because  they  had  another  motive,  which  they  had  previously  declared, 
namely,  the  desire  to  widen  the  street,  and  improve  the  property  in  the  neighbourhooi 
Now,  it  was  in  these  circumstances  that  the  application  for  interdict  was  presented, 
and  I  think  the  terms  of  the  prayer  of  the  application  extremely  important    What 
the  suspender  asks,  in  the  first  place,  is  simple  interdict  against  demolition  of  the  steeple; 
but  then  he  goes  on  to  suggest,  very  properly,  an  alternative  which,  like  a  great  many 
alternatives  in  prayers  of  this  kind,  embodies  what  is  really  intended  by  the  party 
making  the  application.     The  alternative  is  this — inter{697]-<lict  "  from  proceeding  to 
take  down  the  said  steeple  in  the  meantime,  and  until  it  be  judicially  ascertained, 
either  by  the  inspection  and  report  of  some  skilled  and  impartial  architect  or  other 
competent  person,  or  in  such  other  manner  as  may  be  determined  by  the  Court,  that 
the  said  steeple  cannot  be  repaired  or  made  permanently  secure,  and  that  it  \b  absolutely 
necessary,  for  the  safety  of  life  and  property,  it  should  be  taken  down ;  and  acconhngly 
to  remit  to  such  competent  inspector  or  inspectors,  and  to  determine  in  accordance  with 
his  or  their  report."    The  respondents  having  proceeded  without  judicial  authority,  the 
object  of  this  party  is  to  have  it  judicially  declared  whether  they  were  warranted  ins) 
proceeding,  and  that  after  inspection  by  persons  of  proper  skill.     Now,  that  seems  to 
me  a  very  reasonable  demand,  and  I  think  the  respondents  would  have  been  weD 
advised  if,  instead  of  resisting  the  granting  of  any  interdict,  or  even  the  order  for 
answers  to  this  note  of  suspension  and  interdict  (which  was  what  they  did),  they  had 
at  once  consented  to  proceed,  in  terms  of  this  part  of  the  prayer  of  the  note,  to  hare  a 
man  of  skill  appointed  in  the  terms  afterwards  agreed  upon  in  December.     Upon  that 
I  do  not  in  the  least  doubt  that  the  Court,  in  the  month  of  July  last,  would  have 
brought  this  dispute  to  a  close  in  the  Bill-Chamber,  without  the  necessity  for  any 
further  proceedings.     I  think  the  respondents  have  themselves  to  blame  that  this  vas 
not  done.    It  is  said  that  some  of  the  statements  contained  in  the  application  for  suspen- 
sion and  interdict  were  offensive  to  the  Magistrates  and  Council.     Well,  some  of  them 
are  pretty  strong  statements,  but  I  must  say  that  they  are  not  very  unusual  statemente 
in  support  of  an  application  of  this  kind ;  and  I  do  not  think  that  public  functionaries 
or  corporate  bodies  are  generally  so  very  sensitive  to  matters  of  that  kind  as  to  render 
it  quite  indispensable  for  the  vindication  of  their  corporate  character  that  they  shouM 
plunge  into  a  long  litigation  for  the  purpose  of  merely  disproving  some  of  the  statements 
that  are  made  in  support  of  an  application  for  interdict.     In  short,  I  think  the  respond- 
ents went  wrong,  at  that  stage  of  the  proceedings,  in  not  assenting  to  the  course  of  pro- 
cedure demanded  on  the  part  of  the  complainer,  and  therefore  I  am  of  opinion  that  the 
expenses  of  the  proceedings  in  the  Bill-Chamber  ought  to  be  borne  by  the  respondents. 
But  then  the  note  was  passed,  and  a  great  deal  of  procedure  has  taken  place  in  the 
Outer-House ;  and,  down  to  the  time  when  the  Lord  Ordinary's  interlocutor  was  ^ 
nounced,  I  cannot  say  I  think  either  party  has  adopted  the  course  best  suited  for 
shortening  litigation,  or  calculated  to  diminish  the  expense  of  the  proceedings.     A  great 
deal  might  be  said  on  the  point ;  and  as  regards  expenses  from  the  passing  of  the  note 
down  to  the  Lord  Ordinary's  interlocutor,  I  think  neither  party  ought  to  have  any 
expenses.     The  remaining  portion  of  the  expenses  that  we  have  to  deal  with  is  the 
expenses  incurred  since  the  date  of  the  Lord  Ordinary's  interlocutor.     Now,  as  the 
complainer  has  by  means  of  this  reclaiming  ,note  obtained  a  very  serious  alteration  of 
the  Lord  Ordinary's  interlocutor — more  than  one-half, — I  am  of  opinion  that  he  onght 
to  have  the  expenses  incurred  since  the  Lord  Ordinary's  interlocutor. 

Lord  Deas. — I  agree  with  the  opinion  of  your  Lordship  that,  so  far  as  regards  the 
steeple,  we  should  adhere  to  the  interlocutor  of  the  Lord  Ordinary.  But  the  question 
of  expenses  is  a  different  matter.  It  depends  entirely  upon  circumstances,  and  it  is 
most  important  to  consider  whether  the  complainer  was  or  was  not  justified  in  coining 
into  Court  Now,  I  am  of  opinion  with  your  Lordship  that  he  was  justified  at  the 
outset  in  coming  to  this  Court.  I  do  not  think  there  is  any  ground  whatever  for 
impugning  the  motives  of  the  Magistrates.     I  have  not  the  slightest  doubt  that  they 
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were  acting  for  what  they  believed  to  be  the  best  interests  of  the  burgh  and  the 
inhabitants.     But  that  is  not  conclusive.     While   I  think  they  were   proceeding  in 
perfectly  good  faith,  I  do  not  think  the  proceedings  were  regularly  and  judiciously  gone 
about.     As  your  Lordship  has  observed,  this  steeple  was  part  of  the  inalienable  property 
of  the  burgh,  which  they  could  not  sell,  and  could  not  take  down,  except  on  necessity. 
That  being  so,  I  have  no  doubt  that  if  it  was  necessary  to  take  it  down,  it  was  perfectly 
competent  for  them  to  have  applied  to  the  Sheriff  for  a  warrant  to  take  it  down.     The 
Sheriff  has  co-ordinate  jurisdiction  within  burgh,  and  to  say  that  the  [698]  Magistrates 
can  decide  a  case  within  the  burgh  does  not  shew  that  the  Sheriffs  jurisdiction  is 
excluded.     If  this  had  not  been  a  portion  of  the  property  of  the  burgh  itself,  and  more 
particularly  of  the  inalienable  property  of  the  burgh,  the  course  of  procedure  would 
have  been  perfectly  well  known  and  understood.     In  burghs  where  there  is  no  Dean  of 
Guild,  the  Magistrates  and  Council  act  in  place  of  the  Dean  of  Guild.     That,  however, 
does  not  relieve  them  from  proceeding  judicially  in  matters  that  require  to  be  judicially 
dealt  with.     If  this  had  been  the   property  of  an  individual  within  the  burgh,  the 
Procurator-fiscal  would  have  applied  to  the  Magistrates  and  Council,  as  acting  in  place 
of  the  Dean  of  Guild,  for  a  warrant  to  take  down  the  dangerous  building ;  or  the  next 
neighbour  or  any  of  the  inhabitants  might  have  done  it,  and  then  the  Magistrates,  or 
Magistrates  and  Council,  would  have  acted  judicially,  or  administratively,  in  ordering 
it  to  be  taken  down.     That  would  have  been  the  mode  of  procedure  if  it  had  not  been 
their  own ;  but  being  their  own,  and  inalienable,  the  simple  course  would  have  been  to 
apply  to  the  Sheriff  and  get  a  warrant,  and  all  this  litigation  would  have  been  saved. 
But  in  place  of  this  they  proceeded  at  their  own  hand,  not  upon  the  footing  of  danger, 
but  upon  the  ground  of  widening  the  street.     Was  it  not,  then,  perfectly  competent  for 
the  complainer  to  apply  for  interdict  ?     I  see  no  doubt  about  that  at  all.     I  think  it 
was  quite  proper  and  justifiable  on  his   part.     It   turned   out  undoubtedly  that  the 
steeple  was  in  a  dangerous  condition,  and  that  it  was  proper  to  take  it  down.     I  do  not 
think  it  is  altogether  out  of  the  case,  in  the  question  of  expenses,  to  inquire  how  it  came 
to  be  in  that  dangerous  state.     According  to  Mr.  Bryce's  evidence,  it  is  quite  plain  that 
the  predecessors  of  the  present  Magistrates  had  been  weakening  the  steeple  for  the  last 
half-century  by  cutting  out  doors   and   windows,  and   doing  other   things  in  a  way 
naturally  tending  to  weaken  and  injure  the  building.     It  is  still  more  plain  that  the 
immediate  cause'of  the  mischief  was  the  making  of  the  drain  which  Mr.  Beatson — or, 
in  other  words,  the   Magistrates,  whose   servant  he  was — directed  to  be  made.     Mr. 
Beatson  said  he  did  not  apprehend  any  danger,  seeing  there  was  a  drain  equally  deep 
in  the  middle  of  the  street.     It  is  easy  to  see  the  fallacy  of  that.     There  was  a  drain 
in  the  middle  of  the  street,  which  probably  would  be  attended  with  some  danger  when 
it  was  making;   but  the  walls  on  each  side  of  it  were  of  the  proper  and  necessary 
strength,  and  consequently,  after  they  were  once  safely  built,  the  drain  was  much  the 
same  as  if  the  ground  had  been  solid.     In  the  same  way,  the  wall  of  the  cellar  below 
the  level  pf  the  steeple  was  of  sufficient  strength,  and  so  far  as  I  can  discover  there  was 
no  visible  subsidence  before  the  drain  was  made.     This  drain  was  made  at  a  lower  level 
than  the  main  drain  itself,  and  it  is  quite  plain  it  was  the  cutting  of  this  drain  which 
caused  the  whole  of  the  mischief.     'No  tradesman  in  the  world  would  have  made  me 
believe  that  the  cutting  of  such  a  drain,  in  such  ground,  so  near  to  and  below  the  level 
of  the  steeple,  would  not  be  attended  with  risk.     ^Ir.  Beatson  should  have  noticed  this 
state  of  matters,  and  should  have  represented  it  to  tlie  Magistrates.     They  are  respon- 
sible for  Mr.  Beatson,  and  it  is  impossible  to  leave  that  altogether  out  of  view  in  a 
question  of  expenses,  when  the  whole  matter  has  arisen  out  of  it.     On  the  whole,  I 
entirely  agree  with  your  Lordship  that  the  complainer  was  entitled  to  come,  into  the 
Court  as  he  did,  and  that  he  must  be  found  entitled  to  the  expenses  stated  by  your 
Lordship. 

Lords  Ardmillan  and  Kinlogh  expressed  themselves  to  the  same  effect. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  interlocutor,  except  in  so  far 
as  it 'finds  the  suspender  liable  in  expenses:  Recall  the  said  finding:  Find  the  re- 
spondents liable  in  the  expenses  incurred  by  the  complainer  down  to  the  date  of 
passing  the  note  on  18th  August  1869 :  Find  neither  party  entitled  to  the  expenses 
incurred  from  the  18th  August  till  17th  December  1869,  the  date  of  the  said  inter- 
locutor now  reclaimed  against :  Find  the  respondents  liable  in  expenses  since  the  date 
of  the  interlocutor  reclaimed  against,  and  remit  to  the  Auditor,"  &c. 

W.  K.  Thwaites,  S.S.C. — John  Martin,  W.S. — Agents. 
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No.  136.  VIII.  Macpherson,  699.     15  Mar.  1870.     1st  Div.— B. 

William  Hope,  and  Mabgaret  J.  C.  Graham  or  Hope,  his  Wife. — 

Fattison — Gibson, 
Mr.  and  Mrs.  Hope's  MARRiAGE-CoNTRAcr  Trustees. — Fraser — Mackay, 

Husband  and  Wife — Marriage-Contract  Provision — Trust — Revocation, — A  father  and 
his  son,  in  the  son's  antenuptial  contract  of  marriage,  bound  themselves,  jointly  and 
severally,  to  provide  an  annuity  to  the  son's  vife  in  the  event  of  her  surviving  him. 
After  the  father's  death,  his  representative  conveyed  to  the  son  certain  heritable 
subjects  on  condition  of  receiving  a  discharge  of  liability  for  the  annuity,  and  the  son 
conveyed  the  property  to  his  marriage-contract  trustees  in  security  of  payment  of  that 
annuity.  In  consideration  of  these  conveyances,  the  son's  wife  discharged  her  claim 
against  ber  father-in-law's  estate  for  the  annuity.  Held  that  the  spouses  could  not 
gratuitously  revoke  the  conveyance  to  their  marriage-contract  trustees. 

Process — Special  Case. — Observed  that  special  cases  ought  to  be  signed  by  the  counsel 
by  whom  they  have  been  adjusted,  and  not  by  other  counsel  for  them. 

In  1857  an  antenuptial  contract  of  marriage  was  entered  into  between  Mr.  William 
Hope,  son  of  the  Right  Hon.  John  Hope,  and  IVIiss  Margaret  Jane  Cunninghame 
Graham,  daughter  of  Mr.  Robert  C.  Cunninghame  Graham  of  Gartmore.  By  this  deed, 
to  which  the  fathers  of  the  spouses  were  parties,  Mr.  William  Hope  and  his  father 
bound  and  obliged  themselves,  jointly  and  severally,  and  their  heirs,  executors,  and 
successors  whomsoever,  to  pay  to  Miss  Cunninghame  Graham,  in  case  she  should  snnrive 
her  intended  husband,  an  annuity  of  £400  sterling  during  her  lifetime,  so  long  as  she 
should  remain  unmarried.  The  deed  contained  no  obligation  by  Mr.  Hope  or  his  father 
to  grant  security  for  the  annuity.  Miss  Graham  accepted  the  provision  as  in  full  of  her 
legal  claims,  and  conveyed  to  the  marriage-contract  trustees  the  whole  property  then 
belonging  to  her,  or  which  she  might  succeed  to  or  acquire  during  the  marriage. 
Further,  Mr.  Cunninghame  Graham,  her  father,  bound  himself  to  pay.  to  the  marriajge- 
contract  trustees  during  his  lifetime  a  sum  of  £100  yearly,  to  be  applied  in  effecting 
a  policy  of  insurance  in  their  names  on  the  life  of  Mr.  Hope  for  £5()00 ;  and  he  also 
bound  and  obliged  himself,  and  his  heirs,  executors,  and  successors,  to  pay  to  the 
trustees  an  additional  sum  of  £5000  as  the  provision  by  him  for  his  daughter,  which 
was  to  be  held  by  tbe  trustees,  inter  aiia,  for  payment  of  premiums  falling  due  (m  the 
policy  of  insurance  on  Mr.  Hope's  life,  and,  at  his  death,  for  behoof  of  Mrs.  Hope 
in  liferent,  in  the  event  of  her  survivance,  and  the  children  of  the  marriage  in  fee. 

The  Right  Hon.  John  Hope  died  on  14th  June  1858,  leaving  a  settlement,  hr 
which  he  bequeathed  his  whole  personal  estate  and  effects  of  every  kind  to  his  widow, 
Mrs.  Jessie  Scott  Irvine  or  Hope ;  and  he  also,  by  separate  deeds,  conveyed  to  her  his 
heritable  property,  including  his  house  in  Moray  Place,  Edinburgh.  No  provision  wa3 
made  by  him,  in  the  above  settlements  or  otherwise,  in  favour  of  Mr,  William  Hope, 
who  was  his  only  surviving  child. 

Thereafter  his  widow  having  expede  confirmation  as  his  executrix,  and  completed 
her  title  to  the  heritable  estate,  entered  into  an  arrangement  with  her  son,  Mr.  William 
Hope,  a  memorandum  of  which  was  subscribed  by  them  in  December  1858. 

This  memorandum  set  forth  Mrs.  Hope's  desire  of  making  an  arrangement,  whereby, 
after  making  certain  provisions  for  herself,  the  whole  remaining  funds  and  propertj 
which  belonged  to  her  deceased  husband  should,  after  payment  of  all  debts  and  clainks 
be  transferred  to  Mr.  William  Hope,  subject  to  provision  being  made  for  payment  of 
the  marriage-[700]-contract  annuity  to  Mrs.  William  Hope  in  the  event  of  her  surviving 
her  husband,  and  for  Mrs.  Hope  (senior)  being  discharged  of  all  liability  therefor ;  and 
accordingly  it  was  agreed,  inter  alia,  that  Mrs.  Hope  (senior)  should  either  be  effectuallv 
discharged  of  all  liability  for  the  contingent  annuity  payable  to  Mrs.  William  Hope 
under  her  marriage-contract,  or  sufficient  funds  or  property  for  securing  that  annuity 
should  be  set  apart  and  vested  in  trustees  for  that  purpose ;  also  that  Mrs.  Hope  (senior) 
should  convey  to  her  son  the  house  in  Moray  Place  which  belonged  to  his  father,  and 
as  soon  as  the  other  arrangements  were  carried  out,  should  pay  and  make  over  to  him 
for  his  own  absolute  use,  but  under  the  express  burden  of  the  payment  and  relief  by 


Vm.  MAOPHBESON,  701.  HOPE,  &c.  [1870]  779 

him  of  all  outstanding  obligations  or  liabilities,  the  whole  remaining  funds  and  property 
which  belonged  to  his  deceased  father. 

These  arrangements  the  agents  for  the  parties  were  authorised  by  the  memorandum 
to  carry  into  effect  as  speedily  as  possible. 

Thereafter,  in  May  1859,  Mrs.  Hope  (senior)  executed  a  disposition  conveying 
the  house  in  Moray  Place  to  her  son,  his  heirs  and  assignees,  and  on  3d  June  following 
Mrs.  William  Hope  and  her  husband  granted  to  Mrs.  Hope  (senior),  as  executrix  of  her 
husband,  a  discharge  of  all  liability  for  the  marriage-contract  annuity. 

On  the  same  day  (3d  June  1859),  Mr.  William  Hope,  on  the  narrative  of  the  fore- 
going transactions,  conveyed  the  house  in  Moray  Place  to  trustees  (being  the  trustees 
under  his  marriage-contract),  for  security,  infer  alia,  of  payment  of  the  annuity  provided 
to  his  wife  in  the  event  of  her  surviving  him. 

This  deed,  with  warrant  of  registration  thereon,  was  duly  registered  in  the  Register 
of  Sasines. 

On  26th  February  1870  Mr.  and  Mrs.  Hope  executed  a  deed  narrating  the  trust- 
disposition  by  Mr.  Hope  of  3d  June  1859 — "And  whereas  I,  the  said  William  Hope, 
have  been  advised  that,  with  the  consent  of  my  said  wife,  I  have  power  to  revoke  the 
said  trust,  and  have  resolved  to  do  so :  Therefore  we,  the  said  William  Hope,  and  Mrs. 
Margaret  Jane  Cunninghame  Graham  or  Hope,  with  joint  assent  and  consent,  for  our 
respective  rights  and  interests  foresaid,  do  hereby  revoke  and  recall  the  said  trust- 
disposition,  with  all  that  has  followed,  or  might  have  been  competent  to  follow  thereon, 
and  we  dispense  with  the  delivery  thereof,  and  we  consent  to  registration  hereof  for 
preservation. — In  witness  whereof,"  &c. 

As  the  tnistees  did  not  agree  with  Mr.  and  Mrs.  Hope  as  to  their  power  to  revoke 
the  trust-deed  of  1859,  a  special  case  was  presented  craving  the  judgment  of  the  Court 
upon  that  point. 

A  curator  ad  litem  was  appointed  for  Mrs.  Hope,  and  he  lodged  in  process  a  minute 
stating  that  he  had  communicated  with  her,  explaining  that  the  effect  of  the  revocation 
would  be  to  enable  Mr.  Hope  to  sell  the  property,  leaving  her  merely  his  personal 
obligation  for  payment  of  her  annuity,  and  that  he  had  received  a  letter  in  reply,  in 
which  Mrs.  Hope  expressed  her  desire  to  revoke  the  trust. 

At  the  discussion,  the  cases  of  Torry  Anderson  v,  Buchanan,  1837,  15  S.  1073  ; 
and  Pringle  v.  Anderson,  July  3,  1868,  ante,  vol.  vi.  982,  were  referred  to. 

At  advising, — 

Lord  President. — The  question  which  we  have  to  consider  is,  whether  a  deed 
by  Mr.  and  Mrs.  Hope,  dated  the  26th  and  ratified  by  Mrs.  Hope  the  28th  of  February 
1870,  is  a  valid  revocation  of  a  trust-conveyance  executed  by  Mr.  Hope  on  the  3d 
of  June  1859,  one  of  the  objects  of  which  was  to  afford  a  security  to  Mrs.  Hope 
for  an  annuity  of  £400,  settled  upon  her  by  an  antenuptial  contract  of  marriage 
in  1857. 

[701]  The  revocation  is  a  purely  gratuitous  deed.  It  proceeds  upon  a  narrative  of  the 
trust-deed,  and  on  this  further  consideration  only, — "Whereas  I,  the  said  William 
Hope,  have  been  advised  that,  with  consent  of  my  said  wife,  I  have  power  to  revoke 
the  said  trust,  and  have  resolved  to  do  so : "  Therefore  the  spouses,  with  joint  consent, 
revoke  and  recall,  &c. 

I  am  of  opinion  that  this  revocation  was  beyond  the  power  of  the  parties.  They 
were  married  in  1857,  and  by  their  marriage-contract,  previously  entered  into,  a  number 
of  obligations  were  undertaken  on  both  sides.  On  the  one  hand,  Mr.  Hope  and  his 
father  bound  themselves  and  their  representatives  to  pay  to  Mrs.  Hope,  in  the  event  of 
her  surviving  her  husband,  an  annuity  of  £400,  so  long  as  she  did  not  enter  into 
another  marriage.  On  the  other  hand,  Mrs.  Hope's  father  undertook  to  provide  a  sum 
of  £5000,  to  be  paid  to  the  marriage-contract  trustees  at  the  first  term  after  his  death, 
and  also  a  sum  of  £100  per  annum  during  his  life,  to  be  applied  by  the  trustees  in 
effecting  an  insurance  for  £5000  on  the  life  of  his  son-in-law.  Both  these  sums  of 
£5000  were  by  the  marriage-contract  settled  on  the  children  of  the  marriage,  with  a 
liferent  to  Mrs.  Hope,  in  the  event  of  her  surviving  her  husband,  and  she  accepted  of 
the  provisions  settled  upon  her  as  in  full  of  her  legal  claims. 

Mr.  Hope's  father,  the  late  Lord  Justice- Clerk,  died  in  1858,  and  Mrs.  Hope  had  of 
course  a  claim  against  his  entire  estate  in  security  of  her  contingent  annuity  of  £400. 
It  was  only  personal  security,  no  doubt,  but  whoever  took  up  the  late  Lord  Justice- 
Clerk's  succession  took  the  estate  burdened  with  that  personal  obligation. 
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The  Lord  Justice-Clerk  was  survived  by  his  widow,  who  was  his  executrix  and 
residuary  legatee,  and  she  proposed,  with  certain  reservatious  in  her  own  favour,  to 
make  over  to  Mr.  Hope  the  whole  of  the  remainder  of  his  father's  property.    An 
arrangement  to  that  effect  was  accordingly  entered  into,  the  terms  of  which  appear  to 
me  to  be  extremely  important.    Mrs.  Hope,  as  her  late  husband's  executrix,  was  of 
course  desirous  of  being  completely  relieved  of  his  debts  and  obligations,  and,  inter  alto, 
of   the  annuity  payable  to  her  son's  wife  in  the  event  of  her  siirviving  him.    As 
executrix,  therefore,  she  stipulated  either  that  funds  should  be  set  apart  to  meet  that 
annuity,  or  that  she  should  be  discharged  of  all  liability  in  connection  with  it    Now, 
this  arrangement  was  embodied  in  a  memorandum  with  the  view  of  being  carried  into 
effect  by  deeds  to  be  afterwards  executed,  and  I  should  not  be  disposed,  therefore,  to 
criticise  the  terms  of  the  memorandum  severely,  but  I  think  that,  even  if  strictly  con- 
strued, it  would  be  found  sufficient  to  secure  Mrs.  Hope's  annuity,  for  it  is  obvious  that 
the  Lord  Justice-Clerk's  estate  and  his  executrix  could  only  be  discharged  of  the 
obligation  which  he  had  undertaken  in  his  son's  marriage-<x)ntract  by  finding  secoritj 
for  payment  of  the  annuity.     Accordingly,  in  pursuance  of  the  arrangement  contained 
in  the  memorandum  which  was  signed  by  the  parties  in  December  1858,  the  Lord 
Justice-Clerk's  widow  executed  a  conveyance  of  part  of  his  property,  including  his 
house  in  Moray  Place,  in  favour  of  her  son,  on  the  imderstanding  that  she  was  to  be 
relieved  of  all  liability  for  payment  of  the  annuity  to  Mrs.  Hope,  and  on  the  3d  of  June 
1859  she  obtained  a  discharge.     On  the  same  day  Mr.  Hope  executed  a  disposition, 
whereby  he  conveyed  to  trustees  the  house  in  Moray  Place,  for  the  express  purpose, 
inter  alia,  of  securing  the  annuity  to  his  wife  in  the  event  of  her  surviving  him.    Nov, 
we  must  read  all  these  deeds  together,  as  one  family  arrangement,  as  parts  of  one 
transaction.     On  the  one  hand,  Mrs.  Hope  senior  conveyed  to  her  son  the  greater  part 
of  his  deceased  father's  estate,  and  on  the  other  hand  he  and  his  wife  concurred  in 
relieving  her  of  liability  for  the  annuity,  and  if  this  security  had  not  been  found  I 
hardly  think  that  the  discharge  would  have  been  granted,  or  that  the  experienced  men 
of  business  who  acted  for  the  parties  would  have  sanctioned  the  arrangement.    For  it 
seems  to  me  that  the  conveyance  of  the  house  in  Moray  Place  was  a  surrogaium  for  the 
Lord  Justice-Clerk's  obligation  in  his  son's  antenuptial  contract  of  marriage.     That  vas 
an  obligation  of  the  most  onerous  character,  and  if  this  revocation  could  be  sustained, 
the  result  would  be  to  allow  the  spouses,  with  their  own  hands,  to  destroy  the  security 
thereby  [702]  afforded  to  the  wife  for  her  marriage-contract  provisions.     But  I  am 
satisfied  that  by  the  law  of  Scotland  no  married  woman  can  do  this  sianie  mairimomo^ 
even  with  her  husband's  consent,  and  I  am  therefore  of  opinion  that  Mr.  and  Mrs. 
Hope  could  not  validly  and  effectually  revoke  the  trust  created  by  the  disposition  of  3d 
June  1859. 

The  other  Judges  concurred. 

Lord  Prssidbnt. — I  observe  that  the  process  copy  of  this  special  case  has  not  been 
signed  by  one  of  the  counsel  whose  name  is  appended  to  the  print,  but  by  another 
counsel  for  him.  The  Court  is  of  opinion  that  special  cases  should  be  signed  by  the 
counsel  themselves  by  whom  they  have  been  adjusted,  the  paper  being  one  which 
contains  a  joint  statement  binding  on  both  parties,  and  referring  to  the  Court  the 
matters  which  it  embraces  for  opinion  or  judgment  thereon. 

This  interlocutor  was  pronounced : — "  Find  and  declare  that  the  said  William  Hope 
and  Mrs.  Margaret  Jane  Cunninghame  Graham  or  Hope  cannot  validly  and  effectually 
revoke  and  recall  the  trust  created  by  the  said  trust-disposition,  .and  that  the  said 
trustees  are  not  bound  to  execute  a  disposition!  and  reconveyance  of  the  said  trust- 
subjects  in  favour  of  the  said  William  Hope  and  his  heirs  and  assignees  whomsoever, 
and  decern." 

T.  &  R  B.  Banken,  W.S. — J.  A.  Campbell  &  Lamond,  C.S. — Agents. 

[Distinguished,  Ramsay  v.  Ramsay's  Trs.,  1871,  10  M.  120;  Standard  Property 
Investment  Co.  v.  Cowe,  1877,  4  R.  695.  Commented  iipon,  Menzies  t?.  Murray,  1875, 
2  R.  507.] 
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No.  137.  VIII.  Macpherson,  702.     15  Mar.  1870.     Ist  Div.— B. 

Allan  McLaren  Brown. — Sol-Gen.  Clark — Asher, 
WiLUAM  Shaw  Soutar  (Brown's  Trustee),  and  Emma  Mary  Brown  ob 

Meagher.  —Fraser — J^irs. 

Entail — Theatre, — A  testator  in  his  settlement  directed  his  trustees  to  execute  a  strict 
entail  of  his  whole  heritage  in  favour  of  a  series  of  heirs.  Six  years  after  executing 
the  settlement  he  purchased  a  theatre,  subject  to  the  burden  of  an  annual  payment  of 
£2  to  each  of  104  shareholders,  and  of  allowing  the  shareholders  free  admission  to 
the  theatre,  and  subject  to  a  stipulation  that  the  building  should  be  kept  open  as  a 
theatre  for  six  months  in  each  year.  Held  that  the  trustees  were  bound  to  include 
the  theatre  in  the  deed  of  entail. 

Insurance — Capital — Revenue  —  Trusf — Fee  and  Liferent. — Held  that  payments  of 
premiums  of  insurance  against  fire  are  a  proper  charge  against  the  revenue  of  trust 
property. 

This  special  case  was  presented  for  the  opinion  and  judgment  of  the  Court  in  the 
following  circumstances : — 

The  late  John  Brown  of  Marlee  died  on  17th  July  1858,  leaving  a  trust-disposition 
and  settlement,  dated  30th  August  1851,  by  which  he  nominated  certain  trustees,  of 
whom  Mr.  W.  S.  Soutar,  one  of  the  parties  to  this  special  case,  was  the  only  survivor, 
in  trust,  for  certain  purposes.  Inter  aliay  he  directed  his  trustees  to  buy  lands  with  the 
balance  of  his  moveable  estate,  and  "  to  settle  and  secure  the  lands  so  to  be  purchased, 
together  with  my  whole  other  property  held  by  me  heritably,  wherever  situated ;  and 
that  my  said  trustee  or  trustees,  in  their  order  as  aforesaid,  shall  take  the  rights  and 
infeftments  thereof,  in  the  first  place,  in  favour  of  him  or  them,  as  trustees,  in  their 
order  as  aforesaid :  And  after  the  payment  of  my  said  debts  are  all  clear  and  discharged, 
then  aud  in  that  case,  my  said  trustee  or  trustees,  in  their  order  as  aforesaid,  shall  be 
bound  and  obliged,  as  he  or  they  are  hereby  expressly  taken  bound,  to  execute  [703]  ^ 
strict  entail  of  my  whole  property,  including  all  lands  to  be  acquired  as  aforesaid,  con- 
form to  the  law  of  Scotland,  containing  all  clauses,  irritant  and  resolutive,  and 
particularly  against  selling  or  altering  the  order  of  succession ;  which  said  entail  shall 
be  made  in  favour  of  Allan  M'Laren  Browu,  my  nearest  male  relation  by  my  father's 
side,  and  the  heirs-male  of  his  body  lawfully  begotten ;  whom  failing,"  &c. ;  "  declaring 
that  my  said  trustee  or  trustees  shall  hold  my  said  properties,  in  their  order,  till  the 
whole  of  my  said  debts  are  cleared  and  paid,  and  until  the  said  Allan  McLaren  Brown 
shall  attaia  the  full  age  of  twenty-five  years  complete. ''  .  .  . 

Mr.  Brown  was  proprietor  of  the  estates  of  Marlee  and  Balcairn  in  Perthshire. 

At  Whitsunday  1857,  about  six  years  after  executing  the  settlement,  and  shortly 
before  his  death,  Mr.  Brown  became  proprietor  of  the  Theatre  Royal,  Edinburgh.  The 
disposition  by  the  shareholders  of  the  theatre  in  his  favour  contained  various  conditions ; 
inter  alia,  it  provided  and  declared  that  the  subjects  were  disponed  "  under  the  real 
burden  of  payment  of  a  perpetual  annuity  of  £2  sterling  to  each  of  the  shareholders  or 
rentallers  of  said  theatre,"  (104  in  number),  "and  to  the  successors  or  assignees  of 
said  shareholders  or  rentallers  to  whom  the  annuities  may  be  transferred :  .  .  .  And 
also  further  providing  and  declaring  that  each  of  said  shareholders  or  rentallers,  or  the 
assignee  or  successor  of  such  shareholder  or  rentaller,  shall  at  all  times  be  entitled  to 
free  admission  to  the  audience  department  of  said  theatre,  other  than  the  present 
private  boxes."  .  .  . 

The  disposition  further  declared,  "  that  the  said  John  Brown  and  his  foresaids  shall 
not  be  entitled,  without  the  consent  of  the  said  shareholders  or  rentallers  and  their 
foresaids,  to  convert  the  said  theatre  and  opera-house  to  any  other  use  or  purpose  than 
a  theatre  and  opera-house ;  and  also  providing  and  declaring  that  the  said  theatre  and 
opera-house  shall  be  kept  open  for  pei^ormance  during  at  least  six  months  in  each  year  ] 
and  in  the  event  of  the  said  John  Brown  or  his  foresaids  letting  the  said  theatre  and 
opera-house  to  the  lessee  or  tenant  for  the  time  being  of  the  Theatre  Royal,  Edinburgh, 
he  shall  take  such  lessee  or  tenant  bound,  so  long  as  he  also  continues  tenant  or  lessee 
of  said  Theatre  Royal,  to  give  the  shareholders  or  rentallers  of  the  said  Queen's  Theatre 
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and  Opera-House  free  admission  to  the  said  Theatre  Royal  during  the  time  the  former 
is  not  kept  open  for  performance." 

The  truster  died  in  July  1858,  and  was  survived  by  his  son,  Allan  M'Laren  Brown, 
who  was  then  more  than  twenty-five  years  of  age,  and  the  trustees  entered  into  posses- 
sion and  proceeded  to  fulfil  the  purposes  of  the  trust. 

The  theatre  had  been  insured  for  £3000,  but  Mr.  Soutar,  the  sole  surviving  trustee, 
'increased  the  insurance  to  £15,000,  with  the  sanction  and  approval  of  Mr.  M'Laien 
Brown,  and  paid  the  premiums  out  of  the  income  of  the  trust-fund.  In  1865  the 
theatre  was  totally  destroyed  by  fire,  and  Mr.  Soutar,  the  trustee,  received  the  sum  of 
£15,000  from  the  insurance  company.  He  was  advised  by  counsel  that  he  was  bound 
under  the  deed  of  purchase  to  rebuild  the  theatre,  and  accordingly,  in  1866,  he  pro- 
ceeded to  do  so  at  a  cost  of  £17,000.  The  £2000  required  for  this  purpose,  along  with 
the  insurance  money,  £15,000,  was  advanced  from  the  income  of  the  estate,  with  the 
knowledge  and  without  objection  on  the  part  of  Mr.  M'Laren  Brown." 

The  parties  to  the  special  case  were, — (1)  Mr.  McLaren  Brown;  (2)  Mr.  Soutar; 
(3)  Mrs.  Emma  Mary  Brown  or  Meacher,  the  only  sister  of  Mr.  M'Laren  Brown,  and 
next  heir  of  entail  after  hiuL 

[704]  ^^^  following  questions  were  submitted  for  the  opinion  and  judgment  of  the 
Court: — 

"1.  Is  Mr.  Soutar,  under  Mr.  Brown's  trust-disposition  and  settlement,  bound  to 
convey  the  Theatre  Boyal,  and  the  area  or  piece  of  ground  on  which  it  stands,  by  deed 
of  strict  entail  in  favour  of  Mr.  Allan  McLaren  Brown,  and  the  series  of  heirs  indicated  in 
the  said  trust4isposition  and  settlement? 

"6.  Is  Mr.  Allan  McLaren  Brown  entitled  to  demand  and  receive  from  Mr.  Soutar 
the  whole,  or  any,  and  what  part  of  the  amount  received  by  him  under  the  said  policies 
in  1865,  or  of  the  sum  expended  out  of  the  income  of  the  trust-estate  in  rebuilding  the 
theatre,  in  addition  to  the  said  amount  received  under  the  said  policies,  and  is  k 
entitled  to  interest  thereon;  and  if  he  is  entitled  to  interest  thereon,  at  what 
tatet 

''  7.  Is  Mr.  Allan  McLaren  Brown  entitled  to  demand  and  receive  from  Mr.  Soutar 
the  amount  of  the  premiums  paid  under  the  said  policies  of  insurance  between  the  date 
of  Mr.  Brown's  death  and  the  destruction  of  the  theatre  in  1865,  or  any,  and  what  part 
thereof ;  and  is  he  entitled  to  interest  thereon,  and  if  so,  at  what  rate  ? " 

Mr.  M'Laren  Brown  contended ; — (1)  That  the  trustee  was  not  entitled  to  insure 
for  a  larger  amount  than  the  truster  ha^  done ;  (2)  that  if  an  heir  of  entail  insured  his 
mansion-house,  the  insurance  money  derived  at  its  destruction  would  descend  to  his 
executor,  and  not  to  the  succeeding  heir  of  entail ;  (3)  at  all  events,  the  heir  of  entail  vas 
entitled  to  repayment  of  the  sums  of  £1730  and  £2000,  which  had  been  advanced 
from  income,  and  were  the  entailer's  debts ;  *  and  (4)  that  the  theatre  should  be  sold  to 
repay  these  sums. 

Argued  for  the  trustee; — (1)  That  the  truster  had  intended  to  entail  the  theatre 
along  with  the  rest  of  his  property,  and  urban  property  was  capable  of  being  entailed ; 
(2)  that  it  was  the  duty  of  the  trustees  to  increase  the  insurance ;  f  and  (3)  these  sums 
were  a  proper  charge  against  income. 

At  advising, — 

Lord  President. — ^The  main  question  in  this  special  case  is  a  somewhat  curious  one 
—namely,  whether  the  Theatre  Koyal  of  Edinburgh  is  to  be  included  in  a  deed  of 
entail  which  the  late  Mr.  Brown  directed  his  trustee  to  execute.  One  cannot  help 
thinking  that  a  theatre  is  ill  suited  to  be  the  subject  of  an  entail,  but  it  is  not  incom- 
petent to  make  it  so,  and  the  question  really  depends  on  the  intention  of  Mr.  Brown, 
the  late  proprietor.  That  intention  is  to  be  ascertained  chiefly  from  the  terms  of  his 
settlement.  Mr.  Brown  died  on  17th  July  1858,  and  his  settlement  was  executed  in 
1851.  It  was  prepared  by  the  truster  himself  without  the  assistance  of  professional 
advice,  but  it  must  be  borne  in  mind  that  he  was  a  member  of  one  of  the  legal  profes- 
sions. The  Theatre  Eoyal  was  acquired  by  Mr.  Brown  only  a  short  time  before  his 
death,  and  the  conveyance  of  it  to  him  is  dated  in  May  1858.  At  the  date  of  his 
settlement  we  have  no  reason  to  suppose  that  he  contemplated  acquiring  the  theatre. 

*  Temple  v.  Gavin,  M.  15,355. 

t  Crass  V,  Smith,  1806  (Kings  Bench),  7  East.  258 ;  Parry  r.  Ashley,  3  Simon 
Rep.  97. 
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But  after  he  became  possessed  of  it  he  left  his  settlement  unaltered,  and  the  question 
is,  do  the  terms  of  the  deed  embrace  this  subject? 

The  deed  is  not  very  well  expressed,  and  some  of  its  clauses  are  ambiguous,  but  the 
general  purpose  of  the  truster  is  plain  and  intelligible.  In  the  second  purpose  of  the 
trust  mention  is  meule  of  debts  due  by  the  truster  to  a  considerable  amount,  and  pro- 
Tision  is  made  for  paying  them  "  out  of  the  produce  of  his  estates,  and  the  excess  of 
the  same  as  the  same  shall  be  realised.''  With  the  balance  of  the  estates  realised  after 
payment  of  debts  the  trustee  is  directed  to  [705]  purchase  lands  in  the  county  of  Perth, 
these  lands  to  be  as  near  as  may  be  to  certain  properties  in  the  county  belonging  to  the 
truster.  The  deed  then  goes  on  to  direct  the  trustee  ''to  execute  a  strict  entail  of 
my  whole  property,  including  all  lands  to  be  acquired  as  aforesaid,  .  .  .  which  said 
entail  shall  be  made  in  favour  of  Allan  McLaren  Brown,  ...  he  taking  simply  the 
name  of  John  Brown,  •  •  .  and  the  heirs-male  of  his  body.''  The  trustee  is  to  hold 
the  trust-estate  imtil  the  whole  debts  are  cleared  off,  and  imtil  Allan  M'Laren  Brown 
.shall  attain  the  age  of  twenty-five.  The  remaining  provisions  of  the  deed  are  not 
material. 

Now,  in  some  points  the  intention  of  the  truster  is  clear  enough.  In  the  first  place, 
it  is  clear  that  the  deed  gives  the  trustee  power  to  realise  by  sale  hi^  whole  estate, 
including  heritage,  in  order  to  clear  off  debts  and  obligations.  In  the  event  of  there 
remaining  a  money  balance  in  the  hands  of  the  trustee,  after  that  is  done,  it  is  to  be 
invested  in  land  as  near  as  possible  to  the  truster's  estates  in  Perthshire,  that  the  whole 
trust-estate  may  assume  the  form  of  land  there,  and  be  entailed  on  Mr.  M'Laren  Brown. 
It  is  also  clear  that,  on  attaining  twenty-five  years  of  age,  that  gentleman  became 
entitled  to  the  income  of  the  estate. 

On  the  death  of  Mr.  Brown,  Mr.  Soutar,  the  only  trustee,  sold  some  heritable 
property  of  small  value  left  by  the  truster,  and  with  the  proceeds  and  the  moveable 
estate  paid  off  the  debts.  The  whole  moveable  funds  and  property  of  the  trust  have 
been  thus  exhausted,  but  Mr.  Soutar  still  holds  as  trustee,  inter  cUia,  the  estates  of 
Marlee  and  Balcaim,  and  the  Theatre  Royal. 

At  the  time  when  the  Theatre  Royal  came  into  Mr,  Soutar's  hands  it  was  insured 
against  fire  for  £3000,  under  policies  taken  out  by  Mr.  Brown.  Mr.  Soutar  naturally 
considered  this  very  inadequate  security,  looking  to  the  value  of  the  property,  and  to 
the  great  risk  of  its  destruction  by  fire.  With  the  sanction  and  approval  of  Mr. 
M'Luren  Brown  he  accordingly  took  out  policies  of  insurance  against  fire  to  the  amount 
of  £15,000  on  the  building. 

In  1865  the  theatre  was  burnt  down.  The  premiums  of  insurance  on  the  policies  from 
Mr.  Brown's  death  until  that  event  amounted  to  upwards  of  £1700.  These  premiums 
were  paid  out  of  the  income  of  the  estate,  and  one  of  the  questions  which  we  have  to 
consider  arises  out  of  a  claim  by  Mr.  M'Laren  Brown  for  repayment  of  that  sum  out  of 
the  capital  of  the  trust-estate.  I  am  of  opinion  that  this  claim  cannot  be  admitted. 
It  was  the  duty  of  a  trustee,  in  the  circumstances  of  Mr.  Soutar,  to  insure  trust- 
property  of  this  kind  against  fire.  At  all  events,  if  he  was  not  under  positive  obligation 
to  do  so,  it  was  certainly  an  act  of  proper  administration,  and  had  it  been  done  even 
without  Mr.  M*Laren  Brown's  consent  the  premiums  would  have  been  a  good  charge  by 
the  trustee  against  the  income  of  the  estate.  But  the  case  is  much  stronger  than  I 
have  supposed,  for  Mr.  M'Laren  Brown  consented  to  the  step  taken  by  the  trustee  in 
increasing  the  amount  of  the  policies,  and  now  enjoys  the  benefit  of  the  insurance,  and 
has  not  therefore  a  shadow  of  justice  in  advancing  this  claim. 

After  the  destruction  of  the  theatre,  the  amount  for  which  it  was  insured,  £15,000, 
was  received  from  the  insurance  offices,  and  the  question  arose,  what  was  to  be  done 
with  the  money?  To  understand  Mr.  Soutar's  position  in  regard  to  this  matter  we 
must  look  at  the  title  by  which  the  theatre  was  held.  The  title  was  a  somewhat 
peculiar  one.  Mr.  Brown  acquired  the  theatre  from  a  large  body  of  trustees  for  a  still 
larger  body  of  shareholders,  and  in  their  favour  he  undertook  various  obligations.  He 
undertook  to  pay  a  perpetual  annuity  of  £2  a-year  to  each  of  the  shareholders,  and  it 
was  also  stipulated  that  these  gentlemen  should  have  a  right  of  free  admission  to  the 
theatre,  and  that  Mr.  Brown  and  his  heirs  should  not  be  entitled  to  convert  the  building 
to  any  other  purpose,  but  should  be  bound  to  keep  it  open  as  a  theatre  for  six  months 
in  each  year.  There  were  also  other  conditions  contingent  upon  there  being  another 
theatre  in  Edinburgh. 

In  this  state  of  the  title  Mr.  Soutar  was  advised  that  he  was  bound  to  rebuild  the 
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and  Opera-House  free  admission  to  the  said  Theatre  Royal  during  the  time  the  former 
is  not  kept  open  for  performance." 

The  truster  died  in  July  1858,  and  was  survived  by  his  son,  Allan  M'Laren  Brown, 
who  was  then  more  than  twenty-five  years  of  age,  and  the  trustees  entered  into  posses- 
sion and  proceeded  to  fulfil  the  purposes  of  the  trust. 

The  theatre  had  been  insured  for  £3000,  but  Mr.  Soutar,  the  sole  surviving  tnistee, 
"increased  the  insurance  to  £15,000,  with  the  sanction  and  approval  of  Mr.  M'Laren 
Brown,  and  paid  the  premiums  out  of  the  income  of  the  trust-fund.  In  1865  the 
theatre  was  totally  destroyed  by  fire,  and  Mr.  Soutar,  the  trustee,  received  the  sum  of 
£15,000  from  the  insurance  company.  He  was  advised  by  counsel  that  he  was  bound 
under  the  deed  of  purchase  to  rebuild  the  theatre,  and  accordingly,  in  1866,  he  pro- 
ceeded to  do  so  at  a  cost  of  £17,000.  The  £2000  required  for  this  purpose,  along  with 
the  insurance  money,  £15,000,  was  advanced  from  the  income  of  the  estate,  with  the 
knowledge  and  without  objection  on  the  part  of  Mr.  M'Laren  Brown." 

The  parties  to  the  special  case  were, — (1)  Mr.  McLaren  Brown;  (2)  Mr.  Soutar; 
(3)  Mrs.  Emma  Mary  Brown  or  Meacher,  the  only  sister  of  Mr.  McLaren  Brown,  and 
next  heir  of  entail  after  him. 

[704]  '^^^  following  questions  were  submitted  for  the  opinion  and  judgment  of  the 
Court: — 

"1.  Is  Mr.  Soutar,  under  Mr.  Brown's  trust-disposition  and  settlement,  bound  to 
convey  the  Theatre  Boyal,  and  the  area  or  piece  of  ground  on  which  it  stands,  by  deed 
of  strict  entail  in  favour  of  Mr.  Allan  McLaren  Brown,  and  the  series  of  heirs  indicated  in 
the  said  trust-disposition  and  settlement? 

"6.  Is  Mr.  Allan  McLaren  Brown  entitled  to  demand  and  receive  from  Mr.  Soutar 
the  whole,  or  any,  and  what  part  of  the  amount  received  by  him  under  the  said  policies 
in  1865,  or  of  the  sum  expended  out  of  the  income  of  the  trust-estate  in  rebuilding  the 
theatre,  in  addition  to  the  said  amount  received  under  the  said  policies,  and  is  he 
entitled  to  interest  thereon;  and  if  he  is  entitled  to  interest  thereon,  at  what 
tatet 

"  7.  Is  Mr.  Allan  McLaren  Brown  entitled  to  demand  and  receive  from  Mr.  Soutar 
the  amount  of  the  premiums  paid  under  the  said  policies  of  insurance  between  the  date 
of  Mr.  Brown's  death  and  the  destruction  of  the  theatre  in  1865,  or  any,  and  what  part 
thereof ;  and  is  he  entitled  to  interest  thereon,  and  if  so,  at  what  rate  ?  " 

Mr.  M'Laren  Brown  contended; — (1)  That  the  trustee  was  not  entitled  to  insure 
for  a  larger  amount  than  the  truster  ha(].  done ;  (2)  that  if  an  heir  of  entail  insured  his 
mansion-house,  the  insurance  money  derived  at  its  destruction  would  descend  to  his 
executor,  and  not  to  the  succeeding  heir  of  entail ;  (3)  at  all  events,  the  heir  of  entail  vas 
entitled  to  repayment  of  the  sums  of  £1730  and  £2000,  which  had  been  advanced 
from  income,  and  were  the  entailer's  debts ;  *  and  (4)  that  the  theatre  should  be  sold  to 
repay  these  sums. 

Argued  for  the  trustee; — (1)  That  the  truster  had  intended  to  entail  the  theatre 
along  with  the  rest  of  his  property,  and  urban  property  was  capable  of  being  entaild ; 
(2)  that  it  was  the  duty  of  the  trustees  to  increase  the  insurance ;  f  and  (3)  these  smns 
were  a  proper  charge  against  income. 

At  advising, — 

Lord  Prksident. — The  main  question  in  this  special  case  is  a  somewhat  curious  ooe 
— namely,  whether  the  Theatre  Eoyal  of  Edinburgh  is  to  be  included  in  a  deed  of 
entail  which  the  late  Mr.  Brown  directed  his  trustee  to  execute.  One  cannot  help 
thinking  that  a  theatre  is  ill  suited  to  be  the  subject  of  an  entail,  but  it  is  not  incom- 
petent to  make  it  so,  and  the  question  really  depends  on  the  intention  of  Mr.  Brown, 
the  late  proprietor.  That  intention  is  to  be  ascertained  chiefly  from  the  terms  of  his 
settlement.  Mr.  Brown  died  on  17th  July  1858,  and  his  settlement  was  executed  in 
1851.  It  was  prepared  by  the  truster  himself  without  the  assistance  of  professional 
advice,  but  it  must  be  borne  in  mind  that  he  was  a  member  of  one  of  the  legal  profes- 
sions. The  Theatre  Eoyal  was  acquired  by  Mr.  Brown  only  a  short  time  before  his 
death,  and  the  conveyance  of  it  to  him  is  dated  in  May  1858.  At  the  date  of  his 
settlement  we  have  no  reason  to  suppose  that  he  contemplated  acquiring  the  theatre. 

*  Temple  r.  Gavin,  M.  15,355. 

t  Crass  V.  Smith,  1806  (King's  Bench),  7  East.  258  ;  PaiTy  v.  Ashley,  3  Simon 
Rep.  97. 


Vm  MA0PHBB80N,  706.        BROWN  V.  SOUTAR  AND  MEACHER  [1870]  783 

But  after  he  became  possessed  of  it  he  left  his  settlement  unaltered,  and  the  question 
is,  do  the  terms  of  the  deed  embrace  this  subject? 

The  deed  is  not  very  well  expressed,  and  some  of  its  clauses  are  ambiguous,  but  the 
general  purpose  of  the  truster  is  plain  and  intelligible.  In  the  second  purpose  of  the 
trust  mention  is  made  of  debts  due  by  the  truster  to  a  considerable  amount,  and  pro- 
vision is  made  for  paying  them  "  out  of  the  produce  of  his  estates,  and  the  excess  of 
the  same  as  the  same  shall  be  realised."  With  the  balance  of  the  estates  realised  after 
payment  of  debts  the  trustee  is  directed  to  [705]  purchase  lands  in  the  county  of  Perth, 
these  lands  to  be  as  near  as  may  be  to  certain  properties  in  the  county  belonging  to  the 
truster.  The  deed  then  goes  on  to  direct  the  trustee  ''to  execute  a  strict  entail  of 
my  whole  property,  including  all  lands  to  be  acquired  as  aforesaid,  .  .  .  which  said 
entail  shall  be  made  in  favour  of  Allan  McLaren  Brown,  ...  he  taking  simply  the 
name  of  John  Brown,  .  •  .  and  the  heirs-male  of  his  body."  The  trustee  is  to  hold 
the  trust-estate  until  the  whole  debts  are  cleared  off,  and  imtil  Allan  McLaren  Brown 
shall  attain  the  age  of  twenty-five.  The  remaining  provisions  of  the  deed  are  not 
material. 

Now,  in  some  points  the  intention  of  the  truster  is  clear  enough.  In  the  iii'st  place, 
it  is  clear  that  the  deed  gives  the  trustee  power  to  realise  by  sale  hi^  whole  estate, 
including  heritage,  in  order  to  clear  off  debts  and  obligations.  In  the  event  of  there 
remaining  a  money  balance  in  the  hands  of  the  trustee,  after  that  is  done,  it  is  to  be 
invested  in  land  as  near  as  possible  to  the  truster's  estates  in  Perthshire,  that  the  whole 
trust-estate  may  assume  the  form  of  land  there,  and  be  entailed  on  Mr.  M'Laren  Brown. 
It  is  also  clear  that,  on  attaining  twenty-five  years  of  age,  that  gentleman  became 
entitled  to  the  income  of  the  estate. 

On  the  death  of  Mr.  Brown,  Mr.  Soutar,  the  only  trustee,  sold  some  heritable 
property  of  small  value  left  by  the  truster,  and  with  the  proceeds  and  the  moveable 
estate  paid  off  the  debts.  The  whole  moveable  funds  and  property  of  the  trust  have 
been  thus  exhausted,  but  Mr.  Soutar  still  holds  as  trustee,  inter  cUia,  the  estates  of 
Marlee  and  Balcairn,  and  the  Theatre  Royal. 

At  the  time  when  the  Theatre  Koyal  came  into  Mr.  Soutar's  hands  it  was  insured 
against  fire  for  £3000,  under  policies  taken  out  by  Mr.  Brown.  Mr.  Soutar  naturally 
considered  this  very  inadequate  security,  looking  to  the  value  of  the  property,  and  to 
the  great  risk  of  its  destruction  by  fire.  With  the  sanction  and  approval  of  Mr. 
M'Laren  Brown  he  accordingly  took  out  policies  of  insurance  against  fire  to  the  amount 
of  £15,000  on  the  building. 

In  1865  the  theatre  was  burnt  down.  The  premiums  of  insurance  on  the  policies  from 
Mr.  Brown's  death  until  that  event  amounted  to  upwards  of  £1700.  These  premiums 
were  paid  out  of  the  income  of  the  estate,  and  one  of  the  questions  which  we  have  to 
consider  arises  out  of  a  claim  by  Mr.  M*Laren  Brown  for  repayment  of  that  sum  out  of 
the  capital  of  the  trust-estate.  I  am  of  opinion  that  this  claim  cannot  be  admitted. 
It  was  the  duty  of  a  trustee,  in  the  circumstances  of  Mr.  Soutar,  to  insure  trust- 
property  of  this  kind  against  fire.  At  all  events,  if  he  was  not  under  positive  obligation 
to  do  so,  it  was  certainly  an  act  of  proper  administration,  and  had  it  been  done  even 
without  Mr.  M'Laren  Brown's  consent  the  premiums  would  have  been  a  good  charge  by 
the  trustee  against  the  income  of  the  estate.  But  the  case  is  much  stronger  than  I 
have  supposed,  for  Mr.  M'Laren  Brown  consented  to  the  step  taken  by  the  trustee  in 
increasing  the  amount  of  the  policies,  and  now  enjoys  the  benefit  of  the  insurance,  and 
has  not  therefore  a  shadow  of  justice  in  advancing  this  claim. 

After  the  destruction  of  the  theatre,  the  amount  for  which  it  was  insured,  £15,000, 
was  received  from  the  insurance  offices,  and  the  question  arose,  what  was  to  be  done 
with  the  money?  To  understand  Mr.  Soutar's  position  in  regard  to  this  matter  we 
must  look  at  the  title  by  which  the  theatre  was  held.  The  title  was  a  somewhat 
peculiar  one.  Mr.  Brown  acquired  the  theatre  from  a  large  body  of  trustees  for  a  still 
larger  body  of  shareholders,  and  in  their  favour  he  undertook  various  obligations.  He 
undertook  to  i)ay  a  perpetual  annuity  of  £2  a-year  to  each  of  the  shareholders,  and  it 
was  alsa  stipulated  that  these  gentlemen  should  have  a  right  of  free  admission  to  the 
theatre,  and  that  Mr.  Brown  and  his  heirs  should  not  be  entitled  to  convert  the  building 
to  any  other  purpose,  but  should  be  bound  to  keep  it  open  as  a  theatre  for  six  months 
in  each  year.  There  were  also  other  conditions  contingent  upon  there  being  another 
theatre  in  Edinburgh. 

In  this  state  of  the  title  Mr.  Soutar  was  advised  that  he  was  bound  to  rebuild  the 
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theatre.  In  the  course  of  acting  on  this  advice  it  was  found  that  £15,000  was  not 
sufficient  to  reconstruct  the  theatre  in  a  proper  manner,  and  that  it  [706]  ^ould  require 
an  additional  £2000  to  do  so  in  a  satisfactory  way.  The  special  case  hears  that "  the 
remainder  of  the  cost,"  that  is,  the  sum  expended  over  and  ahove  the  amount  of  the 
policies,"  was  defrayed  out  of  the  income  of  the  trust-estate,  with  the  knowledge  of  Mr. 
M'Laren  Brown,  and  without  ohjection  on  his  part." 

Here  again  a  claim  is  made  by  Mr.  McLaren  Brown.  He  says  the  £2000  so 
expended  is  a  debt  due  to  him.  "  No  doubt,''  he  says,  "this  sum  was  taken  from  the 
income  of  the  estate,  and  I  did  not  object,  but  it  was  my  money,  and  though  I  advanced 
it  I  have  a  right  to  be  repaid  if  This  claim  raises  a  diiferent  question  from  that 
involved  in  the  previous  claim.  I  do  not  think  Mr.  Soutar  would  have  been  entitled 
to  take  £2000  from  the  income  of  the  estate,  to  increase  the  building  fimd,  ifitiioiit 
consulting  Mr.  Brown.  But  he  did  consult  him,  and  it  appears  that  to  make  this 
property  fully  remunerative  to  him  as  heir  of  entail  it  was  necessary  to  expend  the  sum 
mentioned.  It  was  accordingly  spent,  without  objection  by  Mr.  M'Laren  Brown,  and 
for  his  behoof — only,  indeed,  in  his  character  as  heir  of  entail — but  as  heir  of  entail, 
the  outlay  results  greatly  to  his  benefit,  and  1  cannot  hold  that  he  is  now  entitled  to 
demand  it  back.  By  refraining  from  objecting  to  the  rebuilding  of  the  theatre  at  an 
increased  expenditure  to  be  drawn  from  the  income  of  the  estate,  I  think  that  he  has 
barred  himself  from  enforcing  the  claim  now  made  by  him. 

The  opinion  I  have  expressed  as  to  the  proper  answer  to  the  previous  question  clean 
away  all  difficulty  in  carrying  out  the  intentions  of  the  truster  with  reference  to  entail- 
ing the  theatre.  No  debt  remains  upon  it ;  it  is  in  a  position  to  be  entailed  with  the 
rest  of  the  estate.  Then  why  should  it  not  be  entailed  ?  I  can  see  no  satisfactory  objec- 
tion. The  sort  of  objection  attempted  to  be  taken  is,  that,  Iqpking  to  the  burdens,  it  is 
difficult  to  suppose  that  the  entail  if  executed  will  be  of  long  continuance.  But  with 
that  we  have  no  concern.  The  Court  must  give  effect  to  the  wishes  of  the  truster,  and 
cannot  regard  surmises  as  to  the  probability  of  these  wishes  being  ultimately 
defeated. 

Lord  Deas. — I  am  of  the  same  opinion  with  your  Lordship.  I  think  it  clear  that 
the  premiums  of  insurance  formed  a  proper  charge  against  the  income  of  this  estate,  and 
that  the  heir-at-law  is  not  entitled  to  repayment  of  them  from  the  capital.  With  regaid 
to  the  £2000  spent  in  rebuilding  the  theatre  over  and  above  the  £15,000  obtained  from 
the  insiu*ance  companies,  I  am  of  opinion  that,  Mr.  McLaren  Brown  having  consented  at 
the  time  that  it  should  be  spent  in  that  way  for  the  benefit  of  the  estate,  he  cannot  now 
demand  repayment 

There  is  thus  nothing  to  prevent  the  theatre  from  being  entailed,  provided  we  are 
satisfied  that  it  was  the  intention  of  the  truster  that  it  should  be  entailed.  I  do  not 
think  that  the  nature  of  the  subject  makes  it  incapable  of  being  entailed.  There  is  no 
doubt  great  peculiarity  arising  from  the  i)erpetual  burdens  which  have  been  constituted 
over  it ;  but  I  do  not  think  these  render  it  incapable  of  being  entailed,  and  I  cannot 
have  the  least  doubt  that  the  truster  intended  that  the  theatre  should  be  entailed  along 
with  the  rest  of  his  estate.  It  is  true  that  he  bought  the  theatre  after  the  execution  of 
the  trust-deed ;  but  he  lived  long  enough  to  have  made  any  alteration  had  he  wished 
to  do  so. 

It  may  be  that  he  desired  to  perpetuate  his  name  by  securing  what  he  considered  a 
perennial  boon  to  the  inhabitants  of  the  metropolis  in  this  way.  He  was  entitled  to 
have  that  opinion,  and  to  act  upon  it  if  he  chose.  I  have  no  doubt,  at  all  events,  that 
he  desired  that  the  theatre  should  be  entailed,  and  I  see  nothing  to  prevent  his  purpcse 
from  being  followed  out. 

Lord  Ardmillan  concuiTed. 

Lord  Kinloch. — I  am  of  opinion  that,  on  a  sound  construction  of  the  trust-settle- 
ment of  the  late  Mr.  John  Brown,  his  trustee  is  bound  to  execute  a  deed  of  entail  of  the 
Theatre  Royal  in  favour  of  the  series  of  heirs  pointed  out  in  the  trust-settlement  The 
question  is  not  without  difficulty ;  for  the  Theatre  Royal  is  certainly  not  a  fitting  subject 
for  an  entail,  particularly  burdened,  as  it  is,  with  [707]  *  perpetual  annuity  of  £2  each 
to  104  shareholders,  as  well  as  with  the  obligation  to  devote  the  building  to  perpetual 
dramatic  uses, — an  obligation  which  almost  requires  for  its  fulfilment  that  the  heiis  of 
entail  also  combine  the  character  of  theatrical  managers.  Taking  into  view  the  provi- 
sions of  the  deed  of  settlement  as  to  clearing  the  estate  of  debt  anterior  to  the  execution 
of  a  deed  of  entail,  and  the  instruction  to  the  triistees  to  purchase  with  any  surplus  out 
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of  properties  sold  for  this  purpose  additional  lauds  in  Perthshire  to  add  to  the  entailed 
estates,  I  think  it  not  impossible  so  to  construe  the  settlement  as  to  authorise  the  theatre 
to  be  sold,  and  the  price  to  be  employed  in  the  purchase  of  such  lands.  But  I  think 
that  so  to  hold  would  involve  a  somewhat  strained  interpretation  of  the  words  employed. 
And  considering  the  very  explicit  direction  to  entail  "my  whole  property,  held  by  me 
heritably,  wherever  situated,"  I  consider  it  to  be  the  only  safe  reading  of  the  deed  to 
view  the  instruction  to  entail  as  comprehending  the  Theatre  Boyal.  When  I  look  to 
the  history  of  Mr.  Brown's  acquisition  of  the  theatre,  I  am  by  no  means  sure  that  he 
was  not  as  desirous  to  send  this  down  in  the  form  of  a  family  estate  as  any  of  his  other 
properties. 

With  regard  to  the  premiums  of  insurance  expended  in  insuring  the  theatre  against 
fire,  and  in  connection  with  these  the  sum  of  £15,000  received  from  the  insurance  office 
and  expended  in  rebuilding  the  theatre,  I  entertain  no  difficulty.  So  long  as  the  theatre 
remained  in  the  hands  of  the  trustee,  I  think  it  was  a  proper,  if  not  absolutely  in- 
cumbent step  on  his  part  to  insure  the  building  against  fire.  And  the  premiums  fell 
to  be  paid  out  of  the  rent  derived  from  the  theatre  as  part  of  the  expenses  of  manage- 
ment The  theatre  was  destroyed  by  fire,  and  the  trustee,  by  force  of  payment  of  these 
premiums,  received  from  the  insurance  company  a  sum  of  £15,000,  which  he  applied 
in  rebuilding  the  theatre.  In  this,  I  think,  he  acted  rightly.  It  would  have  been,  in 
my  estimation,  against  duty  had  he  acted  otherwise.  And  I  hold  that  the  rebuilt 
theatre  must  be  now  considered  as  simply  standing  in  place  of  the  original  fabric,  to  be 
made  the  subject  of  entail.  Mr.  Allan  McLaren  Brown  will  be  entitled  to  a  conveyance 
of  the  theatre,  as  the  first  person  called  in  the  entail ;  but  this,  I  think,  is  the  full 
measure  of  his  rights ;  and  no  other  claim  appears  to  me  to  lie  in  his  person  in  connec- 
tion with  the  expenditure  of  the  premiums,  or  the  receipt  of  the  money  from  the 
insurance  office. 

The  remaining  question  regards  the  sum  of  £2000  advanced  out  of  the  income  of  the 
trust-estate,  with  consent  of  Mi.  Allan  M*Laren  Brown,  in  order  to  make  up  to  £17,000 
the  sum  available  for  the  re-erection  of  the  theatre.  Mr.  McLaren  Brown  contends 
that  this  must  be  held  a  loan  by  him  to  the  trust-estate  out  of  what  was  income  belong- 
ing to  him,  and  that  he  is  creditor  of  the  trust-estate  for  repayment.  If  this  contention 
were  well-founded,  it  would  simply  result  in  this,  according  to  the  statements  of  the 
special  case,  that  the  theatre  could  not  be  entailed,  but  must  be  sold  for  payment  of 
this  alleged  debt,  in  direct  contradiction  of  the  very  purpose  for  which  this  advance 
was  made. 

I  am  of  opinion  that  this  claim  by  Mr.  McLaren  Brown  is  untenable.  I  think  it 
must  be  held  to  have  been  his  intention,  when  allowing  the  application  of  this  sum  of 
£2000,  to  make  it  a  contribution  towards  the  re-erection  of  the  theatre,  M'ith  no  other 
return  in  view  than  what  lay  in  the  increased  value  of  the  theatre  as  a  subject  of  the 
entail  in  his  favour.  By  this  outlay  the  theatre  received  an  additional  value  of  £2000 ; 
and  more  than  probably  the  yearly  return  was  enhanced  much  beyond  what  would  be 
represented  by  ordinary  interest  on  this  amount.  I  do  not  think  that  it  was  competent 
to  the  trustee  and  Mr.  McLaren  Brown  in  conjunction,  the  one  to  borrow  and  the  other 
to  lend  a  sum  on  the  security  of  the  theatre,  to  the  effect  of  constituting  a  debt  for 
repayment  of  which  they  could  forthwith  proceed  to  sell  the  theatre.  They  could  not 
lay  their  heads  together  to  control  in  that  way  the  natural  course  of  proceedings  under 
the  trust.  I  do  not  believe  they  had  the  slightest  intention  of  doing  so.  And  I  consider 
no  claim  to  lie  in  Mr.  M*Laren  Brown's  favour  to  repayment  of  the  sum  of  £2000,  or  to 
anything  else  than  a  conveyance,  under  the  fetters  of  an  entail,  of  the  theatre  in  its 
condition  of  enhanced  value. 

[708]  The  questions  put  to  us  must,  I  think,  be  answered  in  conformity  with  these 
views. 

Thb  Court  pronounced  this  interlocutor : — "  Find  and  declare  that  William  Shaw 
Soutar,  one  of  the  parties  of  the  second  part,  as  trustee  under  the  settlement  of  the  deceased 
John  Brown,  is  bound  to  convey  the  Theatre  Royal,  and  the  ground  on  which  it  stands, 
by  deed  of  strict  entail,  in  favour  of  the  first  party,  Allan  McLaren  Brown,  and  the 
series  of  heirs  prescribed  in  the  said  settlement :  Find  and  declare  that  the  said  first 
part  J  is  not  entitled  to  demand  or  receive  payment  from  the  said  party  of  the  second 
part  of  either  the  sum  of  £1730  in  the  case  mentioned,  or  the  sum  of  £2000,  being  the 
difference  between  the  sum  of  £15,000  (the  amount  recovered  from  the  insurance 
companies  by  the  said  party  of  the  second  part  in  the  year  1865  under  policies  of  fire 
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insurance  on  the  theatre,  which  was  destroyed  by  fire  that  year),  and  the  sum  of 
£17,000  (the  amount  expended  by  the  said  party  of  the  second  part  in  rebuilding  the 
said  theatre),  and  decern." 

W.  &  J.  Ck)OK,  W.S.— H.  &  H.  Tod,  W.S.— Agents. 
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Miss  Marg/lret  Wright  and  Others  (Wright's  Trustees). — Fraser. 
Miss  Margaret  Wright  and  Others. — Black. 

Trust-Deed,  Construction  of — FcUsa  denwnstratio. — A  truster  left  to  his  sisters  *'my 
heritable  property  at  S,,  and  tack  thereof,  dated  in  1807,  as  described  in  the  translation 
or  assignation  thereof,  granted  hj  A,  B,  in  my  favour."  The  property  in  ^.  was  held 
in  two  tacks,  dated  respectively  in  1807  and  1808,  to  botli  of  which  the  truster 
acquired  right  by  the  translation  above  mentioned,  and  the  property  had  been 
occupied  by  the  truster's  sisters  as  one  subject  Held,  on  a  consideration  of  the  whole 
deed,  that  the  sisters  were  entitled  to  the  subjects  contained  in  the  tack  of  1808,  as 
well  as  those  in  the  tack  of  1807. 

Dotiadon — De^^osit-Receipt — Delivery — Indorsation, — A.  having  informed  his  sister,  who 
lived  with  and  was  attentive  to  him  while  in  bad  health,  that  he  intended  to  make 
her  a  present,  lodged  in  bank  £500  on  deposit-receipt  in  her  name,  and  the  banker 
by  his  orders  sent  the  receipt  to  her.  At  his  death  it  was  discovered  that  he  had 
uplifted  the  money,  with  interest  The  receipt  had  been  indorsed  by  the  sister,  bat 
she  had  no  recollection  of  having  done  so.  She  only  remembered  that  her  brother 
one  day  asked  for  the  receipt,  which  she  gave  him,  thinking  he  intended  to  keep 
it  for  her.  On  giving  it  to  him  she  received  no  voucher  or  document  of  debt  Hdd 
that  the  sister  was  not  entitled  to  payment  of  the  £600  from  her  brother's  trustees. 

Expenses — Special  Case — Testament. — Observations  on  the  rule  of  awarding  expenses 
in  special  cases  regarding  the  construction  of  settlements. 

Special  Case. — Observatums  (per  Lord  Cowan)  as  to  the  structure  of  special  cases. 

This  special  case  was  presented  by  the  trustees  of  John  Wright  of  Largs  Castle,  d 
the  first  part,  and  Miss  Margaret  Wright,  Mrs.  Agnes  Wright  or  Howie,  and  Miss  Muy 
Wright,  three  of  his  four  surviving  sisters,  of  the  second  part. 

Mr.  Wright  died  in  1866,  leaving  a  trust-disposition  and  settlement  dated  in  1861. 

The  special  case  stated  : — (3)  "  John  Wright  was,  at  the  date  of  his  trust-dispositHm 
and  settlement,  and  until  his  death,  possessed  of  heritable  property  at  JSeamill  or 
Kinningbrae,  part  of  the  lands  of  Kirktonliall  in  Ayrshire,  consisting  of  a  piece  of 
ground  and  two  cottages  thereon.  The  said  heritable  property  was  held  on  two  leases 
granted  to  authors  of  Mr.  [709]  Wright — the  ground  on  which  one  of  the  cottages  was 
built  being,  with  the  relative  portion  of  ground  attached  to  the  cottage,  in  one  of  the 
leases,  and  the  ground  on  which  the  other  cottage  was  built  being,  with  the  relatiTe 
portion  of  ground  attached  thereto,  in  the  other  lease.  One  of  the  said  leases  is  dated 
27th  July  1807,  and  was  for  354  years  from  12th  May  1807,  and  the  other  is  dated 
25th  April  1808,  and  was  for  361  years  from  Martinmas  1805.  On  29th  May  1847 
Mr.  Wright  acquired  right  to  the  whole  of  the  heritable  property  (as  held  under  the 
said  leases  respectively)  by  a  deed  of  translation  or  assignation.  (4)  The  subjects  con- 
tained in  the  lease  of  1807  were  contiguous  to  those  contained  in  the  lease  of  1808, 
and  the  lessor  in  both  leases  was  Francis  Caldwell  Ritchie,  Esquire,  of  whose  lands 
of  Kirktonhall  the  subjects  contained  in  both  leases  formed  part  Mary  Wright  and 
Agnes  Wright  or  Howie  were,  at  the  date  of  the  said  trust-disposition  and  settlement 
and  as  they  continued  until  the  death  of  Mr.  Wright  to  be,  in  the  personal  occupa- 
tion and  possession  of  the  cottages  and  relative  ground  contained  in  the  said  leasea^ 
They  so  occupied  and  possessed  rent  free.  The  truster  had,  some  years  before  his 
death,  taken  away  from  said  cottages  any  household  furniture,  silver-plate,  plenishing 
and  effects  which  belonged  to  him.  (5)  The  whole  of  Mr.  Wright's  said  property  at 
Seamill  or  Kinningbrae  is  claimed  by  Mary  Wright  and  Agnes  Wright  or  Howic^ 
on  the  ground  that  it  falls  under  the  direction  in  the  fourth  purpose  of  the  tnist-dis- 
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pesition  and  settlement.*    The  tjrustees  admit  that  this  claim  is  well  founded  so  far 
as  r^ords  that  portion  which  is  contained  in  the  lease  of  27th  July  1807 ;  hut  they 
maintain  that  it  is  not  well  founded  so  far  as  regards  the  remaining  portion  which  is 
contained  in  the  lease  of  25th  April  1808.     (6)  Mr.  Wright  returned  from  Naples  to 
Scotland  in  1849,  and  went  to  live  with  his  sister  Margaret  at  Glasgow,  she  having  a 
house  there.     They  lived  together  at  Glasgow  till  1852,  when  Mr.  Wright,  who  had 
purchased  Largs  Castle  at  Largs,  went  there  along  with  his  sisters  Margaret  and  Ann, 
and  they  kept  house  for  liim  there  until  his  death  in  1866.     Mr.  Wright  was  in  had 
health  for  some  years  hefore  his  death,  and  required  constant  and  careful  attendance, 
which  was  given  to  him  by  his  sister  Margaret.     He  was  grateful  to  her  for  this,  and 
he  informed  her  that  he  intended  to  make  her  a  present     On  the  2d  day  of  November 
1864  he  deposited  with  the  branch  of  the  City  of  Glasgow  Bank  at  Largs  the  sum  of 
;£500,  and  took  the  deposit-receipt  therefor  in  name  of  and  payable  to  the  said  Margaret 
Wright.     He  informed  her  of  his  having  done  so.     The  deposit-receipt  was  [by  his 
ordersjt  sent  to  her  by  the  banker,  and  she  kept  it  in  her  own  custody,  and  under  her 
own  control,  until  she  gave  it  back  to  her  brother  as  hereinafter  stated.     (7)  In  the 
months  of  Novem-[710]-^r  or  December  1864,  Mr.  Wright  stated  to  Mr.  MacKirdy, 
one  of  his  trustees,  that  he  had  made  a  present  of  £500  to  his  sister  Margaret,  in 
recompense  for  the  attention  she  had  shown  to  him  during  his  long  and  severe  illness. 
Sometime  afterwards  Mr.  Wright,  at  an  interview  between  him  and  Mr.  MacKirdy, 
repeated  to  Mr.  MacKirdy  the  statement  that  he  had  made  to  his  sister  Margaret  a 
present  of  £500.     (8)  On  Mr.  Wright's  death  money  was  wanted  to  pay  certain  accounts, 
and,  as  there  was  no  money  in  the  house  at  the  time,  Margaret  offered  to  lend  such 
portion  of  the  said  sum  of  £500  as  might  be  necessary.     On  application  to  the  bank  it 
was  then  discovered  that  the  money  in  the  deposit-receipt  had  been  withdrawn  on  2d  - 
August  1865.     This  was  done  by  Mr.  Wright.     The  deposit-receipt  was  endorsed  by 
the  said  Margaret  Wright,  but  she  has  no  recollection  of  having  done  so.     Her  brother 
one  day  asked  for  the  receipt,  and  she  gave  it  to  him.     He  did  not  state  for  what  pur- 
pose he  wanted  it,  and  she,  at  the  time,  thought  he  meant  to  keep  it  for  her.     By 
delivering  the  deposit-receipt  to  her  brother,  she  did  not  intend  to  return  to  him  the 
money  in  the  receipt,  and  he  did  not  then  or  afterwards  say  to  her  that  he  meant  to 
take  back  the  contents  of  the  receipt.     The  interest  that  had  accrued  on  the  money,  in 
August  1865,  amounted  to  £13,  4s.  lOd. ;  and  this  sum  of  interest,  and  the  principal 
sum  of  £500,  were  included  in  a  draft  made  payable  to  Mr.  Wright  in  Glasgow  on  2d 
August  1865,  which  money  he  received.     (9)  Margaret  Wright  now  claims  payment 
from  Mr.  Wright's  trustees  of  the  sum  of  £500,  with  interest  at  the  rate  of  5  per  cent, 
from  2d  November  1864,  which  claim  the  trustees  refuse." 

The  questions  for  the  opinion  and  judgment  of  the  Court  were  : — **  1.  Whether  the 
said  Mary  Wright,  and  Agnes  Wright  or  Howie,  are  entitled  to  the  whole  of  the  said 
John  Wright's  foresaid  heritable  property  at  Seamill  or  Kinningbrae,  or  only  to  the 
portion  thereof  held  under  the  said  lease,  dated  27th  July  1807 1  2.  Whether  the  said 
Margaret  Wright's  claim  against  the  said  John  Wright's  trustees,  for  the  sum  of  £500, 
is  well-founded  ?  And  if  so,  is  she  entitled  to  interest  on  that  sum  from  2d  November 
1864,  or  from  any  other  date,  and  at  what  rate? " 

The  trustees  argued  that  there  had  been  no  donation  of  the  £500  to  MIbs  Margaret 
Wright.  J 

*  The  fourth  purpose  of  Mr.  Wright's  trust-disposition  was  as  follows : — "  Fourthly, 
to  hold  for  behoof  of,  and  if  and  when  required,  to  assign,  dispone,  convey,  and  deliver 
to  my  sisters,  Mary  Wright  and  Agnes  Wright  or  Howie,  and  their  heirs  and  assignees, 
my  heritable  property  at  Seamill  or  Kinningbrae,  part  of  the  lands  of  Klirktonhall  in 
Ayrshire,  and  tack  thereof  between  Francis  Caldwell  Ritchie  of  Kirktonhall  and  John 
Boyd,  weaver  at  Kinningbrae,  near  Kilbride,  dated  the  27th  day  of  July  1807,  as 
described  in  the  translation  or  assignation  thereof,  granted  by  James  Howie,  sometime 
merchant  in  Glasgow,  in  my  favour,  with  my  whole  household  furniture,  silver-plate, 
plenishing,  and  effects  therein  and  thereupon."  The  remainder  of  his  heritable  property 
Mr.  Wright  divided  between  his  surviving  sisters  and  the  children  of  a  sister,  who  had 
predeceased ;  and  by  a  codicil  dated  19th  July  1865,  he  left  a  legacy  of  £500  to  a  nephew. 

t  These  words  were  inserted  in  the  case  during  the  discussion. 

j  Allan  V.  Munnoch,  Jan.  30, 1861,  23  D.  417 ;  Watt's  Trustees,  July  1, 1869,  ante, 
vol.  vii.  930. 
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Miss  Margaret  Wright  argued  that  there  had  been  a  donation.  * 
At  advising, — 

Lord  Justice-Clerk. — The  first  question  is,  whether  Mary  Wright  and  Agnes 
Wright  are  entitled  to  the  whole  of  John  Wright's  heritable  property  at  Seamill  or 
Kinningbrae,  or  only  to  the  portion  thereof  held  under  the  tack  mentioned  in  the 
settlement  ?  I  am  of  opinion  that  they  are  entitled  to  the  whole  of  the  property  in 
question,  nor  do  I  think  that  the  terms  of  the  settlement  admit  of  reasonable  doubt 
It  is  true  that  only  one  tack  is  mentioned,  but  the  whole  heritable  property  is  given 
specifically,  and  is  further  described  as  being  that  contained  in  an  assignation  by  Howie 
to  the  testator.  But  this  assignation  or  translation  contains  the  whole  proper^  which 
was  held  under  two  tacks,  which  are  therein  enumerated. 

As  to  the  second  point,  we  must  take  the  statement  of  fact  as  it  is  contained  in  the 
case,  and  decide  the  question  of  law  raised  by  it  as  if  it  was  a  special  verdict.  With 
the  grounds  on  which  the  parties  admit  this  state  of  fact  we  [711]  ^^^^  no  ooncen. 
Now,  the  facts  substantially  are  the  following, — that  on  the  2d  November  1864  the 
testator  deposited  with  the  branch  of  the  City  of  Glasgow  Bank  at  Largs  the  sum  of 
£500,  and  took  the  receipt  in  name  of  Margaret  Wright — that  the  receipt  was  sent  by 
the  bank-agent  under  instructions  from  the  testator  to  Miss  Wright--4md  that  the 
testator  stated  to  a  third  party  at  one  time  that  he  was  going  to  make,  and  at  another 
that  he  had  made,  a  present  to  his  sister  of  £500.  It  is  further  stated  that  this  receipt 
was,  at  some  time  not  specified,  given  back  by  Miss  Wright  to  her  brother,  and  that  he 
received  the  money  from  the  bank. 

Now,  if  these  two  transactions  had  been  separate  I  should  have  had  little  difficnltj 
in  holding,  on  the  first,  that  the  facts  constituted  a  donation  in  favour  of  Miss  Margaret 
Wright ;  and  if,  on  the  other  hand,  the  money  originally  had  belonged  to  Miss  Maigaiei 
Wright,  I  should  have  held  that  the  presumption  arising  from  her  delivery  of  it  to  her 
brother  was  one  of  loan  rather  than  one  of  donation.  But  it  is  impossible  for  me  to 
separate  the  two  transactions,  and  I  have  come  to  be  of  opinion  that  the  giving  back  of  the 
receipt  when  demanded,  at  an  interval  which  is  not  specified,  without  any  voucher  being 
taken — without  any  inquiry  in  regard  to  it  for  a  period  of  twelve  months — and  without 
any  interest  being  paid — lead  to  the  conclusion  that  no  final  donation  had  ever  been 
intended,  and  that  it  remained  subject  all  along  to  the  disposal  of  the  testator.  The 
footing  on  which  it  was  to  be  redelivered  cannot  now  be  maintained  to  be  one  of  loan, 
seeing  that  it  is  stated  in  the  case  that  Margaret  Wright  thought  her  brother  was  to 
keep  it  for  her ;  and  when  we  find  that  shortly  before  this  redelivery  the  testator  had 
added  a  codicil  to  his  will  by  which  he  left  £500  to  his  nephew,  I  cannot  doubt  that 
the  testator  at  all  events  considered  the  money  to  remain  under  his  own  control,  a&d 
that  this  was  the  footing  on  which  the  original  deposit  was  made.  In  short,  whateTer 
effect  the  delivery  of  the  deposit-receipt  would  have  had  if  it  had  remained  with 
Margaret,  was  in  effect  undone  by  the  redelivery  to  the  testator. 

I  am  therefore  of  opinion  that  the  second  question  must  be  answered  in  the  negatite. 
Lord  Cowan. — (1)  As  the  deceased  Mr.  Wright  acquired  the  subjects  under  ihe 
deed  of  translation  or  assignation  of  May  1847,  and  the  bequest  made  to  his  two  sistert 
specially  refers  to  the  subjects  as  described  in  the  translation  or  assignation,  I  am  (^ 
opinion  with  your  Lordship  that  he  intended  to  give  to  them  his  whole  property  at  Sea- 
mill  or  Kinningbrae.  The  subjects  were  originally  contained  in  two  separate  leases, 
respectively  dated  in  1807  and  1808,  and  were  held  under  them  by  the  granter  of  the 
translation  and  assignation  in  Mr.  Wright's  favour.  But  from  the  date  of  his  acquisition 
of  them,  and  at  the  date  of  his  trust-deed,  they  were  possessed  by  his  two  sisters  as  one 
subject  of  occupancy  and  possession  given  to  them,  with  the  household  furniture,  sflver 
plate,  &c.,  therein  and  thereupon,  by  their  j  brother,  rent  free.  This  being  so,  I  think  it 
clear  that  the  direction  in  the  fourth  purpose  of  the  trust-deed  must  be  held  to  apply  to 
the  pieces  of  ground  contained  in  both  leases,  although  only  one  of  them  is  mention^ 
in  the  description  of  the  title,  and  that  this  omission  or  false  demonstration,  as  it  may 
be  called,  cannot  be  permitted  to  affect  the  extent  of  the  bequest  actually  intended  and 
truly  given,  according  to  the  sound  construction  of  the  other  terms  employed  by  the 
truster.     Further,  I  think  this  view  is  consistent  with  the  whole  provisions  of  the  trost- 


*  Morris  v,  Riddick,  July  20,  1867,  ante,  vol.  v.  1036 ;  M*Cubbin's  Exr&  r.  Tait, 
Jan.  31,  1868,  ante,  vol.  vi.  310;  Macfarquhar  v,  M*Kay,  May  18,  1869,  ante^  vol,  riL 
766. 
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deed,  by  which  the  tiaster's  intention  to  settle  upon  his  sisters,  and  the  issue  of  one  who 
had  predeceased,  the  whole  of  his  heritable  property,  is  sufficiently  shewn. 

(2)  On  the  second  question  there  is  some  difficulty ;  but  on  repeated  consideration  of 

all  the  facts  set  forth  in  the  case  I  have  arrived  at  the  opinion  that  Margaret  Wright's 

claim  against  the  trustees  is  not  well  founded.     Had   the  question  arisen  when  the 

receipt  for  the  £500,  deposited  in  her  name  by  her  brother,  and  sent  to  her  by  his 

orders  by  the  bank,  was  still  in  her  custody  and  under  her  control,  I  hold  that  the  legal 

inference  must  have  been  for  donation,  and  that  on  her  brother's  decease  in  that  state 

of  matters  his  trustees  or  representatives  could  not  have  deprived  her  of  the  gift.     But 

the  actual  state  of  the  [712]  ^^^  i^  di£ferent.     The  brother  survived  until  December 

1866 ;  and  on  2d  August  1865,  on  his  requisition,  his  sister  delivered  to  him  the  deposit- 

reoeipty  indorsed  by  her,  and  the  amount  was  of  that  date  withdrawn  from  the  bank  by 

the  deceased,  with  the  interest  accruing  thereon  between  its  date,  November  1864  and 

August  1865.     The  deposit-receipt  was   thereby  cancelled.     No   voucher  or  written 

obligation  of  any  kind  or  to  any  effect  was  granted  to  his  sister  upon  receiving  from  her 

the  deposit-receipt.     Nor  does  it  appear  from  any  statement  in  the  case  that  she  had 

asked  from  her  brother  any  voucher  or  obligation.     She  voluntarily  parted  with  the 

receipt  simply  upon  his  requisition,  and  so  far  from  the  £500  having  been  understood 

by  the  brother  and  sister  to  be  hers  from  the  date  of  the  receipt,  2d  November  1864, 

the  interest  on  the  amount  was  uplifted  by  the  brother  along  with  the  principal  sum. 

It  appears  to  me  that  these  facts  are  sufficient  to  destroy  the  presumption  of  donation 

that  might  otherwise  have  been  legitimately  applied  to  the  case  had  the  question  arisen 

while  the  sister  still  had  in  her  possession  the  deposit-receipt  and  kept  it  iinder  her  own 

control.     The  subsequent  facts,  on  the  contrary,  lead  to  the  legal  inference  that  the 

temporary  deposit  in  name  of  the  sister  was  not  intended  to  be  an  absolute  gift  to  her, 

but  was  understood  to  be  either  for  the  temporary  convenience  of  the  brother,  or  at  all 

events,  if  a  donation,  was  one  only  mortis  catisa,  and  capable  of  being  revoked  at  any 

time  during  the  donor's  life. 

As  some  remarks  were  made  in  the  course  of  the  discussion  as  to  the  proper 
structure  of  a  special  case  of  this  kind,  I  may  say  that  I  see  no  objection  to  the  state- 
ment in  this  case  as  amended,  upon  which  the  opinion  and  judgment  of  the  Court  are 
asked.  It  is  not  a  jury  question  that  is  submitted  to  us  for  decision.  It  is  the  legal 
inference  resulting  from  the  facts  admitted  in  the  case.  A  question  of  that  kind  falls 
within  the  description  of  cases  to  which  the  provision  in  the  late  statute  may  be  most 
beneficially  applied. 

Lord  Benholmb. — I  concur  upon  both  points.  About  the  first  question  there  is  no 
difficulty  whatever,  but  the  second  raises  a  point  of  some  nicety.  Your  Lordship  has 
succinctly  stated  the  facts  upon  which  the  question  of  law  presented  for  our  decision 
arises ;  but  I  wish  to  call  attention  to  an  alteration  which  was  made  upon  the  special 
case  in  the  course  of  the  discussion,  and  which  has  relieved  me  from  a  good  deal  of 
difficulty.  The  statement  as  originally  made  was  simply  that  the  deposit-receipt  was 
sent  to  Margaret  Wright  by  the  banker ;  but  we  now  have  it  admitted  that  it  was  so 
sent  by  the  testator's  orders.  That  admission  relieves  us  from  the  jury  question,  and 
leaves  only  a  question  of  law. 

I  agree  with  your  Lordship  that,  had  it  been  possible  to  keep  the  two  stages  of  this 
transaction  separate,  we  must  have  pronounced  in  favour  of  Margaret  on  both  points, 
holding,  in  the  first  place,  that  a  donation  had  been  effectually  made ;  and,  in  the  second 
place,  that  the  advance  made  by  the  delivery  of  the  deposit-receipt  had  been  made  on 
the  footing  of  its  being  a  loan.  But  the  two  stages  of  the  transaction  are  so  mixed  up 
that  it  is  impossible  to  keep  them  separate ;  and  that  being  so,  the  legal  result  is  that 
which  your  Lordship  has  announced.  Margaret  recollects  nothing  about  the  endorsa- 
tion  of  the  receipt ;  but  she  did  endorse  it  and  hand  it  to  the  testator,  thereby  giving 
him  the  power  to  draw  it,  with  the  interest  due  upon  it.  She  did  not,  moreover,  take 
any  document  of  debt  from  him ;  and,  on  the  whole,  I  think  that  the  redelivery  shows 
that  the  testator,  in  giving  her  the  receipt  at  first,  did  not  do  so  animo  donandi. 

Lord  Neaves. — I  concur,  and  have  little  to  add.  With  your  Lordships  I  feel  that 
the  second  query  raises  a  point  of  some  nicety,  more  particularly  as  we  are  dealing  with 
admissions  made  by  trustees  who,  as  such,  have  no  personal  cognizance  of  the  matters 
which  form  the  subject  of  the  admissions.  I  am,  however,  very  far  from  saying  that  in 
the  present  case  the  trustees  have  made  any  admissions  which  they  ought  not  to  have 
made.     If  I  thought  so,  I  should  not  have  felt  myself  entitled  to  act  upon  them. 
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Is  there,  then,  in  the  admitted  facts,  legal  evidence  leading  to  the  legal  inference 
that  a  donation  was  constituted?  Unquestionably  a  donation  maybecon-[)713l-6^it^^ 
by  delivery  to  the  intended  donee  of  a  deposit-receipt  taken  in  his  name,  proviaed  there 
be  the  animus  donandi.  But  that  is  always  a  question  of  proof ;  and  in  the  present 
case  I  agree  with  your  Lordships  that  what  took  place  afterwards  negatives  the  idea  that 
the  truster  handed  the  receipt  to  his  sister  on  the  footing  of  its  being  an  irrevocabk 
donation.  I  look  upon  it  as  a  most  important  circumstance  in  the  case,  that,  on  rede- 
livering the  receipt  to  her  brother,  Margaret  Wright  took  from  him  no  voucher  or 
document  of  debt.  That  is,  of  course,  not  conclusive  against  the  idea  of  loan,  bat  in 
the  circumstances  of  this  case  it  is  very  material.  The  parties  stand  in  the  relation  of 
brother  and  sister ;  the  brother,  after  a  lapse  of  time,  gets  back  the  document,  and  no 
trace  of  it  is  left  with  the  sister.  The  brother  about  the  same  time  revises  his  vill ; 
because  I  find  that  a  few  days  before  he  uplifted  the  money  he  executed  a  codicil,  in 
which  he  bequeaths  to  a  nephew  a  sum  of  £500, — the  exact  amount  in  the  depoeit- 
receipt.  Then  the  sister  is  wholly  unable  to  say  how  or  why  she  parted  with  the 
document ;  and,  on  the  whole  matter,  I  arrive,  without  hesitation,  at  the  opinion  that 
her  claim  cannot  be  sustained. 

On  the  question  of  expenses — 

Lord  Cowan. — It  is  important  that  we  should  apply  some  general  principle  as  to 
expenses  in  special  cases  like  the  present,  arising  out  of  the  terms  and  provisions 
of  a  trust-settlement.  Where  the  question  arises  as  to  the  meaning  of  the  trustdeed, 
and  is  fairly  brought  before  the  Court,  we  are  entitled  to  deal  with  the  expenses  as  we 
would  in  ordinary  actions,  and  make  the  testator's  estates  pay  for  the  ambiguities  to 
which  this  trust-deed  has  given  rise.  In  this  case  the  first  question  has  arisen  from  the 
ambiguity  of  the  provisions  of  the  trust-deed,  and  both  parties  are  entitled  to  expoises 
out  of  the  estate.  But  the  second  question  does  not  arise  out  of  any  ambiguity  in  the 
trust-deed  at  all ;  and  there  is  no  principle  on  which  we  can  order  the  trust-funds  to  pay 
for  the  litigation  which  has  arisen.  The  utmost  we  can  do  is  to  find  no  expenses  dne 
hinc  inde. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  First,  Find  that  Mary  Wright  and  Agnes 
Wright  or  Howie  are  entitled  to  the  whole  of  John  Wright's  heritable  property  at  Sea- 
mill  or  Kinningbrae :  Second,  Find  that  Margaret  Wright's  claim  against  John  Wrigbts 
trustees  for  the  sum  of  £500  is  not  well  founded :  Find  the  parties  to  the  first  qoesticii 
entitled  to  the  expense  of  discussing  that  question  out  of  the  trust-funds :  Find  neiyje 
party  entitled  to  expenses  under  the  second  question,  and  remit  to  the  Auditor,"  &c 

D.  CuRROR,  S.S.C. — G.  K.  Livingstone,  S.S.C. — Agents. 
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Mrs.  Mary  Mackenzie  or  Catton  and  Husband,  Petitioners. — Duncan, 
Kenneth  Mackenzie,  Eespondent — SoL-Gen,  Clark — Shand. 

Judicial  Factor. — Petition  for  the  appointment  of  a  judicial  factor  on  an  entailed  estate, 
pending  the  result  of  an  action  at  the  petitioner's  instance  for  declarator  of  the 
invalidity  of  the  entail,  against  a  substitute  heir  of  tailzie,  who  had  expede  a  serricc 
in  that  character,  refused. 

The  late  Hugh  Mackenzie  of  Dundonnell  died  in  July  1869  infeft  in  the  lands  of 
Dundonnell,  Aultchonier,  and  others,  under  a  deed  of  entail  executed  by  his  deceased 
father,  Murdo  Mackenzie  of  Ardross,  in  the  year  1838,  in  favour  of  his  eldest  son,  the 
said  Hugh  Mackenzie,  and  the  heirs  whomsoever  of  his  body,  whom  failing  to  KennA 
Mackenzie  and  the  heirs  whomsoever  of  his  body,  whom  failing,  &c. 

[714]  Hugh  Mackenzie  was  not  married,  but  he  left  an  illegitimate  daughter  (Mis. 
Catton).  In  1854  he  executed  a  general  trust-disposition  and  settlement,  directing  his 
trustees,  to  whom  he  conveyed  his  whole  estate,  heritable  and  moveable,  to  hold  the 
residue  thereof,  after  payment  of  his  debts,  &c.,  for  behoof  of  his  said  daughter,  and  to 
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make  oyer  the  same  to  her  at  her  marriage,  or  attaining  the  age  of  twenty-five ;  and  hy 
a  codicil  executed  in  1864  he  appointed  the  disposition  of  the  residue  of  his  estate  hy 
his  trustees  to  he  granted  in  favour  of  his  daughter,  ''and  her  heirs,  assignees,  and 
diBponees  whomsoever,  it  heing  my  wish  and  intention  that  she  and  her  heirs  shall 
succeed  to  everything  I  may  leave,  and  that  she  shall  have  unlimited  power  to  dispose 
thereof  as  she  pleases." 

After  her  father's  death  Mrs.  Catton  raised  an  action  challenging  the  validity  of  the 
entail  of  1838  upon  various  grounds,  and  for  declarator  that  she,  as  the  beneficiary 
under  her  father's  trust-disposition  and  settlement,  was  entitled  to  the  estates.  She 
then  obtained  from  her  father's  trustees  an  assignation  of  his  trust-disposition,  to  the 
effect  of  making  over  to  her  their  personal  right  under  the  general  conveyance  of  his 
heritable  estate;  and  thereafter,  with  the  view  of  getting  herself  infeft  in  the  lands 
embraced  by  the  entail,  in  terms  of  the  23d  section  of  the  Titles  to  Land  Consolidation 
Act,  1868,  she  expede  a  notarial  instrument,  recorded  in  the  General  Register  of  Sasines 
21st  December  1869,  setting  forth  as  its  warrants — (1)  the  instrument  of  sasine  in 
favour  of  Hugh  Mackenzie,  dated  15th  and  recorded  23d  May  1845 ;  (2)  the  general 
tnist^isposition  and  settlement  executed  by  Hugh  Mackenzie  in  1854 ;  and  (3)  the 
assignation  thereof  in  her  favour  by  his  trustees. 

Meanwhile  Kenneth  Mackenzie,  the  immediate  younger  brother-german  of  Hugh 
Mackenzie,  and  next  nominatim  substitute  under  the  entail  of  1838,  was  in  Australia, 
but  he  presented  to  the  Sheriff  of  Chancery  a  petition  for  service,  signed  by  his 
mandatory,  craving  to  be  served  nearest  and  lawful  heir  of  taillie  and  provision  in 
special  of  Hugh  Mackenzie  in  the  entailed  lands. 

This  application  was  opposed  by  Mrs.  Catton,  but  unsuccessfully,  and  an  appeal 
taken  by  her  against  the  Sheriffs  judgment  was  dismissed  by  the  Court  on  22d  January 
1870— (anie,  p.  457). 

Thereafter  a  correspondence  ensued  between  the  agents  for  the  parties  with  reference 
to  the  collection  of  the  rents  and  management  of  the  entailed  estates  pending  decision 
in  the  action  of  declarator  at  Mrs.  Catton's  instance,  and  on  2 2d  February  1870  she  pre- 
sented a  petition  to  the  First  Division  of  the  Court  stating,  inter  alia,  that  large  and 
valuable  portions  of  lands  which  admittedly  belonged  to  Mr.  Hugh  Mackenzie  in  fee- 
simple  had  been  let  to  tenants  who  also  held  lands  embraced  by  the  entail  of  1838,  so 
that  part  of  the  rents  payable  by  these  tenants  was  unquestionably  due  to  her,  and 
great  inconvenience  would  arise  if  a  neutral  party  were  not  appointed  to  collect  and 
apportion  them.  Moreover,  several  of  the  large  tenants  had  refused  to  pay  their  rents 
to  either  of  the  contending  parties  till  it  was  ascertained  who  had  right  thereto. 
The  petitioner  craved  their  Lordships  "to  sequestrate  the  said  lands  and  estate  of 
Dundonnell  and  Aultchonier,  and  the  rents  thereof,"  and  to  appoint  a  judicial  factor 
thereon  with  the  usual  powers. 

To  this  petition  Mr.  Mackenzie  lodged  answers,  in  which  he  alleged  that  his  factor 
had  received  payment  of  the  rents  of  the  entailed  estates  which  had  fallen  due  since  the 
beginning  of  November  1869,  and  he  denied  the  petitioner's  averments  with  regard  to 
the  rents.  He  also  stated  that  he  had  paid  the  public  and  parochial  burdens,  and  all 
other  charges  and  expenses  connected  with  the  estates  since  his  succession ;  that  the 
mansion-house  was  in  the  occupation  of  servants  and  workmen  employed  [715]  ^y  ^™  > 
that  he  had  given  up  a  large  practice  as  a  medical  man  in  Australia  in  order  to  return 
to  this  country  to  take  possession  of  the  property,  and  as  he  and  his  family  were  then 
on  their  voyage  home,  to  sequestrate  the  estates  and  deprive  him  of  possession 
would  be  a  great  hardship  and  injustice. 

Argued  for  the  petitioner ; — Assuming  the  invalidity  of  the  entail  upon  any  of  the 
grounds  stated  in  the  action  of  declarator,  the  onus  of  proving  that  the  lands  are  not 
carried  by  the  general  conveyance  in  the  trust-disposition  and  settlement  of  the  deceased 
is  laid  upon  the  respondent.*  The  codicil  executed  by  Mr.  Hugh  Mackenzie  in  1864 
was  conclusive  evidence  of  his  intention.  It  is  true  that  in  consequence  of  the  judg- 
ment of  the  Coiurt  the  respondent  has  succeeded  in  completing  a  pro  forma  title  to  the 
estates,  but  the  validity  of  this  title  is  entirely  dependent  on  whether  the  judgment  in 
his  favour  was  well  founded ;  it  is  now  under  appeal,  and  if  reversed  the  title  made  up 
hy  the  respondent  is  necessarily  invalid.  Moreover,  there  has  been  no  such  possession 
of  the  estates  by  the  respondent  as  could  create  any  doubt  in  regard  to  the  justice  and 

♦  Thoms  t\  Thorns,  March  30,  1868,  antCy  vol.  vi.  704. 
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expediency  of  granting  the  prayer  of  the  present  application  until  the  final  issue  of  the 
action  of  declarator.* 

Argued  for  the  respondent ; — ^To  entitle  the  petitioner  to  succeed  she  must  show  (1) 
that  the  entail  of  1838  was  defective;  and  (2)  that  the  estates  had  been  effectuaUj 
carried  to  her  by  the  general  conveyance  in  Mr.  Hugh  Mackenzie's  trustrdeed.  But 
these  were  the  very  questions  raised  by  the  action  of  declarator  still  in  dependence,  and 
the  petitioner  had  failed  to  establish  even  a  prima  facie  case  for  the  appointment  of  a 
factor.  She  had  enjoyed  no  possession,  or  at  least  no  lawful  or  peaceable  possession,  of 
the  property  since  her  father's  death,  and  the  respondent,  who  had  been  duly  served 
nearest  lawful  heir  of  tailzie  and  provision  to  the  deceased,  had,  ex  /ade,  a  better  and 
preferable  title. 

At  advising, — 

Lord  President. — I  am  inclined  to  think  that  we  cannot  dispose  of  this  petition  on  the 
footing  of  possession  enjoyed  by  either  of  the  parties.  Any  possession  on  the  one  side  or 
the  other  has  been  very  slight,  and  has  not  been  of  a  peaceable  character,  but  under  protest 

There  are,  however,  other  circumstances  in  the  case,  which  it  is  material  to  keep  in 
view  in  a  question  of  this  kind.  The  estates  were  entailed  so  recently  as  1838,  by  the 
father  of  the  late  proprietor,  Mr.  Hugh  Mackenzie,  who  was  the  institute  in  the  entail, 
and  who,  after  his  father's  death  in  1845,  completed  a  title  to  the  estates  by  expedinga 
charter  of  resignation  containing  the  destination  in  the  entail,  upon  which  he  was  dnlj 
inf eft.  After  the  death  of  Mr.  Hugh  Mackenzie,  his  brother,  the  respondent,  who  was  the 
heir  of  investiture,  was  served  heir  of  tailzie  and  provision,  and  as  the  decree  of  serriee 
has  been  recorded  in  the  Begister  of  Sasines  his  title  to  the  estates  is  formally  complete. 

The  averments  made  in  support  of  the  present  application  are  to  the  effect  that  a 
general  disposition  executed  in  1854  by  Mr.  Hugh  Mackenzie  in  favour  of  his  danghta, 
Mrs.  Catton,  is  sufficient  to  carry  the  lands  embraced  by  the  entail,  the  entail  being 
invalid  and  the  fetters  not  binding  upon  the  institute.  Now,  assuming  that  the  entail 
is  defective,  Mrs.  Catton  may  have  a  good  title  to  the  property,  but  I  think  that,  in 
order  to  succeed  in  this  application,  it  lay  with  her  to  go  [716]  ^^  ^^^^  ^^^  ^^P  ^^^^> 
and  to  establish  a  prima  facie  case.  No  doubt  she  has  raised  an  action  of  dedaiatar 
setting  forth  her  objections  to  the  validity  of  the  entail  and  to  the  respondent's  titles  to 
the  estate ;  but  without  at  present  offering  any  opinion  on  the  questions  embraced  by 
the  record  in  that  action,  which  is  before  us,  1  may  say  that  I  am  not  moved  by  her 
objections  in  disposing  of  this  petition.  They  may  be  very  good  objections  to  the 
validity  of  the  entail,  but  I  do  not  in  the  meanwhile  see  my  way  to  giving  effect  to 
them,  although  quite  open  to  conviction  hereafter.  On  the  other  hand,  the  respondent^ 
who  is  the  person  called  to  succeed  under  the  entail,  and  who  has  completed  a  formal 
title,  must,  I  think,  be  regarded  prima  facie  as  the  person  in  right  of  the  estates,  and  I 
am  therefore  for  refusing  the  prayer  of  the  petition. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — "  Befuse  said  petition,  and  decern :  Find  the 
petitioners  liable  to  the  respondent  in  expenses ;  allow  an  account,"  &c. 

Murray,  Beith,  &  Murray,  W.S. — Skene  &  Peaocxjk,  W.S. — Agents. 


No.  140.  VIII.  Macpherson,  716.     16  Mar.  1870.     2d  Div.— Lord  Jervi^ 

woode,  R. 

James  Henderson  and  Others  (Sutherland's  Trustees),  Pursuers  and 

Claimants. — Keir, 
George  Sinclair  Sutherland  and  Others,  Claimants. — J,  Marshall  — 

ITe'fiderson. 

Succession — Legacy — Jus  crediti — Purpose,  Failure  of — A,  died  in  1840,  leaving  a 
settlement  by  which  he  directed  his  trustees  to  convey  the  lands  of  JT.  in  favour  of 

♦Innesr.  Kerr,  June  23,  1807,  Diet,  voce  Tailzie,  App.  No.  13;  Elliott?.  Scott, 
1843,  5  D.  1075;  Fraser  v.  Thorburn,  1855,  18  D.  264;  Campbell  t\  Campbell,  June 
27,  1863,  ante,  vol.  i.  991. 


Vra.  XA0PHEB80N,  717.    SUTHERLAND'S  TRS.  V.  SUTHERLAND,  &C.  [1 870]     793 

B,,  his  eldest  son,  whom  failing,  C,  his  second  son.  B.  died  in  1863  without  having 
taken  a  conveyance  to  the  estates,  and  without  issue,  leaving  a  settlement  by  which 
he  directed  his  trustees,  on  the  death  of  his  widow,  to  pay  certain  funds  to  his 
father's  trustees,  to  be  applied  by  them  in  liquidation  of  the  debts  on  the  lands  of 
X  On  the  death  of  B.y  C,  in  1863  obtained  a  conveyance  of  the  estates  from  his 
father's  trustees.  In  1865  he  sold  the  estates,  and  paid  the  heritable  debts  afifecting 
the  same.  B,^8  widow  died  in  1869.  In  a  competition  between  (7. '9  trustees  and  the 
next-of-kin  of  B,,  held  that  though  the  heritable  debts  had  been  extinguished  before 
the  sum  destined  by  B.  to  be  applied  in  payment  thereof  had  become  payable,  (7. '9 
trustees  were  entitled  to  the  fund. 

This  was  an  action  of  multiplepoinding  and  exoneration  raised  by  the  trustees  of 
the  late  Colonel  Robert  Sinclair  Sutherland,  II.E.T.C.S.,  in  the  following  circumstances : 
— George  Sutherland  Sinclair  of  Brabster  and  Canisbay  died  in  1840,  leaving  a  trust- 
disposition  and  settlement,  by  which  he  conveyed  his  whole  estate,  heritable  and 
moveable,  and,  in  particular,  his  estates  of  Brabster  and  Canisbay,  to  trustees,  directing, 
*'  Sixthly,  That  my  said  trustees  shall  hold  the  residue  and  remainder  of  my  means  and 
estate  particularly  and  generally  above  disponed,  or  of  the  prices  and  produce  thereof, 
in  trust,  for  the  use  and  behoof  of  my  said  eldest  son  Robert,  and  the  heirs  of  his  body  ; 
whom  failing,  my  said  son  James  Sutherland,  and  the  heirs  of  his  body ;  whom  failing, 
my  said  son  George,  and  the  heirs  of  his  body ;  whom  failing,  my  said  other  sons,  in 
the  order  of  their  seniority,  and  the  heirs  of  their  bodies  respectively ;  whom  all 
failing,  my  own  nearest  heirs  and  successors  whomsoever,  the  eldest  heir-female 
excluding  heirs-portioners,  and  succeeding  always  without  division :  And  I  do  hereby 
provide  and  declare  that  when  the  purposes  of  this  trust  shall  be  answered,  my  said 
trustees  shall  be  bound  [717]  ^  divest  themselves  of  the  lands  and  estate  hereby  con- 
veyed to  them,  and  to  dispone  and  convey  over  the  same,  or  such  part  thereof  as  may 
remain  at  the  time,  as  also  to  make  payment  of  whatever  residue  of  my  moveable  estate 
may  remain  in  their  hands,  to  and  in  favour  of  my  said  eldest  son,  Robert  Sutherland, 
or  the  heirs  of  his  body,"  &c. 

At  his  death  his  estates  of  Brabster  and  Canisbay  were  burdened  with  debt  to  a 
considerable  amount.  Colonel  Robert  Sinclair  Sutherland,  his  eldest  son,  was  in  India 
when  his  father  died,  but  returned  to  this  country  shortly  afterwards.  He  was  one  of 
his  father's  trustees.  During  his  life  the  Colonel  made  no  claim  to  the  property  or  the 
rents,  and  died  without  issue  in  January  1863,  leaving  a  trust-settlement  dated  in 
1852,  which  gave  rise  to  the  present  competition.  In  this  deed  Colonel  Sutherland 
directed  his  trustees  to  make  over  to  his  widow  his  whole  moveable  estate,  except  his 
£ast  India  stock  and  monies  in  the  hands  of  his  agents,  with  regard  to  which  he  directed 
them  to  pay  the  interest  to  his  widow  during  her  lifetime,  under  deduction  of  two 
annuities  of  £10  to  his  sisters ;  and  upon  his  widow's  death  to  realise  these  excepted 
subjects  and  pay  £500  and  £300  respectively  to  his  two  brothers,  and  the  balance  to 
the  trustees  under  his  father's  settlement,  ''  to  be  by  them  applied  in  liquidation  of  the 
heritable  debts  due  from  the  lands  and  estate  of  Brabster  and  Canisbay  under  their 
management ;  declaring  and  providing  hereby  that  my  said  father's  trustees  shall  be 
taken  bound  and  obliged  so  to  apply  the  sums  hereby  directed  to  be  paid  to  them  as 
that  my  said  sisters,  and  the  survivors  and  survivor  of  them,  shall  receive  from  the  said 
lands  of  Brabster  and  Canisbay,  during  all  the  days  of  their  or  her  lifetime,  annuities 
of  £10  sterling  each,  but  that  not  in  addition  to,  but  only  in  continuation  of,  the 
annuities  hereinbefore  provided  to  them  during  the  life  of  my  said  spouse."  He  was 
survived  by  his  widow  but  left  no  family,  and  on  his  death  his  immediate  younger 
brother,  James  Sutherland,  became  heir  to  the  estates  under  his  father's  settlement, 
and  in  September  1863  obtained  from  his  father's  trustees  a  conveyance  of  them  in  his 
favour,  part  of  the  arrangement  being  that  he  should  undertake  the  discharge  of  the 
debts  with  which  they  were  burdened.  His  father's  trustees  thereupon  obtained  their 
discharge,  and  his  trust  was  wound  up. 

James  died  in  1865,  having  shortly  before  entered  into  an  agreement  to  sell  the 
estates  to  the  Earl  of  Caithness.  In  implement  of  this  agreement  his  trustees  conveyed 
them  to  the  Earl,  and  as  part  of  the  arrangement  they  paid  the  debts  and  took 
discbarges  for  them. 

Colonel  Sutherland's  widow  died  in  1869.  His  trustees,  who  at  his  death  had 
entered  on  the  management  of  his  estate,  now  raised  this  action  of  multiplepoinding  to 
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have  it  determined  to  whom  the  residue  of  his  estate  belonged.  After  payment  of  the 
legacy  of  £500  to  his  surviving  brother  (the  legacy  of  £300  to  his  other  brother  having 
lapsed),  the  residue  amounted  to  about  £3050,  subject  to  the  annuity  of  £10  to  Mrs. 
Macgregor,  his  surviving  sister. 

James  Sutherland's  trustees  claimed  it,  on  the  ground  that  James  had  paid  the 
debts  on  Brabster  and  Canisbay. 

George  Sinclair  Sutherland  and  Others,  brothers,  and  a  sister  of  Colonel  Sutherland, 
claimed  that  it  should  be  divided  equally  among  his  whole  brothers  and  sisters,  or  their 
representatives,  on  the  ground  that  the  purpose  for  which  it  was  left  had  failed,  and 
that  it  therefore  fell  to  them  as  Colonel  Sutherland's  next-of-kin. 

The  Lord  Ordinary  (Jerviswoode)  pronounced  this  interlocutor: — "Finds  that, 
under  a  sound  construction  of  the  trust-disposition  and  settlement  executed  by  the 
deceased  Colonel  Robert  S.  Sutherland,  the  truster,  under  which  the  raisers  of  this 
process  are  trustees,  the  direction  therein  con-[718]~^^^^»  ^  ^^^  effect  that  they  (the 
said  trustees)  shall  pay  over  to  the  trustees  acting  for  the  time,  under  the  trust^isposi- 
tion  and  settlement  executed  by  the  father  of  the  truster,  the  balance  of  the  principal 
sums  ref  erred^to  in  the  said  trust-disposition  and  settlement  of  the  said  truster  which  might 
remain  after  fulfilling  the  several  purposes  therein  set  forth,  is  not  recalled,  or  otherwise 
rendered  inoperative  or  ineffectual  by  or  in  respect  of  the  circumstances  in  which  the 
claimants,  George,  David,  and  William  Sinclair  Sutherland,  and  the  claimants,  iMis. 
Macgregor  and  husband,  found  their  claims  and  relative  pleas  in  law  in  this  process; 
and  finds  that  the  said  direction  is  subsisting  and  operative  to  the  effect  of  entitling 
and  directing  the  trustees,  who  are  acting  under  the  said  trust-disposition  and  settle- 
ment, to  pay  over  the  balance  of  the  principal  sums,  which  form  the  fund  in  medio  in 
this  process,  to  the  trustees  acting  under  the  settlement  of  the  father  of  the  said 
Colonel  Robert  Sinclair  Sutherland,  to  be  applied  in  extinction  of  the  heritable  dehts 
due  from  the  lands  of  Brabster  and  West  Canisbay,  mentioned  in  the  record ;  and  with 
reference  to  these  findings,  appoints  the  cause  to  be  enrolled,  that  parties  may  be  heard 
on  the  application  thereof  to  the  claims  of  the  parties  respectively,  reserving  meanwhile 
the  matter  of  expenses."  * 

George  Sinclair  Sutherland  and  Others  reclaimed,  and  argued; — (1)  Colonel 
Henderson  having  left  the  residue  of  his  estate,  on  his  widow's  death,  not  to  anj 
particular  legatee,  but  to  pay  off  the  debts  on  Brabster  and  Canisbay,  and  these  having 
been  paid  previous  to  her  death,  the  legacy  fell,  and  the  residue  became  intestate 
succession.!  (2)  Colonel  Sutherland's  object  was  to  retain  the  estates  in  the  family, 
and  that  object  having  failed  the  legacy  was  void.  (3)  George  Sinclair  Sutherland's 
trust  having  been  wound  up  on  the  conveyance  of  the  estates  to  James  Sutherland, 
there  were  no  trustees  to  whom  Colonel  Sutherland's  legacy  could  be  paid,  and  it  had 
therefore  failed. 

James  Sutherland's  trustees  replied ; — The  bequest  was  in  favour  of  the  heir  to  the 
estates  of  Brabster  and  Canisbay  for  the  time,  and  James  having  paid  the  debts,  his 
trustees  were  entitled  to   the  legacy,  ij:     It  vested  in   the   heir  for   the  time  being 

*  "  Note. — The  Lord  Ordinary  has  formed  an  opinion,  on  grounds  which  appear  to 
him  satisfactory,  in  relation  to  the  legal  construction  which  Colonel  Sutherland's  tjnsl- 
disposition  ought  to  receive,  and  which  he  has  embodied  in  the  present  interlocutor. 

"  There  is,  it  is  true,  ground  for  an  impression  adverse,  in  some  respects,  to  this 
conclusion,  which  arises  from  the  expression,  on  the  part  of  the  truster,  of  a  want  of 
regard  for  the  interests  of  those  individuals  whom  he  considered  likely  to  succeed  to 
the  property  which  was  to  be  relieved  of  burdens  by  his  act.  But  any  such  impression 
is  overcome  and  outweighed  by  the  obviously  countervailing  motive  of  respect  for  his 
father's  good  name.  How  far  the  truster  was  warranted  in  entertaining  and  acting  to 
any  effect  on  such  motives  is  not  here  the  question,  which  is  simply  what  he  has,  under 
the  legal  interpretation  of  his  deed,  truly  done." 

t  Stainton's  Trustees  r.  Dawson  and  Others,  Jan.  10,  1868,  ante,  vol.  vL  240;  re 
Skinner's  Trust,  1860, 1  John,  and  Hem.  102  ;  Lockhart  t\  Hardie,  1846,  9  Beav.  379, 

X  Davidson  v.  Dobie,  Feb.  13,  1828,  6  S.  536;  1  Jarm.  on  Wills  (3d  edit),  367: 
Gordpn  v.  Gordon's  Trustees  (Cluny  case),  March  2,  1866,  ante,  vol.  iv.  501 ;  Earl  of 
I^nsdale  ?'.  Berchtoldt,  1857,  3  Kay  and  John.  185 ;  Hammond  v.  ^Neame,  1818,  1 
Swanst.  35;  Williams  on  Executors  (6th  edit.),  vol.  ii.  1195;  Stainton's  Trustees  r, 
Dawson  and  Others,  mpra. 
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immediately  on  Ck>lonel  Sutherland's  death ;  at  all  events  in  James,  on  his  obtaining 
the  conveyance  to  the  estates. 

[719]  At  advising — 

Lord  Cowan. — There  is  some  apparent  complexity  in  this  case,  but  I  think  a  careful 
reference  to  the  different  d^eds  to  which  our  attention  has  been  directed  will  go  far  to 
clear  that  up. 

The  first  deed  in  point  of  time  is  the  trust-disposition  of  George  Sinclair  Sutherland, 
the  father,  which  came  into  operation  upon  his  death  in  1840.  By  that  deed  trustees 
were  appointed  to  carry  into  effect  certain  family  purposes,  the  only  material  one  of 
which,  so  far  as  the  present  case  is  concerned,  is  the  6th.  It  is  expressed  in  these 
terms : — "  Sixthly,  that  my  said  trustees  shall  hold  the  residue  and  remainder  of  my 
means  and  estate  particularly  and  generally  above  disponed,  or  of  the  prices  and  produce 
thereof,  in  trust,  for  the  use  and  behoof  of  my  said  eldest  son  Robert,  and  the  heirs  of 
his  body,  whom  failing,  my  said  son  James  Sutherland,  and  the  heirs  of  his  body,  whom 
failing,  my  said  son  GiBorge,  and  the  heirs  of  his  body,  whom  failing,  my  said  other  sons, 
in  the  order  of  their  seniority,  and  the  heirs  of  their  bodies  respectively,  whom  all  failing, 
my  own  nearest  heirs  and  successors  whomsoever,  the  eldest  heir-female  excluding 
heirs-portioners,  and  succeeding  always  without  division :  And  I  do  hereby  provide  and 
declare  that  when  the  purposes  of  this  trust  shall  be  answered  my  said  trustees  shall  be 
bound  to  divest  themselves  of  the  lands  and  estate  hereby  conveyed  to  them,  and  to 
dispone  and  convey  over  the  same,  or  such  part  thereof  as  may  remain  at  the  time,  as 
also  to  make  payment  of  whatever  residue  of  my  moveable  estate  may  remain  in  their 
hands,  to  and  in  favour  of  my  said  eldest  son  Robert  Sutherland,  or  the  heirs  of  his 
body,"  &c. 

The  heir  first  called  was  the  truster's  eldest  son  Robert,  who  is  spoken  of  in  the 
pleadings  as  Colonel  Sutherland.  When  his  father  died,  the  Colonel  was  in  India,  but 
he  returned  to  this  country  shortly  afterwards.  He  was  himself  one  of  his  father's 
trustees,  and  from  his  position  necessarily  cognisant  of  the  state  of  the  trust  affairs  and 
management,  and,  inter  cUia,  with  the  fact  of  the  estate  being  burdened  with  certain 
heritable  bonds  granted  by  his  father.  During  his  life  the  Colonel  made  no  claim  to 
the  property  or  the  rents,  and  died  without  issue  in  January  1863,  leaving  a  trust- 
settlement  dated  in  1852,  out  of  which  the  present  competition  has  arisen. 

The  provisions  of  this  deed  are  certainly  peculiar,  and  require  careful  consideration. 
After  appointing  his  trustees  to  pay  his  debts,  the  Colonel  directed  them  to  pay  and 
make  over  to  his  spouse  the  whole  residue  of  his  moveable  estate  and  effects  under  a 
certain  specified  exception.  This  consisted  of  East  India  stock  belonging  to  him,  and 
monies  in  the  hands  of  his  agents.  With  regard  to  these  excepted  funds,  he  directed 
that  the  interest  should  be  paid  to  his  spouse  during  her  lifetime  under  deduction  of 
small  payments  to  his  sisters,  and  upon  his  spouse's  death  he  appointed  his  trustees  to 
realise  them,  and  from  the  proceeds  to  pay  two  sums  of  £500  and  £300  respectively  to 
two  of  his  brothers,  and  the  balance  *'  to  the  trustees  acting  for  the  time  under  the 
trust-disposition  and  settlement  by  my  father,  to  be  by  them  applied  in  liquidation  of 
the  heritable  debts  due  from  the  lands  and  estate  of  Brabster  and  Canisbay  under  their 
management." 

On  the  Colonel's  death  in  1863  his  immediately  younger  brother  James  became  heir 
of  the  estate  under  the  father's  deed ;  and  all  the  purposes  of  the  father's  trust  having 
been  accomplished  with  the  exception  of  the  payment  of  the  heritable  debts  already 
mentioned,  he  obtained  from  the  trustees  in  September  1863  a  conveyance  of  the  estate 
in  his  own  favour,  part  of  the  arrangement  being  that  he  should  undertake  the  discharge 
of  and  free  the  estate  from  the  debts  still  remaining  on  it.  The  estate  to  which  James 
thus  succeeded  and  completed  his  title,  belonged  to  him  in  fee-simple,  and  it  was  in  his 
|)ower  to  have  sold  it  the  day  after  he  got  the  conveyance.  There  was,  however,  the 
fund  devoted  by  the  Colonel  to  the  liquidation  of  the  heritable  debts,  and  if  the  widow 
had  not  been  liferented  in  that  fund,  the  trustees,  in  the  period  between  January  and 
September  1863,  would  have  received  payment  of  it,  and  would  have  conveyed  the 
estate  to  James  entirely  free.  The  result,  therefore,  of  the  conveyance  to  James  in 
September  1863  was,  in  my  opinion,  to  place  him  to  all  intents  and  purposes  in  regard 
to  [720]  *^®  Colonel's  legacy  in  the  position  of  the  trustees.  No  doubt,  payment  was 
not  to  be  made  till  the  death  of  the  Colonel's  widow ;  but  did  that  prevent  the  jtis 
erediti  of  requiring  the  directions  to  be  acted  on  when  the  time  came,  meanwhile  vesting 
in  the  heir  succeeding  to  the  estate  ?     I  humbly  think  not.     I  think  that  not  the  vesting 
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but  merely  the  period  of  fulfilment  of  the  truster's  direction,  was  postponed,  and  that 
the  person  taking  up  the  succession  became  entitled  to  have  the  bequest  by  the  Colonel 
applied  for  his  behoof  in  payment  of  the  debt,  so  soon  as  the  widow's  liferent  closed. 
But  intermediately  between  the  Colonel's  death  and  that  of  his  widow  certain  occurrences 
took  place,  which  are  contended  to  create  difficulty  in  the  application  of  this  principle. 

James  died  in  1865,  having  shortly  before  his  death  entered  into  an  agreemeutto 
sell  the  estate  to  the  Earl  of  Caithness.  In  implement  of  this  agreement  his  tmstees 
conveyed  the  estate  to  the  purchaser,  and  as  part  of  the  arrangement  under  which  die 
purchase  was  made,  they  paid  off  the  heritable  debts  out  of  the  funds,  and  got  discharges 
of  them ;  and  the  question  now  is,  whether  these  steps,  which  had  the  effect  of  extm- 
guishing  the  heritable  debts  prior  to  the  period  of  fulfilment  of  the  Colonel's  direction 
under  which  they  were  to  be  paid  off,  had  the  effect  of  destroying  or  rendeiing 
inoperative  that  legacy,  which  otherwise  would  have  been  available  for  their  extinction  1 

The  competition  has  arisen  between  James's  representatives  and  the  next-of-kin  of 
the  Colonel — the  contention  of  the  latter  being  that  this  is  a  lapsed  legacy,  which  cannot 
now  take  effect  in  consequence  of  what  has  happened.  I  am  of  opinion  that  there  are  no 
well  founded  grounds  for  this  contention. 

One  objection  taken  is  that  the  father's  trust  is  wound  up,  and  that  there  are  now 
no  trustees  acting  under  it ;  but  the  obvious  answer  to  this  objection  is,  that  James, 
on  settling  with  his  father's  trustees,  came  into  their  share,  and  was  entitled,  bad  he 
lived  and  not  sold  the  estate,  to  be  the  recipient  of  funds  which  were  applied  for  his 
behoof  as  the  possessor  of  the  estate. 

The  more  material  objection,  perhaps,  is  that  the  estate, — for  the  preservation  of 
which  in  the  family  the  Colonel,  in  making  this  very  provision,  displayed  great  anxiety, 
has  now  been  sold,  and  the  object  which  he  had  in  making  the  bequest  can  no  longeibe 
realised.  Unfortunately,  however,  the  Colonel  took  no  sufficient  means  to  secure  Ae 
object  which  it  is  said,  and  probably  said  with  truth,  that  he  had  in  view.  He  might 
easily  have  done  so,  either  by  himself  taking  up  the  estate  and  executing  some  fettenng 
deed,  or  by  putting  the  heir  who  took  it  up  under  an  obligation  to  execute  an  entail  as  s 
condition  of  getting  the  means  of  paying  off  the  debts.  He  did  neither,  and  consequently 
left  matters  in  this  state,  that  James,  or  whoever  succeeded  to  the  estate,  might  hare 
taken  the  legacy,  and,  after  paying  off  the  debts  with  it,  have  alienated  the  property  the 
next  moment.  Instead  of  this  a  portion  of  the  fund  is  applied  to  payment  of  the  debts, 
and  James's  heirs  are  as  much  entitled  as  he  himself  would  have  been,  had  he  smriTed 
to  claim  this  fund,  as  the  means  of  recouping  themselves  in  respect  of  the  payment  of 
these  debts. 

The  result  of  my  opinion  is  substantially  the  same  as  that  at  which  the  Lord  Ordinaiy 
has  arrived,  but  it  may  be  necessary  to  vary  the  interlocutor  to  some  extent,  the  last  finding 
in  it  not  being  quite  in  accordance  with  the  true  state  of  the  facts,  which  were  proWdy 
not  so  prominently  brought  before  his  Lordship  as  they  have  been  before  us. 

Lord  Benholmb. — This  case  is  involved  in  considerable  difficulty ;  the  more  so  because 
it  seems  to  have  been  decided  by  the  Lord  Ordinary  on  an  erroneous  view  of  the  facte. 
He  assumes  that  the  heritable  debts  still  exist,  and  that  the  trustees  are  still  subsistiBg 
in  that  character.  If  that  were  so,  there  would  be  no  question  or  difficulty.  But  these 
debts  no  longer  exist.  And  there  are  no  trustees  to  whom  the  money  for  their  extinctirMi 
could  be  paid.  The  real  difficulty  of  the  case,  therefore,  does  not  appear  to  have  been 
considered  or  met  by  the  Lord  Ordinary. 

It  is  said  that  there  is  here  a  legacy,  and  that,  although  it  was  not  payable  until  the 
death  of  the  widow,  it  vested  at  the  death  of  Colonel  Sutherland.  I  do  not  t^iink  that 
can  be  said  absolutely.  The  beneficiaries  were  no  individuals  [721]  ^^  ascertained  legates- 
It  could  not  be  said  that  James  was  the  legatee  at  the  time  of  the  testator^s  den^ 
No  doubt,  when  once  he  became  proprietor  of  the  estate,  and  still  more  when  it  was  soM 
by  him  and  the  debts  paid  off,  the  benefit  under  his  brother's  trust  may  be  said  to  hate 
vested  in  him,  for  then  the  uncertainty  as  to  who  should  be  benefited  came  to  an  end. 
But  until  he  became  the  proprietor,  and  while  he  might  have  died  without  paying  the 
debts,  and  the  next  heir-substitute  might  have  succeeded,  it  is  impossible  to  say  that  it 
vested  in  him.     It  was  not  so  much  a  legacy  as  an  instruction  to  trustees. 

On  the  first  hearing,  I  am  free  to  admit  that  my  impression  was  that  thepiupoee  had 
failed.  And  I  did  not  see  my  way  to  the  equity  that  James,  having  taken  the  estate 
and  paid  the  debts,  the  benefit  of  the  instruction  enured  to  him  and  his  representatives, 
although  the  purpose  could  no  longer  be  carried  out  in  ferminis.     But,  in  the  latter 
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aigoment,  the  researches  of  counsel  have  thrown  a  new  light  on  the  point,  and  I  am 
DOW  satisfied,  from  the  force  of  the  English  authorities,  that,  from  the  time  James 
succeeded  to  the  property  and  paid  the  dehts,  he  was  the  party  to  whose  benefit  this 
sum  must  be  employed.     I  therefore  concur  with  your  Lordship. 

Lord  Neaybs. — I  agree.  There  may  sometimes  be  difficulty  in  explicating  or  carrying 
into  effect  the  will  of  a  deceased  when  this  cannot  be  done  literally,  in  consequence  of  a 
state  of  things  having  occurred  different  from  what  was  contemplated.  In  such  cases  a 
certain  latitude  must  be  allowed  to  the  Court.  We  must  consider  what  is  the  substantial 
intention  of  the  testator,  and  if  it  can  be  followed  out  we  must  see  that  it  receives  effect, 
though  it  cannot  always  do  so  in  the  specific  mode  prescribed.  Here  Colonel  Sutherland 
succeeded  to  his  father,  and  it  might  be  a  question  whether  his  father's  succession  did 
not  vest  in  him,  so  as  to  make  him  liable  for  the  debts.  Be  that  as  it  may,  by  his  death 
the  succession  went  to  the  next  brother.  But  the  Colonel,  by  his  will,  appropriated  a 
portion  of  his  own  means  to  free  the  family  estate  from  debts,  and  a  certain  mode  or 
machinery  was  appointed,  by  which  the  person  who  succeeded  should  do  so  free  from 
burdens.  This  was  truly  a  legacy  not  strictly  in  favour  of  his  brother  James  personally, 
but  in  favour  of  the  beneficiary,  whoever  he  was,  who  might  succeed  to  the  estate.  He 
was  to  succeed  to  an  unencumbered,  instead  of  an  encumbered,  estate.  Now,  it  may 
have  been  a  purpose  or  hope  in  Colonel  Sutherland's  mind  that  this  bequest  would 
enable  and  induce  his  successor  to  keep  the  estate  in  the  family,  but  he  imposed  no  such 
obligation.  He  left  him  a  fee-simple  estate  fettered  by  no  conditions.  A  mere  hope  or 
ulterior  object  not  expressed  is  not  a  condition  precedent.  James,  when  he  survived 
and  had  it  in  his  power  to  take  up  the  estate,  was  entitled  to  count  on  this  legacy  as  a 
fund  with  which  to  pay  the  debts,  and  after  paying  them  he  might  have  sold  the  estate 
when  he  pleased.  Having  paid  the  debts  when  he  sold  the  property,  though  before  he 
got  this  money,  he  is  entitled  to  the  legacy  as  having  fulfilled  the  only  purpose  of  the 
testator  that  was  expressed. 

Lord  Justice-Clerk  concurred. 

This  interlocutor  was  pronounced : — "  Adhere  to  the  findings  of  the  Lord  Ordinary's 
interlocutor ;  and  further  find  that,  in  the  circumstances  which  have  taken  place,  the 
obligation  of  the  trustees  in  regard  to  the  fund  in  medio  under  the  settlement  of  Colonel 
Bobert  Sinclair  Sutherland  falls  to  be  fulfilled  by  their  making  payment  thereof  to  the 
representatives  of  James  Sutherland,  under  deduction  of  a  sum  sufficient  to  purchase  an 
annuity  of  £10  to  Mrs.  Macgregor :  Sustain  the  claim  of  James  Sutherland's  trustees, 
and  for  James  Sinclair  Sutherland  and  George  Edward  Sutherland,  and  decern:  Of 
consent,  find  the  parties  entitled  to  their  expenses  out  of  the  fund  in  medio,  and 
remit,"  &c. 

A.  Snodt,  S.S.C. — Stuart  &  Cheyne,  W.S. — ^Agents. 
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Barcaple,  E. 

John  Murray  (Smith's  Judicial  Factor),  Pursuer. — Pattison — Macdonald, 
Andrew  Wright,  Defender. — Sol-Gen.  Clark — McLaren. 

Proof — Tnut — Disposition — Writ  or  .Oath, — In  an  action  of  declarator  of  trust,  the 
defender  admitted  on  record  that  he  had  ohtained.an  ahsolute  conveyance  of  a  herit- 
able subject  in  security  for  advances  then  made  by  him  to  the  proprietor,  and  for 
future  advances.  Held  that  the  defender  must  instruct  by  evidence  other  than  his 
own  oath  advances  made  by  him  subsequent  to  the  date  of  the  conveyance. 

JPreseriptiony  Triennial — General  Accounting, — A  creditor  who  held  an  absolute  disposi- 
tion in  security  for  advances  made  and  to  be  made  by  him,  besides  advancing  money 
supplied  furnishings  from  his  shop  to  his  debtor.  In  an  accounting  brought  by  the 
debtor,  held  that  the  triennial  prescription  did  not  apply  to  the  creditor's  account  for 
furnishings. 

I^esumption  of  Life — Caution. — In  the  case  of  a  person  who  had  gone  to  sea,  and  had 
not  been  heard  of  for  thirty-three  years,  held  that  his  interest  in  a  succession  which 
had  vested  in  him,  if  he  was  alive,  was  sufficiently  protected  by  caution. 
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In  this  action  of  declarator,  and  count,  reckoning,  and  payment,  Mr.  John  Mumy, 
accountant,  Edinburgh,  judicial  factor  on  the  estate  of  the  deceased  Mrs.  Jane  Cook  or 
Henderson,  afterwards  Smith,  concluded  for  declarator  that  a  property  in  Queensfeny, 
held  by  the  defender,  Andrew  Wright,  flesher  at  Corstorphine,  on  an  absolute  title, 
was  acquired  by  Mrs.  Smith,  and  disposed  to  and  held  by  the  defender  for  her  behoof, 
subject  to  the  payment  of  a  sum  of  £70  advanced  by  him  as  part  of  the  price,  and  of 
any  further  sums  he  might  have  advanced  for  necessary  repairs  thereon,  and  for  count, 
reckoning,  and  payment  as  to  these  sums. 

Mrs.  Smith  died  in  1858  without  leaving  a  settlement,  and  at  the  date  of  her  death 
the  only  parties  interested  in  her  succession  were  her  son  John  Henderson,  if  he  was 
alive,  and  Elizabeth  Henderson,  a  pupil,  only  child  of  her  deceased  youngest  son,  James 
Henderson.     John  Henderson  went  to  sea  in  1837,  and  had  not  been  heard  of  since. 

The  defender  admitted  the  conveyance  to  have  been  made  to  him  in  1853  in 
security  for  repayment  of  £70  then  advanced  by  him,  and  of  such  other  sums  as  he 
might  advance  to  or  for  Mrs.  Smith.  He  averred  that  since  the  date  of  the  disposition 
he  had  advanced  large  sums. 

The  defender's  accounts  having  been  remitted  to  an  accountant  (A.  W.  Robertson), 
he  reported  that  there  was  a  balance  of  £255,  13s.  4^  due  by  the  defender. 

To  this  report  the  defender  objected,  in  so  far  as  it  disallowed  the  following  sums: 
—(1)  £100  cash  paid  Mrs.  Smith  on  16th  October  1856  ;  (2)  £66,  7s.  Id.,  account  for 
butcher-meat  supplied  to  Mrs.  Smith,  which  the  accountant  had  disallowed  on  the 
ground  that  it  was  prescribed;  and  (3)  £110  paid  on  account  of  James  Hend&son, 
Mrs.  Smith's  youngest  son,  and  the  father  of  Elizabeth  Henderson,  to  complete  the 
purchajse  of  a  property  in  Corstorphine.  Mrs.  Smith  had  held  a  bond  for  £250  orer 
this  property,  and  James  Henderson  having,  on  the  assumption  that  he  was  her 
surviving  child,  taken  up  her  succession,  purchased  the  property  by  paying  £110 
additional. 

The  Lord  Ordinary  (Barcaple)  repelled  the  objections.* 

[723]  1^^®  defender  reclaimed,  and  argued; — (1)  The  conveyance  being  as  facK 
absolute,  the  conditions  on  which  the  defender  was  bound  to  reconvey  could  only  be 
proved  by  his  writ  or  oath.  (2)  The  triennial  prescription  did  not  apply  to  the 
butcher's  account,  f  It  formed  only  one  item  in  a  course  of  mutual  dealings,  and  the 
defender  having  had  property  belonging  to  Mrs.  Smith  in  his  hands,  was  not  called  on 
to  render  that  accoimt  or  to  enforce  payment.  (3)  John  Henderson  was  dead,  and 
James  Henderson's  pupil  child  was  alone  interested  in  the  succession.  She  was  liable 
for  the  £110  due  by  her  father  to  the  defender,  and  the  latter  was  not  compelled  to 
make  over  the  succession  until  he  had  received  credit  for  that  sum.  At  all  events,  the 
presumption  that  John  was  dead  was  so  strong  that  the  defender  was  entitled  to  get 

*  "Note. —  ...  2.  In  regard  to  the  butcher's  account,  for  which  the  defender 
asks  credit,  the  only  question  for  which  there  is  room  is,  whether  the  prescription  is 
excluded  on  the  ground  that  the  claim  in  question  enters  into  an  accounting.  It  is 
true  that  where  there  is  a  course  of  accounts  between  parties,  which  include  dealii^ 
otherwise  liable  to  the  triennial  prescription,  its  application  is  excluded,  on  the  ground 
that,  according  to  the  footing  on  which  the  parties  [723]  ^^^  transacting,  the  fumi^> 
ings  or  other  items  as  to  which  it  is  pleaded  entered  into  and  were  or  ought  to  have 
been  credited  in  the  accounts  between  them.  The  cases  of  Brunton  r.  Angus,  2  8.  54, 
and  Boyes'  Trustees  v.  Hamilton,  7  S.  815,  appear  to  have  been  instances  of  this,  and 
the  Lord  Ordinary  assumes  that  in  similar  cases  effect  will  be  given  to  the  same 
principle.  But  it  does  not  appear  to  him  that,  in  the  present  case,  the  butcher's  accoimt 
in  question  can  be  held  to  have  been  in  that  position.  There  was  truly  no  general 
account  kept  by  either  of  the  parties  as  to  their  mutual  transactions.  The  present 
accounting  arises  entirely  out  of  the  ex  facie  absolute  title  held  by  the  defender  in  trost 
for  Mrs.  Smith,  under  which  he  is  entitled  to  retain  the  property  imtil  he  is  repaid  the 
portion  of  the  price  which  he  advanced,  and  any  subsequent  expenditure  on  repaiis 
of  the  property  or  debts  by  Mrs.  Smith  to  him,  which  he  can  competently  instroct 
In  this  respect  the  case  appears  to  the  Lord  Ordinary  to  be  different  from  those 
referred  to." 

t  Good  V,  Smith,  M.  6816;  Brunton  v.  Angus,  Dec.  3,  1822,  2  S.  54;  Boyes  r. 
Gray,  June  30,  1829,  7  S.  815;  Hall  r.  Amot,  Dec.  19,  1837,  16  S.  263;  Ashburtcm 
V.  Baillie,  Feb.  7,  1811,  F.  C. ;  Garland  r.  Stewart,  Nov.  12,  1841,  4  D.  1. 
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credit  for  that  sum  on  finding  caution  to  repeat  if  John  Henderson  should  return  and 
claim  his  share  of  his  mother's  succession. 

Argued  for  the  pursuer ; — (1)  It  heing  admitted  that  the  property  was  held  in  trust, 
the  defender  must  prove  his  advances  to  Mrs.  Smith  suhsequent  to  the  date  of  the 
disposition  hy  her  writ.     (2)  The  triennial  prescription  applied  to  the  butcher's  account. 
(3)  There  was  no  presumption  that  John  Henderson  was  dead. 
At  advising, — 

Lord  Justice-Clerk. — This  is  an  action  by  Mr.  Murray  (Mrs.  Smith's  judicial 
factor),  to  have  a  pro|)erty  at  present  vested  in  the  defender  on  an  absolute  title  made 
over  to  him.  It  is  not  disputed  that  the  property,  although  standing  in  the  person  of 
the  defender  on  an  absolute  title,  is  held  by  him  in  trust  for  Mrs.  Smith's  represen- 
tatives. The  case  comes  before  us  on  objections  to  the  accountant's  report,  and  with 
these  objections  alone  we  have  to  deal. 

The  first,  which  is  an  objection  by  the  defender  to  his  not  being  allowed  credit  for 
£100  said  to  have  been  advanced  by  him  to  Mrs.  Smith  on  1 6th  October  1856,  was 
hardly  insisted  in,  and  is  manifestly  untenable. 

The  second  is  as  to  the  account  for  butcher  meat,  amounting  to  £66,  7s.  Id.,  said 
to  have  been  incurred  between  1853  and  1857.  There  is  no  voucher  for  this,  except 
the  ledger  of  the  defender ;  but  he  says  that,  as  the  property  in  question  stands  in  his 
person  on  an  absolute  title,  and  as  no  back-letter  is  produced,  the  conditions  on  which 
he  holds  it  in  trust  can  only  be  proved  by  his  oath.  I  do  not  think  that  plea  is  admis- 
sible to  the  extent  or  effect  to  which  it  is  pleaded.  It  is  sufficiently  proved  that  he  held 
the  property  in  security ;  but  I  think  he  ought  to  be  permitted  to  lead  evidence  in 
support  of  his  ledger  if  he  has  any.  But  then  it  is  said  he  is  cut  off  by  the  triennial 
prescription.  I  do  not  think  the  triennial  prescription  is  pleadable  in  a  case  of  this 
nature.  Where  [724]  there  are  mutual  obligations,  prescription  in  the  general  case 
will  only  run  from  the  termination  of  both.  Here  the  defender  was  advancing  money 
for  Mrs.  Smith  both  before  and  after  the  date  of  this  account,  and  he  did  so  on  the 
security  of  the  property  which  stood  in  his  person  on  the  absolute  title.  The  triennial 
prescription  does  not  apply  to  one  part  of  an  accounting,  when  other  parts  are  unex- 
hausted.    The  result  is,  that  the  defender  is  entitled  to  establish  this  account 

The  third  objection  refers  to  the  sum  of  £110  said  to  have  been  advanced  to  James 
Henderson,  to  enable  him  to  complete  the  purchase  of  the  Corstorphine  property. 

The  facts  are  these : — Mr.  Murray  is  judicial  factor  on  Mrs.  Smith's  estate.  A  son 
of  Mrs.  Smith,  called  John  Henderson,  went  abroad,  and  has  not  been  heard  of  for 
thirty-three  years.  On  Mrs.  Smith's  death  her  estate  was  taken  up  by  her  second  son, 
James  Henderson,  who  administered  to  it,  and  he,  finding  a  bond  in  her  favour  for 
£250  over  the  Corstorphine  property,  entered  into  a  transaction  with  the  proprietor 
(the  debtor),  by  which  he  acquired  the  property  by  paying  £110  more,  the  money  being 
advanced  by  the  defender.  Now,  if  James  represented  Mrs.  Smith,  it  is  clear  that  the 
defender  is  entitled  to  credit  for  that  £110,  as  this  would  be  virtually  an  accounting 
between  him  and  James's  only  daughter.  But  it  is  said  the  pursuer  represents  the  son 
that  went  abroad.  I  do  not  find  that  he  has  been  appointed  his  factor  loco  ahsentis. 
He  is  only  factor  on  Mrs.  Smith's  estate ;  but  even  if  he  does  represent  the  absent  son, 
the  just  mode  of  providing  for  the  very  improbable  contingency  of  his  return  seems  to 
be,  to  ordain  the  defender  to  find  caution  to  repay  in  that  event,  and  the  factor  can  have 
no  objection  to  the  matter  being  settled  in  that  way. 

I  am,  thereof,  of  opinion  that  the  defender  should  be  allowed  to  prove  the  account 
for  the  £66  odds,  and  that  he  should  be  allowed  credit  for  the  £110,  on  finding  caution 
to  repay  in  the  event  of  any  claim  being  made  by  the  elder  son,  or  those  in  his  right. 

Lord  Ck)WAN. — In  this  case  there  are  only  two  questions  on  which  we  are  required 
to  pronounce  deliverances.  The  first  of  these  relates  to  an  account  of  £66  odds,  "  for 
beef  supplied  to  Mrs.  Smith,  as  per  account  furnished  to  23d  May  1857."  The  Lord 
Ordinary  has  held  that  this  claim  is  cut  off  by  the  triennial  prescription,  and  that  the 
cases  cited  by  the  pursuers  to  shew  that  prescription  is  excluded  in  cases  of  accounting 
such  as  this,  are  not  applicable.  Now,  was  the  Lord  Ordinary  right  in  refusing  effect 
to  this  item  of  the  defender's  claim?  The  strongest  authority  cited  is  the  case  of 
Bojes  V.  Gray  (7  S.  815).  In  that  case  it  was  held  that,  "in  a  general  accounting,  the 
triennial  prescription  was  not  pleadable  as  to  particular  parts  of  the  accounts  on  one 
side."  Does  that  decision  not  apply  here  ?  We  are  dealing  with  a  property  held  by 
the  defender  in  security  for  advances.     In  a  trust  of  this  kind  I  think  the  trustee  is 
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entitled  to  hold  the  property  as  security  for  any  sums  which  he  can  instruct  that  he 
advanced  upon  it  I  have  no  idea  that  when  a  man  holds  lands  on  an  ex  facie  absolute 
title,  but  really  in  security,  he  can  put  down  to  the  debit  of  the  truster's  account  any 
sums  he  may  please.  He  must  instruct  all  advances,  but  he  may  refuse  to  reconvej 
except  on  payment  of  such  sums  as  he  can  instruct  The  question,  therefore,  comes  to 
this,  is  the  account  here  not  to  be  held  a  fair  advance  secured  over  the  estate  t  Whj 
has  the  Lord  Ordinary  held  the  case  of  Boyes  inapplicable,  where  this  principle  was 
applied?  I  see  his  Lordship  held  that  "the  present  accounting  arises  entirely  out  of 
the  ex  facie  absolute  title  held  by  the  defender  in  trust  for  Mrs.  Smith,  under  which 
he  is  entitled  to  retain  the  property  until  he  is  repaid  the  portion  of  the  price  which  he 
advanced,  and  any  subsequent  expenditure  on  repairs  of  the  property,  or  debts  by  Mi& 
Smith  to  him  which  he  can  competently  instruct  In  this  respect  the  case  appears  to 
the  Lord  Ordinary  to  be  different  from  those  referred  to."  I  understand  that  the 
trustee  offers  to  instruct  his  account,  and,  on  the  case  of  Boyes,  I  agree  with  your  Lord- 
ship in  holding  that  we  must  sustain  this  claim  on  his  so  doing. 

As  to  the  other  matter,  I  concur  in  the  more  general  views  expressed  by  your  Loid- 
ship.  I  think,  after  such  a  long  absence,  the  Court  is  entitled  to  interfere,  [725]  SQ^ 
to  say  we  shall  consider  all  the  circumstances,  and  allow  caution  to  be  found,  and  the 
debt  to  be  paid  to  the  next  claimant. 

Lord  Benholmk. — I  concur^  and  have  very  little  to  add. 

On  the  first  point,  the  defender  argued  that,  the  conveyance  being  absolute,  he  iras 
entitled  to  require  that  his  oath  should  be  taken  to  prove  the  natiure  of  the  trust,  and  on 
what  conditions  he  is  bound  to  restore.  His  oath  is  taken  as  to  the  quality  of  the  right; 
and  if  at  the  date  of  the  conveyance  he  advanced  a  sum  of  money,  he  is  entitled  by  his  own 
oath  to  prove  that  But  he  is  not  entitled  to  prove  advances  made  since  the  date  of  the  con- 
veyance.   They  are  extrinsic  qualities  of  his  oath,  and  must  be  proved  by  other  evidence. 

Then,  as  to  the  prescription,  your  Lordship  has  explained  that  the  property  v» 
conveyed  not  only  as  a  security  for  past,  but  for  future  advances,  and  that  these  con- 
tinued to  be  made  until  Mrs.  Smith  died.  I  am  quite  of  opinion  that  prescription  does 
not  apply,  and  that  the  defender  can  prove  this  account  j^rot^  dejure. 

On  the  second  point,  the  case  is  this  : — Mr.  Murray  is  judicial  factor  on  this  estate, 
and  holds  his  office  for  behoof  of  those  entitled  to  the  estate.  Kow,  who  are  thejt 
They  are  John  (if  alive)  and  James's  daughter.  It  cannot  be  held  that  the  defender  k 
to  surrender  this  property  without  getting  repayment  of  this  advance,  which  in  niDetj- 
nine  chances  out  of  one  hundred  is  a  debt  due  by  James's  daughter  as  the  sole  beneficiaij 
of  her  grandmother's  estate.  At  all  events,  the  chance  of  John's  return  will  be  providsi 
for  by  the  caution  which  your  Lordship  proposes. 

Lord  Neavbs  concurred. 

This  interlocutor  was  pronounced : — "  Becall  the  interlocutors  complained  of :  Find 
that  the  defender  is  entitled  to  credit  for  the  sum  of  £110,  said  to  have  been  advanced 
to  James  Henderson  on  the  3d  September  1862,  and  for  the  sum  of  £12,  18s.  6d.,  ssid 
to  have  been  paid  on  the  2d  of  December  1862,  he  always  finding  caution  to  repay  the 
same  in  the  event  of  John  Henderson,  or  any  one  in  his  right,  claiming  the  successjon 
of  Mrs.  Smith  :  Find  that  the  defender  is  not  barred  by  the  triennial  prescription  froa 
proving  the  amount  of  his  account  of  £66,  7s.  Id.  pratU  dejure :  Find  that  the  sumo! 
£100,  said  to  have  been  paid  to  Mrs.  Smith  on  the  16th  October  1856,  can  on! j  be 
proved  scripto :  Allow  the  defender  proof  of  the  said  items,  and  remit  to  the  Loid 
Justice-Clerk  to  take  the  proof,  at  such  time  and  place  as  he  may  appoint,  and  decern; 
reserving  all  questions  of  expenses." 

J.  &  W.  C.  Murray,  W.S. — Millar,  Allardice,  &  Robson,  W.S. — Agents. 


No.  142.  VIIT.  Macpherson,  725.     17  Mar.  1870.     Ist  Div.— B. 

The  Executors  of  Thomas  Durham  Weik. — Horn — Deas. 
Robert  Sandilands  Weir  Durham. — Sol-Gen,  Clark — Mackenzie. 

Heir  and  Executor — Lease  of  Minerals — Rent — Tenny  Legal  or    ConvenHonal, — ^Tbe 
minerals  in  an  estate  were  let  with  entry  at  Martinmas,  for  a  fixed  rent  pa^^hle  at 
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Whitsunday,  with  an  option  to  the  landlord  of  claiming,  instead  of  the  fixed  rent,  a 
lordship,  exigible  at  Martinmas,  on  the  minerals  '^  raised,  sold,  carried  off,  or  con- 
sumed "  during  the  preceding  year,  under  deduction  of  the  rent  paid  at  tlie  previous 
term  of  Whitsunday.  The  landlord  died  on  the  31st  day  of  May  1869.  Held  that, 
in  a  question  between  his  heir  and  his  executors,  (1)  the  executors  were  entitled  to 
one-half  of  the  Lordship  exigible  at  Martinmas  1869,  after  deducting  the  amount  of 
the  fixed  rent  paid  at  the  previous  term  of  Whitsunday ;  but  (2)  that  they  had  no 
right  to  any  share  of  the  lordship  on  minerals  which,  although  raised  to  the  surface 
prior  to  the  death  of  their  constituent,  remained  unsold  at  Martinmas  following. 
Observations  on  the  nature  of  a  lease  of  minerals. 

[726]  By  tack,  dated  22d  July  and  25th  August  1851,  Mr.  Thomas  Durham  Weir 
let  to  >Ie8srs.  James  Kussel  and  Son  the  whole  seams  of  coal,  and  seams  or  bands  of 
ironstone,  iron  ore,  limestone,  and  fire-clay,  in  the  said  lands  of  Boghead  and  Fallside, 
situated  in  the  parish  of  Bathgate,  with  five  colliers'  houses  on  the  lands  of  Fallside, 
and  that  for  the  space  of  thirty  years  from  and  after  the  term  of  Martinmas  1849,  which 
was  declared  to  be  the  commencement  of  the  lease  and  the  entry  of  the  lessees.  By 
this  tack  the  lessees  were  taken  bound  to  pay  a  fixed  rent  of  £100  annually  for  the  coal 
and  other  minerals  let  (with  the  exception  of  the  first  year  of  the  lease,  during  which  a 
lordship  only,  and  no  fixed  rent,  was  to  be  charged) ;  or,  in  the  option  of  the  proprietor, 
certain  lordships  specified  in  the  tack.  Then  followed  a  declaration  as  to  the  term  of 
payment,  in  the  following  terms,  viz.: — "Declaring  hereby  that  the  foresaid  fixed  rent 
or  optional  lordships  shall  be  paid  as  follows,  mdelieet : — At  the  term  of  Martinmas 
1850  the  lordship  on  the  several  minerals  raised,  sold,  and  carried  ofi",  or  consumed  on 
the  ground  (except  colliers*  coal  and  others  aforesaid)  in  the  preceding  year,  shall  be 
reckoned  up  at  the  several  rates  hereinbefore  provided  for,  and  the  amount  thereof  shall 
then  be  paid  to  the  proprietor;  and  at  the  term  of  Whitsunday  1851,  and  at  every 
subsequent  term  of  Whitsunday  during  the  currency  of  this  lease,  the  fixed  rent  for  the 
half-year  preceding  shall  be  paid ;  and  at  Martinmas  thereafter,  and  also  at  each  subse- 
quent term  of  Martinmas  during  the  currency  of  the  lease,  the  lordships  payable  in 
respect  of  the  whple  minerals  raised,  sold,  and  carried  off"  or  consumed  on  the  ground  as 
aforesaid,  except  as  before  mentioned,  shall  be  reckoned  up,  when  the  proprietor  shall 
declare  whether  he  is  to  take  the  other  half-year's  fixed  rent  due  at  each  respective  term 
of  Martinmas,  or  the  lordship  for  the  bygone  year,  and  if  he  shall  prefer  the  lordship 
for  the  year  past,  the  same  shall  then  be  paid  by  the  lessees,  under  deduction  of  the  half- 
year's  fixed  rent,  paid  to  account  at  the  preceding  term  of  Whitsunday,"  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate  penalty  in  case  of  failure.  Provision  was 
also  made  in  the  lease  for  the  daily  sales,  deliveries,  and  consumption  of  ironstone,  coals, 
coal  dross,  limestone,  and  fire-clay,  being  entered  in  books  by  the  lessees,  and  that  they 
should,  if  required,  transmit  monthly  to  Mr.  Weir,  or  his  agent,  "  true  extracts  from 
said  books  of  the  quantities  of  the  several  minerals  raised,  sold,  and  carried  ofi^,  or  con- 
sumed, as  aforesaid." 

Thereafter  some  additions  to,  and  alterations  on,  the  tack  above  mentioned  were 
made  by  a  minute  of  agreement  between  Mr.  Durham  Weir  and  Messrs.  Russel  and  Son, 
of  date  8th  February  1860.  It  was,  inter  dliay  by  this  agreement  provided  that  the 
optional  fixed  money  rent  of  £100  specified  in  the  tack  should  be  raised  to  £350 
annually,  and  alterations  were  made  upon  the  araount  of  certain  of  the  lordships 
stipulated  by  the  tack.  The  fixed  money  rent  and  lordships,  as  thus  altered,  were 
stipulated  to  be  payable  as  follows,  viz.: — "The  tenants  shall,  at  the  term  of  Whitsunday 
next  (16th  May  1860),  and  at  each  subsequent  term  of  Whitsunday  during  the  currency 
of  said  tack  or  lease,  pay  to  the  landlord,  or  his  successors,  the  sum  of  £350,  being  the 
increased  optional  fixed  money  rent  as  aforesaid ;  declaring  that  at  Martinmas  next,  and 
at  the  term  of  Martinmas  of  each  year  thereafter  during  the  currency  of  said  tack  or 
lease,  the  lordship  payable  on  the  several  minerals  for  the  twelve  months  preceding, 
shall  be  reckoned  up ;  and  the  amount  thereof,  so  far  as  the  same  shall  be  found  to 
exceed  the  said  sum  of  £350,  shall  thereupon  be  paid  by  the  tenants  to  the  landlord  at 
the  said  term  of  Martinmas  in  each  year  yet  to  run  of  said  lease,  as  in  full  of  each  year's 
rent  or  lordships." 

[727]  Mr.  Durham  Weir  died  on  31st  May  1869,  leaving  a  trust-disposition  and  settle- 
ment, whereby  he  directed  his  trustees  and  executors  to  entail,  inter  alia,  the  said  lands 
in  favour  of  his  heir,  Robert  S.  Weir  Durham,  and  to  realise  the  whole  residue  of  his 
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estates,  heritable  and  moveable,  and  to  apply  the  proceeds  thereof  in  the  manner 
pointed  out  by  the  sixth  purpose  of  the  deed. 

At  the  term  of  Whitsunday,  immediately  preceding  his  death,  Mr.  Weir  receiyed 
from  Messrs.  Bussel  and  Son  the  fixed  money  rent  then  payable.  After  his  death,  and 
at  31st  October,  the  date  at  which  in  each  year  the  tenants'  returns  were  made,  shewing 
the  lordships  exigible  on  minerals  raised  and  sold,  &c.,  in  terms  of  the  lease,  dunn};  tiie 
preceding  twelve  months,  these  lordships  for  the  year  ending  31st  October  1869 
amounted  to  £2317,  16s.  8d.,  so  that,  after  deducting  the  fixed  money  rent  of  £350 
paid  at  Whitsunday,  there  remained  a  balance  of  £1967,  16s.  8d. 

At  Mr.  Durham  Weir's  death  there  was  a  quantity  of  minerals  raised  to  the  surface 
and  lying  at  the  pitheads  undisposed  of  by  the  tenants,  which,  it  was  calculated,  wonM 
yield  lordships  to  the  amount  of  £2464,  Os.  5d.,  but  of  this  amount  only  £758, 12s. 
was  prestable  at  31st  October  1869,  the  greater  part  of  these  minerals  being  unsold  botii 
at  that  date  and  at  Martinmas  following. 

In  these  circumstances.  Sir  William  Baillie,  Baronet,  and  others,  the  execntoR 
named  by  Mr.  Durham  Weir  in  his  trust-disposition  and  settlement,  of  the  Jirsi  part, 
and  his  heir,  Mr.  Bobert  S.  Weir  Durham,  of  the  second  part»  presented  a  special  case 
to  the  Court,  craving  a  judgment,  according  to  their  Lordships'  opinion,  on  the  following 
questions: — "1.  Whether  the  lordships  on  minerals  sold  and  carried  off  or  oonsmned 
during  the  year  ending  at  Martinmas  1869,  and  amounting  to  £2317,  16s.  8d.,  oraoj 
portion,  and  if  so,  what  portion  thereof,  and  whether  the  fixed  rent  of  £350,  or  anj 
portion,  and  if  so,  what  portion  thereof,  form  part  of  the  residue  and  remainder  of  tiie 
trust  estate  mentioned  in  the  sixth  trustrpurpose  of  the  trust-disposition  and  settlemot 
above  set  forth,  or  are  payable  to  Mr.  Robert  Sandilands  Weir  Durham,  the  partjof 
the  second  part?  2.  Whether  the  minerals  raised  to  the  surface,  and  lying  at  the  hUl 
unsold  at  31st  May  1869,  and  which  will  yield  of  lordships  £2464,  Os.  5d,  or  any 
portion,  and  if  so,  what  portion  thereof,  form  part  of  the  said  residue  and  remainder  of 
said  trust-estate,  or  belong  to  the  said  second  party  ? "  The  special  case  contained  oUts 
questions,  which  were  subsequently  withdrawn  by  the  parties. 

It  was  admitted  at  the  bar  that  the  question  was  to  be  taken  as  one  between  hxt 
and  executor. 

Argued  for  the  executors ; — By  the  terms  of  the  agreement  of  1860,  supersediBg 
those  of  the  original  lease,  the  lordships  annually  payable  by  the  tenants,  in  addition  to 
the  fixed  money  rent,  although  not  ascertainable  till  Martinmas,  must  be  held  to  hare 
vested  at  the  preceding  Whitsunday,  when  the  fixed  rent  was  exigible,  and  the  deceased 
having  survived  that  term,  the  right  to  the  lordships  for  the  current  year  vested  as  veQ 
as  the  fixed  rent,  and  was  constructively  in  bonis  defuneti.  The  case  was  analogous 
to  that  of  a  house  rent,  which  is  legally  due  from  the  date  of  the  tenant's  entry.* 

Argued  for  the  heir ; — There  is  no  analogy  between  house  rent  and  a  [728]  mineial 
lordship.  Even  in  the  case  of  an  agricultural  lease,  where  the  rent  is  payable  half- 
yearly  at  the  legal  terms,  the  landlord's  executors  are  not  entitled  to  the  whole  years 
rent  unless  he  has  survived  both  terms.  There  are  no  legal  terms,  however,  for  pay- 
ment of  mineral  rents,  and  in  the  present  instance  the  stipulated  lordships  were  neitha 
capable  of  being  ascertained  nor  conventionally  exigible  until  after  the  landlord's  dea^ 
But  rents  neither  due  by  law,  nor  payable  conventionally,  until  after  the  proprietor's 
death,  do  not  vest  in  him  so  as  to  transmit  to  his  personal  representatives,  but  go  to 
his  heir.  In  the  case  of  grass  farms,  the  landlord's  executors  had  been  held  entitled  to 
rents  payable  after  his  death  only  because,  although  not  previously  payable,  they  weie 
legally  due,  and  the  right  had  therefore  vested  in  the  deceased.!  Here,  however,  ti» 
case  was  otherwise. 

At  advising, — 

Lord  Deas. — ^The  facts  of  this  case  are  soon  told.  The  late  Mr.  Durham  Weir  was 
proprietor  of  the  lands  of  Boghead  and  others,  and  granted  a  lease  of  the  minerals  in 
these  lands  to  Messrs.  Bussel  for  thirty  years  after  the  term  of  Martinmas  1849,  at  a 
fixed  rent  of  £100  a-year,  payable  half-yearly,  with  an  option  to  the  landlord  of  certain 

♦  Stair,  iii.  8,  57  ;  Ersk.  Inst.  ii.  9,  64 ;  2  Bell's  Comm.  8 ;  2  Hunter,  216 ;  Sliott's 
Trustees  v,  Elliott,  1792,  Diet  15,917;  Binny  v.  Binny,  Jan.  28,  1820,  F.  C;  Kingf. 
Jaffray,  1828,  6  S.  422 ;  Trotter  v.  Trotter's  Trustees,  1839,  2  D.  14. 

t  Campbell  v,  Campbell,  1840,  11  D.  1426 ;  and  Blaikie's  Trustees  v,  Farquharson, 
ib,  1456. 
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lordships  in  lieu  of  fixed  rent.  A  change  was  afterwards  made  on  the  lease,  by  agree- 
ment of  parties,  by  which  the  fixed  rent  was  raised  to  £350,  payable  at  Whitsunday 
yearly,  but  still  with  the  option  of  taking  the  lordships  instead,  which  lordships  were 
to  some  extent  increased,  and  were  to  be  reckoned  up  at  each  Martinmas  for  the  whole 
previous  year,  the  payment  of  rent  at  the  previous  Whitsunday  being  to  be  held  as 
a  payment  to  account  The  proprietor  died  on  3l8t  May  1869,  and  the  question  now 
is,  what  portion  of  the  mineral  rents  or  lordships  goes  to  his  heir,  and  what  to  his 
executor?  The  heir  claims  the  whole  lordships  as  at  the  term  of  Martinmas  following 
the  death,  and  the  executor  does  the  same,  and  there  is  an  alternative  claim  by  each 
of  them  to  the  minerals  raised  to  the  surface,  and  unsold  at  the  date  of  Mr.  Weir's 
death. 

In  Older  to  determine  how  the  interests  of  parties  stand,  the  first  question  which  I 
think  it  necessary  to  consider  is,  how  far  the  transaction  under  these  two  deeds  is  to  be 
regarded  as  of  the  nature  of  a  contract  of  lease,  or  of  a  contract  of  sale.  It  appears  to 
me  that  in  that  transaction  there  is  one  element,  and  one  only,  of  a  contract  of  sale — 
▼iz.  that  it  imports  the  carrying  away  of  part  and  portion  of  the  substance  of  the  estate. 
Minerals  are  not,  in  the  proper  sense,  of  the  nature  of  crop ;  their  growth  or  forma- 
tion is  slow  in  comparison  with  the  duration  of  human  life.  As  respects  endurance  the 
contract  here  is  of  the  nature  of  a  lease.  It  is  to  last  for  thirty  years  only.  In  the 
form  of  the  deeds  it  is  out  and  out  a  contract  of  lease,  and,  in  many  of  its  most  im- 
portant results,  it  is  so  likewise.  I  presume  there  can  be  no  doubt  that  the  landlord 
may  sequestrate  for  the  rent, — that  he  has  a  right  of  hypothec  over  the  minerals 
brought  to  the  surface  and  not  disposed  of ;  and  that  an  action  of  removing  would  be 
applicable  at  the  end  of  the  thirty  years.  The  payments  to  the  landlord  also  are  termly, 
as  is  usual  in  contracts  of  lease,  and  looking  to  the  deeds  themselves,  they  are,  in 
express  terms,  contracts  of  lease,  and  nothing  else.  I  conclude,  therefore,  without 
difficulty,  that  the  contract  here  is  to  be  dealt  with  as,  substantially,  a  contract  of  lease, 
whatever  the  legal  result  of  that  may  be  on  the  pecuniary  question  raised. 

I  next  look  at  the  stipulations  with  reference  to  the  payment  of  rent.     The  entry  is 
at  Martinmas,  and  for  the  first  year  nothing  but  lordships  are  payable.     That  is  usually 
the  case  where  the  field  has  not  been  previously  wrought,  as  it  is  impossible  to  tell,  at 
the  outset,  how  much  or  how  little  can  be  raised,  and  some  time  must  elapse  before  the 
works  and  machinery  are  in  operation.     After  that  there  is  to  be  a  fixed  rent  of  £100, 
payable  half-yearly,  with  the  option  already  mentioned.     By  the  subsequent  agreement, 
the  lordship  on  the  parrot  coal  is  increased,  and  [729]  ^^^  fixed  rent  is  likewise  increased, 
and  there  is  a  bonus  of  £1000  payable  to  the  landlord.     It  has  not  been  explained  why 
that  increase  of  rent  was  agreed  to  by  the  tenants,  but  no  doubt  they  had  good  reasons 
for  what  they  did,  and  it  appears  that  they  got  right  to  work  an  additional  portion  of 
the  mineral  field,  the  value  of  which  seems  to  have  been  found  greater  than  had  at 
first  been  anticipated.     Article  5  of  the  agreement  bears  that  "  the  foresaid  increased 
fixed  rent  and  increased  optional  royalty  shall  be  held  to  have  commenced  as  on  the 
said  23d  day  of  January  I860,''  and  that  "the  second  party,  the  tenants,  shall,  at  the 
term  of  Whitsunday  next  (15th  May  1860),  and  at  each  subsequent  term  of  Whit- 
sunday during  the  currency  of  said  tack  or  lease,  pay  to  the  said  first  party,  the  land- 
lord, or  his  successors,  the  sum  of  £350,  being  the  increased  optional  fixed  money  rent 
as  aforesaid,  declaring  that  at  Martinmas  next,  and  at  the  term  of  Martinmas  of  each 
year  thereafter  during  the  currency  of  said  tack  or  lease,  the  lordship  payable  on  the 
several  minerals  for  the  twelve  months  preceding  shall  be  reckoned  up ;  and  the  amount 
thereof,  so  far  as  the  same  shall  be  found  to  exceed  the  said  sum  of  £350,  shall  there- 
ai>on  be  paid  by  the  tenants  to  the  landlord  at  said  term  of  Martinmas  in  each  year  yet 
to  run  of  said  lease,  as  in  full  of  each  year's  rent  and  lordships." 

The  material  thing  to  be  here  noticed  is  that,  though  the  whole  fixed  rent  was  to  be 
payable  at  Whitsunday,  the  rent  for  the  year  was  not  to  be  ascertained  till  Martinmas, 
and  the  payment  of  £350  was  to  be  looked  upon  as  a  payment  to  account  of  the  year's 
rent.  The  result  of  that  is,  that  the  rent  is  payable  once  a  year  at  Martinmas,  in  the 
shape  of  lordships,  subject  to  deduction  of  the  payment  made  at  Whitsunday  to  account. 
The  object  of  the  fixed  rent  in  such  leases  is,  it  is  well  known,  simply  to  compel  a 
certain  extent  of  working.  The  rent  the  landlord  really  looks  for  is  the  larger  amount 
of  lordships. 

In  that  state  of  matters,  my  opinion  as  to  the  legal  rights  of  parties  is,  that  the  rent 
for  tlie  whole  year,  t,e.  the  amount  of  lordships  as  ascertained  at  Martinmas,  is  to  be 
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dealt  with  in  the  same  way  as  if  the  one-half  thereof  had  heen  payable  at  Whitsunday 
and  the  other  half  at  Martinmas. 

The  contention  of  the  one  party,  however,  is,  that  assuming  the  rent  to  he  legally 
due  half-yearly,  the  one-half  vested  in  the  deceased  the  same  as  if  the  subject  bad  been 
an  arable  farm.  The  other  party  contends  that  the  rent  is  to  be  dealt  with  in  the  same 
way  as  house  rent,  in  which  view  the  rent  vested  at  once,  and  therefore  the  whole  rent 
for  the  year  would  go  to  the  executor.  In  regard  to  an  agricultural  farm,  the  rent  is 
held  to  be  due  at  the  legal  terms  of  Whitsunday  and  Martinmas,  though  the  payment 
is  postponed ;  and  the  same  as  regards  grass.  It  has  been  so  decided,  on  the  footing, 
apparently,  that  the  rent  is  the  rent  of  the  crop  of  the  year,  and  naturally  follows  the 
expenditure  of  seed  and  labour.  That  is  clear  enough  as  regards  arable  land  :  it  is  not 
80  clear  on  principle  as  regards  grass  lands,  but  it  has  so  been  held.  It  has  been 
decided  with  regard  to  houses  that  the  first  term's  rent  vests  at  entry,  and  among  the 
reasons  given  for  so  deciding  was  the  analogy  of  grass  farms.  I  doubt  if  there  be  any 
such  analogy.  If  the  question  were  open  it  would  be  difficult  to  say  that  anything 
decided  in  respect  to  arable  or  grass  farms  necessarily  or  even  naturally  led  to  Uie 
decision  in  regard  to  the  rents  of  houses.  But  that  decision  is  not  to  be  gone  beck 
upon,  so  far  as  houses  are  concerned,  after  the  rule  has  been  acted  on  for  so  many  yeui 

But  coming  to  the  question  in  regard  to  mineral  rents,  it  appears  never  to  have  been 
expressly  decided.  It  is  rather  remarkable  that  it  should  not  have  been  decided, 
because  mineral  leases  are  not  new,  though  the  general  practice  of  inserting  an  option 
to  exact  lordships  may  be  comparatively  modern.  The  question  really  comes  to  be, 
whether  we  are  to  follow  the  analogy  of  arable  and  grass  farms,  or  the  analogy  d 
house  rents.  I  am  humbly  of  opinion  that  there  are  no  good  grounds  for  applying  the 
rule  of  house  rents  here.  The  great  reason  for  the  decision  in  regard  to  {^ricultonl 
farms  was,  that  the  postponement  of  the  term  of  payment  is  simply  for  the  purpoee  of 
enabling  the  tenant  to  realise  the  crop  out  of  which  he  is  to  pay  his  rent,  and,  theiefoie, 
the  postponement  of  the  term  should  not  affect  the  legal  result  that  would  otherwee 
follow.  The  case  is  very  much  the  same  in  respect  to  minerals.  Until  they  are  soM 
the  tenant  has  not  the  proceeds  out  [730]  ^^  which  to  pay  the  rent,  any  more  than  the 
agricultural  tenant  has.  £very  one  knows  that  minerals  are  not  sold,  day  by  day,  aD 
the  year  over.  There  are  times  when  the  demand  is  greater,  and  the  market  more 
favourable  than  at  other  times.  There  are  times  when  it  would  be  ruinous  to  force 
sales,  and  times  when  it  would  be  unprofitable  to  work  extensively.  A  great  part  d 
the  minerals  may  be  sold  in  one-half  of  the  year,  and  till  the  end  of  the  year  yss 
cannot  tell  what  the  whole  year's  produce  is  to  be.  An  additional  reason  for  postpooe- 
ment  is  that,  till  the  year  is  closed,  the  landlord  has  not  the  means  of  knowing  wh^er 
it  is  for  his  interest  or  not  to  exercise  his  option  of  exacting  lordships  in  place  of  fixed  rent 

Now,  by  this  lease,  the  fixed  rent  is  payable  at  Whitsunday,  and,  but  for  the 
stipulation  as  to  ascertaining  the  amount  of  the  lordship  at  Martinmas,  the  J&350  would 
have  been  a  forehand  payment,  and  gone  entirely  to  the  executor.  But  it  is  expressij 
stipulated  that  the  rent  of  the  two  half-years  is  not  to  be  ascertained  till  Martins^; 
and  the  legal  consequence  of  that  is,  I  think,  the  same  as  if  the  stipulated  rent  for  the 
year  had  been  expressly  declared  to  be  the  gross  amount  of  the  lordships,  payable  cm- 
half  at  Whitsunday,  and  the  other  half  at  Martinmas. 

It  was  said  in  argument  that  the  only  reason  for  calling  Whitsunday  and  Mutinisas 
the  legal  terms  is,  that  they  had  been  recognised  as  such  in  regard  to  agricultural  and 
grass  farms.  I  do  not  concur  in  that.  They  have  been  the  legal  terms  all  along  for 
many  other  purposes  besides  payment  of  the  rents  of  farms. 

I  am  thus  disposed,  as  I  have  said,  to  look  at  the  legal  result  here  as  being  the  saste 
as  if  it  had  been  stipulated  that  half  the  rent  of  the  whole  year,  after  taking  the  lord- 
ships into  account,  was  to  be  payable  at  Whitsunday,  and  the  other  half  at  Martinm^ 
The  only  alternative  would  be  to  hold  that  the  rent  vested  de  die  in  diem.  There  is  a 
great  deal  less  analogy,  and  no  reason  or  expediency,  in  favour  of  that  view.  It  may 
be  equitable  enough  so  to  deal  with  the  interest  of  money.  But  it  would  not  be  equit* 
able  so  to  deal  with  rent  in  such  a  case  as  this,  because  the  rent  could  not  accme  in 
365  equal  parts,  as  the  minerals  may  produce  largely  in  one  portion  of  the  year,  and 
not  in  the  other.  If  the  proprietor  should  happen  to  die  at  Whitsunday,  and  there 
had  been  a  stagnation  of  trade  during  the  winter,  little  or  nothing  would  go  to  the 
executor ;  while,  if  all  the  sales  had  been  in  the  previous  half-year,  the  whole  would  go 
to  him. 
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The  result,  therefore  ia, — holding  the  Whitsunday  rent  to  consist  of  half  the  whole 
rent  as  ascertained  at  Martinmas, — that  one-half  goes  to  the  executor,  and  the  other 
half  to  the  heir.  Though  the  matter  has  never  been  expressly  decided,  I  am  satisfied 
this  result  is  much  more  in  accordance  with  general  practice  than  any  other  rule  that 
could  be  adopted. 

As  regards  the  second  question,  which  concerns  the  minerals  not  sold,  I  am  of 
opinion  that  the  state  of  these  minerals  at  the  date  of  the  death  has  nothing  to  do  with 
the  question.  Minerals  brought  to  the  surface  and  not  sold  are  the  property  of  the 
tenant,  subject  always  to  the  landlord's  hypothec.  Although  they  have  been  brought 
to  the  surface,  this  has  been  done  by  the  labour  of  the  tenant,  and  they  are  in  no 
different  position  than  if  they  had  been  below  ground,  instead  of  above,  in  any  question 
between  heir  and  executor.     Ajiy  other  view  would  be  clearly  inequitable. 

The  conclusion  I  arrive  at  on  the  whole  matter  is,  that  one-half  of  the  whole  year's 
rent  consisting  of  lordships,  as  ascertained  at  Martinmas,  goes  to  the  heir,  and  the  other 
half  to  the  executor,  the  fixed  rent  paid  at  Whitsunday  being  brought  into  the  account- 
ing in  the  same  way  as  if  nothing  had  been  payable  or  paid  till  Martinmas. 

Lord  Ardmillan  concurred. 

Lord  Kinloch. — By  the  deeds  executed  between  the  late  Mr.  Durham  Weir  and 
Messrs.  Kussel,  Mr.  Durham  Weir  "sets  and  in  tack  and  assedation  lets"  the  coal, 
ironstone,  iron  ore,  limestone,  and  fire-clay  in  the  lands  of  Boghead  and  Fallside  for 
thirty  years  from  Martinmas  1849,  with  the  usual  powers  of  working.  For  this  right 
the  lessees  became  bound  to  pay,  in  the  option  of  the  landlord,  a  [731]  fixed  rent  (so 
expressly  called)  of  J&350,  payable  at  Whitsunday  yearly,  or  a  lordship  of  so  much  per 
ton  "  on  the  several  minerals  raised,  sold,  and  carried  off  or  consumed  on  the  ground 
(except  colliers'  coal  and  others  foresaid)  in  the  preceding  year,"  payable  at  Martinmas 
yearly.  The  fixed  sum  of  £360  was  always  to  be  paid  at  Whitsunday;  and  if  at 
Maitinmas  the  lordships  for  the  preceding  year  were  found  to  exceed  this  amount,  they 
were  to  be  paid  under  deduction  of  this  sum. 

Mr.  Durham  Weir,  the  landlord,  died  on  3l8t  May  1869.  At  Whitsunday  im- 
mediately previous  he  had  received  the  fixed  sum  of  £350.  At  Martinmas  it  was 
found  that  the  lordships  for  the  preceding  year  on  minerals  disposed  of  amounted  to 
£2317,  16s.  8d.,  or,  deducting  the  sum  of  £350,  to  £1967,  16s.  8d.  Mr.  Durham 
Weir  left  a  trust-disposition  conveying  to  the  trustees  named  in  it  his  whole  personal 
property.  The  question  now  arises,  what  are  the  respective  rights  in  the  above  lord- 
ships of  these  trustees,  as  his  disponees  and  executors,  and  of  Mr.  Robert  Weir  Durham, 
who  succeeds  as  proprietor  in  entail  to  the  estates  of  Boghead  and  Fallside  ?  In  other 
words  (for  so  the  question  is  convertible),  what  are  the  respective  rights  in  this  matter 
of  heir  and  executor  ? 

I  consider  the  question  to  be  determinable  on  the  footing  of  the  right  given  by  Mr. 
Durham  Weir  to  Messrs.  Bussel  having  tbe  proper  legal  character  of  a  lease.  It  is  so  in 
form  and  expression,  in  conventional  estimation,  and  I  think  in  legal  principle  also.  It 
is  a  right  to  the  use  of  the  lands,  for  a  particular  purpose,  for  a  term  of  years.  The  use 
no  doubt  implies  the  destruction,  to  a  certain  extent,  of  the  substance  of  the  property. 
But  this,  which  is  a  not  an  uncommon  circumstance,  does  not  prevent  the  contract 
being,  what  it  calls  itself  and  is  commonly  reckoned,  a  proper  lease.  I  can  find  no 
other  legal  category  in  which  to  place  it. 

Again,  the  lordships  payable  under  this  contract  1  can  consider  nothing  else  than 
rent,  in  the  proper  legal  sense  of  the  term.  The  specified  lordships  only  form  the 
means  of  computing  the  sum  of  money  rent  payable  at  Martinmas  yearly.  In  drawing 
these  lordships  the  landlord  is  neither  acting  as  partner  with  the  lessees,  and  as  such 
drawing  a  part  of  the  produce,  nor  as  in  any  other  character  drawing  a  commission  on 
the  sales.  He  is  exclusively  a  landlord  drawing  rent.  The  calculation  of  the  lordships 
is  simply  to  the  effect  of  estimating  the  money  rent  he  is  to  draw.  The  case  must  be 
disposed  of  in  precisely  the  same  way  as  if  a  fixed  sum  of  money  rent  was  payable  at 
Martinmas  yearly.  The  sum  is,  from  its  nature,  fluctuating ;  but  it  is  fluctuating  in 
amount  only.     In  legal  character  it  is  a  money  rent,  and  nothing  else. 

In  regard  to  the  sum  of  £350  payable  always  at  Whitsunday,  it  comes,  after  the 
lordships  are  estimated  at  Martinmas,  to  be  nothing  but  a  pa3rment  to  account.  It  is 
the  same  as  if  the  rent  was  all  a  lordship ;  with  this  sum  an  instalment  of  the  whole 
amount,  paid  during  the  currency  of  the  year. 

In  this  state  of  things  the  question  arises,  how  the  money  rent  thus  payable  at 
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Martinmas  yearly  is  to  be  dealt  with  as  between  heir  and  executor  f  We  have  on  this 
point  no  express  decision  to  govern  our  course,  and  must  determine  the  case  according 
to  a  sound  application  of  general  principles. 

In  the  case  of  arable  farms  the  rule  is  well  settled.  The  rent  is  held  paid  for  the 
crop,  and  one-half  is  considered  legally  due  at  Whitsunday,  the  other  half  legally  due 
at  Martinmas  of  the  year  in  which  the  crop  is  reaped,  to  whatever  after  term,  its 
payment  is  conventionally  postponed.  Hence,  if  the  proprietor  survive  Whitsunday  of 
that  year,  he  transmits  one-half  of  the  year's  rent  to  his  executors,  even  though 
conventionally  not  payable  till  Martinmas  or  some  after  term. 

The  same  principle  has,  in  substance,  been  applied  in  the  case  of  grass  farms.  The 
grass  has  been  considered  the  crop ;  and  survivance  of  the  Whitsunday  of  the  year's 
crop  has  been  considered  sufficient  to  transmit  to  the  landlord's  executors  one-half  of 
that  year's  rent.  Hence  has  arisen  a  result,  which  at  first  sight  appears  anomalous, 
that  where  entry  is  made  to  a  grass  farm  at  Whitsunday,  the  first  half-year's  rent  is 
considered  due  at  the  moment  of  entry,  and  transmits  to  executors.  This,  howeva,  is 
just  following  out  the  principle  which  makes  Whitsunday  always  the  term  when  the 
first  half-year's  rent  is  legally  due.  So  exactly  it  will  happen  if  the  entry  is  in  April 
previous.  The  first  half-year's  [732]  ^^^  ^^^  ^  legally  due  at  the  Whitsondaj 
immediately  following.  So,  if  at  any  previous  date  within  the  year.  If  the  enti; 
could  be  supposed  to  be  at  Martinmas  previous,  the  principle  would  still  make  the  fiist 
half-year's  rent  legally  due  at  the  succeeding  Whitsunday. 

Houses  present  a  case  having  an  essentially  different  character ;  for  here  the  ptj* 
ment  was  not  for  crop,  but  occupation ;  and  there  are  strong  reasons  why  the  dirisbn 
should  be  made,  on  the  footing  of  a  debt  becoming  due  de  die  in  diem,  and  therefoie  to 
be  apportioned  according  to  the  respective  periods  of  possession.  But  the  law  has  not 
so  proceeded,  but,  holding  the  case  as  still  one  of  termly  pajrment,  has  applied  to  housei 
the  rule  applicable  to  grass  farms.  So  it  was  done  in  the  well-known  and  much-ahused 
case  of  Binny  v,  Binny,  28th  January  1820.  Under  this  decision  I  hold  it  settled  thai 
where  entry  on  a  yearly  lease  is  made  to  a  dwelling-house  at  Whitsunday  (the  nsxal 
term  of  entering  to  houses  in  Scotland),  the  first  half-year's  rent  is  legally  due  tbt 
very  day,  so  as  to  transmit  to  the  landlord's  executors.  It  would  seem  to  follow,  hj  ap- 
plication of  the  analogy  of  the  grass  farm,  that  if  a  Martinmas  entry  had  been  made  to 
the  house,  the  first  half-year's  rent  would  be  legally  due,  not  then,  but  at  the  succeeding 
Whitsunday.  I  find  authority  for  so  holding  noted  in  Mr.  Bell's  Book  on  LeaseB, 
4th  edition,  vol.  L  p.  492. 

Having  regard  to  these  and  similar  analogies,  I  come  to  consider  how  the  minenl 
rent  in  this  case,  arising  on  a  Martinmas  entry,  and  due  at  Martinmas  yearly,  is  to  be 
dealt  with  in  the  question  between  heir  and  executor.  I  cannot  apply  to  this  rent  Uie 
principle  applicable  to  a  debt  falling  due  de  die  in  diem ;  for  it  is  a  termly  payment^ 
and  so  must  be  considered  as  legally  due  at  a  term,  whatever  that  term  may  be.  One 
mode  of  dealing  with  it  would  be,  to  regard  the  legal  and  conventional  term  as  one  and 
the  same,  vis.  Martinmas  yearly ;  and  so  to  give  the  whole  year's  rent  to  the  heir,  the 
landlord  not  having  survived  Martinmas.  But  I  do  not  think  that  this  conduskm 
would  tally  with  the  general  principle  applied  to  rents  in  Scotland.  It  would  sees 
anything  but  equitable  to  hold,  that  if  the  landlord  should  live  to  the  very  day  hefoif 
Martinmas,  the  whole  of  the  year's  rent  should  go  to  his  heir,  no  part  to  his  execute. 
It  seems  to  me,  on  the  whole,  to  be  most  consistent  with  legal  principle  to  consider  the 
rent,  like  other  rents,  although  conventionally  payable  at  Martinmas,  to  have  bees 
legally  due  in  two  half-yearly  portions  of  equal  amount,  the  one  at  Whitsunday,  the 
other  at  Martinmas.  In  this  point  of  view,  the  half  due  at  Whitsunday  1869  will 
belong  to  the  trustees  of  the  late  Mr.  Durham  Weir ;  the  half  due  at  Martinmas  to 
Mr.  Weir  Durham,  the  heir  of  entail.     And  so  I  think  we  ought  to  decide. 

Allowance  must,  of  course,  be  made  for  the  payment  of  £350  received  by  the 
proprietor  before  his  death;  and  for  which,  as  going  into  his  general  estate,  his 
executors  are  accountable. 

The  executors  have  clearly  no  right  to  any  part  of  the  lordships  on  minerals  raised 
on  the  hills  but  not  sold  before  Martinmas  1869. 

Lord  President. — I  concur  with  Lord  Deas  in  the  principles  of  law  he  has  stated 
as  applicable  to  the  case,  and  I  come  to  the  same  conclusion  as  I  understand  all  your 
Lordships  do. 

The  following  interlocutor  was  pronounced: — "Find  and  declare  that  the  fiied 


Vm.  MAOPHBasOH,  788.     D.  OP  ABERCORN,  &C.  V.  PRESBY.  OF  EDINBURGH      807 

rent  and  lordships  payable  in  terms  of  the  current  lease  for  the  year  1869  (the  fixed 
rent  at  Whitsunday  of  that  year,  and  the  Lordships  under  deduction  of  the  fixed  rent 
at  Martinmas  following),  fall  to  be  divided  equally  between  the  heir  and  the  executors 
of  the  last  proprietor  of  the  estate,  who  died  on  the  3l8t  May  1869 :  Find  that  the 
total  amount  of  the  said  lordships,  ascertained  at  the  said  term  of  Martinmas  for  the 
year  1869,  amounted  to  ^2317,  16s.  8d.,  but  became  payable  by  the  tenants  only  under 
deduction  of  the  said  fixed  rent,  which  had  been  paid  to  the  last  proprietor  at  the  said 
term  of  Whitsunday,  or  at  least  before  his  death  :  Find  and  declare  that  the  party  of 
the  second  [733]  P^^^  is  entitled  to  payment  of  £1158,  18s.  4d.,  being  one-half  of  the 
said  total  amount  of  lordships,  and  that  the  parties  of  the  first  part  are  entitled  to 
payment  of  £808,  18s.  4d.,  being  the  other  half  of  the  said  total  amount  of  lordships 
after  deducting  the  sum  of  £350,  being  the  amount  of  fixed  rent  payable  at  the  said 
term  of  Whitsunday,  and  paid  to  the  deceased  proprietor  before  his  death :  Find  that 
the  parties  of  the  first  part  have  no  right  to  any  lordships  on  minerals  raised  to  the 
surface  prior  to  the  said  term  of  Martinmas  1869,  but  not  payable  in  terms  of  the  lease 
till  the  arrival  of  a  term  or  terms  subsequent  to  the  said  term  of  Martinmas  1869,  and 
decern." 

Duncan,  Dbwar,  &  Black,  W.S. — Mackenzie  &  Kbrmack,  W.S  — Agents. 

[Approoedy  Eannatine's  Trs.  v.  Gunninghame,  1872,  10  M.  319.] 


No.  143.  VIII.  Macpherson,  733.     17  Mar.  1870.     2d  Div.— Lord  Manor,  I. 

His  Gracb  The  Duke  of  Abbrcorn  and  Sir  William  H.  D.  Cunyngham, 

Bart.,  Suspenders. — Lord-Adv,  Young — Sol-Gen,  Clark — Mackenzie, 

Rev.  Henky  Duff  (Clerk  of  Presbytery  of  Edinburgh),  Eespondent. — 

D,'F.  Gordon — Watson — Cheyne, 

Church — Repairs,  Liahility  for  eapense  of — Presbytery — Possession, — A  presbytery 
decerned  for  the  expense  of  repairing  a  church  against  the  four  valued  rent  heritors 
in  a  parish  which  contained  a  parliamentary  burgh  and  upwards  of  500  feuars. 
Erom  time  immemorial  the  valued  rent  heritors  had  let  the  seats  in  the  area  of  the 
church,  and  applied  the  proceeds  in  repairing  the  church  and  manse,  making  up  any 
deficiency  by  a  voluntary  assessment  among  themselves,  in  proportion  to  the  respect- 
ive amounts  of  their  valued  rents.  The  Court  being  of  opinion  that  the  presbytery 
were,  in  these  circumstances,  justified  in  pronouncing  the  decree  against  the  valued 
rent  heritors  alone,  refused  a  suspension  of  the  decree  brought  by  two  of  the  valued 
rent  heritors,  on  the  ground  that  the  assessment  ought  to  have  been  imposed  according 
to  the  real  rent,  reserving  to  the  suspenders  any  right  of  relief  competent  to  them 
against  the  feuars. 

Question  (jper  Lord  Neaves),  whether  the  long  possession  of  advantages  and  recognition 
of  burdens  in  a  church,  will  not  be  equivalent  to  a  formal  allocation. 

StaitUe — Parochial  Assessment, — Observations  (per  Lord  Cowan),  on  the  33d  section  of 
the  Lands  Valuation  (Scotland)  Act  (17  &  18  Vict.  c.  91),  as  to  the  imposing  of 
parochial  assessments  on  real  rent. 

Ante,  vol.  vii.  p.  875. 

This  was  a  suspension  at  the  instance  of  the  Duke  of  Abercorn  and  Sir  W.  H.  D. 
Cunyngham,  two  of  the  valued  rent  heritors  of  the  parish  of  Duddingston,  of  a  charge 
given  them  by  the  Rev.  Henrj  Dufi",  collector  appointed  by  the  Presbytery  of  Edin- 
burgh, on  a  decree  of  that  Presbytery,  for  the  cost  of  repairs  on  the  church  of 
Duddingston. 

On  26th  April  1865  the  Presbytery  approved  of  certain  estimates  for  the  repairs, 
but  delayed  remitting  to  the  respondent  to  make  out  a  scheme  of  division  of  the  expense 
until  the  work  was  finished.  On  31st  January  1866,  when  the  repairs  had  been 
completed,  the  Presbytery  found  that  the  expense  was  £669,  18s.  9|d.,  approved  of  a 
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scheme  of  division,  and  decerned  against  the  complainers  and  the  other  valued  rent 
heritors  for  payment  of  their  respective  shares,  on  which  decree  the  charge  sou^t  to 
be  suspended  was  given. 

The  suspenders  averred  that  no  notice  had  been  given  them  of  the  meeting  of  26th 
April  1865,  and  that  they  had  never  been  required  to  choose  persons  to  tax  the 
parishioners  for  the  expense  of  the  repairs.  They  further  averred, — "  The  parish  of 
Duddingston  is  large  and  extensive.  It  includes,  with  a  trifling  exception,  the  whole 
of  the  large  and  populous  burgh  or  town  of  Portobello.  The  population  of  the  said 
burgh  or  town  amounted  at  the  last  census,  in  1861,  to  4366,  and  the  number  of 
heritors  in  that  part  [734]  of  ^^  which  is  situated  within  the  parish  is  500  or  thereby, 
a  large  proportion  or  nearly  the  whole  of  whom  hold  their  subjects  in  feu.  The 
number  of  heritors  in  the  whole  parish  is  550  or  thereby,  while  there  are  only  the 
four  heritors  mentioned  in  article  4  hereof  entered  in  the  cess-books.  The  yearly  rent 
or  value  of  the  landward  part  of  the  parish  is  £9279,  15s.  6d.,  or  thereby;  and  the 
yearly  rent  or  value  of  the  heritors  in  that  part  of  Portobello  within  the  parish  amoimtB 
to  £26,072,  14s.  or  thereby.  The  North  British  Railway  passes  through  the  parish 
for  3  miles  and  28  chains  or  thereby,  and  the  yearly  real  rent  or  value  of  the  said 
railway  situated  in  the  parish  is  £1455  or  thereby.  This  sum  of  £1455  is  not  included 
in  the  sums  of  real  rent  above  mentioned.  The  yearly  real  rent  or  value  of  the  Doke 
of  Abercom's  property  in  the  parish  is  £6617,  18s.  5d.  or  thereby,  which  indudee 
£50  derived  from  a  quarry.  The  yearly  rent  or  value  of  Sir  William  Hanmer  Dick 
Cunyngham's  property  in  the  parish  is  £1156,  15s.  6d.  or  thereby." 

The  respondent  averred  that  previous  to  26th  April  1865  the  heritors  had  declined 
to  procure  estimates  or  execute  the  repairs.  He  further  averred, — "  The  area  of  the 
church  of  Duddingston  was  divided  or  allocated  among  the  heritors  of  the  old  valua- 
tion, and  from  time  immemorial  the  expense  of  repairing  the  church  has  been  borne  hy 
these  heritors  alone,  and  they  have  kept  the  management  of  the  church  entirdj  is 
their  own  hands.  With  the  exception  of  certain  pews  appropriated  to  the  AbeieoiB 
and  Prestonfield  families,  the  whole  area  of  the  church  has  from  time  immemorial  bees 
let  by  the  valued  rent  heritors,  the  sums  derived  from  the  seat-rents  and  from  mortcbth 
dues  having  been  handed  over  from  time  to  time  by  the  kirk-treasurer  to  the  coe- 
missioner  for  Lord  Abercorn,  on  behalf  of  the  valued  rent  heritors,  and  by  him  applied 
in  payment  of  repairs  upon  the  church,  manse,  and  schoolhouse,  church-officer's  salary,' 
&c.  *^  In  1860  the  greater  portion  of  Portobello  was  disjoined  from  Duddingston,  smI 
erected  into  a  quoad  sacra  parish,  under  the  8th  section  of  7  &  8  Vict,  c  44." 

The  suspenders  pleaded ; — (2)  The  said  deliverances  or  decrees  were  illegal,  in 
respect  that  they  were  pronounced  without  due  notice  being  given  to  the  suspendeis 
and  the  other  heritors,  and  without  requiring  the  heritors  to  elect  and  choose  pencns 
for  making  the  taxation  that  might  be  required  for  the  repair  of  the  church.  (3)  1b 
the  peculiar  circumstances  of  the  parish  of  Duddingston,  which  are  above  set  foith. 
the  expenses  of  the  repairs  of  the  parish  church  are  not  a  burden  upon  the  suspenden 
and  the  other  two  heritors  whose  names  appear  in  the  cess-books  according  to  thei; 
valued  rent,  but  are  a  burden  upon  the  whole  heritors  of  the  parish,  according  to  the 
real  rents  of  their  lands  and  heritages,  as  ascertained  in  terms  of  the  Lands  Yalust»3: 
Act,  exclusive  of  the  proceeds  from  minerals  and  of  feu-duties. 

The  respondent  pleaded; — (1)  The  suspenders  are  bound  to  call  the  other  hentoR 
of  the  parish  as  parties  to  the  process.     (2)  The  reasons  of  suspension  ought  to  be 
repelled,  in  respect  that  the  suspenders,  if  dissatisfied,  were  bound  to  bring  the  decree 
of  26th  April  1865  under  the  review  of  the  Court  while  matters  were  still  entire,  and 
that  they  failed  to  do  so.     (3)  According  to  the  law  and  practice  of  the  Church  Comts, 
the  Presbytery  of  P^linburgh  were  entitled  to  take  estimates  for  the  repairs  upon 
Duddingston  Church,  on  failure  of  the  heritors  to  do  so,  and  thereafter  to  enter  into 
contracts,  and  to  decern  against  the  heritors  for  their  respective  proportions  of  the 
expense  of  the  repairs,  and  their  procedure  throughout  was  regular  and  l^al.     (4)  In 
the  circumstances  of  the  parish,  and  in  respect  of  the  allocation  and  usage  condesoesded 
on,  or  of  one  or  other,  the  burden  of  maintaining  the  parish  church  of  Duddingston 
falls  [735]  to  be  borne  by  the  heritors  of  the  parish  in  proportion  to  the  valued  rente 
of  their  respective  properties.     (5)  At  least,  the  Presbytery  were  justified  in  so  finding, 
in  respect  of  the  usage  condescended  on. 

A  proof  was  led,  the  substance  of  which  appears  from  the  note  of  the  Lord  Ordinaiy, 
and  the  opinions  of  the  other  Judges. 
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On  9th  March    1869,   the   Lord   Ordinary   (Manor),   sustained  the  reasons  of 
suspension.'*^ 


*  "  KoTE. — The  point  at  issue  in  this  case  is  the  liability  of  the  complainers,  the 
Duke  of  Abercom  and  Sir  William  Hanmer  Dick  Cunyngham,  for  their  proportional 
shares  of  the  expenses  of  repairing  the  parish  church  of  Duddingston,  as  decerned  for 
by  a  minute  or  decree  of  the  Presbytery  of  Edinburgh,  dated  31st  January  1866.  By 
that  decree,  following  upon  previous  decrees  and  deliverances  under  which  the  necessary 
repau's  were  ordered  and  executed,  the  Presbytery  found  that  the  expenses  of  repairing 
the  church  of  the  parish  of  Duddingston,  including  the  sum  of  X36, 18s.,  as  the  expense 
of  collecting  and  administering  the  same,  amounts  to  £669,  18s.  9Jd. ;  found  the 
heritors  of  the  said  parish  liable  for  the  said  sums  in  proportion  to  the  valued  rents  of 
their  respective  properties;  approved  of  a  scheme  of  division  and  allocation  of  the 
amount  decerned  for  among  the  heritors  of  the  parish,  according  to  the  valued  rents  of 
their  respective  properties,  as  prepared  by  the  respondent  (Mr.  Duff),  the  clerk  of  the 
Presbytery ;  appointed  the  respondent  to  collect  from  the  heritors  the  sums  so  allocated 
upon  each  of  them ;  and  decerned  and  ordained  the  heritors  to  make  payment  of  the 
sums  so  allocated  upon  each  of  them  respectively,  as  follows,  viz. : — 

The  Marquis  of  Abercom      ....    £571     3     5 
Sir  William  Hanmer  Dick  Cunyngham         .  .         90  16     9 

William  Jamieson^s  heirs      .  .  .  3  12     8 

Humphrey  Graham,  Esq.       .  .  .  4     5  11^ 

being  the  proportions  effeiring  to  the  valued  rents  of  their  respective  properties  in  the 
said  parish. 

"  A  charge  given  upon  this  decree  was  immediately  met  by  the  present  suspension, 
at  the  instance  of  the  complainers,  the  Duke  of  Abercorn  and  Sir  William  Dick 
Cunyngham,  who  maintain  that  in  the  peculiar  circumstances  of  the  parish  of 
Duddingston  the  expenses  of  the  repairs  of  the  parish  church  are  not  a  burden  upon 
them  and  the  other  two  heritors  whose  names  appear  in  the  cess-books  of  the  county, 
according  to  their  valued  rent,  but  are  a  burden  upon  the  whole  heritors  of  the  parish, 
according  to  the  real  rents  of  their  lands  and  heritages,  as  ascertained  in  terms  of  the 
Valuation  of  Lands  Act.  With  reference  to  the  number  of  real  rent  heritors  in  the 
parish,  the  complainers  state  that  these  have  of  late  years  been  very  largely  increased 
by  the  rise  of  the  populous  burgh  or  town  of  Portobello,  the  whole  of  which,  with  a 
trifling  exception,  is  locally  situated  within  the  parish  of  Duddingston,  though  the 
greater  part  of  it  was,  in  or  about  the  year  1860,  disjoined  from  Duddingston,  and, 
along  with  a  portion  of  the  adjoining  parish  of  South  Leith,  erected  into  the  quoad 
sacra  parish  of  Portobello.  The  number  of  individual  proprietors  or  feuars  in  the  part 
of  Portobello  still  remaining  within  the  parent  parish  is  not  very  clearly  brought  out 
either  in  the  record  or  proof,  but  there  is  no  doubt  that  it  is  a  considerable  number. 
For  the  purposes  of  the  present  question  it  is  not  necessary  that  it  should  be  defined 
with  perfect  precision,  and  such  averments  as  have  been  made  on  the  subject  in  the 
7th  reason  of  suspension  are  admitted  by  the  respondents  to  be  correct.  The 
complainers  state  that  there  is,  on  the  whole,  a  large  number  of  small  heritors  in  the 
parish  of  the  class  of  feuars,  while  the  only  heritors  whose  names  appear  on  the  cess- 
Toll  are  the  four  among  whom,  as  above  mentioned,  the  Presbytery  have  allocated  the 
expenses  of  repairing  the  church ;  and  on  these  grounds  they  contend  that  the  burden 
of  the  repairs  ought  to  be  laid  on  all  the  heritors  of  the  parish  in  proportion  to  their 
real  rent,  according  to  the  rule  established  in  the  cases  of  Peterhead  and  Mauchline. 

''For  the  respondents,  on  the  other  hand,  it  is  contended  that  the  reasons  of 
[736]  suspension  should  be  repelled,  and  the  expense  of  repairing  the  church  laid 
exclusively  upon  the  heritors  of  the  valued  rent,  in  respect  that  the  area  of  the  church 
was  divided  or  allocated  among  those  heritors  according  to  their  respective  valuations, 
and  that  from  time  immemorial  the  burden  of  repairs  has  always  been  borne  by  them 
alone,  and  that  they  have  kept  the  management  of  the  church  entirely  in  their  own 
h^pds.  Had  it  been  clear  as  matter  of  fact  that  the  area  of  the  church  was  at  some 
former  time  divided  or  allocated  among  the  heritors  in  proportion  to  their  respective 
valued  rents,  the  assessments  for  keeping  the  fabric  in  repair  would  now  have  been 
leviable  from  them  according  to  the  same  proportion,  that  being  expressly  provided  for 
by  the  terms  of  the  33d  section  of  the  Valuation  Act.  But  from  the  proof  which  has 
been  led  it  appears  that  the  area  of  the  church,  which  is  one  of  great  antiquity,  has 
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[736]  '^o  respondent  haying  reclaimed,  the  Court,  on  11th  Jnne  1869,  repelled 
hifi  pleas  in  so  far  as  excluding  consideration  of  the  merits,  and  [737]  superseded  the 
process,  to  allow  him,  if  so  advised,  an  opportunity  of  bringing  the  feuars  into  the  field 
{AntCy  vol.  vii.  p.  876.) 

never  been^so  divided^or  allocated,  or  at  leastjfchat  no  trace  has  been  found  in  the 
records  of  the  parish,  or  elsewhere,  of  any  such  division  or  allocation.  At  the  present 
moment  the  only  two  heritors  who  have  seats  appropriated  to  them  are  the  Duke  of 
Abercom  and  Sir  William  Dick  Gunyngham, — the  former  of  whom  has  a  small  loft, 
and  the  latter  a  front  seat  in  one  of  the  galleries,  and  there  is  no  evidence  whatever  to 
shew  how  these  sittings  were  originally  allotted  to  them.  The  other  two  hentois 
whose  properties  stand  valued  in  the  cess-books  have  no  seats  assigned  to  them  at  all; 
and,  with  exception  of  the  portions  of  the  area  possessed  by  the  Abercom  and  Preston- 
field  families,  all  the  other  seats,  both  in  the  galleries  and  body  of  the  church,  are  1^ 
indiscriminately  for  rent  to  the  parishioners  and  all  comers.  The  letting  of  the  seats 
has  been  managed  by  an  officer  of  the  kirk-session  called  the  kirk-treasurer  ;  and  Mz. 
David  Scott,  who  has  held  that  office  for  the  last  ten  years,  and  whose  father  before 
him  held  it  for  upwards  of  fifty  years,  is  very  distinct  in  his  evidence  as  to  the  practice 
which  has  prevailed.  He  states  that  till  lately  the  Duke  of  Abercom's  tenants  hare 
paid  rents  for  their  seats  like  other  people,  and  it  was  only  in  1847  that  they  were 
relieved  of  that  charge,  in  consideration  of  the  large  assessment  imposed  on  them  under 
the  Poor-Law  Act 

"  From  this  alone  it  is  obvious  that  the  church  of  Duddingston  stands  in  a  very 
anomalous  and  exceptional  position,  since  the  letting  of  seats  in  a  country  parish  chmdi, 
whether  for  the  purpose  of  maintaining  the  fabric  or  for  raising  a  revenue  for  parochial 
purposes  generally,  is  altogether  illegal,  and  cannot  be  supported  by  custom  or  usage, 
however  long  continued.  But  the  proof  discloses  circumstances  still  more  remarkable 
with  respect  to  the  manner  in  which  the  management  of  this  church  and  parish  has 
been  conducted.  It  appears  from  the  evidence  of  Mr.  Scott,  and  of  Mr.  John  Ord 
Mackenzie,  Lord  Abercom's  commissioner,  as  well  as  from  the  entries  in  the  cash-hooki 
of  the  kirk-treasurer,  and  other  documents  produced,  that  not  only  the  produce  of  the 
seat  rents,  or  seat  maills,  as  they  are  called,  but  all  sums  derived  from  other  sources  of 
every  description — ^including  mortcloth  dues,  payments  for  burial  stances  in  &e 
churchyard,  church-door  collections  prior  to  the  passing  of  the  Poor-Law  Act^  and  eTea 
fines  for  discipline — have  been  in  use  to  be  thrown  into  one  common  fund,  and  applied 
for  support  of  the  poor,  for  ordinary  repairs  on  the  church  and  manse,  and  vaiKne 
other  parochial  expenses.  In  the  book  kept  by  the  kirk-treasurer,  the  whole  sums » 
received  by  him  were  put  to  the  credit  of  the  accoimt,  and  all  expenditure  of  the  kind 
above  stated  was  placed  on  the  debit  side.  From  time  to  time,  any  balance  which 
accumulated  was  paid  over  to  Lord  Abercom's  commissioner  for  behoof  of  him  and  ti» 
other  valued  rent  heritors ;  by  whom  again,  in  their  several  proportions,  it  was  expended 
for  parochial  purposes,  as  occasion  required.  During  the  management  of  the  present 
commissioner  on  the  Abercorn  estates,  which  has  subsisted  for  the  last  nineteen  yeaiS) 
two  such  payments  have  been  made  to  him  by  the  kirk-treasurer,  one  of  £106  in  1851, 
and  another  of  £Si  in  1861 ;  and  that  sum  of  £84  stands  now  in  the  commissioner's 
books  at  the  credit  of  the  valued  rent  heritors.  A  further  balance,  the  amount  of 
which  is  not  [737]  ascertained,  but  supposed  to  be  from  £30  to  £40,  remains  in  the 
hands  of  the  kirk-treasurer. 

"  The  Lord  Ordinary  is  of  opinion  that  all  these  conventional  arrangements,  thougji 
proved  to  have  existed  beyond  the  memory  of  man,  can  have  no  effect  upon  the  present 
question,  which  must  be  decided  by  the  law  of  the  land,  irrespective  of  any  irregnbr 
and  unwarranted  custom,  however  long  continued  and  inveterate  it  may  be.  If  it  he 
the  fact,  which  it  seems  safe  to  assume,  in  absence  of  any  evidence  to  the  contrarT, 
that  the  area  of  the  church  of  Duddingston  was  never  divided  among  the  heritocs 
according  to  their  valued  rent,  the  real  rent,  in  the  present  circumstances  of  the  parish, 
seems  to  be  the  only  rule  which  can  be  applied  to  the  apportionment  of  the  cost  of  the 
repairs  which  have  now  become  necessary. 

"  The  valued  rent  heritors,  though  successful  in  their  contention,  have  not  been 
found  entitied  to  expenses,  because  they  have  all  along  been  parties  to  the  Ulegal  system 
of  management  which  has  hitherto  prevailed,  and  which  alone  has  led  to  any  difificolty 
in  the  decision  of  the  case." 
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The  respondent  having  declined  to  avail  himself  of  this  opportunity,  the  case  was 
reheard. 

The  suspenders  argued; — ^The  Lands  Valuation  Act  (17  &  18  Vict.  c.  91)  sec.  33, 
required  all  parochial  assessments  to  be  levied  according  to  real  rent,  except  where 
there  had  been  an  allocation  of  the  area  of  the  church  accbrding  to  valued  rent.  There 
had  been  no  such  allocation  in  this  case.  The  area  had  been  possessed  by  the  heritors 
pro  iTidiviaOy  and  any  feuar  might  apply  to  the  Sheriff  for  an  allocation.  It  had  been 
decided  that  in  a  parish  like  Duddingston  all  assessments  for  repairing  or  rebuilding 
the  church  fell  to  be  borne  by  the  heritors  according  to  their  real  rents.*  The  fact 
that  the  valued  rent  heritors  had  for  sometime  back  voluntarily  contributed  for  the 
repairs  could  not  fix  on  them  liability  to  pay  the  repairs  in  all  time  to  come. 

The  respondent  replied ; — There  had  been  a  virtual  allocation  of  the  area  of  the 
church  of  Duddingston  among  the  valued  rent  heritors.  The  case  thus  fell  within  the 
exception  in  the  Valuation  Act.  Even  had  it  been  otherwise,  that  Act  was  not 
conclusive.  It  was  not  a  taxing  Act.t  The  cases  quoted  by  the  complainers  referred 
to  rebuilding  churches.  They  were  unable  to  refer  to  any  case  where  the  burden  of 
repairing  a  church  had  been  imposed  on  a  body  of  feuars  who  had  come  into  existence 
since  the  church  was  built,  and  for  whose  accommodation  it  was  inadequate.  The 
maxim  applied  cujus  est  commodum  ejus  debet  esse  incommodum^  and  the  valued  rent 
heritors  had  all  along  been  in  the  beneficial  enjoyment  of  the  building.  There  was  no 
authority  for  the  complainers'  statement  that  the  feuars  could  demand  a  division.  But 
the  respondent  was  not  required  to  carry  his  argument  so  far.  It  was  undoubted  that 
the  valued  rent  heritors  had  been  in  possession,  and  at  the  least  doubtful  if  the  feuars 
could  demand  an  allocation.  In  these  circumstances  the  Presbytery  were  not  bound  to 
take  the  risk  of  litigation  with  the  feuars,  especially  as  the  feuars  of  Portobello  might 
be  free,  on  the  farther  ground  that  Portobello  was  now  disjoined  from  Duddingston 
quoad  sacra^X  It  was  the  duty  of  the  heritors  to  have  assessed  themselves,  [738]  ^^^ 
had  they  done  so  the  present  question  might  never  have  been  raised,  or  would  have 
been  so  among  the  heritors  inter  ss,  who  were  the  only  parties  interested.  The 
Presbytery  had  no  interest  in  the  matter,  and  had  acted  in  bona  fide.  Their  decree 
ought  therefore  to  be  enforced,  reserving,  if  necessary,  to  the  complainers  any  claim  of 
relief  they  might  have  against  the  other  heritors. 

At  advising, — 

Lord  Justigs-Clerk. — This  is  a  suspension  of  a  charge  proceeding  on  a  decree  of 
the  Presbytery  of  Edinburgh  for  sums  required  for  the  repair  of  the  parish  church  of 
Duddingston.  The  suspenders  do  not  deny  that  they  are  heritors  of  the  parish,  or 
that  the  repairs  were  necessary  ;  but  they  maintain  that  the  assessment  ought  to  have 
been  laid  on  by  the  Presbytery  according  to  the  real  rent  of  property  within  the  parish, 
and  not  according  to  the  valued  rent.  Their  plea  amounts  in  substance  to  a  contention 
that  others  besides  themselves  are  liable  to  the  burden. 

The  importance  of  the  question  thus  raised  is  very  great,  as,  if  the  plea  of  the 
suspenders  is  well  founded,  the  large  and  populous  community  of  Portobello  and  its 
vicinity  will  be  included  in  the  assessment.  Important,  however,  as  it  is  to  the 
heritors,  it  is  of  comparatively  little  importance  to  the  Presbytery,  or  to  the  minister, 
both  of  whom  are  only  concerned  with  seeing  that  the  church  is  sufficiently  repaired. 

Such  being  the  question,  it  is  certainly  to  be  regretted  that  we  should  have  to 
consider  it  in  the  absence  of  the  only  parties  who  have«  any  interest  to  resist  the 
heritors'  plea.  Such  questions  have  no  doubt  been  sometimes  raised  by  way  of 
suspension  of  a  presbytery's  decree  ;  but  generally,  in  similar  cases,  where  the  dispute 
lay  solely  between  the  heritors  themselves,  other  proceedings  have  been  taken  by  the 
heritors  to  bring  all  the  real  parties  into  the  field ;  and  I  am  not  aware  of  any  instance 
of  the  liabilities  to  assessment  of  a  large  body  of  proprietors  being  discussed  and  decided 
in  their  absence.  It  is  true  the  collector  has  declined  to  call  the  proprietors  who  are 
said  to  be  liable  along  with  the  suspenders.     I  cannot  wonder  at  his  declining  to  do  so 

*  Harlaw  v.  Heritors  of  Peterhead,  June  24,  1802,  4  Pat.  App.  356;  Boswell  v. 
Hamilton  (Mauchline  Case),  June  15,  1837,  15  S.  1148;  Macfarlane  t\  Monklands 
Bail  way  Go.  (Slamannan  Case),  Jan.  29,  1864,  ante,  vol.  ii.  519. 

t  M'Laren  r.  Clyde  Navigation  Trustees,  Nov.  17,  1865,  ante,  vol.  iv.  58,  Lord 
Keaves. 

X  Drummond  i?.  Heritors  of  Monzie,  1773,  M.  7920, 
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unless  authorised  to  that  effect  by  the  heritors.  The  allocation  of  the  sums  necessary 
for  the  building  or  the  repair  of  a  church  is  truly  the  concern  of  the  heritors  themsehes, 
as  a  qitasi  corporate  body.  They  have  not  only  the  power  but  the  duty  to  take  all 
necessary  steps  for  this  purpose,  and  to  assess  themselves  in  the  first  instance  as  they 
may  think  according  to  their  several  liability ;  and  it  is  only  when  their  duty  is 
neglected  that  the  Presbytery  have  the  power  to  intervene. 

As  the  heritors,  however,  have  contented  themselves  simply  with  suspending  the 
charge  on  the  Presbytery's  decree,  and  have  taken  no  step  whatever  to  try  this  question 
of  allocation,  we  must  deal  with  the  suspension  in  the  state  in  which  it  comes  before  os. 
In  my  opinion  this  suspension  should  be  refused,  under  a  reservation  to  the 
suspenders  of  their  relief  against  any  other  persons  they  may  consider  liable  to  them. 
I  shall  state  shortly  the  reasons  which  have  led  me  to  that  conclusion. 

It  will  be  kept  in  mind  that  the  assessment  in  question  was  laid  on  for  repairs,  not 
for  rebuilding, — a  very  important  element,  in  my  opinion,  in  the  question  before  ns. 
Questions  as  to  liability  in  such  cases  vary  very  much  according  as  the  rate  is  levied 
for  building  or  for  repairs.  When  a  new  church  is  to  be  built,  the  state  of  the  parish 
is  the  rule,  and  new  rights  will  arise,  new  dimensions  may  be  required,  and  a  new 
allocation  of  the  church  area  may  be  necessary.  But  when  the  question  relates  to 
repairs,  the  state  of  possession  becomes  very  material,  and,  while  it  may  not  foredoae 
the  heritors  from  bringing  in,  if  they  can,  other  proprietors  to  share  their  burdens,  wiU 
afford  to  the  proceedings  of  the  Presbytery  great  support  if  their  procedure  has  been  in 
conformity  with  it. 

Now,  the  state  of  possession  in  this  church  of  Duddingston  has  not  been  doubtfoL 
From  time  immemorial  no  heritor  but  those  whose  representatives  appear  in  this  proces 
have  had  any  share  in  the  possession  or  management  of  [739]  ^^^  church.  They  are 
four  in  number ;  but  two  have  a  very  unimportant  share ;  the  other  two,  Lord  Abercom 
and  Sir  W.  Dick  Cunyngham,  alone  have  had  material  possession  of  the  fabric  and 
material  interest  in  its  concerns,  and  have  alone  furnished  the  expenditure  required  for 
its  maintenance. 

The  management  of  the  fabric  has  been  substantially  the  following : — ^Lord  Aberoon 
has  a  loft  in  the  church,  and  Sir  W.  Dick  Cunyngham  a  seat.  The  remainder  of  the 
church  is  let,  and  the  seat-rents  are  thrown  into  a  common  fund,  placed  under  ^ 
immediate  management  of  the  kirk-session,  but  accounted  for  to  the  heritors,  oat  of 
which  fund  the  fabric  of  the  building  has  been  from  time  to  time  repaired.  The 
accounts  of  Mr.  Guthrie  Wright  carry  back  the  practice  beyond  the  years  of  preecriptioo, 
and  there  is  no  doubt  that  it  has  existed  beyond  the  memory  of  man.  It  appears  alio 
from  these  accounts  that,  when  expenditure  was  required  on  account  of  the  fabric,  it 
was  assessed  on  the  four  heritors  according  to  their  valued  rents. 

What  is  contended  for  is,  that  the  Presbytery  at  their  own  hand  should  have 
inverted  this  state  of  possession,  and  laid  the  burden  on  proprietors  who  have  no  bene- 
ficial use  of  the  fabric,  who  have  never  had  any  interest  in  it,  and  never  can  have  any 
as  long  as  this  inunemorial  usage  lasts. 

I  am  of  opinion  that  the  Presbytery  could  not  be  required  to  do  this  as  a  qualification 
of  the  assessment  required  for  these  repairs ;  but,  on  the  contrary,  that  they  acted  rightly 
in  laying  the  burden  on  those  whom  they  found  in  possession.  This  does  not,  in  my 
opinion,  preclude  the  heritors  inter  ae  from  determining  their  mutual  rights,  nor  foreclose 
them  from  any  claim  of  relief  they  may  have.  My  opinion  goes  no  further  than  this, 
that,  in  a  question  relating  to  repairs,  the  Presbytery  were  warranted  in  proceeding  on  a 
state  of  possession  which  had  existed  from  time  immemorial. 

I  should  have  been  content  with  this  consideration  as  sufficient  to  dispose  of  th^ 
case,  apart  altogether  from  the  words  introduced  into  the  33d  section  of  the  Yaluation 
Act.  But  whatever  ultimate  effect  may  be  given  to  these  words,  they  go  very  far  to 
recognise  the  principle  that  the  actual  possession  of  the  fabric  is  a  material  elemoit  in 
the  question  of  liability  for  repairs.  I  am  not  prepared  to  say  that  the  area  of  this 
church  has  not  been  allocated  in  the  sense  of  the  clause.  Cert^ly  the  whole  area  has 
been  converted  to  the  use  of  the  heritors,  to  the  exclusion  of  all  other  proprietors ;  and 
I  do  not  see  how  the  latter  are  to  be  made  liable  for  assessment,  whUe  they  are  excluded 
from  beneficial  occupation.  But  this  last  is  not  a  question  with  which  the  Presbytery 
had  any  power  to  deal.  That  matter  ought  to  be  raised  between  the  parties  who  have 
an  interest  in  discussing  it. 

I  am  therefore  of  opinion  that  the  Presbytery  were  not  bound  to  decern  against  any 
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but  the  heritors  according  to  their  valued  rent.  Whether  the  case  of  Peterhead 
applies  to  a  case  of  repairs,  and  how  far  the  erection  of  the  quoad  sacra  parish  of 
Portobello  would  modify  the  application  of  that  case,  I  do  not  say.  But  I  think  we 
shall  do  no  more  than  justice  by  sustaining  this  charge,  with  the  reservation  I  have 
mentioned. 

Lord  Cowan. — At  the  former  advising  of  this  cause  I  took  occasion  to  express  the 
views  which  I  entertained  upon  the  matters  which  were  then  argued.  It  is  not  my 
intention  to  resume  that  part  of  the  argument,  or  to  say  more  in  regard  to  it  than  that 
it  was  certainly  my  understanding  that  the  Court,  as  then  constituted,  were  of  opinion 
with  the  Lord  Ordinary  that  there  were  no  such  peculiarities  in  the  history  of  this 
parish  as  to  exclude  the  discussion  of  the  more  general  question  on  the  merits,  viz. 
whether  the  assessment  imposed  by  the  Presbytery  has  been  legally  imposed  on  the 
valued  rent  heritors,  or  whether  it  ought  not  to  have  been  imposed  upon  the  real 
rent  heritors  within  the  parish  ?  To  that  point  I  shall  exclusively  direct  my  observa- 
tions. 

In  the  recent  argument  both   parties  referred  to  section  33  of  the  Valuation  of 
Lands  Act,  17  &  18  Victoria,  c.  91,  as  conclusive  in  their  favour  respectively.     On 
the  one  hand,  the  complainers  maintained  that  there  was,  by  that  enactment,  an  absolute 
provision  rendering  it  imperative  that,  this  being  a  parochial  asse8s-[740]~^^Q^>  ^^  should 
be  imposed  upon  the  real  rent  of  lands  and  heritages.     And,  on  the  other  hand,  the 
respondent  maintained  that,  under  the  proviso,  there  was  specially  excepted  such  an 
assessment  as  the  present  from  the  operation  of  the  statutory  rule  as  to  real  rent,  and 
that  it  was  imperative  that  the  assessment  should  be  laid  on  the  valued  rent  heritors. 
I  cannot  adopt  either  of  those  views.     For,  in  the  first  place,  the  enactment  is  carefully 
limited  to  assessments,  be  they  municipal  or  parochial,  authorised  by  any  Act  of  Parlia- 
ment "  to  be  imposed  or  laid  upon  or  according  to  the  real  rent  of  lands  and  heritages  " ; 
— it  being  provided  that  in  every  such  case  real  rent  or  value  should  be  taken  from  the 
valuation-roll  in  force  for  the  time.     The  purpose  of  the  enactment  plainly  was  not  to 
determine  that  all  assessments  under  Acts  of  Parliament  should  thenceforth  be  leviable 
only  on  the  real  rent,  although  the  Act  authorising  the  assessment  was  silent  as  to 
valued  rent  or  real  rent  being  taken  as  the  basis  of  assessment, — that  being  fixed  other- 
wise than  by  the  Act  itself.     Its  declared  object  solely  was  to  fix  that  the  real  rent, 
when  it  was  prescribed  as  the  rule,  should  in  every  case  be  taken  from  the  real  rent 
inserted  in  the  valuation-roll.     And  entertaining  this  view  of  the  enactment,  I  cannot 
reach  the  conclusion  contended  for  by  the  complainers  that  there  is  an  end  of  the 
present  controversy.     But  as  little  can  I  hold  that,  in  the  circumstances  of  this  parish, 
the  terms  of  the  proviso  settle  the  question  the  other  way,  and  entitle  the  respondent 
to  have  judgment.     The  proviso  is  "  that  when  the  area  of  any  parish  church  heretofore 
erected  has  been  allocated  among  the  heritors  according  to  their  respective  valued  rents, 
&c.,  all  assessments  for  the  repair  thereof  shall  be  imposed  according  to  such  valued 
rent."    This  provision  has  special  reference  to  the  case  when  the  area  of  the  parish 
church  has  been  allocated  among  the  heritors,  according  to  their  respective  valued  rents. 
Unless  this  be  admitted  or  be  shewn  upon  the  proof  to  have  been  the  fact,  the  proviso 
has  no  application.     And,  when  that  is  the  case,  an  assessment  for  the  repair  of  the 
parish  church,  as  regards  the  class  of  heritors  upon  whom  it  is  to  impinge,  is  left  to  be 
regulated  by  the  same  rule  as  other  parochial  assessments.     As  to  this,  the  Lord 
Ordinary,  in  his  note,  explains  that  from  the  proof  it  appears  that  the  area  of  this  church, 
which  is  one  of  great  antiquity,  had  never  been  divided  nor  allocated.     In  this  view 
of  the  import  of  the  proof  I  entirely  concur ;  and  had  the  Court  at  the  former  advising 
thought  differently,  the  statute  left  no  option  but  to  have  decerned  that  the  valued  rent 
alone  was  the  rule  of  assessment.     But,  so  far  from  this  course  having  been  adopted, 
the  interlocutor  was  pronounced  by  which,  with  a  view  to  the  discussion  of  the  question 
on  the  merits,*  the  respondent  was  allowed  to  call  the  real  rent  heritors  into  the  field  if 
so  advised.     This  has  not  been  done;  and  the  case  is  now  for  judgment  as  to  the 
validity  of  the  assessment  imposed  on  the  valued  rent  heritors. 

This  parish  church,  the  original  foundation  of  which  cannot  be  traced,  is  stated  in 
the  New  Statistical  Account,  revised  in  1843,  to  have  been,  about  four  years  previously, 
repaired,  enlarged,  and  painted;  but  in  1865  or  1866  it  was  again  found  to  require 
extensive  repairs  ;  and  plans  having  been  obtained  by  the  Presbytery,  an  amount  of 
between  £600  and  £700  required  to  be  provided  for  by  assessment.  This  amount  was 
assessed  upon  the  valued  rent  heritors  by  the  Presbytery ;  and  a  charge  having  been 
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executed  against  these  heritors  for  payment  of  their  respective  proportions,  Uus 
suspension  was  brought  to  try  the  question — whether  the  principle  of  this  assessment 
was  legal, — the  contention  of  the  heritors  being,  that,  as  a  parochial  assessment,  it  was 
leviable  upon  real  rent 

Had  the  question  been  one  as  to  the  rebuilding  of  the  church,  there  does  not  seem 
to  be  room  for  question,  that  the  assessment  to  provide  for  the  expense  would  ha?e 
fallen  to  be  imposed  upon  real  rent,  agreeably  to  the  rule  fixed  by  the  judgment  of 
the  House  of  Lords  in  the  case  of  Peterhead,  1802  (Paton's  Appeals,  356) ;  and  the 
subsequent  case  of  Mauchline,  June  15, 1837  (15  S.  1148).  The  acbnitted  circumstances 
of  this  parish,  as  stated  in  the  record,  bring  it  within  that  class  of  parishes  to  which 
those  in  reference  to  which  the  two  judgments  mentioned  were  pronounced  belong. 
Nor  would  the  circumstance  referred  to  by  the  respondent^  that  a  portion  of  the  town  d 
Portobello,  which  ia  [741]  within  the  parish,  has  been  erected  into  a  quoad  acMra  parish, 
have  probably  been  held  materially  to  affect  this  matter,  although  it  does  introduce  an 
element  that  would  have  required  consideration,  if  not  inquiry.  I  cannot^  therefore, 
hold  it  to  be  attended  with  much,  if  any,  doubt,  that  had  the  Presbytery  resolved  on  a 
new  church  being  erected,  the  expense  of  it  must  have  been  levied  on  the  real  rental  of 
the  parish.  The  Lord  Chancellor,  in  the  case  of  Peterhead,  observed  that  the  rule  of 
law  was,  that  all  the  heritors  should  contribute  according  to  the  value  of  their  land— 
that  it  might  appear  strong  to  say  that  heritors  are  to  find  a  church  "  roomy  enough " 
for  the  population  of  a  town ;  "  but  if  it  once  became  a  parochial  burden,  it  must  fall 
on  the  value  of  the  land  in  whatever  shape  it  may  be  occupied  or  divided ; " — ^and  he 
adds,  that  if  a  different  rule  were  adopted,  greater  inconveniences  would  follow,  e,g.  a 
manufacturer  might  bring  into  the  parish  what  people  he  chooses,  and  it  would  be  the 
duty  of  the  (valued  rent)  heritors  to  provide  a  church  fit  to  accommodate  all  the 
parishioners.  Hence  it  was  that  the  judgment  fixed  the  liability  to  lie  on  the  real 
rental  of  lands  and  houses,  and  so  secured  equality. 

The  question  which  remains  for  consideration  is,  whether,  this  being  an  assesBment, 
not  for  rebuilding  the  church,  but  for  repairing  an  existing  structure,  there  is  room 
for  a  different  principle  of  assessment  The  attention  of  the  counsel  for  the  parties  was 
specially  directed  to  this  distinction,  on  every  occasion  when  this  case  was  before  the 
Court,  in  order  that  any  decision  in  which  real  rent  had  been  taken  as  the  basis  of 
assessment  for  repairs  should  be  brought  under  our  view.  But  it  was  stated  at  last 
debate  that  no  such  precedent  had  been  found ;  and  the  argument  of  the  suspendezs 
was  entirely  rested  upon  the  supposed  analogy  that  existed  between  the  erection  of  a 
new  church  and  the  repairing  of  an  existing  structure.  And  certainly,  so  far  as  my  own 
researches  have  gone,  no  case  of  this  kind  has  occurred  for  the  judgment  of  the  Cooit 
Ought,  then,  the  same  principle  to  be  applied  in  a  case  of  repairs  as  in  the  case  of  a  new 
erection  ?  Or,  rather,  can  it  be  so,  with  due  regard  to  the  relative  position  and  just 
rights  of  the  parties  interested  ? 

On  the  one  hand,  it  cannot  well  be  doubted  that  the  purpose  is  a  parochial  one,  and 
the  burden  in  a  certain  sense  parochial ;  and,  as  such,  it  may  be  said  to  be  within  the 
principle  recognised  in  the  Peterhead  case,  that  parochial  burdens  must  fall  on  the 
value  of  the  land,  in  whatever  shape  it  is  occupied  or  divided.  But,  then,  an  essential 
part  of  the  reasoning  in  that  case  altogether  fails  in  its  application  to  the  present  The 
heritors,  when  called  on  to  build  a  church,  are  to  find  one  roomy  enough  for  the  whole 
population.  Their  duty  is  to  provide  such  accommodation,  and  when  the  church  is  thus 
erected  at  the  expense  of  these  heritors, — that  is,  of  the  whole  owners  of  lands  and 
houses  within  the  parish, — all  the  parties  who  have  thus  contributed  to  the  expense  irill 
be  entitled  to  an  allotment  of  seats  on  the  division  of  the  area  of  the  church.  This  can 
have  no  application  to  the  repairs  of  a  structure  which,  to  this  hour,  has  been  under  the 
charge  exclusively  of  the  valued  rent  heritors,  and  the  expense  of  all  previous  repairs  of 
which  has  been  paid  out  of  funds  under  the  administration  of  these  parties.  Supposing 
the  real  rent  heritors  assessed  for  these  repairs,  could  they  assert  any  right  to  accom- 
modation within  the  building  ?  It  was  not  alleged  by  the  suspenders  that  they  could. 
I  have  a  clear  opinion  that  they  could  not  advance  such  a  claim ;  and  in  this  view  the 
analogy  relied  on  by  the  suspenders  entirely  fails ;  for  the  possession  and  management 
of  the  repaired  church  must  go  on  in  time  to  come  as  it  has  been  in  time  past  The 
real  rent  heritors  paying  for  the  repairs  would  have  no  claim  to  seats  in  Uie  area,  as 
they  would  certainly  have  if  called  on  to  pay  for  a  new  church  when  it  came  to  he 
allocated* 
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As  this  distinction  between  the  two  cases  so  materially  affects  the  analogy  on  which 

the  argument  of  the  suspenders  rests,  it  is  material  to  have  in  view  the  principle  on 

which  the  division  of  the  area  of  a  parish  church  takes  place.     Originally  the  burden 

was  imposed  on  the  parishioners ;  but  in  the  course  of  time  it  became  quite  settled  that 

the  expense  of  the  erection  and  repair  of  the  parish  church  devolved  on  the  heritors 

according  to  the  valuation  of  their  several  lands  [742]  within  the  parish.     And  when 

the  church  was  allocated,  it  was  so  for  the  use  and  acconmiodation  of  the  several 

heritors,  their  families  and  tenants.     In  landward  parishes,  where  the  assessment  for 

the  erection  lay  with  the  valued  rent  heritors,  they  alone  were  entitled  to  share  in  the 

allocation  of  the  area.     The  rule  of  allocation,  subject  to  some  alteration  to  meet  the 

peculiar  circumstances,  was  followed  in  parishes  where,  valued  rent  being  taken  as  the 

measure  of  assessment,  there  was  a  large  village  or  town  with  a  considerable  population. 

And,  in  like  manner,  where  the  parish  was  known  as  a  landward  burghal  parish,  the 

division  of  the  area  was  made  in  proportion  to  the  share  of  the  assessment  for  its  erection, 

— paid  respectively  by  the  heritors  on  the  one  hand,  and  by  the  burgh  on  the  other. 

But  when  the  assessment  for  the  erection  came  to  be  imposed,  not  on  the  valued  rent 

heritors,  but  on  the  real  rent  heritors,  the  allocation  of  the  church  necessarily  underwent 

an  entire  change.     The  principle  being  that  those  who  paid  for  the  structure  should 

have  the  area  allocated  among  them,  the  measurement  of  the  assessment  could  not  but 

be  the  measure  of  the  allocation.     The  principle  is  well  explained  and  traced  to  its 

practical  results  by  Lord  Braxfield,  in  the  case  of  Crieflf,  1781,  reported  by  Lord  Hailes, 

p.  892.     The  reversal  of  the  judgment  of  this  Court  in  the  case  of  Peterhead,  which 

followed  some  years  afterwards,  and  to  which  I  have  referred,  as  it  fixed  the  burden  on 

the  real  rent  heritors,  essentially  affected  the  allocation  of  the  area — Cvjua  est  commodum 

efus  est  incommodum,     Reciprocity  of  burden  and  of  right  to  seats  was  adopted  as  the 

rule  in  the  allocation  of  the  area.     Mr.  Dunlop,  in  his  work  on  Parochial  Law  (sec.  58), 

states  that ''  the  area  of  a  parish  church  falls  generally  to  be  divided  according  to  the 

same  rules  which  regulate  the  apportionment  of  the  expense  of  building  it " ;  and  after 

explaining  the  rule  as  to  purely  landward  parishes,  and  the  practice  followed  in  parishes 

consisting  partly  of  a  burgh  or  town,  and  partly  of  a  landward  district,  he  refers  to  the 

judgment  in  the  case  of  Peterhead,  imposing  the  expense  of  rebuilding  the  church  upon 

owners  of  lands  and  houses  in  proportion  to  their  real  rents,  and  adds  that  this  judgment 

"  would  undoubtedly  be  held  to  have  altered  the  rule  of  division ;  and  the  area  of  the 

church  of  a  parish  partly  rural  and  in  part  consisting  of  a  town,  would  fall  to  be  divided 

among  the  whole  owners  of  lands  and  houses  in  proportion  to  the  real  rents  of  their 

respective  properties." 

The  palpable  distinction  between  an  assessment  for  erecting  a  new  church  and  one 
for  repairing  an  existing  structure  is  thus  manifest.  In  the  first  the  parties  assessed 
have  an  equivalent  in  the  allocation  of  the  area ;  in  the  second  they  would  have  no 
such  equivalent,  but  would  be  assessed  for  the  benefit  of  the  valued  rent  heritors  to 
their  own  exclusion.  The  analogy  thus  fails  on  which  in  principle  the  argument  of  the 
suspenders  was  based.  Be  it  that  a  new  church  was  erected  in  this  parish,  the  assess- 
ment would  have  been  on  real  rent.  The  case  is  entirely  different  when  it  is  the  expense 
of  repairs  that  requires  to  be  provided  for ;  and  those  who  have  hitherto  had,  and  will 
in  time  coming  continue  to  have,  the  management  of  the  church  and  the  possession 
and  enjoyment  of  the  area,  by  themselves  or  others  under  them,  must  bear  the 
burden. 

For  these  reasons  I  cannot  hold  that  the  assessment  in  question  has  been  wrongously 
imposed  by  the  Presbytery  upon  the  valued  rent  heritors.  On  the  contrary,  I  consider 
that  they  were  entitled  to  act  as  they  did,  and  that  the  suspenders  have  been  unsuccess* 
f ul  in  shewing,  either  upon  principle  or  from  authority,  that  the  burden  of  these  repairs 
ought  to  have  been  laid  on  the  real  rent  heritors.  And  I>may  only  add,  that  this 
conclusion  at  which  I  have  arrived,  independently  of  them,  is  greatly  strengthened 
by  the  specialties  attending  the  parochial  administration  and  management  of  the  church 
which  has  prevailed  in  this  particular  parish  for  time  immemorial ;  but  to  these  I 
need  do  no  more  than  allude,  as  they  have  been  fully  adverted  to  in  your  Lordship's 
opinion. 

Lord  Benholmb. — My  principal  difficulty  in  this  case  is,  to  preserve  my  mind  free 
from  the  influence  of  a  foregone  conclusion,  in  case  the  important  question  shall  ever  come 
before  us  as  between  the  valued  rent  heritors  and  the  real  rent  heritors ;  because  as  to 
forming  an  ultimate  opinion  on  that  important  question  £743]  ^  ^^^  absence  of  all  the 
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parties  having  interest  to  maintain  one  side  of  the  question,  it  is  a  thing  that  is  quite 
abhorrent  to  my  notions  of  judicial  duty.  But  the  real  and  the  only  question  that  I 
have  at  present  to  decide  is  one,  not  between  the  valued  rent  heritors  and  Uie  real  rent 
heritors,  but  between  the  Presbytery  and  the  valued  rent  heritors.  The  question  is, 
has  the  Presbytery,  in  the  circumstances  of  this  case,  done  right  in  the  course  it  has 
taken  ?  That,  in  my  mind,  leaves  quite  open  the  ulterior  question  whether  the  valued 
rent  heritors  are  not  entitled  to  have  their  assessment  relieved  and  remodelled  in  the 
same  way  in  which  the  law  would  have  dealt  with  it  had  this  been  the  building  of  a 
new  church.  Now,  having  guarded  myself  against  its  being  supposed  that  anything  I 
should  say  is  an  argument  to  which  I  must  yield  in  any  future  contention  between 
these  heritors,  I  think  there  is  enough,  in  this  case,  of  prima  facie  liability  to  justify 
the  conduct  of  the  Presbytery,  and  to  warrant  our  refusing  to  suspend  this  charge.  It 
is  evident  that  this  was  a  Roman  Catholic  church.  Its  date  goes  very  far  back,  and  it 
has  not  been  rebuilt,  though  it  has  been  altered  and  repaired ;  and  there  never  has  been 
in  the  memory  of  man  an  occasion  for  a  division  and  allocation  of  the  church.  Whether 
it  was  allocated  in  any  other  way  than  in  Catholic  times  it  was  between  the  parson  and 
the  parishioners,  in  reference  to  the  chancel  as  distinguished  from  the  rest  of  the  chmch, 
I  do  not  know ;  but  certainly  we  have  no  record  whatever,  and  I  do  not  think  it  is  con- 
tended that  there  is  any  distinct  evidence  of  a  definitive  allocation  of  this  church,  hi 
fact  there  could  not  be.  Where  there  is  an  allocation  of  a  church  at  its  building  or 
rebuilding,  there  is  a  rule  of  law  which  is  alluded  to  in  the  Yalution  Act  which  pro- 
vides that  the  valued  rent  in  such  a  case  must  be  the  rule  of  assessment.  But  although 
that  is  the  case,  that  does  not  in  the  least  exhaust  in  my  mind  the  cases  in  which  valued 
rent  must  be  taken  ;  for,  just  as  in  the  present  case,  where  we  cannot  trace  the  practice 
up  to  any  distinct  allocation,  if  we  find  that  the  practice  has  been,  since  the  earliese 
times  of  which  we  have  any  record,  that  the  valued  rent  heritors  have  had  the  whole 
management,  and  undertaken,  with  certain  rehefs,  the  whole  repairs  of  the  church- 
when  we  see  that  they  have  not  only  had  sittings  of  their  ovm  free,  but  have  had  the 
management  of  letting  and  turning  to  account,  which  they  have  done  through  the  insku- 
mentality  of  the  kirk-session,  the  rest  of  the  area  not  occupied  by  them  themselTs 
rent-free — when  we  see  that  they  have  had  all  that  management,  and  have  defrayed 
the  expenses,  in  the  first  place,  out  of  the  revenue  they  derived  from  that  letting,  ^por- 
tioning the  surplus  amongst  themselves  as  valued  rent  heritors ; — that  raises  a  strosg 
jyrima  facie  case — I  do  not  carry  it  further — that  the  law  will  say  in  this  case,  if  it  eTer 
should  come  to  be  tried  as  between  the  two  sets  of  heritors,  that  the  valued  rent  heritoR 
are  bound  in  the  first  place  and  ultimately  to  bear  the  expense.  There  are  many  con- 
siderations which  my  brother  Lord  Cowan  has  well  stated  (and  in  his  opinion,  so  far  as 
I  am  forming  a  m&re  prima  facie  judgment,  I  concur),  but  I  would  not  by  any  means 
go  the  length  of  saying  they  are  to  my  mind  conclusive.  I  only  say  that  in  my  opinion 
they  go  this  length,  that  they  give  the  Presbytery  a  jrrinia  fojcie  case  against  the  valu«i 
rent  heritors ;  and  without  seeking  to  determine  the  main  and  ultimate  question,  is  it 
not  right  that  this  Court  should,  from  the  analogy  of  }X)ssessory  judgments  in  other 
cases — keeping  the  possession  of  things  in  the  same  state,  and  having  that  most  equit- 
able analogy — look  at  the  circumstances  of  the  case  in  order  to  bring  out  the  rights  of 
the  parties  as  between  the  Presbytery  and  the  heritors  ?  The  Presbytery  really  have  to 
address  themselves  very  much  to  this  question,  "  how  has  the  possession  been  I "  and 
may  they  not  fairly  say  to  the  heritors, — "  We  do  not  say  that  you  are  ultimately  to  be 
liable,  but  we  say,  in  respect  of  what  has  taken  place  as  long  back  as  we  liave  any  in- 
formation, in  respect  that  you  have  been  the  persons  who  have  lx)rne  this  expense,  yon 
must  bear  it  now  in  the  first  instance."  No  doubt  it  may  be  said  to  have  been  volun- 
tarily borne,  but  duties  are  very  often  voluntarily  discharged.  It  is  quite  right  tiiey 
should  be  so,  and  the  circumstance  that  the  performance  has  been  voluntary  does  not  at 
all  in  my  mind  deprive  it  of  the  character  of  a  duty.  It  is  a  liability  voluntarily  incurred, 
but  if  it  has  been  constantly  discharged  I  should  say  that  the  presumption  is  that  there 
is  a  duty  at  the  bottom  of  it.  [744]  ^®  have  been  very  much  embarrassed  in  this  case 
from  the  desire,  which  I  think  was  most  natural  in  the  minds  of  the  Court,  to  get  at 
the  parties  who,  if  they  were  to  be  decerned  against,  might  be  enabled  to  bring  forward 
all  the  arguments  that  the  law  might  suggest  to  them  in  defence  of  their  own  rights. 
That  was  a  most  natural  desire  on  the  part  of  the  Court,  and  I  have  felt  that  to  a 
painful  extent.  We  therefore  cast  about  in  different  directions,  and  we  suggested  to  the 
one  party  the  duty  of  bringing  the  real  rent  heritors  into  the  field ;  but  we  have  heeu 
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ansaccessfal.  In  these  circuinstanceB  we  must  do  the  best  we  can,  and  I  agree  with 
what  your  Lordship  has  proposed,  for  the  reasons  suggested  in  your  judgment,  and  also 
in  that  of  Lord  Cowan,  with  which  I  concur,  especially  in  his  Lordship's  exposition  of 
the  33d  section  of  the  Valuation  Act,  which  I  think  is  decisive  iu  neither  way.  It  was 
not  the  intention,  and  it  would  have  been  beyond  the  purview  of  the  Valuation  Act,  to 
decide  the  points  of  law  about  assessments.  The  true  object  of  it  was  to  lay  down  a 
mode  of  assessment  which  should  be  adopted  wherever  the  law  was  that  real  rent  should 
be  the  rule.  It  mentions  the  case  of  allocation  of  parish  churches  as  an  instance  where 
the  application  of  the  statute  could  not  take  place, — not  that  the  statute  was  making  or 
declaring  the  law,  but  it  was  merely  stating  an  exception  to  the  existing  law,  in  reference 
to  which  it  might  or  might  not  be  desirable  that  the  exception  should  be  stated.  My 
own  impression  is  that  that  clause  was  of  very  little  use.  It  did  not  declare  the  law, 
and  it  could  not  alter  the  law  in  my  apprehension.  But  the  case  of  allocation  was  a 
case  which  so  distinctly  pointed  at  a  different  rule  that  this  clause  was  put  in.  But 
sorely  that  was  not  to  exhaust  all  the  cases  in  which  the  valued  rent  might  be  the  rtile. 
It  was  not  saying  that  wherever  there  was  not  allocation  then  the  real  rent  must  be 
taken.  I  cannot  hold  that.  I  think  it  leaves  the  law  exactly  where  it  was*.  It 
mentions  a  case  which  fell  clearly  under  the  rule  of  valued  rent  assessment ;  but  it  did 
not  exhaust  the  cases ;  far  less  cKd  it  introduce  any  new  law  or  abrogate  any  old  law. 
On  the  whole,  I  think  the  conclusion  we  have  come  to  is  consistent  with  the  justice  and 
equity  of  the  case.  I  feel  deeply  the  embarrassment  in  which  the  Presbytery  has  been 
involved  in  this  case.  I  think  they  had  hardly  any  other  course  or  rule  to  follow  than 
that  of  long  possession.  I  should  be  extremely  sorry  that  a  judicial  body  which  has  so 
embarrassing,  and  in  some  degree  inconsistent,  functions  to  discharge  should  be  put  to 
extreme  inconvenience  by  following  what  appears  to  be  a  practice  so  long  continued  in 
reference  to  this  matter ;  and  I  am  happy  to  think  that  your  Lordships  are  of  opinion 
that  they  may  now  be  discharged  of  that  extreme  embarrassment  by  the  present  suspen- 
sion being  refused. 

Lord  Nbavbs. — I  have  considered  this  case  with  great  anxiety,  and  have  arrived  at 
an  opinion  which  is  a  decided  one  in  favour  of  the  charger.  Looking  back  at  what  has 
been  done  in  the  case,  I  consider  that  nothing  was  decided  except  this, — certain  steps 
in  the  course  of  the  proceedings  were  founded  on  by  the  Presbytery,  to  the  effect  that 
the  suspenders  had  lost  the  opportunity  of  stating  their  objections  in  time,  and  were 
now  barred  from  raising  them.  That  plea  was  repelled  in  so  far  as  it  was  pleaded  to 
exclude  the  consideration  of  the  true  merits  of  the  case,  which  are,  whether  this  assess- 
ment was  properly  laid  on  by  the  Presbytery  in  the  decree  that  is  the  foundation  of  this 
charge.  That  question,  whether  the  assessment  was  properly  laid  on  these  parties,  may 
or  may  not  be  the  same  question  with  that  relating  to  the  ultimate  and  permanent 
liability.  It  is  sufficient  for  the  decision  of  this  case,  if  on  satisfactory  grounds  we 
arrive  at  the  conclusion  that  the  Presbytery  did  right,  in  the  position  in  which  they 
were  placed,  in  imposmg  the  assessment  on  the  parties  on  whom  they  imposed  it.  As 
to  that  matter  nothing  was  decided ;  but  we  were  anxious,  looking  to  the  position  of  the 
Presbytery,  that  they  should  have  an  opportunity  of  considering  whether  they  would  or 
would  not  convene  the  other  parties  who  were  said  to  be  liable,  and  who  might,  with 
greater  zeal  and  more  personal  interest,  take  up  the  discussion  of  this  important  question, 
namely,  the  real  rent  heritors.  It  was  for  the  Presbytery  to  think  of  that,  but  we  could 
not  compel  them  to  take  that  [745]  course.  If  they  had  done  so,  it  would  have  been  a 
more  satisfactory  way  perhaps  of  having  the  question  exhausted.  At  the  same  time,  the 
Presbytery  were  entitled,  if  they  pleased,  to  defend  their  own  judgment,  and  not  to 
involve  themselves  in  a  new  litigation,  but  to  submit  to  us  whether,  in  the  circumstances 
in  which  they  were  placed,  the  assessment  was  rightly  laid  on.  They  have  stood  out  in 
defence  of  their  own  decree,  as  they  were  entitled  to  do.  The  question  then  is.  Were 
they  justified  in  laying  this  assessment  on  the  valued  rent  heritors  ?  I  think  a  great 
deal  depends  upon  the  distinction  which  your  Lordships  have  pointed  out  between  the 
repairing  of  an  existing  church  and  the  erection  of  a  new  one.  That  is  a  fundamental 
difference  in  this  question,  and  perhaps  one  of  the  most  striking  uses  of  the  clause  of 
the  Valuation  Act  is  to  shew  that  the  law  recognises  a  distinction  between  repairing  and 
building,  because  it  says  that  repairing  shall  continue  the  possession  of  the  church  as  it 
exists,  without  saying  that  that  is  to  be  the  state  of  the  case  with  reference  to  a  new 
church.  As  long  as  a  church  can  be  repaired,  the  original  fabric  is  to  be  taken  as  the 
church.     There  can  be  no  new  allocation  of  the  area  of  a  repaired  church,  if  there  has 
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once  been  an  allocation.     There  can  be  no  inversion  of  any  poeaession  that  can  be 
ascribed  to  any  legal  title.     I  do  not  speak  of  mere  usurpation,  which  is  another  affair. 
There  can  be  no  consideration  of  the  magnitude  of  a  church  in  the  repairing  of  it ;  bat 
if  you  come  to  erecting  a  new  church,  you  bring  in  totally  different  elements.    You  then 
look  to  the  population  of  the  parish  for  whom  the  church  is  to  be  built,  and  you  snit 
the  dimensions  of  the  church  to  the  wants  of  the  population  in  that  respect    As  that 
varies  very  much,  and  may  be  greater  or  less  than  formerly,  a  new  allocation  must 
inevitably  take  place  of  the  new  church,  with  an  entire  overturn  of  all  old  and  existing 
arrangements,  unless  they  be  of  some  very  peculiar  kind,  such  as  sometimes  occur  in 
burghs.     But  if  the  question  arises  when  a  church  is  to  be  repaired  in  order  to  make  it 
water-tight,  or  otherwise  fit  for  occupation,  the  parties  that  ought  to  bear  the  burden  ui 
that  case  are  surely  those  that  are  in  possession  of  the  church  for  the  purposes  of  wo^ 
ship ;  and  that  leads  to  this  question,  whether  there  may  not  be  cases  in  which  the  long 
possession  of  advantages  from  the  church,  and  long  recognition  of  burdens  connected 
with  the  church,  will  not  amount  to  such  a  possessory  state  of  things  as  may  be 
equivalent  to  the  most  formal  allocation  ?     I  rather  think  the  presumption  is  that  all 
churches  are  allocated.    Ko  doubt,  if  a  church  is  of  such  modern  date  that  you  can  tell  the 
time  within  which  it  was  erected,  the  absence  of  a  decree  of  allocation  will  be  very  good 
evidence  of  a  negative  kind  that  there  has  been  no  allocation.     Suppose  a  church  erected 
within  half  a  century,  I  should  say  it  is  not  conceivable  that  if  you  have  not  direct 
evidence  of  an  allocation,  there  should  have  been  an  allocation ;  but  when  you  go  back 
to  remote  times,  we  know  very  well  that  the  titles  of  churchmen  generally,  and  particu- 
larly of  the  church  itself,  have  been  lost  in  the  lapse  of  time,  and  there  may  have  been  an 
allocation  either  by  decree  of  some  competent  authority,  or,  by  what  I  conceive  to  be  an 
admissible  thing  in  law,  a  formal  agreement  entered  into  between  those  who  built  the 
church,  and  who  were  the  sole  proprietors  of  it,  to  settle  matters  at  that  time.     If  there 
is  presumptive  evidence  of  that,  I  take  it  that  that  is  not  only  enough  to  justify,  bat  1 
am  very  much  inclined  to  say,  to  compel  the  presbytery  to  recognise  it.     We  have  here 
unquestionably  the  whole  valued  rent  heritors  in  possession  of  the  administration  d 
this  church.     Not  only  so,  but  there  was  an  allocation  of  some  kind  or  other  to  them, 
because  we  see  that  the  Abercorn  family  have  a  loft,  and  that  the  only  other  heritor 
having  a  considerable  amount  of  valued  rent  has  a  family  seat     That  is  one  of  the  mo^ 
important  steps  in  the  allocation.     We  see  also  that  their  tenants  sometimes  paid  seat- 
rent,  and  sometimes  did  not.     It  may  be  that  that  is  matter  of  arrangement  between 
the  heritor  and  his  tenant.     I  do  not  think  that  the  kirk-session  is  in  possession  of  this 
church.     That  is  not  their  function  at  all.     The  church  belongs  to  the  heritors  as  a 
body,  and  if  they  originally  built  the  church,  and  paid  for  it,  and  then  divided  it  among 
themselves,  being  at  that  time  the  sole  heritors  within  the  parish,  they  are  in  possession  of 
it  as  representing  the  body  of  heritors  who  built  it,  and  who  apportioned  it  [7461  ^^'^ 
themselves.     Now,  while  this  has  gone  on  for  so  long  a  time,  and  when  there  is  no  con- 
trary practice  within  the  memory  of  man,  there  cannot  be  a  doubt  that  it  is  the  valoed 
rent  that  was  the  criterion  among  them.     We  see  that  all  other  burdens  and  apportion- 
ments are  according  to  the  valued  rent.     The  plea  of  the  suspenders  is  not  that  by  feoing 
out  the  Duke  of  Abercorn  has  alienated,  pro  tanto,  a  portion  of  his  interest  in  the  area 
of  the  church.     That  would  be  a  very  doubtful  matter — that  each  of  the  feus  which  Lord 
Abercorn  granted  involved  a  pro  rata  share  of  the  loft  of  His  Grace.     How  many  ieoi 
there  are  on  the  Abercorn  lands  I  do  not  know ;  but  the  very  narrowest  breadth  of  beam 
that  any  sitter  possesses  would  scarcely  enable  them  to  cramp  themselves  into  the  area 
that  was  previously  given  to  His  Grace  in  respect  of  his  valued  rent     A  question  m 
long  agitated  among  the  schoolmen,  how  many  thousand  angels  could  dance  on  the  point 
of  a  needle.     How  many  f euars  can  sit  in  the  Abercorn  loft  would  seem  to  be  a  question 
of  the  same  kind,  except  that  they  are  human  beings  instead  of  incorporeal  substances. 
However,  that  is  out  of  the  question.     Now,  these  parties  who  retained  it  up  to  the 
time  when  this  church  was  again  to  be  repaired  are  the  persons  who  plead  now  that 
they  have  no  allocation ;  but  they  only  do  so  when  the  burden  comes  upon  them,  aod 
they  ask  the  Presbytery  to  disregard  the  allocation  and  to  disregard  the  possession ;  to 
assume  that  there  has  been  no  allocation ;  and  to  call  into  the  field  and  attempt  to 
assess  the  whole  heritors  of  the  parish,  embracing  the  feuars  of  Portobello  and  eveiy 
body  else  in  the  parish.     In  a  question  with  these  parties,  the  Presbytery  think  that  is 
an  unreasonable  demand.     No  one  can  doubt  that  if  the  Presbytery  had  taken  Uiat 
course  they  would  have  been  met  by  the  most  serious  opposition ;  and  I  humbly  think 
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it  was  not  their  business  to  unsettle  the  existing  position  of  things.     None  but  the 
Supreme  Court  can  enter  into  these  questions  of  permanent  right.     The  Presbytery  is 
only  an  inferior  judicatory,  and  the  question  of  titles  and  of  permanent  rights  is  not  in 
general  within  the  scope  of  such  judicatories.     The  Sheriff  must  always  take  things  as 
they  are  possessed,  and  I  cannot  blame  the  Presbytery  for  doing  the  same,  and  for 
saying,  we  know  nothing  of  the  history  of  these  beyond  this — that,  as  far  back  as  we 
can  go,  we  find  you  four  valued  rent  heritors,  who  were  at  one  time  the  sole  heritors  of 
the  parish, — because  if  the  whole  valued  rent  was  at  one  time  divided  among  them,  they 
and  their  ancestors  must  have  been  the  sole  heritors, — have  kept  possession  of  the 
church  notwithstanding  that  you  have  been  granting  feus :  you  do  not  bring  an  action 
calling  for  the  division  of  the  church,  but  you  ask  us,  the  Presbytery,  to  do  a  thing  which 
virtually  challenges  your  possession,  and  seeks  to  oust  you  of  that  which  you  are  in 
possession  of,  and  to  lay  for  the  first  time  a  new  burden  on  other  parties  who  have  no 
share  in  this  area.     I  cannot  think  the  Presbytery  were  bound  to  do  that.     They  were 
entitled  to  say,  we  find  you  in  possession  of  this  church  ;  when  it  is  repaired — it  might 
be  a  very  trifling  repair,  merely  putting  on  slates  to  keep  out  rain, — you  will  sit  there 
as  before,  and  we  will  lay  on  you  the  burden  according  to  the  possession  you  have  had. 
When  it  comes  to  be  a  new  church  that  is  a  totally  different  matter.     Other  elements 
come  in  there.     The  question  as  to  the  effect  of  quocid  sacra  disjimction  and  erection 
may  come  in  in  a  very  singular  way,  and  I  give  no  opinion  upon  that.     I  do  not  know 
if  these  things  have  been  well  considered  in  the  Act  of  Parliament ;  because  when  you 
come  to  build  a  new  church,  the  question  being  whether  the  inhabitants  of  the  quoad 
sacra  parish  are  to  share  in  the  expense  of  building  the  church,  that  will  involve  this 
other  question — Is  the  new  church  to  be  built  of  such  magnitude  as  to  provide  for  the 
examinable  persons  in  the  qtioad  sacra  parish  ?    If  it  is  to  do  that,  they  will  bear  a 
share.     But  it  woidd  be  a  very  odd  thing  to  have  people  provided  with  two  places  of 
worship.  On  the  other,  that  if  the  new  church,  when  it  comes  to  be  built,  is  to  exclude  the 
quoad  sacra  parish,  and  only  to  be  built  of  a  magnitude  such  as  will  comprehend  the 
examinable  persons  within  the  original  parish  as  diminished  by  the  quoad  sacra  parish, 
then  of  course  the  burden  will  be  confined  to  those  heritors,  because  those  who  partici- 
pate in  the  burden  will  be  entitled  to  divide  the  area,  and  the  possession  and  division  of 
the  area  are  naturally  commensurate  [747]  ^^^  ^^®  incidence  of  that  burden.     I  think 
therefore  that  the  parties  who  had  the  exclusive  possession  are  the  parties  on  whom  the 
Presbytery  were  entitled  to  lay  the  burden  as  it  had  been  before.     If  you  can  raise  up  a 
different  case,  and  throw  the  church  open,  bringing  a  new  action  of  allocation,  as  if 
there  never  had  been  one,  we  shall  consider  that  on  a  future  occasion  of  repairs ;  but  in 
the  meantime  we  proceed  on  the  prima  facie  and  possessory  view  of  the  question.     The 
long  possession,  established  in  a  way  that  is  quite  undeniable,  so  far  as  regards  the  fact, 
is  equivalent  to  an  allocation.     The  Presbytery  were  entitled  to  proceed  upon  that,  and 
it  would  be  most  unreasonable  to  expect  that  they  should  have  done  otherwise,  and  have 
brought  a  nest  of  hornets  about  them  of  a  different  kind,  contrary  to  the  practice  that 
has  hitherto  prevailed. 

The  Court  pronounced  this  interlocutor: — "Alter  the  interlocutor  of  the  Lord 
Ordinary:  Bepel  the  reasons  of  suspension:  Sustain  the  charge,  and  find  the  letters 
orderly  proceeded,  but  reserve  to  the  suspenders  any  right  which  they  may  be  able  to 
establish  against  any  other  proprietors  of  lands  and  heritage  in  the  parish  of  Dudding- 
ston  to  contribute  to  the  sums  charged  for,  or  to  relieve  them  of  the  burden,  or  any 
part  of  it,  of  repairing  the  said  church,  and  decern:  Find  the  charges  entitled  to 
expenses,  subject  to  modification,  and  remit,"  &c. 

Macksnzib  &  Kermack,  W.S. — William  Mitchell,  S.S.C. — Agents. 
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No.    Hi.  VIII.    Macphkrson,   747.      18   Mar.    1870.      1st  Div.— Loid 

NeaveB,  for  Lord  Barcaple,  B. 

City  of  Glasgow  Union  Eailway  Company,  Suspenders. — Sol-Gen.  Clark 

—  WcUson. 
James  M'Ewicn  and  Company,  Respondents. — Moncrieff — Baifmif. 

Railtcay — Compensation  to  Tenant — Title  to  Claim, — Held  that  a  tenant  was  not 
entitled  to  claim  compensation  from  a  railway  company  in  respect  of  his  compulaoij 
removal  from  subjects  of  which  he  was  in  possession,  he  not  having  obtained  a  written 
lease  until  after  the  company  had  given  the  landowner  statutory  notice  of  their  inten- 
tion to  take  the  lands,  and  the  tenant  had  been  duly  warned  to  remoye. 

On  22d  October  .1868  the  City  of  Glasgow  Union  Railway  Company,  incorporated 
by  Act  of  Parliament  in  1864,  gave  notice  to  John  Stewart  and  Company,  that  in 
virtue  of  their  statutory  powers  they  proposed  to  take,  for  the  purposes  of  their  under- 
taking, certain  land  or  property  in  the  City  Parish  of  Glasgow,  belonging  to  the  said 
John  Stewart  and  Company ;  and,  in  November  following,  an  arbitration  was  entered 
into  between  the  Railway  Company  and  John  Stewart  and  Company,  with  reference 
to  the  amount  of  compensation  payable  to  the  latter. 

At  the  date  of  the  above-mentioned  notice  in  October  1868  the  property  was  in 
possession  of  James  M'Ewen  and  Company,  who  had  been  tenants  of  Stewart  and 
Company  under  a  written  lease  for  three  years,  which  expired  at  Whitsunday  1868; 
and  they  subsequently  continued  to  occupy  the  subjects,  but  without  any  written  ti^ 
of  possession. 

On  29th  January  1869  M^£wen  and  Company  were  duly  warned  in  common  fona, 
both  by  and  on  behalf  of  the  railway  company,  and  also  by  and  on  behalf  of  Stewart 
and  Company,  to  remove  at  the  ensuing  term  of  Whitsunday. 

Thereafter  M'Ewen  and  Company  obtained  a  lease,  dated  4th  February  1869, 
whereby  Stewart  and  Company,  who  were  therein  designed  as  '*  heritable  proprietors^ 
of  the  subjects  before  mentioned,  agreed  to  let  the  same  to  M'Ewen  and  Company  at  a 
yearly  rent  of  J&40,  and  for  a  [748]  period  of  three  years  from  and  after  Whitsund&j 
1868,  which,  notwithstanding  the  date  of  the  writing,  was  declared  to  be  the  date  of 
the  tenant's  entry  to  the  premises.  This  lease  proceeded  on  a  narrative  of  the  preTi(»is 
lease  between  the  parties  for  the  three  years  ending  at  Whitsunday  1868,  and  that 
'*  upon  the  expiry  of  the  said  three  years  it  was  agreed  between  the  parties  hereto  tJuit 
a  lease  for  a  second  term  of  three  years,  commencing  from  the  term  of  Whitsondaj 

1868,  on  the  same  conditions,  should  be  granted  by  the  first  to  the  second  party;  bat 
the  same  not  having  been  committed  to  writing,  it  is  requisite  and  proper  that  tliese 
presents  should  be  executed  in  implement  of  the  said  agreement" 

Having  obtained  this  lease,  M*Ewen  and  Company,  shortly  before  Whitsundaj 

1869,  intimated  to  the  railway  company  that  they  were  lessees  of  the  subjects  for  8 
longer  period  than  a  year,  and  claimed  compensation  as  such,  and  refused  to  cede 
possession  at  the  term. 

In  consequence  of  this  intimation  the  railway  company,  on  26th  May  1869,  gave 
notice  to  M^^wen  and  Company  that  they  required  to  enter  upon,  take,  and  use  the 
lands  and  property  in  question  for  the  purposes  of  their  line;  and  M*Ewen  and 
Company  having  thereafter  lodged  a  claim  for  compensation  to  the  amount  of  J&2450, 
in  respect  of  their  compulsory  removal  from  the  premises,  and  a  requisition  to  ^ 
company,  in.  the  event  of  their  disputing  the  amount,  to  have  the  same  fixed  bj 
arbitration,  the  railway  company  presented  a  note  of  suspension  and  interdict,  in  which 
they  pleaded; — (1)  The  lease,  in  respect  of  which  compensation  is  claimed  by  the 
respondents,  having  been  granted  by  the  said  John  Stewart  and  Company,  and  the 
individual  partners  of  the  said  firm,  after  the  date  of  the  statutory  notice  by  the 
complainers  of  their  intention  to  take  and  use  the  said  land  or  subjecte,  is  invalid,  and 
of  no  effect  in  any  question  with  the  complainers.  (2)  The  said  notice  to  the  proprietors 
having  been  duly  followed  out  by  the  complainers,  operated  as  a  completed  sale  of  the 
subjects  to  them  as  from  its  date,  and  the  proprietors  were  not,  after  said  date,  in  tit^ 
to  create,  either  by  sale  or  lease,  any  new  interest  in  the  subjects,  in  respect  of  which 
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compensation  could  be  demanded  from  the  complainers.  (3)  Separatim,  The  respondents 
are  not  entitled  to  found  on  said  lease  to  the  effect  of  claiming  compensation,  in  respect 
that  it  was  entered  into  by  them  in  the  knowledge  of  the  proceedings  taken  by  the 
complainers  for  acquiring  the  property  of  the  subjects.  (4)  The  respondents  being  only 
yearly  tenants  of  the  said  land  or  subjects  under  a  verbal  lease,  which  expired  at 
Whitsunday,  are  not  entitled  to  any  compensation. 

The  respondents  pleaded  ; — (2)  The  respondents  having  been  tenants  of  the  subjects 
in  question,  under  a  lease  for  three  years,  granted  previous  to  the  notice  served  by  the 
complainers  on  John  Stewart  and  Company,  the  complainers  are  bound  to  compensate 
the  respondents  for  their  interest  as  tenants  under  the  said  lease.  (3)  The  lease  having 
been  granted  by  the  heritable  proprietors  of  the  subjects,  is  in  all  respects  valid  and 
sufficient.  (4)  In  respect  that  the  comj^lainers  have  not  taken  any  proceedings  for  the 
reduction  of  the  said  lease,  the  note  ought  to  be  refused. 

The  Lord  Ordinary,  having  granted  interim  interdict,  passed  the  note.  In  the 
suspension  a  proof  was  taken,  after  which  the  following  interlocutor  was  pronounced : — 
"  Sustains  the  reasons  of  suspension,  suspends  the  proceedings  complained  of,  declares 
the  interdict  formerly  granted  perpetual,  and  interdicts,  prohibits,  and  discharges,  in 
terms  of  the  prayer  of  the  note  of  suspension  and  interdict,  and  decerns :  Finds  the 
respondents  liable  in  expenses;  allows  an  account,"  &c.* 

[749]  The  respondents  reclaimed,  but — 

Ths  Court  adhered,  with  additional  expenses. 

Murray,  Bkith,  &  Murrat,  W.S. — Graham  &  Johnston,  W.S. — Agents. 

*  "NoTB. — The  suspenders'  company  was  established  by  their  Act  of  1864,  [749]  ^^^ 
in  1867  their  time  for  taking  lands  was  prolonged  till  the  29th  July  1869.  On  22d 
October  1868  the  suspenders  gave  notice  to  Stewart  and  Company  that  they  were  to 
take  for  their  railway  the  property  belonging  to  them,  of  part  of  which  the  respondents 
allege  themselves  to  be  lessees,  under  a  three  years'  lease  from  Whitsunday  1868.  . 

**  In  October  1868,  when  the  suspenders  gave  their  notice,  no  written  lease  was  in 
existence.  The  respondents  had  been  tenants  of  the  premises,  under  a  lease  for  three 
years  from  Whitsunday  1865,  but  no  second  lease  had  been  made  out,  and  after 
Whitsunday  1868  the  respondents  were  possessing  without  a  written  lease.  It  appears 
that,  in  the  end  of  1867  and  beginning  of  1868,  communings  took  place  between  the 
respondents  and  Stewart  and  Company  with  a  view  to  a  new  lease  for  another  three 
years.  But,  even  if  there  had  been  a  definite  verbal  agreement,  it  seems  to  be  clear 
that,  in  that  state  of  matters,  neither  party  was  bound  for  more  than  a  year ;  and  thus 
that  the  respondents  began  to  possess  at  Whitsunday  1868,  and  continued  to  possess  in 
October  1868  merely  upon  a  lease  for  a  single  year.  The  very  contemplation  of  having 
a  written  lease  ultimately  made  out  is  unfavourable  to  the  view  that  anything  was 
irrevocably  fixed. 

**  On  29th  January  the  respondents  were  warned,  by  the  usual  burgh  ceremony  of 
chalking  of  doors,  to  remove  at  the  ensuing  term  from  the  property  occupied  by  them, 
and  at  this  date  still  the  respondents  had  no  written  lease. 

"  On  the  4th  of  February  thereafter,  the  lease  now  founded  upon  was  executed  by 
Stewart  and  Company,  and  the  question  thus  arises  whether  the  respondents  are  to  be 
dealt  with  as  validly  vested  with  a  tenancy  for  three  years,  or  whether  the  suspenders 
have  not  acquired  the  subjects  by  their  statutory  notice,  free  from  any  lease  extending 
beyond  the  then  current  year  ending  at  Whitsunday  1869. 

"  The  questions  that  have  here  arisen  are  partly  questions  of  fact  and  partly  questions 
of  law.  The  respondents  say  that,  in  point  of  fact,  they  knew  nothing  of  the  railway 
company's  rights  until  after  they  had  obtained  the  lease  in  February  1869,  and  they 
argue  that  at  that  time  Stewart  and  Company  were  still  the  undivested  proprietors  of 
the  subjects,  and  thus  entitled  to  grant  them  such  a  lease. 

"  They  further  argue,  in  point  of  law,  that  even  if  they  had  known  of  the  railway 
company's  proceedings,  they  were  not  bound  to  regard  them,  in  consequence  of  what 
had  previously  passed  in  their  verbal  communications  with  Stewart  and  Company. 

''The  Lord  Ordinary  thinks  that  the  questions  of  fact  and  law  axe  a  good  deal 
mixed  up  together. 

"  The  giving  of  notice  to  take  lands  by  a  railway  company  has  been  assimilated  to  a 
conduded  contract  of  sale.  But  the  Lord  Ordinary  thinks  that  it  is  something  more 
than  a  mere  private  contract  would  be.      The  passing  of  the  Act  establishing  the 
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No.  145,  VIII.  Maophbrson,  750.     19  Mar.  1870.     2d  Div.— Lord  Jervis- 

woode,  I. 

JoHi^  Mbthven  and  Others  (Aberdein's  Trustees),  Farsuers  and  Heal  Baisers. 
Janb  Aberdbin  and  Others,  Claimants. — Bimie — Guthrie — ifaddntosh. 

John  Aberdein,  Claimant — Fraser — Kinnear. 

Succession — Testament — Casus  improvisus, — A  truster  directed  his  trustees  to  divide 
the  income  of  his  heritage  between  his  two  sons ;  and  in  the  event  of  one  of  his  bods 
dying  leaving  issue,  to  sell  the  half,  and  hold  the  proceeds  for  behoof  of  his  issue 
equally ;  and  then  in  the  event  of  the  survivor  dying  leaving  issue,  to  sell  the  remain- 
ing half,  and  hold  the  proceeds  for  behoof  of  his  issue ;  in  the  event  of  the  first 
deceaser  dying  without  issue,  to  apply  his  share  for  the  use  of  the  survivor  or  his 
issue  equally ;  and  in  the  event  of  both  dying  without  issue,  to  divide  the  property 
among  certain  charities.  He  did  not  expressly  provide  for  the  case,  which  happened, 
of  the  predeceasing  son  leaving  issue,  and  the  survivor  dying  without  issue.  In  a 
competition  for  the  share  of  the  last  deceaser  between  the  truster's  heir-at-law  and 
the  children  of  the  predeceasing  brother,  Jield  (1)  that  by  the  deed  the  heritage  was 
destined  to  the  two  brothers  and  their  issue,  and,  on  their  failure,  to  the  chanties, 
and  that  there  was  no  intestacy ;  (2)  that  though  the  testator  had  failed  to  express 
the  mode  of  division  among  the  children  of  the  predeceasing  brother,  his  intention  to 
divide  equally  was  apparent  from  other  parts  of  the  deed,  and  should  receive  effeet 

James  Aberdein,  merchant,  Dundee,  died  in  1825,  possessed  of  property  bodi 
heritable  and  moveable.  He  was  survived  by  his  widow  and  by  two  sons,  James  and 
John.  By  his  trust-settlement  he  left  his  moveable  property  and  an  annuity  to  his 
widow.  He  also  provided  annuities  to  his  two  sons  during  her  life,  and  directed  that 
after  her  death  the  free  yearly  proceeds  of  his  estate  should  be  divided  equally  between 
them. 

railway,  the  scheduling  of  the  properties  intended  to  be  taken,  and  the  notodetr 
generally  attending  the  company's  proceedings,  give  a  publicity  to  this  matter  which 
would  not  attach  to  the  execution  of  private  missives  of  sale.  Further,  when  the 
notice  given  by  the  railway  had  been  followed  as  here  by  a  formal  warning  to  remote, 
it  is  impossible  to  conceive  that  after  that  the  respondents  were  in  ignorance  of  whit 
was  going  on.  The  Lord  Ordinary  is  willing  to  take  as  favourable  a  view  of  the 
evidence  as  possible  for  the  respondents,  and  to  hold  that,  in  the  multiplicity  of 
proceedings  that  took  place  at  that  time,  the  officials  examined  for  the  suspenders  wsf 
have  been  forgetting  or  confounding  some  things  that  took  place.  But  it  is  certsin 
that  a  warning  to  remove  was  given,  and  that  the  respondent  M'£wen,  if  not  th^ 
present,  heard  of  it  [750]  i^ext  day  from  his  shopman.  He  cannot  be  allowed,  it  is 
thought,  to  plead  ignorance  of  its  meaning,  or  of  its  connection  with  the  railvaj 
company's  proceedings,  which,  as  they  involved  the  removing  of  many  other  par^ 
must  have  excited  a  considerable  sensation  in  the  neighbourhood.  It  cannot  be  0Te^ 
looked  that  the  respondent  immediately  afterwards  hurried  on  the  preparation  of  the 
lease ;  and  it  is  remarkable  that,  though  in  communication  with  his  own  agent,  he  did 
not  tell  him  of  the  warning  to  remove  until  after  the  lease  was  obtained.  He  says  also 
that  he  never  spoke  on  the  subject  to  the  landlord,  from  whose  actings,  in  some  way  (S 
other,  the  warning  must  have  proceeded.  Any  ignorance  existing  in  such  a  state  of 
things  is  very  like  knowledge. 

"In  these  circumstances  the  Lord  Ordinary  cannot  but  hold  that  when  the 
respondents  obtained  the  only  lease  they  have,  they  did  so  with  such  knowledge  ol 
what  was  going  on  as  to  preclude  them  from  altering  the  state  of  matters,  to  the 
prejudice  of  the  suspenders.  Stewart  and  Company  could  not  lawfully  do  so,  and  the 
respondents  should  not  have  been  parties  to  the  attempt. 

"If  the  lease  thus  obtained  is  taken  out  of  the  way,  it  seems  quite  clear  that  the 
respondents  have  no  case.  A  verbal  agreement  of  lease  for  more  than  one  year  is  not 
binding  upon  either  party,  except  for  that  year.  It  is  clearly  not  valid  against  a  singnhr 
successor.  The  railway  company  are  not  bound  to  implement  such  an  agreement^  or  to 
compensate  the  respondents  for  its  being  disregarded." 
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The  9th,  10th,  and   11th  purposes  of  his  trust-settlement  were  as  follows: — 
"  Ninthly,  Declaring  if  either  of  the  said  James  Aberdein  or  John  Aberdein  shall  die 
leaying  lawful  issue,  then  and  immediately  after  that  event  my  said  trustees  shall  get 
the  whole  property,  heritable  and  moveable,  under  their  management,  in  virtue  hereof, 
valued  and  appraised  by  two  men,  and  shall  either  sell  the  half  of  the  said  property  and 
subjects  as  shall  be  thus  ascertained,  or  borrow  money  to  the  amount  of  half  the 
[761]  value  of  said  property  and  subjects,  and  burden  the  said  whole  heritable  property 
with  the  same ;  and  my  said  trustees  shall  hold  the  monies  thus  received  in  trust  and 
for  behoof  of  the  child  or  children  of  such  deceaser,  and  divide  the  same  equally 
between  or  amongst  them,  share  and  share  alike,  if  there  shall  be  more  than  one,  each 
to  receive  his  or  her  share  as  they  shall  respectively  attain  the  age  of  twenty-one  years 
complete ;  .  .  .  Tenthly,  Declaring  also,  that  in  the  event  of  the  said  James  Aberdein 
and  John  Aberdein  both  dying  leaving  lawful  issue,  then  and  that  case  my  said  trustees 
shall,  immediately  after  the  death  of  the  last  survivor,  sell  and  dispose  of  the  remainder 
or  half  of  the  said  trust-estate,  the  other  half  having  been  previously  set  apart  for  the 
heirs  of  the  first  deceaser,  as  before  directed,  and  that  either  by  public  roup  or  private 
bargain,  as  they  may  think  proper,  and  shall  hold  the  free  produce  of  the  said  trust- 
estate  for  the  use  of  the  child  or  children  of  the  last  survivor  of  my  said  two  sons,  and 
shall  divide  the  same  between  or  amongst  the  child  or  children  of  the  said  last  deceaser, 
in  the  same  way  and  manner  as  is  provided  for  the  children  of  the  first  deceaser ;  and 
farther  declaring,  that  in  the  event  of  the  first  deceaser  of  my  said  two  sons  dying  with- 
out lawful  issue,  his  share  and  interest  in  the  said  trust-property  shall  be  held  by  my 
said  trustees,  and  applied  by  them  for  the  use  and  behoof  of  the  survivor  of  my  said 
two  sons,  or  his  issue  as  aforesaid :  Eleventhly,  In  the  event  of  both  the  said  James 
Aberdein  and  John  Aberdein  dying  without  lawful  issue,  or  failing  such  issue,  then  and 
in  that  case  my  said  trustees  shall  immediately  thereafter  dispose  of  the  whole  trust-estate 
under  their  management  either  by  public  roup  or  private  bargain,  as  they  may  think 
fit ;  and  my  said  trust-estate  being  thus  converted  into  cash,  1  appoint  my  said  trustees, 
after  paying  all  necessary  and  proper  expense  attending  the  execution  of  the  present 
trust,  to  "  divide  the  same  among  certain  charities. 

The  widow  died  in  1854.  John  Aberdein,  the  truster's  younger  son,  died  in  1856, 
leaving  four  sons  and  four  daughters ;  and  in  1865  James  Aberdein,  his  elder  son,  died 
without  issue. 

The  settlement  not  having  expressly  provided  for  the  case  of  the  predeceasing  son 
leaving  issue,  and  the  surviving  son  leaving  none,  the  question  was  raised  whether  the 
share  which  would  have  belonged  to  the  children  of  the  survivor,  had  there  been  such, 
was  intestate  succession. 

In  a  process  of  multiplepoinding  raised  to  determine  this  question,  John  Aberdein's 
eldest  son  claimed  the  heritage  as  the  truster's  heir-at-law. 

Repleaded; — (1)  The  portion  of  the  subjects  of  which  James  Aberdein  had  the 
annual  profits  was  heritable  estate,  and,  in  the  events  which  have  happened,  falls  to  the 
claimant  as  heir  in  heritage  of  the  truster. 

John  Aberdein's  younger  children  claimed  that  the  whole  share  should  be  divided 
equally  among  all  the  children  of  John. 

They  pleaded ; — (1)  By  the  terms  of  the  trust-settlement  of  the  late  James  Aberdein, 
the  whole  of  his  succession  was  rendered  moveable  in  all  questions  as  to  his  succession. 
(2)  The  whole  residue,  in  the  events  which  have  happened,  belongs  in  equal  shares  to 
the  claimants  and  their  brothers  and  sisters,  as  the  surviving  children  of  the  truster's 
son  John,  under  the  said  trust-settlement ;  or,  the  one-half  under  said  settlement,  and 
the  other  as  the  next-of-kin  of  the  truster. 

The  Lord  Ordinary  ( Jerviswoode)  pronounced  this  interlocutor  : — "  Finds  that  the 
trust-deed  and  settlement  executed  by  the  deceased  James  Aberdein,  and  under  which 
the  real  raisers  and  pursuers  are  trustees,  is  so  [752]  framed  as,  under  its  terms,  to 
operate  in  the  matter  of  the  succession  of  the  truster  a  conversion  of  his  estate,  so  far 
as  the  same  was  heritable  in  his  own  person,  into  moveable  estate ;  so  that,  as  respects 
the  said  matter  of  succession,  the  same,  whether  consisting  in  point  of  fact  of  heritage 
or  of  moveables,  must  be  treated  and  dealt  with  in  point  of  law  as  moveable ;  and,  with 
reference  to  the  preceding  finding,  sustains  the  first  plea  in  law  stated  on  behalf  of  the 
claimants,  Jane  Aberdein  and  William  Aberdein,  and  of  Eliza,  Jemima,  and  Oswald 
Aberdein  respectively :  Repels  the  first  plea  in  law  for  the  claimant,  John  Aberdein ; 
and,  before  further  answer,  appoints  the  cause  to  be  enrolled,  that  parties  may  be  heard 
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as  to  the  application  of  the  present  interlocutor,  in  the  matter  of  ranking  the  several 
and  specific  claims  of  the  parties,  claimants  in  the  competition ;  resenring  meanwhile 
the  matter  of  expensea" 

John  Aberdein  reclaimed,  and  argued ; — There  was  intestacy,  and  he  was  entitled 
to  the  heritage  as  heir-at-law. 

The  younger  children  replied ; — There  was  no  intestacy,  but  on  a  soimd  construction 
of  the  deed  the  property  fell  to  be  divided  equally  among  the  children  of  John. 

At  advising, — 

Lord  Justics-Glbrk. — This  is  a  case  of  some  complexity.  The  testator  left  the 
residue  of  his  estate  to  his  two  sons,  with  certain  bequests  to  their  issue,  and  a  reaiduaij 
bequest  to  charities.  The  bequests  to  the  issue  stand  on  certain  specified  contingencies. 
The  9th  purpose  provides  for  the  predeceasing  son  leaving  issue ;  the  10th  for  the 
surviving  son  leaving  issue,  with  the  proviso  at  the  end  that  if  the  predeceaser  leaves 
no  issue  the  share  liferented  by  him  is  to  be  divided  equally  among  the  children  of  the 
survivor. 

The  case  which  has  occurred,  and  which  is  not  provided  for  in  so  many  words,  is 
that  of  the  survivor  leaving  no  issue.  On  the  one  hand  it  is  maintained  that  there  aie 
words  in  the  settlement  sufficient  to  carry  his  share  to  the  family  of  the  predeceaser,  bat 
that,  even  although  there  is  intestacy,  by  the  terms  of  the  settlement  the  heritage  is 
turned  into  moveable  estate,  and  falls  to  be  divided  equally  among  that  family.  On  the 
other  hand,  it  is  maintained  that  there  are  no  words  sufficient  to  turn  the  heritage  into 
moveable  estate,  and  that  there  is  intestacy,  and  that  the  heritage  falls  to  the  claimsnt, 
John  Aberdein,  as  the  testator's  heir-at-law. 

I  am  of  opinion  that  there  is  no  intestacy.  The  grounds  of  my  opinion  are  shoitlj 
these :  In  the  first  place,  it  is  clear  that  the  testator  intended  to  dispose  of  his  whok 
estate ;  and,  in  the  second  place,  no  one  is  mentioned  except  his  two  sons  and  their 
issue.  There  is  a  residuary  bequest,  no  doubt,  to  the  charities,  but  it  is  to  take  effeet 
only  on  his  sons  dying  without  issue.  The  clause  of  bequest  to  the  charities  is  veiy 
important.  A.  bequest  to  B.  on  the  death  of  A.  implies  a  liferent  to  A,,  and  Urn 
bequest  to  these  charities,  failing  the  issue  of  the  two  sons,  implies  a  bequest  to 
that  issue. 

If  so,  the  next  question  is,  what  shares  are  the  issue  of  John  to  take?  Xow, 
although  the  proviso  at  the  end  of  the  10th  purpose  only  provides  for  one  of  tvo 
alternatives,  it  plainly  lays  down  the  rule  that  if  one  son  dies  without  issue  his  share 
shall  be  divided  equally  among  the  children  of  the  other.  Reading  that  proviso  in 
connection  with  the  previous  clauses,  the  intention  of  the  testator  is  plain,  and  the 
consequence  is,  that  the  property  goes,  not  to  the  heir-at-law,  but  to  the  childrsD  of 
John  equally  among  them. 

That  construction  does  no  violence  to  the  words  of  the  deed,  and  it  is  dearly  in 
accordance  with  the  intention  of  the  testator. 

Lord  Ck)WAN  concurred. 

Lord  Benholme. — There  are  only  two  alternatives  left  us.  Either  the  whole  fee  is 
disposed  of  by  the  words  of  the  10th  purpose,  or  a  part  of  the  succession  has  been  kit 
in  intestacy,  for  it  is  clear  that  the  contingency  on  which  the  [753]  residuary  bequest 
to  the  charities  takes  effect  is  the  death  of  both  sons  without  issue. 

Now,  the  Lord  Ordinary  seems  to  have  preferred  the  second  alternative,  but  to  have 
held  that,  although  intestacy,  there  was  a  conversion,  and  the  residue  carried  to  the  whole 
children  of  John  through  that  conversion. 

If  there  had  been  intestacy  I  could  scarcely  have  taken  that  view,  which  indeei 
was  not  maintained  by  the  respondent's  counsel.  It  seems  to  me  there  are  no  w<»ds 
which  could  operate  a  conversion.  But  I  need  not  say  more  on  that  point,  for  thoe  b 
no  intestacy. 

If  we  teke  the  strict  letter  of  the  deed,  there  does  appear  to  be  a  want,  for  it  pro- 
vides for  certain  contingencies,  and  it  has  not  in  words  provided  for  the  contingeney 
which  has  happened ;  but  we  must  look  to  its  whole  tenor  to  see  what  the  real  intentioa 
of  the  truster  was.  I  am  inclined  to  look  on  the  case  which  has  occurred  as  a  cam 
irnprovistis,  one  which  the  testator  did  not  foresee,  but  for  which  he  would  unquestion- 
ably have  provided  had  he  foreseen  it,  in  the  same  way  as  he  has  provided  for  the  eveit 
of  the  son  first  dying  leaving  no  issue.  We  must  get  at  the  real  intention  of  ^^ 
testator.  I  can  see  no  reason  why,  if  the  share  of  the  brother  predeceasing  without 
issue  was  to  be  divided  among  the  children  of  the  other  brother,  the  same  result  shoold 
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not  have  been  intended  as  to  the  share  of  the  surviving  brother  if  he  left  no  issue.  If 
I  could  have  seen  any  reason  I  might  have  arrived  at  a  different  opinion  as  to  the 
testator's  intention.  Biit  I  can  see  none.  We  must  overcome  the  defects  of  the  deed 
by  supplying  what  is  necessary  to  carry  out  the  enixa  voluntas  of  the  testator,  and  we 
are  entitled  to  supply  it. 

The  residuary  bequest  to  the  charities  is  very  strongly  in  favour  of  my  view.  It 
was  only  on  John  and  James  both  dying  without  issue  that  the  charities  were  to  get 
anything. 

I  am  therefore  of  the  same  opinion  as  your  Lordships. 

Lord  Neavbs. — I  am  of  the  same  opinion,  and  have  little  to  add.  It  is  only  on  the 
failure  of  issue  of  both  sons  that  the  charities  are  to  get  the  funds.  And  it  is  therefore 
plain  that  he  meant  the  issue  of  either  son  to  take  his  whole  estate.  There  was  there- 
fore no  intestacy. 

If  so,  the  only  other  question  is,  whether  the  issue  are  to  take  on  the  principle  of 
primogeniture.  Now,  he  always  speaks  of  the  issue  as  a  family.  There  is  no  indication 
that  he  intended  one  child  to  get  more  than  the  others. 

This  interlocutor  was  pronounced : — "  Recall  the  interlocutor  complained  of :  Find 
that,  under  a  true  construction  of  the  settlement,  the  fee  of  the  share  liferented  by 
James  Aberdein  falls  to  be  divided  among  the  issue  of  John  Aberdein :  Quoad  ultra 
continue  the  cause:  Find  no  expenses  due  to  either  party  in  the  competition,  and 
decern." 

MUBBAT,  BkITH,  &  MURRAT,  W.S. — J  AMES  WkBSTER,  S.S.C. — NeIL  M.  CaMPBELL, 

S.S.C. — Agents. 


No.  146.  VIII.  Maophbbson,  753.    19  Mar.  1870.    Ist  Di v.— Lord  Manor,  M. 

Robert  Lang,  Petitioner. — Scott — Burnet 
George  Hally,  Respondent. — MLean, 

Bankruptcy — Trustee  in  Sequestration — Removal — Bankruptcy  (Scotland)  Act,  1856  (19 
^  20  Vict,  cap.  79,  sec.  74). — The  trustee  on  a  sequestrated  estate  removed,  on  the 
ground  of  misconduct  in  office,  on  a  report  to  the  Court  by  the  Accountant  in 
Bankruptcy. 

Question,  as  to  the  competency  of  a  petition  for  removal  of  a  trustee  on  a  sequestrated 
estate  at  the  instance  of  a  person  who  is  not  a  creditor. 

On  4th  April  1854  the  estates  of  Mr.  George  Lang  were  sequestrated  under  the  Act 
2  &  3  Vict.  cap.  41,  and  Mr.  Dundas  Hamilton  was  thereafter  elected  as  trustee.  In 
1858  Mr.  Hamilton  received  his  discharge  [754]  from  office,  and  the  sequestration 
remained  in  abeyance  until  May  1861,  when,  at  a  meeting  of  creditors,  George  Hally, 
designed  as  a  writer  in  Glasgow,  was  appointed  trustee. 

In  September  1868,  after  the  bankrupt's  death,  his  son,  Robert  Lang,  presented  a 
petition  to  the  Lord  Ordinary  officiating  on  the  Bills,  craving  the  removal  of  Hally  from 
the  office  of  trustee,  on  the  ground  of  misconduct  in  office. 

The  trustee  lodged  answers,  pleading, — (1)  The  petitioner  has  no  right,  title,  or 
interest,  to  seek  the  respondent's  removal  as  trustee  foresaid,  and  the  petition  is  incom* 
petent.  A  record  was  appointed  to  be  made  up ;  but,  in  the  meanwhile,  a  meeting  of 
the  creditors  was  held  on  24th  December  1868,  at  which  they  came  to  the  resolution 
quoted  in  the  report  by  the  Accountant  in  Bankruptcy,  article  4,  infra. 

On  23d  June  1869  the  Lord  Ordinary  pronounced  this  interlocutor : — "  Repels  the 
first  plea  in  law  stated  by  the  respondent ;  and,  quoad  ultra,  remits  to  the  Accountant 
in  Bankruptcy  to  inquire  into  the  facts  and  circumstances  set  forth  in  the  petition  and 
answers,  to  hear  parties  thereon  if  he  shall  see  cause,  and  to  report." 

The  respondent  reclaimed,  and  the  Court,  on  6th  July  1869,  recalled  the  Lord 
Ordinary's  interlocutor ;  and,  before  answer,  directed  the  proceedings  to  be  laid  before  the 
Accountant  in  Bankruptcy  for  his  consideration. 

The  Accountant  in  Bankruptcy,  after  inquiry,  and  having  heard  the  agents  for  the 
parties,  issued  a  report,  dated  28th  February  1870,  stating : — 
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"1.  It  is  averred  by  the  petitioner  that  the  respondent  has  not  traosmittod  to  the 
Accountant  in  Bankruptcy  an  inventory  and  valuation  of  the  estate,  as  is  required  by 
section  80  of  the  Bankruptcy  (Scotland)  Act,  1856 ;  nor  his  accounts  as  required  by  the 
84th  section ;  and  that  he  has  not  made  the  annual  returns  required  by  section  158  of 
that  Act.  This  is  denied  by  the  respondent.  The  Accountant  found  that  the  trostee 
has  not  transmitted  to  him  a  copy  of  the  inventory  and  valuation  of  the  estate ;  and 
that  he  has  not  transmitted  certified  copies  of  his  accounts;  but  he  found  that  the 
respondent  had  made  annual  returns  to  the  Sheriff-clerk. 

"  2.  It  is  averred  by  the  petitioner  that  the  respondent  was,  at  the  period  of  his 
election  as  trustee  on  22d  May  1861,  and  still  is,  a  clerk  in  the  office  of  Charles  Beddie, 
writer  in  Glasgow,  who  was  law-agent  in  the  sequestration ;  that  Mr.  Beddie  was  pro> 
posed  as  his  cautioner,  and  approved  of  by  the  creditors;  and  that  Mr.  Beddie  was 
elected  a  commissioner,  of  this  date  (Feb.  9,  1868).  The  respondent  admits  that  Mr. 
Beddie  was  at  one  time  law-agent  in  the  sequestration,  and  that  he  is  the  cautions  for 
the  trustee,  and  a  commissioner;  but  he  denies  that  he  is  Mr.  Beddie's  clerk,  and 
alleges  that  he  ia  in  business  on  his  own  account;  and  he  does  not  admit  that  this 
personal  objection,  even  if  correct  in  point  of  fact,  would  be  a  disqualification  under  the 
Act,  or  otherwise.  The  Accountaflt  called  on  the  respondent  to  explain  his  position  in 
relation  to  Mr.  Beddie,  and  it  was  stated  on  his  behalf,  at  a  meeting  before  the  Acoonnt- 
ant,  29th  November  1869,  as  follows: — 'That  he  left  Mr.  Beddie's  employment  as  a 
clerk  in  1858,  before  his  appointment  as  trustee,  since  which  time  he  has  not  acted  as 
his  clerk ;  but  that  occasionally^  when  Mr.  Beddie,  who  generally  keeps  two  clerks,  has 
had  a  pressure  of  business,  he  has  drawn  and  engrossed  papers  for  him ;  and  that  he 
has  also  attended  to  anything  particular,  at  Mr.  Beddie's  request,  during  his  abs^ce; 
but  he  has  received  no  payment,  and  has  no  claim  therefor.'  It  appears  to  the  Account- 
ant, from  this  admission,  and  from  the  fact  of  Mr.  Beddie  being  cautioner  for  the  respond- 
ent, that  the  respondent  is  on  a  footing  of  con-[765]*fi<^6^^^^^^y  ^^^^  ^^*  Beddie,  who 
was  admittedly  for  a  long  period  the  agent  in  the  sequestration,  and  who  still  is  a 
commissioner,  which  is  not  favourable  to  independent  and  disinterested  action  on  his 
part  in  the  discharge  of  his  duties  as  trustee. 

"  3.  It  is  averred  by  the  petitioner  that  the  respondent  is  an  undischarged  bankrapt 
It  is  admitted  by  the  respondent  that  he  was  sequestrated  under  the  Bankruptcy  Acts 
on  7th  June  1862,  and  that  he  had  not  been  discharged  when  the  revised  answers  for 
him  were  lodged ;  but  it  is  averred  that  no  disqualification  attaches  to  the  respondent 
under  the  Act  or  otherwise  on  this  account.  The  Accountant  found  that^  although  the 
respondent  was  an  undischarged  bankrupt  at  the  date  of  the  presentation  of  the 
petition,  he  was  discharged  6th  March  1869,  without  composition. 

"  4.  No  complaint  has  been  made  to  the  Accountant  in  regard  to  the  conduct  of  the 
respondent  under  the  159th  section  of  the  foresaid  Act.  At  a  meeting  on  24th  December 
1868,  at  which  the  respondent  submitted  the  petition  and  complaint  for  the  considen- 
tion  of  the  creditors,  they  '  resolved  and  approved  of  the  whole  actings  of  the  trustee  on 
the  estate  of  the  bankrupt  from  the  date  of  his  election  to  the  present  time ;  and  fmthtf 
resolved  to  continue  him  as  trustee  on  the  estate,  and  instruct  him  speciidly  to  oppose, 
on  every  ground  competent  in  law,  both  the  action  and  complaint  for  his  remoTal  as 
trustee,  and  the  action  of  interdict  against  the  sale  of  the  lands.' 

"  5.  The  Accountant,  notwithstanding  of  there  being  no  complaint  at  the  instance  of 
creditors,  is  entitled,  under  the  159th  and  161st  sections  of  the  said  Act,  to  report  to  the 
Court  any  failure  in  duty  on  the  part  of  a  trustee,  if  not  satisfied  with  the  explanation 
given  by  the  trustee.  With  reference  to  the  failures  in  this  case  to  transmit  copies  d 
his  inventory  and  valuation,  and  of  his  accounts,  the  Accountant  would  in  ordinaij 
circumstances  have  been  satisfied  to  have  accepted  copies  of  these  documents,  and 
would  have  considered  it  unnecessary  to  report  the  case.  Looking,  however,  to  the 
confidentiality  between  the  respondent  and  Mr.  Beddie  before  pointed  out,  to  the  feft 
of  the  former  having  been  an  undischarged  bankrupt,  and  also  to  the  fact  of  the  pro- 
ceedings at  the  instance  of  the  petitioner  of  which  the  Court  have  caused  intimation  to 
be  made  to  him,  the  Accountant  considered  that  this  was  a  case  which  ought  to  be 
reported  under  the  said  sections.  There  being  no  provision  made  by  that  Act  for  the 
necessary  expense  of  such  proceedings  in  Court,  the  Accountant  presented  a  memorial 
to  the  Lord  Advocate,  submitting  that  a  prosecution  should  be  raised  at  the  public 
expense.  This  memorial  was  laid  before  the  law  officers  of  the  Crown,  who,  on  11th 
February  1870,  advised  the  Accountant  as  follows : — *  We  are  of  opinion  that,  in  present 
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ciictimBtances,  it  is  not  expedient  and  proper  that  any  proceedings  should  he  taken  at 
the  pnhlic  expense.  But  the  Accountant  in  Bankruptcy  will,  we  helieve,  hold  it  to  he 
hiB  duty  to  report  the  circumstances  of  the  case  to  the  Court.'  The  Accountant  considers 
it  to  be  his  duty  to  report  the  circumstances  of  the  case  to  the  Court." 

A  discussion  ensued  upon  the  foregoing  report,  in  the  course  of  which  it  was  stated 
at  the  bar  that  there  was  some  probability  of  the  case  being  settled  extrajudicially,  but 
as  it  afterwards  appeared  that  no  arrangement  could  be  effected,  their  Lordships  now 
proceeded  to  deliver  judgment. 

At  advising, — 

Lord  Presidsnt. — ^This  cause  was  continued  in  the  hope  that  some  arrangement 
might  be  effected  which  would  be  satisfactory  to  the  Court  as  well  as  to  the  parties  and 
the  creditors  on  the  sequestrated  estate.  It  does  not  appear,  how-[756]~^^^^9  ^^^^ 
this  has  been  done,  because  a  minute  which  has  been  lodged  for  the  trustee  merely 
expresses  his  readiness  to  resign  his  ofiice,  and  states  that  the  creditors  are  willing  to 
elect  a  successor,  and  that  a  respectable  accountant  in  Glasgow  is  proposed  as  the  new 
trustee. 

I  am  afraid,  however,  that  all  that  this  Court  can  do  is  to  appoint  the  meeting  of 
creditors  to  take  place.  The  Court  has  no  power  to  control  the  meeting,  and  it  is  of 
course  quite  uncertain  what  the  result  may  be. 

We  are  compelled,  therefore,  to  deal  with  the  matter  as  if  there  had  been  no  attempt 
made  for  a  settlement,  and  looking  at  the  case  thus,  it  assumes  a  very  serious  aspect 
against  the  trustee.  He  was  elected  the  22d  May  1861,  and  from  the  Accountant's 
report  it  appears  that,  during  the  period  which  has  elapsed  since  then  down  to  the 
present  time,  no  progress  has  been  made  in  distribution  of  the  estate.  That  perhaps 
might  have  been  susceptible  of  explanation,  but  no  satisfactory  explanation  has  been 
made,  and  the  Court  would  at  least  expect  the  trustee  to  be  able  to  shew  that  he  had 
used  all  the  means  in  his  power  for  realization  and  distribution  of  the  estate, 
and  that  he  had  complied  with  every  provision  of  the  statute.  Li  place  of  that,  however, 
the  respondent  has  neglected  his  duty  in  several  very  important  particulars.  He  has 
not  transmitted  to  the  Accountant,  as  required  by  the  80th  section  of  the  Act,  a  copy  of 
the  inventory  and  valuation  of  the  estate,  and  he  has  not  transmitted  certified  copies  of 
his  accounts  as  directed  by  the  84th  section.  Now,  this  matter  was  brought  under  our 
notice  so  long  ago  as  the  month  of  July  last  (1869),  when  we  directed  the  proceedings 
to  be  laid  before  the  Accountant  in  Bankruptcy,  and  it  is  remarkable  that  the  trustee 
has  not  even  yet  taken  any  steps  to  rectify  these  omissions.  He  resists  the  demand  for 
transmission  of  his  inventory  and  valuation,  and  of  his  accounts,  which  ought  to  have 
been  lodged  years  ago,  and  other  circumstances  unfavourable  to  him  are  referred  to  by 
the  Accountant  in  his  report. 

In  this  state  of  matters,  I  have  no  hesitation  in  expressing  my  opinion  that  it  is  the 
duty  of  the  Court  to  remove  the  respondent  from  the  office  of  trustee,  even  although 
our  doing  so  may  be  contrary  to  the  wish  of  the  creditors  on  the  sequestrated  estate,  or 
a  majority  of  their  number.  But  I  wish  it  to  be  distinctly  understood  that  we  take  this 
course  solely  in  consequence  of  the  report  made  to  us  by  the  Accountant  in  Bankruptcy, 
and  not  upon  the  petition  presented  to  us  by  the  bankrupt's  son.  I  reserve  my  opinion 
as  to  the  competency  of  such  an  application  at  the  instance  of  a  person  who  is  not  him- 
self a  creditor  on  the  sequestrated  estate. 

Lord  Dras  and  Lord  Ardmillan  concurred. 

Lord  Kikloch. — Except  for  the  interposition  of  the  Accountant  in  Bankruptcy,  I 
think  we  could  not  have  taken  action  in  this  case,  for  I  entertain  no  doubt  that  the 
petition  of  Mr.  Eobert  Lang  is  incompetent.  The  petition  is  for  removal  of  the  trustee 
in  George  Lang's  sequestration,  and  the  petitioner  is  not  a  creditor  in  the  sequestration. 
I  do  not  say  that  it  may  not  be  competent  for  a  party  interested,  as  the  petitioner 
represents  himself  to  be,  in  the  residue  of  a  sequestrated  estate,  to  complain  to  the  Court 
of  any  acts  of  the  trustee  by  which  his  interests  are  prejudiced.  But  the  present  is  not 
an  application  of  this  sort.  It  is  a  prayer  for  removal  of  the  tnistee  for  misconduct  in 
office ;  and  to  this  effect  a  petition  at  the  instance  of  one  not  a  creditor  seems  to  me 
clearly  incompetent  By  the  74th  section  of  the  statute  it  was  made  requisite  that  one- 
fourth  in  value  of  the  creditors  should  concur  in  the  application. 

But  the  report  of  the  Accountant  in  Bankruptcy  both  entitles,  and,  as  I  think,  calls 
on  us,  to  take  notice  of  the  conduct  of  the  trustee.  I  cannot  dissent  from  the  proposal 
to  remove  him  from  his  office.     Besides  direct  breaches  of  the  statute,  his  conduct  as  a 
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whole  has  been  marked  by  great  neglect  of  duty.  The  sequestration  has  endured  lor 
sixteen  years.  For  a  great  many  years  back  the  simple  duty  of  the  trustee  has  been  to 
sell  a  small  heritable  property  to  the  best  advantage,  divide  the  price,  and  pay  over  anj 
surplus  to  the  bankrupt's  heir.  The  trustee  has  done  nothing  except  to  go  on  incmrinf; 
a  law-agent's  account  to  [757]  ^^^  extent,  it  is  said,  of  upwards  of  £600.  It  is 
impossible  for  the  Court  to  allow  such  a  one  to  continue  in  the  management  of  the 
estate. 

Lord  Dbas. — I  wish  it  to  be  distinctly  understood  that  I  reserve  my  opinion  on  the 
question  of  competency  referred  to  by  Lord  Kinloch. 

Lord  Ardmillan. — It  is  not  necessary  to  determine  that  question  in  disposing  of 
this  case. 

The  following  interlocutors  were  pronounced : — 

19th  March  1870. — "Remove  George  Hally  from  the  office  of  trustee  on  the 
sequestrated  estate  of  the  now  deceased  George  Lang,  sometime  cattle-dealer  and  flesher 
at  Baillieston,  and  appoint  the  creditors  to  meet  for  the  election  of  a  new  trustee,  and 
remit  to  the  Lord  Ordinary  on  the  Bills  to  fix  the  time  and  place  of  said  meeting,  the 
requisite  notices  to  be  given  to  the  creditors,  and  decern :  Find  the  trustee  liable  to  the 
said  Bobert  Lang  in  the  expenses  of  the  Accountant's  report,  and  of  the  discusBion 
thereon ;  allow  an  account,"  &c. 

19th  March  1870. — "The  Lords  having  resumed  consideration  of  the  record  and 
productions — in  respect  of  the  interlocutor  pronounced  of  this  date,  on  the  report  of  the 
Accountant  in  Bankruptcy  in  this  sequestration,  dismiss  the  petition,  and  decern." 
John  Walls,  S.S.C. — Lindsay  &  Patebson,  W.S. — ^Agents. 


No.  147.  VIIL  Macpherson,  757.     19  Mar.  1870.     1st  Div.— B. 

Mrs.  Emily  Margabbt  Bannib  or  Bobson  and  heb  Husband,  Pursuers.— 

Fraser — Asher. 

Mbs.  Eliza  Bannerman  Wright  or  Bywater  and  Others  (Bywaters 

Executors),  Defenders. — SoL-Gen.  Clark —  WcUson. 

Mora — Taciturnity — Acfpiiescence — Transactions  Importing  Discluirge — Parent  (Bid 
Child, — Circumstances  in  which  a  claim  made  hy  a  widow,  as  executrix  and  residuary 
legatee  of  her  husband,  against  his  father's  estate,  for  the  share  of  goods  in  communioQ 
to  which  her  husband  had  acquired  right  on  his  mother's  death,  was  held  to  be  barred 
by  mora  and  taciturnity,  or  to  have  been  discharged  by  acquiescence. 

In  this  action  Mrs.  Emily  M.  Raunie,  formerly  Bywater,  now  Bobson,  sought  to 
recover  from  the  trustees  and  executors  of  her  deceased  father-in-law,  Thomas  Bywater, 
the  share  of  the  goods  in  communion  between  him  and  his  wife,  to  which  her  late 
husband,  John  Thomas  Bywater,  became  entitled,  on  the  dissolution  of  the  marriage  ol 
his  parents  by  the  death  of  his  mother  in  1844.  Mrs.  Bywater,  wife  of  Thom« 
Bywater,  died  in  1844  intestate.  She  was  survived  by  her  husband,  an  only  son,  J<^ii 
Thomas  Bywater,  and  a  daughter,  who  shortly  afterwards  died  intestate.  There  bad 
been  no  contract  of  marriage  between  Mr.  and  Mrs.  Thomas  Bywater.  In  1849  John 
Thomas  Bywater  was  married  to  the  pursuer,  and  in  1865  he  died,  survived  byhs 
widow  and  several  children. 

John  Thomas  Bywater  left  a  last  will  and  testament,  whereby  he  appointed  his 
father,  Thotaas  Bywater,  his  sole  executor,  with  power  to  him  to  intromit  with  tiie 
whole  moveable  and  personal  estate  and  executory  of  every  description  which  shoold 
belong  to  him  (the  testator)  at  the  time  of  his  death ;  to  give  up  inventories  thereof,  to 
confirm  the  same,  and  generally  to  do  everything  in  the  premises  competent  to  aa 
executor.  The  grantor  left  special  legacies  to  two  of  his  children,  and  a  small  sum  to  a 
trustee  named  for  a  special  purpose,  and  the  deed  then  narrates : — "  And  consideriog 
that  my  said  children  will  naturally  inherit  at  least  a  [758]  portion  of  the  property  of 
their  grandfather,  my  father,  and  remembering,  moreover,  that  the  greater  part  of  the 
property  I  possess  was  acquired  in  right  of  my  dear  wife,  Emily  Margaret  Rannie  a 
Bywater,  I  hereby  appoint  and  constitute  her  my  residuary  legatee,  bequeathing  to 
her  the  whole  of  my  bank  stocks,  and  shares  in  joint  stock  companies,  cash  in  bank,  and 
property  of  every  description,  after  making  the  above-named  payments,  with  the  whole 
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of  my  household  furniture,  pictures,  and  silver  plate,  being  well  assured  that,  even  in 
the  event  of  her  again  marrying,  she  will,  for  my  sake,  as  well  as  for'  their  own,  provide  for 
our  dear  children  in  a  manner  suitable  to  her  means  and  position."  Thomas  By  water,  as 
executor,  gave  up  an  inventory  of  the  whole  estate  belonging  to  his  son  at  the  time  of  his 
death — the  summa  of  the  inventory  being  £3520,  2s.  After  fulfilling  the  purposes  of 
the  will,  Thomas  Bywater,  as  executor  foresaid,  made  over  to  the  pursuer,  Mrs.  Robson, 
the  whole  residue  of  her  husband's  estate,  and  upon  the  3d  October  1857  the  said 
pursuer  and  Mr.  Thomas  Bywater  had  a  final  settlement,  when  the  balance  of  £29,  4s., 
then  due  to  her,  was  paid  over  to  the  pursuer,  Mrs.  Robson.  The  pursuer,  of  the  same 
date,  granted  a  receipt  and  discharge  in  favour  of  Mr.  Bywater  in  these  terms: — 
"  Received  from  Mr.  Thomas  Bywater  the  above  balance  of  twenty-nine  pounds  and  four 
shillings  sterling,  which  is  in  full  of  all  claim  I  have  against  him  in  reference  to  the 
estate  of  my  late  husband,  and  of  his  intromissions  therewith." 

The  pursuer  was  decerned  executrix-dative  qua  residuary  legatee  ad  omissa  et  non 
exeeuta  of  her  husband,  and  gave  up  an  inventory  of  the  amount  of  the  share  of  the 
goods  in  communion,  which  she  alleges  was  due  to  her  husband  at  his  death,  and  which 
was  not  included  in  the  amount  given  up  for  confirmation  by  Thomas  Bywater,  his 
executor.     The  pursuer,  in  October  1867,  married  Mr.  Charles  Robson,  Kelso. 

In  April  1862  Mr.  Thomas  Bywater  also  married,  and  employed  Mr.  Robson  to 
draw  up  two  deeds.  The  one  was  a  contract  of  marriage,  whereby  he  bound  himself 
and  his  heirs  to  make  payment  to  his  widow  of  the  sum  of  £2000,  whom  failing,  to  the 
children  of  the  proposed  marriage.  The  other  deed  was  a  disposition  and  assignation  to 
himself  in  liferent  and  to  the  three  children  of  the  pursuer,  Mrs.  Robson,  by  her 
marriage  with  the  said  John  Thomas  Bywater,  equally  among  them,  share  and  share 
alike,  and  to  their  respective  heirs  and  assignees  whomsoever  in  fee,  of  bank  and  other 
shares  of  the  then  value  of  £3000  and  upwards. 

The  defenders  alleged, — "  (Stat.  9)  The  said  Thomas  Bywater  entered  into  the  fore- 
said arrangements,  and  executed  the  foresaid  deed  of  disposition  and  assignation  in 
favour  of  his  grandchildren  in  the  faith  and  belief,  induced  by  the  pursuer,  Mr.  Robson 
that  he  would  be  at  liberty  to  dispose  of  the  whole  means  which  he  then  possessed  or 
might  become  to  possess,  other  than  what  was  included  in  the  said  disposition  and 
assignation  and  marriage-contract.  The  said  Thomas  Bywater  was  exceedingly  anxious 
that  such  power  should  be  reserved  to  him  in  the  event  (which  actually  occurred)  of  his 
having  to  provide  for  a  child  or  children  of  the  second  marriage,  and  the  pursuer,  Mr. 
Robson,  represented  to,  and  assured  him  that  his  whole  estate,  other  than  as  aforesaid 
was  at  his  free  disposal.  Inter  alia,  the  said  pursuer,  by  letter  dated  21st  March  1862* 
written  by  him  as  law-agent  of  Mr.  Bywater,  stated — *  Your  estate,  so  far  as  it  exceeds 
£5000,  together  with  future  accumulations,  can  be  disposed  of  by  will,  which  can  either 
be  made  now  or  hereafter.  If  you  wish  me  to  draft  it  now,  I  shall  be  happy  to  do  so.' 
Had  it  not  been  for  his  belief  that  the  fact  was  as  has  been  stated,  the  said  Thomas 
Bywater  would  not  have  executed  the  deeds  above  mentioned." 

Mr.  Thomas  Bywater  died  on  10th  February  1866,  survived  by  his  [759]  widow 
and  one  child.     He  left  a  testamentary  writing,  which  proceeded  on  the  narrative  that 
he  had  already  made  suitable  provisions  for  his  grandchildren,  and  also  for  his  widow 
and  that  he  now  deemed  it  incumbent  on  him  "  to  arrange  and  determine  as  to  such 
surplus  (additional)  means  I  may  be  possessed  of  at  the  time  of  my  death."     By  the  said 
deed  the  defenders  were  nominated  his  executors,  various  small  legacies  were  bequeathed 
a  liferent  of  his  household  furniture  and  other  goods  and  gear  was  given ;  and,  lastly 
his  trustees  were  directed  to  hold  the  free  residue  of  his  funds  in  trust  for  his  daughter 
by  his  second  marriage,  and  in  the  event  of  her  predeceasing  her  mother  immarried,  for 
his  wife,  and  his  grandchildren  in  equal  shares. 

The  pursuers  pleaded; — One-third  of  the  goods  in  communion  between  Thomas 
Bywater  and  Mrs.  Ann  Bisset  or  Bywater,  spouses,  having,  at  the  death  of  the  said  Mrs. 
Ann  Bisset  or  Bywater,  become  the  property  of  her  nextof-kin,  the  pursuer,  Mrs. 
Robson,  as  executrix-dative  of  the  said  Mrs.  Ann  Bisset  or  Bywater,  qua  representative 
of  the  said  nextof-kin,  is  entitled  to  the  said  third,  with  profits,  &c.,  or  otherwise 
interest,  as  libelled.'* 

*  Pursuerf^  Authorities. — Seath  v.  Taylor,  Jan.  21, 1848,  10  D.  377 ;  Allan  v,  Allan's 
Trustees,  June  24,  1851,  13  D.  1220;  Gourlay  v.  Wright,  June  23,  1864,  ante,  vol  ii 
1284 ;  Lashley  v.  Hogg,  July  10,  1804,  3  Paton's  App.  247,  and  4  Paton's  App.'581 
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The  defenders  pleaded; — (1)  The  pursuer's  claims  are  extiDguished  by  tacitomity 
and  mora.  (3)  The  said  John  Thomas  Bywater,  in  whose  right  the  pursuers  insiBt, 
must  be  held  to  have  passed  from  and  discharged  any  claim  competent  to  him  for  his 
mother's  share  of  the  goods  in  communion.  (3)  Separatim^  the  defenders  are  entitled 
to  impute  all  advances  made  by  the  late  Thomas  Bywater  to  his  son  subsequent  to  his 
mother's  death  in  extinction  of  the  claims  now  made.  (4)  All  claims  by  the  pursuer, 
Mrs.  Robson,  as  in  right  of  her  first  husband,  for  a  share  of  the  goods  in  communion 
between  his  father  and  mother  at  the  death  of  the  latter,  are  excluded  by  the  discharge 
granted  by  her  to  the  said  Thomas  Bywater,  as  executor  of  his  son.  (5)  The  said 
Thomas  Bywater  having,  in  the  year  1862,  with  the  knowledge  and  acquiescence  of  the 
pursuers,  settled  his  means  and  estate,  on  the  footing  that  no  such  claim  as  is  now  made 
existed,  the  pursuers  are  barred  from  insisting  therein.  (6)  The  pursuers  are,  in  the 
circumstances,  barred  from  asserting  or  insisting  in  the  claims  made  by  them  in  the 
present  action.* 

The  Lord  Ordinary  pronounced  this  interlocutor: — '* Finds  that  the  pursuers  are 
barred  from  insisting  in  the  claim  made  by  them  in  this  action  for  the  share  of  the 
goods  in  communion  belonging  to  the  deceased  Mrs.  Ann  Bisset  or  Bywater  at  the 
dissolution  of  the  marriage  between  her  and  the  deceased  Thomas  Bywater  in  1844,  in 
respect  of  mora  and  taciturnity,  coupled  with  the  fact  that  in  the  year  1862  the  said 
Thomas  Bywater,  with  the  knowledge  and  acquiescence  of  the  pursuers,  settled  his 
means  and  estate  on  the  footing  that  no  such  claim  existed :  Sustains  the  1st,  5th,  and 
6th  pleas  stated  for  the  defenders ;  assoilzies  the  defenders  from  the  whole  conclusions 
of  the  libel,  and  decerns;  Finds  the  pursuers  liable  in  expenses;  allows  an  account 
thereof  to  be  given  in,"  &c.t 

*  Defenders'  ilui/tortYiw.— CuUen  v.  Wemyss,  Nov.  16,  1838,  1  D.  32 ;  YHiite  r. 
Finlay,  Nov.  15,  1861,  24  D.  38. 

t  "Note. —  .  .  .  The  Lord  Ordinary  feels  that  the  question  as  to  whether  the 
claim  made  in  this  action  is  excluded  on  any  of  the  grounds  pleaded  by  the  defenden 
is  one  of  considerable  difficulty.  The  marriage  was  dissolved  in  1844  by  the  death  of 
old  Mrs.  Bywater,  who  was  survived  by  her  husband  till  1866.  During  the  whole  of 
that  time  there  was  always  a  party,  mi  juris,  who  was  in  tittdo  to  make  the  claim.  For 
though  Mrs.  Bywater  was  survived  by  a  [760]  daughter  who  died  in  minority,  her  only 
son,  John  Thomas  Bywater,  was  of  age  at  the  time  of  his  mother's  death,  and  succeeded 
to  his  sister,  who  died  in  1847.  John  Thomas  Bywater  survived  his  mother  for  elsTen 
years,  and  died  in  1855,  leaving  his  father  his  executor,  and  his  widow,  the  pursuer 
Mrs.  Robson,  his  residuary  legatee,  Mrs.  Bobson  was  married  to  her  present  husband, 
Mr.  Kobson,  a  solicitor  in  Kelso,  in  1857. 

'*  The  Lord  Ordinary  can  entertain  no  doubt  whatever,  as  mere  matter  of  fact,  that 
the  son,  John  Thomas  Bywater,  during  the  eleven  years  which  he  survived  his  mother, 
never  contemplated  making  any  claim  for  the  goods  in  communion,  and  that  he  had  no 
intention  or  conception  that  any  such  claim  would  be  carried  by  the  residuary  bequest 
to  his  wife,  which  was  made  expressly  in  consideration  that  his  children  would  naturallj 
inherit  at  least  a  portion  of  the  property  of  their  grandfather,  and  that  the  greater  pait 
of  the  property  he  himself  possessed  was  acquired  in  right  of  his  wife.  It  appears  to 
him  that  any  such  supposition  is  entirely  precluded  by  the  relations  which  existed 
between  the  father  and  son,  and  by  the  whole  course  of  their  transactions  with  one 
another,  and  also  by  the  terms  of  the  son's  settlement.  But  while  the  Lord  Ordinair 
entertains  this  confident  impression,  that  such  was  the  true  state  of  the  fact,  he  would 
hesitate  to  hold  either  that  John  Thomas  Bywater  departed  from  the  claim  during  his 
life,  or  that  he  left  in  his  will  an  effectual  expression  of  his  intention  that  it  was  not  to 
transmit  to  his  residuary  legatee  after  his  death.  He  therefore,  though  with  some 
hesitation,  has  come  to  the  conclusion  that  this  ground  of  defence  cannot  be  sustained. 

"  The  defenders  found  upon  a  receipt  and  discharge  granted  by  Mrs.  Robson  before 
her  second  marriage  to  old  Mr.  Bywater,  as  executor  of  his  son,  for  a  balance  as  in  fall 
of  all  claims  she  had  against  him  in  reference  to  the  estate  of  her  late  husband,  and  of 
his  intromissions  therewith.  The  Lord  Ordinary  is  of  opinion  that  this  dischaige 
granted  by  Mrs.  Robson  during  her  widowhood  cannot  receive  effect  as  excluding  the 
present  claim,  if  it  be  otherwise  competent. 

"  It  is  in  respect  of  what  occurred  after  Mrs.  Robson's  marriage  to  the  pursuer,  Mr. 
Robson,  that  the  Lord  Ordinary  has  come  to  be  of  opinion  that  the  defenders  have  a 
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[760]  ^0  pursuers  reclaimed.    At  advising, — 

Lord  Ardmillan. — ^The  only  part  of  the  Lord  Ordinary's  interlocutor  brought 
under  review  is  the  finding — '*  Finds  that  the  pursuers  are  barred  from  insist-[761]-iug 
in  the  claim  made  by  them  in  this  action  for  the  share  of  the  goods  in  communion 
belonging  to  the  deceased  Mrs.  Ann  Bisset  or  By  water,  at  the  dissolution  of  the  marriage 
between  her  and  the  deceased  Thomas  By  water  in  1844,  in  respect  of  mora  and  taci- 
turnity, coupled  with  the  fact  that,  in  the  year  1862,  the  said  Thomas  By  water,  with 
the  knowledge  and  acquiescence  of  the  pursuers,  settled  his  means  and  estate  on  the 
footing  that  no  such  claim  existed.'' 

I  concur  in  that  finding,  though  I  am  disposed  to  place  it  on  grounds  somewhat 
broader  than  those  stated  by  the  Lord  Ordinary. 

well-founded  defence  against  the  claim  now  made  by  Mr.  and  Mrs.  Bobson  for  a  share 

of  the  goods  in  communion,  at  the  death  of  the  first  Mrs.  By  water  in  1844.     Mrs. 

Bobson's  second  marriage  took  place  in  1857,  and  in  1862  her  first  husband's  father, 

Mr.  Thomas  Bywater,  entered  into  a  second  marriage  with  the  defender,  Mrs.  £liza 

Elnight  or  Bywater.     In  contemplation  of  this  marriage  he  executed  an  irrevocable 

inter  fntx)$  disposition  and  assignation  to  himself  in  liferent,  and  to  the  three  children 

of  Mrs.  Bobson  by  her  marriage  with  his  son,  John  Thomas  Bywater,  equally  among 

them,  and  to  their  respective  heirs  and  assignees  whomsoever  in  fee,  of  bank  and  other 

shares,  which  he  then  valued  at  the  sum  of  £3021,  and  which,  on  his  death  in  1866, 

were  worth  £3678,  12s.     He  also,  in  contemplation  of  his  marriage,  entered  into  a 

marriage-contract  with  his  second  wife,  whereby  he  bound  himself  to  make  payment  to 

her,  in  case  she  should  survive  him,  whom  failing,  to  any  children  of  the  marriage  who 

should  survive  him,  of  the  simi  of  £2000,  at  the  first  term  after  his  decease.     It  is  not 

disputed  that  by  the  arrangement  embodied  in  these  two  deeds  Mr.  Bywater  gave,  on 

the  one  hand,  an  indefeasible  right  upon  his  death  to  the  children  of  Mrs.  Bobson  by 

her  first  marriage,  to  three-fifths  of  the  whole  estate  of  which  he  was  then  possessed, 

andy  on  the  other  hand,  came  under  an  obligation  to  pay  to  his  second  wife,  or  to  the 

children  of  his  second  marriage,  the  remaining  two-fifths,  in  the  event  of  their  surviving 

him.     In  the  preparation  of  both  deeds  Mr.  Bobson,  who  is  a  professional  man,  acted 

as  his  law-agent.     It  is  stated  that  he  so  acted  without  remuneration.     But  this  does 

not  appear  to  be  a  matter  of  importance,  as  [761]  ^is  professional  intervention  in  the 

matter   prevented  Mr,   Bywater  being  advised  in  the  transaction  by  a  neutral  and 

uninterested  law-agent     The  Lord  Ordinary  does  not  impute  improper  motives  to  Mr. 

Robson  in  any  advice  which  he  may  have  given  Mr.  Bywater  in  the  matter.     But  the 

irrevocable  transaction  into  which  he  then  entered  was  one  involving  large  and  material 

interests,  and  in  regard  to  which  it  was  of  the  utmost  importance  that  he  should  be 

warned  as  to  the  possibility  of  a  claim  still   emerging  for  a  share  of  the  goods  in 

communion  at  the  dissolution  of  his  first  marriage,  eighteen  years  before.     Mr.  Bobson 

states  that  he  was  then  in  ignorance  of  the  existence  of  the  claim.     But  in  the  position 

which  he  chose  to  undertake,  of  Mr.  By  water's  law  adviser  in  the  important  transactions 

embodied  in  the  deeds  prepared  by  him,  the  Lord  Ordinary  thinks  that  he  was  bound 

to  make  the  necessary  inquiries,  which  he  had  every  facility  for  doing,  if  the  claim  was 

still  to  be  brought  forward  in  the  event  of  its  not  being  precluded  by  a  marriage-contract 

or  a  settlement  by  the  first  Mrs.  Bywater.     By  the  first  of  the  deeds  there  was  taken 

from  Mr.  Bywater  a  conveyance  in  favour  of  Mrs.  Bobson's  children  by  her  former 

marriage,  which  it  is  out  of  the  question  to  suppose  he  would  have  made  if  he  had  had 

any  idea  of  the  subsistence  of  the  present  claim.     The  Lord  Ordinary  thinks  the  weight 

due  to  what  then  took  place  is  greatly  increased  by  the  prior  circumstances  of  the  case. 

X>uring  eleven  years  Mrs.  Bobson's  first  husband,  from  whom  she  derives  her  right, 

being  gut  juris  all  that  time,  had  indicated  no  such  claim,  while  the  terms  of  his  will  in 

ber  favour  seem  to  show  that  it  was  made  in  entire  ignorance  that  it  could  carry  any 

sncb.  claim  to  her.     These  are  circumstances  favourable  to  the  construction  that,  when 

this  liberal  gift  to  her  children  was  taken  from  their  grandfather,  Mr.  and  Mrs.  Bobson 

Trere  not  keeping  up  any  possible  claim  for  a  share  of  goods  in  communion  against  him. 

They  seem  to  the  Lord  Ordinary  to  be  conclusive  of  the  fact  that  Mr.  Bywater,  in 

executing  the  deed,  did  so  upon  the  faith  and  understanding  that  his  estate  was  subject 

to  no  such  claim.     The  Lord  Ordinary  thinks  that,  in  the  circumstances,  he  was  entitled 

to  act  upon  that  understanding.     On  these  grounds,  the  Lord  Ordinary  has  come  to  the 

conclusion  that  the  pursuers  are  barred  from  now  insisting  in  the  claim." 
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I  am  not  very  favourable  to  the  plea  of  taciturnity^  which  has  sometimes  been 
sustained  without  sufficient  discrimination.  To  mere  lapse  of  time  and  non-assertbn 
of  right,  in  other  words,  to  silence  for  a  long  period  short  of  forty  years,  I  would  not 
give  effect  as  sufficient,  taken  alone,  to  exclude  or  bar  a  demand  for  justice.  But  where, 
in  addition  to  the  fact  of  long  continued  silence,  you  have  conduct  and  transactions  on 
the  footing  which  excluded  the  idea  of  such  claim  as  this  being  contemplated,  and 
where  you  have  persons,  now  dead,  induced  to  make  important  arrangements,  which 
they  would  not  have  made  if  they  had  known  this  claim  was  to  be  urged,  arrangements 
which  cannot  be  now  undone,  that  presents  a  very  different  question. 

The  nature  of  the  plea,  viewed  legally  and  reasonably,  is  thus  quite  altered. 

It  is  in  this  view  of  the  case — taking  together  the  mora,  the  taciturnity,  the  condnct, 
and  the  transactions  of  the  parties — that  I  think  the  Court  is  called  on  to  deal  with  the 
defenders'  pleas. 

The  marriage  between  old  Mr.  Bywater  and  his  first  wife,  Ann  Bisset,  which  took 
place  in  1822,  was  dissolved  by  her  death  in  1844.  John  Thomas  Bywater,  the  only 
son  of  this  marriage,  was  of  full  age  when  his  mother  died,  and  lived  till  1855.  He 
left  his  father  his  executor,  and  without  ever  having  made  [762]  ^^  suggested  any 
claim  on  the  goods  in  communion  as  at  the  death  of  his  mother,  he  left  his  widow,  the 
present  pursuer,  his  residuary  legatee. 

It  does  not  appear  to  me  probable  or  possible  that  he  ever  meant  to  make  this 
claim,  or  to  leave  the  claim  or  the  right  to  make  it  to  his  widow  as  part  of  the  residne 
of  his  estate. 

I  am  satisfied  that  he  had  no  such  intention.  That  is  the  first  element  in  &e 
combined  view  which  I  take.  But  observe  what  happened  afterwards.  John  Thomis 
Bywater  left  three  children,  one  a  posthumous  child.     His  estate  amounted  to  £3520. 

The  pursuer,  widow  of  John  Thomas  Bywater,  married,  in  October  1857,  Ml 
Robson,  solicitor  in  Kelso.  At  that  time,  October  1857,  old  Mr.  Bywater  had  a 
settlement  with  her,  and  as  executor  of  her  husband  paid  her  a  "  balance  "  of  £29, 4&, 
and  the  receipt  for  the  balance  is  thus  a  distinct  acknowledgment  of  the  settlement  out 
of  which  it  was  brought,  ^ow,  according  to  this  settlement,  the  nature  and  extent  of 
the  estate  of  John  Thomas  Bywater  was  explained  and  accounted  for ;  and  the  balance 
on  adjustment  was  paid  to  the  pursuer,  Mrs.  Robson,  calculated  on  a  footing  incce- 
sistent  with  this  claim. 

Then  again,  at  the  time  of  the  second  marriage  of  Mr.  Bywater,  in  1862,  the 
pursuer,  Mr.  Robson,  was  taken  into  consultation  by  Mr.  Bywater,  and,  acting  as  a 
legal  adviser  and  as  a  friend,  he  gave  his  approval  and  sanction  to  an  arrangement  bf 
which  Mrs  Robson's  children  received  from  Mr.  Bywater  provisions  to  the  extent  of 
above  £3500.  It  is  scarcely  possible  to  believe  that  these  provisions  would  have  bees 
granted  if  Mr.  Bywater  had  known  of  this  claim.  I  have  no  doubt  that  they  would  not 
The  whole  arrangement  proceeded  on  the  footing  of  there  being  no  such  claim.  A 
large  sum  was  provided  and  paid  to  the  children  of  Mrs.  Robson  on  that  footings  her 
husband,  the  pursuer  Mr.  Robson,  approving,  and  as  a  man  of  business  advising  and 
effecting  the  arrangement.  The  deeds  were  prepared  by  him.  Now,  this  proceediog 
in  1862,  even  if  it  stood  alone,  would  be  important,  because  it  was  a  serious  ai^ 
deliberate  adjustment  of  the  rights  of  Mr.  Robson's  wife  and  family  on  the  footing  of 
the  absence  of  any  such  claim  as  this — ^an  adjustment  involving  provisions  mo^ 
favourable  to  the  family,  which  would  never  have  been  granted  if  such  claim  had  been 
made,  and  these  granted  by  a  person  now  dead,  so  that  the  provisions  are  beyond 
recall.  But  the  importance  in  this  question  of  what  occurred  in  1862  is  gra^J 
increased  by  referring  to  the  proceedings  in  1857  which  I  have  already  noticed,  and  to 
the  conduct  of  John  Thomas  Bywater  himself,  who  survived  his  mother  for  elevea 
years,  yet  never  made  or  indicated  any  claim ;  who  appointed  his  father  his  executor; 
and  whose  will,  on  which  the  right  of  his  widow,  now  Mrs.  Robson,  rests,  does  not 
express  or  imply,  or  even  suggest,  any  intention  on  his  part  to  confer  on  her  a  right  to 
claim  what  he  had  never  claimed  himself. 

Taking  a  comprehensive  view  of  the  whole  proceedings,  conduct,  and  circamstaness 
disclosed  in  this  case,  I  think  it  is  not  one  in  which  the  pursuers  are  now  entiUed, 
in  the  face  of  all  that  has  been  done,  to  enforce  this  old  claim. 

This  is  not  a  case  of  mere  taciturnity.  On  the  other  hand,  it  is  not  a  case  of 
emerging  facts,  or  emerging  knowledge  of  facts.  Mr.  Robson  knows  nothing  now 
that  he  did  not  know  when  he  advised  the  arrangement  and  prepared  the  deeds  in 
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1862.  The  question  is  not  free  from  difficulty,  but  on  the  whole  history  of  the 
case,  and  on  combination  of  the  facts  which  I  have  mentioned,  I  think  the  judgment 
right. 

Lord  Dea& — This  is  a  question  of  some  difficulty.  There  can  be  no  doubt  that 
the  prescription  applicable  to  a  claim  of  this  kind  is  the  long  prescription  of  forty  years. 
It  is  equally  certain  that  mere  silence,  or  refraining  from  asserting  the  claim  for  a 
shorter  period,  is  not  enough  to  exclude  it.  At  the  same  time,  it  has  been  fixed,  from 
an  early  period,  that  facts  and  circumstances  may  exclude  a  claim  of  this  kind  within 
less  than  forty  years.  Claims  inter  familiam  have  undoubtedly  been  held,  in  some 
cases,  to  have  been  waived,  and  in  others  to  have  been  satisfied  or  sopited,  without  any 
actual  discharge  having  been  granted,  or  the  prescriptive  period  having  elapsed.  It  is, 
therefore,  a  question  of  circumstances  whether  there  is  or  is  not  enough  to  exclude  such 
a  claim  in  [763]  &^y  particular  case.  That  being  so,  the  admission  or  exclusion  of  this 
claim  must  depend  on  the  whole  circumstances  taken  together,  which  may  be  sufficient, 
although  there  is  no  one  fact  which  would  be  sufficient  of  itself. 

The  circumstances  in  this  case  are  certainly  peculiar.  They  have  been  detailed  by 
Lord  Ardmillan,  and  I  shall  not  repeat  them.  I  shall  only  say  that  I  have  not  come 
to  a  conclusion  upon  them  without  difficulty  as  to  whether  they  are  legally  sufficient  to 
exclude  the  claim.  But  taking  them  altogether,  I  concur  with  your  Lordship  in 
thinking  that  they  are  so. 

Lord  Kinlogh. — The  Lord  Ordinary  has  held  the  claim  made  in  the  present  action 
precluded  by  implied  discharge  or  renunciation ;  and  he  has  drawn  his  inference  from 
the  lapse  of  time  and  taciturnity,  coupled  with  the  consideration  of  a  particular  trans- 
action or  dealing..  I  consider  him  to  have  herein  applied  an  unquestionable  and  most 
important  doctrine  of  our  law.  Mere  lapse  of  time  and  taciturnity  will  not  undoubtedly, 
in  the  general  case,  suffice  to  cut  off  a  claim  where  the  period  is  short  of  prescription. 
But  where  these  are  coupled  with  transactions,  fairly  importing  settlement,  discharge,  or 
abandonment,  I  conceive  it  wholly  undoubted  that  by  our  law  a  claim  may  be  com- 
petently held  thereby  extinguished  or  precluded.  There  are  many  decisions  to  this 
effect ;  some  of  them  even  applicable  to  the  case  where  the  constitution  of  the  debt  was 
in  writing  \  others  more  suitably  applying  to  the  case  of  claims  arising,  as  here,  out  of 
the  domestic  relations.  The  doctrine  is  undoubtedly  one  to  be  enforced  with  great  caution 
and  delicacy  of  handling ;  but,  thus  enforced,  it  is  so  conformable  to  the  dictates  of 
natural  justice,  that  I  thmk  to  allow  no  place  to  it  would  infer  an  essential  defect  in  any 
modem  system  of  jurisprudence. 

I  am  of  opinion  that,  in  the  present  case,  the  Lord  Ordinary  has  soundly  applied  the 
principle ;  and  the  only  fault  I  have  to  find  with  his  Lordship's  interlocutor  is,  that 
he  has  limited  his  attention  to  the  transactions  of  1862,  while,  I  think,  that  there  are 
other  dealings  and  proceedings  to  be  also  fitly  taken  into  view. 

The  claim  now  insisted  in,  for  a  share  of  the  goods  in  communion  between  Mr. 
Thomas  By  water  and  his  wife,  arose  in  the  year  1844,  when  the  latter  of  these  two  died. 
John  Thomas  By  water,  in  whom  the  right  vested,  survived  till  1855,  or  for  a  period  of 
eleven  years;  having  lived  with  his  father  till  his  marriage  to  the  piusuer  in  1849. 
During  all  these  eleven  years  he  never  seems  to  have  intimated  any  claim  against  his 
father  for  his  mother's  share  of  the  goods  in  communion.  In  November  1855,  about  a 
month  before  he  died,  he  executed  a  last  will  and  testament,  appointing  his  father  his 
executor.  He  left  £100  of  bank  stock  to  each  of  his  two  existing  children  by  the  pursuer 
(another  was  posthumously  born) ;  and  on  the  narrative,  iniier  oLia^  "  that  my  said 
children  will  naturally  inherit  at  least  a  portion  of  the  property  of  their  grandfather," 
he  appointed  the  pursuer,  his  wife,  his  residuary  legatee  to  his  "property  of  every 
description." 

It  ifi  plain,  almost  to  demonstration,  that  John  Thomas  By  water  had  personally  no 
intention  of  presenting  any  claim  against  his  father  for  his  mother's  share  of  the  goods 
in  communion.  If  such  an  intention  had  been  in  his  mind,  he  would  presumably  not 
haye  appointed  his  father  his  executor,  nor  have  left  his  children  to  the  spontaneous 
goodwill  of  the  grandfather,  of  whom,  in  that  view,  he  was  creditor  to  the  extent  of  a 
good  many  hundred  poimds.  He  cannot  reasonably  be  supposed  to  have  intended  to 
convey  to  his  wife,  for  her  own  behoof,  this  alleged  claim.  Though  formally  the  bequest 
of  residue  carried  to  her  all  his  moveable  estate,  any  claim  against  his  father  for  his 
mother's  share  of  goods  in  communion  is  so  unlikely  to  have  been  intentionally  compre- 
hended in  the  bequest,  that,  even  at  this  early  stage,  it  might  have  been  made  a  question 

S.R.R.  MACPHSBSON— VOL.  VUI.  27 


n 


834  ROBSON  V.  BYWATER  [1870]       Vm.  MAOPHEBflOU,  7M. 

whether  the  pursuer  could  have  sustained  any  action  against  the  father,  as  assignee  to 
such  a  claim. 

But  matters  do  not  stop  here.  An  inventory  of  the  estate  of  John  Thomas  Bywater 
is  given  up,  containing,  as  may  be  supposed,  no  allusion  to  the  claim  now  insisted  in. 
Thomas  Bywater  proceeds  to  act  as  his  son's  executor,  and  has  considerable  intro- 
missions. In  regard  to  these,  he  comes  in  1857  to  a  settlement  ^64]  ^^^  ^^^  pursuer 
as  the  residuary  legatee.  It  seems  never  to  have  been  dreamed,  on  either  hand,  that 
this  claim  against  him  for  his  wife's  share  of  the  goods  in  communion  should  be  stated 
as  an  article  to  his  debit.  The  accounts  are  made  up  without  any  notice  of  such  an 
item.  Mr.  Bywater  brings  out  a  balance  in  his  favour  of  £628,  7s.  lid.  due  him  by  the 
widow.  If  there  was  a  debt  due  by  him  of  which  to  constitute  a  set-off  against  tiiis 
demand,  now  was  the  time  to  mention  and  insist  in  it.  But,  in  place  of  this,  what 
occurred  was,  that  the  widow  agreed,  at  Mr.  Bywater's  instigation,  to  pay  the  demand  hj 
making  over  certain  bank  stocks  to  her  two  children,  Catherine  and  John  Thomas, 
respectively.  The  price  of  these  stocks  exceeded  the  amount  of  the  balance  due  to  Mr. 
Bywater  by  £29,  4s.,  and  on  3d  October  1857  this  sum  was  paid  to  the  widow,  on  a 
receipt  bearing — "  Received  from  Mr.  Thomas  Bywater  the  above  balance  of  £29, 4& 
sterling,  which  is  in  full  of  all  claim  I  have  against  him  in  reference  to  the  estate  of  mj 
late  husband,  and  of  his  intromissions  therewith." 

These  proceedings  bespeak  a  full  persuasion  on  both  sides  that  no  claim  such  as  now 
insisted  in  remained  at  the  pursuer's  instance  against  her  husband's  father,  Thomas 
Bywater.  If  such  a  claim  had  been  thought  possible,  Mr.  Bywater  would  have  presumably 
retained  the  balance  in  his  hands  to  meet  it,  and  would  not  have  been  so  hasty  to  settle 
the  amount  on  his  two  grandchildren.  On  the  other  hand,  the  pursuer  would  scaicdy 
have  been  so  willing  to  divest  herself  of  her  bank  stocks  in  payment  of  Mr.  Bywater's 
balance,  but  would  have  met  the  balance  with  a  counter  claim.  The  mode  in  which 
matters  were  adjusted  is  conclusive  to  shew  that  no  such  claim  as  is  now  advanced  was 
considered  to  be  even  a  possible  claim  at  the  pursuer's  instance  against  old  Mr.  Bywater. 

At  this  date  of  October  1857  the  widow  had  made  arrangements  for  entering  into  a 
second  marriage  with  her  present  husband,  Mr.  Charles  Bobson,  solicitor  in  Kebo.  la 
the  view  of  this  marriage  a  correspondence  took  place  between  old  Mr.  Bywater  and  the 
pursuer,  and  between  him  and  the  intended  husband,  Mr.  Bobson,  and  others,  heaiing 
direct  reference  to  the  pecuniary  arrangements  connected  with  the  impending  evml 
Throughout  all  this  correspondence  not  a  word  occurs  suggesting  any  claim  against  Mr. 
Bywater  of  the  nature  of  Uiat  now  set  forward. 

It  appears  thai  a  marriage-contract  was  executed  between  the  widow  and  Mr. 
Bobson,  but  it  has  not  been  produced ;  and,  in  the  absence  of  any  other  information,  it 
must  be  assumed  that  his  wife's  personal  property  passed  to  Mr.  Bobson  jure  mariti 
Mr.  Bobson  was,  therefore,  from  the  time  of  the  marriage,  the  creditor  in  the  daim 
presently  insisted  in,  if  any  such  claim  subsisted.  But  not  a  whisper  of  such  a  claim 
was  breathed  to  Mr.  Bywater,  either  in  the  communications  preceding  the  marnagc,  or 
in  those  which  naturally  followed.  And  so  there  passed  five  additional  years,  or  down 
to  1862,  when  there  occurred  the  transactions  on  which  the  Lord  Ordinary  more 
especially  relies. 

In  that  year,  1862,  old  Mr.  Bywater  himself  entered  into  a  second  marriage.  la 
the  prospect  of  the  occurrence,  he  had  a  correspondence  with  the  pursuer,  Mr.  Bobeos, 
whom  he  employed  professionally  to  prepare  the  deeds  connected  with  the  event  b 
this  correspondence  he  explained  to  Mr.  Bobson  his  intention  of  settling  £3000  of 
stock  on  his  grandchildren,  the  children  of  the  pursuer,  and  £2000  on  his  intended 
wife,  and  of  keeping  the  remainder  of  his  fortune,  estimated  at  about  £767,  in 
his  own  disposal.  Now  then,  if  not  before,  was  surely  the  time  for  Mr.  Bobson  to  warn 
Mr.  Bywater  of  his  having  to  meet  a  claim  lying  against  him,  to  the  extent,  it  is  now 
computed,  of  about  £780.  But,  so  far  from  such  warning  being  given,  the  corre- 
spondence is  of  an  import  exactly  the  opposite.  Mr.  Bobson  assures  Mr.  Bywater  that 
he  will  have  all  his  fortune  above  this  £5000  in  his  free  disposal  '^  Your  estate,"  be 
says  in  one  letter,  "  so  far  as  it  exceeds  £5000,  can  be  disposed  of  by  will,  which  can 
either  be  made  now  or  hereafter."  In  another  letter  he  says, — "  According  to  my 
estimate,  as  noted  below,  the  surplus  of  your  means  beyond  £5000  amounts  to  £767." 
On  these  assurances,  and  in  the  belief  which  they  created,  that  no  claim  whatever  lay 
against  this  surplus  of  his  estate,  Mr.  Bywater  executes,  through  Mr.  Bobson's  profes- 
sional instrumentality,  two  several  deeds — the  one  an  assignation  of  upwards  [765]  ^ 
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£3000  of  stock  in  favour  of  himself  in  liferent  and  his  grandchildren  in  fee,  the  other  a 
contract  of  marriage  with  his  second  wife,  settling  on  her  £2000  in  the  event  of  his 
decease.  Three  years  afterwards — viz.  on  11th  May  1865 — Mr.  By  water  makes  a  last 
will  and  testament,  appointing  the  defenders  in  the  present  process  his  executors, 
leaving  certain  legacies,  and  hestowing  the  residue  at  his  disposal  on  his  daughter  by 
this  second  marriage;  and,  failing  her  by  predecease,  equally  on  her  mother  and  his 
grandchildren  then  in  life. 

Mr.  By  water  died  on  10th  February  1866.  By  that  event  all  his  previous  arrange- 
ments became  fixed  and  unalterable,  even  supposing  that  he  had  any  power  to  change 
them.  His  grandchildren  took  irrevocably  the  large  sums  he  had  settled  on  them,  in 
the  unquestionable  belief  that  he  was  liable  for  no  legal  claims  at  the  instance  of  their 
mother  and  her  husband.  All  his  other  arrangements  in  regard  to  his  second  wife  and 
their  child  remained  on  the  same  footing.  It  was  now  beyond  possibility  to  adapt  these 
arrangements  to  any  altered  state  of  things. 

In  these  circumstances  the  present  action  was  raised  on  24th  May  1867,  at  the 
instance  of  Mr.  and  Mrs.  Kobson,  concluding  for  an  accounting  as  to  the  goods  in 
coniniunion  between  old  Mr.  Bywater  and  his  first  wife,  and  payment  to  them  of  his 
said  wife's  share  of  these,  with  interest  since  6  th  December  1844,  or  for  more  than 
twenty-five  years. 

I  am  clearly  of  opinion  with  the  Lord  Ordinary  that  the  pursuers  are  now  debarred 
from  insisting  in  this  claim.  The  case  is  not  one  of  mere  silence  for  more  than  twenty 
years,  however  strongly  even  this  might  speak  against  the  enforcement  of  such  a  demand. 
The  case  is  one  involving  repeated  transactions  between  those  in  right  of  the  claim  and 
Mr.  Bywater,  all  proceeding  on  the  assumption  of  no  such  claim  being  kept  up,  and 
several  of  which  Mr.  Bywater  clearly  would  not  have  gone  into  had  such  a  claim  been 
intimated.  Now  that  these  transactions  are  irreversible,  and  are  not  indeed  proposed 
to  be  undone,  I  think  it  impossible  to  allow  the  pursuers  to  make  a  claim  which  is 
directly  at  variance  with  the  footing  on  which  the  transactions  proceeded.  The  pursuers 
cannot  be  allowed  to  retain  the  benefits  acquired  by  them,  and  to  repudiate  the  condition 
of  their  acquisition.  They  cannot  be  permitted  to  pursue  a  claim  the  abandonment  or 
non-enforcement  of  which  was  the  clearly  implied  ground  on  which  Mr.  Bywater 
transacted.  I  think  the  law  in  such  circumstances  infers  a  discharge  or  waiver  of  the 
claim,  as  completely  as  if  such  discharge  or  waiver  were  expressly  set  forth  as  an 
essential  part  of  the  transaction.  It  would,  in  my  apprehension,  be  against  all  the 
principles  of  justice  and  fair  dealing  to  come  to  any  other  conclusion. 

It  was  strongly  urged  on  us  that  all  parties  concerned  were  in  ignorance  of  the 
existence  of  such  a  claim  as  that  now  insisted  in,  and  that  therefore  it  cannot  be  held 
that,  knowingly  and  intentionally,  the  claim  was  given  up.  I  cannot  assume  such 
ignorance  to  have  existed,  particularly  on  the  part  of  Mr.  Bobson,  a  legal  practitioner, 
who  ought  to  have  known,  if  he  did  not,  that  the  death  of  old  Mrs.  Bywater,  without 
a  marriage-contract,  had  the  effect,  in  1844,  of  giving  to  her  children  a  legal  right  to 
one-third  of  the  goods  in  communion  between  her  and  her  husband.  If  this  was  not 
antecedently  known  to  Mr.  Bobson,  I  think  he  was  bound  to  inform  himself  regarding 
it  before  allowing  Mr.  Bywater,  towards  whom  he  then  was  holding  a  professional 
relation,  to  complete  the  transaction.  But  I  put  aside  all  inquiry  into  this  matter,  on 
the  ground  that,  in  the  present  question,  such  alleged  ignorance  is,  in  my  apprehension, 
irrelevant.  Where  one  of  two  parties  so  situated  engages  another  in  a  transaction  for 
the  benefit  of  himself,  or  of  others  in  whom  he  is  interested,  into  which  other  trans- 
action that  other  would  certainly  not  have  gone  if  a  particular  claim  had  been  set 
forward,  and  the  transaction  cannot  be,  or  is  not  proposed  to  be  undone,  it  will  not,  as  I 
think,  warrant  a  prosecution  of  the  claim  to  say  that,  at  the  moment,  the  parties  were 
not  conscious  of  its  existence.  If  the  fair  deduction  from  the  circumstances  be,  that  if 
the  claim  had  been  present  to  their  minds  as  a  claim  still  enforceable,  the  transaction 
would  not  have  been  gone  into,  it  is  against  equity  to  hold  by  the  transaction  and  still 
to  enforce  the  claim.  The  transaction  cannot  be  maintained  in  validity,  and  yet  a 
claim  made,  the  disclosure  of  which  [766]  at  the  time  would  beyond  doubt  have  pre- 
vented the  transaction  being  engaged  in.  Undoubtedly  it  must  be  made  very  clear 
that  such  would  have  been  the  result  of  disclosure.  But  in  the  present  case  I  consider 
it  to  be  beyond  the  shadow  of  a  doubt  that  if  the  claim  now  made  had  been  stated  to 
Mr.  Bywater,  as  a  claim  still  held  over  him,  he  would  not  have  made  the  arrangements 
he  did,  whatever  others  he  might  have  framed.     It  therefore  appears  to  me  that  the 
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pursuers  are  barred  from  prosecuting  the  present  claim,  in  whatever  precise  condition  of 
knowledge  or  ignorance  all  concerned  stood  at  the  time. 

I  am  of  opinion  that  the  Lord  Ordinary  has  rightly  assoilzied  the  defenders. 

The  LoBD  Prksidsnt  concurred. 

Tede  Court,  on  16th  March  1870,  pronounced  this  interlocutor: — "Adhere  to  the 
interlocutor  reclaimed  against,  and  refuse  the  reclaiming  note,  and  find  the  pursuers 
liable  in  additional  expenses :  Remit,"  &c. 

Thomas  Landalb,  S.S.C. — Laursnge  M.  Maoara,  W.S. — Agents. 

[Distinguished,  Mackenzie  v,  Mackenzie's  Trs.,  1873,  11  M.  681.] 
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No.  148.  VIIL  Macpherson,  766.     13  May  1870.     1st  Div.— Sheriff  of 

Banffshire,  M. 

George  Simpson,  Pursuer,  Appellant. — Mdckay, 
Mrs.  Mukro  (Rbynas's  Executrix)  and  Husband,  Defenders,  Respondent. 

—Scott. 

Sheriff-court  Act,  16  &  17  Viet.  c.  80 — Dismissal  of  Action. — ^The  revised  condescend- 
ence in  a  Sheriff-court  process  was  lodged  on  2d  February  1869.  Before  any  other 
step  was  taken  in  the  process  the  pursuer  died,  on  2d  April  following.  Chi  Idth 
October  1869  the  defender  brought  an  action  of  transference  against  the  puisaer^s 
executor,  who  pleaded  that  the  action  was  incompetent,  in  respect  of  the  extinctioD 
of  the  original  action,  in  consequence  of  the  lapse  of  six  monUis  without  any  st^ 
being  taken  in  the  action,  under  sec.  15  of  the  Sheriff-court  Act  of  1853.  Hdi  that, 
under  the  proviso  at  the  end  of  the  section,  the  penalty  of  the  section  did  not  apply 
to  such  a  case. 

In  July  1868  Mrs.  Bhjmas  raised  an  action  in  the  Sheriff-court  of  Banffshire  against 
Greorge  Sunpson.  On  2d  February  1869  revised  condescendence  was  lodged,  and  befoie 
any  farther  step  had  been  taken  in  the  process,  on  2d  April  Mrs.  Bhynas  died. 

On  19th  October  1869  Simpson  brought  an  action  of  transference  against  M& 
Munro,  executrix-nominate  of  Mrs.  Rhynas,  and  her  husband. 

Rhynas's  executrix  pleaded  that  tiie  action  was  incompetent,  in  respect  that  tha 
original  process  stood  dismissed  under  section  15  of  the  Sheriff-court  Act,  16  &  17 
Vict  c.  80,  in  respect  of  six  months  having  elapsed  without  any  steps  having  been  takea 
in  the  process. 

The  Sheriff-substitute  (Gordon)  pronounced  this  interlocutor : — "  Finds  that  no  step 
was  taken  by  either  party  in  the  original  process  since  the  2d  day  of  February  1869 : 
Finds  that  the  pursuer  of  said  process  died  on  [767]  the  2d  day  of  April  1869,  and  thit 
the  summons  in  this  action  is  dated  19th  October  1869  :  Finds  that  the  original  prooeas 
stands  dismissed  in  terms  of  section  15  of  the  statute  16  &  17  Vict  c.  80;  theiefoie 
dismisses  this  action  as  incompetent,  and  decerns." 

Simpson,  pursuer  of  the  action  of  transference,  appealed. 

Lord  Prjesidbnt. — The  facts  upon  which  this  question  depends  are  simple.  There 
being  an  action  in  dependence  in  the  Sheriff-court,  the  last  procedure  was  on  2d  Febraaiy 
1869.  If  nothing  took  place  before  2d  May  the  process  stood  dismissed.  Bat  then  it 
was  competent  for  either  party,  within  the  next  three  months,  to  have  it  revived  on  certain 
conditions,  and  if  neither  party  tooksteps  to  have  that  done,  then,  on  2d  August,  the  process 
died  absolutely.  The  peculiarity  of  the  present  case  is,  that  during  the  whole  period 
from  2d  April  to  the  expiry  of  the  six  months,  that  is,  for  four  out  of  the  six  monthS) 
there  was  only  one  party  to  the  case,  the  other  having  died  on  2d  April.  And  Uie 
question  is,  whether  the  15th  section  of  the  Act  applies  to  such  a  case,  or  whether  saeh 
a  case  is  not  expressly  excepted  from  the  operation  of  the  section.  The  proviso  at  the 
end  of  the  section  is  as  follows: — *' Provided  always  that  nothing  herein  contained  shall 
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apply  to  cases  in  which  the  right  under  such  action  has  heen  acquired  hy  a  third  party, 
by  death  or  otherwise,  within  such  period  of  six  months."  Here,  unquestionably,  the 
right  under  the  action — the  ^'  such  action  "  of  the  proviso,  in  which  no  step  was  taken 
for  more  than  six  months — was  acquired  by  the  executrix  of  the  pursuer  in  the  original 
action,  within  the  period  of  six  months,  by  reason  of  the  death  of  the  pursuer,  and  it 
appears  to  me  that  words  cannot  be  clearer  than  those  in  which  it  is  provided  that  the 
section  shall  not  apply  to  such  a  case. 

I  am  quite  clear,  therefore,  that  the  judgment  of  the  Sheriff-substitute  is  wrong,  and 
that  this  action  ought  to  be  sustained. 

Lord  Dbas. — I  am  not  prepared  to  differ,  but  at  the  same  time  I  must  say  I  am  not 
very  clear  on  the  matter,  and  I  should  like  to  have  seen  the  note  of  the  Sheriff  in  the 
other  case,  to  which  the  Sheriff-substitute  refers.  It  does  appear  somewhat  anomalous  to 
say  that  an  action  which  could  not  be  transferred  by  the  one  party  may  be  transferred 
by  the  other,  for  that  is  the  necessary  result  of  the  judgment.  This  is  an  anomalous 
and  not  very  satisfactory  result 

Lord  Ardmillan. — As  I  understand,  the  pursuer  of  this  action  of  transference  is 
the  defender  in  the  original  action.  The  pursuer  of  the  original  action  died.  The 
executrix  of  that  pursuer  did  not  sist  herself,  and  the  defender  in  that  original  action 
brings  this  action  of  transference,  in  order  that  he  may  get  absolvitor,  and  perhaps 
expenses,  in  that  original  action.  The  right  of  the  defender  to  bring  this  action  of 
transference  is  beyond  all  doubt,  unless  it  is  excluded  by  the  words  of  the  15th  section 
of  the  Sheriff-court  Act.  Now,  at  the  end  of  the  section  there  is  a  proviso  that  *'  nothing 
herein  contained  shall  apply  to  cases  in  which  the  right  under  such  action  has  been 
acquired  by  a  third  party,  by  death  or  otherwise,  within  such  period  of  six  months." 
The  executrix  of  the  pursuer  in  the  original  action  acquired  that  rights  and  the  section 
says,  not  that  the  Act  shall  not  apply  to  such  right,  or  to  such  party,  but  that  it  shall 
not  apply  to  the  case  in  which  the  right  has  been  acquired. 
Lord  Kinloch. — I  agree  with  your  Lordship  in  the  chair. 

I  think  the  15th  section  of  the  Act  was  intended  to  apply  to  cases  where  both  the 
parties  to  the  action  are  alive ;  the  object  being  to  check  any  undue  delay,  by  forcing 
parties,  who.  have  capacity  to  do  so,  to  go  on  with  the  action.  The  primary  provision 
of  the  section  refers  to  the  case  where  neither  party  moves  in  the  action  for  three 
months,  implying  that  both  parties  are  alive.  The  second  provision  applies  to  cases 
where,  within  a  further  period  of  three  months,  either  party  shows  good  cause  why  the 
action  has  not  been  proceeded  with.  The  whole  reason  for  these  provisions  fails  where 
one  of  the  parties  dies  within  the  six  [768]  months.  In  such  a  case  the  process  naturally 
stops,  without  fault  anywhere,  by  the  very  fact  of  the  death,  and  may  remain  in  that 
position  for  a  much  longer  period  than  six  months,  in  consequence  of  no  executors  being 
found,  or  for  some  similar  reason.  In  this  case  the  Legislature  provided,  for  very  plain 
reasons,  that  the  provisions  of  the  section  shall  not  apply.  In  short,  the  ordinary  rules 
of  law  are  left  to  operate.  There  is  no  disadvantage  to  any  one  by  this  being  so,  for 
either  party  may  force  on  the  case  by  a  process  of  transference.  The  only  question  now 
is,  whether  the  penalty  of  the  statute  applies  to  a  case  where  one  of  the  parties  dies, 
and  the  process  necessarily  falls,  and  I  am  clearly  of  opinion  in  the  negative. 

The  following  interlocutor  was  pronounced : — "  Recall  the  interlecutor  of  the  Sheriff- 
substitute,  and  remit  to  the  Sheriff  to  repel  the  defences,  and  decern  in  the  transference, 
and  to  find  the  pursuer  of  the  transference  entitled  to  the  expenses  of  that  process : 
Find  the  appellant  entitled  to  expenses  in  this  Court ;  allow  an  account.''  &c. 

A.  Morrison,  S.S.G. — D.  Milne,  S.S.C. — ^Agents. 
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John  Murdoch,  Pursuer. — Scott. 
Glasgow  and  South-Western  Eailway  Company,  Defenders. — Shand — 

Johnstone, 

Railway — Reparation — Negligence — Ir^ury^  Precautions  against. — If  a  railway  company 
take  every  precaution  which  science  can  suggest,  they  are  not  responsible  for  injury 
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done  by  sparks  which,  in  spite  of  such  precautions,  maj  escape  from  one  of  their 
locomotives. 

In  this  action  Murdoch,  a  builder  in  Castle-Douglas,  sued  the  Glasgow  and  Sooth- 
Western  Railway  Company  for  £1018,  9s.  6d.,  as  the  estimated  damage  done  to  his 
premises  through  fire  caused  by  sparks  or  other  igneous  matter  escaping  from  one  of  the 
defenders'  engines.  The  case  was  tried  at  the  Spring  Sittings  before  the  Lord  Justice- 
Clerk  and  a  jury,  and  a  verdict  for  the  pursuer  was  returned  by  a  majority,  with  £735 
of  damages. 

The  defenders  now  moved  for  a  rule  to  set  aside  the  verdict  as  contrary  to  evidence. 
They  argued  that  they  had  taken  every  precaution  which  science  had  suggested,  and 
that  it  had  been  decided  that  they  were  not  responsible  when  they  had  taken  such 
precautions.  * 

The  opinion  of  the  Court  was  delivered  by — 

Lord  Kbaves. — I  do  not  doubt  the  soundness  of  the  law  contended  for  by  the 
defenders,  and  laid  down  in  the  English  case  referred  to.  I  think  that,  if  a  rsdivaj 
company  take  every  precaution  which  science  can  suggest,  they  will  not  be  responsihle 
for  injury  done  by  sparks  which,  in  spite  of  such  precautions,  may  escape  from  one  of 
their  locomotives.  But  I  am  bound  here  to  assume  that  this  law  was  explained  to  the 
jury  by  the  presiding  Judge,  as  no  exception  has  been  taken  to  his  charge ;  and  the  onlj 
question,  therefore,  which  we  have  to  consider  is,  whether,  with  the  law  fairly  befon 
them,  the  jury  went  against  the  evidence  so  as  to  require  us  to  set  aside  their  verdict 

Now,  we  have  had  an  able  and  candid  statement  from  Mr.  Shand,  but  it  is  impos- 
sible not  to  see  that  there  was  really  a  conflict  of  evidence  on  the  point,  which  vu 
strictly  a  jury  question,  whether  the  company  did  take  all  the  reasonable  precautiooi 
which  they  might  have  done ;  and,  that  being  so,  even  though  [769]  '^^  might  ourselm 
have  come  to  a  different  conclusion  upon  the  evidence,  we  cannot  set  the  verdict 
aside. 

Our  attention  was  called  to  the  fact  that  the  verdict  was  not  unanimous.  But  I 
attach  no  importance  to  that  fact ;  indeed,  it  rather  lends  weight  to  the  verdict, » 
shewing  that  it  was  a  carefully  considered  one.  Unanimous  verdicts,  we  know,  an 
sometimes  the  result  of  impulse. 

Rule  refused. 
W.  S.  Stuart,  S.S.C. — Gibson-Craig,  Dalziel,  &  Brodieb,  W.S. — Agents. 


No.  150.  VIII.  Macpherson,  769.     18  May  1870.     2d  Div.  —  Sheriff  of 

Forfarshire,  I. 

Robert  Duff,  Pursuer  and  Appellant. — Sol.-Gen.  Clark — Balfour. 
Matthew  Fleming,  Defender  and  Respondent. — Millar — Darling. 

Landlord  and  Tenant — Lease — Damnum  fatale — Fire. — Held  that  a  stipulation  in  i 
lease  by  which  the  tenant  bound  himself  to  keep  the  subjects  in  repair  did  not  bisd 
him  to  repair  damage  by  fire. 

Observations  (per  Lord  Justice-Clerk  Moncreifi)  on  Clark  v.  City  of  Glasgow  Assurance 
Co.,  June  20,  1850,  12  D.  1047 ;  aff,  August  8,  1854,  1  Macq.  668. 

Landlord  and  Tenant — Damnum  fatale — Fire — Lease,  abandonment  of. — Subjects  let 
on  a  lease  of  seven  years  from  Martinmas  1867  as  a  spirit  shop,  &c.,  were  burned  od 
the  17th  January  1869,  and  rendered  unfit  for  the  business.  The  tenant  abandoned 
them  on  the  21st  January.  They  were  valued  at  £800  or  £900,  and  the  damage  was 
Estimated  at  £479.  They  were  repaired  by  the  13th  April  1869.  Heldy  in  an  action 
by  the  landlord  for  rent,  that  the  tenant  was  justified  in  abandoning  them. 

This  was  an  appeal  from  the  Sheriff-court  of  Forfarshire. 

Duff,  sometime  merchant  in  Dundee,  leased  to  Fleming,  bottler  in  Dundee,  certain 


Vaughan  i\  Taff  Valley  Railway  Co.,  May  12, 1860,  29  L.  J.  (Ex.)  247, 
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premises  there  for  seven  years  from  Martinmas  1867,  for  a  bottling  store  and  spirit  shop, 
atarent  of  £110.  Fleming  took  possession,  and  carried  on  business  in  the  premises 
tin  January  1869,  and  in  this  action  Duff  sued  him  for  ^5,  being  the  half-year's  rent 
to  Whitsunday  1869. 

The  defence  was  that  on  the  17th  January  1869  the  premises  were  destroyed  by 
file,  and  that  by  letter  on  21st  January  the  defender  abandoned  the  lease  although  he 
continued  to  use  the  prepdses  for  about  a  month  later  to  enable  him  to  realise  the 
salvage  of  his  stock. 

The  lease  contained  a  clause  in  the  following  terms: — ''Declaring  also,  that  the 
said  second  party,  or  other  tenant  for  the  time  being,  shall  be  bound  at  his  own  expense 
to  keep  the  said  premises  in  good  order  and  repair,  and  to  leave  the  same  in  that 
condition  at  the  end  of  this  lease,  ordinary  tear  and  wear  being  excepted." 

The  Sheriff-substitute  (Guthrie  Smith)  allowed  a  proof,  from  which  it  appeared  that 
the  premises  consisted  of  three  flats  and  attics.  The  ground  floor  was  appropriated  to 
storing  casks,  &c.  There  was  also  a  retail  shop  and  counting-house.  The  carts  were 
laden  on  the  ground  floor.  On  the  second  and  third  floors  there  were  casks,  and  in 
the  attics  com  and  beans.  -  The  woodwork  of  the  two  upper  flats  and  attics  was  wholly 
destroyed,  and  that  of  the  street  floor  partially.  The  walls  were  also  injured.  The 
building  was  rendered  quite  unfit  for  the  defender's  business.  The  building  was  worth 
from  £800  to  £900,  and  the  damage  was  estimated  at  £479,  of  which  the  damage  to 
the  walls  was  £16.     The  repairs  were  completed  on  ISth  April  1869. 

The  Sheriff-substitute  pronounced  this  interlocutor: — "Finds  that  the  subjects  of 
the  lease  were,  on  the  17th  January  last,  so  destroyed  by  fire,  not  attributable  to  any 
fault  of  the  defender,  as  to  be  rendered  unfit  for  the  purposes  for  which  they  were  let, 
and  were  not  restored  to  a  tenantable  condition  till  the  13th  of  April :  Finds  that,  on 
21st  January,  the  [770]  defender  intimated  to  the  pursuer  that  in  consequence  of  the 
destruction  of  the  premises  he  abandoned  the  lease,  and  would  pay  no  rent  for  the  same 
from  and  after  the  date  of  the  fire:  Finds,  in  point  of  law,  that  the  defender  was 
entitled  so  to  abandon  the  said  lease,  and  is  only  liable  for  the  rent  down  to  said  date, 
amounting  to  £20,  38.  lOd.,  and  a  further  sum  of  £5,  as  the  value  of  his  occupation  of 
the  premises  when  he  was  realising  his  damaged  stock,  amounting  together  to  £25, 
38.  lOd." 

On  appeal  the  Sheriff  (Maitland  Heriot)  adhered. 
The  pursuer  appealed  to  the  Second  Division. 

He  argued; — (1)  By  the  lease  the  defender  was  bound  to  keep  the  premises  in 
repair,  and  that  clause  applied  to  all  repairs,  though  rendered  necessary  by  damna 
fataHia,*  (2)  The  defender,  in  the  circumstances,  was  not  entitled  to  abandon  the 
subjects ;  and  the  same  having  been  restored  tempestive  in  so  far  as  injured,  he  was 
bound  to  resume  possession.  The  subjects  were  repaired  in  seven  weeks,  and  there  was 
no  equity  in  holding  that  a  lease  for  seven  years  might  be  abandoned  because  the 
premises  were  unfit  for  the  tenant's  business  for  seven  weeks,  when  the  landlord  was 
repairing  them  as  speedily  as  possible.  Where  there  was  a  total  destruction,  ue.  where 
salmon-fishings  were  let,  and  the  stream  failed,  there  was  a  right  to  abandon,  or  where 
subjects  were  let  for  a  special  purpose  and  became  permanently  unfit  for  that  purpose ; 
but  there  was  no  such  case  here.  The  subjects  were  not  absolutely  destroyed,  and  the 
question  was,  did  the  lapse  of  seven  weeks  entitle  the  defender  to  say  they  were 
constructively  destroyed  ?  t 

Argued  for  the  defender ; — (1)  The  clause  in  the  lease  did  not  compel  the  tenant  to 
rebuild^  (2)  The  defender  was  entitled  to  abandon.§  (3)  The  English  law  was 
different  from  the  Scotch.  By  it,  where  there  was  no  special  stipulation,  total  destruc- 
tion by  fire  was  insufficient  to  free  the  tenant. | 


*  Clark  V,  City  of  Glasgow  Assurance  Co.,  June  20,  1850,  12  D.  1047,— aff.  Aug. 
8,  1854,  1  Macq.  668. 

t  Woodfall  on  Landlord  and  Tenant  (9th  ed.),  p.  371 ;  Drummond  v.  Hunter,  Jan. 
12,  1869,  ante,  vol.  vii.  347. 

I  Walker  v.  Bayne,  May  30,  1811,  F.  C.,— reversed  July  3,  1815,  3  Dow,  233. 

§  Swinton  r.  M'Dougal,  Jan.  16,  1810,  F.  C. ;  Kippen  v.  Oppenheim,  Dec.  13,  1847, 
10  D.  242;  Adamson,  1662,  M.  10,135;  Murdoch  v.  Fullerton,  Feb.  12,  1829,  7  S. 
404 ;  Hamilton,  1667,  M.  10,121 ;  Foster,  1762,  M.  10,131 ;  More's  Stair,  i.  15,  1. 

II  Loft  V.  Dennis,  Jan.  21,  1859,  28  L.  J.  (Q.  B.)  168. 
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At  advifiing, — 

Lord  Justiob-Clbrk. — I  think  the  judgment  of  the  Sheriff  is  right  In  ragaid  to 
the  clanae  in  the  lease  binding  the  tenant  to  uphold  the  subject^  I  think  it  has  becD 
settled,  by  a  series  of  decisions  commencing  as  far  back  as  the  middle  of  last  centoiy, 
that  such  a  clause  does  not  apply  to  injuries  caused  by  damna  fcUalicL  The  only 
authority  to  the  contrary  which  has  been  founded  on  is  the  case  of  Clark  v.  The  City 
of  Glasgow  Assurance  Co.  in  the  House  of  Lords.  That  case,  however,  related  not  to  a 
lease,  but  to  a  feu-right,  in  which  the  relative  obligations  of  superior  and  vassal  are 
entirely  different  from  those  between  landlord  and  tenant.  It  appears,  however,  that 
Lord  Cranworth,  in  applying  the  Scotch  authorities  on  landlord  and  tenant,  had  feUen 
into  the  mistake  of  supposing  that  in  the  case  of  Bayne  v.  Walker  there  was  no  clause 
or  obligation  on  the  tenant  of  this  nature.  The  case  was  otherwise.  There  was  a 
clause  of  precisely  the  same  kind  in  Bayne  v.  Walker,  and  that  case  simply  confirmed 
the  principle  of  a  long  series  of  prior  decisions.  If  I  may  be  allowed  to  say  so,  vith 
unfeigned  respect  for  so  high  an  authority,  the  ratio  given  by  Lord  Cranwoith  for 
deciding  the  case  of  Clark  on  the  principles  of  English  law  rests  on  a  faUaej. 
[771]  ^^  Lordship  says  that  it  would  be  strange  if  the  same  words  were  diffa«nyT 
interpreted  in  different  parts  of  the  kingdom.  But  if  the  same  words  have  been 
differently  interpreted  by  the  Courts  in  different  parts  of  the  kingdom,  they  lia?e 
necessarily  been  used  to  mean  different  things  by  the  persons  who  used  them.  The 
law  was  correctly  laid  down  by  Lord  Campbell,  in  the  case  of  Loft  in  1859.  lliekT 
of  England  and  that  of  Scotland  differ  on  this  matter. 

The  only  question  remaining  is,  whether  the  injury  which  was  suffered  \>j  tiu 
building  amounted  to  such  total  destruction  as  to  bring  the  lease  to  an  end.  No 
doubt  the  whole  of  the  fabric  is  not  destroyed,  but  the  beneficial  use  and  enjoymeni  d 
it  by  the  tenant  has  entirely  ceased.  The  true  test  of  the  effect  of  the  injmy  k 
whether,  without  rebuilding,  the  subject  was  in  any  respect  fitted  for  the  purpoeefcr 
which  it  was  let  I  am  satisfied  that  it  was  not,  nor,  indeed,  does  there  seem  to  be  asj 
dispute  on  this  matter.  As,  therefore,  the  landlord  was  not  bound  to  rebuild,  I  tad 
opinion  that  the  subject  of  the  lease  had  perished,  and  that  the  tenant's  obligation  is 
regard  to  it  had  terminated. 

Lord  Cowan. — I  am,  like  your  Lordship,  quite  satisfied  with  the  judgments  of  the 
Sheriffs.  As  to  the  argument  founded  on  the  clause  in  the  lease,  whereby  the  teiani 
binds  himself  to  keep  the  premises  in  good  repair,  and  to  leave  them  so  at  the  tensiia- 
tion  of  the  lease,  I  shall  only  allude  to  it  for  the  purpose  of  expressing  the  surprise  vi^ 
which  I  heard  it  seriously  maintained.  I  suppose  that  there  is  not  a  single  agricultanl 
lease  which  does  not  contain  such  a  clause,  and  it  would  certainly  excite  no  littb 
apprehension  among  the  tenantry  of  Scotland  if  it  were  held  that  under  such  an  oUiga- 
tion  a  tenant  was  legally  bound  to  rebuild  a  house  that  was  accidently  burned  dowo. 
Then,  as  regards  what  took  place  after  the  fire,  it  is  plain  from  the  correspondence  that 
the  tenant  lost  no  time  in  intimating  his  abandonment  No  doubt  he  retained  posses- 
sion of  the  premises  for  some  little  time  after  that  intimation ;  but  it  was  necessary  tb^ 
he  should  do  so  in  order  to  realise  the  debris  of  his  stock,  and  the  landlord  aoquieecei 
in  his  so  doing.  That  acquiescence,  however,  does  not  entitle  the  landlord  to  ton 
round  upon  the  tenant  and  compel  him  to  go  on  with  the  lease,  if  we  are  satisfied  ob 
other  grounds  that  the  fire  put  an  end  to  the  lease.  But  it  seems  only  just  that  sooe 
allowance  should  be  made  to  the  landlord  for  the  occupation  subsequent  to  the  fire,  aod 
I  approve  of  what  the  Sheriffs  have  done  in  that  respect 

Of  the  general  principle  that  the  destruction  of  the  subject  for  the  purpose  for 
which  it  was  let,  by  accidental  fire  or  from  other  fortuitous  event,  puts  an  end  to  & 
contract  of  lease,  there  can  be  no  doubt.  The  proposition,  indeed,  was  not  disputed  hy 
the  Solicitor-General,  though  it  had  been  by  his  junior.  It  must  always  be  a  delirate 
task  to  apply  this  principle  to  particular  cases,  and  it  comes  very  much  to  be  a  questioD 
of  degree.  If,  for  instance,  the  fire  had  only  deprived  the  tenant  of  the  temporazj  osp 
of  a  room,  I  could  not  have  held  him  entitled  to  abandon.  Here,  however,  the  proof 
makes  it  clear  that  the  premises  were  rendered  unfit  for  the  purposes  for  which  they 
were  let,  and  I  therefore  concur  with  your  Lordship  in  thinking  that  we  should  dismks 
the  appeal. 

Lord  Bbnholmb. — I  too  am  satisfied  with  the  Sheriff's  judgment  The  only  nice 
point  Ib  as  to  the  extent  of  destruction  which  entitles  the  tenant  to  abandon.  2(ow, 
there  was  here  substantial  destruction. 
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Lord  Nbayks. — By  the  law  of  Scotland  the  contract  of  location  is  dissolved  ret 
interitu.  In  applying  this  general  proposition,  however,  two  questions  may  arise,  one  as 
to  the  res  and  the  other  as  to  the  intertttis  contemplated.  In  an  ordinary  agricultural 
lease,  the  mere  farm-house  could  not  be  held  to  be  the  subject  whose  destruction  was 
fatal,  because  the  farm-house  is  only  an  accessory  to  the  farm.  But  in  the  lease  of  an 
urban  subject,  a  dwelling-house,  for  instance,  the  res  is  the  house,  and  if  the  house  is 
destroyed  the  contract  is  dissolved.  Then  as  to  the  extent  of  injury  constituting  an 
irderituSy  I  agree  with  your  Lordships  that  it  is  a  question  of  degree,  and  that  no 
absolute  rule  can  be  laid  down.  There  will,  however,  always  be  a  point  at  which  it 
becomes  plain  that  there  is  a  total  destruction,  as  where  a  dwelling-house  is  so  injured 
as  to  become  uninhabit-[772}-&^lo*  The  facts  of  the  case  here  lead  me  to  the  conclusion 
that  such  a  result  was  brought  about. 

It  was  argued  for  the  landlord  that,  having  since  rebuilt  the  house,  he  can  compel 
the  tenant  to  resume  possession  and  pay  rent.  But  location  is  a  mutual  contract,  and, 
if  this  argument  were  sound,  it  would  follow  that  the  tenant,  by  tendering  rent^  could 
compel  the  landlord  to  rebuild,  which  I  do  not  consider  to  be  the  law.  The  simple 
answer,  however,  to  the  argument  is,  that  the  destruction,  once  accomplished,  dissolves 
the  contract,  and  that  the  relation  of  landk)rd  and  tenant  between  the  parties  being 
thus  brought  to  an  end  can  only  be  re-established  by  a  new  agreement. 

This  interlocutor  was  pronounced : — '*  Find  that  the  premises  libelled  were  destroyed 
by  fire  on  the  17th  January  1869,  and  thereby  rendered  imfit  for  the  purposes  for  which 
the  lease  was  entered  into :  Find  that  the  lease  came  to  an  end :  Therefore  dismiss  the 
appeal,  and  afhrm  the  interlocutors  appealed  against,  and  decern :  Find  additional 
expenses  due,"  &c. 

Laurenob  M.  Macara,  W.S. — Lindsay  &  Paterson,  W.S. — Agents. 

[Distinguiahed,  Fleeming  v.  Baird  &  Co.,  1871,  9  M.  730;  Allan  v.  Markland, 
1882,  10  R  383.] 


No.  151.  Vm.    Macphbrson,    772.      20    May    1870.      2d    Div.— Lord 

Barcaple,  B. 

Alexander  ^Eneas  Mackintosh,  Pursuer. — SoL-Oen.  Clark — J.  Marshall. 
WiLLUM  Fraser  Tytler  AND  ANOTHER,  Defenders. —  Watson — Kinnear, 

Superior  and  Vassal — Reduciionrlmprobation — Declarator  of  Non-Entry — Wadset — 
Decree  in  Absence — Ees  inter  alios  acta, — ^A  superior  brought  an  action  of  reduction- 
improbation  of  his  vassal's  titles,  and  alternatively  of  declarator  of  non-entry  against 
A,,  heir-male  of  his  last  immediate  vassal,  and  B.y  his  sub-vassal.  A,  allowed  decree 
in  absence  to  pass  against  him,  but  B.  appeared,  and  produced  a  prescriptive  progress 
of  titles  vesting  him  in  the  lands  as  sub- vassal  oi  A.,  and  a  wadset  right  to  the 
superiority  granted  by  the  pursuer's  predecessor  to  one  of  his  {B,'s)  ancestors,  in  which 
his  subaltern  right  to  the  property  was  expressly  recognised,  and  the  feu-duty  payable 
by  A.  was  disponed.  The  pursuer  allied  that  the  wadset  had  been  redeemed  since 
the  date  of  the  action.  Held  (1)  (per  Lord  Barcaple,  and  acquiesced  in)  that  the 
decree  in  absence  against  A,  was  res  inter  alios  acta  in  regard  to  B,,  and  did  not 
import  a  reduction  of  his  titles;  (2)  that  B,'s  titles  could  not  be  reduced  by  the 
superior,  as  they  had  been  expressly  recognised  by  him  in  the  deed  of  wadset; 

(3)  that  while  the  wadset  stood  the  pursuer  had  no  claim  for  non-entry  duties ;  and 

(4)  that  although  it  had  been  redeemed  since  the  date  of  the  action  that  could  not 
affect  the  rights  of  parties  under  it 

This  was  an  action  of  reduction-improbation  and  declarator,  or  alternatively  of 
declarator  of  non-entry  and  for  payment  of  non-entry  duties,  by  Alexander  .^eas 
Mackintosh  of  Mackintosh,  superior  of  the  lands  of  Bochrubin  in  the  county  of  Inverness, 
against  Neil  John  MacGillivray  of  Dunmaglass,  presently  residing  in  Canada,  heir-male 
of  William  MacGillivray  of  Dunmaglass,  last  immediate  vassal  of  the  pursuer  in  the 
lands  of  Bochrubin,  Colonel  William  Fraser  Tytler  of  Aldourie,  sub-vassal,  and  John 
Boss,  tenant  of  these  lands,  to  reduce  "  (1)  A  pretended  contract  of  feu  of  the  lands  of 
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Bochrubin,  dated  10th  May  1721,  entered  into  between  the  Honourable  Lachlan 
Mackintosh  of  that  ilk,  ...  on  the  one  part,  and  Farquhar  MacGiUivray  of  Dunmagkss, 
on  the  other  part ;  (2)  A  pretended  instrument  of  sasine  in  favour  of  the  said  Farquhar 
MacGillivray,  &c ;  (3)  A  pretended  precept  of  dare  constat  by  Maeaa  Mackintosh  in 
favour  of  William  MacGillivray ;  (4)  Instrument  of  sasine  following  thereon ;  (5)  A 
pretended  feu-disposition  of  said  lands,  dated  the  13th  day  of  April  1768,  by  liie  said 
William  MacGillivray  in  favour  of  the  deceased  William  Fraser  of  Balnain;  and 
(6)  Instrument  [773]  ^^  sasine  following  on  said  disposition,  &c,  as  also  all  and  sundry 
dispositions,  &c.,  and  all  other  writs,  &c.,  concerning  the  said  lands,  made,  granted,  or 
conceived  by  the  pursuer,  or  any  of  his  ancestors,  in  favour  of  the  said  Neil  John 
MacGillivray,  his  predecessors  or  authors,  as  vassals  therein,  or  by  the  said  Keil  John 
MacGillivray,  or  William  Fraser,  or  their  respective  predecessors  or  authors,  in  favour 
of  the  said  Colonel  William  Fraser  Tytler,  his  predecessors  or  authors  : "  And  to  have 
it  declared  that  the  pursuer  had  the  only  good  and  undoubted  right  to  the  said  knds 
of  Bochrubin :  At  least  in  case  it  should  happen,  during  the  course  of  the  process,  that 
the  said  Neil  John  MacGillivray  should  produce  any  good  and  undoubted  rights  of 
property  of  the  said  lands  in  favour  of  any  of  his  predecessors  holden  by  them  of  the  pursoer 
or  his  predecessors  as  immediate  lawful  superiors  thereof,  then  and  in  that  case  to  have 
it  declared  that  the  said  lands  are  and  had  been  in  non-entry  by  and  since  the  death  of 
the  said  William  MacGillivray,  the  vassal,  who  stood  last  infeft  and  seised  therein, 
which  happened  in  or  about  the  year  1783:  And  to  have  the  said  Neil  John 
MacGillivray,  as  intromitter  with  the  said  rents,  maills,  and  duties,  and  the  said 
Colonel  William  Fraser  Tytler,  as  alleged  sub-vassal,  and  the  said  John  Ross,  as  tenant 
and  possessor  of  the  said  subjects,  decerned  and  ordained  to  make  payment  to  the 
pursuer  of  the  sum  of  £236,  2s.  2d.  sterling,  being  the  amount  of  the  said  retoured 
duties  from  the  death  of  the  said  William  MacGillivray  to  the  date  of  citation,  at  iht 
rate  of  fifty  merks  Scots  yearly, — the  said  alleged  sub-vassal  and  tenant  being,  howeTer, 
only  liable  therefor  to  the  extent  of  the  rents  due  by  them  respectively  at  the  date  of 
citation  hereon,  and  of  the  whole  rents,  maills,  and  duties  of  the  said  lands  and  othezs 
from  and  after  the  date  of  the  said  citation,  yearly  and  termly,  in  all  time  coming, 
until  the  lawful  entry  of  the  righteous  heir  thereto,  and  during  the  said  sub-va^ 
tenant,  and  possessor,  their  respective  possessions  thereof. 

On  15th  June  1869  the  pursuer  obtained  decree  of  reduction  in  absence  against  the 
defender,  MacGillivray,  in  the  following  terms : — "  The  Lord  Ordinary  grants  certifica- 
tion against  the  defender,  Neil  John  MacGillivray,  in  absence,  for  not  producing  the 
writings  called  for  in  the  reduction  libelled  :  Reduces  and  improves  the  same,  and  Uot 
for  not  production,  and  finds,  decerns,  and  declares  against  the  said  defender,  conform 
to  the  other  conclusions  of  the  libel.'' 

The  defenders,  Tytler  and  Boss,  appeared,  and  the  former  produced  the  writs 
specially  called  for,  and  also  other  writs  going  to  complete  his  title  to  the  lands  as  held 
by  him  and  his  predecessors  under  the  sub-fue  of  1768.  He  denied  that  the  pursotf 
was  proprietor  of  Bochrubin,  and  averred  that  it  belonged  both  in  property  and  snpe- 
riority  to  himself.  He  averred,  in  particular, — (Stat.  3)  "In  1768  the  said  William 
MacGillivray  sold  the  said  lands  of  Bochrubin  for  a  full  price  to  William  Fraser  of 
Balnain,  W.S.  (the  defender  Colonel  Fraser  Tytler's  great-grandfather).  The  lands 
were  disponed  to  be  holden  blench  of  the  grantor  and  his  heirs,  for  the  yearly  payment 
of  a  penny  Scots,  and  relieving  the  grantor  and  his  heirs  of  the  yearly  feu-duty  of  fiicj 
merks  Scots,  payable  to  The  Macintosh.  The  deed  also  contains  an  obligation  to 
grant  to  Fraser  and  his  heirs,  if  they  should  require  it,  a  procuratory  of  resignation  <3 
other  writing  necessary  to  enable  them  to  hold  direct  of  The  Mackintosh,  if  they  shonH 
wish  to  do  so.  The  deed  was  followed  by  possession."  (Stat.  4)  "  After  this  purchase, 
the  said  William  Fraser  proposed  to  purchase  the  superiority  of  the  said  lands  fnaii 
^ueas  Mackintosh  of  Mackintosh,  in  whom  the  superiority  had  become  vested.  Ihe 
Mackintosh  agreed  to  sell  the  [774]  superiority  to  Mr.  Fraser,  but  only  redeemablj  in 
the  form  of  a  wadset,  and  accordingly,  by  disposition  and  deed  of  wadset,  dated  28th 
July  1768,  the  said  ^Eneas  Mackintosh  of  Mackintosh,  on  the  narrative  of  the  feu- 
contract  of  1721,  and  sasine  thereon,  of  the  title  made  up  by  William  MacGilliviaj  in 
1758,  of  the  sale  by  William  MacGillivray  to  the  said  William  Fraser,  W.S.,  by  the 
disposition  of  1768,  and  in  consideration  of  the  sum  of  one  thousand  merks  Scots  paid 
to  the  said  ^neas  Mackintosh  by  the  said  William  Fraser,  the  said  /Eneas  Mackinto^ 
sold,  wadsetted,  and  disponed  to  the  said  William  Fraser  and  his  heirs  all  and  whole 
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the  said  lands  of  Bochrubin,  so  far  as  respects  the  superiority  thereof,  with  the  feu< 
duty  payable  therefrom,  and  he  assigned  the  feu-duty  to  the  said  William  Fraser  and 
his  heirs,  that  the  lands  might  be  bruiked  and  enjoyed  without  any  payment  of  feu- 
duty  in  time  coming  during  the  non-redemption.  The  right  was  specially  declared 
redeemable  by  the  said  ^Eneas  Mackintosh  and  his  heirs-male  succeeding,  at  any  term 
of  Whitsunday  after  the  lapse  of  nineteen  years  from  the  term  of  Whitsunday  1768, 
by  payment  of  the  said  sum  of  1000  merks  Scots,  after  premonition  of  forty  days  as 
therein  mentioned.  The  deed  further  bound  the  granter  and  his  heirs  to  receive  and 
enter  the  said  William  Fraser  and  his  heirs  gratis,  in  case  they  should  wish  to  hold 
the  dominium  utile  directly  of  The  Mackintosh  instead  of  blench  of  the  said  William 
MacGillivray.  The  deed  was  fallowed  by  possession.  In  virtue  thereof  the  said 
William  Fraser  and  his  successors  have  ever  since  possessed  the  superiority  of  the  said 
lands  of  Bochrubin,  and  have  paid  no  feu-duty  either  to  the  pursuer  and  his  pre- 
decessors, or  to  any  one  else.  The  defender  has  made  up  a  title  to  this  wadset  by 
service  and  notarial  instrument,  and  it  constitutes  a  real  right  in  his  person." 

The  pursuer  pleaded; — (1)  The  said  lands  of  Bochrubin  being  vested  in  the 
pursuer,  and  the  titles  founded  on  by  the  defender  being  either  not  executed,  or  being 
false,  forged,  and  fabricated,  the  pursuer  is  entitled  to  decree  of  reduction-improbation 
of  the  writs  libelled,  in  so  far  as  the  same  affect  the  said  lands.  (2)  In  any  view,  the 
said  lands  having  been  in  non-entry  since  the  death  of  William  MacGillivray  in  or 
about  the  year  1783,  the  pursuer  is  entitled  to  decree  of  declarator  of  non-entry  in 
terms  of  the  conclusions  of  the  libel.  (4)  The  alleged  titles  in  favour  of  MacGillivray 
of  Dunmaglass,  the  defender's  alleged  author,  having  been  reduced  and  improven,  the 
disposition  of  30th  April  1768  in  favour  of  William  Fraser,  the  defender's  author,  is 
null  and  void,  as  proceeding  a  non  kabente  potestatem ;  and  the  alleged  possession  of 
the  lands  by  the  defender's  authors  not  having  been  had  in  virtue  of  charters  and 
sasines  standing  together  for  forty  years,  the  defences  should  be  repelled. 

The  defenders  pleaded; — (1)  The  pursuer  being  denuded  both  of  the  superiority 
and  property  of  the  said  lands  of  Bochrubin  and  others,  has  no  title  to  sue,  and  the 
defender.  Colonel  Fraser  Tytler,  is  not  bound  to  satisfy  the  production.  (2)  The 
pursuer's  author,  by  the  disposition  of  wadset  of  1768,  having  conveyed  the  lands,  so 
far  as  relates  to  the  superiority,  to  the  defender,  Colonel  Fraser  Tytler,  and  his  authors, 
the  pursuer  has  no  right,  while  the  wadset  is  unredeemed,  to  any  of  the  rights  of 
superior.  (3)  In  any  view,  the  defender.  Colonel  Fraser  Tytler,  is  entitled,  under  the 
obligation  contained  in  the  said  wadset,  to  be  entered  by  the  pursuer  gratis  as  therein 
mentioned.  (4)  The  defender,  Colonel  Fraser  Tytler,  and  his  authors,  having  pos- 
sessed the  lands  for  more  than  the  prescriptive  period  under  the  infeftment  produced, 
his  title  is  fortified  by  the  positive  prescription,  and  is  unchallengeable.  (5)  In  any 
view,  the  defender,  Colonel  Fraser  Tytler,  is  entitled  to  an  entry  on  payment  of  the 
blench  duties  and  the  interest  of  the  price  paid  to  William  MacGillivray  [775]  ^^  1768. 
(6)  The  wadset  having  been  followed  by  possession,  excludes  all  claim  for  bygone  feu- 
duties  or  casualties  of  superiority.  (7)  The  pursuer  is  not  entitled  to  refuse  an  entry 
to  the  heir  of  William  MacGillivray,  the  last  entered  vassal. 

By  minute  of  admissions  it  was  admitted — ^(1)  That  the  pursuer  and  his  authors 
have  stood  infeft  in  the  lands  in  question  conform  to  the  infeftments  produced. 
(2)  That  the  pursuer  and  his  authors,  apart  from  their  infeftments,  have  never  been, 
since  the  original  feu-contract  of  10th  May  1721,  by  themselves  or  their  tenants,  in  the 
actual  possession  of  the  lands.  (3)  That  the  pursuer's  author  received  feu-duty  from 
the  date  of  the  original  feu-contract  till  1768,  when  the  wadset,  No.  12  of  process, 
was  granted;  but  that  no  feu-duty  has  been  paid  since  that  date.  (4)  That,  since 
1768,  the  defender,  Colonel  Fraser  Tytler,  and  his  authors  have  been,  by  themselves 
and  their  tenants,  in  the  actual  possession  of  the  lands ;  and  (5)  That  the  pursuer  is 
the  heir-male  of  ^neas  Mackintosh  of  Mackintosh,  the  granter  of  the  wadset  of  1768  ; 
and  quoad  ultra  both  parties  renounce  probation. 

The  Lord  Ordinary  (Barcaple)  pronounced  this  interlocutor: — "Finds  that  the 
pursuer  is  not,  merely  in  respect  of  the  decree  in  absence  obtained  by  him  against  the 
defender  MacGillivray  in  this  action,  entitled  to  decree  against  the  present  defenders 
in  terms  of  the  conclusions*  of  the  libel,  or  any  part  thereof :  Finds  that  the  defender, 
Colonel  Fraser  Tytler,  has  produced,  in  answer  to  the  call  in  this  action,  a  valid  and 
sufficient  progress  of  titles  in  his  person  to  the  lands  in  question,  and  that  no  valid 
objection  is  stated  by  the  pursuer  to  t^^  validity  of  t^ese  writs,  or  any  of  them :  Finds, 
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8&paratim,  that  the  pursuer  is  barred  by  the  wadset  granted  by  his  ancestor  .^Jieas 
Mackintosh  to  William  Fraeer,  the  ancestor  of  the  defender,  Colonel  Fraser  Tytler, 
No.  12  of  process,  to  which  wadset  said  defender  is  now  in  right,  being  infeft  thereon, 
from  insisting  in  the  conclusions  of  the  action  as  against  the  said  Colonel  Eraser  TyUer, 
and  the  defender  Boss  as  his  tenant:  Assoilzies  the  said  defenders,  Colonel  Fraser 
Tytler  and  John  Boss,  from  the  whole  conclusions  of  the  action,  and  decerns :  Finds 
the  pursuer  liable  to  the  said  defenders  in  expenses,"  &c,* 

*  "Note. — ^This  is  an  action  of  reduction-improbation,  and  of  declarator  of  the 
pursuer's  right  to  the  lands,  and  of  declarator  of  non-entry,  libelled  in  the  usual  form 
of  such  actions.  The  only  plea  originally  stated  in  support  of  the  reductive  conclusions 
is  the  usual  formal  reason,  that  the  titles  founded  on  by  the  defender  being  either  not 
executed,  or  being  false,  forged,  and  fabricated,  the  pursuer  is  entitled  to  decree  of 
reduction-improbation.  The  action  is  directed  against  Neil  John  MacGillivray  of 
Dunmaglass,  presently  in  Canada,  heir-male  of  the  last  immediate  vassal  to  the  puisner 
in  the  lands  in  question,  and  also  against  Colonel  William  Fraser  Tytler  as  alleged  sub- 
vassal  of  said  lands,  and  the  defender  Boss  as  his  tenant  Before  any  other  step  was 
taken  in  the  cause,  the  pursuer  took  decree  of  certification  against  the  defender 
MacGillivray  in  absence,  and  finding  and  declaring  against  him,  conform  to  the  other 
conclusions  of  the  libel;  that  is,  as  the  Lord  Ordinary  understands,  conform  to  the 
first  declaratory  conclusion,  to  have  it  found  and  declared  that  the  pursuer  has  \he 
only  good  and  undoubted  right  to  the  lands,  and  to  possess  the  same,  and  uplift  the 
rents  and  duties  thereof.  Decree  in  terms  of  the  conclusions  for  declarator  of  non> 
entry  could  only  be  pronounced  in  the  event  of  the  defender  MacGillivray  produdng 
good  rights  to  the  property  of  the  lands  in  favour  of  any  of  his  predecessors  holden  bj 
them  of  the  pursuer,  or  his  predecessors  or  authors.  Decree  of  declarator  of  non-entij 
would  be  entirely  inconsistent  with  the  decree  reducing  the  whole  writs  called  for, 
being  the  titles  real  or  pretended  creating  the  relation  of  superior  and  yassal  between 
the  pursuer  and  the  defender  MacGillivray.  It  is  proper  to  keep  the  precise  nature  of 
this  decree  in  absence  against  MacGillivray  [776]  ^  view,  as  the  pursuer  makes  it  the 
main  ground  of  his  argument  in  support  of  his  case  against  the  other  defenders. 

"  The  conclusion  for  reduction-improbation  in  such  an  action  is  merely  a  means  of 
forcing  the  vassal  to  produce  the  writs  called  for.  In  the  present  case  both  defendes 
are  called  to  produce  the  writs  specified  in  the  summons,  as  also  all  and  sundry  dis- 
positions, &c,  and  all  other  writs,  concerning  the  lands  granted  by  the  pursuer,  or  anj 
of  his  ancestors,  in  favour  of  the  defender  MacGillivray,  his  predecessors  or  authoB, 
as  vassals  therein,  or  by  the  defender  MacGillivray,  or  WiUiam  Fraser,  an  ancestor  of 
the  other  defender,  or  their  respective  predecessors  or  authors,  in  favour  of  the  defender 
Fraser  Tytler,  his  predecessors  or  authors.  The  writs  specially  called  for  include  a  feu- 
disposition  of  the  lands  granted  in  1768  in  favour  of  William  Fraser,  the  ancestor  of 
Colonel  Fraser  Tytler,  and  also  an  instrument  of  sasine  in  the  lands,  expede  by  the 
father  of  Colonel  Fraser  Tytler.  The  defender  MacGillivray,  as  already  seen,  has 
allowed  decree  in  absence  to  go  out  against  him.  But  Colonel  Fraser  Tytler,  as  cilled 
upon  to  do  in  the  summons,  has  produced  the  writs  specially  called  for,  and  also  o&er 
writs  going  to  complete  his  title  to  the  lands  as  held  by  him  and  his  predecessors  under 
the  sub-feu  of  1768. 

"  The  pursuer  asks  for  reduction  of  the  whole  of  these  titles  against  Colonel  Fraser 
Tytler,  upon  the  ground,  as  the  Lord  Ordinary  understands  his  argument,  that  the 
titles  of  the  MacGillivrays,  as  his  immediate  vassals,  which  constitute  the  essentiil 
basis  of  the  sub-feu,  have  been  set  aside  by  the  decree  in  absence  against  the  defender 
MacGillivray.  The  Lord  Ordinary  thinks  that  there  are  several  obvious  and  efifectuAi 
answers  to  this  demand.  The  defender  Colonel  Fraser  Tytler  is  entitled,  as  indeed  he 
is  expressly  called  upon  by  the  pursuer  in  the  summons  to  do,  to  produce  and  support 
his  titles.  The  Lord  Ordinary  has  no  idea  that  his  right  to  do  so  can  be  taken  awaj 
by  a  decree  in  absence  against  the  other  defender,  which  was  res  inter  alios  acta,  and 
which  he  had  no  opportimity  to  resist.  It  is  for  after  inquiry  what  may  be  the  effect, 
if  any,  of  this  decree  as  to  the  other  conclusions  of  the  action,  but  the  Lord  Ordinary 
thinks  it  is  clear  that  it  cannot  in  any  way  interfere  with  the  defender's  right  to  resist 
the  conclusions  for  reduction  and  for  declarator  of  the  pursuer's  ri^t  to  the  lands, 
which  is  seriously  insisted  in.  There  are  no  reasons  of  reduction  set  forth,  as  regards 
the  titles  of  the  feu  held  by  the  MacGillivrays  as  immediate  vassals  of  the  pursuer  and 


Vm.  MAO?HEESOK,  77«.       MACKINTOSH  t).  TYTLER,  fiTC.  [l870]  845 

[776]  The  pursuer  reclaimed,  and  argued ; — (1)  The  defender  Tytler  was  in  non- 
entry,  and  the  pursuer  was  entitled  to  the  lands  till  he  entered.     (2)  [777]  The 

his  predecessors,  which  it  can  he  alleged  are  or  can  he  substantiated  now  that  they  are 
produced.  The  pursuer  has  only  libelled  against  them  the  formal  reasons  already 
noticed,  which  he  does  not  now  offer,  and  cannot  offer  to  support.  The  Lord  Ordinary 
is  of  opinion  that  these  titles  cannot  be  reduced  as  against  the  present  defender,  on  the 
mere  ground  of  the  decree  in  absence  against  MacGillivray.  Several  of  the  writs 
specially  called  for,  and  others  which  are  produced  under  the  general  call,  are  the  titles 
to  the  sub-feu,  which  the  defender  MacGillivray  had  no  interest  or  title  to  support. 

''  The  general  reason  of  style  is  equally  incapable  of  being  supported  as  a  ground  for 
reducing  these  titles.  But  the  pursuer,  in  his  fourth  plea  in  law,  maintains  that  the 
titles  in  favour  of  MacGillivray  having  been  reduced,  the  disposition  of  1768  in  favour 
of  William  Fraser,  constituting  the  sub-feu,  is  null  and  void,  as  proceeding  a  non 
hahente  potestatem^ — that  is  to  say,  he  maintains  that  the  titles  of  the  MacGillivrays 
having  been  set  aside  by  decree  of  certification  in  absence  in  this  action,  the  whole 
titles  to  the  feu  derived  from  them  in  1768  are  funditus  null  and  void.  The  Lord 
Ordinary  is  of  opinion  that  that  is  a  groundless  contention,  and  that,  if  these  titles  are 
to  be  reduced,  or  declared  null  and  void  as  against  the  present  defender,  it  must  be 
upon  grounds  of  defect  in  themselves  sufficient  for  that  purpose,  and  substantiated  in 
f€TO  against  him. 

"  When  the  progress  of  titles  produced  by  the  present  defender  is  examined,  it  does 
not  appear  to  the  Lord  Ordinary  that  it  is  liable  to  any  well-grounded  objection. 
William  Eraser,  who  obtained  the  original  feu  from  MacGillivray,  [777]  included  the 
lands  in  a  deed  of  entail  executed  by  him  in  1775.  He  was  never  infeft;  but  his  eldest 
daughter,  Ann  Fraser,  the  institute  in  the  entail,  took  infeftment  on  the  deed  of  entail 
in  1776.  That  infeftment  was  of  course  invalid  at  its  date  as  regards  the  lands  now  in 
question.  But  she  continued  to  possess  the  whole  entailed  estate  in  virtue  of  her  sasine 
taken  on  the  deed  of  entail  till  her  death  in  1837.  She  thus  acquired  a  prescriptive 
title,  which  is  not  affected  by  the  fact  that  her  father  never  having  been  infeft  in  the 
lands  in  question,  the  conveyance  of  them  in  the  entail  flowed  a  non  hahente  potesfatem. 
On  her  death,  her  son,  the  late  Mr.  William  Fraser  Tytler,  expede  in  1837  a  general 
service  to  his  grandfather,  the  entailer,  and  took  infeftment  upon  the  feu-disposition  of 
1768,  thereby  establishing  in  his  person  a  feudal  title  to  the  lands,  independently  of  his 
mother's  prescriptive  title,  which  appears  still  to  remain  in  her  hcereditas  jacensy  and 
may  be  taken  up  at  any  time.  His  eldest  son,  the  present  defender,  has  obtained  decree 
of  special  and  general  service  to  his  father,  which  was  recorded  in  the  Register  of 
Sasines  on  8th  July  1869,  since  the  present  action  was  raised.  The  Lord  Ordinary  does 
not  understand  it  to  be  disputed  that  there  is  thus  a  valid  feudal  progress  of  titles 
brought  into  his  person ;  and,  at  all  events,  he  is  of  opinion  that  the  pursuer  has  not 
adduced  any  well-founded  objection  to  it.  On  these  grounds  he  is  of  opinion  that  the 
pursuer  is  not  entitled  to  decree  of  reduction-improbation  against  the  present  defender, 
or  to  have  it  found  that  any  portion  of  the  progress  of  titles  is  null  and  void,  in  terms 
of  his  fourth  plea  in  law. 

"  The  question  remains  as  to  the  conclusions  for  non-entry.  The  Lord  Ordinary 
does  not  think  that  an  over-superior  can,  by  merely  obtaining  a  decree  in  absence  in  an 
action  of  reduction-improbation  and  non-entry  against  his  immediate  vassal,  invalidate 
the  right  of  a  sub-feuar,  and  take  the  lands  to  himself,  as  the  pursuer  here  proposes  to 
do,  or  even  enter  to  possession  of  the  rents  of  the  lands  sub-feued,  to  the  exclusion  of 
the  vassal  in  the  dominium  utile.  There  has  long  been  a  course  of  procedure  by  which 
a  sub-vassal  could  compel  his  immediate  superior  to  enter  with  the  over-superior,  and 
give  him  an  entry,  and  if  the  immediate  superior  failed  to  do  so,  could  obtain  an  entry 
from  the  over-superior.  The  Lord  Ordinary  does  not  think  that  the  rights  of  the  vassal 
in  this  respect  can  be  defeated  by  a  decree  in  absence  obtained  by  the  over-superior 
against  his  immediate  vassal  Recent  legislation  has  greatly  facilitated  the  procedure 
for  a  vassal  thus  obtaining  an  entry  from  his  immediate  superior,  or  the  over-superior — 
Titles  to  Land  Consolidation  (Scotland)  Act,  31  &  32  Vict.  c.  101,  sees.  9,  97,  and  104, 
schedules  (X)  (A  A).  The  Lord  Ordinary  tiiinks  that  the  defender  would  in  any  event 
be  entitled  to  follow  out  the  course  of  procedure  pointed  out  in  the  statute,  notwith- 
standing the  decree  in  absence  obtained  against  his  immediate  superior,  and  the 
dependence  of  the  present  action  against  himself. 
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defender  Tytler  had  no  title  authorising  him  to  take  tjie  place  of  MacGillivray  and  so 
enter.     (3)  The  wadset  did  not  deprive  the  pursuer  [778]  ^^  ^^®  J^  d(nninii*  or  of 

"But  there  is  further  a  very  important  specialty  in  the  present  case,  to 
which  the  Lord  Ordinary  has  not  hitherto  adverted.  It  anses  out  of  the  existence  of  a 
wadset  right  granted  by  iEneas  Mackintosh  of  Mackintosh,  a  predecessor  of  the  pursuer, 
to  William  Fraser,  who  obtained  the  sub-feu  on  30th  April  1768.  The  wadset  is  dated 
28th  July  of  the  same  year.  The  original  right  granted  by  Mackintosh  to  MacGillivray 
in  1721  was  a  feu-right  for  payment  of  a  feunduty  of  fifty  merks  Scots.  The  right 
granted  by  MacGillivray  to  Fraser  in  1768  was  granted  for  payment  of  a  blench-dutj 
of  one  penny  Scots,  '  and  also  relieving  the  said  William  MacGillivray  and  his  heirs  at 
the  hands  of  iEneas  Mackintosh  of  that  Ilk  and  his  heirs,  of  the  sum  of  fifty  merks  Soote 
money  of  feu-duty  yearly,  payable  out  of  the  said  lands,  to  him  as  the  immediate  lawfnl 
superior  of  the  same.'  It  was  with  reference  to  this  state  of  the  holdings  by  MacGiUiviaj 
under  Mackintosh,  and  by  Fraser  under  MacGillivray^  that  within  a  few  months  after 
Fraser  had  acquired  the  dominium  utile  of  the  lands  from  MacGillivray,  for  payment 
of  a  blench-duty  and  relief  to  MacGillivray  of  the  feu-duty  of  fifty  merks  payable  to 
Mackintosh,  the  over-superior,  he  also  acquired  from  the  latter  the  wadset  right  in 
question.  The  sum  for  which  the  wadset  was  granted,  1000  merks,  was  just  twenty 
years'  purchase  of  the  feu-duty.  It  is  a  proper  wadset,  [778]  proceeding  on  tiie  nanative 
of  the  feu-right  granted  by  Mackintosh  to  MacGillivray  in  1721,  and  the  right  granted 
by  MacGillivray  to  Fraser  in  1768,  and  on  the  consideration  of  1000  merl^  Scots 
advanced  and  paid  to  the  grantor  by  Fraser.  While  it  gives  to  the  reverser  the  pover 
to  redeem  at  any  term  of  Whitsunday  without  limitation,  after  the  lapse  of  nineteen 
years,  it  does  not  give  to  the  wadsetter  the  power  of  requiring  repayment  of  the  1000 
merks  for  which  the  wadset  was  granted. 

**  The  defender  maintained  that  this  wadset  right,  which  is  unredeemed,  and  has 
recently  been  made  real  by  infeftment  in  his  person,  entirely  takes  away  the  title  of  the 
pursuer  to  the  superiority  of  the  feu  held  by  MacGillivray,  and  to  sue  this  action,  or 
exercise  any  other  of  the  rights  of  superiority.  The  Lord  Ordinary  cannot  adopt  this  view 
to  its  full  extent  The  deed  bears  in  its  inductive  clause  that  Fraser  has  advanced  and 
paid  to  Mackintosh  the  sum  of  1000  merks, '  for  my  granting  to  him-i^he  dispoBition  and 
wadset  right  underwritten,  of  the  said  feu-duty  payable  to  me  yearly  out  of  the  said  buuk' 
The  dispositive  clause  sells,  wadsets,  and  dispones  the  lands,  'so  far  as  respects  mj 
right  of  superiority  of  the  same,  together  with  the  said  fifty  merks  Scots  of  feu-dntj.' 
The  grantor  assigns  to  Fraser  the  feu-duty  of  fifty  merks  during  the  not  redemption  of 
the  wadset,  '  to  the  end  he  may  bruik  and  enjoy  the  said  lands  without  any  yeadj 
payment  of  the  said  feu-duty  in  time  coming.'  The  precept  of  sasine  bears  to  be  granted 
'  to  the  end  the  said  William  Fraser  may  be  duly  infeft  in  the  said  lands,  for  security 
to  him  of  the  present  wadset,  so  far  as  respects  my  right  of  superiority  and  right  to  the 
said  feu-duty  of  fifty  merks  of  Scots  money  yearly,'  and  sasine  is  directed  to  be  given  d 
the  lands,  '  and  that  so  far  as  concerns  my  right  of  superiority  and  the  said  feu-duty.' 
The  deed  is  not  very  accurately  or  consistently  expressed  with  regard  to  the  precise 
nature  and  extent  of  the  right  which  was  intended  to  be  conveyed.  But  having  regard 
to  its  whole  tenor,  the  Lord  Ordinary  thinks  it  must  be  construed  as  merely  giving 
right  to  the  superiority  to  the  effect  of  entitling  the  wadsetter  to  the  feu-duty  of  fiftj 
merks  payable  to  Mackintosh,  the  granter,  so  long  as  the  wadset  should  not  be  redeemed. 
He  does  not  think  it  can  be  held  to  have  been  intended  to  constitute  the  wadsetter,  in 
any  proper  sense,  the  superior  of  MacGillivray,  so  as  to  entitle  him  to  the  casualties  d 
superiority,  or  enable  him  to  enter  the  heirs  of  MacGillivray  as  his  vassals. 

"But  it  appears  to  the  Lord  Ordinary  that  the  wadset  right  affords  a  complete 
defence  to  Colonel  Fraser  Tytler  against  the  action,  in  so  far  as  it  concludes  for  reduc- 
tion of  the  titles  of  MacGillivray  and  the  defender,  and  for  non-entry  duties.  By  that 
onerous  deed,  containing  absolute  warrandice  on  which  exclusive  possession  has  foUoved 
since  1768,  the  granter  did,  in  the  most  express  manner,  recognise  the  base  right  held 
by  Fraser ;  and  upon  the  least  extensive  construction  that  can  be  given  to  it,  he  made 
over  to  him,  so  long  as  the  wadset  should  be  unredeemed,  the  right  to  the  f eu-dutj  of 
fifty  merks,  payable  by  his  immediate  superior  MacGillivray,  and  disponed  the  lands, 

♦  Chisholm  v.  Chisholm-Batten,  Dec.  9,  1864,  antet  vol.  iii.  202,  Lord  Curriehilli 
217  ;  Campbell  v.  Bertram,  Nov.  10,  1865,  ante^  vol.  iv.  23,  Lord  Curriehill,  28. 
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the  right  to  bring  the  declarator  of  non-entrj.  The  wadset  had  been  redeemed  since 
the  date  of  the  action.  (4)  Though  Eraser  was  a  sub-vassal,  he  was  liable  to  the 
penalties  of  non-entry.*^ 

[779]  The  defenders  argued ; — (1)  The  pursuer  did  not  now  plead  that  the  defenders' 
titles  fell  by  the  decree  of  reduction  in  absence  against  MacGillivray.  It  was  admitted 
that  Tytler  had  a  prescriptive  title  independent  of  MacGillivray.  (2)  The  pursuer  was 
not  entitled  to  reduction  of  Tytler's  titles,  as  the  same  were  valid  by  prescription,  and 
recognised  as  such  in  the  deed  of  wadset.  (3)  A  superior  was  entitled  to  declarator 
of  non-entry  only  where  the  vassal  was  in  fault.  The  defender  Tytler  was  not  in  fault 
He  had  commenced  the  necessary  proceedings  to  force  an  entry  from  MacGillivray,  or, 
in  the  event  of  his  not  entering  with  the  pursuer  as  the  over-superior,  from  the  pursuer 
himself.  (4)  The  wadset  was  a  proper  wadset,  and  precluded  the  declarator  of  non- 
entry,  t  (5)  Under  it,  Tytler  was  entitled  to  a  gratis  entry  and  exemption  from  feu- 
duties.  While  it  stood,  therefore,  the  claim  for  the  non-entry  duties  was  out  of  the 
question.  It  had  uot  been  legally  redeemed,  as  the  right  of  redemption  had  prescribed ; 
but  though  it  had  been  redeemed  since  the  date  of  this  action,  that  could  not  affect  the 
rights  of  parties  xmder  it. 
At  advising, — 

Lord  Justigb-Clerk. — The  summons  in  this  action  is  alternative.  It  concludes  for 
reduction  of  the  titles  called  for,  or  in  the  event  of  MacGillivray,  the  pursuer's 
immediate  vassal,  producing  a  sufficient  title,  for  declarator  of  non-entry  and  right  to  the 
bygone  retour  duties,  and  the  rents  after  citation.  The  pursuer  has  taken  decree 
against  his  vassal,  MacGillivray,  and  if  it  had  been  necessary  for  the  disposal  of  this 
case,  it  might  have  been  reasonably  maintained  that  the  action  is  exhausted,  because 
the  pursuer  does  not  insist  in  the  reductive  conclusions  against  the  other  defender,  the 
pursuer's  sub-vassal,  and  the  conclusions  for  non-entry  and  those  that  follow  could  only, 
as  the  summons 'is  drawu,  take  eifect  in  the  event  of  a  sufficient  progress  being  pro- 
duced by  MacGillivray,  and  consequently  the  reductive  conclusions  ceasing  to  take  effect. 
If  the  conclusions  for  declarator  of  non-entry  could  be  sustained,  it  would  probably  be 
necessary  to  clear  the  way  by  a  recall  of  the  interlocutor  by  which  the  writs  were 
reduced,  or  by  a  minute  on  the  part  of  the  pursuer  restricting  its  application. 

with  precept  on  which  infeftment  has  been  taken,  to  the  effect  of  making  that  a  real 
right  It  seems  out  of  the  question  that,  in  that  state  of  matters,  he  can  be  heard  to 
contend  that  he  is  entitled,  in  respect  of  his  superiority  rights,  to  carry  off  the  property 
by  a  reduction  of  his  immediate  vassal's  title,  or  to  defeat  his  grant  of  the  feu-duty  to 
Fraser.  This  would  just  be  to  bring  the  wadset,  to  which  no  objection  can  be  taken, 
and  on  which  there  has  been  exclusive  possession  for  a  century,  to  an  end  without 
repayment  of  the  sum  for  which  it  was  granted. 

[779]  "  ^^  ^^6  view  which  the  Lord  Ordinary  takes  of  the  case,  it  does  not  appear  to 
him  that  there  is  room,  as  there  usually  is  in  a  declarator  of  non-entry,  for  Colonel  Fraser 
Tytler  offering  to  take  an  entry  from  the  pursuer,  or  that  he  is  called  upon  to  do  so 
in  this  action.  The  piirsuer  maintains  that  the  defender  is  not  his  vassal,  and  is  not 
entitled  to  an  entry,  and  that  the  fee  held  by  him  is  absolutely  sopite,  and  brought  to  an 
end  by  the  effect  of  the  decree  against  MacGillivray.  The  conclusion  for  non-entry  is 
directed  against  MacGillivray  alone,  aud  the  other  defender  is  only  involved  in  it  with 
reference  to  the  demand  for  bypast  retoured  duties,  and  for  the  rents  of  the  land 
from  the  date  of  citation,  as  being  due  to  the  pursuer  in  consequence  of  MacGillivray's 
failure  to  enter.  That  is  not,  indeed,  the  case  now  insisted  in  by  the  pursuer,  who 
claims  the  lands  absolutely  in  respect  of  his  own  superiority  titles,  and  the  reduction  of 
the  titles  of  the  MacGiUivrays.  But  if  it  were  so,  there  is  still  no  call  on  the  present 
defender  to  enter,  and  no  conclusion  against  him  in  respect  of  his  lying  out  unentered. 
The  Lord  Ordinary  is  therefore  of  opinion,  upon  the  whole  matter,  that  the  present 
defenders  are  entitled  to  absolvitor  from  the  whole  conclusions  of  the  summons,  with- 
OTil  further  procedure  in  regard  to  any  claim  which  Colonel  Fraser  Tytler  may  have  to 
an  entry  from  the  pursuer,  or  the  terms  on  which,  if  he  is  entitled  to  an  entry,  it  must 
be  given." 

♦  Coltart  V.  Tait  (1782),  M.   9313;  Ivory's  Erskme,  ii.   5,  42,  Note;  Bell  on 
Conveyancing,  vol.  i.  582. 

i  Ersk.  ii.  8,  26 ;  Bell  on   Election  Law,  94 ;  Children   of  Macneil  v,  Campbell 
1794),  M.  16,555. 
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I  have  come,  howerer,  to  be  very  clearly  of  opinion  that  the  conclnsionB  for  the 
declarator  of  non-entry,  and  those  which  follow,  can  in  no  view  be  maintained  by  the 
pursuer,  and  that  on  the  ground  of  the  wadset  right  granted  by  the  pursuer^s  ancestor 
to  the  vassal  of  MacGillivray. 

[780]  "^^^  ^B  ^^  ^^  nature  a  proper  wadset ;  and  it  is  in  the  regular  and  usual  foim. 
It  is  a  proper  wadset,  because  the  wadsetter  under  it  receives  a  conveyance  to  the  subject 
of  it  without  any  right  to  demand  interest  on  the  one  hand,  or  liability  to  account  for 
profits  on  the  other.  It  is  in  regular  form,  because  in  the  form  of  a  mutual  contract,  in 
which  the  reverser  alienates  the  subject,  and  the  wadsetter  grants  the  right  of  reversioiL 
This  is  the  most  recent  and  most  regular  mode  of  constituting  the  right 

It  is  laid  down  by  all  the  authorities,  and  admits,  as  I  think,  of  no  doubt^  that  a 
proper  wadset,  so  constituted,  divests  the  granter  and  invests  the  wadsetter.  If  the 
wadsetter  hold  of  the  reverser^s  superior,  this  divestiture  leaves  nothing  in  the  reverser 
but  a  personal  right  of  reversion,  transmissible  by  assignation ;  and  so  complete  is  this 
effect,  that  before  the  Jurisdiction  Act,  20th  Geo.  II.,  the  superior  was  not  bound  to 
receive  back  the  reverser  on  redemption,  and  even  under  that  Act  is  only  bound  to 
receive  him  on  payment  of  a  year's  rent  If,  on  the  other  hand,  the  wadsetter  hold 
base  of  the  reverser,  then,  in  addition  to  the  personal  right  of  reversion,  tiie  reverser 
retains  his  infeftment  in  the  lands,  but  he  retains  no  more  than  the  superiority  created 
by  the  wadset  right,  and  a  resignation  ad  remanentiam  is  necessary  to  reinvest  him  on 
redemption. 

Nothing,  in  my  opinion,  turns  on  the  question,  whether  the  mutual  contract  be 
contained  in  one  instrument  or  in  two.  The  former  is  the  correct  and  usual  form,  and 
has  been  so  ever  since  1661.  If  the  reversion  is  in  a  separate  deed,  and  is  registered  in 
terms  of  the  Act  1617,  its  effect  is  precisely  the  same,  but  although  prior  to  1617  it 
was  customary  to  take  the  reversion  in  a  separate  instrument,  when  registration  became 
necessary  that  form  was  seldom  resorted  to.  It  is  to  the  form  of  mutual  contract  in  a 
single  instrument  that  the  text  writers  refer  in  treating  of  this  subject,  and  the  law  is 
so  laid  down  in  Erskine,  ii.  8,  4 ;  Boss,  ii.  354  ;  Bell's  Prin.  sec.  906 ;  Menzies,  p.  801 ; 
Jurid.  Styles,  p.  275. 

If,  therefore,  it  had  been  clear  on  the  face  of  this  wadset  that  the  subject  embraced 
the  whole  right  of  superiority,  I  should  incline  to  the  opinion  that  the  pursuer  had  no 
right  to  insist  in  this  action,  as  the  fee  as  regarded  himself  was  full  by  reason  of  the 
wadsetter's  infeftment,  and  the  pursuer  could  not  give  an  entry  to  MacGillivray,  who 
had  come  to  hold  of  James  Eraser  Tytler,  who  is  now  his  superior.  But  the  Lord 
Ordinary  thinks,  and  there  is  force  in  his  remarks,  that  the  intention  and  scope  of  the 
wadset  right  was  limited  to  the  feu-duty.  Assuming  this  to  be  so,  I  think  the  present 
action  excluded  by  the  waiTandice  in  the  wadset  right,  seeing  that  the  title  of  the 
defender's  author,  and  his  own  subaltern  right,  are  expressly  recognised  as  valid,  and 
the  wadset  itself  is  granted  in  support  and  extinction  of  the  interest  so  acquired.  While 
the  wadset  stands,  the  pursuer  can  have  no  claim  either  to  the  rents  or  the  retonred 
duties ;  and  thinking  that  sufficient  for  the  decision  of  this  case,  I  am  for  adhering  to 
the  interlocutor  of  the  Lord  Ordinary. 

Lord  Cowan  adopted  the  reasons  of  the  Lord  Ordinary. 

Lords  Benholmb  and  Kbaves  concurred. 

Solictior-Oenerdl  asked  that  a  reservation  should  be  inserted  in  the  interlocator 
reserving  to  the  pursuer  his  right  to  bring  another  action  founding  on  the  fact  that  the 
wadset  was  redeemed. 

Lord  Justice-Clbrk. — Nothing  in  this  case  can  affect  such  an  action. 

This  interlocutor  was  pronounced : — "  Having  heard  counsel  on  the  reclaiming  note 
for  Alexander  JEneas  Mackintosh  against  Lord  Barcaple's  interlocutor  of  21st  December 
1869,  refuse  said  note,  and  adhere  to  the  interlocutor  complained  of,  with  additioml 
expenses,"  &c. 

Tods,  Murray,  &  Jamikson,  W.S. — James  S.  Tytler,  W.S. — Agents. 


Vm.  KAOFHEBBOK,  781.        SIMLA  BANK  V.  HOME  [1870]  849 
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Mackenzie,  B. 

Simla  Bane  Corporation  (Limited)  and  Lattby,  their  Attorney,  Pursuers. 

— MarshaU. 
Samuel  Brown  Home,  Defender. — /.  M.  Gibson. 

Mandatan/ — Foreign. — Held  (diss.  Lord  Kinloch)  that  when  a  litigant  leaves  the 
country,  it  is  a  matter  for  the  discretion  of  the  Court  whether  or  not  he  shall  he 
ordained  to  sist  a  mandatary. 

Process — Mandatary. — A  Scotchman,  an  officer  in  the  army,  when  serving  in  India, 
signed  as  cautioner  a  hond  to  an  Indian  hank.  He  having  come  to  Scotland  on  a 
two  years'  leave  of  ahsence,  the  hank  raised  an  action  against  him  in  the  Court  of 
Session,  which  was  defended.  When  the  defender  left  Scotland  to  return  to  India 
the  hank  moved  that  he  he  ordained  to  sist  a  mandatary.  Motion  refused  in  hoc 
statu — {diss.  Lord  Kinloch). 

On  30th  June  1863  Edward  J.  Wehher,  lieutenant  in  a  Hussar  regiment,  Samuel 
Brown  Home,  lieutenant  in  H.M.  4th  regiment  of  Native  Infantry,  and  two  other 
gentlemen,  granted  to  the  Simla  Bank  Corporation  a  hond  for  3000  rupees,  Mr.  Wehher 
being  principal  debtor,  and  the  other  gentlemen  being  co-obligants,  and  all  of  them 
being  at  the  time  resident  in  India.  It  was  provided  that  the  whole  amount  of  principal 
and  interest  due  under  the  bond  should  be  paid  within  three  years  from  its  date. 

In  December  1867  Mr.  Home,  who  was  a  native  of  Scotland,  came  to  Scotland  on 
leave  of  absence.  On  10th  June  1869,  when  he  was  still  resident  in  Scotland,  an  action 
on  the  bond  was  raised  against  him  in  the  Court  of  Session  by  the  Simla  Bank.  Mr. 
Home  defended,  and,  after  some  procedure  in  the  action,  on  4th  February  1870,  a 
proof  was  allowed,  and  interrogatories  were  appointed  for  examination  of  Indian 
witnesses.  By  this  time  ^Ir.  Home  had  returned  to  India,  having  left  Scotland  about 
the  end  of  December  1869.  While  the  interrogatories  were  in  course  of  being  adjusted, 
the  Lord  Ordinary,  on  19th  March  1870,  on  the  motion  of  the  pursuers,  appointed  the 
defender  to  sist  a  mandatary  by  the  first  sederunt-day  in  May  next 

The  defender  reclaimed. 

Argued  for  the  reclaimer ; — In  the  circumstances,  he  ought  not  to  be  compelled  to 
sist  a  mandatary.  The  delay  which  would  be  caused  in  communicating  with  the 
defender,  who  was  now  in  India,  would  endanger  his  recourse  against  the  principal 
debtor,  who  was  now  in  England,  but  was  about  to  go  abroad.  Farther,  in  the  case  of 
a  soldier,  who,  though  now  in  India,  was  liable  to  be  recalled  at  any  moment  and  sent 
to  any  part  of  Her  Majesty's  dominions,  it  must  be  held,  on  the  principle  of  Steel,* 
that  a  mandatary  was  not  required. 

Argued  for  pursuers; — The  ordinary  rule,  requiring  an  absent  litigant  to  sist  a 
mandatary,  ought  here  to  be  followed.  Even  in  the  case  of  a  litigant  possessed  of 
heritage  in  Scotland,  a  mandatary  might  be  required. f 

Lord  Dkas. — This  is  a  rather  perplexing  question.  I  understand  the  rule  to  be, 
that  a  pursuer  going  abroad  must  sist  a  mandatary,  unless  he  can  shew  good  cause  to 
the  contrary.  If  a  defender  goes  abroad,  it  is  not  a  matter  of  course  that  he  must  sist 
a  mandatary.  It  is  rather  for  the  pursuer  in  the  first  instance  [782]  ^  shew  that  his 
demand  for  a  mandatary  is  a  reasonable  demand.  The  discretion,  at  all  events,  is  much 
larger  in  the  case  of  a  defender  than  in  the  case  of  a  pursuer.  The  question  is  one  in 
which  the  whole  circumstances  of  the  case  must  be  considered.  In  this  case  nothing 
special  is  founded  on  by  the  pursuer.  He  relies  principally  if  not  entirely  on  what  he 
asserts  to  be  the  general  rule — ^that  a  defender  is  bound  to  sist  a  mandatary  when  he 
goes  abroad,  and  this  equally  whether  he  does  so  voluntarily  or  by  compulsion.  I  am 
not  prepared  to  affirm  the  existence  of  such  a  rule.  The  defender  here  is  a  soldier, — 
one  liable  from  his  profession  to  be  at  any  moment  ordered  to  any  part  of  the  world. 
In  such  a  case  something  special  must,  I  think,  be  shewn  to  entitle  the  pursuer  to 

♦  Steel  V.  Steel,  March  4,  1826,  4  S.  527  (new  edit.  535) ;  1  Shand's  Pr.  156. 
t  Caledonian  and   Dumbartonshire  Railway  Coy.  v.   Turner,  Dec.  21,  1849,  12 
D.  406. 
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insist  in  his  demand  It  appears  that  the  debt  sued  for  was  contracted  in  India.  It 
was  contracted  by  three  persons,  but  the  defender's  real  position  seems  to  have  been 
that  of  a  cautioner.  In  place  of  following  out  proceedings  in  India,  the  pursuer  lay  bj 
for  a  considerable  time,  and  then  he  brought  this  action  in  this  country  against  this 
individual  defender.  It  is  not  essential  to  the  cause  going  on  that  a  mandatary  shoxild 
be  sisted.  The  cause  has  been  going  on  for  some  time  in  the  defender's  known  absence, 
without  a  mandatary ;  and  although  I  by  no  means  say  that  the  pursuer's  motion  may 
not  be  effectually  renewed  hereafter,  when  circumstances  may  have  changed,  I  am 
humbly  of  opinion  that  the  motion  should  be  refused  in  hoc  statu. 

Lord  Ardmillan. — This  case  presents  some  difficulty,  but  I  think  it  is  not  a  case  in 
which  the  discretion  of  the  Court  is  absolutely  excluded.  Where  the  pursuer  of  an 
action  raised  in  this  Court  leaves  the  country,  he  must  in  almost  all  cases  sist  t 
mandatary,  although,  even  in  that  case,  there  is  authority  for  saying  that  the  discretion 
of  this  Court  is  not  altogether  excluded.  Where  the  party  who  leaves  the  country  is 
the  defender,  it  is  also,  as  a  general  rule,  necessary  that  he  should  sist  a  mandatanr, 
although  in  that  case  there  is  more  room  for  exercise  of  the  discretion  of  the  Court 

In  the  case  before  us  the  pursuer  is  an  Indian  bank,  and  the  defender  is  a  Scottisli 
officer  in  Her  Majesty's  Indian  Army,  who,  when  in  India,  incurred  an  obligation  to 
the  bank.  He  came  home  on  leave,  and  has  now  returned  to  India  on  military  duty, 
which  he  must  discharge  in  India.  The  question  is,  in  the  first  place,  whether  tbs 
Court  is  bound  by  inflexible  rule  to  accede  to  the  demand  of  the  pursuer,  and  ordain 
the  defender  to  sist  a  mandatary.  I  think  that  the  Court  is  not  bound  by  any  fixd 
rule  so  to  do.  The  circumstances  must  be  considered.  In  the  second  place,  looking  to 
the  facts  that  the  pursuer  is  an  Indian  creditor — ^the  debt  an  Indian  debt — and  the 
defender  a  Scottish  officer,  a  cautioner  for  that  debt  in  India,  returning  to  this  coonkj 
and  here  sued,  and  then,  during  the  litigation,  going  abroad  in  the  service  of  the  Crowo, 
the  question  arises,  can  we,  in  the  exercise  of  our  discretion,  dispense  with  the  sisting 
of  a  mandatary  ?  In  the  circumstances  of  this  case,  I  concur  in  the  opinion  stated  bj 
Lord  Deas. 

Lord  Kinloch. — I  am  of  opinion  that  the  defender  is  bound  to  sist  a  mandataij. 

In  considering  this  question,  we  must  assume  that  the  action  has  been  properly 
brought,  and  the  defender  properly  made  a  party  to  it  Thereafter  the  defender  lea^res 
the  country  for  an  indefinite  period ;  it  does  not  appear  when  he  may  return,  or  if  eTsr 
at  alL  Now,  what  is  the  law  of  this  Court  in  such  a  easel  I  think  it  is,  that^ 
party  so  going  abroad,  whether  he  be  defender  or  pursuer,  is  bound  to  sist  a  mandataij. 
The  principle  upon  which  this  rule  is  based  is  twofold.  First,  that  there  may  be  soisfi 
one  within  the  country  answerable  to  the  other  party  for  expenses ;  and,  secondly,  this 
there  may  be  some  one  answerable  to  the  Court  for  the  proper  management  of  the  case. 
The  second  of  these  objects  is  held  to  be  of  importance  equally  with  the  other. 

There  are  cases  in  which  a  distinction  has  been  drawn,  and  most  properly,  betweai 
a  pursuer  and  defender.  I  refer  to  the  cases  in  which  one  of  the  parties  is  bankrapt, 
and  the  question  is,  whether  he  is  entitled  to  proceed  with  the  litigation  without 
finding  caution  for  expenses.  I  understand  and  admit  the  dis-[783]~^^c^^^^  drawn 
between  the  case  of  a  bankrupt  being  the  pursuer  in  an  action,  and  therefore  fauly 
liable  to  be  stopped  proceeding  with  it  unless  he  find  caution  for  expenses,  and  the  case 
of  a  bankrupt  being  the  defender  in  the  action,  whom  it  is  most  unreasonable  that  the 
pursuer,  who  called  him  into  the  field,  should,  after  doing  so,  be  allowed  to  hinds 
stating  his  defence  till  he  find  caution.  But  these  are  cases  having  no  reference  to 
parties  going  abroad ;  and  in  cases  like  the  present  I  think  the  rule  is  the  same,  in  the 
case  both  of  a  pursuer  and  of  a  defender.  I  consider  the  rule  to  be,  that  the  defender, 
equally  with  the  pursuer,  is  bound  to  sist  a  mandatary.  I  can  find  no  authority  for 
holding  that,  merely  because  the  party  has  gone  abroad  on  duty,  as,  for  instance,  Uus 
soldier  who  has  been  ordered  abroad  on  service  for  an  indefinite  period,  he  is  exempt 
from  the  operation  of  the  rule.  Nor  do  I  think  there  is  any  authority  for  saying  thai 
the  Court  can,  in  such  a  question,  look  to  the  circumstances  of  each  case,  or  give  weight 
to  an  argument  resting  on  alleged  hardship.  I  think  the  Court  is  possessed  of  no 
discretion  to  discriminate  on  this  ground  between  one  individual  and  another. 

I  am  unable,  on  the  whole,  to  arrive  at  any  conclusion  other  than  that  the  defender 
should  be  appointed  to  sist  a  mandatary,  ample  time  of  course  being  allowed  to  him  lot 
doing  so. 

Lord  Prssidbnt. — If  I  thought  that  the  judgment  proposed  by  Lord  Deas  w» 
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adverse  to  any  settled  rule  or  practice,  I  should  not  be  disposed  to  concur  in  it,  but  I 
am  of  opinion  that  there  is  no  settled  rule  in  the  case  of  a  defender  going  abroad  during 
the  dependence  of  the  action,  and  my  impression  is  that,  as  regards  practice,  the  matter 
is  always  held  to  be  entirely  within  the  discretion  of  the  Court. 

We  must  keep  in  mind  what  is  the  substance  as  well  as  the  form  of  this  motion. 
The  form  is  that  the  defender  shall  be  represented  in  this  action  by  some  one  in  this 
country  holding  a  mandate  to  represent  him.  But  the  substance  of  the  motion  is  that 
the  defender  shall  find  caution  for  expenses.  That  being  so,  I  cannot  see  any  difference 
in  principle  between  this  case  and  the  case  mentioned  by  Lord  Kinloch,  of  a  bankrupt 
being  required  to  find  caution  for  expenses  as  a  condition  of  his  being  allowed  to 
continue  his  defence  after  bankruptcy.  Both  cases  depend  on  the  same  practical  con- 
siderations, and  are  both  in  the  discretion  of  the  Court  That  this  motion  is,  in 
substance,  a  demand  for  caution,  and  that  the  pursuer  has  no  other  interest,  is  obvious 
by  what  occurred  in  the  course  of  the  discussion,  for  the  pursuer  expressed  his  willing- 
ness to  accept  any  one  as  mandatary,  although  he  holds  no  mandate  from  the  defender, 
provided  he  be  within  this  country,  and  be  sufficiently  responsible  for  expenses  in  the 
event  of  the  pursuer's  success. 

As  matter  of  discretion,  I  think  there  is  a  distinction  between  the  case  of  a  pursuer, 
who  is  a  foreigner,  bringing  an  action  in  this  Court,  and  the  case  of  a  defender  who, 
being  in  this  country  at  the  commencement  of  the  suit,  is  compelled  to  go  abroad  before 
its  close.  The  distinction  arises  very  much  from  the  natural  position  of  the  parties.  A 
pursuer  must  follow  the  forum  of  the  defender,  and  that  usually  is  where  the  defender 
has  his  home,  or  where  he  is  generally  resident.  But  there  may  bo  cases  where  the 
defender  is  only  transiently  within  the  country,  or  where  he  is  never  within  it  at  all, 
and  yet  may  be  sued  in  an  action  like  the  present.  In  such  a  case  the  defender  is  in  a 
very  peculiar  position,  and  has  a  strong  claim  on  the  indulgence  of  the  Court.  Suppose 
one  Englishman  sues  another  Englishman  in  this  Court,  in  a  simple  petitory  action : 
The  pursuer  chooses  to  come  here,  having  founded  jurisdiction  against  the  defender  by 
arrestment,  and  then,  on  the  defender  leaving  the  country,  insists  that  he  shall  sist  a 
mandatary.  I  think  that  it  would  be  quite  within  the  discretion  of  the  Court  to  say 
whether  the  demand  of  the  pursuer  ought  in  justice  to  be  sustained.  He  had  it  in  his 
option  to  sue  in  England,  where  both  parties  were  domiciled,  and  where  the  defender 
might  have  defended  himself  without  sisting  a  mandatary,  and  it  is  hard  to  say  that 
the  pursuer,  by  transferring  his  suit  to  Scotland,  might  put  the  defender  in  a  worse 
position  than  if  the  suit  had  been  commenced  in  England,  ^ow,  I  do  not  say  that 
that  is  the  case  here,  but  it  [784]  shews  that  considerations  of  hardship  are  relevant  in 
questions  of  this  kind,  just  because  such  questions  are  in  the  discretion  of  the  Court. 

There  is  a  case — Kelting  v.  Jay,  1 6th  January  1823,  2  S.  112 — in  which  the 
defenders  were  carrying  on  business  as  merchants  in  Leith  when  the  suit  was  commenced, 
but  before  it  proceeded  far  they  had  left  Scotland,  in  the  prosecution  of  their  business, 
and  had  become  residents  in  a  foreign  country,  and  there  the  Court  refused  a  motion 
of  the  pursuer  to  order  a  mandatary  to  be  sisted.  That  is  an  illustration,  of  a  different 
kind,  of  the  way  in  which  the  Court  exercises  its  discretion. 

In  the  present  case  the  subject  of  the  suit  is  an  Indian  debt.  The  creditor  is 
Xndian,  and  both  the  debtors  in  the  bond  were  resident  in  India  at  the  time  when  the  debt 
Tvas  contracted,  and  also,  so  far  as  we  see,  when  it  became  due.  This  defender,  an 
officer  in  the  Queen's  service  in  India,  who  is  cautioner  in  the  bond,  happened  to  have 
got  leave  of  absence  in  1867,  and  to  have  come  home  for  a  short  time.  The  Indian 
liank  thought  fit  to  sue  him  during  his  temporary  residence  here,  instead  of  suing  him 
in  India  before  he  left,  or  after  he  returned  to  that  country.  He  returns  to  India  to 
liis  duty  in  the  Queen's  service,  and  not  voluntarily,  or  to  avoid  the  consequences  of 
-this  action.  It  appears  to  me  to  be  a  case  for  very  favourable  consideration,  on  the 
part  of  the  defender,  and,  without  going  further  into  the  circumstances,  I  concur  in 
Ixolding  that  in  hoc  statu  the  defender  ought  not  to  be  ordained  to  sist  a  mandatary. 

This  interlocutor  was  pronounced : — "  Becall  the  interlocutor  complained  of :  Find 
tliat  the  defender  is  not  bound  to  sist  a  mandatary  in  hoc  statu,  and  remit  to  the  Lord 
Ordinary  to  proceed  with  the  cause." 

J.  A.  Campbell  &  Lamond,  W.S. — John  Homb,  W.S. — Agents, 
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John  Bain,  Petitioner. — A.  J.  Young, 
William  Milnx,  Bespondent. — Brand. 

Bankrupt — Sequesiration — Discharge — Assets — Cessio, — Circumstances  in  which  tb 
Court,  four  years  after  the  sequestration  of  a  bankrupt,  granted  him  a  difichaige, 
though  the  estate  was  insufficient  to  yield  a  dividend,  and  though  the  application  for 
discharge  was  opposed  by  a  creditor. 

The  estates  of  John  Bain,  described  as  a  gardener,  Westhouses,  near  Melrose,  were 
sequestrated  in  1865,  and  in  1869  he  applied  to  the  Court  for  his  discharge. 

The  assets  produced  only  £20,  while  the  debts  were  £800,  one-half  being  due  to 
the  bankrupt's  father-in-law.  The  assets  were  more  than  absorbed  by  the  expense  of 
the  sequestration.  No  deliverance  was  pronounced  on  the  claims,  and  no  dividend  iru 
declared.  No  proceedings  had  been  taken  in  the  sequestration  since  1866.  The 
bankrupt  ascribed  his  debts,  in  a  great  measure,  to  xmsuccessful  litigation ;  and  Miloe, 
the  opposing  creditor,  was  his  agent  in  that  litigation,  and  also  in  the  sequestntioo. 
A  composition  of  2s.  6d.  per  pound  was  offered  to  the  creditors,  but  refused  by  Milne. 
The  trustee  reported  that  the  bankrupt  had  complied  with  the  provisions  of  the  Btnk- 
rupt  Act  There  was  no  resolution  of  the  creditors  restricting  the  bankrupt's  disehazge 
to  a  decree  of  cessio. 

The  Lord  Ordinary  (Gifford)  pronounced  this  interlocutor : — "  Finds  the  petitioner 
entitled  to  a  discharge,  under  the  Bankrupt  Statute,  of  all  debts  contracted  by  him 
before  the  date  of  his  sequestration ;  and  continues  the  cause,  that  the  bankrupt  nay 
make  the  statutory  declaration  or  oath :  Finds  no  expenses  due  as  in  a  question  betwees 
the  petitioner  and  respondent,  and  decerns."  * 

*  "  NoTB. — It  is  not  without  great  difficulty  that  the  Lord  Ordinary  has  [785]  ^oxwd  the 
petitioner  entitled  to  his  discharge.  The  only  assets  of  the  bankrupt  are  his  household 
furniture,  valued  at  £11,  2s.  6d.,  and  which  are  stated  as  producing  £20.  The  debts 
amount  to  about  £800,  whereof  more  than  a  half  is  held  by  John  Purdie,  the  banlmipr! 
father-in-law.  The  whole  assets  have  been  more  than  absorbed  by  the  expenses  of  the 
sequestration.  Ko  deliverance  has  been  pronounced  upon  the  claims,  and  no  dividend  hit 
been  or  can  be  declared.  No  proceedings  have  taken  place  in  the  sequestration  since 
1866,  when  the  assets  were  found  to  be  more  that  exhausted. 

**  It  seems  plain  enough  that  this  sequestration  has  been  resorted  to  by  the  basbopt 
and  his  father-in-law  (who  was  the  concurring  creditor),  not  for  the  purpose  of  distribntisg 
the  bankrupt's  estate  among  his  creditors, — for  there  never  was  any  estate  which  wobM 
bear  the  expense  of  dividing, — but  for  the  purpose  of  protecting  the  bankrupt  from  ik 
diligence  of  one  or  two  of  his  creditors,  and  for  the  purpose  of  ultimately  obtaining  hs 
discharge  without  composition  or  dividend.  Ko  satisfactory  explanations  are  given  d 
how  the  banknipt,  who  has  only  £20  worth  of  furniture,  came  to  owe  £800 ;  for  the 
Lord  Ordinary  can  hardly  accept  the  bankrupt's  explanation,  that  in  1847,  eighteen  ysR 
before  sequestration,  he  lost  £900  in  dealings  in  cattle.  There  is  also  much  snspaxm 
attached  to  his  father-in-law's  debt,  and  the  Iwinkrupt  seems  to  have  been  much  to  hbone 
in  the  litigations  in  which  he  was  involved  immediately  before  his  sequestration.  The 
trustee's  statement,  that  the  bankruptcy  has  arisen  from  innocent  misfortunes  and  kesfs 
in  business,  cannot  be  said  to  be  corroborated  by  any  evidence  before  the  Lori 
Ordinary. 

"  In  the  Lord  Ordinary's  opinion,  this  is  a  case  in  which  the  petitioner  should  ai 
most  obtain  the  benefit  of  a  cessio ;  but  the  168th  section  of  the  Bankruptcy  Act  only 
restricts  a  discharge  to  a  decree  of  cessio  when  this  has  been  resolved  by  a  majotity  d 
the  creditors  in  number  and  value.  In  the  present  case,  there  has  been  no  such  resda* 
tion ;  nor  could  there  be,  as  a  friendly  creditor,  the  bankrupt's  father  in-law,  holds  more 
than  half  of  the  debts. 

"  While,  however,  the  Lord  Ordinary  feels  that  it  is  against  the  spirit  of  the 
bankrupt  law  to  make  sequestration  a  mere  means  of  discharging  a  penniless  bankmpi, 
still  the  discharge  of  the  bankrupt  is  part  of  the  machinery  of  the  statute.     In  ^e 
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[785]  The  respondent  reclaimed,  and  argued ; — Sequestration  was  a  process  of  dis- 
tribution, and  was  incompetent  when,  at  its  date,  there  were  no  funds  to  distribute. 
Cessio  was  in  such  cases  the  proper  remedy. 

The  petitioner  replied. 

At  advising, — 

LoBD  Jubtigb-Glbrk. — Had  this  petitioner  stood  in  the  position  that  the  Lord 
Ordinary  thought  that  he  stood,  I  am  of  opinion  that  we  would  not  have  been  under  any 
obligation  to  grant  his  discharge,  and  that  we  probably  should  not  have  done  so.  The 
provLBion  under  the  Bankrupt  Statute,  by  which  creditors  can*  turn  a  sequestration  into 
a  cessio,  is  a  useful  one,  and  if  that  remedy  be  open,  the  Court  are  not  bound  to  exercise 
the  power  of  discharge  conferred  by  the  clause  founded  on,  for  the  process  of  sequestration 
is  one  properly  of  distribution,  and  the  Court  should  discourage  attempts  to  convert  it 
into  a  mere  mode  of  discharge.  But  this  case  is  peculiar.  The  opposing  creditor  is  the 
bankrupt's  own  agent,  who  himself  advised  the  application  for  sequestration,  which  he 
now  says  was  incompetent.  The  bankrupt  is  not  without  funds,  for  an  offer  of  2s.  6d.  per 
pound  [786]  ^^  made  by  way  of  composition,  and  refused  by  this  very  creditor.  I 
therefore  think  that  we  may  fairly  exercise  the  power  of  discharge  in  his  favour. 

Lord  Cowan  concurred. 

Lord  Bbnholhb. — On  the  point  whether  there  were  or  were  not  assets  in  this 
sequestration  I  am  of  a  somewhat  different  opinion  from  your  Lordships.  I  think  there 
were  none.  But,  on  the  other  hand,  I  do  not  think  there  is  anything  in  our  law  which 
makes  that  an  absolute  bar  to  a  discharge,  and  the  objector  has  not  brought  forward 
any  case. 

But  I  am  more  inclined  to  assent  when  I  look  to  the  nature  of  the  opposition.  One 
creditor  was  here  involved  in  what  is  said  to  have  been  a  useless  and  unjust  litigation, 
and  he  does  not  oppose.  But  the  agent  in  that  litigation  opposes.  The  position  of  the 
opposing  creditor  must  always  have  a  bearing  on  the  question  whether  we  are  to  grant 
a  discliarge  or  not. 

Lord  Nbaves. — With  regard  to  what  has  been  said  on  the  matter  of  want  of  funds, 
it  is  no  doubt  true  that  sequestration  is  a  process  of  attachment  and  distribution.  That 
is  the  legitimate  object  of  the  diligence.  But  at  the  same  time  I  am  not  prepared  to 
say  that  it  is  in  every  case,  where  there  are  no  funds,  incompetent  to  grant  sequestra- 
tion, or  incumbent  on  us  to  treat  a  sequestration  which  has  been  granted  as  a  nullity. 
For  example,  I  think  that  a  bankrupt  with  expectations,  though  without  assets,  may 
quite  fairly  be  sequestrated.  In  the  present  case  the  opposing  creditor  is,  as  your 
Lordships  have  pointed  out,  in  a  most  unfavourable  position,  and  in  the  whole  circum- 
stances I  think  we  may  grant  the  discharge.  Our  discretion  in  this  matter  is,  I  think, 
wider  than  the  Lord  Ordinary  holds  it  to  be. 

Thb  Court  pronounced  this  interlocutor : — "  Refuse  said  note,  and  adhere  to  the 
interlocutor  complained  of :  Find  the  reclaimer  liable  in  expenses  since  the  date  of  the 
Lord  Ordinary's  interlocutor,  and  remit  to  his  Lordship  to  discern  for  the  expenses  now 
found  due,  and  to  proceed  with  the  cause ;  and  remit,"  &c. 

John  Macrae,  S.S.C. — William  Milnb,  S.S.C. — ^Agents. 

absence  of  evidence,  the  Lord  Ordinary  must  hold  that  the  creditors  who  have  lodged 
claims  are  just  creditors,  and  he  cannot  say  that  the  mere  fact  of  the  unsuccessful 
litigations  in  which  the  bankrupt  engaged,  and  the  absence  of  a  statement  of  losses,  are 
sufficient,  after  the  lapse  of  four  years,  to  deprive  the  bankrupt  of  his  discharge.  The 
lapse  of  four  years,  during  the  greater  part  of  which  the  bankrupt  has  apparently  been 
without  any  personal  protection,  has  weighed  much  with  the  Lord  Ordinary  in  now 
granting  the  discharge.  As  the  appearance  of  the  opposing  creditor  was  natural  and 
reasonable,  the  Lord  Ordinary  has  found  no  expenses  due." 
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No.  154.  VIII.    Macphbrson,   786.      21    May   1870.      Bill  -  Chamber.— 

2d  Div.— Lord  Mure,  R 

Andrew  Oliver,  Complainer. — ScUt — Brand, 
Caroline  Irwin  or  Cosens  Weir  and  Others  (Weir's  Trustees), 

Respondents. — A.  Moncrieff — Kinnear. 

Landlord  and  Tenant — Removing — A.  S.  lith  December  1756,  eee.  5 — A.  51  lOth  Jviy 
1839,  see,  34 — Violent  Prqftte,  Caution  for — Proeese, — Held  that  an  action  by  a 
landlord,  under  sec.  5  of  the  A.  S.  14th  December  1756,  on  the  allegation  that  the 
tenant  had  deserted  a  farm,  and  concluding  for  caution  for  the  next  five  years'  rents, 
and  failing  caution  for  removal,  was  not,  at  all  events  in  its  first  stage,  an  action  of 
removing  to  which  the  provision  of  sec.  34  of  A.  S.  10th  July  1839,  requiring  caution 
for  violent  profits,  applied. 

Observations  on  Cossar  r.  Home,  Feb.  8,  1847,  9  D.  617. 

Expenses — Bill-Chamber — Remit  with  Instructums — 1  d  2  Geo,  IV,  e,  38,  sec  1.— 
When  in  the  Bill-Chamber  a  remit  is  made  to  the  inferior  Judge  with  instructions,  it 
is  competent  for  the  Lord  Ordinary  or  the  Court  to  dispose  of  the  Bill-Chamber 
expenses. 

Oliver  was  tenant  of  the  farm  of  Bogangreen,  in  the  county  of  Berwick,  belonging 
to  the  respondents,  on  a  lease  for  nineteen  years  from  Whitsunday  1863.  He  was 
sequestrated  in  April  1869,  but  in  December  of  the  same  year  was  discharged  under  Uie 
sequestration,  and  reinvested  in  his  estates.  On  12th  January  1870  he  was  served  with 
a  summons  at  the  respondents'  instance,  concluding  that,  "  in  terms  of  the  Act  of  Sede- 
n^^-Tunt  dated  the  14th  day  of  December  1756,  section  5th  thereof,  entituled  'Act of 
Sederunt  anent  Removings,'  the  defender,  who  has  deserted  his  possession  of  the  said 
farm,  and  has  left  it  unlaboured  at  the  usual  time  of  labouring,  ought  to  be  decerned 
and  ordained  to  find  caution  to  pay  to  the  pursuers  the  sum  of  £754,  lis.  4d.  sterling 
yearly  as  the  rent  of  said  farm  (said  rent  being  composed  of  the  fixed  sum  of  £675, 
stipulated  in  said  lease,  and  the  sum  of  £79,  lis.  4d.,  being  interest  upon  drainage-monej 
expended  under  the  provisions  of  said  lease),  and  that  for  the  five  following  crops— ni 
from  the  term  of  Whitsunday  1869  to  the  term  of  Whitsunday  1874  inclusive;  and 
failing  the  defender  finding  such  caution,  to  decern  and  ordain  him  instantly  to  M 
and  remove,"  &c.* 

At  the  calling  of  the  action  the  complainer's  agent  craved  leave  to  minute  certain 
defences,  and  in  particular  that  he  had  not  deserted  the  farm  or  left  it  unlaboured. 

The  procurator  for  the  respondents  objected  to  these  defences  being  minuted  tin 
caution  had  been  found  for  violent  profits,  in  terms  of  the  A.  S.  lOth  July  1839, 
sec.  34.  t 

The  Sheriff-substitute  (Dickson)  sustained  the  objection,  whereupon  the  defender 
offered  instantly  to  prove  his  defence,  and  particularly  that  he  had  not  deserted  the 
farm,  or  left  it  unlaboured. 

This  the  Sheriff-substitute  refused  to  allow,  and  on  21st  January  1870  he  pro- 
nounced this  interlocutor : — "  In  respect  the  defender  has  not  found  caution  for  violent 

*  A.  S.  14th  December  1756,  sec.  5. — "  Where  a  tenant  shall  run  in  arrear  of  one 
full  year's  rent,  or  shall  desert  his  possession  and  leave  it  unlaboured  at  the  usual  tame  of 
labouring,  in  these,  or  either  of  these  cases,  it  shall  be  lawful  to  the  heritor,  or  otha 
setter  of  the  lands,  to  bring  his  action  against  the  tenant  before  the  Judge  Ordinary, 
who  is  hereby  empowered  and  required  to  discern  and  ordain  the  tenant  to  find  caution 
for  the  arrears,  and  for  payment  of  the  rent  for  the  five  crops  following,  or  during  the 
currency  of  the  tack,  if  the  tack  is  of  shorter  endurance  that  five  years,  within  a  certain 
time  to  be  limited  by  the  Judge ;  and  failing  thereof,  to  decern  the  tenant  summaiilj 
to  remove,  and  to  eject  him  in  the  same  manner  as  if  the  tack  were  determined  and  the 
tenant  had  been  legally  warned  in  the  terms  of  the  forsaid  Act  1555." 

t  A.  S.  10th  July  1839,  sec.  34. — "  In  actions  of  removing,  and  in  summary  applkt- 
tions  for  ejection,  the  defender  shall  come  prepared  with  a  cautioner  for  violent  profits, 
at  giving  in  his  defences  or  answers,  unless  he  instantly  verify  a  defence  ezdudii^ 
the  action." 
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profits,  and  has  not  instantly  verified  a  defence  excluding  this  action,  ordains  the 
defender  to  find  caution  for  the  rents  for  the  five  crops  from  Whitsunday  1869  to 
Whitsunday  1874,  in  terms  of  the  conclusions  of  the  summons,  within  eight  days,  with 
certification."* 

On  appeal  the  Sherifi*  (Shand)  adhered. 

Thereupon,  on  25th  February  1870,  the  Sheriff-substitute  pronounced  this  inter- 
locutor : — '*  In  respect  the  defender  has  failed  to  find  caution  as  ordained  to  do  by  the 
interlocutor  of  21st  January  last,  decerns  in  the  removing  against  the  defender,  in  terms 
of  the  conclusions  of  the  summons ;  finds  the  defender  liable  in  expenses." 

The  defender  then  presented  this  note  of  suspension,  but  only  offered  juratory 
caution. 

[788]  The  Lord  Ordinary  (Mure)  refused  the  note.t 

The  complainer  reclaimed,  and  argued; — The  Act  of  Sederunt  of  1839  did  not 
apply,  as  this,  at  least  in  its  first  stage,  was  not  an  action  of  removing.  It  only  applied 
when  the  lease  had  expired.  {  Here,  ex  fade  of  the  summons,  the  lease  had  many  years 
to  run.  The  complainer  offered  instantly  to  verify  his  denial  of  the  landlord's  allega- 
tions of  desertion.  There  was  no  presumption  in  favour  of  the  landlord,  and  he  had 
offered  no  proof. 

The  respondents  replied ; — The  case  of  Cossar  was  a  direct  authority  in  their  favour. 

At  advising, — 

Lord  Cowan. — The  view  which  I  take  of  this  case  is  this :  A  removing  under  the 
5th  section  of  the  Act  of  Sederunt  1756  is  not  an  ordinary  removing.  It  is  an  action 
of  irritancy,  by  which,  where  a  tenant  who  has  run  one  full  year's  rent  in  arrear,  or  has 
deserted  his  possession,  may  be  sued  by  his  landlord  to  the  effect  that  he  shall  find 
caution  for  five  years'  rent,  and  failing  his  finding  such  caution  when  ordained  to  do  so, 
he  is  decerned  to  remove.  And,  in  like  manner,  when  a  tenant  during  the  currency  of 
his  lease  has  suffered  two  years'  rent  to  run  into  arrear,  an  action  of  removing  under  the 
4th  section  of  the  same  Act  is  competent  at  the  instance  of  the  landlord.  These  are 
remedies  introduced  by  the  Act  of  Sederunt,  by  which  the  tack  may  be  irritated.  But 
such  actions  are  entirely  different  from  the  removing  competent  to  the  landlord  at  the 
ish  of  the  tack.  Such  actions,  prior  to  the  Act  of  Sederunt  1756,  were  sanctioned  by 
the  Act  1559,  c.  39,  and  in  them,  by  express  provision  of  that  statute,  caution  was  to 
be  found  not  for  rent,  but  for  violent  profits,  by  a  tenant  insisting  on  remaining  on  the 
ground,  though  his  title  to  possess  had  ceased.  The  requisition  to  find  caution  had 
exclusive  reference  to  removings  brought  at  the  ish  of  the  tack,  and  Lord  Stair,  iv.  27, 

*  "  Note. — The  defender  appeared  by  his  procurator,  and  offered  to  prove  that  the 
defender  had  not  deserted  possession  of  the  farm,  and  had  not  left  it  unlaboured.  He 
offered  instantly  to  prove  that  statement  by  witnesses,  but  he  did  not  offer  caution  for 
violent  profits,  and  the  Sheriff-substitute  holds  that  such  an  offer  of  proof  is  not  within 
the  meaning  of  the  Act  of  Sederunt,  which  requires  instant  verification  of  a  defence 
excluding  the  action." 

t  "  Note. — The  terms  of  the  34th  section  of  the  Sheriff-court  Act  of  Sederunt,  10th 
July  1839,  as  to  the  necessity  of  the  defender  being  prepared,  in  all  actions  of  removing, 
to  find  caution  for  violent  profits  at  giving  in  his  defence,  unless  he  instantly  verify  a 
defence  excluding  the  action,  are  very  express.  And  although  the  Sheriff-substitute  in 
this  case  may,  as  alleged  by  the  complainer,  have  taken  too  strict  a  view  of  the  meaning 
of  the  words  '  instantly  verifying  a  defence,'  his  interlocutor  has  been  confirmed  by  the 
Sheriff,  and  the  decree  of  removing,  of  which  suspension  is  now  sought,  has  in  conse- 
quence been  pronounced.  In  this  state  of  matters,  the  question  is,  whether  the  complainer 
can  be  allowed  to  proceed  with  his  suspension  on  juratory  caution,  instead  of  finding 
caution  in  common  form,  as  required  in  all  suspensions  of  removings  by  the  5th  section 
of  the  Act  of  Sederunt  1756;  and  the  Lord  Ordinary,  having  regard  to  the  whole 
circumstances  of  the  case,  does  not  consider  that  he  would  be  warranted  in  passing  the 
note  except  on  ordinary  caution.  There  are  cases  in  which,  where  caution  for  violent 
profits  has  been  found  in  the  inferior  Court,  suspension  of  a  decree  of  removing  has  been 
allowed  to  proceed  upon  juratory  caution  only ;  but  the  Lord  Ordinary  is  not  aware  of 
any  case  where  that  has  been  done  when  caution  has  not  been  found  for  violent  profits 
in  the  inferior  Court." 

X  Cossar  v.  Home,  Feb.  8,  1847,  9  D.  617  \  Mackenzie  v.  Mackenzie,  May  23,  1848, 
10  D.  1009. 
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11,  specifies  with  great  minuteness  the  several  defences  which  may  be  offeied  hj  the 
tenant,  and  says, — "  None  of  all  these  defences  not  being  instantiy  verified  are  com- 
petent until  caution  be  found  for  the  profits  and  the  Warner's  damage  and  interest." 
This  was  the  origin  of  the  tenant's  obligation  to  find  caution  for  violent  profits  before 
he  was  permitted  to  open  his  mouth  upon  his  defence ;  but  it  rested  on  the  fact  that 
the  tack  was  at  an  end,  and  the  tenant's  title  of  possession  thereby  terminated.  Even 
under  the  Act  of  1559,  however,  it  was  decided  in  the  case  of  St.  Clare,  reported  in 
M.  13,893,  that  caution  must  be  found  where  the  defence  was  not  instantly  verified, 
"  unless  the  [789]  pursuer  have  something  to  prove,  when  the  defender's  taking  the  same 
term  to  prove  his  allegiance  does  not  delay  the  pursuer." 

The  Act  of  Sederunt  of  1756  had  reference  to  warnings  at  the  end  of  a  lease,  greatlj 
simplifying  the  proceedings  in  removings  at  the  ish  of  the  lease,  and  to  them  the  pro- 
visions as  to  caution  remained  applicable.  But  it  also  introduced  those  two  important 
remedies  while  the  lease  was  current,  to  which  I  have  referred,  by  sections  4  and  5, 
having  for  their  object  the  irritancy  of  the  tenant's  tack.  Such  a  remedy  was  com- 
petent before  the  Act  of  Sederunt  only  in  the  Court  of  Session.  The  Act  made  it 
competent  in  the  Sheriff-court,  and  it  is  the  remedial  provision  by  the  5th  section  as  to 
caution  which  has  been  here  invoked  by  the  pursuers  of  this  action  in  the  Sheriff- 
court, 

Keeping  all  this  in  view,  observe  the  procedure  that  has  taken  place.  A  defence  ms 
offered,  and  leave  asked  that  it  should  be  minuted,  and  one  of  its  points  was  that  the 
alleged  desertion  was  denied.  Surely  the  duty  of  the  Sheriff,  in  any  view,  was  to 
allow  the  defence  to  be  recorded ;  but  instead  of  that,  "  in  respect  the  defender  has 
not  found  caution  for  violent  profits,  and  has  not  instantly  verified  a  defence  excluding 
the  action,"  he  ordained  him  to  find  caution  for  the  rents  of  the  next  five  years,  in  terms 
of  the  conclusions  of  the  summons.  The  question  is,  having  regard  to  the  nature  of 
this  summons,  was  caution  for  violent  profits  required  before  the  defender  was  allowed 
to  state  his  defence,  which  consisted  of  an  express  denial  of  the  alleged  desertion  1  I 
apprehend  not,  because  (1)  this  is  not  an  action  of  removing  to  which  the  provision  is 
to  finding  caution  for  violent  profits  applies ;  and  (2)  such  caution  can  only  be  ordaed 
where  the  pursuer  has  nothing  to  prove.  But  the  pursuer  here  had  to  prove  desertion, 
the  very  ground  of  his  action ;  and  that  fact  is  not  to  be  taken  on  the  mere  statanent 
of  the  landlord. 

I  can  find  no  authority  against  this  view,  and  it  was  admitted  that  there  was  none. 
In  Graham  v,  Gordon  (5  D.  1207)  there  was  no  caution  for  violent  profits.  Thai  in 
Cossar  t^.  Home  (9  D.  617)  there  is  a  mistake  in  the  rubric,  as  it  is  inconsistent  with 
the  report.  There  was  enough  of  abandonment  admitted  in  that  case  to  warrant  the 
action.  The  pursuer  had  nothing  to  prove.  Therefore  that  case  does  not  touch  the 
present.    Then  in  Mackenzie  v,  Mackenzie  (10  D.  1009)  caution  was  not  ordered. 

Lord  Benholms. — I  entirely  concur  in  the  opinion  that  has  been  delivered. 

Lord  Neavbs. — I  cannot  hesitate  to  concur,  and  I  am  glad  that  we  have  this 
opportunity  of  correcting  a  misconception  which  seems  to  exist  in  some  quartos  ia 
regard  to  a  matter  of  considerable  importance.  The  distinction  between  this  action  and 
an  action  of  removing  is  vital.  The  only  proper  action  of  removing  is  either  one  under 
the  statute  1555,  or  one  under  the  Act  of  Sederunt  1756.  In  either  case  the  landlord's 
allegation  is  that  the  tack  is  at  an  end ;  and  all  that  he  has  to  do  is  to  produce  his  titk 
to  the  lands  in  the  shape  of  an  infef tment.  The  production  of  that  raises  a  presamption 
against  the  tenant,  and  throws  upon  him  the  onus  of  showing  that  he  is  entitled  to  staj; 
and  it  is  no  hardship  to  require  him  to  find  caution  for  violent  profits  unless  he  can 
instantly  show,  by  producing  a  title  of  possession,  or  in  some  other  way,  that  he  has  a 
right  to  remain.  But  in  an  action  of  the  nature  of  that  before  us  it  is  quite  different 
Ex  facie  of  the  summons  the  defender  is  not  a  vitious  intruder  (and  only  a  vitioos 
intruder  can  be  liable  in  violent  profits),  but  he  has  a  good  title  of  possession  in  hk 
unexpired  tack.  No  doubt  the  pursuers  make  certain  allegations  which,  if  admitted 
or  proved,  entitle  them,  not  de  piano  to  decree  of  removal,  but  to  have  caution  for  five 
years'  rents ;  but  surely  we  are  not  to  presume  against  the  tenant,  in  the  face  c^  hii 
denial,  that  these  allegations  are  true.  I  can  find  no  authority  requiring  us  to  do  so, 
and  Mackenzie's  case  is  a  direct  authority  to  the  opposite.  I  confess  that  I  am  not 
quite  satisfied  with  the  explanation  just  given  of  Cossar's  case,  but  at  any  rate 
Mackenzie's  case,  which  occurred  in  the  following  year,  put  matters  on  a  right  footbg. 
I  reserve  my  opinion  as  to  whether  there  may  not  be  a  stage  at  which  an  action  like  the 
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piesenty  which  may  be  termed  an  action  of  conditional  removing,  will  become  a  proper 
[790]  action  of  removing,  to  which  the  provision  in  the  Act  of  Sederunt  of  1839 
will  appl  J. 

Lord  Justice-Clerk. — ^Thongh  this  is  a  case  of  some  interest  and  importance,  the 
full  opinions  which  your  Lordships  have  delivered  so  completely  express  my  views  that 
I  have  little  to  say.  I  think  it  would  be  very  strange  and  unjust  if  in  any  state  of 
circnmstances  a  defender  should  be  virtually  precluded  from  stating  his  defence,  on  the 
mere  allegation  of  his  antagonist,  except  where  there  was  a  very  strong  presumption 
against  him.  Now,  the  case  of  desertion  during  the  currency  of  a  tack  is  totally 
dififerent,  as  your  Lordships  have  pointed  out,  from  the  case  where  the  tack  has  come  to 
an  end,  and  the  party  is  no  longer  tenant,  but  an  intruder.  In  the  latter  case  the 
presumption  is  against  the  defender.  In  the  former  the  tenant  has  an  admitted  title  of 
possession;  and  this  remedy  under  the  Act  of  Sederunt  1756  can  only  be  reached  by 
proof  of  the  facts  alleged.  It  must  be  observed  also  that  in  its  present  stage  this  is  not 
an  action  of  removing.  It  may  become  so ;  but  at  present,  and  until  desertion  has  been 
proved,  and  the  defender  has  failed  to  find  caution,  it  is  solely  an  action  for  security. 
I  can-  see  no  reason  why  the  pursuer  should  not  be  required  to  make  out  his  allegations 
like  any  other  pursuer  before  he  gets  decree.  If  decree  for  five  years'  caution  is 
pronounced  and  not  implemented,  the  action  will  then  become  an  action  of  removing, 
to  which  probably  the  Act  of  Sederunt  1839  would  then  be  applicable ;  and  that  was 
the  case  of  Cossar,  in  Lord  Cowan's  analysis  of  which  I  entirely  concur.  The  charge 
in  that  case  which  was  suspended  was  a  charge  to  remove,  desertion  having  been  proved, 
and  a  decree  for  caution  not  having  been  obeyed. 

The  complainer  moved  for  expenses.  The  respondents  replied  that  there  was  no 
power  to  award  expenses  in  the  Bill-Chamber,  except  when  the  Court  refused  a  note.* 
The  complainer  referred  to  Beveridge's  Forms  of  Process,  L  214. 

Lord  Justice-Clerk. — If  we  have  it  in  our  power  to  give  expenses  to  the  suspender, 
I  think  your  Lordships  will  agree  with  me  that  this  is  eminently  a  case  in  which  we 
ought  to  exercise  that  power. 

In  the  original  constitution  of  the  Court  of  Session,  the  Bill-Chamber  was  merely  a 
portal  by  which  a  person  might  approach  the  Court.  If  he  was  excluded — if,  in  other 
words,  the  note  was  refused — ^an  old  Act  of  Sederunt  enabled  the  Bill-Chamber  Judge 
to  find  him  liable  in  expenses ;  if,  on  the  other  hand,  he  was  admitted  into  the  Court 
of  Session,  expenses  were,  according  to  the  old  practice,  which  I  have  never  known 
departed  from  in  a  single  instance,  reserved  to  abide  the  issue  of  the  litigation.  By  the 
statute  of  1821,  however  (1  &  2  Geo.  IV.  c.  38,  sec.  1),  a  new  and  very  convenient 
power  was  given  to  the  Bill-Chamber  Judges,  the  provision  being  that  "  it  shall  here- 
after be  competent  either  for  the  Lord  Ordinary  on  the  Bills  or  for  the  Court  to  remit 
the  cause  to  the  inferior  Judge,  with  instructions  how  to  proceed."  Now,  this  pro- 
vision really  gave  us  power  to  exhaust  the  cause.  The  suspender  got  a  substantial 
remedy,  and  it  was  quite  possible  that  the  case  might  never  again  leave  the  inferior 
Court  Nay,  it  might  happen  that  in  some  instances  the  remedy  amounted  to  a 
practical  gaining  of  his  cause  by  the  suspender,  for  the  instructions  given  might  lead 
necessarily  to  a  decree  in  his  favour.  Is  it  not  just  that  he  should  get  his  expenses  1 
I  think  it  is,  and  I  think  that  where  a  Court  has  jurisdiction  to  exhaust  a  cause,  it 
must  also  have  power  to  give  expenses. 

As  to  the  form  in  which  this  should  be  done,  I  am  inclined  to  think,  having  regard 
to  the  terms  of  the  Judicature  Act,  that  the  proper  course  is,  not  to  decern  for  the 
expenses  ourselves,  but  to  remit  to  the  Lord  Ordinary  to  do  so. 

The  other  Judges  concurred. 

[791]  This  interlocutor  was  pronounced : — "  Alter  the  interlocutor  of  the  Lord 
Ordinary :  Eemit  the  cause  to  the  Lord  Ordinary — (1)  to  remit  the  cause  to  the  Sheriff 
with  instructions  to  recall  the  interlocutors  complained  of,  to  receive  the  defences, 
and  proceed  with  the  cause ;  (2)  to  find  the  suspender  entitled  to  the  expenses  hitherto 
incurred  in  the  Bill-Chamber,  and  to  decern." 

David  Milne,  S.S.C. — Hamilton,  Kinnear,  &  Beatson,  W.S. — Agents. 

*  A.  S.  Dec.  19,  1778. 
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No.  155.  VIIL  Macphirson,  791.     24  May  1870.     2d  Div.— I. 

Henrt  Lubcsdkn,  Pursuer. — Shand — Macdonald. 
Great  North  of  Scotland  Railway  Company,  Defendera — Asher — Keir. 

Expenses — Jury  Trial — Damages, — Lumsden  of  Pitcaple  sued  the  Great  North  of 
Scotland  Railway  Company  for  a  random  sum  of  £400  damages  on  account  of  5|  acres 
of  a  plantation  on  the  estate  of  Pitcaple  having  heen  humed  through  the  fault  of  the 
defenders.  He  stated  at  the  trial  thkt  he  claimed  £120  as  the  expense  of  replanting 
and  fencing,  and  the  remainder  as  damage  done  to  the  amenity  of  the  estate.  The  jury 
awarded  him  £90.  Held  that  he  was  entitled  to  expenses,  hut  suhject  to  modification, 
and  the  taxed  amount  (£160)  modified  to  £140. 

Macksnzies  &  Fraser,  W.S. — ^Hbnrt  &  Shirxss,  S.S.C. — Agents. 


No.    156.  VIII.   Maopherson,   791.      25    May   1870.      1st    Div.— Lord 

Kinloch,  M. 

William  Abbott  Junior,  Pursuer. — Fraser — Mair, 
Moncrieff  Mitchell  (Trustee  on  the  Sequestrated  Estate  of  Weir  Brothers 

and  Company),  Defender. — Scott — ifLaren, 

Lease — Mandate — Authority  to  grant  Lease — Bankrupt, — A,  conveyed  certain  subjects 
to  B,  by  a'disposition  ex  facie  absolute,  and  got  a  back-letter  deckring  that  the  coo- 
veyance  was  in  security  merely ;  and  further,  that  if  A.  failed  to  pay  the  debt  within 
three  months  after  a  written  demand,  B.  should  have  full  right  of  property  in  the 
subjects,  and  be  entitled  to  enter  into  possession.  The  disposition  was  recorded,  \nt 
not  the  back-letter.  Two  years  afterwards  A.,  who  had  never  ceased  to  act  as  im>- 
prietor  of  the  subjects,  and  had  never  been  required  by  B,  to  cede  possession,  granted  a 
lease  of  them  to  C,  who  took  possession.  A.  and  B  having  become  bankrupt,  the 
trustee  in  B,*s  sequestration  objected  to  the  validity  of  the  lease,  on  the  ground  thai 
A,  had  no  right  or  title  to  grant  it.  In  a  declarator  brought  by  C7.,  held  that  the  lease 
was  valid,  in  respect  that  B,  had  allowed  A.  to  remain  in  the  administration  of  Uie 
subjects. 

Bankrupt — Trustee, — Observations  on  the  right  of  a  trustee  for  creditors  in  bankruptcy 
to  challenge  deeds  valid  as  against  the  bankrupt. 

See  supra,  p.  268. 

The  proof  allowed  by  the  interlocutor  of  10th  December  1869  having  been  taken, 
parties  were  heard  on  the  only  ground  of  defence  now  insbted  in,  which  wis 
thus  stated  in  the  defender's  third  plea: — "Weir  Brothers  and  Company,  and  the 
defender  as  their  trustee,  being  proprietors  of  the  subjects  in  the  lease,  and  the  lease 
not  being  granted  by  them,  the  defender  should  be  assoilzed." 

It  appeared  that  in  1865,  in  order  to  facilitate  certain  arrangements  about  a  loan,  a 
second  disposition  was  executed  in  favour  of  the  individual  partners  of  Weir  Brothers 
and  Company,  as  trustees  for  the  company,  and  a  second  back-letter  granted,  of  date 
8th  and  14th  March  1865.  This  back-letter  bore,  that  though  the  disposition  appealed 
ex  facie  absolute,  yet  the  same  was  granted  in  security  only,  and  that  the  grantees 
bound  themselves  to  reconvey  to  Abbott  senior,  on  payment  of  all  debts,  [792]  ^'*" 
"declaring,  as  it  is  hereby  expressly  provided  and  declared,  that  if  you,  the  said 
William  Abbott,  shall  fail  to  pay,  and  free  and  relieve  us  and  our  said  firm  of  William 
Weir  Brothers  and  Company  of  all  such  debts,  advances,  and  obligations,  and  all 
interest  thereon,  and  expenses  incurred  or  to  be  incurred  by  us  and  our  said  firm, 
within  three  months  after  a  written  demand  to  that  effect,  then  and  in  that  case  we, 
as  trustees  foresaid,  and  our  foresaids,  shall,  on  the  expiration  of  said  three  months, 
and  without  any  other  intimation  or  process  of  law,  have  full  and  absolute  right  of 
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property  in  the  subjects  and  others  before  referred  to,  in  terms  and  in  virtue  of  the  said 
disposition,  and  it  shall  be  lawful  for  us  to  enter  into  possession  of  the  said  subjects, 
stock  of  goods,  furniture,  fittings,  and  others,  and  to  sell  and  dispose  thereof,"  &c. : 
"  But  declaring  always  that  we,  as  trustees  foresaid,  and  our  foresaids,  shall  be  bound 
and  obliged  to  hold  just  count  and  reckoning  with  you,"  &c. 

It  appeared  from  the  proof  that  Mr.  Abbott  senior  had  continued  to  act  in  the  full 
administration  of  the  subjects  as  proprietor  down  to  the  date  of  granting  the  lease  in 
question,  and  that  he  had  never  been  required  by  Weir  Brothers  and  Company  to  cede 
possession. 

At  advising, — 

Lord  Pbbsident. — ^The  object  of  this  action  is  to  obtain  declarator  of  the  validity 
of  a  lease  of  premises  described  as  consisting  of  a  spirit  shop  in  London  Street, 
Glasgow,  presently  occupied  by  the  pursuer,  the  lease  being  described  as  "  granted  in 
his  favour  on  the  19th  day  of  March  1867  by  William  Abbott  senior,  then  spirit- 
merchant  in  Glasgow,  the  proprietor  of  the  premises,  for  the  term  of  ten  years  from  and 
after  the  said  19th  day  of  March  1867,  at  the  rent  of  £75  per  annum." 

The  motive  to  the  institution  of  the  action  was  an  attempt  on  the  part  of  the 
defender,  as  trustee  for  the  creditors  of  Weir  Brothers  and  Company,  to  interfere  with 
the  pursuer's  possession  under  the  lease,  by  certain  proceedings  in  the  Sheriff-court, 
which  it  is  not  necessary  to  detail  as  they  do  not  affect  the  question  which  we  have 
now  to  consider. 

The  first  plea  in  law  stated  in  defence  to  the  present  action  was,  that  the  pursuer 
had  no  title  to  sue,  but  after  a  discussion  we  repelled  that  plea,  being  of  opinion  that 
the  lease,  whether  valid  or  invalid,  conferred  on  the  pursuer  a  sufficient  title  and 
interest  to  maintain  the  action. 

Two  other  pleas  were  insisted  in  by  the  defender,  to  the  effect  that  the  lease,  having 
been  granted  when  the  granter  was  insolvent  and  on  the  eve  of  bankruptcy  in  favour  of 
his  son,  was  invalid,  both  as  a  contravention  of  the  statute  of  1621,  and  also  as  a  fraud 
at  common  law.  These  pleas  rendered  proof  necessary,  but  we  do  not  require  to  con- 
sider the  effect  of  the  evidence,  as  they  have  both  been  abandoned  by  the  defender,  and 
we  must,  therefore,  assume  that  the  lease  was  granted  in  bona  fide  for  an  adequate 
rent ;  and  that  being  so,  the  only  question  remaining  to  be  disposed  of  arises  \mder  the 
defender's  third  plea  in  law,  which  is  in  these  terms : — "  Weir  Brothers  and  Company, 
and  the  defender  as  their  trustee,  being  proprietors  of  the  subjects  in  the  lease,  and 
the  lease  not  being  granted  by  them,  the  defender  should  be  assoilzied." 

Now,  that,  I  may  observe,  is  a  piece  of  bad  logic,  because  a  valid  lease  may  be 
granted  by  one  who  is  not  himself  proprietor  of  the  subjects,  provided  he  is  duly 
authorised  by  the  proprietor  to  act  for  him;  but  I  understand  that  the  question 
intended  to  be  raised  is  whether  the  lease  is  bad,  having  been  granted  by  one  who  had 
no  right  or  title  to  do  so ;  and,  in  determining  that  point,  it  is  necessary  to  attend  to 
the  circumstances  of  the  case  in  detail. 

In  1861  William  Abbott  senior,  the  pursuer's  father,  conveyed  certain  property  in 
London  Street,  Glasgow  (including  the  subjects  embraced  by  the  lease  in  question),  to 
William  Robertson,  in  security  of  a  cautionary  obligation  undertaken  by  Eobertson  in 
his  behalf,  and  Eobertson  at  the  same  time  granted  a  back-letter  to  the  effect  that, 
on  being  relieved  of  the  obligation,  he  should  be  bound  to  denude  himself  of  the 
property.  In  1862  Robertson  and  Abbott  [793]  executed  a  disposition  narrating  the 
prior  disposition  in  favour  of  the  former,  and  that  he,  having  been  relieved  of  his 
cautionary  obligation,  concurred  with  Abbott  in  conveying  the  subjects  to  Weir 
Brothers  and  Company.  This  disposition,  which,  like  the  prior  conveyance  to  Eobert- 
son, was  ex  facie  absolute,  was  duly  recorded.  There  was  an  unrecorded  back-letter  of 
the  same  date  declaring  that  Weir  Brothers  and  Company  held  the  subjects  in  security 
merely  for  a  sum  due  to  them  by  Abbott,  and  that  on  payment  of  the  debt  they  were 
bound  to  denude  in  his  favour.  By  another  disposition,  dated  8th  and  recorded  15th 
March  1865,  Weir  Brothers  and  Company,  and  the  individual  partners,  with  consent 
and  concurrence  of  Eobertson  and  Abbott,  conveyed  the  subjects  to  William,  John,  and 
Patrick  Weir,  as  trustees  for  behoof  of  Weir  Brothers  and  Company.  This  disposition 
was  also  ez  facte  absolute,  and  was  recorded.  But,  as  before,  there  was  an  unrecorded 
back-letter  of  the  same  date,  which  narrates  that  the  disposition  was  granted  in  security 
of  debts  already  incurred  and  due,  or  which  might  thereafter  be  incurred  and  due,  by 
Abbott  to  Weir  Brothers  and  Company,  and  which  contains  an  express  declaration,  that 
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in  the  event  of  Abbott's  failure  to  pay  such  debts  within  three  months  after  a  written 
demand,  the  said  William,  John,  and  Patrick  Weir,  as  trustees  for  the  company, 
should,  on  the  expiry  of  that  time,  have  full  and  absolute  right  of  property  in  the 
subjects,  and  that  it  should  be  lawful  for  them  to  enter  into  possession,  and  to  sell  and 
dispose  of  them,  subject  to  an  obligation  on  their  part  to  hold  just  count  and  reckoning 
with  Abbott  for  the  proceeds. 

Now,  it  is  important  to  observe  that  down  to  the  date  of  this  back-letter  in  1865, 
notwithstanding  Abbott's  apparent  divestiture,  he  had  never  ceased  to  act  as  proprietor 
of  the  subjects.  He,  and  he  alone,  managed  the  property,  of  which  he  occupied  part, 
letting  the  rest  and  drawing  the  rents,  and  this  back-letter  was  obviously  intended  to 
continue  that  state  of  possession,  unless  indeed  he  should  fail,  within  three  months  after 
demand,  to  pay  the  debts  incurred  to  Weir  Brothers  and  Company,  in  which  case  only 
the  disponees  were  to  be  entitled  to  enter  into  possession,  and  to  sell  and  dispose  of  the 
property.  After  1865,  and  down  to  and  beyond  the  time  when  he  granted  the  lease 
in  question,  Abbott  continued  in  possession  as  before,  and  the  granting  of  that  lease  was 
not  a  solitary  act  of  ownership,  for  he  is  proved  to  have  granted  others,  and  it  is  nov 
admitted  that  in  this  he  acted  in  good  faith,  for  behoof  of  himself  and  the  other  parties 
interested.  In  that  state  of  matters  it  appears  that  on  11th,  14th,  and  15th  Febraaiy 
1867,  Abbott  caused  advertisements  to  be  inserted  in  the  Olasgaw  Herald  newspaper, 
giving  notice  that  the  good-will  of  the  business  carried  on  by  him  at  Nos.  116, 118, 
and  120  London  Street  was  for  sale,  and  that  the  purchaser  might  also  obtain  a  l^ee 
of  the  premises.  On  the  15th  of  March  Abbott's  son,  the  pursuer,  made  a  written 
offer  of  £400  for  the  stock  and  good-will  of  the  business,  on  condition  of  his  getting 
immediate  possession,  and  a  lease  for  ten  years  from  Whitsunday  1867  at  a  rent 
of  £75  per  annum.  This  offer  was  accepted,  and  the  pursuer  took  possession  of  tlie 
premises  on  the  same  day,  and  he  then  paid  £200,  half  of  the  price  of  the  business  and 
stock  in  trade,  and  gi*anted  bills  for  the  balance,  which  it  is  not  disputed  were  duly 
retired. 

The  transaction  in  regard  to  the  lease  does  not  appear  to  have  been  finally  completed 
until  the  25th  March  1867,  although  the  lease  is  dated  the  i9th.  It  bore  origmaSy 
to  be  for  seven  years  with  a  break  at  the  end  of  five,  but  this  was  afterwards,  by  t 
marginal  alteration,  changed  to  ten  years,  with  a  break  at  the  end  of  seven.  This  hd 
might  have  been  of  importance  in  a  question  of  fraud,  but  as  the  case  now  stands  I  do 
not  attach  to  it  any  importance  at  all.  The  next  circumstance  which  occurred  was  the 
bankruptcy  of  Weir  Brothers  and  Company,  which  happened  on  the  3d  April ;  and  ofl 
the  27th  of  the  same  month,  the  back-letter  being  still  unrecorded,  the  defender  was 
confirmed  trustee  in  the  sequestration^  and  thus  acquired  a  good  title  to  the  property. 
Abbott  senior  became  bankrupt  on  the  20th  May  1867.  In  these  circumstances  the 
question  comes  to  be,  whether  the  lease  granted  by  Abbott  senior  to  the  pursuer  is  gpod, 
or  bad,  in  respect  that  he  had  no  right  or  title  to  grant  it. 

I  think  the  question  might  have  been  very  different  if  Abbott  senior  had  granted, 
instead  of  a  lease,  a  disposition  of  the  subjects,  or  created  a  heritable  [794]  security 
over  them  at  the  time  when  he  executed  this  lease,  and  I  give  no  opinion  as  to  the 
effect  of  transactions  of  that  kind  entered  into  by  a  person  in  his  position,  for  the 
question  we  are  now  dealing  with  relates  to  his  power  to  grant  a  lease,  and  a  lease  only. 
Now,  in  the  first  place,  if  Abbott  had  been  in  a  state  of  solvency,  I  do  not  see  bow 
there  could  be  any  doubt  whatsoever  as  to  the  validity  of  the  lease,  because  Weir 
Brothers  and  Company  had  left  him  in  full  possession  of  the  subjects  as  proprietor,  while 
they  never  entered  into  possession,  and  were  no  parties  to  any  of  the  acts  of  ownership, 
and  I  think  it  would  be  no  objection  to  say  that  Abbott  had  been  divested  of  the 
feudal  title  to  the  property,  for  a  feudal  proprietor  may  delegate  to  any  one  a  power  to 
grant  leases,  and  Abbott  could  have  had  no  better  authority  than  the  back-letter  in  his 
favour. 

But  the  question  remains,  whether  the  bankruptcy  of  Weir  Brothers  and  Company 
gave  the  defender,  as  their  trustee,  a  title  to  challenge  the  lease.  I  think  it  would  he 
rather  startling  to  affirm  that  proposition,  even  supposing  that  the  trustee  is  entitled  to 
all  the  privileges  of  an  adjudger  or  singular  successor,  for  leases  granted  by  one  who 
has  authority  from  the  proprietor  are  good  against  a  purchaser  or  adjudger  if  followed 
by  possession.  If,  then,  Abbott  had  authority  to  grant  it,  the  lease  is  good  against 
the  trustee,  just  as  it  would  have  been  against  a  singular  successor.  In  the  circnni- 
stances,  I  think  Abbott  had  authority  from  the  proprietors,  and  that  the  lease  must  he 
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held  as  binding  on  the  trustee  for  the  proprietors'  creditors,  and  I  arrive,  therefore,  at 
the  conclusion  that  the  pursuer  is  entitled  to  decree  in  terms  of  the  libel 

Lord  Deas. — As  your  Lordship  has  said,  it  is  not  necessary  to  notice  the  prior  trans- 
actions in  this  case,  because  there  was  a  new  transaction  between  Abbott  senior  and 
Weir  Brothers  in  March  1865.  The  disposition,  like  the  former  one,  was  not  merely 
of  the  subjects  here  in  question,  but  of  the  whole  property  of  Abbott  senior,  and  the 
back-letter  declares  that,  though  the  disposition  is  ex  facie  absolute,  it  is  merely  in 
security,  subject  to  the  conditions  in  that  back-bond.  According  to  the  terms  of 
that  document.  Weir  Brothers  were  not  to  hold  any  right  of  property  in  the  subjects 
till  the  expiry  of  three  months  after  a  written  demand  for  payment  of  their  debt,  nor 
were  they  to  be  entitled,  till  then,  to  enter  into  possession.  That  seems  distinctly  to 
imply  that  Abbott  senior  was  to  remain  in  possession,  and  to  administer  the  property 
in  the  meantime.  The  lease  now  in  dispute  was  granted  while  he  so  continued  in 
possession,  and  it  appears  to  me  that  he  was  just  as  much  entitled  to  grant  it  as  if  it  had 
been  expressly  conditioned  in  the  back-letter  that  he  retained  the  power  to  grant  leases. 
After  the  proof  that  has  been  led,  disproving  the  alleged  fraud,  nothing  remains  but  the 
question  whether  he  was  legally  entitled  to  grant  this  lease,  and  dispose  of  the  business 
as  he  did.  As  between  him  and  Weir  Brothers,  I  cannot  doubt  that  he  was  so  entitled ; 
and  that  leaves  only  the  question,  whether  the  trustee  in  Weir  Brothers'  sequestration 
can  efifectually  challenge  the  lease,  though  they  could  not  themselves  have  done  so. 
My  opinion  is  against  the  trustee's  right  of  challenge.  The  case  might  have  been 
different  if  the  question  had  been  with  a  singular  successor  or  an  adjudger  for  debt ; 
though  there  would  have  been  a  great  deal  to  say,  even  in  such  a  case,  against  the 
challenge.  But  that  is  not  the  state  of  the  fact  here,  and  it  seems  plain  that  in  law, 
the  position  of  a  trustee  in  a  sequestration  is  not  the  same  with  that  of  an  individual 
adjudger  or  purchaser.  The  individual  has  to  look  only  to  his  own  interest,  and  is 
entitled  to  run  a  race  of  diligence  with  the  general  body  of  creditors*;  whereas  the 
trustee  acts  for  the  general  body  of  creditors,  and  has  an  interest  adverse  to  that  of  an 
individual  adjudger.  He  has  all  the  rights  of  the  bankrupt,  as  well  as  his  liabilities, 
which  the  adjudger  or  purchaser  has  not.  The  consequence  of  holding  the  trustee  not 
to  be  in  the  same  position  with  that  of  the  bankrupt  might  be  to  enable  the  bankrupt 
to  pay  his  debts  and  to  have  a  reversion  entirely  out  of  property  which  did  not  belong 
to  him,  and  which  but  for  the  requestration  he  could  not  have  applied  to  his  own  uses 
and  purposes.  £ven  if  the  question  here,  therefore,  related  to  the  right  of  property,  I 
do  not  see  how  the  trustee  could  claim  a  right  that  the  bankrupt  could  not  claim.  But 
here  the  question  does  not  relate  to  the  proprietor-[795]-ship,  but  to  the  right  of 
administration  merely,  and  that  only  of  a  portion  of  the  heritable  estate,  which  is 
linked  by  the  deeds  with  all  the  other  estate  of  the  bankrupt,  heritable  and  moveable. 
His  very  household  furniture  and  shop  goods  are  all  dealt  with  by  the  deeds  in  one  and 
the  same  terms.  The  time  that  elapsed  between  the  date  of  the  transactions  between 
Abbott  senior  and  Weir  Brothers  and  the  date  of  Weir  Brothers'  sequestration  was  more 
than  two  years,  and  he  was  allowed  to  remain  in  possession  all  that  time — to  live  in 
the  dwelling-house,  draw  the  rents  of  what  was  let,  carry  on  the  business,  and  do  every- 
thing as  formerly.  In  these  circumstances,  I  hold  that  the  trustee  is  in  no  better 
position,  in  this  question,  than  Weir  Brothers,  and  that  he  cannot  prevail  in  reducing 
this  lease. 

Lord  Ardmillan. — This  case  is  now  before  us  on  the  documents  produced,  and  on 
the  proof  taken  before  Lord  Kinloch. 

The  pursuer  seeks  to  enforce  a  lease  of  subjects  in  Glasgow,  granted  to  him  by  his 
father,  William  Abbott  senior,  on  19th  March  1867. 

The  defence  is,  that  the  lease  was  fraudulently  granted,  and  fraudulently  accepted  ; 
and  also  that  it  was  granted  in  contravention  of  the  Act  1621,  cap.  18. 

I  understand  that  these  grounds  of  defence  are  not  now  maintained,  but  that 
the  case  is  limited  to  the  question  of  power — viz.  was  William  Abbott  senior  in 
a  position  to  grant  a  valid  lease  of  these  premises,  and  is  the  lease  to  the  pursuer 
effectual  t 

Abbott  senior  was  proprietor  of  these  subjects,  and  he  retained  possession  of  them 
up  to  the  date  of  the  lease.  Weir  Brothers  and  Company  held  from  Abbott  senior  an 
ex  facie  absolute  disposition  of  the  subjects,  dated  in  March  1865,  but  so  qualified  by 
a  back-letter  as  to  render  the  apparent  proprietorship  of  the  disponees  truly  and  only 
a  right  in  security,  as  in  a  question  between  them  and  Abbott  senior.     Still  further, 
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and  operating  as  an  additional  qualification  of  the  ex  facie  rights  of  the  parties,  the 
continued  possession  and  administration  of  the  subjects  was  left  with  Abbott  senior, 
the  original  owner  and  granter  of  the  security.  Accordingly,  Abbott  senior  did  so 
possess  and  so  administer,  and  in  the  course  of  that  administration  he  drew  the  rents; 
he  granted  other  leases ;  made  other  agreements ;  undertook  obligations ;  was  retnmed 
to  the  valuation-roll  and  the  Inland  Reyenue  as  proprietor ;  and  generally  maintained 
the  open  and  avowed  possession  and  administration  as  owner  of  the  subjects.  It  is 
stated  by  the  defender  that  ''  the  other  pretended  leases  were  granted  to  take  off  the 
appearance  of  fraud  from  the  lease  in  favour  of  his  son.''  But  that  charge  of  fraud  has 
been  given  up ;  we  must  hold  that  there  was  no  fraud,  and,  in  the  absence  of  fraud, 
the  other  leases  remain  as  real  acts  of  administration  by  Abbott  senior  as  proprietor. 
The  back-letter  was  not  recorded.  Accordingly  it  cannot  be  held  to  qualify  the  feudal 
rigl^t  of  property  in  the  subjects  in  a  question  with  a  third  party  not  representing  Weir 
Brothers  and  Company,  and  not  bound  by  the  equity  affecting  them,  but  standing  on 
their  own  right  with  no  qualifications  but  such  as  appear  on  the  record.  But  Weir 
Brothers  and  Company,  or  any  one  taking  their  right  as  it  stood  in  them,  must  be 
bound  by  the  manifest  equity  which  would  have  precluded  them  from  challenging  a 
bona  fide  lease.  As  against  them  the  lease  was  valid ;  and  not  only  so,  it  was  granted 
fairly,  for  a  reasonable  rent,  and  as  an  act  of  ordinary  administration.  We  are  not 
dealing  with  a  question  of  feudal  title  to  the  property  of  the  subjects,  but  merely  with 
a  question  of  the  validity  of  a  lease — ^that  question  being  raised  by  a  trustee  for  a  bodj 
of  creditors.  I  do  not,  therefore,  think  it  necessary  to  express  an  opinion  on  an  import- 
ant question  which  has  been  adverted  to  in  argument,  but  which  does  not  here  aiise 
— whether  in  regard  to  the  property  of  heritable  subjects  a  trustee  for  general  creditois, 
who  is  neither  purchaser  nor  special  assignee,  must  take  the  subject  tantum  et  tale  as  it 
stood  in  the  person  of  the  bankrupt,  or  could  have  challenged  and  set  aside  a  convey- 
ance or  a  security? — Gk)rdon  r.  Cheyne,  5th  February  1824,  2  S.  &  D.  567,  and 
1  Bell's  Com.  286. 

This  lease  was  a  valid  and  onerous  contract,  in  so  far  as  concerned  the  lessor  and 
lessee.  It  was  also  a  contract  to  which  Weir  Brothers  and  Company,  who  [796]  ^ 
granted  the  back-letter,  and  permitted  Abbott  senior  to  possess  and  administer  the 
subjects,  could  not  object,  and  it  was  granted  in  the  course  of  that  administration,  and 
was  an  ordinary,  and  not  an  unfair,  or  an  unreasonable,  act. 

It  is  true  that  a  lease  granted  by  a  factor  or  commissioner  for  another  must  he 
supported  by  proof  in  writing  of  the  commission  or  authority,  if  that  is  challenged. 

But  specific  authority  is  not  required.  If  the  authority  is  fairly  dedudble  fnoa 
the  terms  of  the  writing,  that  is  sufficient  Here  the  possession  and  the  administraticm 
of  the  subjects  were,  by  the  stipulations  of  the  back-letter,  in  Abbott  senior.  All  ordinaij 
powers  of  administration,  including  the  power  to  grant  a  lease  at  a  fair  rent  for  an 
ordinary  term,  were  implied,  and  were  exercised.  No  doubt  could  be  raised  on  Uiis 
point  in  a  question  with  Weir  Brothers  and  Company,  nor  can  the  objection  (the  aver- 
ments of  fraud  being  withdrawn)  be  now  sustained  when  stated  by  their  trustee.  It  is 
not  necessary  that  the  power  to  grant  an  ordinary  lease  shall  be  in  a  writing  appearing 
on  record,  especially  if  the  lease  be  granted  by  a  person  openly  in  possession.  It^ 
enough  if  the  power  to  grant  the  lease  be  exercised  fairly  and  reasonably,  and  he 
deducible  from  the  writing  under  which  the  lessor  possessed. 

Weir  Brothers  and  Company  could  not  have  challenged  this  lease ;  and  in  this 
question,  raised  by  the  trustee  for  their  creditors,  not  in  regard  to  the  property,  but  in 
regard  to  a  lease  only,  I  am  of  opinion  that  assignatus  utiturjure  aucioris. 

In  the  absence  of  fraud,  and  having  regard  to  the  long  and  open  possession  and 
administration  of  the  subjects  by  Abbott  senior,  I  am  of  opinion  that  no  sufficient  ground 
has  been  shewn  for  refusing  to  sustain  this  lease. 

Lord  Kinloch. — The  only  question  before  the  Court  regards  the  validity  of  the 
lease  granted  by  William  Abbott  senior  in  favour  of  the  pursuer  William  Abbott 
junior  in  March  1867.  There  are  some  points  of  delicacy  and  importance  on  which 
the  question  touches  ;  but  I  think  it  may  be  solved  on  its  own  special  considerations. 

The  lease  purports  to  be  granted  for  ten  years  from  the  19th  March  1867;  and, 
according  to  the  evidence,  possession  was  immediately  taken  on  it  by  the  lessee,  and 
has  been  maintained  by  him  ever  since. 

It  is  proved  that  in  the  year  1862  Mr.  Abbott  senior,  the  granter  of  the  lease,  con- 
stituted a  security  over  property,  of  which  the  subject  of  the  lease  formed  part,  in  favour 
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of  Messrs.  Weir  Brothers  and  Company,  for  their  relief  of  certain  advances  made  or  to 
be  made  by  them  on  his  behalf.  This  security  was  constituted  by  a  disposition  ex  facte 
absolute,  on  which  infeftment,  or  what  was  equivalent,  followed.  A  back-bond  was 
granted  by  Messrs.  Weir  Brothers  expressive  of  the  true  nature  of  the  transaction.  But 
this  back-bond  was  not  recorded  ;  and  so  Messrs.  Weir  Brothers  appeared  on  the  face  of 
the  record  as  the  absolute  owners  of  the  property. 

On  3d  April  1867  the  estates  of  Weir  Brothers  were  sequestrated  under  the  Bankrupt 
Statute.  The  defender,  Mr.  Mitchell,  the  trustee  in  this  sequestration,  now  appears  to 
contend  (1)  that  the  effect  of  the  sequestration  was  to  carry  into  his  person,  on  behalf 
of  the  creditors,  the  property  of  Abbott,  feudally  vested  in  Weir  Brothers  as  absolute 
owners ;  (2)  that  the  property  was  so  carried  unburdened  with  the  lease  by  Abbott 
senior  in  favour  of  his  son. 

It  is  the  latter  of  these  two  point  which  forms  the  important  subject  of  inquiry ; 
because,  if  the  lease  is  valid  in  any  question  with  the  creditors  of  Weir  Brothers,  it 
would  be  unimportant  that  the  feudal  right  of  the  property  had  passed  to  them.  The 
lease  still  remained  a  legal  burden  on  their  right. 

I  am  of  opinion  that  the  lease  is  valid,  and  that  none  of  the  objections  stated  against 
it  by  the  trustee  of  Weir  Brothers  is  well  founded. 

The  lease  was  at  first  impeached  on  the  ground  of  fraud,  being,  as  alleged,  a  fraudu- 
lent transaction  between  Abbott  senior  and  his  son,  in  order  to  deprive  the  creditors  of 
Weir  Brothers  of  a  right  which  otherwise  would  have  belonged  to  them.  But  this 
ground  of  objection  was  ultimately  abandoned ;  and  the  case  must  now  be  determined 
on  the  assumption  that  the  transaction  is  valid,  unless  [797]  capable  of  being  challenged 
on  the  ground  of  want  of  legal  efficacy.  This  accordingly  was  the  ground  on  which 
the  argument  of  the  defender  was  at  last  exclusively  rested.  It  was  maintained  that 
by  force  of  the  ex  facte  absolute  disposition  Weir  Brothers  were  the  owners  of  the 
property,  and  that  no  valid  lease  of  any  part  of  it  could  be  granted  without  their 
consent.  The  lease  to  Abbott  junior  not  having  this  consent  interponed  to  it,  was 
therefore,  it  was  contended,  void. 

But  I  think  that  this  argument  fails  in  its  very  first  step.  The  disposition  in  favour 
of  Weir  Brothers  was  undoubtedly  in  form  absolute.  But  it  was  only  intended  as  a 
security;  and  possession  was  not  meant  to  be  taken  on  it,  except  in  the  event  of 
payment  of  the  debt  secured  not  being  made,  and  after  due  intimation  to  the  debtor. 
The  back-bond  which  was  granted  by  Weir  Brothers  makes  this  sufficiently  plain.  It 
contains,  indeed,  what  in  my  view  is  equivalent  to  an  express  contract,  that,  until  the 
time  came  for  entering  into  possession,  the  debtor  was  to  be  allowed  to  act  in  the  full 
administration  of  his  own  property.  It  lb  proved  by  conclusive  evidence  that  this  is 
what  in  point  of  fact  happened.  Abbott  senior  was  not  only  left  in  the  entire  possession 
of  the  property ;  he  was  also  left  to  transact  in  all  respects  concerning  it  as  owner,  in 
the  same  way  as  before  the  deed  in  favour  of  Weir  Brothers  was  granted.  He  might 
consult  with  Weir  Brothers  as  to  more  or  fewer  of  his  proceedings.  But  these 
consultations  were  apart  from  public  view.  To  the  world  at  large  he  remained  ostensibly 
the  owner  exactly  as  he  had  been  before.  In  particular,  he  granted  leases  on  the 
property,  and  transacted  with  the  tenants  in  these  leases;  settled  with  them  as  to 
repairs ;  sued,  and  was  sued  by  them  as  proprietor.  Weir  Brothers,  the  creditors  in 
the  security,  acquiesced  in  all  these  proceedings  on  the  part  of  Abbott  senior.  With 
their  full  knowledge  and  assent  he  conducted  himself  in  all  respects  as  continuing  owner 
of  the  property.  The  lease  to  his  son,  Abbott  junior,  was  granted  in  the  ordinary 
course  of  these  proceedings.  We  must  now  hold  it  to  have  been  granted  in  good  faith, 
and  in  the  due  course  of  administration  of  the  property. 

I  am  of  opinion  that,  in  these  circumstances,  the  lease  in  question  was  entirely  valid 
in  any  question  with  Weir  Brothers,  the  ostensible  feudal  owners  of  the  property.  It 
is  undoubted  that  if  the  lease  had  been  granted  by  a  factor  appointed  by  Weir  Brothers, 
it  would  have  equal  validity  with  a  lease  subscribed  by  themselves.  The  very 
lowest  view  of  the  right  of  Abbott  senior  would  place  him  in  the  position  of  factor  for 
Weir  Brothers,  holding  an  implied  factory.  In  reality,  his  position  was  much  more 
favourable.  He  was  the  original  owner  of  the  subjects,  permitted  to  retain  that 
character  in  the  face  of  the  world,  and  to  continue  all  the  administrative  powers  of  an 
owner  by  those  who,  though  ostensibly  absolute  disponees,  were  in  reality  only  creditors 
in  security.  I  cannot  for  a  moment  doubt  that  any  lease  bona  fide  granted  by  him  was 
'good  in  a  question  with  Weir  Brothers,  who  had  given  him,  both  directly  and  by 
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implication,  such  unlimited  administratiye  powen.  And  if  the  question  was  now 
between  Abbott  junior,  the  lessee,  and  Weir  Brothers  themselves,  I  do  not  see  room 
for  questioning  that  the  lease  would  fall  to  be  declared  valid. 

But,  if  this  view  be  well  founded,  it  is  to  my  apprehension  eonclusive  of  the  whole 
case.  For  whatever  questions  might  be  raised  as  to  the  effect  of  the  ex  facie  absolute 
ownership  on  the  face  of  the  records,  in  carrying  Abbott's  property  to  the  creditors  in 
the  sequestration  of  Weir  Brothers  (and  into  these  questions  I  entirely  forbear  from 
entering),  any  right  which  would  pertain  to  them  could  not  be  otherwise  than  burdened 
with  a  lease  competently  granted,  and  carried  into  effect  by  possession,  anterior  to  the 
acquisition  of  their  right.  £ven  the  most  undoubted  singular  successor  only  acquires 
his  right  burdened  wiUi  such  leases.  A  purchaser  or  adjudger  from  Weir  Brothers  on 
the  faith  of  the  records  could  only  take  the  subjects  under  the  burden  of  the  leases 
which  they  had  granted,  either  themselves  or  by  any  one  fully  authorised  by  them,  and 
on  which  possession  had  followed  prior  to  the  sale  or  the  adjudication.  'Die  creditois 
in  the  sequestration  cannot,  even  in  statement^  place  themselves  in  a  higher  positjon 
than  a  single  adjudger  would  have  held.  In  many  respects,  it  is  well  known  the 
general  creditors  in  a  sequestration  hold  a  situation  much  less  favour-[798]'^^^  ^^  ^ 
individual  purchaser  or  creditor.  Without,  therefore,  entering  on  any  other  or  m<ae 
debateable  ground  for  sustaining  the  lease  in  a  question  with  the  creditors  in  the 
sequestration,  it  is  enough,  I  think,  to  hold  that,  being  in  the  same  position  ss  if 
granted  by  Weir  Brothers  themselves,  and  being  granted  and  completed  by  posseeaon 
anterior  to  the  sequestration,  it  must  be  held  valid  against  these  creditors  equally  es 
against  Weir  Brothers. 

I  am  of  opinion  that  judgment  should  be  pronounced  in  terms  of  the  conclusions  d 
the  summons. 

This  interlocutor  was  pronounced: — ''The  Lords  having  resumed  consideration d 
this  cause,  with  the  proof  for  both  parties,  and  heard  counsel,  repel  the  defences,  and 
decern  and  declare,  prohibit  and  discharge,  in  terms  of  the  conclusions  of  the  libel: 
Find  the  pursuer  entitled  to  expenses,"  &c. 

John  Galletly,  S.S.C. — A.  K.  Morison,  S.S.C. — Agents. 


No.  157.  VIII.  Macphbrson,  798.     25   May  1870.     1st  Div.— Sheriff  ol 

Lanarkshire,  M. 

John  Hardie,  Pursuer  and  Appellant. — Block — B.  V,  Campbell. 
Messrs.  Austin  and  M'Aslan,  Defenders  and  Respondents. — Shand — 

Balfour, 

Sale — Warrantj — Mercantile  Law  Amendment  Act  {Stat.  19  ^  20  Viet,  c,  60).— A 
seedsman  purchased  a  lot  of  turnip  seed,  represented  by  the  seller  as  "  East  Lothiaa 
swede,  grown  in  East  Lothian,  and  first-class  stock,"  and  took  delivery  on  Ist  June. 
On  13th  August  he  wrote  that,  after  trial  of  the  seed  in  his  nurseries,  he  found  it 
did  not  yield  so  large  a  crop  as  he  expected,  and  he  requested  the  seller  to  take  it 
back,  which  the  seller  declined  to  do.  In  an  action  by  the  seller  for  the  price,  hM, 
after  a  proof,  (1)  that  the  seller  did  not,  by  the  contract  of  sale  or  otherwise,  wartaas 
the  quality  or  sufficiency  of  the  said  seed,  and  that  it  was  not,  within  the  meaning 
of  the  Mercantile  Law  Amendment  Act,  expressly  sold  f or  a  "  specified  and  particokr 
purpose  ";  (2)  that  the  representation  that  the  seed  was  grown  in  East  Lothian, 
and  was  of  first-class  stock,  was  true ;  and  therefore  that  the  seller  was  not  liable  f<^ 
the  alleged  insufficiency  in  the  germinating  power  of  the  seed. 

John  Hardie,  seed-merchant,  Haddington,  raised  thb  action  in  the  Sheriff-court  of 
Lanarkshire  against  Austin  and  M'Aslan,  nurserymen  and  seedsmen,  Glasgow,  for  £57, 
as  the  price  of  seed  sold  by  him  to  the  defenders. 

In  the  beginning  of  the  year  1867  the  pursuer  offered  to  sell  to  the  defoideisa 
quantity  of  East  Lothian  swede  turnip  seed.  The  defenders  did  not  then  accept  the 
offer,  but  on  17th  May  1867  they  wrote  to  the  pursuer  as  follows: — "You  made  an 
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offer  to  UB  of  East  Lothian  swede  turnip  seed  this  season ;  if  you  still  wish  to  find  a 
buyer,  let  us  have  a  sample,  with  lowest  value,  and  say  the  season  it  was  sowed.  We 
do  not  promise  to  buy  it,  but  will  see." 

On  the  same  day  Hardie  replied: — '* Gentlemen, — I  have  yours.  I  give  you  offer 
of  two  lots  of  £ast  Lothian  swede,  subject  to  your  reply  by  return.  Turnip  seeds  are 
now  going  up  in  price,  and  are  sure  to  go  farther,  but  having  given  you  the  offer  before, 
and  as  I  grow  East  Lothian  swede  largely,  I  will,  at  this  time,  quote  you  low,  which  I 
hope  wiU  lead  to  further  transactions.  Fifty  bushels  East  Lothian  swede,  crop  1866, 
at  228.  6d.,  or  fifty  bushels,  crop  1865,  at  22s.,  cash  in  two  months.  Both  lots  were 
grown  in  East  Lothian,  and  are  first-class  stocks.  I  supply  wholesale  merchants  in 
Edinburgh  regularly  with  the  same  stock  every  year.  Some  of  them  to  the  extent  of 
150  bushels." 

On  25th  May  the  defenders  wrote  for  samples.  Two  samples  were  sent  them  on 
27th  May,  along  with  this  note : — "  Enclosed  you  have  [799]  the  two  samples,  and  if 
you  accept  the  one  lot  or  the  other  at  the  prices  quoted,  you  must  send  telegram  to- 
morrow, saying  which  lot  you  take.'' 

On  31st  May  the  defenders  wrote  to  the  pursuer  as  follows: — "If  you  have  not 
parted  with  your  swede  turnip  seed  yet,  we  will  take  one  of  the  lots  (50  bus.),  and  let 
it  be  the  crop  of  1866,  if  you  have  it.  It  should  be  cleaned  a  little  better,  as  we 
observed  some  gravel  amongst  it.  If  the  other  sample  was  of  the  last  crop,  we  would 
take  it  fully  as  readily,  as  it  is  a  good  sample  and  well  dressed ;  whichever  you  send 
us,  let  us  know  of  as  soon  as  possible,  in  confirmation  of  the  purchase." 

On  Ist  June  the  pursuer  sent  to  the  defenders  fifty  bushels  of  East  Lothian  purple- 
top  swede  turnip  seed,  in  thirteen  bags,  and  an  invoice  of  the  same. 

On  13th  August  the  defenders  wrote  to  the  pursuer  in  the  following  terms : — "  Very 
much  against  our  desire,  we  have  occasion  to  complain  very  much  at  the  result  in 
growth  of  the  Swedish  turnip  seed  we  had  of  you,  and  which  we  could  not  entertain 
until  we  had  given  it  repeated  trials  in  our  nurseries.  The  retiums  shew  only  fifty  per 
cent.,  fully  eight  per  cent,  of  that  low  growth  weak.  Having  purchased  the  seed  from 
you  of  crop  1866,  and  nett  seed,  we  concluded  there  must  have  been  some  error  in  our 
proofs,  but  find  them  as  stated.  We  cannot,  therefore,  retain  the  seed,  as  it  is  evidently 
not  of  recent  saving ;  and  will  thank  you  to  give  us  directions  how  to  place  it  on  your 
account.  We  are  glad  the  market  value  has  advanced  since  we  had  the  seed  delivered, 
otherwise  you  might  have  had  occasion  to  doubt  our  representations." 

The  pursuer  declined  to  take  back  the  seed,  and  raised  the  present  action  for 
the  price. 

The  defenders  alleged  that,  by  the  pursuer's  letter  of  17th  May,  he  "represented 
and  warranted  that  the  seed  in  question  was  East  Lothian  swede  turnip  seed,  of  the 
crop  1866,  grown  in  East  Lothian,  and  first-class  stock,  that  is,  of  first-class  quality." 
They  alleged  that  these  representations  were  untrue ;  that  they  discovered  this  on  testing 
the  seed ;  and  that  as  soon  as  they  had  concluded  their  testing  experiments  they  wrote 
to  the  pursuer  the  letter  of  13th  August,  quoted  above.  They  claimed  absolvitor,  on 
the  grounds  (1)  that  the  pursuer  had  not  delivered  the  seed  according  to  contract,*  and 
(2)  that  they  had  timeously  objected  to  the  seed,  and  offered  to  return  it. 

A  proof  was  taken. 

Thereafter  the  Sheriff-substitute  (Galbraith)  assoilzied  the  defenders ;  and,  on  appeal, 
the  Sheriff  (H.  G.  Bell)  adhered  in  the  following  interlocutor: — "Finds,  first,  in  point 
of  fact,  that  the  swede  turnip  seed  in  question  was  sold  by  the  pursuer,  and  delivered  to 
the  defenders  on  1st  June  1867 ;  that  before  the  sale  was  concluded  a  sample  was 
exhibited,  and  the  defenders  were  assured  in  writing  by  the  pursuer  that  the  seed  was 
'  first-elass  stock ' :  Finds  that,  to  constitute  first-class  turnip  seed,  it  ought  to  have  a 
germinating  power  of  not  less  than  from  eighty-five  to  ninety  per  cent ;  but  the  quality 
of  the  seed  cannot  be  discovered  by  merely  looking  at  it,  and  it  is  impossible  to  ascertain 
the  germinating  power  until  it  has  been  tried  by  sowing:  Finds  that,  between  the  Ist 
June  and  13th  August  following,  the  defenders  tested  the  seed  by  sowing  several  small 
quantities  of  it,  taken  from  each  of  the  bags  in  which  it  was  contained,  and  the  result 
was  that  its  germinating  power  did  not  average  more  than  from  sixty  to  sixty-five  per 
cent. :  Finds  that,  on  the  last-mentioned  date,  the  defenders  wrote  to  the  pursuer  the 
letter  Ko.  5/7,  intimating  the  inferior  quality  of  the  seed,  declining  to  retain  it,  and 
asking  what  the  pursuer  wished  should  be  done  with  it;  and  the  pursuer,  on  the  14th 
August,  [800]  wrote  in  answer  the  letter  No.  5/8,  in  which  he  declined  to  consent  to 
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the  sale  being  rescinded^  and  repeated  his  belief  that  the  seed  was  of  excellent  quality : 
Finds,  however,  that  the  pursuer  has  not  led  any  evidence  to  contradict  the  proof 
adduced  by  the  defenders  of  the  inferior  quality  of  the  seed,  and  he  (the  pursuer)  does 
not  now  deny  that  its  inferiority  has  been  sufficiently  established,  although  it  would 
appear  that  other  seed  of  the  same  stock  had  turned  out  better,  and  had  given  satisfac- 
tion to  the  parties  to  whom  it  had  been  sold :  Finds,  further,  that  although  it  is  in 
evidence  that  four  out  of  the  thirteen  bags  in  which  the  seed  was  forwarded  got  wet 
externally  when  in  the  hands  of  the  carrier,  there  is  no  reason  to  believe  that  any  loss 
of  germinating  power  is  attributable  to  that  cause :  Finds,  second,  in  point  of  law,  that 
the  assurance  given  by  the  pursuer  that  the  seed  was  '  first-lass  stock '  may  fairly  be 
construed  as  an  assurance  that  it  was  first-class  quality ;  that,  at  all  events,  the  terms  of 
the  contract  were  such  as  to  make  it  incumbent  on  the  pursuer  to  supply  seed  of  a 
merchantable  description,  which  the  seed  in  question  turned  out  not  to  be;  that 
although  a  sample  was  e!ihibited,  the  sale  was  not,  in  the  proper  sense,  a  sale  by  sample, 
in  respect  that  the  character  of  the  seed  could  not  be  judged  by  merely  looking  at  the 
sample,  and  the  rule  cavecU  emptor  does  not  therefore  apply ;  that  there  was  no  soeh 
delay  on  the  part  of  the  defenders  in  testing  the  seed,  and  no  such  dealing  wiUi  it  or 
any  part  of  it  by  re-sale,  use,  or  otherwise,  as  to  bar  them  from  their  right  to  cancel  the 
contract,  they  having,  as  soon  as  the  defect  was  discovered,  given  notice  that  they  did 
cancel  it :  Therefore  adheres,"  &c. 

The  pursuer  appealed. 

At  advising, — 

Lord  Prkbident. — This  is  an  action  for  the  price  of  turnip  seed  sold  under  t 
contract  which  the  defenders  admit  is  embodied  in  certain  letters  libelled  by  the  pumui^ 
and  it  seems  to  me  that  the  merits  of  the  case  depend  primarily  at  least,  if  not  entirelT, 
upon  the  true  construction  of  that  contract 

The  correspondence  commences  by  a  letter  from  the  defenders  to  the  pursuer,  dated 
17th  May  1867,  in  which  they  state: — "Tou  made  an  offer  to  us  of  £ast  Lothiaa 
swede  turnip  seed  this  season ;  if  you  still  wish  to  find  a  buyer,  let  us  have  a  sample, 
with  lowest  value,  and  say  the  season  it  was  sowed.  We  do  not  promise  to  bay  it,  hot 
will  see."  In  answer  to  this  letter  the  pursuer,  of  the  same  date,  wrote  to  say: — ''I 
give  you  offer  of  two  lots  of  East  Lothian  swede,  subject  to  your  reply  by  return.' 
Then  he  goes  on  to  state  that  turnip  seed  is  rising  in  price,  and  he  then  specifies  "  Fifty 
bushels  East  Lothian  swede,  crop  1866,  at  22s.  6d.,  or  fifty  bushels,  crop  1865,  at  3^ 
cash  in  two  months.  Both  lots  were  grown  in  East  Lothian,  and  are  first-class  stocks." 
The  next  letter,  dated  25th  May  1867,  is  from  the  defenders  to  the  pursuer,  asking  him 
to  forward  the  samples  which  had  not  come  to  hand,  and  on  the  27th  of  the  sune 
month  the  pursuer  replied : — "  Enclosed  you  have  the  two  samples,  and  if  you  accept 
the  one  lot  or  the  other  at  the  prices  quoted  you  must  send  telegram  to-morrow  saying 
which  lot  you  take."  It  appears  that  the  defenders  did  not  answer  on  the  foUowiiU! 
day  as  requested,  but  on  the  31st  they  wrote  to  the  pursuer  in  these  terms: — "If  job 
have  not  parted  with  your  swede  turnip  seed  yet,  we  will  take  one  of  the  lots  (fifty 
bushels),  and  let  it  be  the  crop  of  1866,  if  you  have  it.  It  should  be  cleaned  aUttJe 
better,  as  we  observed  some  gravel  amongst  it.  If  the  other  sample  was  of  the  last 
crop  we  would  take  it  fully  as  readily,  as  it  is  a  good  sample  and  well  dressed; 
whichever  you  send  us,  let  us  know  of  as  soon  as  possible,  in  confirmation  of  the 
purchase."  The  result  of  this  correspondence  was,  that  on  1st  June  1867  the  puisoer 
sent  the  defenders  fifty  bushels  of  turnip  seed,  with  an  invoice  of  the  same  date,  in 
which  it  ia  described  as  "  East  Lothian  swede." 

The  contract,  then,  as  I  read  it,  was  for  fifty  bushels  of  swede  turnip  seed,  of 
[801]  c^P  1866,  represented  by  the  pursuer  as  grown  in  East  Lothian,  and  of  first-dass 
stock.  There  was  clearly,  I  think,  no  express  warranty  granted  by  the  pursuer,  or 
required  by  the  defenders,  but  the  pursuer's  representation  that  the  seed  was  grown  in 
East  Lothian,  and  of  first-class  stocks,  was  matter  of  fact  which  was  within  his  own 
knowledge,  and  which  he  was  therefore  bound  to  verify,  and  he  now  maintains  that  ha 
did  so,  and  that,  having  implemented  his  part  of  the  agreement,  he  is  entitled  to  the 
stipulated  price. 

The  defence  to  the  action  is,  that ''  the  pursuer  represented,  and  warranted  that  the 
seed  in  question  was  East  Lothian  awede  turnip  seed  of  the  crop  1866,  grown  in  East 
Lothian,  and  first-class  stock,  that  is,  of  first-class  quality."  It  appears  to  me  that  this 
defence  proceeds  upon  a  misconstruction  of  the  contract,  because  the  evidence,  in  my 
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opinion,  proTes  very  distinctly  that  first-class  stock  does  not  mean  first-class  quality,  bat 
seed  of  fiist-class  parentage  or  pedigree ;  and  I  think  it  is  unfortunate,  therefore,  that 
the  Sheriff  has  sustained  this,  which  is  the  only  defence  stated,  and  the  more  so  as  the 
case  admitted  of  an  easy  solution  under  the  Mercantile  Law  Amendment  Act  of  1856, 
to  which  I  shall  immediately  refer,  but  which  appears  to  have  been  overlooked  in  the 
inferior  Court. 

It  is  not  disputed,  or  if  disputed,  it  is,  I  think,  clearly  proved  that  this  seed  was  of 
the  kind  represented,  viz.  grown  in  East  Lothian,  and  of  first-class  stock.     It  was  delivered 
to  the  defenders  on  the  Ist  June  1868,  but  it  was  not  until  the  13th  of  August  that 
they  intimated  their  dissatisfaction  with  it.     In  a  letter  of  that  date  they  wrote  to  the 
pursuer  saying : — "  Very  much  against  our  desire,  we  have  occasion  to  complain  very 
much  at  the  result  in  growth  of  the  Swedish  turnip  seed  we  had  of  you,  and  which  we 
could  not  entertain  until  we  had  given  it  repeated  trials  in  our  nurseries.     The  returns 
show  only  fifty  per  cent,  fully  eight  per  cent  of  that  low  growth  weak.     Having 
purchased  the  seed  from  you  of  crop  1866,  and  nett  seed,  we  concluded  there  must  have 
been  some  error  in  our  proofs,  but  find  them  as  stated.     We  cannot  therefore  retain  the 
seed,  as  it  is  evidently  not  of  recent  saving ;  and  will  thank  you  to  give  us  directions 
how  to  place  it  on  your  account.     We  are  glad  the  market  value  has  advanced  since  we 
had  the  seed  delivered,  otherwise  you  might  have  had  occasion  to  doubt  our  representa- 
tions."    The  complaint  of  the  defenders,  therefore,  was,  that  having  tested  the  seed  it 
did  not  yield  as  large  a  crop  as  they  expected.     But  I  think  that,  according  to  the 
evidence,  the  tests  applied  were  not  of  a  very  reliable  kind.     It  is  proved  that  there 
was  a  great  variation  in  the  results,  some  apparently  being  as  low  as  fifty,  and  others  as 
high  as  eighty  per  cent  and  I  cannot  help  feeling  that  these  results  may  have  been 
greatly  influenced  by  the  way  in  which  the  experiments  were  conducted,  and  it  is  rather 
remarkable  that  we  are  not  told  how  this  seed  turned  out  in  actual  growth.     That  is 
not  in  evidence,  and  I  should  have  been  much  more  moved  by  a  practical  test  of  that 
kind  than  by  those  made,  some  of  which  were  in  the  open  air,  while  others  were  in  a 
heated  atmosphere,  and  others  on  wet  flannel,  and  the  like.     I  do  not  think  it  wonder- 
ful,  therefore,  that  there  should  be  considerable  discrepancy  in  the  results  produced, 
although  it  is  enough  to  say  that  in  any  event  the  pursuer  is  not  in  my  opinion  liable 
under  the  contract  for  a  deficiency  in  the  germinating  power  of  the  seed.     In  his  answer 
of  the  14th  August  to  the  defenders'  letter  of  the  13th,  the  pursuer,  after  intimating 
his  refusal  to  take  back  the  seed,  says : — "  You  got  the  seed  according  to  order,  without 
mj  giving  or  you  asking  any  warranty,  and  until  now  no  objection  of  any  kind  was 
stated.     So  far  from  that,  need  I  remind  you  of  what  your  Mr.  Hunter  spontaneously 
stated  to  me  personally,  when  in  Glasgow  the  other  day,  that  you  did  not  understand 
why  your  neighbours  should  give  me  trouble,  as  you  had  no  cause  of  complaint,  for  you 
had  the  seed  growing  in  your  nurseries,  a  very  fine  braird,  and  the  proofs  were  good, 
which  he  offered  to  shew  me,  indeed  all  you  could  desire."     I  may  observe  that  this 
appears  from  the  evidence  to  have  been  a  mistake  on  the  part  of  Mr.  Hunter,  and  I  do 
not  attach  any  importance  to  what  he  said  on  the  occasion  referred  to,  but  I  think  that 
the  pursuer  makes  a  good  and  conclusive  answer  as  to  the  absence  of  any  warranty.     The 
law  upon  that  point  is  settled  by  the  provisions  of  the  Mercantile  Law  Amendment  Act, 
which  provides  (section  5th),  that  "  where  goods  shall,  [802]  ^^^'  ^^^  passing  of  this 
Act,  be  sold,  the  seller,  if  at  the  time  of  the  sale  he  was  without  knowledge  that  the 
same  were  defective  or  of  bad  quality,  shall  not  be  held  to  have  warranted  their  quality 
or  sufficiency,  but  the  goods,  with  all  their  faults,  shall  be  at  the  risk  of  the  purchaser." 
Sow  J  that  is  the  enactment,  with  certain  exceptions,  which  I  will  notice  immediately. 
rhe  rule  is  that  the  risk  is  with  the  purchaser,  unless  the  seller  knew  of  the  defective 
>r  bad  quality  of  the  goods,  but  there  is  no  suggestion  of  fraud  in  the  present  case,  and 
the  only  question,  therefore,  is,  whether  it  falls  within  those  other  exceptions  to  which 
[  have  alluded.     These  are, — "  Unless  the  seller  shall  have  given  an  express  warranty 
>f  the  quality  or  sufiiciency  of  such  goods,  or  unless  the  goods  have  been  expressly  sold 
for  a  specified  and  particular  purpose,  in  which  case  the  seller  shall  be  considered,  with- 
mt  such  warranty,  to  warrant  that  the  same  are  fit  for  such  purpose."    Now,  it  appears 
io  me  that  the  present  case  does  not  fall  within  either  of  these  exceptions.     There  was 
)bviously  no  express  warranty;  and   the  seed  was  not  sold   for  any  specified   and 
particular  purpose.     The  sale  of  oats  for  seed  as  distinguished  from  oats  to  be  ground  into 
meal,  or  oil  for  food,  which  might  prove  only  fit  for  burning,  are  examples  of  sales  for 
particular  purposes  which  would  imply  a  warranty  under  the  statute.     But  that  is  not 
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the  kind  of  case  which  we  ha^e  here;  the  seed  in  qnestion  was  not  sold  for  aay 
particular  purpose  expressly  specified,  as  distinguished  from  the  general  purpose  for 
which  all  turnip  seed  is  sold,  viz.  for  sowing,  and  I  am  of  opinion,  therefore,  that  tb« 
case  does  not  fall  within  either  of  the  statutory  exceptions,  and  that  the  punuer  u 
entitled  to  decree  in  terms  of  the  liheL 

Lord  Dkas. — I  am  of  the  same  opinion.  There  is  a  great  deal  in  the  view  founded 
on  the  Mercantile  Law  Amendment  Act,  if  it  were  necessary  to  go  upon  it.  But  with- 
out going  on  that  Act  at  all,  hut  taking  the  law  as  it  stood  hefore  the  Act  was  passed, 
I  still  arrive  at  the  conclusion  that  the  pursuer  is  entitled  to  prevaiL  The  offer  was  of 
fifty  bushels  of  East  Lothian  swede  turnip  seed  of  crop  1866,  and  first-class  stoeL  I 
quite  agree  that  the  words  '*  first-class  stock  "  do  not  refer  to  the  quality  of  the  seed,  u 
the  Sheriff-euhstitute  and  Sheriff  held,  but  to  the  quality  of  the  stock  from  whidi  Um 
seed  was  grown.  Now,  it  is  proved  that  the  seed  was  grown  from  first-lass  stock  It 
was  grown  in  East  Lothian  in  1866;  and  the  only  representations  made  by  thesdkr 
were  thus  literally  true.  It  is  difficult  to  see,  therefore,  how  the  buyer  could  be  entitled 
to  reject  the  seed  simply  because  it  did  not  produce  such  a  percentage  of  growth  as  hi 
expected,  or  as  might  have  been  naturally  looked  for.  It  was  not,  in  any  view  of  it,  as 
unmarketable  article.  It  simply  required  a  larger  quantity  of  it  to  he  sown  per  aoe 
than  if  the  percentage  of  growth  had  been  greater.  The  purchasers'  objection  ledlj 
resolves,  therefore,  into  an  objection  to  the  price.  It  appears  to  be  the  practice  to  ks 
seed  so  purchased  for  being  resold ;  but  there  is  no  proof  of  usage  that,  if  the  seed  dm 
not  yield  a  certain  percentage,  it  may  be  rejected,  especially  after  a  lapse  of  more  thin  * 
two  months.  Supposing,  however,  that  it  were  customary  to  return  seed  which,  ula  • 
tested,  has  produced  an  unsatisfactory  yield,  the  purchaser  would  require  to  show  tcij  .' 
clearly  that  his  own  fault  or  delay  had  nothing  to  do  with  the  deficiency  of  growtL  It 
has  been  proved  that  a  quantity  of  the  same  seed,  which  was  sold  to  other  partis  aboat 
the  same  time,  produced  quite  satisfactory  results.  That  still  further  lays  the  boids  . 
on  the  defenders  of  showing  that  the  defective  growth  was  not  their  own  fault,  si  j 
they  have  not  discharged  themselves  of  that  burden.  It  is  proved  that  four  of  the  bsgs  | 
were  damp  when  delivered,  and  that  the  season  was  damp,  and  this  may  aooonnt  to  &  j 
certain  extent  for  the  defective  germination.  Moreover,  I  agree  that  it  is  not  made  ost  I 
that  the  percentage  of  growth  produced  did  not  depend,  to  some  extent,  on  the  naisn  | 
of  the  tests  used.  I  am  not  satisfied  that  the  result  would  necessarily  have  been  the  \ 
same  had  the  seed  been  sown,  in  the  natural  way,  in  the  open  ground.  There  is  to 
a  combinati6n  of  circumstances,  all  pointing  to  the  same  conclusion,  that  the  panoerB 
entitled  to  recover  payment  of  the  price. 

LoBD  Ardmillan. — ^This  is  a  case  arising  on  a  contract  of  sale,  and  the  Sbdff^  i 
[803]-8ubstitute  and  Sheriff  have  both  arrived  at  a  conclusion  favourable  to  ftb 
purchaser.  After  mature  consideration  I  have  arrived  at  the  same  result  with  josr 
Lordship,  viz.  that  the  Sheriffs  are  wrong.  There  are  five  points  at  which  Ikcd^:;- 
(1)  the  position  of  the  parties ;  (2)  the  nature  of  the  sale ;  (3)  the  absence  of  sfoal 
warranty ;  (4)  the  time  that  elapsed  between  the  delivery  and  rejection  of  the  anide; 
and  (5)  the  character  of  the  objection  to  the  article  urged  by  the  defenders. 

1.  Both  parties  are  wholesale  sellers  of  seed,  and  the  sale  was  not  for  any  spedfie  ; 
purpose.     The  article  was  sold  simply  as  turnip  seed,  for  the  purpose  of  being  resdd. 

2.  I  agree  with  the  Sheriff  that  the  rights  of  the  purchaser  are  not  prejudiced  1^  j 
its  being  a  sale  with  a  sample.  But  I  do  not  agree  with  him  that  the  representato  ) 
of  the  seed  being  of  first-class  stock  refers  to  the  quality.  It  refers  only  to  the  pedigree^  ] 
as  you  would  say  of  an  animal  that  it  is  of  a  firstnslass  breed,  without  thereby  guannlae*  ; 
ing  the  qualities  of  the  individual.  There  is  enough  in  the  correspondence  to  ^ler 
that  the  parties  so  understood  the  term,  as  referring  to  the  parentage  of  the  seed,  and 
if  so,  that  representation  was  true  in  point  of  fact. 

3.  There  \a  no  special  warranty ;  the  seller  merely  represents  the  seed  as  being  <tf  ^ 
particular  kind,  and  fit  to  grow. 

4.  The  delivery  took  place  on  Ist  June,  and  the  purchasers  did  not  announce  their 
rejection  of  the  seed  till  13th  August.  There  is  no  evidence  that  all  that  time,  or  half 
that  time,  was  necessary  for  testing  the  quality  of  the  seed. 

5.  What  is  the  defect  alleged  ?  Not  that  the  article  is  not  the  thing  sold,  ok  that 
it  will  not  produce  fruit,  but  that  it  is  weaker  in  germinating  power  than  the  purdiaaff 
had  reason  to  expect.  On  that  point  I  do  not  altogether  agree  with  your  Lordship 
I  rather  think  that  in  one  respect  the  seed  was  not  good,  and  that  its  germinating  powei 
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Bhoald  hare  been  np  to  80  per  cent.,  and  I  am  not  prepared  to  say  that  the  testing  pro- 
cess was  quite  so  unsatisfactory  as  your  Lordships  seem  to  think.  But  taking  it  at  its 
wone,  the  defect  was  merely  in  the  germinating  power,  and  that  only  means,  that  you 
need  to  sow  the  seed  thicker  than  if  its  germinating  power  were  greater.  It  is  still  the 
kind  of  seed  which  the  purchaser  contracted  to  buy. 

Coming  now  to  the  application  of  the  law  to  these  facts,  it  is  not  necessary  to  say 
what  would  have  been  the  decision  prior  to  the  date  of  the  Mercantile  Law  Amendment 
Act,  though  both  the  Sheriffs  seem  to  proceed  on  that  prior  stete  of  the  Law.  The 
general  rule  laid  down  by  that  stetute  is,  that,  except  where  there  is  a  special  warranty, 
or  where  the  goods,  sold  without  express  warranty,  are  sold  for  a  specified  purpose,  if 
the  seller  at  the  time  of  the  sale  was  without  knowledge  that  the  goods  were  of  defective 
ipiality,  he  is  not  to  be  held  to  have  warranted  them ;  the  rule  is  caveat  emptor.  Now, 
tiieie  was  no  special  warranty  here ;  the  seed  was  not  sold  for  a  particular  purpose,  or 
for  any  specified  purpose ;  and  the  seller  was  not  aware  of  any  defect  in  the  article  at 
the  time  of  the  sale.  I  therefore  agree  with  your  Lordships  that  he  cannot  be  held  to 
have  given  any  warranty,  and  that  he  is  entitled  to  be  paid  the  price  of  the  article  sold. 

Lord  Kinlogh. — It  is  indispensable  that,  in  deciding  this  case,  we  have  regard  to 
tiie  law  as  to  the  sale  of  goods,  now  fixed  by  the  Mercantile  Law  Amendmend  Act, 
1856,  to  the  effect  that  '^  the  goods,  with  all  faults,  shall  be  at  the  risk  of  the  purchaser, 
unless  the  seller  shall  have  given  an  express  warranty  of  the  quality  or  sufficiency  of 
such  goods ;  or  unless  the  goods  have  been  expressly  sold  for  a  specified  and  particular 
purpose,  in  which  case  the  seller  shall  be  considered,  without  such  warranty,  to  warrant 
that  the  same  are  fit  for  such  purpose." 

I  am  of  opinion  that  in  the  present  case  there  is  no  express  warranty  of  the  quality 
or  sufficiency  of  the  goods.  It  was  steted  as  to  the  seeds  offered  for  sale,  "  Both  lote 
were  grown  in  East  Lothian,  and  are  first-class  stocks."  I  am  clearly  of  opinion  that 
this  refers  merely  to  what  has  been  called  the  parentege  or  pedigree  of  the  seed, — ^that 
k  to  say,  that  all  the  representetion  is  that  the  seed  was  grown  in  East  Lothian,  oat  of 
a  stock  of  well-known  goodness.  The  [804]  representetion  was  true.  The  seed  was 
grown  in  East  Lothian,  and  was  from  the  stock  of  a  farmer  near  Dunbar,  of  well 
established  good  character. 

I  am  further  of  opinion  that  the  case  does  not  fall  within  the  provision  of  the 
Mercantile  Law  Amendment  Act,  applicable  to  "  goods  expressly  sold  for  a  specified  and 
particular  purpose."  I  conceive  the  contract  not  to  be  in  ite  terms  what  the  Mercantile 
Law  Amendment  Act  pointe  at  in  these  words.  It  is  true  that  seed  may  fairly  be  said 
to  have  been  sold  for  the  purpose  of  sowing,  though  it  is  obvious  to  remark  that  the 
seed  in  this  case  was  not  sold  to  a  farmer  for  the  purpose  of  putting  into  the  ground, 
but  to  a  seedsman  for  the  purpose  of  commercial  trs^c  But  it  happens  in  a  great 
many  cases  that  the  purpose  for  which  goods  are  sold  can  be  no  other  than  one  purpose 
only,  and  yet  this  does  not  operate  the  case  contemplated  by  the  stetute.  The  stetute 
does  not  contemplate  a  case  of  mere  implication.  It  requires  express  contract  to  be 
engaged  in.  The  purpose  for  which  the  goods  are  sold  is  not  only  to  be  a  particular, 
but  a  "  specified  "  purpose, — that  is  to  say,  is  to  be  expressly  set  forth  in  the  contract. 
It  is  only  then  that  this  provision  in  the  stetute  tekes  effect.  There  is  nothing  of  this 
kind  in  the  contract  in  question.  Besides,  it  cannot,  I  think,  be  said  that  the  seed  was 
Qnfit  for  the  purpose  for  which  by  implication  it  was  sold.  The  seed  was  perfectly  fit 
for  sowing.  It  produced  East  Lothian  purple  tops,  and  nothing  else.  The  objection  is, 
Uiat  it  did  not  produce  an  adequate  amount  of  growth, — in  other  words,  that  the  germin- 
ating power  was  defective.  The  result  was  simply  that  a  greater  quantity  of  seed 
required  to  be  sown  to  produce  the  expected  quantity  of  turnips.  This  implies  a  defect 
in  quality  or  sufficiency,  not  an  unfitness  for  the  contemplated  purpose,  in  the  sense  of 
the  stetute.  The  case  therefore  falls  under  the  clause  of  the  stetute  referring  to  quality 
or  sufficiency,  not  to  the  clause  referring  to  an  unfitness  to  fulfil  "a  specified  and 
particular  purpose." 

It  is  not  suggested  in  the  present  case  that  the  seller  was  guilty  of  any  fraud. 
There  was  perfect  bona  fides  both  in  seller  and  purchaser.  The  article  did  not  turn  out 
a  totelly  different  article  in  kind  from  what  purported  to  be  sold;  which  is  what 
happened  in  some  of  the  reported  cases,  and  which  might  have  produced  a  different 
result.  The  whole  of  what  has  occurred  in  the  case  is  that,  from  some  mysterious  cause, 
the  seed  turned  out  inferior  in  quality  from  what  both  seller  and  purchaser  believed  at 
the  time  of  the  contract.     There  is  good  reason  for  believing  that  this  is  not  unfre- 
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quently  the  case  in  regard  to  seed.  The  fact,  at  any  rate,  raises  the  pure  question  of 
kw,  whether  the  seller  or  purchaser,  each  equally  in  good  faith,  is  to  suffer  for  the 
unexpected  inferiority.  I  think  the  Mercantile  Law  Amendment  Act  solves  tJiis 
question.  It  is  a  case  in  which,  in  the  express  terms  of  the  Act,  the  seller  ''  was  with- 
out knowledge  that  the  goods  were  defective  or  of  bad  qualifcy."  The  express  provisicm 
of  the  Act  applies,  that  the  seller  "  shall  not  be  held  to  have  warranted  their  quality  or 
sufficiency,  but  the  goods,  with  all  faults,  shall  be  at  the  risk  of  the  purchaser.^ 

The  practical  deduction  is,  that  if  in  such  a  contract  the  purchaser  desires  to  free 
himself  from  having  the  risk  of  quality  thrown  on  him,  he  must  insert  in  the  contact 
words  of  special  warranty,  such  as  do  not  occur  in  the  present  case.  Another  practica] 
inference,  applicable  perhaps  both  to  Sheriffs  and  seedsmen,  is  that  they  should  carefollj 
study  the  Mercantile  Law  Amendment  Act 

I  would  only  add,  before  concluding,  that  there  are  other  grounds  on  which  a  stnaig 
argument  could  be  raised  against  the  plea  of  non-liability  set  up  by  the  purchasers.   1 
doubt  whether  the  proof  adduced,  of  a  want  of  germinating  power,  is  sufficient — tfast  is 
to  say,  I  doubt  whether  the  testing  process,  which  has  certainly  produced  very  anonudoos 
and  inconsistent  results,  is  such  as  could  warrant  a  conclusion  against  the  growing  power 
of  the  seed,  if  put  in  the  usual  way  into  the  ground.     Again,  I  doubt  if  the  purchases   . 
were  not  in  mora  in  stating  their  objections  to  quality,  for  if  this  germinating  test  vss 
to  be  held  a  sufficient  criterion  of  the  right  of  rejection,  it  plainly  could  have  been    ( 
applied,  and  the  result  notified  at  a  much  earlier  period.     It  is  clear  from  the  proof  tiist    ■ 
such  seed  as  that  in  question  is  liable  to  have  its  quality  deteriorated  by  Tmsm 
influences  within  a  very  short  space  of  time.     But  whilst  noticing  these  points  [805]  u 
points  which  would  have  in  any  view  demanded  consideration,  I  rest  my  judgment  oa 
the  ground  that,  under  the  statute,  the  purchaser  does  not  possess  the  right  of  teeoose 
against  the  seller  to  which  effect  has  been  given  by  the  Sheriff. 

I  am  of  opinion  that  the  judgment  should  be  recalled,  the  defences  repelled,  lad 
decree  pronounced  in  favour  of  the  pursuer. 

The  following  interlocutor  was  pronounced : — '*  Recall  the  interlocutors  broo^t 
under  review  in  this  appeal :  Find  in  fact  that  by  the  five  missive  letters  libeUed,  dftted    . 
17th,   25th,  27th,  and  31st  May   1867,  the  pursuer  sold  to  the  defenders,  and  the 
defenders  bought  from  the  pursuer,  50  bushels  of  East  Lothian  swede  turnip  seed  of  the    f 
crop  of  1866,  at  £1,  28.  6d.  per  bushel :  Find  that  the  said  seed  was  delivered  to  tbe    ' 
defenders  on  or  about  the  1st  June  1867,  conform  to  invoice  of  that  date,  Ka  l^d 
process  :  Find  that  on  the  13th  August  1867  the  defenders  for  the  first  time  oompJaisfid 
that  the  said  seed  was  of  bad  quality,  in  respect  that  on  trials  in  their  (the  defies)    ( 
nurseries  it  had  been  found  to  be  deficient  in  germinating  power,  having  produced  osdj    f 
50  per  cent,  of  growth :  Find  that  the  seed  was  grown  in  Fast  Lothian  by  Andiev    * 
Howden,  farmer,  Lawhead,  and  that  it  was  of  a  crop  produced  from  seed  of  a  first^hss    | 
stock  or  kind  cultivated  by  the  said  Andrew  Howden :  Find  in  law  that  the  poisoer 
did  not,  by  the  contract  of  sale,  or  otherwise,  warrant  the  quality  or  sufficiency  of  the 
said  seed,  and  that  the  said  seed  was  not,  within  the  meaning  of  the  Mercantile  Lav 
Amendment  Act,  expressly  sold  for  a  specified  and  particular  purpose :  Find  that  tbe 
only  representation  made  by  the  pursuer  in  the  contract  of  sale,  or  otherwise,  was,  that  tbe 
seed  sold  was  grown  in  East  Lothian,  and  was  of  first-class  stock,  which  representati<mvas 
true :  Therefore,  find  that  the  pursuer  as  seller  is  not  liable  for  the  alleged  insuffidencjia 
the  germinating  power  of  the  said  seed  *  Repel  the  defences,  and  decern  in  terms  of  tbe 
conclusions  of  the  summons :  Find  the  pursuer  entitled  to  expenses,  both  in  this  Court 
and  the  inferior  Court ;  allow  an  account,"  &c. 

A.  K.  MoRiBON,  S.S.C. — J.  W.  &  J.  Mackbnzib,  W.S. — Agents. 
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No.    158.  VIII  Macphbrson,    805.     26J5May   1870.      Ist    Div.— Lord 

Ormidale,  B. 

James  Walter  Ellis,  Pursuer. — Sol-Gen.  Clark — Balfour, 

Clement  Ellis,  Defender. 
The  Trustee  on  the  Sequestrated  Estate  of  Clement  Ellis,  Compearer  — 

Horn — Shand, 

Process — Eaepenses — Bankrupt — Sisting  Trustee. — ^In  an  action  of  reduction,  and  count, 
reckoning,  and  payment,  the  Lord  Ordinary  decerned  in  terms  of  the  rescissory 
conclusions  of  the  summons,  and  appointed  parties  to  proceed  with  the  accounting, 
reserving  all  questions  of  expenses.  The  defender  reclaimed,  but  became  bankrupt 
before  the  reclaiming  note  was  disposed  of ;  his  trustee  then  craved  to  be  sisted  as  a 
party  to  the  action,  on  the  condition  that  he  should  acquiesce  in  the  Lord  Ordinary's 
judgment,  and  should  not  be  found'liable  for  the  expenses  previously  incurred.  Held 
that  it  was  not  competent  at  that  stage  of  the  cause  for  the  trustee  to  sist  himself 
unless  unconditionally. 

This  was  an  action  for  reduction  of  an  agreement,  dated  11th  March  1864,  bearing 
to  have  reference  to  the  business  carried  on  in  Glasgow  under  the  firm  of  ElUs  and  Son, 
whereof  the  pursuer  and  defender  were  [806]  partners.  The  summons  also  contained 
conclusions  for  coimt,  reckoning,  and  payment. 

On  2d  February  1870  the  Lord  Ordinary,  after  a  proof,  decerned  in  terms  of  the 
rescissory  conclusions  of  the  summons,  and  qtuxxd  ultra  appointed  the  case  to  be  enrolled 
for  procedure  in  the  accounting,  reserving  all  questions  of  expenses. 

Against  this  interlocutor  the  defender  reclaimed,  with  leave  of  the  Lord  Ordinary ; 
but  before  parties  could  be  heard  on  the  reclaiming  note  he  became  bankrupt,  and  a 
minute  was  lodged  in  process  by  the  trustee  on  his  sequestrated  estate,  craving  to  be 
sisted  as  a  party  to  the  action,  but  conditionally,  on  the  footing  that  as  he  intended  to 
acquiesce  in  the  Lord  Ordinary's  judgment,  he  should  not  be  found  liable  for  the 
expenses  previously  incurred. 

In  support  of  this  motion  the  trustee  argued,  that  he  did  not  seek  to  take  any 
benefit  from  the  previous  litigation.  On  the  contrary,  he  admitted  liability  to  account, 
and  was  willing  to  consent  to  the  reclaiming  note  being  withdrawn,  leaving  the  pursuer 
to  be  ranked  on  the  sequestrated  estate  for  the  previous  expenses.  But  the  accounting 
was  substantially  a  separate  action,  in  which  it  was  his  duty  to  appear  for  behoof  of 
the  defender's  creditors,  in  order  to  save  decree  going  against  the  estate  for  a  random 
sum.  In  these  circumstances  it  would  be  a  great  hardship  if  the  trustee  could  not  be 
sisted  without  incurring  liability  for  the  whole  expenses  of  the  prior  proceedings,  from 
which  no  benefit  accrued  to  the  sequestrated  estate.  The  proposed  limitation  was 
competent.  *  No  doubt,  in  certain  cases,  the  motion  of  a  trustee  on  the  estate  of  a 
party  bankrupt  to  be  sisted  sub  conditione  had  been  refused,  but  that  was  because  the 
trustee  wished  to  adopt  the  previous  proceedings. 

Argued  for  the  pursuer ; — The  investigation  which  had  already  taken  place  in  the 
reduction  greatly  facilitated  the  accounting ;  but,  at  all  events,  it  had  been  long  settled 
that  a  trustee  cannot  be  sisted  otherwise  than  unconditionally.!  Whether,  after  having 
been  sisted  without  any  qualification,  he  could  be  made  liable  for  expenses  prior  to  his 
becoming  a  party  to  the  action  was  a  separate  question,  which  was  decided  in  the  case 
of  Torbet  v.  Borthwick  {sup.  cit),  where  it  was  held  that  he  was  liable  in  full. 

At  advising, — 

Lord  President. — There  can  be  no  doubt  about  the  general  rule  of  practice  where 
the  trustee  in  a  sequestration  proposes  to  sist  himself  in  a  litigation  in  place  of  the 
bankrupt.  By  so  doing  he  adopts  the  contract  of  litiscontestation,  and  renders  himself 
liable  to  the  opposite  party  in  all  expenses  incurred  prior  as  well  as  subsequent  to  his 
being  sisted.  But  the  application  of  that  rule  is  said  to  be  attended  with  great  hardship 
and  injustice  in  this  case,  and  one  cannot  help  seeing  that  the  circumstances  are  peculiar. 

*  Torbet  v.  Borthwick,  1849,  11  D.  694— per  Lord  Justice-Clerk,  697. 

+  Buchanan  v.  Corbett,  1827,  5  S.  745 ;  Sandeman  v.  Shepherd,  1835,  13  8.  1037. 
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The  main  question  in  the  case  regards  the  reduction  of  an  agreement  of  partners,  and 
that  has  been  settled  by  the  judgment  of  the  Lord  Ordinary,  which  the  trustee,  even  if 
allowed  to  sist  himself,  does  not  propose  to  challenge.  All  that  remains,  therefore,  is  a 
question  of  accounting,  following  the  decree  of  reduction,  and  the  trustee  says  that  he 
wishes,  on  the  part  of  the  bankrupt  estate,  to  be  a  party  to  the  accounting,  but  not  to 
take  any  benefit  from  the  litigation  hitherto.  It  is  not  easy  to  see  what  benefit  he 
could  take,  as  the  judgment,  which  he  does  not  propose  to  challenge,  is  against  the 
bankrupt  But  the  question  is,  whether  at  this  stage,  when  a  reclaiming  note  is 
depending  before  us,  we  can  allow  the  trustee  to  sist  [807]  himself  in  tenns  of  the 
present  minute,  on  the  footing  that  he  acquiesces  in  the  decision  of  the  Lord  Ordinary, 
and  is  not  to  be  liable  in  any  of  the  expenses  hitherto  incurred.  All  I  desire  to  aj 
now  is,  that  as  the  process  stands,  it  is  not  competent  for  the  trustee  to  sist  himself  in 
these  terms.  I  think,  if  we  were  to  sist  him  now,  even  on  the  footing  that  he  aoquinces 
in  the  interlocutor  of  the  Lord  Ordinary,  we  cannot  sist  him  under  such  a  conditian, 
and  that  what  we  should  do,  therefore,  is  to  refuse  to  sist  the  trustee  in  the  teims  d 
this  minute,  and  then,  on  the  note  of  the  pursuer,  dispose  of  the  case,  in  respect  of  no 
appearance  for  the  defender,  by  refusing  the  reclaiming  note,  and  adhering.  I  think 
that  it  is  right,  at  this  stage,  to  dispose  of  the  expenses  so  far  as  hitherto  incurred. 
That  will  entitle  the  pursuer  to  his  expenses  against  the  defender.  We  should  remit 
the  cause  to  the  Lord  Ordinary,  but  that  will  not  preclude  the  trustee  from  afterwards 
proposing  to  sist  himself,  either  simplicUer^  or  under  any  condition  he  chooses  to  suggest 
Meantime,  in  hoe  stcUu^  I  think  we  must  refuse  his  application. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced : — "  The  Lords, "  &c.,  "  in  respect  the 
trustee  on  the  sequestrated  estate  of  the  defender  has  not  sisted  himself  as  a  party,  and 
that  no  appearance  is  made  for  said  original  defender,  refuse  the  reclaiming  note  for 
Clement  £llis  against  Lord  Ormidale's  interlocutor  of  2d  February  1670,  and  adhere 
to  the  said  interlocutor  complained  of,  except  in  so  far  as  it  reserves  any  questkm  of 
expenses :  Find  the  pursuer  entitled  to  the  expenses  hitherto  incurred  by  him  in  tk 
cause ;  allow  an  account,"  &c 

Jamks  Wsbstbr,  8.S.C. — Gibson-Graio,  Dalzibl,  &  Bbodiss,  W.S. — J.  &  K  D.  Bos^ 

W.S.— Agents. 


No.  159.  VIIL  Maophbrson,  807.     27  May  1870.     1st  Div.— B. 

Archibald  Davidson  (Brown's  Executor)  andj  Others.— fibi-(r«n.  Clark — ffalL 
Mary  Davidson  Mobsman,  and  her  Administrator-in-law. — Fraser — -Koct 

Succession — Mutual  Testament — Husband  and  Wife — Power  to  Revoke — Substitution,— 
A  mutual  testament,  executed  by  a  husband  and  wife,  provided  (1)  that  the  surriTor 
should  possess  and  inherit  all  the  property  that  might  belong  to  them  at  the  death  of 
the  predeceaser;  and  (2)  that,  on  the  death  of  the  survivor,  the  residue  of  all  thatvas 
left  by  the  deceased,  should  go  equally  to  A,  and  B.,  the  daughter  and  granddaughter  of 
the  wife  by  a  former  marriage.  A.  and  B,  survived  the  husband,  but  predeceased  his 
widow.  Held,  that  the  provision  in  their  favour  was  a  mere  substitution,  which  was 
effectually  defeated  by  a  testament  executed  by  the  widow. 

Question,  whether  the  death  of  A.  and  B,  in  the  lifetime  of  the  widow  did  not  (A 
itself  evacuate  the  substitution  in  their  favour. 

In  January  1851  James  Brown  and  his  wife  executed  a  mutual  settlement,  written 
by  Mr,  Brown,  and  signed  by  him  and  his  wife,  which  bore, — "/Viwio,  That  whenever 
it  shall  please  Almighty  God  to  separate  us  by  death,  the  survivor  shall  possess  and 
inherit  All  and  Whole  of  the  monies,  goods,  and  chattels  that  may  belong  tx>  us,  conjunct 
and  several,  at  the  time  when  that  event  tak^s  place.  Secundo,  And  further,  at  the 
death  of  the  survivor,  after  all  funeral  expenses  and  just  debts  are  paid,  the  residue  of 
all  that  is  left  by  the  deceased,  or  what  may  belong  to  him  or  her,  as  the  ease  may  he 
shall  be  equally  divided  between  our  daughter  Mary  Storey,  wife  of  Archibald  Davidson 
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and  our  granddaughter  Helen  [808]  Brown  Davidson,  daughter  of  the  said  Archibald 
Davidflon  and  Mary  Storey,  for  their  sole  use  and  purpose." 

Mn.  Brown,  before  she  became  the  wife  of  Mr.  Brown,  had  been  married  to  a  Mr. 
Storey,  of  which  marriage  there  had  been  one  child,  the  Mary  Storey  mentioned  in  the 
mutual  deed. 

Mr.  Brown  died  in  February  1851,  survived  by  Mrs.  Brown,  and  by  Mary  Storey  or 
Davidson  and  her  daughter. 

Mary  Storey  or  Davidson  died  in  1858,  leaving  three  children,  Walter  Davidson, 
Janet  Fullerton  Davidson,  and  Helen  Brown  Davidson  (mentioned  in  the  mutual  deed), 
all  of  whom  had  been  born  previous  to  the  date  of  the  mutual  settlement. 

Helen  Brown  Davidson  married  Andrew  Mossman,  and  died  in  1868,  leaving  one 
child,  Mary  Davidson  Mossman,  who  was  born  in  1861,  and  survived  at  the  date  of 
the  present  case. 

Mrs.  Brown  died  in  1870,  leaving  a  testament  dated  in  1866,  appointing  Walter 
Davidson  and  another  to  be  her  executors,  and  directing  them  to  apportion  her  estate  in 
a  certain  way,  different  from  that  provided  in  the  mutual  settlement. 

In  this  special  case  the  following  questions  were  submitted  to  the  Court : — "  Assum- 
ing that  the  mutual  settlement  is  in  point  of  legal  execution  the  deed  both  of  the  said 
James  Brown  and  Mrs.  Brown, — (1)  Was  Mrs.  Brown  entitled  to  make  the  testament, 
and  is  that  now  the  only  deed  regulating  the  succession  to  the  estate  of  which  she  died 
possessed  f  (2)  Are  the  said  Mary  Davidson  Mossman,  and  the  said  Andrew  Mossman  as 
her  administrator-in-law,  entitled,  in  virtue  of  the  mutual  deed,  to  a  share — and,  if  so,  to 
what  share — of  the  property  left  by  Mrs.  Brown  at  her  death  f " 

Argued  for  Walter  Davidson  and  others ; — The  provisions  in  the  second  part  of  the 
mutual  testament  were  not  binding  on  the  survivor  of  the  spouses.  Mrs.  Brown,  who 
survived,  might  have  spent  the  whole  estate,  no  part  of  which  ever  vested  in  the 
substitutes.  *  There  being  no  vesting,  neither  was  there  any  right  constituted  in  Mary 
D.  Mossman  under  the  conditio  si  sine  liberis^  that  principle  never  having  been  extended 
to  the  case  of  a  step-child,  and  being  also  inapplicable  to  the  case  of  one  legatee  selected 
out  of  a  class.t 

Argued  for  Mary  D.  Mossman,  and  her  administrator-in-law ; — On  the  death  of  Mrs. 
Brown,  the  parties  named  in  the  second  part  of  the  deed  had  a  vested  interest  in  the 
estate,  this  being  a  condition  imposed  by  Mr.  Brown  in  the  mutual  contract.}  But  if 
there  was  no  vesting,  then  a  right  was  transmitted  to  the  claimant  in  virtue  of  the 
conditio  si  sine  liberie.  That  principle  was  much  more  extended  now  than  formerly. 
Erskine  (iii.  8,  46)  confined  it  to  the  case  of  a  childless  man  making  a  testament,  and 
then  having  children.  In  the  beginning  of  this  century  the  principle  was  extended  to 
the  case  of  grandchildren;  and  the  case  of  Wallace,  Jan.  28,  1807,§  extended  it  to 
collaterals.  Christie,  July  5,  1822,  1  S.  543,  [809]  (N.  E.  498),  extended  it  to  cousins. 
In  Lauderdale,  May  19,  1830,  8  S.  771,  Lord  Cringletie  thought  it  applied  to  the  case 
of  the  family  of  an  illegitimate  son,  though  the  Court,  going  on  the  special  terms  of  the 
deed,  decided  against  the  claim.  In  the  present  case,  Mr.  Brown  shewed  a  strong 
affection  towards  his  step-daughter  and  step-granddaughter,  and  an  intention  to  benefit 
their  families  must  be  implied.|| 

At  advising, — 

Lord  Pbbsidsnt. — James  Brown  and  his  wife  made  a  mutual  settlement,  which  is 
apparently  short  and  simple  enough,  and  yet  has  given  rise  to  questions  of  nicety.  At 
the  outset  the  granters  express  their  intention  to  make  a  "  will  and  testament  in  favour 
of  each  other  by  mutual  consent"  What  they  do  with  that  view  is,  to  provide  "  Primo, 
that  whenever  it  shall  please  Almighty  God  to  separate  us  by  death,  the  survivor  shall 

*  M'Millan  v.  McMillan,  Nov.  28,  1850,  13  D.  187 ;  Laurie  v.  Laurie,  Jan.  14,  1869, 
21  D.  240;  Lang  r.  Brown,  May  24,  1867,  ante,  vol.  v.  789 ;  Kidd  v.  Kidds,  Dec.  10, 
1863,  an/e,  vol.  ii  227. 

t  Hamilton  v,  Hamilton,  Feb.  8,  1838,  16  S.  478. 

J  Hogg  V,  Campbell,  March  18,  1863,  ante,  vol.  i.  647  ;  Nicolson  v.  Ramsay,  Mor. 
App.  voce  Legacy,  Na  2 ;  Lawsons  v,  Stewarts,  June  20,  1827,  2  W.  &  S.  625 ; 
Anderson  v.  Garroway,  Jan.  27,  1837,  15  S.  435 ;  Gentles  v.  Aitken,  June  23,  1826, 
4  S.  749  (N.  E.  757)  ;  Wood  t;.  Fairley,  Dec.  3,  1823,  2  S.  549  (K  R  477),  and  F.  C. 

§M."  Clause,"  App.  No.  6. 

II  Grant's  Trustees  v.  Grant,  July  2,  1862,  24  D.  1211  (Note  of  L.  O.  1220). 

aB.B.  MAGPHEBSON— VOL.  YUt  28* 
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possess  and  inherit  all  and  whole  of  the  monies,  goods,  and  chattels  that  may  belong  to  ub, 
coigunct  and  seyeral,  at  the  time  when  that  event  takes  place."  I  think  it  is  important 
to  stop  there  for  a  moment,  and  consider  the  effect  of  this  clause  before  going  further. 
This  first  part  of  the  deed  is  in  itself  a  complete  mutual  settlement.  Under  it  the 
survivor  would  take  the  absolute  fee  of  the  entire  estate  of  the  spouses — the  fee  of  his 
or  her  portion  of  the  estate  remaining  in,  and  that  of  the  predeceaser  transmitting  to, 
the  survivor. 

Kow,  is  the  effect  of  the  first  clause  altered  by  the  after  part  of  the  deedl  What 
follows  is, "  Seeundo,  and  further,  at  the  death  of  the  survivor,  after  all  funeral  expenses 
and  just  debts  are  paid,  the  residue  of  all  that  is  left  by  the  deceased,  or  what  may 
belong  to  him  or  her,  as  the  case  may  be,  shall  be  equally  divided  between  our  daughter, 
Mary  Storey,  wife  of  Archibald  Davidson,  and  our  granddaughter  Helen  Brovn 
Davidson,  daughter  of  the  said  Archibald  Davidson,  and  Mary  Story,  for  their  sole  use 
and  purpose."  That  is  the  whole  deed ;  and  the  question  is,  does  the  second  clause 
operate  so  as  to  limit  the  right  of  the  survivor,  or  is  it  merely  a  substitution  of  the  persons 
named  to  the  survivor,  whom  the  first  clause  made  absolute  fiar  of  the  estate  1 

The  point  raised  is  a  new  one,  and  its  peculiarity  lies  in  this,  that,  by  the  words  of 
the  first  clause,  the  survivor  takes  the  estates  in  full  fee.  I  know  of  only  one  case 
which  in  that  respect  resembles  this.  It  must  be  observed  that  there  is  nothing  said 
here  about  revocation.  It  is  not  said  that  it  shall  be  in  the  power  of  the  spouses,  or  of 
one  or  other  of  them,  or  in  certain  circumstances,  or  under  particular  conditions,  to 
revoke ;  and  on  the  other  hand,  there  is  no  prohibition  against  revoking.  In  shorty  the 
revocability  or  irrevocability  of  the  deed  is  left  to  stand  entirely  on  a  construction  of  the 
two  clauses  I  have  read. 

I  have  come  to  the  conclusion  that  the  second  clause  does  not  restrict  the  right 
conferred  upon  the  survivor  by  the  first,  but  that  the  survivor  takes  an  absolute  fee— 
Maiy  Storey  and  Helen  Brown  Davidson  being  mere  substitutes  to  him  or  her.  Of 
course  it  follows  from  this  that  if  the  estate  is  disposed  of  by  the  survivor,  the  substi- 
tution in  their  favour  is  evacuated.  That  is  sufficient  for  the  solution  of  the  question, 
as  in  that  view  Mrs.  Brown,  the  surviving  spouse,  had  power  to  make  the  testament  of 
24th  April  1866. 

I  may  say  further  that  I  do  not  seek  to  distinguish  between  a  settlement  of  this 
kind — a  mutual  settlement — and  a  provision  under  a  postnuptial  contract ;  because  the 
latter  is  often  as  truly  testamentary  as  this  or  any  other  deed  can  be,  and  the  mere 
name  is  nothing.  The  effect  to  be  given  to  such  a  deed  must  always  be  a  question  of 
intention. 

I  said  that  I  knew  of  no  case,  where,  under  a  deed  of  this  kind,  the  survivor  Uxk 
an  absolute  foe,  but  one.  That  is  the  case  of  Wood,  reported  in  the  Faculty  GoUectioa 
under  date  4th  December  1823.  The  report  of  the  case  is  satisfactory  enough,  but,  as 
usual  in  the  reports  of  that  time,  there  is  on  record  of  the  opinions  of  the  Judges.  It 
seems  that  the  provision  there  in  favour  of  the  heirs  and  executors  of  the  predeceaser 
was  matter  of  absolute  obligation,  under  a  deed  [810]  which  bore  to  be  a  contract  The 
survivor  in  that  case  took  the  estate  of  the  spouses  in  fee,  but  then  there  was  a  proviaon 
that  ''after  the  death  of  the  survivor  of  us,  his  or  her  heirs  or  executors  shall  be 
obliged  to  pay  to  the  heirs,  executors,  or  assignees  of  the  predeceaser  of  us  the  just  and 
equal  half  of  the  overplus  value  of  whatever  part  of  the  subjects  above  conveyed  may 
remain  free  and  undisposed  of  at  the  time,  after  deduction  of  iJie  debts,"  &c  It  cannot 
be  doubted  that  parties  may  effectually  bind  their  heirs  and  executors  as  to  the  disposal 
of  their  estate.  In  the  case  of  Wood,  each  of  the  spouses  obliged  the  heirs  and 
executors  of  the  survivor  to  make  this  payment  to  the  heirs  and  executors  of  the 
predeceaser.  That  was  evidently  an  obligation  enforceable  against  their  respective 
representatives.  The  way  in  which  the  provision  was  secured  by  way  of  obligation 
unquestionably  limited  the  effect  of  the  conveyance  in  favour  of  the  surviving  spouse. 
At  the  same  time  the  right  of  the  survivor  remained  a  fee,  not  a  mere  liferent,  for  the 
survivor  might  dilapidate  the  estate,  and  it  was  only  on  his  or  her  death  that  an  obliga- 
tion arose  in  favour  of  the  heirs  and  executors  of  the  predeceaser. 

I  fully  recognise  the  principle  of  Wood's  case,  but  I  do  not  think  that  it  in  any  way 
influences  the  doctrine  applicable  to  the  present  case.  Something  might  be  said,  in 
support  of  the  view  I  take,  from  the  circumstances  here.  I  mean  i&e  fact  of  the 
predecease  of  the  two  substitutes,  and  it  might  be  questioned  whether  that  of  itself 
does  not  evacuate  the  substitution.  I  do  not  think  it  necessary  to  go  into  that  matter, 
as  the  ground  I  have  stated  is  in  itself  sufficient  for  judgment 


Vin.  MA0PHBE80K.  811.     DAVIDSON  AND  OTHERS  [1870]  875 

I  think  the  first  question  should  be  answered  in  the  affirmative. 

Lord  Deas. — I  have  no  doubt  that  a  mutual  will  or  mortis  causa  deed  of  settle- 
ment may  be  so  framed  by  two  parties  so  as  to  be  binding  not  merely  in  favour  of  the 
survivor,  but  even  of  third  parties  who  are  favoured  by  it,  so  that  the  survivor  shall 
not  be  entitled  gratuitously  to  alter  it  to  their  prejudice.  Nor  can  I  altogether  except 
from  that  possible  result  every  case  in  which  the  fee  of  the  estate  is  given  to  the 
survivor.  In  the  case  of  Wood,  3d  December  1823,  the  fee  was  given  to  the  survivor, 
coupled  with  the  stipulation,  that  on  the  death  of  the  survivor,  his  or  her  heirs  and 
executors  should  be  obliged  to  pay  to  the  heirs,  executors,  or  assignees  of  the  predeceaser 
one-half  of  the  overplus  value  of  whatever  part  of  the  property  mutually  conveyed 
should  then  remain  free  and  undisposed  of,  after  deduction  of  debts,  funeral  charges 
and  expenses  j  and  it  was  held  that  this  obligation  could  not  be  defeated  by  gratuitous 
deeds.  The  case  of  Gentles  v.  Aitken,  23d  June  1826,  is  perhaps  still  stronger,  because 
there  the  wife,  who  survived,  had  been  herself  the  absolute  proprietor  of  the  heritable 
subject  which,  by  the  mutual  deed,  was  burdened  with  a  provision  in  favour  of  the  relations 
of  ^e  husband.  But  in  every  such  case  we  must  look  to  the  particular  deed  to  see 
what  was  the  intention  of  the  parties,  the  presumption  always  being  that,  beyond  the 
spouses  and  their  issue,  it  is  not  meant  to  confer  dijtta  qucesitum  on  any  one,  and  that 
any  further  destination  is  revocable,  either  onerously  or  gratuitously.  If  the  contrary 
is  intended,  the  intention  must  be  made  clear.  I  think  this  is  put  upon  the  right 
footing  by  Lord  Glenlee,  in  the  case  of  Gentles,  when  he  says, — "  A  party  may  un- 
doubtedly give  legacies  to  strangers  in  a  contract,  and  where  it  is  clear  that  they  are  not 
in  lieu  of  other  stipulations,  they  would  be  revocable,  as  in  a  separate  deed.  But  the 
provision  here  was  a  counter  stipulation  in  favour  of  the  husband's  family,  and  irre- 
yocable."  If  it  appears  that  the  burden  or  condition  sought  to  be  enforced  against  the 
survivor  was  stipulated  for  by  the  predeceaser  as  a  counterpart  to  something  undertaken 
by  the  predeceaser  himself,  either  absolutely  or  in  the  event  of  survivance,  that  will 
generally  be  a  case  for  giving  effect  to  the  burden  or  condition.  But  here  there  is  no 
such  mutuality.  The  only  burden  or  condition  stipulated  for  is  one  which  must  be 
presumed  to  have  been  stipulated  for  by  the  wife  in  favour  of  certain  of  her  own 
relations,  and  which  it  would  be  unreasonable  to  suppose  she  meant  to  be  compulsory 
on  herself,  if  she  was  the  survivor,  so  that  she  could  bequeath  nothing,  even  to  her  own 
relations,  with  the  exception  of  the  two  named  in  the  mutual  will.  The  question  is 
really  one  of  intention,  and  I  cannot  [811]  hold  that  such  was  the  intention  of  the  parties. 
I  give  no  opinion  as  to  what  might  have  been  the  result  had  the  husband  been  the 
survivor.  That  would  not,  I  think,  have  been  the  same  case,  and  would  not  neces- 
sarily have  fallen  to  be  decided  in  the  same  way. 

There  is  another  ground  on  which  the  case  might  be  disposed  of  with  the  same  result. 
The  stipulation  in  favour  of  Mary  Storey  and  Helen  Brown  Davidson  was,  I  think,  a 
stipulation  in  favour  of  them  individually.  They  both  predeceased  the  wife,  and  it  is 
not  presumable  that  the  wife  intended,  in  such  an  event,  to  tie  herself  down  irrevocably 
to  exclude  her  other  relations.     On  both  grounds,  therefore,  I  concur. 

Lord  Ardmillan. — It  appears  to  me  that,  in  construing  this  deed,  we  must  consider 
the  two  parts  of  it  as  to  some  extent  distinguishable  from  each  other.  The  first  part  is 
that  in  which  each  party  hands  over  to  the  other  the  property  of  the  first  deceaser. 
The  second  part  provides  that  after  the  death  of  the  survivor  the  residue  shall  be  equally 
divided  between  the  daughter  and  the  granddaughter  of  the  wife.  Now,  the  contract 
in  this  deed  is  just  a  contract  arising  from  mutuality,  and  I  can  see  no  proper  mutuality 
in  regard  to  that  provision.  The  mutuality  of  the  deed  terminates  when  the  survivor 
is  gifted  with  the  property  of  the  predeceaser.  The  second  part  of  the  deed  confers 
benefit  upon  the  relations  of  the  wife,  but  it  is  no  part  of  the  mutual  stipulations  of  the 
parties,  neither  by  the  wife  against  the  husband,  nor  by  the  husband  against  the  wife, 
that  the  wife,  if  she  survives,  shall  not  alter  the  provision  in  favour  of  her  own 
relations.  In  point  of  fact,  her  relations  who  are  named  as  the  parties  to  receive  benefit 
predeceased  her,  and  I  do  not  think  that  in  such  a  case  it  was  intended  that  the  pro- 
vision in  their  favour  should  be  irrevocable  by  her.  Further,  I  am  disposed  to  think 
that  the  survivor  having  a  proper  right  of  fee,  any  provision  beyond  the  survivor  was 
simply  a  substitution  in  moveables,  and  might  be  evacuated.  In  the  cases  of  Kidd  and 
Gentles  the  survivor  had  only  a  liferent  The  case  of  Wood  was  the  only  case  of  the 
kind  where  the  survivor  had  the  fee,  but  that  was  a  case  on  special  circumstances ; 
there  were  peculiarities  in  it  which  prevent  me  from  considering  it  an  authority  in  the 
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present  question.  Even  if  the  husband  had  been  the  survivor,  there  might  have  beeo 
a  difficulty  in  holding  that  he,  being  the  fiar,  could  not  have  evacuated  the  substitutioii. 
But  in  the  case  which  has  occurred,  of  the  wife  being  the  survivor,  there  is  much  less 
difficulty. 

Lord  Kinloch  absent 

The  following  interlocutor  was  pronounced: — "Find  and  declare  that  the  now 
deceased  Mrs.  Helen  Brown  was,  notwithstanding  the  mutual  settlement  executed  hj 
herself  and  her  husband  on  6th  January  1851,  entitled  to  make  the  testament  dated 
24th  April  1866,  and  that  the  said  testament  is  now  the  only  deed  regulating  tbe 
succession  to  the  estate  of  which  she  died  possessed,  and  decern:  Find  the  psitj, 
Andrew  Mossman,  liable  in  expenses,  and  remit,"  &c. 

J.  &  J.  Gardinbr,  S.S.C. — D.  CuBROR,  S.S.G. — Agents. 


No.  160.  VUI.  Macpherson,  811.      27  May  1870.      2d  Div.— Sheriff  of 

Fifeshire,  I. 

Mrs.  Ann  Sutherlakd  or  Simson  (Simson's  Trustee),  Pursuer  and 

Appellant — Shand — Mackay. 
David  Cabnegie,  Defender  and  Bespondent — SoL-Oen,  Clark — Balfofur, 

Lease — Landlord  and  Incoming  Tenant — Grass  Seeds,  Payment  for. — (1)  HeldHisXt^ 
incoming  tenant  is  liable  for  the  cost  of  grass  seeds  sown  down  with  the  crop  of  li» 
year  preceding  his  entry  by  the  outgoing  tenant  or  landlord,  unless  relieved  k 
express  stipulation  ;  and  (2)  terms  of  lease  which  held  not  to  limit  this  obligatioD. 

[812]  This  was  an  appeal  from  the  Sheriff-oourt  of  Fifeshire. 

Mrs.  Simson,  trustee  of  the  late  Mr.  Simson  of  Brunton,  sued  Carnegie,  fsnus, 
Easter  Pitcorthie,  for  £60,  lis.  as  the  value  of  grass  and  clover  seeds  sown  downbj 
Mr.  Simson  with  crop  1866  on  the  farm  of  Easter  Pitcorthie,  of  which  he  vk 
proprietor. 

Previous  to  Martinmas  1866  the  farm  of  Easter  Pitcorthie  was  let  to  a  Mr.  Bna^ 
whose  lease  bound  him  to  sow  grass  or  herbage  seeds  with  his  last  crop,  **  unless  di« 
proprietor  shall  give  three  months'  notice  to  the  tenant  that  he  is  himself  to  furnish  and 
sow  in  the  herbage  seeds,"  and  declared, — "  For  which  grass  or  herbage  seeds  sown  in 
the  last  year  .  .  •  the  tenant  shall  be  paid  by  the  proprietor  or  incoming  teoaat 
according  to  the  determination  of  arbiters  mutually  chosen." 

From  Martinmas  1866  it  was  let  to  Carnegie,  the  defender,  whose  lease  ocmtaiiiBd 
the  following  clause : — "  And  the  current  lease  in  favour  of  the  said  George  Bussell  d 
the  said  farm  of  Easter  Pitcorthie  having  been  carefully  perused  by  the  said  DtTid 
Carnegie,  or  by  others  acting  on  his  behalf,  he  hereby  binds  and  obliges  himself  tosetkk 
with  the  said  George  Bussell,  as  outgoing  tenant  under  the  same,  in  regard  to  the  wit- 
going  crop,  state  of  the  buildings,  fences,  drains,  and  all  other  matters  requiring  settlemsii 
with  the  outgoing  tenant,  and  to  relieve  the  proprietor  of  all  claims  or  questions  conned 
therewith."  The  lease  also  contained  a  stipulation  "  that  the  proprietor  or  ineosiiBg 
tenant  shall,  at  the  expiry  hereof,  have  liberty  to  sow  grass  seeds  with  or  upon  the  ket 
crop  of  the  outgoing  tenant,  who  shall  be  bound  to  harrow  or  roll  the  same." 

The  pursuer  averred  that  the  landlord  had  sowed  down  with  the  crop  of  1866,  w\aA 
was  Mr.  Bussell's  waygoing  crop,  grass  and  clover  seeds  to  the  value  sued  for. 

The  pursuer  further  averred; — "(Cond.  4)  The  said  David  Cam^e,  as  ia- 
coming  tenant  of  the  said  farm,  got  the  benefit  of  the  grass  and  clover  seeds  so  sowil 
(Cond.  5)  By  the  usage  and  custom  of  the  country  and  district  in  which  the  said  lands 
lie,  the  incoming  tenant  is  liable  for  the  price  of  the  grass  and  clover  seeds  sown  wi^ 
the  out-going  tenant's  waygoing  crop." 

The  defender  admitted  that  some  grass  and  clover  seeds  were  sown,  and  explained 
that  this  was  done  without  his  knowledge  or  consent^  and  that  he  at  no  time  agreed  to 
pay  for  them. 

The  pursuer  pleaded; — (1)  The  defender  having  got  the  benefit  of  the  grass  seeds, 
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18  bound  to  pay  the  price  thereof  to  the  pursuer,  who  represente  the  said  George  Simson. 
(2)  Local  custom  or  usage,  where  there  is  no  express  stipulation,  fixes  the  rule  by  which 
the  rights  and  obligations  of  parties  fall  to  be  ascertained  in  such  questions  as  the 
present. 

The  defender  pleaded ; — (2)  The  defender  not  having  agreed  to  pay  for  the  grass 
and  clover  seeds  sown  with  the  waygoing  crop  of  the  farm  of  Easter  Pitcorthie  of  the 
year  specified,  he  is  not  liable  in  payment  thereof.  (3)  The  contract  between  the  late 
Mr.  Simson  and  the  defender  in  regard  to  the  farm  of  Pitcorthie  being  contained  in  an 
unambiguous  formal  lease,  it  is  incompetent  to  go  beyond  that  document  to  establish 
the  nature  and  extent  of  this  contract  by  proof  of  usage,  or  otherwise. 

The  Sherifi'-substitute  (Beatson  Bell)  found  "  that,  on  a  sound  construction  of  the 
defender's  lease,  he  became  bound  to  pay  to  the  pursuer  the  grass  seeds  sown  by  her 
author  during  the  last  year  of  the  outgoing  tenant,  so  far  as  he  obtained  benefit  there- 
from. 

The  Sheriff  (Mackenzie)  recalled  that  interlocutor,  and  found  "  that  the  said  lease 
does  not  contain  any  obligation  upon  the  defender  as  incoming  tenant  to  make  payment 
to  the  landlord  of  the  price  of  the  said  grass  and  clover  seeds  j  .  .  .  that  the  rights  of 
the  pursuer  and  defender  fall  to  [813]  ^  regulated  by  the  contract  of  lease  alone,  and 
that  it  is  incompetent  to  import  into  the  said  contract  the  rule  of  the  common  law,  or 
that  which  may  be  established  by  evidence  as  the  usage  and  custom  of  the  country  and 
district  in  which  the  farm  is  situated :  Therefore  assoilzies  the  defender  from  the  con- 
clusions of  the  summons,  and  decerns." 

The  pursuer  appealed,  and  argued; — (1)  By  the  terms  of  the  defender's  lease  he  was 
bound  to  pay  for  the  seeds  sued  for,  and  (2)  proof  of  custom  was  competent* 

The  defender  replied ; — Proof  of  custom  was  incompetent.! 

At  advising, — 

Lord  JusricB-GLBRK. — ^The  rule  that  an  incoming  tenant  is  liable  for  the  cost  of 
grass  seeds  sown  down  with  the  last  crop  by  the  outgoing  tenant^  or  for  summer  fallow 
left  and  prepared  by  him,  is  now  part  of  the  common  law.  The  object  of  the  rule  is  to 
preserve  the  continuity  of  good  husbandry,  notwithstanding  a  change  of  tenancy.  As, 
in  order  to  attain  this  object,  one  must  sow,  while  another  reaps,  it  is  beneficial  for  the 
public,  and  equitable  for  individual  interests,  that  he  who  expends  his  money  without 
advantage  to  himself  should  be  repaid,  and  that  he  who  obtains  the  benefit  of  the 
expenditure  should  make  the  payment. 

Farther,  this  is  entirely  a  tenant's  burden.  It  is  part  of  the  ordinary  cultivation  of 
the  land,  and  therefore  is  an  obligation  on  the  tenant,  over  and  above  the  rent.  The 
rent  represents  the  value  of  the  land,  after  deducting  the  cost  of  cultivation,  and  there- 
fore the  liability  of  the  incoming  tenant  to  pay  for  the  sowing  of  the  crop,  which  he 
alone  is  to  reap,  cannot  be  presumed,  in  the  ordinary  case,  to  be  covered  or  discharged 
by  the  stipulated  rent. 

The  diaim  of  the  outgoing  tenant  is  that  of  disburser  for  the  benefit  and  on  account 
of  the  incoming  tenant ;  and  in  that  character  he  is  a  creditor  of  the  tenant  for  whose 
benefit  the  payment  is  made.  I  agree  with  what  was  said  by  the  Lord  Justice-General, 
in  Marshall  v.  Walker,  that  he  has  a  claim  against  the  landlord  also,  in  respect  the  out- 
lay has  been  made  on  his  land ;  but  the  case  of  Purves  settled  that  the  outgoing  tenant's 
claim  lay  directly  against  the  incoming  tenant 

But  if  the  landlord  becomes  the  disburser,  the  incoming  tenant,  who  obtains  the 
same  benefit,  cannot  maintain  that  he  is  free  of  his  obligation.  The  gain  to  him  is  the 
same.  The  cost  of  cultivation,  which  he  is  bound  to  bear,  is  borne  by  anticipation  by 
another,  and  the  same  equitable  rule  which  binds  him  to  pay  the  outgoing  tenant,  when 
he  is  the  disburser,  applies  equally  when  the  outlay  is  made  by  the  landlord.  So  it  was 
very  clearly  held  in  the  case  of  Marshall  v»  Walker.  In  neither  case  does  the  claim  of 
the  disburser  rest  on  occupation,  but  on  the  fact  of  the  expenditure  being  for  behoof  of 
the  outgoing  tenant 

All  this  of  course  may  be  excluded  by  express  stipulation,  and  in  this  case  the 
Sheriff  has  found  that  it  is  so.     But  I  am  unable  to  concur  in  that  result. 

*  Marshall  v.  Walker,  May  26,  1869,  ante,  vol.  vii.  833 ;  Purves  ».  Rutherford, 
Dec.  3,  1822,  2  S.  59. 

t  Alexander  i?.  Gillon,  Jan.  22,  1847,  9  D.  524;  Shireff't?.  Lovat,  Dec.  13,  1854, 17 
D.  177. 
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In  the  lease  of  the  outgoing  tenant,  he  is  hound  to  sow  grass  seeds  with  his  last 
crop,  for  the  henefit  of  the  succeeding  tenant,  hy  whom  he  is  to  be  repaid  for  the  cost 
of  doing  so,  the  landlord  reserving  a  power,  of  which  he  availed  himself,  of  performing 
that  obligation  himself.  The  respondent  acknowledges  in  his  lease  that  he  had  perused 
that  of  his  predecessor,  and  comes  under  a  general  obligation  to  relieve  the  landlord  of 
all  claims  and  questions  at  the  instance  of  the  outgoing  tenant  The  respondent  there- 
fore knew  that  he  was  to  have  the  grass  crop  sown  down,  and  he  knew  that  if  this  iras 
done  by  the  tenant  he  would  have  to  pay  for  it.  But  I  cannot  read  this  clause  as 
limiting  in  any  way  his  common  law  obligation.  Indeed  the  clause  of  relief  goes  verj 
far  beyond  it,  and  would  extend  to  matters  for  which  he  would  not  otherwise  be  liable, 
and,  in  [814]  ^J  opinion,  on  a  fair  and  reasonable  construction  of  its  terms,  implies  and 
includes  the  obligation  to  make  this  payment  It  was  a  matter  immaterial  to  him  who 
paid  the  cost  of  the  seeds,  provided  the  seeds  were  sown,  and  he  thereby  derived  the 
same  benefit  which  he  would  have  had  if  he  had  been  able  to  lay  dovm  the  crop  him- 
self. 

The  difficulty  which  weighed  with  the  Sheriff,  and  which  was  very  ably  urged  ai 
the  bar,  made  at  first  some  impression  on  me.  It  was  hardly  contended  that  if  this  lesR 
had  been  signed  while  it  was  yet  doubtful  whether  the  tenant  or  the  landlord  was  to 
pay  for  these  seeds,  the  claim  could  have  been  resisted.  But  it  was  said  that,  as  the 
grass  seeds  were  sown  before  the  date  of  the  lease,  the  tenant  must  be  held  to  have  made 
his  bargain  on  the  footing  of  knowing  the  position  of  landlord  and  tenant,  and  of  taking 
the  farm  as  it  stood,  and  that  his  rent  was  calculated  on  that  footing. 

It  would,  however,  have  required  very  express  words  to  lay  on  the  landlord  the  cost 
of  raising  any  part  of  the  crop  of  1867,  or  to  lead  to  the  inference  that  the  tenant  could 
be  held  to  have  stipulated  for  this  in  adjusting  his  rent.  There  is  nothing  in  the  lease 
to  indicate  that  there  was  any  intention  of  such  a  result  Although  it  is  true  that  the 
date  of  the  lease  is  shortly  after  the  sowing  down  of  the  crop,  I  should  hesitate  to 
assume  that  the  rent  had  been  adjusted  at  that  time,  knowing  how  such  matters  aie 
generally  arranged,  or  that,  as  matter  of  fact,  the  amount  of  the  rent  was  in  any  degm 
affected  by  that  fact 

Fortunately,  however,  this  question,  which  presents  some  elements  of  perplexitT, 
does  not  arise  in  the  admitted  facts  of  this  case.  The  respondent  not  only  does  not 
allege  that  he  contracted  on  the  footing  that  the  landlord  had  paid  for  the  seeds,  bat  be 
alleges  the  reverse.  He  says  in  his  answer  to  the  3d  statement  in  the  condescendeooe, 
that  the  seeds  were  sown  without  his  knowledge  or  consent, — a  statement  not  consiste&t 
with  the  supposition  that  he  knew  when  he  entered  into  the  lease  that  the  landlord  and 
not  the  tenant  had  furnished  the  seeds.  The  allegation  that  the  state  of  the  farm  w 
taken  into  consideration  in  entering  into  the  lease  was  overruled  in  the  case  of  Walbr 
V.  Marshall,  and  is  not,  on  the  grounds  I  have  mentioned,  an  answer  to  the  claim. 

It  is  not  necessary,  in  the  view  I  take  of  the  case,  that  we  should  in  any  respe^ 
depart  from  the  law  laid  down  in  the  case  of  Alexander.  But  there  was  much  difer* 
ence  of  opinion  in  that  case,  and  besides  being  complicated  in  its  facts,  it  was  decided 
on  a  plea  of  custom,  which  is  not  the  ground  pleaded  here. 

Lord  Cowan  and  Lord  Benholhk  concurred. 

Lord  Nbavrs. — I  was  at  first,  until  I  examined  the  record,  inclined  to  concur  with 
the  Sheriff,  whose  view,  following  on  the  case  of  Alexander,  was,  that  where  an  inooinim 
tenant  and  a  landlord  enter  into  an  articulate  agreement  of  this  kind,  in  which  nofchiz^ 
is  said  about  the  incoming  tenant  repaying  to  the  landlord  sums  already  paid  by  tbe 
latter,  the  tenant  is  not  liable.  In  the  general  case  that  may  be  a  sound  view,  but  hm 
we  have  the  specialty,  which  did  not  occur  in  Alexander's  case,  that  the  new  lease 
makes  an  express  reference  to  the  old  lease,  which  the  incoming  tenant  states  that  k 
has  perused.  Moreover,  and  this  is  the  essential  point,  the  incoming  tenant  is  at  the 
pains  to  set  forth  in  his  record,  as  your  Lordship  has  pointed  out,  that  he  knew  nothisg 
about  the  state  of  the  fact  That  being  so,  I  cannot  take  it  from  him  that,  in  enteiii^ 
into  the  new  lease,  he  took  his  chance  of  paying  for  the  seeds  or  not,  according  as  thej 
were  sown  by  the  former  tenant  or  by  the  landlord.  It  would  have  been  a  s«t  d 
wager.  I  cannot  read  the  lease  without  seeing  that  the  defender  or  his  advisors  whoi 
they  signed  it  had  made  up  their  minds  to  pay  for  the  seeds.  It  was  a  matter  of  bo 
consequence  to  him  who  sowed  them,  and  it  would  be  most  inequitable  to  allow  him  ^ 
get  them  for  nothing.  I  therefore  concur  with  your  Lordships,  but  I  think  it  desirahk 
that  it  should  be  seen  that  we  are  not  interfering  with  any  previous  case. 
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This  interlocutor  was  pronounced : — "  Sustain  the  appeal :  Alter  the  interlocutor : 
Fiud  that  the  grass  seeds  referred  to  in  the  account  [815]  were  sown  and  paid  for  by 
the  landlord,  the  late  George  Simson  of  Pitcorthie,  and  that  the  defender  is  liable 
to  the  pursuer  in  the  amount  thereof,  and  decern :  Find  the  appellant  entitled  to 
expenses,"  &c. 

Albzandsr  Hows,  W.S. — D.  Crawford  &  J.  Y.  Guthrib,  S.S.C. — Agents. 


No.  161.  VIIL  Macpherson,  815.     27  May  1870.     2d  Div.— Lord  Jervis- 

woode,  R. 

James  Ritchie,  Pursuer  and  Nominal  Raiser. 

James  Graham,  Claimant. — IF.  J.  Moncreiff. 

Archibald  Pollock,  Real  Raiser  and  Claimant. — B,  V.  Campbell. 

Henry  M'Lachlan,  Claimant. — Scott. 

D.  AND  J.  Cassels,  Claiments. — Shand —  W.  A.  Brovm. 

James  Marshall,  Claimant. — Brand. 

Arrestment — Election  Agent — Corrupt  Practices  Act^  1867. — -4.,  who  had  been  duly 
advertised  as  agent  for  election  expenses  of  a  candidate  at  a  Parliamentary  election, 
and  had  received  funds  from  the  candidate  for  payment  of  these  expenses,  entered, 
as  agent,  into  a  Efiibmission  with  B.,  one  of  the  election  creditors,  regarding  the 
amount  of  B.^a  account.  After  the  arbiter  had  pronounced  an  award  fixing  the 
amount,  two  arrestments  were  used  by  creditors  of  B.,  one  in  A*8  hands,  as  election 
agent,  and  the  other  in  his  individual  name.  Heild  (1)  that  as  there  were  funds  in 
A.^8  hands  for  payment  of  election  expenses,  and  as  A.  by  the  submission  had  con- 
sented to  hold  himself  debtor  to  B.^  both  arrestments  were  effectual. 

Mandate — Assignation — Stamp  Acts. — B.  having  an  illiquid  claim  for  election  expenses 
against  a  candidate  at  a  Parliamentary  election,  wrote  upon  a  copy  of  his  account  the 
following  docquet : — "  Pay  the  above  account  to  C,"  adding  his  signature  upon  a 
penny  receipt-stamp,  and  delivered  the  account  to  C.  The  agent  of  the  candidate 
for  election  expenses  having  disputed  the  amount  of  BJs  account,  a  reference  was 
entered  into  by  him  as  agent,  and  B.^  with  concurrence  of  C.  Held  that  the  docquet 
was  a  procuratory  in  rem  suam  in  favour  of  C,  and  that  the  recognition  of  it  in  the 
submission  by  the  election  agent  gave  C.  a  valid  right. 

Arrestment. — Held  {diss.  Lord  Benhohne)  that  an  arrestment  on  the  dependence  of  an 
action,  attaching  the  sum  of  £50  sterling  money,  *'  more  or  less,  with  all  goods,  gear, 
debts,  and  sums  of  money,"  entitled  the  arrester  to  claim,'  in  competition  with  other 
arresting  creditors,  for  a  sum  in  excess  of  the  £bO. 

Bill  of  Exchange — Stamp  Acts. — Opinion^  that  a  bill  payable  on  demand  requires  only 
a  penny  stamp. 

At  the  election  of  a  member  of  Parliament  for  South  Lanarkshire,  in  the  summer  of 
1868,  Sir  Norman  Macdonald  Lockhart  of  Lee,  one  of  the  candidates,  appointed  James 
Ritchie  as  his  agent  for  election  expenses,  and  his  name  was  duly  advertised  as  such. 
John  M'Lachlan,  one  of  the  district  agents,  having  rendered  an  account  for  election 
expenses  for  £267,  and  the  account  having  been  disputed,  in  Jime  1869  a  reference  to 
an  arbiter  was  entered  into  between  him  and  Ritchie,  ''  as  agent  for  election  expenses 
for  Sir  Norman  Macdonald  Lockhart,"  with  concurrence  of  Henry  M*Lachlan,  "  for  all 
right  he  has  in  the  premises  in  virtue  of  an  assignation  in  his  favour  of  the  account  and 
claim  herein  submitted."  The  submission  bore, — that  "  whatever  the  said  arbiter  shall 
determine  in  the  premises  in  whole  or  in  part,  by  decree  or  decrees-arbitral,  ...  I,  the 
said  James  Ritchie,  bind  and  oblige  myself,  as  agent  foresaid,  and  my  said  constituent, 
and  we,  the  said  John  M^Lachlan  and  Henry  M'Lachlan,  bind  and  oblige  ourselves  and 
our  respective  heirs,  executors,  and  successors,  to  acquiesce  in,  implement,  and  fulfil  to 
each  other,"  &c.  The  arbiter  issued  an  award  on  9th  September  1869,  finding  that 
M'Lachlan's  account  ought  to  be  modified  to  the  sum  of  £170. 
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[816]  Various  parties  having  claimed  this  sum  as  erediton  of  John  Mlaehlan, 
this  action  of  multiplepoinding  was  raised  in  the  name  of  Ritchie  by  the  cUimant 
Pollock. 

Henry  M'Lachlan  claimed  to  the  extent  of  £81,  Is.  2d.,  the  amount  of  debt  due  to 
him  by  John  M'Lachlan,  and  founded  upon  a  copy  of  John  M'Lachlan's  account  for 
election  expenses,  bearing  a  docquet  dated  18th  December  1868, in  these  terms: — "Pay 
the  above  account  to  Henry  M'Lachlan/'  This  docquet  was  subscribed  by  John 
M'lachlan  on  a  penny  receipt-stamp.  As  already  mentioned,  the  right  of  this  claimant 
was  recognised  in  the  submission. 

D.  and  J.  Cassells  claimed  to  the  extent  of  £58,  Ts.  lid.,  and  interest,  in  virtue  of 
an  arrestment  on  the  dependence  of  an  action  against  the  common  debtor,  used  in  the 
hands  of  "James  Kitchie,  writer,  Glasgow,"  on  2d  March  1869,  for  "£50  sterling 
money,  less  or  more,  .  .  .  with  all  goods,  gear,  debts,  sums  of  money,  or  any  other 
effects  whatever  "  in  Ritchie's  custody  belonging  to  the  common  debtor. 

Pollock  claimed  the  whole  fund  in  virtue  of  a  trust-disposition  granted  by  John 
M'Lachlan  for  behoof  of  his  creditors  on  19th  August  1869.  None  of  the  other  claim- 
ants acceded  to  this  trust 

Marshall  claimed  to  the  extent  of  £14,  in  virtue  of  an  arrestment  used  in  the  hands 
of  Sir  Norman  and  of  Ritchie  on  20th  August  1869 ;  and  Graham  claimed  to  the  ext^t 
of  £28,  178.  lO^d.,  in  virtue  of  an  arrestment  used  in  the  hands  of  Ritchie  "as  an 
individual  and  as  agent  for''  Sir  Norman  on  9th  September  1869. 

It  was  not  disputed  that  Ritchie  was  in  possession  of  funds  belonging  to  Sir 
Norman,  lodged  with  him  for  the  payment  of  election  expenses  at  the  dates  of  the 
arrestments. 

On  8th  March  1870  the  Lord  Ordinary  (Jervis woods)  pronounced  this  interlocutor: 
— "  Finds  that  the  arrestment  used  in  the  hands  of  Sir  Norman  Macdonald  Loekhsrt, 
on  behalf  of  the  claimant  James  Marshall,  the  execution  of  which,  as  returned  by  the 
messenger,  forms  No.  15  of  process,  was  so  used  validly  and  competently  to  the  elfeet 
of  attaching  such  sum  as  was  then  in  his,  the  said  Sir  Norman  Macdonald  Lockhait's 
hands,  as  due,  and  in  which  he  was  addebted  to  John  M'Lachlan,  the  common  debtor; 
and  to  such  extent  and  effect  sustains  the  plea  in  law  stated  on  behalf  of  the  said 
claimant  Marshall:  Finds  that  the  arrestment  used  on  behalf  of  the  claimant  James 
Graham,  in  the  hands  of  the  nominal  raiser,  as  an  individual,  and  as  agent  of  Sir 
Norman  Macdonald  Lockhart,  the  execution  of  which  forms  No.  21  of  process,  and  that 
used  on  behalf  of  the  claimants  Messrs  D.  and  J.  Cassells,  in  the  hands  of  James  Ritchie, 
£sq.,  writer,  Glasgow,  the  nominal  raiser — ^the  execution  of  which  is  No.  24  of  process 
— were,  in  point  of  law,  respectively  invalid  and  ineffectual  to  attach  the  sum  whieh 
forms  the  fund  in  medio  in  the  present  process,  in  respect  that  the  said  sum  was  notj 
and  did  not  constitute  a  debt  due  by  the  said  arrestee  to  the  defender  John  M^Lachiaa 
but  was  in  its  proper  character  a  deposit  of  a  sum  of  money  in  the  hands  of  the  anestee, 
for  a  separate  special  and  limited  purpose,  and  as  such  was  not  arrestable  by  the  personal 
creditors  of  him,  the  said  John  M'Lachlan;  and  before  further  answer,  and  with 
reference  to  the  preceding  findings,  appoints  the  cause  to  be  enrolled,  that  parties  may 
be  heard  as  to  the  application  of  the  same  to  the  claims  of  the  several  parties,  reserving 
meanwhile  the  matter  of  expenses.'' 

Graham  and  the  Messrs.  Cassells  reclaimed.  They  argued ; — The  arrestments  in  the 
hands  of  Ritchie  were  good.*^  He  was  the  statutory  officer  [817]  &lone  entitled  to  pay 
the  account  for  election  expenses,  and  it  was  not  disputed  that  he  was  in  possession  of 
funds  at  the  dates  of  the  arrestments.  He  had  farther  acknowledged  himself  debtor  by 
entering  into  the  submission.  Messrs.  Cassells  also  argued  that  their  arrestment  was 
effectual,  although  used  simply  in  the  hands  of  Ritchie  as  an  individual. 

Pollock  and  Henry  M'Lachlan  argued ; — An  arrestment  in  the  hands  of  an  eketioD 
agent  does  not  attach  ^  debt  due  by  the  candidate  to  the  common  debtor.  Ritchie  was 
not  debtor  to  M'Lachlan.  There  was  no  special  appropriation  of  money  in  the  hands 
of  Ritchie  to  payment  of  the  common  debtor,  t  Ritchie  was  an  agent  acting  for  a 
known  principal,  and  the  arrestment  ought  to  have  been  in  the  hands  of  the  principal 

♦BelFs  Com.  vol.  iL  p.  74;  Lockwood  v.  Wilson  (1738),  M.  736;  Grierson  r. 
Ramsay  (1780),  M.  759;  Mitchell  v.  Hepburn,  Jan.  15,  1830,  8  S.  319 ;  Thomson  r. 
Buchan,  June  15,  1869,  anie,  vol.  viL  p.  875. 

t  Dundas  v.  Alison  (1784),  M.  762. 
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The  xeference  did  not  make  Ritchie  debtor.  Messrs.  Cassells'  airestment  was  bad, 
having  been  used  in  the  hands  of  Ritchie  simply  as  an  individual. 

At  advising  on  14th  May  1870, — 

Lord  Justiob-Clsbk. — While  I  am  quite  prepared  to  accede  to  most  of  the  views  of 
law  stated  to  us  by  the  respondents'  council,  I  think  that  the  special  circumstances  of 
this  case  preclude  their  application.  We  have  first  of  all  the  publication  of  Ritchie's 
name  as  agent  for  election  expenses  in  the  manner  prescribed  by  the  Corrupt  Practices 
Act,  and  I  doubt  very  much  whether,  after  such  publication,  the  mandate  given  him 
could  have  been  recalled,  or  whether  money  impressed  into  his  hands  for  payment  of 
election  expenses  could  have  been  reclaimed  by  his  principal  while  these  expenses  were 
unpaid.  But  here  we  have  more  than  the  mere  publication,  and  impressment  of  money 
in  the  agent's  hands ;  for  we  have  him  entering  into  a  submission  with  the  common 
debtor  as  to  his  election  account,  undertaking  a  direct  obligation  as  election  agent,  and 
finally  confessing  that  he  has  funds  by  not  objecting  to  the  competency  of  the  multiple- 
poinding  brought  in  his  name.  In  these  circumstances,  I  have  no  hesitation  in  sustain- 
ing the  validity  of  Graham's  arrestment. 

Lord  Cowan. — Had  there  been  no  funds  of  Sir  Norman  Lockhart's  in  Ritchie's 
hands  at  the  date  of  the  arrestment,  or  no  consent  on  Ritchie's  part  to  hold  himself  the 
debtor,  there  would  have  been  great  force  in  what  the  respondents'  counsel  has  urged. 
But  the  facts  are  just  the  other  way.  There  is  not  only,  as  your  Lordship  has  pointed 
out,  a  virtual  acknowledgment  of  liability  on  Ritchie's  part,  but  there  was  money  in  his 
hands  to  pay  election  expenses,  in  which  M'Lachlan,  the  common  debtor,  had,  as  an 
election  creditor,  a  vested  interest.  The  arrestment  is  therefore,  in  my  opinion,  effectual, 
and  for  the  very  reason  which  has  led  the  Lord  Ordinary  to  refuse  it  effect. 

Lord  Benholmb. — I  know  not  whether  your  Lordships  intend  that  we  should 
express  opinions  on  both  points  in  the  Lord  Ordinary's  interlocutor.  One  of  them  is, 
that  the  arrestment  in  Sir  Norman's  hands  is  good;  the  other  that  certain  other 
arrestments  are  bad  on  certain  specific  grounda  On  the  second  point,  I  am  fully 
prepared  to  hold  that  the  Lord  Ordinary's  interlocutor  cannot  be  sustained.  His 
Lordship  states  that  the  sum  did  not  constitute  a  debt  due  by  the  arrestee  to  the 
claimant.  Now,  the  sum  was  deposited  for  a  particular  purpose,  and  was  there  any 
purpose  except  the  payment  of  election  expenses?  Now,  that  seems  to  me  the 
circumstance  which  makes  the  arrestment  good.  The  money  was  lodged  for  the  very 
purpose  of  meeting  such  a  claim  as  this.  The  Lord  Ordinary  says,  "and  as  such 
was  not  arrestable  by  the  personal  creditors  of  him  the  said  John  M^Lachlan."  I 
caimot  understand  that.  By  whom  could  it  be  arrestable  if  not  by  the  personal 
creditors  ? 

Lord  Nkaves  concurred. 

In  reference  to  the  objection  to  the  arrestment  of  Messrs.  Cassells,  that  [818]  it  was 
in  the  hands  of  Ritchie  simply  as  an  individual,  the  opinion  of  the  Court  was  delivered 
by  the 

Lord  Justiob-Clbrk. — At  any  time  this  would  be  a  narrow  objection,  but  in  the 
present  case  I  am  quite  clear  that  we  cannot  sustain  it.  By  the  publication  of  Ritchie's 
name  as  agent  for  election  expenses  the  election  creditors  were  told  that  they  could 
only  get  payment  of  their  accounts  from  Ritchie,  and  were  forbidden  to  deal  directly 
with  the  principal.  If,  then,  there  was  money  in  Ritchie's  hands,  and  I  do  not  under- 
stand it  to  be  disputed  that  there  was,  he  was  directly  bound  to  the  creditors  to  the 
extent  of  that  money,  and  therefore  the  arrestment  used  in  his  hands  is  good,  and  there 
was,  in  my  opinion,  no  necessity  for  any  specific  description  of  the  arrestee.  I  think 
the  agent  was  personally  debtor,  and  I  am  by  no  means  satisfied  that,  if  Sir  Norman 
Liockhart  had  become  bankrupt  after  depositing  in  Ritchie's  hands  money  to  pay  the 
election  creditors,  his  general  creditors  could  have  got  at  the  deposit  I  rather  think 
tliat  they  could  not. 

The  argument  was  subsequently  renewed  as  to  the  claim  of  M'Lachlan. 

He  argued; — The  indorsement  on  the  account  was  a  draft  or  order  payable  on 
demand,  which,  by  16  &  17  Vict.  c.  59,  required  only  a  penny  stamp.  "^^  If  not,  it  was 
a  mandate,  and  required  no  stamp.!     Intimation  to  Ritchie  was  sufficient.     By  the 

*  Murison  v,  Templeton,  Jan.  27,  1864,  antCy  vol.  ii.  501 ;  Isles  v.  Gill  and  Reid, 
June  23,  1836,  14  S.  996 ;  Sutherland  v,  Munro,  Nov.  13,  1847,  10  D.  87. 
t  Laurie  v.  Ogilvie,  Feb.  6,  1810,  F.  C. 
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submission,  lie  became  bound  to  pay  the  amount  found  due  to  this  claimant  and  the 
common  debtoi. 

The  other  claimants  (with  the  exception  of  the  Messrs.  Cassells,  who  stated  that 
they  had  no  interest  to  resist  the  claim,  as  they  would  now  get  a  ranking  in  any  event), 
replied ; — The  indorsement  was  not  a  bill  of  exchange,  and  required  the  ad  fxdorm 
stamp-duty  under  17  &  18  Vict,  c  83.  If  an  assignation,  the  stamp  was  insufficient; 
if  a  mandate,  it  was  not  properly  intimated.  Ritchie  was  not  the  debtor,  and  the  object 
of  intimation  was  to  interpel  the  debtor  from  paying.  Laurie's  case  (supra)  did  not 
decide  that  an  indorsation  on  an  open  account  transferred  the  right  to  the  indorsee,  bat 
only  that  it  put  him  in  titulo  to  sue  on  behalf  of  the  indorser. 

At  advising  on  27th  May, — 

Lord  Jubtice-Clerk. — Your  Lordships  made  avizandum  with  the  claim  of  Heniy 
M'Lachlan,  which  is  founded  on  an  account  said  to  have  been  due  by  Sir  Norman 
Lockhart  to  John  M'Lachlan,  and  a  notandum  signed  on  a  penny  stamp  annexed  to  it 
in  the  following  terms : — "  Pay  the  above  account  to  Henry  M'Lachlan.  (Signed)  J. 
M'Lachlan.  18th  December  1868."  The  statement  of  the  holder  is,  that  this  assignar 
tion  or  indorsation  was  given  to  him  when  he  was  the  creditor  of  John  M'Lachlsn  for 
J&81  and  certain  other  sums,  and  the  question  is,  whether,  at  the  date  of  the  award  in 
the  submission,  this  was  or  was  not  a  good  assignation. 

The  competing  claimants  maintain  that  this  is  a  bill  of  exchange,  and  that  the  stamp 
is  insufficient.  I  am  of  opinion  that,  if  it  is  a  bill  of  exchange,  the  stamp  is  suffidrat 
It  seems  to  me  that  a  bill  payable  on  demand  requires  only  a  penny  stamp.  Unikr 
the  Act  of  1853  (16  &  17  Vict  c.  59),  "drafts  or  orders  payable  to  bearer  or 
order  on  demand  "  are  only  liable  to  a  penny  stamp.  This  document  is  not  payable  to 
bearer ;  it  might  be  doubtiul  if  it  is  payable  to  order,  but  it  is  payable  on  demand,  seeing 
that  there  is  no  time  of  payment  expressed.  But  under  the  regulating  Act  (17  &  1^ 
Vict.  c.  83)  bills,  drafts,  or  orders  payable  otherwise  than  on  demand  are  alone  liable  in 
the  higher  duty.  This  was  settled  in  the  case  of  Murison.  I  am  [819]  therefore  of 
opinion  that,  had  this  been  a  bill,  it  would  have  been  sufficiently  stamped.  I  am  also 
of  opinion  that,  if  it  was  a  bill  of  exchange,  it  would  have  operated  as  an  assignation  of 
the  fund,  and  that  it  was  duly  intimated.  A  bill  of  exchange  is  an  assignation.  There 
is  authority  to  the  effect  that  an  inland  bill  does  not  require  to  be  protested  for  jusst 
acceptance;  to  give  it  the  effect  of  an  assignation ;  and  that  a  demand  on  the  debtor  k 
sufficient.  I  cannot  doubt  that  there  was  here  a  sufficient  demand.  Sir  Konnan  was, 
no  doubt,  the  party  on  whom  the  bill  (if  bill  it  was)  was  drawn,  but  he  published  to 
the  world  that  he  had  appointed  Mr.  Ritchie  his  agent  for  the  settlement  of  the  ireir 
claims  of  which  this  account  was  one,  and  it  woiild  be  a  strong  thing  to  hold  tlisc 
intimation  to  that  agent  was  insufficient ;  but  the  submission  of  itself  would  have  been 
conclusive  on  that  head,  for  not  only  John  but  Henry  M'Lachlan  was  a  party  to  it 

But  after  the  best  consideration  I  have  been  able  to  give  to  the  subject,  I  do  n^t 
think  this  is  a  bill  of  exchange.  The  account  to  which  it  refers  is  unliquidated,  it  vi§ 
subject  to  taxation,  and  the  claimant  only  gave  value  for  it  to  the  extent  of  X81  (Its 
the  rest  of  his  claim  he  has  abandoned).  I  incline  to  think  it  was  only  a  mandate,  and 
had  it  stood  by  itself  it  might  have  been  difficult  to  sustain  it  as  a  transference  of  the 
right.  But  then  the  submission  contains  a  recognition  by  the  debt  or  of  the  daimant^i 
character  of  creditor,  and  an  obligation  to  pay  to  him  as  far  as  his  interest  in  the  hnA 
might  extend.  I  think,  therefore,  that  no  attachment  of  that  fund  in  the  bands 
of  the  debtor,  as  against  John  M^Lachlan,  could  interfere  with  the  claimant's 
right  after  that  date,  and  am  of  opinion  that,  in  this  view  also,  the  claimant  must 
prevail 

Lord  Cowan. — The  only  questions  to  be  disposed  of  now  are  those  involved 
in  the  competition  between  Graham,  founding  on  an  arrestment,  and  Henry  M'Lacblan, 
who  claims  to  be  preferred  as  assignee  to  the  debt  due  by  the  common  debtor  to  h^ 
brother,  John  M'Lachlan.  If  this  assignation  was  didy  completed,  it  must  be 
preferred  to  the  arrestment  which  was  used  of  subsequent  date.  The  debt  dne  to 
John  M'Lachlan  was  an  account  for  election  expenses  said  to  be  due,  payable  bjSir 
Norman's  election  agent,  Bitchie.  This  account  bears  at  the  foot  of  it  a  dooqnet 
signed  by  John  M'Lachlan  in  these  terms: — "Pay  the  above  account  to  H«aT 
M'Lachlan."  This  was  contended  by  the  arresting  creditor  to  be  a  bill,  and  null, 
because  not  impressed  with  a  bill  stamp.  Had  that  been  the  true  chaiacter 
of  the  writing,  I  would  have  concurred    in   thinking  that  the   penny  stamp  wbicb 
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is  attached  was  sufficient  under  the  statutes.  When  the  order  is  to  pay  money 
to  the  hearer,  the  writ  has  heen  ruled  to  he  a  hill.  And  the  case  of  Murison  was  not 
different,  for  the  order  there,  although  attached  to  an  account,  was  truly  for  so  much 
money,  heing  for  premiums  of  insurance,  and  just  so  much  cash  in  the  insured's  hands. 
I  do  not  know  any  case  where  this  view  has  heen  sanctioned  when  the  order  to  pay  is 
attached  to  an  unconstituted  and  illiquid  account  My  view  is,  that  the  order  to  pay 
here  was  solely  a  mandate,  which  was  not  only  intimated  to  Kitchie,  hut  was  recognised 
hy  him  as  entitling  Henry  M'Lachlan  to  have  payment.  Ritchie,  as  for  Sir  Norman, 
enters  into  a  suhmission  not  with  John  M'Lachlan  only,  hut  with  Henry  also.  In  this 
suhmission  a  decemiture  goes  forth.  There  was  thus  a  clear  recognition  of  the  mandate 
as  carrying  the  right  of  the  dehtor,  and  it  was  a  recognition  prior  to  the  competing 
arrestment  The  true  principle  which  ruled  the  decision  in  Laurie  v,  Ogilvie  is  what  the 
Judges  in  Sutherland  stated,  and  it  does  not  go  heyond  holding  such  an  order  to  partake 
of  the  character  of  a  mandate  or  procuratory.  It  was  not  a  transference,  even  of  the 
personal  right  to  the  suhject  Had  this  order  heen  an  assignation,  it  would  have 
required  to  have  heen  duly  stamped ;  hut  I  look  on  it  only  as  a  mandate  in  rem  sttam, 
completed,  however,  as  a  transference  to  the  extent  to  which  the  account  has  heen 
admitted  to  he  due,  £81,  hy  the  recognition  of  the  common  dehtor  that  Henry  M'Lachlan 
was  in  right  of  the  deht  of  a  date  prior  to  the  competing  arrestment 

Lord  Benholmk. — Though  this  is  a  question  of  some  delicacy,  I  concur  with  your 
Lordships  in  holding  that  the  order  upon  the  account  is  a  mere  mandate  [820]  ^^  ^^^ 
suarn,  and  that  the  recognition  hy  Kitchie,  the  dehtor  in  the  account,  completed  Henry 
M'Lachlan's  right 

Lord  Nkaves  concurred. 

A  question  then  arose  as  to  whether  the  Messrs.  Cassells  were  entitled  to  he  pre- 
ferred to  the  full  amount  of  their  claim,  or  only  to  £50,  the  specific  sum  mentioned  in 
the  schedule  of  arrestment 

Lord  Cowan. — I  think  this  ohjection  is  inconsistent  with  the  schedule  of  arrestment 
What  is  arrested  is  all  sums  of  money,  &c.,  less  or  more,  to  the  effect  of  securing  what- 
ever amount  may  he  decerned  for  in  the  action,  on  the  dependence  of  which  the  arrest- 
ment was  used.  We  are  not  here  in  a  question  with  the  arrester,  hut  with  other 
claimants  competing  for  the  attached  funds  in  a  multiplepoinding.  Where  funds  are 
arrested  "  less  or  more,"  the  arrester  should  he  very  cautious  in  parting  with  them  with- 
out judicial  authority  or  consent  of  the  arresting  creditors.  The  remedy  of  the  common 
dehtor  is  to  apply  for  loosing  of  the  arrestments  upon  caution,  or  to  some  limited  extent 
without  caution,  where  the  sum  in  the  arrestee's  hands  is  greatly  in  excess  of  the  arrest- 
ing creditor's  claim  in  the  depending  action,  and  prohahle  expense,  should  he  succeed. 
This  may  now  he  done  with  much  greater  facility  than  formerly,  an  incidental  applica- 
tion for  that  purpose  heing  competent  in  the  depending  action. 

Lord  Benholhb. — I  confess  I  take  a  different  view.  Whatever  the  arrester  has 
validly  arrested,  the  arrestee  is  hound  to  hold  secure,  and  if  he  pays  any  part  of  it  he 
may  he  called  on  to  pay  over  again  to  the  arrester.  Now,  I  cannot  see  the  use  of  insert- 
ing the  sum  of  £50,  if  that  is  not  to  he  considered  the  limit  of  the  sum  arrested.  You 
might  urge  the  same  amount  as  arrested,  had  the  schedule  specified  £5  instead  of  £50. 
I  hesitate  to  hold  that  an  arrestment  for  £50  will  cover  £1000.  I  have  great  douhts  if 
the  specification  of  £50  is  to  he  held  pro  non  acripto. 

Lord  Justicb-Clbrk  and  Lord  Neavbs  concurred  with  Lord  Cowan. 

This  interlocutor  was  pronounced : — "  Alter  the  interlocutor  of  the  Lord  Ordinary, 
in  so  far  as  he  finds  the  arrestments  of  the  claimants,  James  Graham  and  Messrs.  D.  and 
J.  Cassells,  invalid  to  attach  the  fund  in  medio ;  and  find  that  the  said  arrestments  were 
efifectual  to  attach  the  said  fund  :  Adhere  to  tjie  said  interlocutor  so  far  as  regards  the 
claim  of  James  Marshall:  Sustain  the  claim  of  Henry  M'Lachlan  to  the  extent  of 
£81  f  Is.  2d.;  and  find  that  the  same  is  preferahle  to  the  claims  of  James  Marshall  and 
of  James  Graham :  Quoad  tdira  rank  and  prefer  the  claimants  on  the  fund  in  msdio 
according  to  the  dates  of  their  respective  diligences :  Find  the  claimants,  Archihald 
Pollock  and  Henry  M'Lachlan,  liahle  to  the  claimants,  D.  and  J.  Cassells,  in  the 
expense  caused  hy  their  opposition  to  this  claim  :  Find  no  other  expenses  due  to  any 
party,"  &c. 

MuBRAT,  Beith,  &  MiTRRAT,  W.S. —  A.  KirkMackie,  S.S.C. — Alex.  Morison,  S.S.C. — 

BoBBRT  Denholme,  S.S.C. — Agents. 
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No.  162.  VIII.  Macpherson,  820.     31  May  1870.     2d  Div.— Sheriff  of 

Haddingtonshire,  I. 

John   Clapperton   and  J.  H.  Balgarnik   (Trustees  of   David   Brown  and 
Company),  Petitioners  and  Respondents. — Sol.-Oen,  Clark — Strachan. 
Margaret  Fraser,  Bespondent  and  Appellant. — Pattison — Cricktan. 

Process — Sheriff — Beduetion — Fravd. — In  a  possessory  question  it  is  competent  for 
a  Sheriff  to  refuse  to  give  effect  to  a  title  of  possession  when  he  is  satisfied  Ihat  it 
is  fradulent. 

The  trustees  for  the  creditors  of  David  Brown  and  Company,  acting  under  a  private 
trust-deed,  presented  a  petition  in  the  Sheriff-court  of  Haddingtonshire  against  Margaret 
Fraser  (1)  for  warrant  to  eject  and  [821]  remove  her  from  a  shop  in  Haddington,  whicii 
was  alleged  to  helong  in  tenancy  to  David  Brown  and  Company ;  and  (2)  for  interdict 
against  her  selling,  disposing,  or  removing  the  stock  in  trade  in  said  shop,  which  wbs 
also  alleged  to  helong  to  the  said  company.  The  respondent  produced  a  formal  dispoa- 
tion  and  assignation,  dated  9th  February  1870,  of  the  right  to  the  lease  and  the  stock  in 
trade,  signed  by  Glen,  one  of  the  partners,  with  the  firm  name.  The  consideration  for 
this  assignation,  as  set  forth  in  the  deed,  was  £460,  and  the  respondent  deponed  ihat 
she  had  paid  that  sum.  The  respondent  had  entered  into  possession  of  the  shop  and 
stock.  Various  grounds  were  stated  against  the  validity  of  this  transaction,  and  aoMaig 
others  that  it  was  fradulent,  both  on  the  part  of  Glen  and  of  the  respondent. 

The  Sheriff-substitute  (Shirrefi)  refused  the  petition,  holding  that  it  had  not  bem 
proved  that  the  sale  was  a  fradulent  or  collusive  transaction. 

The  Sheriff  (Shand)  recalled  the  interlocutor  of  the  Sheriff-substitute,  and  found 
that  the  lease  and  stock  had  been  conveyed  to  the  petitioners  by  the  trust-deed  in  &eii 
favour.  In  a  note  to  his  interlocutor  the  Sheriff,  in  referring  to  the  question  of  fnnd, 
stated  that  he  was  of  opinion  that  the  transaction  between  Glen  and  the  respondent  vas 
not  a  bona  fide  one,  and  added, — "  but  the  present  is  not  an  action  of  reduction  in  which 
such  considerations  can  receive  effect,  and  if  it  were  necessary  to  resort  to  this  ground 
for  refusing  effect  to  the  deed  the  petitioners  must  adopt  proceedings  in  the  Supreme 
Court." 

The  Court,  in  adhering  to  the  interlocutor  of  the  Sheriff,  observed  that  they  did  not 
concur  with  the  view  expressed  by  the  Sheriff  in  his  note  that  an  action  of  reduction  wb 
necessary  to  enable  the  petitioners  to  maintain  their  plea  of  fraud.  On  the  contnir, 
if  the  Sheriff  was  satisfied  that  the  assignation  executed  by  Glen  in  favour  of  the 
respondents  was  a  fraudulent  one,  he  was  entitled  to  refuse  to  give  effect  to  it  as  a  title  of 


possession.  * 


R  P.  Stevenson,  S.S.C. — J.  S.  Mack,  S.S.C. — Agents. 


No.    163.  VIII.    Macpherson,    821.      3  June    1870.      1st    Div.— Lord 

Gifford,  B. 

Mrs. Steuart,  Pursuer. — SoL-Gen,  Clark — Marshall, 

Steuart,  Defender. —  Watsmi — Campbell  Smith. 

Husband  and  Wife — Separation  and  Aliment — Parent  and  Child — Custody  of  Child— 
Statute  24  4r  25  Vict.  cap.  86  {Conjugal  Rights  Act),  section  9. — Held  (1)  That  a 
wife  was  entitled  to  a  judicial  separation  and  aliment  from  her  husband,  on  proof  of  a 
single  act  of  personal  violence,  following  upon  frequent  and  long-continued  threats ; 
but  (2)  that  she  was  not  entitled  to  the  custody  of  a  child  in  pupiUarity,  there  being 

*  See  Dickson  v.  Murray,  June  7,  1866,  antey  vol.  iv.  797 ;  Moroney  and  Ca  e. 
Muix  and  Sons,  Nov.  5, 1867,  an/e,  vol.  vi.  7 ;  Mackenzie  v.  Calder,  May  26,  1868,  osiie, 
vol.  vi.  833 ;  19  «&  20  Vict.  c.  79,  sec.  10 ;  20  &  21  Vict.  c.  19,  sec-  9. 
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no  reason  to  apprehend  danger  to  its  health  or  morals  if  allowed  to  remain  with  the 

father. 
Ocmsigtorial  Cause — Proof— List  of  Witnessess, — Held  that  the  former  practice  in  the 

Commissary  Court  of  furnishing  a  list  of  witnesses  to  the  opposite  party  before  a 

proof  is  now  obsolete. 
Consistorial  Cause — Proof — Jvdiciai  Examination. — In  an  action  for  separation  and 

aliment)  motion  for  a  judicial  examination  of  the  parties  refused. 

This  was  an  action  at  the  instance  of  a  married  lady  against  her  husband  for  separa* 
tion  a  mensd  et  t?ioro,  concluding  also  that  the  pursuer  should  be  found  entitled  to  the 
custody  of  the  children  of  the  marriage,  and  to  aliment  at  the  rate  of  £500  per  annum 
for  herself,  and  £50  yearly  for  each  of  her  children. 

The  parties  were  married  in  the  year  1847.  Eight  children  were  born  [822]  of  ^^^ 
marriage,  but  only  five  were  alive  at  the  date  of  the  action ;  of  these,  the  eldest  (a  girl) 
had  attained  majority,  two  others  were  beyond  the  age  of  puberty,  another  (a  son)  was 
eleven  years  old,  and  the  youngest  (a  daughter)  was  four  years  of  age. 

The  grounds  of  action  set  forth  by  the  pursuer  on  record  consisted  of  averments,  both 
general  and  specific,  of  threatening  language  and  personal  maltreatment  to  which  she 
had  been  subjected  by  the  defender.  In  particular,  she  alledged  (Cond.  5)  that "  on 
26th  July  1869,  in  the  presence  of  two  of  their  children,  and  of  the  pursuer's  maid,  the 
defender  used  the  most  violent  and  abusive  language  towards  the  pursuer,  threatened  to 
kick  her  and  every  servant  with  her  out  of  the  house,  and  finally  struck  and  beat  the 
pursuer  repeatedly  about  the  head,  until  she  was  completely  stunned  and  fell  to  the 
ground,  where  she  lay  for  some  time  without  the  defender  making  any  attempt  to  assist 
or  relieve  her,  or  in  fact  taking  any  notice  of  her  whatever.  The  pursuer  left  home  on 
the  day  after,  and,  in  consequence  of  this  concurrence,  taking  with  her  her  eldest 
daughter,  and  she  has  not  since  that  time  lived  with  the  defender."  (Cond  6)  '*  The 
cruel,  harsh,  and  violent  conduct,  both  in  word  and  deed,  of  the  defender  towards  the 
pursuer,  as  generally  and  particularly  before  set  forth,  has  been  such,  and  so  often 
repeated,  that  it  has  at  last  become  quite  impossible,  and  would  be  dangerous,  for  the 
pursuer  to  continue  to  live  with  him.  From  his  violence  of  temper  and  recklessness  of 
conduct  and  language,  the  defender  has  become,  and  now  is,  unfit  to  be  entrusted  with 
the  custody  of  his  children.'' 

These  averments  were  substantially  denied  by  the  defender,  who  stated,  (Art  2) 
that  he  "  was  an  only  child,  much  brought  forward  when  young,  of  a  warm  and  some- 
what vehement  temperament,  and  above  the  average  as  regards  intelligence,  and 
especially  memory.  After  some  years'  home  education,  under  tutors,  the  defender  was 
sent  to  ihe  Edinburgh  Academy  for  three  years,  subsequently  to  the  University  of 
Glasgow,  and  in  the  end  to  the  University  of  Cambridge,  in  all  of  which  seminaries  he 
took  often  the  highest,  and  always  high  places.  The  Defender  studied  very  closely,  and 
and  made  exertions  which,  in  the  course  of  years  and  increasingly  as  he  advances  in  life, 
have  told  most  seriously  on  his  health,  both  mental  and  bodily.  Leaving  Cambridge  in 
1844,  the  defender  succeeded  to  his  paternal  property,  then  much  embarrassed,  and 
requiring  at  all  times,  in  its  management,  a  great  amount  of  anxious  exertion.  Though 
in  good  health  for  some  years  after  his  marriage,  the  defender  in  1852  had  repeated 
attacks  of  illness,  and  these  at  last  culminated  (in  said  year)  in  a  temporary  deprivation 
of  reason,  requiring  curative  treatment  in  the  Royal  Asylum  at  Perth,  where  he 
resided  for  about  eighteen  months.  During  this  period  the  defender  had  a  curator  Jxmis 
appointed  to  him,  the  curator  being  the  pursuer's  brother.  (Art.  3)  "  When  the 
dafender  recovered  his  health  in  1854,  he  thought  he  might  with  safety  engage  in 
political  life,  and  after  a  most  arduous  contest,  followed  by  a  scrutiny  on  petition,  in 
which,  though  successful,  he  had  to  pay  heavy  costs,  he  in  1857,  became  member  of 
Parliament  for  .  .  .  and  was  re-elected,  after  another  contest,  in  1859.  The  severe 
labour  and  late  hours  of  Parliamentary  attendance,  added  to  estate  difficulties,  told  heavily 
on  the  defender's  health ;  and  after  several  illnesses,  and  temporary  but  recurring  in- 
capacity for  business,  the  defender,  in  consequence,  was  compelled  to  resign  his  seat  in  the 
end  of  1862.  The  defender  had  by  that  time  become  aware  that  his  nervous  system 
was  considerably  impaired,  and  that  unsual  labour  or  family  troubles  were  calculated  to 
excite  or  harass  him,  and  in  consequence,  partly  from  his  natural  temperament,  partly 
from  his  state  of  health,  and  in  part  also  from  his  having  taken  an  active  part  in  public 
life,  involving  addresses  to  constituents  at  contests  and  otherwise,  he  unfortunately  con- 
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[823]'^rocted  an  impassioned  mode  of  language,  which  he  admits  he  ought  not  to  have 
carried,  at  least  into  private  life.  Owing  to  these  circumstances,  the  defender  often 
used  violent  language  without  attaching  to  it  that  significance  which  in  the  mouths  of 
most  men  it  would  have  home.  For  this,  in  his  case,  great  allowance  ought  to  he  made, 
and  the  defender  regrets  exceedingly  that  this  appears  not  to  have  been  sufficiently  kept 
in  view  by  his  family." 

With  reference  to  the  occurence  of  26th  July  1869,  as  well  as  to  other  charges,  the 
defender  stated  that  on  these  occasions  altercations  leading  to  the  use  of  reprehensible 
language  had  proceeded  some  length,  when  other  parties  might  have  come  to  be 
witnesses  of  what  was  taking  place ;  but  in  almost  all  cases  no  evidence  but  that  of  the 
parties  themselves  could  show  their  true  origin  or  exciting  cause,  inasmuch  as  disputes 
generally  commenced  when  the  parties  were  alone  together.  On  the  particular  occauon 
referred  to,  he  alleged  that  the  pursuer  called  out  several  times,  ''  You  are  mad,''  or 
"  He  is  mad,"  and  the  defender  thereupon,  under  the  excitement  and  irritation  of  the 
moment,  gave  her  three  slaps  on  the  cheek  or  side  of  the  head,  but  he  denied  usiog 
anything  but  the  open  palm,  and  averred  that  the  slaps  given  were  without  violence,  ] 
and  left  no  mark.  "  The  defender  had  been  for  some  time  previously  far  from  well, 
and  therefore  at  the  time  he  was  liable  to  go  too  far  on  provocation,  which  the  use  of 
the  term  '  mad '  or  '  madman,'  before  servants,  could  not  fail  to  give  even  to  one  who 
had  never  suffered  in  health  as  the  defender  had  done.  No  one  can  regret  the  occunenee 
more  than  the  defender.  He  regrets  it  still,  and  has  apologised,  and  again  does  sa  An 
isolated  case  of  the  kind,  after  a  married  life  of  twenty-two  years,  cannot  be  characterised 
as  cruelty,  and,  under  all  the  circumstances  stated,  ought  not  to  be  visited  by  such  t 
penalty  as  a  permanent  separation." 

The  pursuer  pleaded; — (1)  The  pursuer  is  entitled  to  separate  herself  from  the 
defender,  and  to  have  decree  of  judicial  separation  and  aliment  pronounced  against  him 
as  concluded  for,  in  respect  of  his  violence  of  temper,  and  of  his  cruelty  and  outrageous 
conduct  towards  her.  (2)  The  defender  being  an  unfit  and  unsuitable  person  to  haTe 
the  charge  of  his  children,  the  pursuer  is  entitled  to  have  the  custody  of  the  children, 
and  to  decree  against  the  defender  for  aliment  for  them  as  concluded  for. 

The  defender  pleaded ; — (1)  The  statements  of  the  pursuer  are  insufficient  in  law 
to  sustain  the  conclusions  of  this  action,  or  any  of  them.  (2)  Any  words  or  acts  of 
violence  which  may  be  established  being  under  circumstances  of  peculiar  health  and 
provocation,  are  not  in  law  acts  of  cruelty  warranting  judicial  separation,  and  the  defender 
is  entitled  to  absolvitor.  (3)  No  relevant  grounds  having  been  set  forth  for  interfering 
with  the  defender's  right  to  the  legal  custody  of  his  children,  he  ought  to  be  wn^idier 
assoilzied  from  this  conclusion. 

The  Lord  Ordinary  having  found  the  libel  relevant,  allowed  a  proof,  in  the  oonise 
of  which  the  following  documents  were  produced,  inter  cdia, — (1)  A  letter  from  the 
defender  to  the  pursuer    in    these    terms : — "  Thursday  Evg.  [Supposed   1862].— 
My  own  Dearest^ — 1  cannot  help  writing  or  entreating  the  good  intercessionB  of  oiheis; 
and  if  1  can  do  no  more,  can  only  pray  that  you  may,  while  matters  are  not  irrepaiabk, 
think  and  act  on  the  happy  principle  of  forgiveness^  confession,  and  sorrow  for  so  many 
faults,  I  cannot  make  more  strong  than  you  ought  to  know  from  many  I  have  done; 
and,  after  all,  I  acknowledge  that  if  you  do  insist  on  a  protracted  period  of  suffering,  I 
cannot  blame,  however  I  may  feel,  that  my  health  and  mind  cannot  stand  the  continued 
misery.     If  I  could  either  have  realised  your  feelings  at  what  I  foolishly  thought  was 
trifling  matter,  [824]  or  if  I  could  have  seriously  thought  that,  under  almost  any  circum- 
stances, there  would  have  been,  without  serious  warning,  an  absence  of  even  days,  do 
believe  me  that  almost  any  check  would  have  been  sufficent  to  control  all  the  absurdit? 
I  have  indulged  in  so  much.     I  could  say  nothing  were  it  not  that  in  imploring,  if  not 
immediate  reconciliation,  at  least  a  very  short  trial,  I  both  most  solemnly  understand 
and  pledge  myself  that  if  it  fails  it  is  to  be  considered  as  a  final  trial ;  or  if  you  will  laj 
down  a  moderate  period  of  a  month  or  so,  I  could  with  some  comfort  acquiesce.    But 
when  you  know  that  even  two  or  three  sleepless  nights  running  affect  me  so  much,  do 
in  mercy  think  that  if  in  any  way  I  have  stood  a  month's  unhappiness,  that  my  feeling 
of  much  more  will  inevitably,  I  am  convinced,  bring  on  such  mental  or  other  affliction 
as  will  be  irreparable,  and  that  any  lengthened  period  of  want  of  at  least  a  good  deal  of 
kind  intercourse  cannot  physically  be  endured  with  my  feelings.     I  know  not  whether 
I  should  or  could  ask  the  children  to  entreat  you  to  forgive  their  father.     Do  an5wer 
somehow,  or  to  some  one,  kindly,  or  at  all  events  see  me,  if  you  will,  in  some  <me*8 
presence. 
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"  If  you  even  asked  a  separation  at  your  own  will,  after  one  more  trial,  I  would 
acquiesce ;  but  do,  I  entreat,  this  once  believe  my  most  heartfelt  promises  and  determina- 
tion of  amendment.  I  can  hardly  think  you  seriously  think,  amid  all  my  waywardness 
and  folly,  that  I  ever  had  even  a  momentary  dislike  to  you.  God  knows,  if  I  have  had 
one  or  two  ruling  motives,  they  have  been  affection  to  you,  but  unf ortunatly  combined 
with  too  strong  and  proud  a  will,  and  that  of  late,  amid  all  the  whirl  of  politics  and 
elections,  losses  with  .  .  .  and  many  others,  that  I  have  almost  fatally  allowed  my 
foolish  headstrongness  to  get  the  better  of  me.     But  allow  something  in  palliation,  as  I 

was  saying  to  Mr. ,  to  one  who  had  the  misfortune  of  being  an  only  and  spoilt 

child,  and  had  a  mad  tutor,  many  of  whose  freaks,  such  as  doing  things  to  frighten  or 
coerce  j'ou,  such  as  setting  papers  on  fire  and  talking  of  worse,  for  there  never  was  any 
real  setting  of  the  house  on  fire,  I  have  been  idiot  enough  to  reproduce. 

"  Do,  I  can  only  implore  you,  in  the  words  of  Mr  advice,  agree  to  try  the 

experiment,  with  my  full  assurance,  as  it  would  be,  that  it  is  to  be  a  final  one.  But  do 
not,  as  you  never  did,  even  for  hours,  leave  me  before ;  and  as,  after  such  a  fearful  step 
to  me,  there  has  not  yet  been  a  trial,  impose  what  with  my  strong  feelings  and  sufferings 
already,  will,  if  continued,  be  too  severe,  or  do  at  least  let  us  meet  for  even  a  few  hom*s 
cordially,  and  then  see  if  you  can  think  you  see  such  change  and  signs  of  reflection  as 
wiU  induce  you  once  more  to  trust  me,  under  any  reasonable  stipulations  as  any  one  will 
recommend.     Perhaps  you  do  not  yet  know  that,  as  to  all  money  matters,  I  am  to  follow 

all  that  Mr. may  advise.     Do  trust  his  kind  advice,  as  you  know  he  thinks  that 

you  may,  without  fear,  and  in  the  best  way  to  promote  thorough  happiness,  be  as  a  final 
trial,  be  completely  reconciled. 

"  Do  consider  that  I  thoroughly  and  completely  humble  myself  to  your  wishes ;  and, 
at  all  events,  if  you  cannot  go  the  full  length,  I  implore,  have  some  mercy,  that  after  a 
month  or  six  weeks  we  may  be  in  all  at  one. — Yours  ever  affectionately." 

(2)  The  following  letter  from  the  defender  to  the  pursuer's  brother  : — July  26th, 
1869. — Sir, — ^Though  it  is  no  satisfaction  to  me,  and  from  sense  of  wrong  advice  pre- 
riously  (so  far  as  I  can  learn)  given  by  you  to  her,  I  have  little  expectation  of  your 
viewing  things  aright,  it  is  probably  best  that  I  should  at  once  inform  you  of  Mrs. 
Steuart's  shameful  conduct,  in  consequence  of  which,  as  I  shall  avow  before  the  whole 
world,  I  corrected  her  by  giving  her  three  or  four  slaps  in  the  face. 

"  As  you  are  aware,  on  her  written  promises  to  abstain  from  the  use  of  [825]  improper 
and  violent  language,  and  adherence  to  reasonable  measures  of  economy  and  prudence 
in  number  of  servants,  I  looked  over  her  misconduct,  and  allowed  her  to  return  here. 
The  last  promise  she  has  violated,  by  having  more  servants  than  stipulated — deceiving 
me,  it  appears,  on  pretext  of  one  for  my  mother ;  but  on  speaking  of  such  to-night,  in 
reference  to  my  mother's  shortly  anticipated  arrival,  Mrs.  Steuart  appeared  determined 
as  before  to  set  every  promise  at  nought,  except  her  own  will. 

"  She  appeared  raised  from  my  telling  her  that  her  promises  should  be  enforced ; 
as  she  insulted  me  by  holding  the  door  open  and  calling  needlessly  for  some  of  the 
servants,  and  said  in  a  loud  voice  repeatedly,  '  You  are  mad  1  you  are  mad ! '  I  of 
course  at  once,  as  I  had  often  deliberately  told  her,  if  she  persisted  again  to  use  such 
infamous  and  devilish  language,  that  I  would  infallibly  give  her  a  lesson,  which  I  have 
now  done. 

"  I  believe  she  distinctly  understands  that  had  it  not  been  for  the  sake  of  my  mother's 
comfort  at  her  great  age,  her  conduct  has  for  long  been  so  unchristian  and  bad  to  me, 
that  I  would  not  wish  her  to  live  in  my  house.  And  in  future,  should  she  do  so,  she 
will  only  be  permitted  to  do  so  under  such  regulations  entirely  as  the  law  puts  in  my 
power,  without  any  reference  either  to  her  wishes  or  crotchets. 

"  I  have  written  this  formally,  as  in  the  event  of  any  legal  proceedings  (as,  from  the 
shameful  and  extravagant  expenditure,  I  shall  of  course  advertise  that  no  one  will  be 
authorised  in  any  way  to  give  her  credit)  that  may  possibly  be  a  result,  you  will  require 
carefidly  to  preserve  this." 

On  18th  March  1870  the  following  interlocutor  was  pronounced : — "  Finds  that  the 
defender  has  been  guilty  of  abusinggand  maltreating  the  pursuer,  his  wife ;  and  there- 
fore finds  that  the  pursuer  has  full  liberty  and  freedom  to  live  separate  from  the  defender, 
her  husband,  and  decerns  and  ordains  the  defender  to  separate  himself  from  the  pursuer 
a  mensd  et  thoro  in  all  time  coming :  Further,  decerns  and  ordains  the  defender  to  make 
payment  to  the  pursuer  of  the  sum  of  JB500  sterling  per  annum  in  name  of  aliment  while 
the  separation  continues,  and  that  at  two  terms  in  the  years,  Whitsunday  and  Martinmas, 
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by  equal  portions,  beginning  tbe  first  payment  as  at  27th  July  1869,  for  the  proportion 
of  said  yearly  aliment  corresponding  to  period  from  27th  July  till  Maitinmas  1869,  the 
next  payment  being  £250  at  Martinmas  1869  for  the  half  year  following,  and  the  like 
sum  half-yearly  thereafter  at  Whitsunday  and  Martinmas  during  the  separation,  witii 
interest  at  5  per  cent  on  each  term's  payment  until  paid,  deducting  therefrom  any  smns 
already  paid  under  the  interlocutor  of  15th  December  1869,  or  otherwise,  to  aoooani: 

Further,  finds  that  the  pursuer  is  entitled  to  the  custody  of  M S ,  the  youDgeet 

child  of  the  marriage,  till  further  orders ;  and  ordains  the  defender  to  pay  to  the  pursaer, 

in  name  of  aliment  of  the  said  M S        ■,  the  sum  of  £50  sterling  per  annum,  paj- 

able  in  the  same  manner  and  at  the  same  terms  as  the  above  sum  of  £500  per  annum, 

and  with  interest  at  5  per  cent  during  the  non-payment,  and  that  while  the  said  M 

S remains  in  the  pursuer's  custody :  Quoad  uUra  assoilzies  the  defender  from  the 

conclusions  of  the  action,  and  decerns :  Finds  the  defender  liable  in  expenses,"  &cL* 

*  "  Note. — This  is  a  very  painful  case,  especially  looking  to  the  eocial  position  d 
the  parties  and  the  circumstances  in  which  the  suit  has  arisen. 

"  The  Lord  Ordinary  thinks  that  it  is  sufficiently  proved  that  on  26th  July  1869 
the  defender  committed  a  violent  assault  upon  the  pursuer,  and  inflicted  serious  injuiybj 
repeated  blows  with  his  clenched  fist  The  defender  himself  does  not  dispute  the 
assault,  but  alleges  that  the  blows  were  given  with  his  open  hand,  and  he  pleads 
provocation.  The  provocation  has  not  been  proved,  and  the  whole  evidence  goeBto 
show  that  the  blows  were  given,  not  with  the  open  hand  but  with  the  clenched  fist.  It 
is  proved  that  the  pursuer  fainted,  or  became  par-[826]~^^&Uy  insensible,  immediatdj 
after  the  blows  were  inflicted,  and  that  the  effects  were  felt  for  sometime  thereafter. 

"  The  Lord  Ordinary  is  disposed  to  hold  that  no  other  actual  assault  resalting  ia 
personal  injury  has  been  proved,  and  he  gives  the  defender  the  benefit  of  this.  On  the 
other  hand,  however,  it  is  abundantly  established  that  for  several  years  preceeding  1869, 
and  down  to  the  date  of  the  assault,  the  defender's  conduct  to  the  pursuer  was  oto 
very  violent  and  unreasonable ;  that  on  these  occasions  he  called  the  pursuer  ofeoate 
names,  using  oaths,  and  profane  language ;  and  that  he  repeatedly  threatened  the  pmsoei 
with  personal  violence,  and  on  several  occasions  lifted  his  hand  as  if  to  strike. 

"  The  Lord  Ordinary  thinks  that  the  actual  and  violent  assault  of  26th  July  1869, 
taken  in  connection  with  the  oft-repeated  threats,  and  the  use  of  violent  and  unjustifiabie 
language,  entitles  the  pursuer  to  decree  of  separation.  Especially  is  this  the  case  in  the 
rank  of  life  to  which  the  pursuer  and  defender  belong. 

"No  doubt  it  is  not  every  kind  of  ill-usage  which  entitles  a  wife  to  separati<m;  aal 
the  defender  urged  that  a  single  isolated  case  of  violence,  producing  no  permanent  injur 
to  health,  was  not  enough,  founding  upon  Paterson  v.  Paterson,  9th  August  1850,  as 
decided  in  the  House  of  Lords,  7  Bell,  337,  and  similar  cases. 

"  In  the  present  case,  however,  there  is  actual  violence,  which  the  defender  himsdf 
boldly  justified  at  the  time. — See  his  own  letter  of  26th  July  1869.  There  are  also 
abundant  threats  of  violence,  sufficient,  the  Lord  Ordinary  thinks,  to  justify  reasoDaUe 
apprehension,  which  the  event  showed  was  well  founded,  and  such  reasonable  apptehen- 
sion,  even  without  actual  blows,  seems  enough. — See  Milford  v.Milford,  18th  December 
1866,  Law  Reports,  1  Prob.  and  Div.  295.  See  also  Harris  v,  Harris,  2  Hagazt's 
Reports,  148,  in  which  very  slight  violence,  coupled  with  threats,  was  held  enough. 

**  The  defender  at  the  proof  renewed  his  motion  for  judicial  examination  of  the 
parties,  alleging  that  thus  only  he  could  prove  provocation.  The  Lord  Ordinary  refused 
the  motion,  because  he  thinks  there  is  no  necessity  for  the  exceptional  step  of  judidsl 
examination,  and  because  no  relevant  provocation  is  libelled  or  was  stated  at  thehu, 
such  as  would  justify  either  the  violent  language  or  the  violent  conduct  with  which  tiie 
defender  is  chargeable. 

"The  defender  also  wished  an  adjournment  for  the  examination  of  other  thiee 
witnesses.  This  the  Lord  Ordinary  also  refused,  because  he  was  satisfied,  from  tbe 
explanation  of  the  defender's  counsel,  that  the  witnesses  named  could  throw  no  li^t 
on  the  case,  because  the  medical  certificates  were  unsatisfactory,  and  because,  as  to  one 
of  the  witnesses,  it  appeared  that  there  was  no  probability  of  her  ever  being  in  a  state  to 
give  testimony. 

"  As  to  the  rate  of  aliment,  the  defender's  gross  rental  may  be  taken  as  £3600. 
After  making  every  deduction,  his  net  income  will  considerably  exceed  X2500 ;  and 
as  the  defender  hixnself  admits  that  a  fourth  of  his  free  income  is  a  fair  rate  of  aliment^ 
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[826]  ^^®  defender  reclaimed,  and  argued ; — (1)  The  Court  could  not  competently  dis- 
pose of  the  case  upon  the  proof  taken.  Contrary  to  the  [827]  practice  of  the  Commissary 
Court,  no  list  of  the  witnesses  to  be  adduced  by  the  pursuer  had  been  furnished  to  the  de- 
fender before  the  proof  was  led,  and  he  had  been  prejudiced  thereby  in  conducting  his  case. 
Although  the  jurisdiction  of  the  Commissary  Court  had  been  transferred  to  the  Court 
of  Session,  the  procedure  must  continue  as  formerly,  until  abolished  by  statute,  or  Act 
of  Sederunt.*  (2)  The  Lord  Ordinary  should  have  allowed  a  judicial  examination  of  the 
parties.  In  the  peculiar  circumstances  of  the  case  the  evidence  of  the  parties  themselves 
was  required  to  show  the  true  origin  of  the  disputes  between  them,  which  commenced 
in  the  absence  of  witnesses,  and  also  to  explain  the  defender's  plea  of  provocation.  The 
undemoted  cases  were  referred  to.t  (3)  At  all  events,  the  defender  should  have  been 
allowed  to  lead  the  additional  evidence  tendered  by  him,  the  object  of  which  was  to 
prove  his  peculiar  state  of  health,  and  consequent  liability  to  provocation  by  any  allusion 
to  his  former  mental  aberration. 

On  the  merits,  the  defender  contended ; — (1)  That  there  was  sufficient  evidence  of 
provocation  to  justify  his  conduct,  in  the  case  of  a  person  of  his  peculiarly  excitable 
disposition.  (2)  That  the  alleged  assault  was  trivial,  and  the  facts  proved  did  not 
amount  to  cruelty  in  the  eye  of  the  law.  (3)  That  even  were  there  no  proof  of  pro- 
vocation, his  mental  irritability,  which  was  well  known  to  the  pursuer,  was  a  sufficient 
excuse  for  his  conduct  on  the  26th  July  1869.  (4)  The  amount  of  aliment  allowed  by 
the  Lord  Ordinary  was  excessive.  (5)  The  Conjugal  Rights  Act  (section  9),  did  not 
authorise  the  removal  of  the  pupil  child  from  the  defender's  custody.  Even  assuming 
that  the  pursuer  was  entitled  to  decree  of  separation,  there  was  no  evidence  of  the 
defender's  unfitness  to  continue  in  charge  of  all  his  children. 

The  pursuer  argued; — (1)  The  procedure  in  the  Commissary  Court  was  entirely 
superseded  by  the  form3  of  process  now  in  use  in  proofs  taken  by  the  Lord  Ordinary 
without  a  jury,  and  by  the  provisions  of  the  13th  section  of  the  Conjugal  Bights  Act. 
(2  and  3)  There  were  no  suspicious  circumstances  connected  with  the  case,  and  no 
averments  by  the  defender  of  concealed  facts  sufficient  to  warrant  a  course  so  unusual 
as  a  judicial  examination  of  the  parties,}  and  the  additional  evidence  which  the  defender 
proposed  to  adduce  was  irrelevant. 

On  the  merits,  the  pursuer  maintained; — (1)  That  the  evidence  was  sufficient  to 
entitle  her  to  separation  on  the  ground  of  cruelty ;  (2)  that  the  aliment  allowed  was 
reasonable,  having  regard  to  the  defender's  circumstances ;  and  (3)  that  the  defender 
was  proved  not  to  be  a  proper  person  to  be  entrusted  wil^  the  custody  of  his  pupil 
child. 

At  advising, — 

Lord  Deas. — This  is  an  action  of  separation  and  aliment,  in  which  several  pre- 
liminary objections  were  stated  for  the  defender  against  going  into  the  merits  of  the 
case.  The  first  of  these  was  that  the  proof  had  proceeded  without  his  having  been 
furnished  with  a  list  of  the  pursuer's  witnesses  in  accordance  with  what  was  said  to  have 
been  the  practice  of  the  Commissary  Court  in  cases  of  this  description.     I  am  of  opinion 

the  amount  awarded  seems  fully  justified. — See  Lang  v.  Lang,  27th  October  1868,  7  M. 
24;  Wotherspoon  v,  Wotherspoon,  30th  October  1869,  8  M.  81. 

"  The  pursuer  claimed  the  custody  of  the  whole  children  on  the  same  grounds  as 
those  on  which  she  claimed  separation  for  herself.  The  Lord  Ordinary  cannot  accede 
to  this.  Maltreatment  of  a  wife  is  not  per  se  a  ground  for  depriving  a  husband  of  the 
custody  of  his  children. — Lang  v.  Lang,  30th  January  1869,  7  Macph.  445. 

"  Under  the  Conjugal  Rights  Act,  however  (24  &  25  Vict  c  86),  section  9,  the 
Lord  Ordinary  in  the  present  decree  is  entitled  to  provide  for  the  custody  of  the  pupil 
children.  The  youngest  child  of  the  marriage,  a  girl,  is  only  four  years  old.  It  seems 
right  that  the  pursuer,  who  is  not  to  blame  for  the  present  separation,  should  have  the 
custody  of  this  child,  but  the  Lord  Ordinary  does  not  feel  warranted  in  going  further. 
The  next  child  is  a  boy,  aged  eleven,  the  others  are  above  puberty,  the  eldest  being 
major.  No  sufficient  grounds  have  been  established  for  intesfering  with  the  custody 
and  education  of  these  children." 

*  Hutcheson  v.  Richardson,  1834,  12  S.  643. 

t  A  B  r.  C  D,  1843,  6  D,  342 ;  Mackenzie  v.  Stewart,  1848,  10  D.  611. 

X  Fraser,  Pers.  and  Dom.  Rel.  vol.  i.  p.  700 ;  Sceales  v.  Sceales,  March  13,  1860, 
a»^,  vol.  iv.  p.  575. 
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that,  assuming  the  practice  of  the  Oommissarj  Court  to  have  been  ii^iat  the  defender 
alleges  it  was,  the  terms  of  the  Court  of  Session  Act  are  sufficient  to  supersede  the 
necessity  for  serving  a  list  of  witnesses  upon  the  opposite  party.  That  Act  allows  the 
trial  to  proceed  before  a  Judge  in  the  same  way  as  an  ordinary  jury  cause,  and  since 
then,  if  [828]  ^^^^  previously,  the  practice  has  been  the  same  as  in  jury  trials,  where 
there  is  no  interchange  of  lists  of  witnesses. 

The  second  objection  was,  that  before  disposing  of  the  merits  of  the  case  there  ou^t 
to  be  a  judicial  examination  of  the  parties.  But  I  am  of  opinion  that  there  are  no 
sufficient  grounds  to  justify  that  unusual  course.  There  is  no  allegation  of  the  exist- 
ence of  occult  facts  requiring  to  be  cleared  up  by  the  evidence  of  the  parties,  or  of  any 
peculiarity  to  take  the  case  out  of  the  ordinary  rule. 

A  third  preliminary  question  has  been  raised  by  the  defender's  motion  to  be  allowed 
to  lead  additional  evidence,  the  object  being  to  prove  that  he  is  constitutionally  of  s 
very  excitable  and  nervous  temperament,  tending  to  produce  extreme  irritability  of  dis- 
position, although  he  is  not  actually  insane.  I  am  of  opinion  that  this  motion  ooghi 
not  to  be  granted.  What  is  thus  sought  to  be  proved  by  the  defender  is  not  disputed 
by  the  pursuer,  and  is  already  established  by  the  evidence. 

The  only  question  of  real  importance  is  on  the  merits  of  the  case.  The  pursaer 
seeks  for  a  decree  of  separation  and  aliment,  on  the  ground  of  her  husband's  crael 
treatment,  and  the  law  does  not  readily  give  effect  to  a  demand  of  that  kind  There 
are  many  ways  in  which  a  husband  may  inflict  considerable  cruelty  on  his  wife  without 
her  being  legally  entitled  to  obtain  a  decree  of  separation  and  aliment.  Husbands  and 
wives  take  each  other  for  better  or  for  worse,  and  the  cruelty  must  be  of  an  aggravated 
character  to  entitle  a  wife  to  a  judicial  separation.  Of  course,  if  acts  of  gross  cmikj 
are  distinctly  proved,  that  will  be  enough,  and  if  we  find  a  case  of  that  kind  established 
here,  it  will  be  preferable  not  to  speculate  upon  the  abstract  question,  what  predae 
degree  of  cruelty  may  be  required  to  entitle  a  wife  to  the  remedy  of  separation  and 
aliment. 

I  proceed,  therefore,  to  consider  the  evidence,  and,  in  the  first  place,  I  rema^  that 
there  are  some  circumstances  which,  prima  facMy  are  not  favourable  to  the  pnrsner^i 
chance  of  success.  The  parties  were  married  so  long  ago  as  1847.  They  have  had  eight 
children.  The  defender  is  not  merely  above  the  common  rank  in  point  of  fortune  and 
social  position,  but  also  in  education  and  intellectual  ability.  He  was  highly  di&- 
tinguiahed  as  a  scholar,  and  was  in  all  respects  entitled  to  the  position  he  for  some 
time  held  as  a  Member  of  Parliament  We  have  no  history  of  the  married  life  of  the 
parties  prior  to  1859.  It  appears,  however,  that  the  defender  had  been  for  some 
months  in  a  lunatic  asylum,  and  had  been  discharged  cured  in  1853.  But  althon^  it 
is  clearly  proved  that  he  is  a  person  of  excitable  and  irritable  disposition,  it  is  nos 
alleged  that  since  1853  he  has  been  of  unsound  mind,  or  that  he  is  now  insane.  We 
must,  therefore,  regard  him  as  a  sane  man,  and  that  indeed  is  part  of  his  own  case. 

Subsequent  to  1859,  we  find  that  the  defender  frequently  used  bad  language 
towards  his  wife ;  addressing  her  by  such  epithets  as  "  blackguard,"  "  fool,"  "  vagabond,^ 
and  ''liar."  It  is  proved  that  in  1862  he  locked  her  into  the  drawing-room,  and 
behaved  in  a  very  violent  manner,  which  so  greatly  alarmed  the  pursuer  that  she 
escaped  by  a  window,  and  in  consequence  of  his  threats  left  her  home,  from  which  she 
remained  absent  for  several  months.  It  does  not  appear  what  were  the  precise  acts  of 
violence  committed  by  the  defender  on  the  occasion  when  the  pursuer  so  left^  but  the 
fact  that  she  was  constrained  to  leave  is  of  great  importance,  because  it  led  to  the 
defender  afterwards  writing  to  her  a  letter,  in  which  he  says — (Here  his  Lordship  read 
the  greater  part  of  the  letter  from  the  defender  to  the  pursuer,  quoted  above). 

This  letter  proves,  under  the  defender's  own  hand,  first,  that  he  was  conscious  that 
his  wife  had  good  cause  for  leaving  him ;  and  secondly,  that  upon  her  consenting  to 
give  him  a  "  final  trial,"  he  engaged,  if  that  trial  failed,  to  acquiesce  in  a  separation. 
I  think  this  very  important  when  taken  in  connection  with  what  is  proved  to  hare 
followed  upon  it.  The  pursuer  did  return  to  the  defender's  house  in  compliance  wi& 
his  earnest  solicitation,  but  it  is  distinctly  proved  that,  after  her  return,  his  conduct 
towards  her  was  not  improved.  On  the  contrary,  the  evidence  shews  that  he  was  in 
the  habit  of  threateneng  her  in  a  violent  manner,  and  using  tones  and  gestures  such  as 
to  alarm  the  whole  household. 

In  this  manner  things  went  on,  until  at  length  on  26th  July  1869,  after  some 
[829]  altercation  in  the  drawing-room,   it  is  proved  that  the  defender  struck  the 
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pursuer  (who  had  left  the  drawing-room  and  was  then  on  the  staircase)  several  violent 
blows  upon  the  head  with  his  clenched  fist  The  pursuer  fell,  and  was  taken  up  in- 
sensible, and  continued  in  a  helpless  state  for  some  time  afterwards.  On  her  recovery 
she  left  the  house,  and  has  since  lived  apart  from  the  defender.  It  is  distinctly  proved 
that  it  was  not  a  single  blow  which  the  defender  struck  the  pursuer,  but  repeated  and 
violent  blows,  and  I  regard  this  assault  as  not  only  serious  in  itself,  but  serious  also  as 
an  indication  of  the  sort  of  treatment  the  pursuer  might  expect  at  the  defender's  hands, 
if  she  continued  to  reside  with  him.  It  was  urged  in  his  behalf  that  the  blows  could 
not,  in  themselves,  have  been  very  severe,  as  it  was  not  proved  that  they  left  any 
external  marks ;  but  that  is  so  far  from  being  conclusive,  that  we  have  had  experience, 
in  the  Justiciary  Court,  of  eases  even  of  death  from  blows  on  the  head  which  left  no 
outward  mark. 

Now,  we  must  couple  this  assault,  like  that  which  had  occurred  in  1862,  with  a 
letter  written  by  the  defender.  It  is  dated  26th  July  1869— (Here  his  Lordship  read 
the  greater  part  of  the  letter  from  the  defender  to  the  pursuer's  brother,  quoted  above). 

Here  then  we  have  the  defender's  own  statement,  written  at  the  time,  to  the  effect 
that  what  he  had  done  was  the  result  of  deliberate  premeditation,  and  the  letter  not 
only  contains  an  attempted  justification  of  his  conduct,  but  I  think  it  also  pretty  plainly 
indicates  that  the  pursuer  might  expect  a  repetition  of  the  same  treatment  in  the  event 
of  her  coming  back  to  live  with  him. 

The  defender,  however,  now  endeavours  to  excuse  himself,  upon  two  grounds.  In 
the  first  place,  he  contends  that  his  conduct  was  the  result  of  provocation,  sufficient  to 
justify  a  person  of  his  peculiar  temperament.  Now,  I  have  carefully  examined  the 
evidence,  to  ascertain  if  there  is  any  foundation  for  the  defence  of  provocation,  but  so 
far  from  that  being  established,  I  think  it  very  remarkable  that,  throughout  the  whole 
proof,  there  is  nothing  to  shew  that  the  pursuer  ever  lost  her  temper  towards  the 
defender,  or  addressed  him  in  unkind  or  unbecoming  language.  Her  conduct  through- 
out appears  to  have  been  unimpeachable.  No  doubt  she  is  alleged  to  have  said  on  one 
occasion  to  the  defender,  "  you  are  mad,"  but  even  if  she  did  so  (and  I  think  it  not 
improbable  that  she  did),  it  does  not  follow  that  she  meant  oiTensively  to  tax  him  with 
being  insane.  To  say  "  you  are  mad,"  or  "  are  you  mad,"  is  a  hyperbolical  form  of 
expression  which  we  know  to  be  often  used  towards  one  whom  the  speaker  merely 
means  to  say  is  acting  unreasonably.  It  is  not  surprising  if  such  words  involuntarily 
escaped  from  the  pursuer  in  the  circumstances ;  and  these  are  the  only  words  on  which 
the  defence  of  provocation  is  founded.  I  am  humbly  of  opinion  that,  assuming  them 
to  have  been  used,  they  are  wholly  insufficient  to  justify  the  defender's  conduct  towards 
the  pursuer. 

But  then  it  was  argued  that  the  defender  is  so  nearly  insane,  and  constitutionally 
so  excitable  that  his  conduct  admits  of  being  excused,  even  although  it  would  have 
been  otherwise  ui^justifiable.  Of  course,  if  he  is  insane,  the  pursuer  cannot  obtain  the 
remedy  which  she  seeks  by  this  action.  But  then  there  is  no  averment  of  insanity 
made  on  behalf  of  the  defender.  It  is  part  of  his  case  that  he  is  a  sane  man,  and  there 
is  neither  evidence  nor  allegation  to  the  contrary.  It  would  surely  be  very  anomalous 
to  hold,  in  an  action  of  this  kind,  that  a  husband's  ill-treatment  of  his  wife  must  be 
allowed  to  continue,  because,  although  sufficiently  in  possession  of  his  reason  to  be 
responsible  for  his  actions,  he  is  constitutionally  so  near  the  verge  of  insanity  that  the 
woman  when  she  married  him  could  expect  nothing  better  than  the  treatment  she  has 
received.  I  am  of  opinion  that  we  cannot  listen  to  such  a  defence.  The  defender  not 
being  insane,  the  pursuer  has  no  other  remedy  against  his  ill-usage  than  the  present 
action,  and  although  a  wife  must  unquestionably  take  the  risk  of  having  a  good  deal 
to  bear  from  her  husband,  I  am  not  prepared  to  say  that  she  must  submit  to  treatment 
such  as  the  pursuer  has  experienced,  and  would  be  again  exposed  to  if  compelled  to 
return  to  her  husband ;  and,  on  the  whole,  I  have  no  doubt  whatever  that  we  should 
adhere  to  the  Lord  Ordinary's  judgment  on  this  branch  of  the  case. 

[830]  There  is  another  question,  however,  viz.  whether  the  pursuer  is  entitled  to  the 
custody  of  her  youngest  child,  who  is  between  four  and  five  years  of  age,  and  upon  that 
point  I  find  myself  unable  to  concur  with  the  Lord  Ordinary. 

It  does  not  follow  that  because  a  wife  obtains  a  judicial  separation  and  aliment  from 
her  husband,  she  is  entitled  to  take  all  or  any  of  her  pupil  children  away  with  her. 
No  doubt  this  Court  possesses  very  large  discretionary  powers  at  common  law  in 
questions  of  this  kind,  but  these  powers  require  to  be  exercised  with  great  caution. 


892  STEUART  V.  STEUART  [l870]       VHt  KACPHSBSOK,  8S1. 

The  effect  of  removing  this  child  from  the  defender's  custody  would  be  to  deprive  it  of 
the  society  of  its  brothers  and  sisters,  and  I  know  of  no  authority,  nor  do  I  see  any 
sufficient  reason  for  placing  it  under  the  mother's  care  merely  because  it  is  in  pupillarity. 
It  is  now  beyond  the  period  of  infancy,  and  it  is  not  said  that  there  is  danger  either  to 
its  health  or  morals  in  allowing  it  to  remain  with  the  father.  He  may  not  be  the  best 
possible  guardian  for  the  child,  but  he  is  the  natural  and  legal  guardian,  and  I  do  not  | 

see  sufficient  grounds  to  warrant  our  interfering  to  deprive  him  of  its  custody.  ! 

Lord  Ardmillan. — On  the  preliminary  questions  I  am  of  the  opinion  just  expressed,  j 

and  have  nothing  to  add.  * 

It  never  can  be  on  doubtful  views,  or  on  light  grounds,  that  this  Court  will  ordain 
or  sanction  the  separation  of  husband  and  wife,  united  as  they  are  by  the  most  sacied  | 

and  the  most  abiding  of  human  contracts.  I  quite  appreciate  the  strength  of  the 
observations  made  by  the  reclaimer's  counsel  on  this  point.  On  the  other  hand,  scmtiOj 
or  cruelty  of  conduct,  is  a  legal  ground  of  separation.  But  the  Court  must  caiefuDy 
consider  the  nature,  and  the  degree,  and  the  probable  consequences,  of  the  cruelty  proved. 

That  two  married  persons  live  unhappily, — ^that  the  cause  of  unhappiness  is  ihe 
unkindness,  the  passion,  the  rudeness,  the  offensive  and  even  violent  language  of  the 
husband,  or  of  the  wife — cannot  support  a  demand  for  judicial  separation.  Those  who 
take  each  other  for  better  or  for  worse  must  make  up  their  minds  to  bear  and  to  f orbeir. 
It  is  their  duty  to  do  so. 

Nor  will  mere  threats  of  personal  violence,  even  though  fierce  and  frequent,  if  they 
have  never  been  followed  by  any  act  of  violence,  be  always,  or  necessarily,  sufficient  to 
sustain  the  action.  In  such  a  case  it  is  a  question  for  judicial  consideration  whether 
the  threats  were  serious,  or  indicative  of  malignity  of  purpose,  or  likely  to  be  foUowed 
by  dangerous  consequences. 

But  where  there  have  been  repeated  threats  on  the  part  of  a  passionate  man  against 
his  wife,  and  these  have  been  followed  by  actual  personal  violence  to  her — proving  that 
there  is  good  ground  for  apprehending  danger  to  person,  and  it  may  be  even  to  life- 
then  separation  is  the  legitimate  and  appropriate  result.  The  law  then  interposes  for 
protection.  It  is  in  such  circumstances  the  right  of  the  wife  to  obtain  protection,  and 
it  is  better  for  both  parties  that  they  should  separate. 

Looking  to  the  proof  in  this  case — on  the  details  of  which  I  do  not  wish  to  dwell—         i 
I  feel  compelled  to  say  that,  in  my  opinion,  threats  followed  by  actual  violence  of  a 
serious  character  have  been  clearly  instructed.     If  there  were  no  excuse  for  the  defender's 
conduct,  if  his  Violent  language  and  acts  are  attributable  to  no  other  cause  than  fuiioos 
passion,  I  should  be  of  opinion  that  Mrs.  Steuart  is  entitled  to  the  protection  of  the  law 
against  such  danger.     But  the  defence  is  that  the  state  of  the  defender's  heal^ 
especially  his  mental  health,  is  such  as  to  excuse  or  alleviate  his  conduct.     This  was 
urged  on  us  at  the  bar,  and  this  is  pleaded  on  record.     If  it  be  true,  then  it  is  manifest 
that  personal  violence  towards  the  pursuer  is  the  result,  or  consequence,  of  the  de- 
fender's state  of  health, — a  result  which  it  is  not  in  his  power  to  prevent.    Assuming 
the  truth  of  the  defender's  averments,  it  is  obvious  that  threats  and  acts  of  violence 
must  be  anticipated  as  the  natural,  probable,  and  indeed  almost  unavoidable  conse- 
quence of  a  meeting  between  the  pursuer  and  the  defender.     Provocation  is  alleged, 
but  it  has  not  been  instructed.     Indeed,  the  contrary  has  been  proved.     The  husband 
received  no  provocation  which  can  excuse  violence,  but  unfortunately  he  cannot  control 
his  passion.     It  is  said  that  the  defender's  violent  passion  and  want  of  self-control  is 
the  effect  and  consequence  of  mental  disorder,  [831 J  ^^^  ^^^^  ^^^  defender  could  not 
restrain  his  violence  towards  the  pursuer.     If  so,  then  continued  cohabitation  in  the 
married  state  must  be  necessarily  dangerous  to  the  wife.     The  imminence,  or  the  extent, 
of  the  hazard  I  am  not  able  to  estimate.     It  cannot  be  otherwise  than  very  considerable. 
Less  provocation  on  the  part  of  the  pursuer  could  scarcely  be  given ;  more  self-control 
on  the  part  of  the  defender,  we  are  assured  that  we  cannot  expect.     But  the  next  blow 
on  the  head  may  be  followed  by  more  serious  consequences ;  and  I  am  not  prepared  to 
accept  the  responsibility  of  exposing  this  lady  to  the  danger.     Indeed,  I  believe  that 
separation  will  be  for  the  benefit  of  the  defender  himself,  for  whose  position  I  feel  mudi 
sympathy.     He  is   well   known   as  a  gentleman   of   distinguished  acquirements  and 
abilities,  and,  in  any  view  of  the  case,  is  greatly  to  be  pitied.     It  is  said  that  he  is  very 
excitable,  and  that  appears  to  be  true ;  but  it  is  not  denied  that  he  is  responsible.     To 
withhold  from  him  a  cause  and  occasion  of  excitement  would  be  for  his  good.     Preven- 
tion is  better  than  cure,  and  much  better  than  punishment 
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If  the  defender  was  fully  and  really  insane,  the  pursuer  might  obtain  protection  in 
another  manner.  But  the  defender  is  not  alleged  to  be  insane.  That  is  denied.  There- 
fore, that  other  remedy  is  excluded,  and  the  protection  which  the  pursuer  now  seeks  in 
this  action  of  separation  and  aliment  is  the  only  protection  which  can  avail  her.  I  am 
of  opinion  that  the  decision  of  the  Lord  Ordinary  in  Ker  favour  is  right 

On  the  second  point,  in  regard  to  the  custody  of  the  youngest  child,  now  about  four 
years  old,  I  have  felt  some  difficulty.  I  do  not  think  that  the  law  of  Scotland  recognises 
in  all  its  severity  the  patriapotestas  of  the  Roman  law.  I  am  of  opinion  that,  on  certain 
well  understood  grounds,  and  within  certain  well  defined  limits,  this  Court  has  power  to 
interpose,  and  to  regulate  the  custody  of  a  pupil  child. 

But  the  interest  of  the  child  in  life,  health,  or  morals,  must  be  to  some  extent 
endangered  before  the  Court  can  interfere  with  the  father's  right  of  custody.  It  appears 
to  me,  from  the  proof  before  us,  that  the  defender  did  not  threaten  or  offer  violence  to 
the  children,  but  was  kind  to  them ;  and,  indeed,  this  youngest  child  in  particular  seems 
to  have  been  an  object  of  his  affection.  I  feel  that  to  refuse  to  the  mother  the  custody 
of  this  young  child  must  be  a  great  distress  to  her,  and  I  have  had  some  hesitation  on 
the  point  But  I  cannot  differ  from  what  Lord  Deas  has  said.  The  rule,  as  a  general 
rule,  is  settled,  and  notwithstanding  his  conduct  to  the  mother,  we  have  no  reason  to 
dread  injury  to  the  health  or  morals  of  the  child.  To  leave  his  wife  with  the  defender 
were  to  subject  him  to  an  influence  exciting  and  tempting  him  to  violence  towards  her. 
To  leave  his  little  child  in  his  house  is,  or  may  well  be,  to  introduce  a  soothing  in- 
fluence to  cheer  the  darkness,  and  mitigate  the  bitterness  of  his  lot,  and  bring  out  the 
better  part  of  his  nature. 

Lord  Kinloch. — I  am  of  opinion  that  the  preliminary  points  started  by  the  de- 
fender are  untenable.  (1)  I  think  the  practice  of  the  Court  under  the  recent  statutes 
has  abolished  the  necessity  of  serving  a  list  of  witnesses  on  the  other  party.  (2)  I  think 
the  case  not  one  for  a  judicial  examination  of  the  parties ;  and  that  the  proposal  is  simply 
an  attempt  to  supplement  the  evidence  by  examining  the  parties  as  witnesses,  contrary 
to  the  subsisting  law.  (3)  I  think  the  defender  did  not  lay  sufficient  grounds  for  pro- 
longing the  case  in  order  to  examine  additional  witnesses. 

On  the  merits  of  the  case,  I  am  of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  is  well  founded,  and  ought  to  be  affirmed,  as  far  as  it  pronounces  decree  of 
separation  in  favour  of  the  pursuer.  It  is  clearly  proved  by  the  evidence  that  for  several 
years  the  defender  has  conducted  himself  towards  the  pursuer  in  a  contumelious  and 
abusive  manner,  applying  to  her  opprobrious  and  offensive  expressions,  and  on  several 
repeated  occasions  threatening  her  with  personal  violence,  under  various  forms — to  slap 
her,  to  kick  her,  to  knock  her  down.  It  is  proved  that  at  last^  on  26th  July  1869,  he 
actually  struck  her  several  blows  on  the  head,  with  the  effect,  if  not  of  rendering  her 
wholly  unconscious,  of  certainly  producing  for  the  time  a  by  no  means  trifling  bodily 
"^j^'y*  [832]  These  blows  were  given  by  him  in  anger,  and  with  the  intention  of 
correcting  her  (as  he  called  it),  for  what  he  considered  wrong  in  her  conduct  He 
owned  and  justified  the  proceeding  on  this  ground  in  a  letter  written  by  him  to  her 
brother  on  the  very  day  of  the  occurrence. 

I  consider  this  to  amount  to  cruelty  in  the  legal  sense,  entitling  the  pursuer  to  a 
judicial  separation  from  her  husband.  The  case  comes  within  the  category  of  personal 
violence  actually  suffered,  and  for  the  future  reasonably  apprehended,  which  I  consider 
to  be  a  clear  ground  for  such  a  separation.  The  pursuer  is  not  bound  to  live  with  a 
husband  from  whom  a  repetition  of  the  personal  assult  of  the  26th  July  1869  is  a  matter 
of  not  unreasonable  anticipation. 

It  has  often  been  decided  that  contumelious  and  abusive  conduct,  if  confined  to 
mere  words,  and  not  involving  personal  violence,  actual,  or  reasonably  apprehended, 
will  not  suffice  to  warranii  a  separation.  This  proceeds  on  the  principle  that  what 
merely  wounds  the  feelings  is  not  a  sound  reason  for  dissolving  a  union  of  which  the 
maintenance  is  justly  held  so  important  But  even  here  a  case  may  occur  in  which  the 
conduct  of  the  husbismd,  though  involving  no  direct  personal  violence,  has  so  injured 
the  health  of  the  maltreated  wife,  as  rightly  to  fall  within  the  same  category;  and 
properly  to  be  considered  as  inferring  personal  injury,  although  differently  sustained. 
A  case  of  this  kind  seems  recently  to  have  occurred  in  the  English  Courts ;  *  and,  so 
far  as  I  can  gather,  to  have  been  decided,  and  I  think  rightly,  to  this  effect 

*  Milford  V.  Milford,  Dec.  18,  1866,  L.  B.  1  Prob.  &  Div.  295. 
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The  present  case  is  attended  with  so  much  the  less  difficulty  that  it  presents  actual 
personal  violence,  first  threatened,  and  afterwards  inflicted  It  is  unnecessary  to  inquire 
how  we  should  have  dealt  with  the  case  had  there  heen  merely  threats,  never  followed 
up  to  execution.  Much  would,  in  such  a  case,  depend  on  the  character  to  he  ascribed 
to  the  expressions  used,  as  either  serious  menaces  or  idle  words.  It  is  impossible  to  say 
that  a  woman  is  bound  in  all  cases  to  wait  till  either  she  loses  her  life  or  sustains  actual 
personal  injury.  In  the  present  case  the  threats  were  fulfilled.  A  serious  personal 
injury  was  actually  sustained.  No  one  can  say  that,  if  the  parties  continue  to  live 
together,  the  like  may  not  again  occur.  I  am  clearly  of  opinion  that  the  pursuer  is  not 
bound  to  subject  herself  to  this  risk.  I  conceive  the  risk  by  no  means  a  trivial  one.  I 
do  not  think  risk  to  life  by  any  means  an  exaggerated  form  of  expressing  it  But  it  is 
not  necessary  to  rate  it  so  high.  Personal  violence,  in  any  form,  the  pursuer  is  not 
bound  to  submit  to  from  her  husband.  And  the  reasonable  apprehension  of  such  is  a 
sufficient  ground  of  separation*  It  is  fortunate  that  the  defender's  notions  as  to  marital 
rights  of  chastisement  receive  no  countenance  whatever  from  the  law  of  the  country. 

The  defender  sought  to  justify  his  conduct  on  the  ground  of  provocation.  I  consider 
him  to  have  wholly  failed  in  establishing  any  provocation  which,  even  in  a  moral  point  of 
view,  would  so  much  as  alleviate  the  wrong.  The  parties  may  have  differed  on  some  points 
of  domestic  economy ;  but  I  see  nothing  in  the  conduct  of  the  pursuer  to  have  justified 
even  derogatory  language.  It  is  extravagant  and  ludicrous  to  say  that  anything  that 
occurred,  or  even  that  could  conceivably  hieive  occurred,  was  a  justification  to  the  pursuer 
for  striking  a  woman,  and  that  woman  a  lady  and  his  wife. 

His  main  ground  of  justification  lay  in  the  peculiarity  of  his  lumper,  which  he  said 
was  of  the  most  excited  character,  but  little  removed  from  insanity,  though,  he  admitted, 
not  coming  up  to  it  I  think  he  rightly  describes  his  temper.  There  are  circumstances 
in  his  previous  history  going  far  to  account  for  it  Admittedly  he  is  not,  and  was  not 
at  the  time  of  the  outrage,  insane,  so  as  to  exempt  him  from  responsibility.  This  being 
so,  the  peculiarity  in  his  temper,  so  far  from  forming  a  defence  in  the  present  case, 
seems  to  me  to  afford  an  additional  reason  for  the  separation,  just  because  it  presents  an 
additional  element  of  risk.  We  are  not  sitting  here  to  judge  of  the  defender's  conduct  j 
in  a  merely  ethical  point  of  view,  or  to  guage  the  measure  of  his  moral  responsibility 
relatively  to  other  men.  The  thing  which  we  have  here  to  consider  is  the  risk  run  by 
the  [833]  pursuer  of  personal  violence  from  the  defender's  hands.  Any  peculiarity  in  the 
temper  or  habits  of  the  defender  which  tends  to  increase  the  risk  strengthens  the 
demand  for  separation.  If  the  personal  violence  committed  by  a  husband  on  his  wife 
was  committed  under  intoxication,  it  would  be  no  defence  to  say  that  his  habits  of 
intoxication  were  inveterate  and  uncontrollable.  It  would  be  exactly  the  reverse  of  a 
defence.     So,  I  think,  in  this  plea  of  the  defender. 

I  cannot,  therefore,  have  any  doubt  that  the  Lord  Ordinary  has  rightly  pronounced 
a  decree  of  separation.  Nor  is  there,  as  I  think,  any  room  for  contending  that  more 
than  a  due  amount  of  yearly  aliment  has  been  awarded  to  the  pursuer. 

The  question  whether  the  pursuer  is  entitled  to  have  the  custody  of  the  youngest 
child,  a  girl  of  four  years  old,  is  attended,  I  think,  with  more  difficulty.  Unquestionably 
it  is  the  general  rule,  in  the  case  of  lawful  children,  that  the  father  has  their  custody 
and  place  of  residence  entirely  under  his  control ;  and  it  is  matter  of  decision  that  he 
does  not  forfeit  this  privilege  by  his  wife  being  judicially  separated  from  him  on  account 
of  his  cruelty.  When  the  Conjugal  Rights  Act  empowers  the  Court,  in  the  decree  of 
separation,  ''  to  make  such  provision  as  to  it  shall  seem  just  with  respect  to  the  custody, 
maintenance,  and  education  of  any  pupil  children  of  the  marriage,"  it  is  difficult  to  hold 
it  as  intending  to  confer  on  the  Court  an  unlimited  discretion  to  act  in  this  matter 
according  to  what  they  think  expedient,  or  to  do  more  than  empower  them  to  exercise 
their  ordinary  jurisdiction  in  the  form  of  a  special  branch  of  the  decree  of  separation,  in 
place  of  in  a  separate  process.  The  statute  clearly  intended  the  jurisdiction  to  be 
exercised  with  reference  to  the  special  state  of  things  disclosed  in  the  process  of 
separation.  But  I  think  the  Court  must  apply  to  these  circumstances  the  ordinary 
principles  governing  their  jurisdiction  in  these  matters.  The  custody  of  a  child  can  only 
be  denied  to%  father  where  there  'is  reasonable  ground  for  apprehending  danger  to  the 
morals  or  personal  safety  of  the  child.  I  do  not  think  that  on  either  point  this  can  be 
justly  predicated  in  the  present  case.  There  is  no  reason  to  believe  that  the  defender 
either  has  in  times  past,  or  will  for  the  future,  behave  unkindly  to  his  childr^i. 
His  conduct  towards  his  wife  has  been  wholly  exceptional  and  personaL     I  am  of 
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opinion,  therefore,  that  the  custody  of  this  child  cannot  be  taken  from  the  father,  and 
that  on  this  point  the  interlocutor  of  the  Lord  Ordinary  should  be  altered. 

The  Lord  President  concurred. 

The  following  interlocutor  was  pronounced : — "  Recall  the  interlocutor,  in  so  far  as 

it  *  finds  that  the  pursuer  is  entitled  to  the  custody  of  M S ,  the  youngest  child 

of  the  marriage,  till  further  orders ;  and  ordains  the  defender  to  pay  to  the  pursuer,  in 

name  of  aliment  of  the  said  M S ,  the  sum  of  £50  sterling  per  annum,  payable 

in  the  same  manner  and  at  the  same  terms  as  the  above  sum  of  £500  per  annum,  and 

with  interest  at  5  per  cent,  during  the  non-payment,  and  that  while  the  said  M 

8 remains  in  the  pursuer's  custody : '  Quoad  ultra  adhere  to  the  said  interlocutor, 

and  find  the  defender  liable  in  additional  expenses,  and  remit,"  &c. 

Mackenzie,  Innes,  &  Logan,  W.S. — Maitland  &  Lyon,  W.S. — Agents. 

[Approved,  Symington  v,  Symington,  1874, 1  R.  871.] 


No.  164.  VIII.  Macpherson,  833.     8  June  1870.     1st  Div.— Lord  Mure. 

Walter  Henderson,  Pursuer. — Millar — Thorns. 
The  North  British  Railway  Company,  Defenders. — Sol-Gen,  Clark — 

MLaren, 

Process — Proof — Witness — Statute  17  ^  18  Victoriay  cap.  34 — Act  of  Sederunt  IQth 
February  1841,  section  17. — Commission  granted  to  take  the  evidence  of  a  medical 
witness  residing  in  England,  although  not  unable  to  attend  the  trial  by  reason  of 
age  or  permanent  infirmity. 

[834]  ^^is  '^^  ^^  action  at  the  instance  of  a  contractor  and  commission-agent 
in  Glasgow,  to  recover  damages  for  personal  injury  sustained  in  a  collision  while 
travelling  to  London  on  the  defenders'  railway. 

One  of  the  pursuer's  witnesses  was  Dr.  Russell  Reynolds,  of  London,  who  attended 
him  immediately  after  the  accident,  and  he  moved  the  Lord  Ordinary  to  be  allowed  to 
examine  Dr.  Reynolds  on  commission,  by  means  of  adjusted  interrogatories,  stating  that 
the  witness  had  declined  to  attend  the  trial  on  the  score  both  of  great  personal  in- 
convenience and  also  of  danger  to  his  patients,  and  had  intimated  that,  in  the  event  of 
his  attendance  not  being  dispensed  with,  the  terms  he  should  expect  to  receive  were  not 
less  than  14s.  per  mile,  the  rate  charged  by  Fellows  of  the  Royal  College  of  Physicians 
when  required  to  leave  London. 

The  pursuer's  motion  was  opposed  by  the  railway  company,  who  contended  that  the 
procedure  was  regulated  by  the  17th  section  of  the  Act  of  Sederunt  of  16th  February 
1841,  in  terms  of  which  the  deposition  of  a  witness  can,  in  a  jury  cause,  only  be  taken 
on  commission  where  the  witness  is  beyond  the  reach  of  the  process  of  the  Court,  or 
unable  to  attend  the  trial  by  reason  of  age  or  permanent  infirmity.  But  Dr.  Reynolds 
was  not  beyond  the  reach  of  process  of  the  Court,  because,  under  the  Act  17  &  18 
Victoria,  cap.  34,  the  Court  might  competently  grant  wanunt  to  compel  his  attendance 
on  the  usual  terms.  Mere  personal  inconvenience  or  hardship  was  no  ground  on  which 
to  evade  the  discharge  of  a  public  duty. 

The  Lord  Ordinary  reported  the  case. 

At  advising, — 

Lord  President. — In  the  circumstances  of  this  case  I  have  no  difficulty  in  granting 
the  pursuer's  motion.  The  question  is  not  so  much  whether  we  should  grant  commis- 
sion to  take  the  evidence  of  the  witness  as  whether  we  should  grant  warrant  to  compel  his 
personal  attendance  at  the  trial 

Ifow,  the  granting  of  a  warrant  of  citation  commanding  the  attendance  of  a  witness 
heyond  the  jurisdiction  of  the  Court  is,  by  the  Act  17  &  18  Victoria,  c.  34,  left  entirely 
to  the  discretion  of  the  court.  The  Ist  section  of  the  statute  provides  that  if  it  shall 
appear  to  the  court  that  it  ib  proper  to  compel  the  personal  attendance  at  any  trial  of  a 
witness  who  may  not  be  within  the  jurisdiction  of  the  Court,  it  shall  be  lawful  for  the 
Court,  **  if  in  their  discretion  it  shall  so  seem  fit,"  to  order  his  attendance. 
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It  seems  to  me  quite  plain  that  it  was  foreseen  by  the  Legislature  that  cases  might 
occur  in  which  it  would  not  be  proper  to  compel  the  attendance  of  a  witness  residing  in 
another  part  of  the  kingdom ;  cases,  for  instance,  in  which  his  enforced  absence  ^om 
the  place  of  his  residence  might  prove  detrimental  to  the  public  serriee;  andihe 
statute,  by  section  5,  expressly  enacts  that  nothing  therein  contained  shall  alter  or  affect 
the  power  of  the  different  Courts  to  which  it  applies,  *^  to  issue  a  commission  for  tlie 
examination  of  witnesses  out  of  their  jurisdiction  in  any  case  in  which,  notwithstanding 
this  Act,  they  shall  think  fit  to  issue  such  commission.'' 

Under  the  Act,  therefore,  it  will  always  be  a  question  of  expediency,  within  ti» 
discretion  of  the  Court,  whether  the  evidence  of  a  witness  residing  out  of  the  ju^i8di^ 
tion,  but  within  the  United  Kingdom,  should  be  taken  by  commission,  or  whethei  his 
personal  attendance  should  be  required. 

In  this  instance  we  are  informed,  and  have  also  reason  to  know  otherwise,  that  the 
witness,  Dr.  Russell  Reynolds,  is  in  very  large  practice  as  a  physician  in  London,  and 
to  bring  him  here  to  attend  this  trial  would  not  only  be  a  source  of  loss  and  ineoo- 
venience  to  himself,  but  would  almost  certainly  be  attended  with  disastrous  consequenes 
to  some  of  his  numerous  patients.  It  might,  no  doubt,  be  more  satisfactory  that  Dr. 
Reynolds  should  appear  to  give  his  testimony  in  open  Court,  but  that  consideration  is  fsr 
outweighed  by  the  other  to  [835]  which  I  have  alluded,  and  I  have  therefore  no  difficnitjiB 
coming  to  the  conclusion  that  we  should  appoint  his  evidence  to  be  taken  by  commiBskm. 

The  other  Judges  concurred. 

The  Lord  Ordinary  thereafter  pronounced  the  following  interlocutor: — " Having 
heard  counsel  on  the  motion  of  the  pursuer  to  examine  Dr.  Russell  Reynolds,  of  London, 
upon  the  matters  stated  in  the  record,  upon  commission,  and  having  advised  with  the 
First  Division  of  the  Court,  allows  Dr.  Russell  Reynolds  to  be  examined  on  said  matten 
on  commission,  and  grants  commission  to  Mr.  James  T.  Anderson,  whom  failing,  to  Mr. 
John  R.  Davidson,  both  barristers  in  London,  to  take  the  deposition  and  examination  of 
Dr.  Russell  Reynolds  accordingly,  and,  of  consent  of  parties,  dispenses  with  intff- 
rogatories,  the  commission  to  be  reported  quamprtmum." 

Lindsay  &  Paterson,  W.S. — Dalmahot,  Wood,  &  Cowan,  W.S. — Agents. 


No.  165.  VIII.  Maophsbson,  835.     9  June  1870.     Exchequer,  1st  Di?.- 

Lord  Ormidale,  B. 

Thb  Riqht  Honourable  The  Eabl  of  Breadalbans,  Gomplainer  and 

Pursuer. — D.--P.  Gordon — Adam. 

The  Right  Honourable  The  Lord  Advocate  and  The  Soucitor  of 

Inland  Revenue  for  Scotland,  Respondents  and  Defenders. — 

SoL'Gen.  Clark — BiUherfurd, 

Entail— Suecession-^Eaie  of  Duty— Statute  16  &  17  Viei.  cap.  51  (7^  Sueemm- 
Duty  Act,  1853),  section  2. — Certain  lands  were  entailed  in  1704  without  an 
effectual  prohibition  against  sales.  In  1775  the  heir  in  possession  executed  a  nev 
entail,  embracing  other  estates  held  by  him  in  fee-simple,  in  favour  of  the  same  series  of 
heirs,  with  an  effectual  prohibition  against  sales,  and  also  requiring  the  heirs  of  entail 
to  hold  the  whole  lands  under  that  entail,  and  no  other.  In  a  question  as  to  the 
succession-duties  payable  by  an  heir  of  entail  who  succeeded  after  the  second  eii!tul 
had  been  fortified  by  prescription,  held  that  he  was  to  be  regarded  as  a  penoa 
entitled  to  the  lands  by  reason  of  the  second  entail,  and  not  of  the  first. 

Queetiony  Whether,  under  a  destination  in  favour  of  **  nearest  lawful  heirs-male  whooi- 
soever,''  one  of  that  class  succeeding  another  takes  by  "  disposition,"  or  by  **  devolii- 
tion  of  law,"  in  the  sense  of  the  statute. 

Observations  on  the  mode  of  construing  an  Act  of  Parliament  imposing  a  tax  leviaUe 
throughout  the  United  Kingdom. 

On  the  8th  of  October  1866  the  sixth  £arl  of  Breadalbane,  in  terms  of  the  Sueoes- 
sion-Duty  Act  of  1853  (16  <^  17  Vict  cap.  51),*  rendered  to  the  [836]  Conumasi<mers 

*  By  section  2d  it  is  enacted,  that  "  £very  past  or  future  disposition  of  property,  bj 
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of  Inland  Revenne  an  account  of  the  income  arising  from  real  property  to  which  he  had 
become  beneficially  entitled  on  the  death  of  the  second  Marquess,  setting  forth  the  nett 
annual  value  of  the  estates,  and  that  the  sixth  £arl  was  a  descendant  of  the  great- 
great-grandfather  of  the  third  Earl,  from  whom  as  predecessor  the  property  was  derived 
under  a  deed  of  entail  executed  by  the  latter  in  1775. 

In  these  circumstances  the  sixth  Earl  was  assessed,  under  the  10th  section  of  the 
Act,  at  the  rate  of  10  per  cent,  on  the  value  of  the  succession,  calculated  in  the  manner 
provided  by  the  statute,  and  payable  by  eight  half-yearly  instalments,  in  terms  thereof. 
After  payment  of  four  of  these  instalments,  however.  Lord  Breadalbane  represented  to 
the  Commissioners  of  Inland  Revenue  that  he  ought  only  to  have  been  assessed  at  the 
rate  of  5  per  cent,  in  respect  of  certain  lands  embn^ced  by  an  entail  executed  by  the 
first  Earl  in  1704,  who,  he  contended,  was  his  "predecessor,''  in  the  sense  of  the  Act, 
in  so  far  as  these  lands  were  concerned. 

It  appeared  that  the  sixth  Earl  was  a  descendant  of  an  uncle  of  the  first  Earl,  being 
the  great-great-great-grandson  of  William  Campbell  of  Glenfalloch,  who  was  a  younger 
brother  of  Sir  John  Campbell  of  Glenorchy,  the  father  of  the  first  Earl ;  and  that  if  the 
estates  in  question  were  derived  from  him  as  predecessor,  the  duty  would  have  been  at 
the  rate  of  5  per  cent. 

The  Commissioners  of  Inland  Revenue  having  declined  to  reduce  the  assessment 
below  10  per  cent.,  and  having  threatened  proceedings  for  the  balance  of  the  duty  still 
unpaid.  Lord  Breadalbane  presented  a  note  of  suspension,  and  he  also  raised  an  action 
for  reduction  of  the  account  of  the  succession  rendered  by  himself  and  the  assessment 
following  thereon. 

The  processes  were  conjoined. 

The  pursuer  pleaded ;— (1)  In  so  far  as  regards  the  lands  contained  in  it,  and  the 
lands  acquired  in  lieu  thereof  and  in  excambion  therefor,  the  entail  of  1704  is  the 
governing  destination,  and  the  author  of  it  is  the  settlor  of  the  estates,  and  the  pre- 
decessor of  the  pursuer,  under  the  Act  16  &  17  Vict  cap.  51.  (2)  The  entail  of 
1775  not  being  in  contravention  of  the  entail  of  1704,  but  in  confirmation  thereof,  does 
not  import  a  new  settlement  of  the  said  lands. 

The  defenders  pleaded  ;-r-(l)  The  succession  is  governed  by  the  entail  executed  by 
John,  third  Earl  of  Breadalbane,  in  1775,  that  deed  being  a  new  substantive  and 
independent  entail  of  investiture  of  the  estates,  which,  in  virtue  thereof,  and  of  the 
titles  and  infeftments  following  thereon,  have  been  possessed  for  upwards  of  forty  years 
by  the  pursuer  and  his  predecessors.  (2)  The  said  John,  third  Earl  of  Breadalbane, 
being  the  pursuer's  predecessor  in  the  sense  of  ^'The  Succession-Duty  Act,  1853"  (16 
&  17  Yict.  cap.  51),  the  pursuer  is  liable,  to  the  duty  of  10  per  cent,  for  which  he  has 
been  assessed. 

The  question  thus  raised  was,  whether  the  pursuer  had  become  entitled  to  the  lands 
entailed  in  1704,  by  reason  of  that  entail,  or  by  reason  of  the  entail  of  1775. 

By  the  deed  of  entail,  containing  procuratory  of  resignation,  dated  13th  December 
^1704,  and  recorded  in  the  Register  of  Tailzies  6th  July  1705,  John,  first  Earl  of 
^Breadalbane,  bound  himself  to  resign  his  lands  and  earldom  of  Breadalbane  and  others 
for  new  infeftments  thereof,  to  be  granted  in  favoxur  of  himself  in  liferent,  and  to  his 
eldest  son,  John  Lord  Glenorchy,  and  the  heirs-male  of  the  marriage  between  him  and 
his  spouse,  Harriet  Lady  Glenorchy,  in  fee ;  "  whilks  faikieing  to  ye  other  [837]  heirs- 
reason  whereof  any  person  has  or  shall  become  beneficially  entitled  to  any  property,  or 
the  income  thereof,  upon  the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after  any  interval,  either  certainly 
or  contingently,  and  either  originally  or  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property,  or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the  commencement  of  this  Act, 
to  any  other  person  in  possession  or  expectancy,  shall  be  deemed  to  have  conferred  or 
to  csonfer  on  the  person  entitled,  by  reason  of  any  such  disposition  or  devolution,  a 

*  succession ';  and  the  term  'successor  *  shall  denote  the  person  so  entitled ;  and  the  term 

*  predecessor '  shall  denote  the  settlor,  disponer,  testator,  obliger,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived."  And  by  the 
lOth  section  it  is  enacted,  that  "There  shall  be  levied  and  paid  to  [836]  Her  Migesty, 
in  respect  of  every  such  succession  as  aforesaid,  according  to  the  value  thereof,  the 
following  duties, — that  is  to  say,"  &c. 
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male  to  be  piocreat  of  the  laid  John  Lord  GlenoK^y  his  body  in  any  other  lawM 
marriage,  and  the  heirs-male  of  their  bodie  successive,  whilks  f ailzieing,  to  Mr.  Colin 
Campbell,  also  oar  lawfuU  son,  procreat  betwixt  us  and  Mary  CJountess  of  Caithnees, 
our  last  spouse,  and  the  heirs-male  of  his  body,  whilks  faillzing  to  any  other  airs-nude 
to  be  hereafter  lawlly.  procreat  of  our  own  body,  whilks  failzieing,  to  Colin  Campbell 
of  Carquhine,  the  only  son  alyve  of  the  deceast  Colin  Campbell  of  Mochaster,  who  was 
immediat  younger  brother  to  the  deceast  Sir  John  Campbell  of  Glenorchy  our  father, 
and  the  heirs-male  of  the  said  Colin  Campbell  of  Carquhine,  his  body,  whilks  faikieing 
to  such  persons,  one  or  more,  to  be  nominat  and  designed  by  us,  the  said  John  Earle  d 
Breadalbane,  by  a  wryte  under  our  hand  any  time,  in  our  lif tyme,  etiam  in  aiticnlo 
mortis,  to  be  our  heirs  of  tailzie,  and  to  succeed  to  us  in  the  lands,  earledome,  banon;^ 
titles  of  honour,  dignity,  and  others  parlarly.  and  genlly.  @ment,  holden  of  the  Queen's 
most  excellent  Matie.  or  of  the  Laird  of  Weem,  with  and  imder  such  provisions,  oondi- 
tions,  restrictions,  and  limitations  as  to  us  shall  seem  expedient,  which  ilie  persons  so  to 
be  designed  shall  be  holden  to  performe  and  f ullfiU,  and  ye  said  wryte  shall  be  ake 
valid  and  sufficient  as  if  in  thir  presents,  and  in  the  resignation  charter  and  infeftment 
to  follow  hereupon  insert  and  ingrosst,  and  if  no  such  wryte  be  made  the  time  of  our 
decease,  or  if  it  shall  happen  the  same  to  be  revocked  or  cancelled  by  us,  or  failzieing 
of  all  the  persones  so  to  be  designed,  then  to  the  nearest  and  lawlL  heirs-male  what- 
somever  of  us,  the  said  John  £arle  of  Breadalbane,  whilks  failzieing,  to  the  said  John 
Lord  Glenorchy,  his  heirs  and  assigneys  whatsomever,  heretably  and  irredeemably,  ako 
in  fee  in  such  due  and  competent  forme  as  effeirs,  but  allwayes  with  and  under  the  pio- 
visions,  reservations,  conditions,  restrictions,  irritances,  resolute  clauses,  facultys,  and 
limitations  after-men.,  and  no  otherways." 

The  prohibitory,  irritant,  and  resolutive  clauses  of  the  said  deed  of  entail  were  m 
these  terms : — "  It  is  hereby  expressly  provided  and  declared,  and  be  it  soe  proTided 
and  declared  by  the  resignation  charters  and  infeftments  to  follow  hereon,  that  it  flhall 
be  noe  wayes  leisome  nor  lawlL  to  the  said  John,  Lord  Glenorchy,  nor  to  the  said  Jolm, 
Master  of  Glenorchy,  nor  to  the  heirs-male  of  their  bodyes,  neither  to  any  others  the 
heirs  of  tailzie  and  provision  rexive.  above-wryten,  whether  males  or  females,  suoceedin^ 
in  the  lands,  earledom,  and  estate  @speit  by  vertue  of  the  said  tailzie  and  substitatkm, 
nor  to  any  of  them,  to  sell,  annailzie,  or  dispone  the  lands,  barronys,  earledome,  and 
others  ©rehearsed,  or  any  part  or  portion  yrof,  either  irredeemable  or  under  reversicD, 
by  granting  wadsetts,  or  irifeftments  of  @rent  furth  thereof,  nor  to  break,  innovate  or 
infringe  this  present  tailzie,  nor  to  contract  nor  imdergoe  debts,  nor  to  doe  or  comniict 
any  other  fact  or  deed,  civile  or  criminal!,  whereby  the  lands,  barronys,  earledome,  or 
others  @wryten,  may  be  anywayes  apprysed,  adjudged,  evicted,  or  forfaulted  from  them, 
or  otherwayes  affected  in  prejudice  or  defraud  of  tibe  subsequent  airs  of  tailzie  and  pro- 
vision @speit  successive,  according  to  the  order  and  substitution  above  exprest,--all 
which  deeds  are  not  only  hereby  declared  void  and  null  by  way  of  exception  or  r^j 
without  declarator,  in  soe  far  as  the  samen  may  burden  or  affect  ye  said  lands,  barroiijs, 
earledome,  and  others  forsaid,  or  any  part  thereof,  but  allso  it  is  hereby  speally.  pro- 
vided and  declared  that  the  said  John,  Lord  Glenorchy,  and  the  said  John,  Master  of 
Glenorchy,  and  the  heirs-male  of  their  bodys,  whilk  faillzieing,  the  other  airs  of  tailae 
and  provision  ©specified  who  shall  contraveen  or  incurr  the  clauses  irretant  affoisaid, 
or  any  of  them,  either  by  not  marrying  in  manner  above-provided,  or  not  assuming  ai^ 
retaining  the  said  simame  of  Campbell,  and  [838]  armes  of  the  said  house  and  family 
of  Breadalbane,  or  shall  break  or  innovate  the  said  tailzie,  or  contract  debt,  or  doe  anj 
other  fact  or  deed,  whereby  the  said  lands,  barronys,  earledome,  or  others  forsaid,  nay 
be  evicted  from  them,  or  any  way  affected  in  manner  forsaid,  that  then  and  in  any  d 
these  cases  the  said  persons  so  contraveening  shall  amitt,  tyne,  and  forefault,  for  them- 
selves only,  alleanarly  (but  prejudice  of  the  other  heirs  included  in  the  forsaid  tailzie, 
whether  descendants  of  the  body  of  the  contraveeners  or  not)  ther  right  of  succession  to 
the  said  lands,  barronies,  earledome,  and  others  forsaid,  and  the  infeftments  and  other 
rights  in  their  persone  shall  from  thencefurth  become  extinct,  void  and  null,  ipsofadOy 
by  way  of  exception  or  reply,  and  without  any  declarator  to  follow  thereupon." 

The  first  Earl  of  Breadalbane  died  in  1717,  without  having  executed  any  writing  in 
favour  of  heirs  of  tailzie  other  than  those  mentioned  in  the  deed  of  1704.  He  wis 
succeeded  by  his  son  John  Lord  Glenorchy,  who  became  second  Earl  of  Breadalbane, 
and  died  in  1752,  having  completed  a  title  to  the  entailed  estates  for  himself  in  liferent, 
and  his  eldest  son  John,  afterwards  third  Earl  of  Breadalbane,  in  fee. 
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By  deed  of  entail  dated  the  5th  day  of  May  1775,  and  registered  in  the  Eegister 
of  Taillies  on  the  19th  day  of  Jnly  1782,  and  in  the  Books  of  Council  and  Session  the 
13th  day  of  February  1787,  the  said  John,  third  Earl  of  Breadalbane,  upon  the 
narrative  of  the  entail  made  by  the  first  Earl,  of  his  having  died  without  executing  the 
reserved  power  of  designing  other  heirs  of  taillie,  of  the  death  of  Colin  Campbell  of 
Carwhin,  the  last  special  substitute,  without  heirs  of  his  body ;  and  upon  the  further 
narrative  that  he,  the  said  third  Earl  of  Breadalbane,  was  then  the  only  heir-male 
Hving  of  the  bodies  of  the  said  John,  first  Earl  of  Breadalbane,  the  maker  of  the  said 
entail,  and  of  his  son  John,  Lord  Glenorchy,  afterwards  the  second  Earl  of  Breadalbane, 
his,  the  third  EarVs  father,  whereby,  in  the  event  of  his,  the  third  Earl's  decease  with- 
out issue  male  of  his  body,  the  succession  to  the  said  estate  under  the  entail  above 
recited  would  fall  and  pertain  to  the  next  heir-male  whatsoever  of  the  said  John,  first 
Earl  of  Breadaldane,  his  grandfather,  and  thereafter  would  descend  to  his  other  heirs- 
male  whatsoever  in  their  order,  and  last  of  all  to  the  heirs  whatsoever  of  his  son  John, 
Lord  Glenorchy,  his,  the  third  Earl's  father ;  and  that  whereas  the  titles  of  Earls  of 
Breadalbane  and  Holland,  and  the  other  honours  and  dignities  of  the  family,  would,  by 
the  patents  and  grants  thereof  from  the  Crown,  devolve  upon  the  same  series  of  heirs, 
and  it  was  his  desire  and  purpose,  agreeably  to  the  general  plan  of  his  said  grandfather's 
settlement,  that  the  whole  estate  of  which  he  was  possessed  should  in  all  time  coming 
descend  to  and  continue  inseparably  with  the  heirs  of  the  titles,  honours,  and  dignities 
of  the  family,  as  expressed  in  the  foresaid  patent  and  grants  thereof  from  the  Crown, 
but  it  was  proper  that  a  new  deed  of  entail  should  be  executed,  suppletory  of  the 
former,  and  calling  the  same  heirs,  under  more  special  descriptions,  to  the  succession, 
as  well  of  the  whole  lands  and  estate  contained  in  the  foresaid  deed  of  entail  as  of  all 
other  lands  and  estates  acquired  by  himself  or  belonging  to  him  in  fee-simple,  or  at  his 
disposal,  and  which,  for  the  weal  and  standing  of  his  family,  and  the  better  support 
thereof,  and  of  the  heirs  to  succeed  in  the  titles  of  Earls  of  Breadalbane  and  Holland, 
and  to  the  other  honours  and  dignities  before  mentioned,  he  was  desirous  to  settle  and 
entail  in  the  same  manner,  leaving  out  such  of  the  clauses  of  the  former  entail  as  were  then 
rendered  superfluous, — such  as  certain  reserved  powers  in  favour  of  the  said  John,  first 
Earl  of  Breadalbane,  and  his  son,  Lord  Glenorchy,  and  provisions  made  for  payment  of 
debts  then  owing  by  the  family,  all  of  which  had  been  extinguished  and  paid, — and  in 
prosecution  of  his  said  [839]  intention  he  had  resolved  to  execute  the  said  deed  of 
taOlie  in  manner  underwritten  :  therefore,  and  for  divers  good  and  weighty  causes  and 
considerations  him  moving,  and  particularly  for  rendering  the  said  original  entail  the 
more  effectual  and  complete,  agreeably  to  the  intention  and  meaning  thereof,  and 
for  supplying  any  defects  therein,  and  for  obviating  all  doubts,  questions,  or  ambiguities 
that  might  anywise  happen  thereafter  to  be  stirred  or  arise  in  relation  to  the  true 
meaning  and  import  of  the  same,  and  likewise  for  further  securing  to  his  heirs  of  entail 
thereafter  specified  the  right  of  succession  in  his  whole  lands  and  estate  thereafter 
mentioned,  as  well  the  original  entailed  estate  of  the  family  as  the  lands  and  estates 
standing  in  his  person  in  fee-simple,  and  at  his  free  disposal  as  before  and  thereafter 
expressed,  so  that  the  same  might  always  go  along  with  the  peerage  and  titles  of 
honour  of  the  family,  in  the  same  line  and  to  the  same  heirs,  inseparably  and 
inalienably,  in  all  time  coming,  as  said  is,  throughout  the  whole  course  of  succession 
thereafter  written,  witt  himself  to  be  bound  and  obliged,  as  he  thereby  in  fortification 
and  corroboration  of  the  said  original  entail  therein  above  narrated,  and  in  supplement 
and  explanation  thereof  as  aforesaid,  and  in  virtue  of  the  reserved  powers  to  alter  con- 
tained in  the  several  entails  executed  by  him  of  the  other  lands  and  separate  estates 
thereinbefore  and  thereafter  expressed,  and  which  were  all  thereby  revoked,  bound  and 
obliged  himself,  and  his  heirs,  as  well  male  and  of  taillie,  conquest  and  provision,  as  of 
line,  and  successors  whatsoever,  to  make  due  and  lawful  resignation  of  all  and  sundry 
the  lands,  earldom,  baronies,  burghs  of  barony,  teinds,  fishings,  patronages,  and  other 
heritages,  particularly  and  generally  thereafter  mentioned,  in  the  hands  of  his  immediate 
lawful  superiors  thereof  respectively,  in  favour  and  for  new  infeftment  of  the  same,  to 
be  made,  given,  and  granted  to  himself  and  the  heirs-male  of  his  body ;  whom  failing, 
to  John  Campbell,  then  of  Carwhin,  eldest  lawful  son  of  the  deceased  Colin  Campbell, 
last  of  Carwhin,  the  next  heir-male  of  the  family  of  the  entailer,  being  the  heir-male 
descended  of  the  body  of  umquhile  Colin  Campbell  of  Mochaster,  who  was  second  son 
of  Sir  Robert  Campbell  of  Glenorchy,  Baronet,  grandfather  of  John,  the  first  Earl  of 
Breadalbane,  and  to  the  heirs-male  of  the  body  of  the  said  John  Campbell  then  of 
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Carwhin ;  whom  f  Ailing,  to  Colin  Campbell,  brother-german  io  the  said  John  Campbell, 
then  of  Carwhin,  and  second  lawful  son  to  the  said  deceased  Colin  Campbell,  last  of 
Carwhin,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the  other  heirs-male,  if  anj 
be,  descending  of  the  body  of  the  said  Colin  Campbell  of  Mochaster,  second  son  of  Sir 
Robert  Campbell  of  Glenorchy;  whom  failing,  to  William  CampbeU  of  Glenfalloch, 
the  nearest  heir-male  of  the  body  of  umquhile  William  Camdbell  of  Glenfalloch,  who 
was  third  son  of  the  said  deceased  Sir  Robert  Campbell  of  Glenorchy,  and  to  the  heiis- 
male  of  the  body  of  the  said  William  Campbell,  then  of  Glenfalloch ;  whom  failing,  to 
the  other  heirs-male  descending  of  the  body  of  the  said  deceased  William  Campbell  of 
Glenfalloch,  third  son  of  the  said  Sir  Robert  Campbell  of  Glenorchy ;  whom  failing, 
to  Charles  Campbell  of  Lochdochart^  the  nearest  heir-male  of  the  body  of  mnquliile 
Alexander  Campbell  of  Lochdochart,  who  was  fourth  son  of  the  said  Sir  Robot 
Campbell  of  Glenorchy,  and  to  the  heirs-male  of  the  body  of  the  said  Charlee 
Campbell ;  whom  failing,  to  the  other  heirs-male  descending  of  the  body  of  thesaid  umquhile 
Alexander  Campbell  of  Lochdochart,  fourth  son  of  the  said  Sir  Robert  Campbell ;  wIuhd 
failing,  to  James  Campbell  of  Auchlyne,  the  nearest  heir-male  of  the  body  of  mnquiiiie 
Duncan  Campbell  of  Auchlyne,  who  was  fifth  son  of  the  said  Sir  Robert  Campbell  of 
Glenorchy,  and  to  the  heirs-male  of  the  body  of  the  said  James  Campbell;  whom 
failing,  to  [840]  ^^®  other  heirs-male  descending  of  the  body  of  the  said  deceased 
Duncan  Campbell  of  Auchlyne,  fifth  son  to  the  said  Sir  Robert  Campbell;  whom 
failing,  to  the  other  heirs-male,  if  any  be,  descending  of  the  body  of  the  said  umquhik 
Sir  Robert  Campbell  of  Glenorchy ;  whom  failing,  to  the  other  heirs-male  desceDding 
of  the  body  of  umquhile  Sir  Duncan  Campbell  of  Glenorchy,  Baronet,  father  of  ^ 
said  Sir  Robert  Campbell ;  whom  failing,  to  the  other  heirs-male  descending  of  the 
body  of  umquhile  Sir  Colin  Campbell  of  Glenorchy,  who  was  father  of  the  said  Sii 
Duncan ;  whom  failing,  to  the  other  heirs-male  descending  of  the  body  of  umquhile  Sir 
Colin  Campbell  of  Glenorchy,  who  was  father  of  the  said  last-mentioned  Sir  Colin, 
and  grandfather  of  Sir  Duncan ;  whom  failing,  to  the  other  heirs-male  descending  of 
the  body  of  umquhile  Sir  Duncan  Campbell  of  Glenorchy,  who  was  great-grandfather 
of  the  last-mentioned  Sir  Duncan ;  whom  failing,  to  the  other  heirs-male  descending  of 
the  body  of  umquhile  Sir  Colin  Campbell,  the  first  of  Glenorchy,  second  son  of  Sir 
Duncan  Campbell  of  Lochow,  ancestor  of  the  Duke  of  Argyll ;  whom  all  failing,  to  the 
nearest  and  lawful  heirs-male  whatsoever  of  John,  first  Earl  of  Breadalbane,  grandfather 
of  the  entailer ;  whom  failing,  to  the  heirs  whatsoever  of  John,  Lord  Glenorchy,  after 
wards  the  second  Earl  of  Breadalbane,  father  of  the  entailer,  heritably  and  irredeemablr; 
— but  always  with  and  under  the  provisions,  reservations,  conditions  restrictions,  irii* 
tancies,  clauses  resolutive,  faculties,  and  limitations  thereafter  written,  and  no  otherwise; 

This  deed  of  entail,  which  contained  a  procuratory  of  resignation,  embraced  the  lands 
and  others  contained  in  the  entail  executed  by  the  first  Earl  in  1704,  and  also  othet 
lands  of  great  extent  and  of  great  value  which  had  been  acquired  by  the' third  Eail,  or 
were  at  his  disposal. 

The  fettering  clauses  of  the  deed  of  1775  were  in  these  terms: — "And  furthtf,  it 
is  hereby  expressly  provided  and  declared,  that  it  shall  be  nowise  leisome  or  lawful  to 
the  said  heirs-male  of  my  body,  nor  to  any  other  the  heirs  of  taillie  and  proviaon 
respective  above  written,  generally  or  specially  called,  whether  male  or  female,  succeed- 
ing in  the  said  lands,  earldom,  and  estate  by  virtue  of  this  present  taillie,  and  clauses 
of  substitution  therein  contained,  to  alter,  innovate,  or  change  the  destination  or  order 
of  succession  above  specified,  or  to  do  any  deed,  directly  or  indirectly,  whereby  the 
same  may  be  in  any  shape  altered,  innovated,  broken,  or  infringed,  and  they  shall  not 
onjoy)  bruick,  or  possess  the  said  lands  and  estate  by  virtue  of  any  other  title,  but  shall 
timeously  obtain  themselves  entered,  infeft,  and  seised  in  the  said  lands  and  estate  in 
virtue  hereof,  and  cause  the  foresaid  destination  of  succession,  and  whole  dauseB, 
limitations,  and  conditions  of  this  taillie  to  be  engrossed  in  the  several  procuratories 
and  instruments  of  resignation,  charters,  retours,  infeftments,  and  other  transmissions 
of  the  said  lands  and  estate  to  follow  hereon  or  in  consequence  hereof,  and  in  all  time 
coming,  and  shall  not  allow  the  same  to  be  in  non-entry,  or  any  feu  or  other  duties, 
casualties,  or  burdens,  payable  furth  of  the  said  lands,  to  remain  unsatisfied,  so  as  the 
lands  and  others  foresaid  may  be  apprised,  adjudged,  or  evicted,  for  payment  of  th«& ; 
neither  shall  it  be  lawful  for  the  heirs-male  of  my  body,  nor  any  other  the  heirs  of 
taillie  and  provision  foresaid,  to  sell,  annailzie,  or  dispone  the  lands,  baronies,  earldom, 
and  others  above  specified,  or  any  part  of  them,  or  to  contract  debt  thereupon,  or 
wadsett,  or  impignorate,  or  in  any  shape  burden  the  same,  or  do  any  other  act  or  deed 
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whatever  whereby  the  said  lands  and  others  before  mentioned  may  be  affected,  adjudged, 
or  evicted  in  whole  or  in  part,  whether  for  debts  or  deeds  contracted  or  done  before 
their  snccession  to  the  said  estate,  or  for  debts  or  deeds  posterior  to  their  succession,  to 
the  prejudice  of  the  8ub-[841]~^<1^6iit  heirs  of  taillie  and  provision,  according  to  the 
order  and  substitution  above  expressed,  or  to  sett  tacks,  assedations,  or  rentals  of  the 
said  lands,  earldom,  and  estate,  or  of  any  part  thereof,  except  for  the  space  of  nineteen 
years,  and  without  grassum  or  diminution  of  the  rental ;  and  in  case  the  said  heirs-male 
of  my  body,  or  any  other  of  the  heirs  of  taillie  and  provision  hereby  called,  either 
generally  or  specially,  shall  do  in  the  contrary  in  any  of  the  above  particulars,  either  as 
to  altering  the  order  of  succession,  possessing  upon  any  other  title,  not  engrossing  the 
clauses  and  conditions  of  this  entail  in  the  instruments,  inf eftments,  and  others,  allowing 
the  lands  to  be  in  non-entry,  or  to  be  adjudged  or  evicted  for  feu-duties,  casualties,  or 
other  burdens,  selling,  alienating,  or  disponing,  contracting  debt,  wadsetting  or  impignor- 
atlngy  or  doing  any  other  act  or  deed  whereby  the  said  lands,  baronies,  and  others,  or 
any  part  of  them,  may  be  affected,  adjudged,  or  evicted,  or  setting  tacks,  assedations,  or 
rentals,  except  as  above,  then,  and  in  all  or  every  one  of  such  cases,  the  acts  and  deeds 
so  done,  or  that  shall  happen  to  follow  thereon,  shall  ipso  facto  be  void  and  null,  and 
of  no  force,  strength,  or  effect,  sicklike  and  in  the  same  manner  as  if  the  said  acts  and 
deeds  had  not  been  done,  acted,  or  committed ;  and  also  the  person  so  contravening,  or 
failing,  or  neglecting  to  fulfil  the  conditions  above-mentioned,  or  any  of  them,  shall,  for 
himself  or  herself  alone,  immediately  upon  the  contravening,  or  failing  or  neglecting  to 
fulfill  the  said  conditions  and  provisions,  or  any  of  them,  amitt,  lose,  and  tyne  all  right 
and  title  he  or  she  has  or  can  pretend  to  the  said  lands  or  estate  and  pertinents  thereof, 
above-specified,  or  any  part  of  them,  and  their  right  to  the  same  shall  become  void  and 
null,  and  shall  ipso  facto  fall,  accresce,  and  pertain  to  the  next  heir  hereby  appointed  to 
succeed  thereto,  albeit  descending  of  the  contraveener's  body,  sicklike  and  in  the  same 
manner  as  if  the  person  so  contraveening  were  naturally  dead,  and  it  shall  be  leisome 
and  lawful  to  the  next  heir  to  establish  such  titles  thereto  as  may  be  competent  by  the 
laws  and  practice  of  this  realm  for  the  time,  but  always  with  and  under  the  provisions, 
conditions,  and  limitations  herein  contained,  and  without  respect  to  any  innovation, 
alteration,  or  change  aforesaid  to  be  made  by  the  person  so  contraveening,  or  the  burden 
of  any  act  of  contravention,  either  by  omission  or  commission,  and  if  the  person  so 
taking  the  estate  shall  also  contraveen,  or  shall  fail  or  neglect?  to  fulfil  the  conditions 
and  provisions  above  mentioned,  or  any  of  them,  he  is  to  be  subject  and  liable  to  the 
same  irritancies  to  which  the  whole  heirs  above-specified  are  to  be  subject  through  the 
whole  course  of  succession,  so  that  the  said  taillie,  according  to  the  genuine  meaning 
and  intent  of  these  presents,  shall  stand  inviolable  in  all  time  coming." 

John,  third  Earl  of  Breadalbane,  died  in  1782  without  issue,  and  was  succeeded  by 
John  Campbell  of  Carwhin,  the  substitute  next  called  to  the  succession  by  the  entail 
of  1775,  who  became  fourth  Earl,  and  subsequently  first  Marquess  of  Breadalbane,  and 
at  his  death  in  1834  was  succeeded  by  his  only  son  John,  the  fifth  Earl  and  second 
Marquess. 

Both  the  first  and  second  Marquess  made  up  titles  to  the  estates  under  the  entail  of 
1775,  and  on  the  death  of  the  latter  in  1862,  without  issue,  a'petition  for  special  service, 
as  nearest  lawful  heir  of  tailzie  and  provision  under  that  deed,  was  presented  to  the 
Sheriff  of  Chancery  by  John  Alexander  Gavin  Campbell  of  Glenfalloch  (afterwards 
sixth  Earl  of  Breadalbane  and  Holland),  who  eventually  obtained  decree  in  terms  of 
his  petition,  although  his  service  was  opposed  by  another  claimant  of  the  estates. 

On  6th  April  1870  the  Lord  Ordinary  pronounced  this  interlocutor: — "In  respect 
that  the  suspender's  and  pursuer's  right  te  the  property  or  [842]  succession  in  question 
must  be  held,  in  the  sense  of  the  statute  16  &  17  Victoria,  cap.  51,  to  have  been 
conferred  on  him  by  the  deed  of  entail  executed  by  John,  third  Earl  of  Breadalbane,  in 
1775,  and  not  by  the  deed  of  entail  executed  by  the  first  Earl  of  Breadalbane  in  1704 ; 
and  in  respect  that  the  maker  of  the  former  entail  must,  in  the  sense  of  said  statute,  be 
deemed  to  be  the  predecessor  of  the  suspender  and  pursuer,  from  whom  as  successor  his 
interest  is  derived, — in  the  suspension  process,  repels  the  reasons  of  suspension,  and 
finds  the  letters  and  charge  orderly  proceeded ;  and,  in  the  reduction,  repels  the  reasons 
of  reduction,  and  assoikies  the  defenders  from  the  conclusions  of  the  summons,  and 
decerns :  Finds  the  respondents  and  defenders  entitled  to  expenses."  &c  * 

*  "  Note. — The  question  in  this  case  relates  to  the  amount  of  succession-duty 
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[843]  '^^^  punuer  reclaimed,  and  argued ; — The  object  of  the  statute  being  to 
establish  a  uniform  rate  of  duty  throughout  the  United ,  Kingdom,  according  to  the 

payable  by  the  suspender  and  pursuer  on  his  succession  to  the  entailed  estates  of  the 
late  Marquess  of  Breadalbane.  The  duty  having  been  estimated  at  the  rate  of  10  per 
cent,  was  partly  paid,  and  bond  granted  for  the  balance  without  objection.  But  suhse- 
quently,  in  consequence  of  its  having  been  supposed  that  the  duty  in  iegu6.  to  the 
greater  part  of  the  succession  ought  to  have  been  estimated  at  the  rate  of  5  per  cent 
in  place  of  10  per  cent,  the  present  processes  of  suspension  and  reductiim  were  insti- 
tuted, in  order  to  have  matters  restored  to  what  the  suspender  and  pursuer  oonsiden 
their  proper  footing. 

'^  The  clauses  of  the  Succession-Duty  Act  (16  &  17  Vict  cap.  51)  which  reqmie 
attention  are  the  second  and  tenth.  By  the  former  it  is  enacted  that  every  dispoeition 
of  property  by  which  any  person  shall,  on  the  death  of  another,  become  entitled  to 
property,  and  every  devolution  by  law  of  any  beneficial  interest  in  property,  'shall  be 
deemed  to  have  conferred,  or  to  confer  on  the  person  entitled  by  reason  of  any  sach 
disposition  or  devolution,  a  '*  succession,"  and  the  term  "  successor "  shall  denote  the 
person  so  entitled,  and  the  term  "predecessor"  shall  denote  the  settlor,  disponer, 
testator,  obligor,  ancestor,  or  other  person  from  whom  the  interest  of  the  successor  is 
or  shall  be  derived ' ;  and  by  the  tenth  clause  of  the  Act  the  rate  of  duty  payable  on  a 
succession  is  made  to  depend  on  the  relation  in  which  the  successor  stands  to  the 
predecessor. 

**  The  circumstances  of  the  present  case  on  which  these  clauses  of  the  statute  M 
to  be  applied  are  not  in  themselves  of  a  complicated  description,  and  are  not  dispoted. 
The  first  £arl  of  Breadalbane,  in  1704,  made  an  entail  including  all  the  lands  then  in 
his  possession ;  and  the  third  Earl,  in  1775,  made  a  second  entail,  embracii^  all  the  lands 
in  the  first  entail,  and  all  those  which  had  been  subsequently  acquired.  The  pnisnei^B 
title  has  been  made  up  under  the  entail  of  1775 ;  and  the  question  is,  what  is  the 
succession-duty  in  which  he  is  liable  in  respect  of  the  lands  embraced  by  the  first  entail, 
and  included  in  the  second  entail  f  Is  the  first  Earl  of  Breadalbane,  as  the  maker 
of  the  first  entail,  or  the  third  Earl,  as  the  maker  of  the  second  entail,  to  be  t^aided 
as  the  predecessor  of  the  present  Earl  under  the  Succession-Duty  Act? 

''  The  father  of  the  first  Earl  of  Breadalbane  was  a  brother  of  William  of  Glenfal]od^ 
from  whom  the  pursuer  is  a  direct  descendant,  and  if  he  is  to  be  held  as  the  'pn- 
decessor  *  in  this  case,  the  pursuer  comes  under  that  part  of  clause  tenth  of  the  statote 
which  provides  that  the  duty  shall  be  5  per  cent  '  where  the  successor  shall  he  a 
brother  or  sister  of  the  father  or  mother,  or  a  descendant  of  a  brother  or  sister  d  the 
father  or  mother  of  the  predecessor ' ;  while,  if  the  third  Earl  is  to  be  held  as  the 
predecessor,  the  pursuer  falls  under  that  part  of  clause  tenth  of  the  statute  vhich 
provides  that  the  duty  shall  be  10  per  cent 

"  The  controversy  is  raised  by  the  pursuer's  first  plea  in  law  on  the  one  hand,  and 
the  defenders'  first  and  second  pleas  in  law  on  the  other.     There  is  no  question  that 
for  the  lands  which  were  acquired  subsequently  to  the  entail  of  1704,  and  which  vere 
entailed  for  the  first  time  by  the  deed  of  1775,  a  duty  of  10  per  cent  is  payable.    The 
pursuer  admits  this ;  but  contends  that  a  duty  of  only  5  per  cent  is  payable  for  all 
the  other  lands,  in  respect  that  the  deed  of  entail  [843]  of  1704,  and  the  maker  of  that 
deed,  must  respectively  be  held  to  be  the  '  disposition '  and  '  predecessor '  by  which  and 
from  whom  the  succession  in  question  has  come  to  him ;  while  the  defenders  maintain 
that  the  entail  of  1775,  and  the  maker  thereof,  must  be  held  to  be  the  'disposition' 
and  *  predecessor '  by  which  and  from  whom  the  pursuer  is  entitled  to  the  sucoeesian. 
The  controversy  as  thus  raised  depends  upon  whether  the  entail  of  1775  is  to  be  held 
a  substantive  independent  deed  and  the  governing  investiture,  or  merely  a  deed  re- 
establishing and  confirming  the  entail  of  1704,  which,  in  the  latter  view,  is  still  to  he 
held  to  govern  and  regulate  the  succession. 

"  The  first  matter  of  inquiry  is,  whether  there  is  any  and  what  difference  betwixt 
the  entails  of  1775  and  1704.  The  pursuer  contends  that  they  are  subetantially  the 
same,  except  as  to  the  lands  entailed  by  the  former  for  the  first  time,  and  in  r^aid  to 
which  no  dispute,  as  has  abeady  been  remarked,  has  been  raised ;  but  it  does  not  appear 
to  the  Lord  Ordinary  that  this  is  so.  On  the  contrary,  he  thinks  that  the  two  entails 
differ  in  essential  respects.  In  the  first  place,  the  resolutive  clause  of  the  entail  of 
1704  appears  to  the  Lord  Ordinary  to  be  defective,  because,  while  it  proceeds  on  the 
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relation  between  the  successor  and  predecessor,  it  must  be  construed  in  its  popular 
sense,  without  regard  to  the  technicalities  of  the  Scottish  law  of  entaiL*  In  a  popular 
sense  there  could  be  no  doubt  that  the  pursuer's  predecessor,  from  whom  he  derived  the 
lands  embraced  by  [844]  ^^^  entail  of  1704,  was  the  first  £arl,  the  maker  of  that  deed. 
The  beneficial  interest  in  these  lands  could  not  properly  be  said  to  flow  from  the  third 
Earl,  for  although  he  added  other  lands  to  them,  and  included  the  whole  in  the  entail 
which  he  executed  in  1775,  he  had  not  altered  the  destination  contained  in  the  deed  of 
1704.  Divested  of  technicalities  the  case  was  the  same  as  if  both  deeds  of  entail  had 
been  simple  destinations  of  the  lands  which  they  respectively  embraced  granted  in 
favour  of  the  same  series  of  heirs.  But  the  deed  of  1775  was  not  a  new  entail,  in  so  far 
as  regarded  the  estates  held  under  the  older  investiture.  On  the  contrary,  it  was 
expressly  designed  to  supplement  and  give  additional  force  and  effect  to  the  entail  of 
1704,  a  circumstance  which  distinguished  the  present  case  from  that  of  Eglinton  v. 
Montgomerie,  relied  on  by  the  defenders,  where  the  second  entail  not  only  materially 
differed  from  the  first,  but  did  not  even  refer  to  it  as  an  existing  investiture. 

Argu^  for  the  defenders ; — The  entail  of  1704  had  been  superseded  by  that  of  1775, 
which  having  been  recorded  and  fortified  by  prescription,  was  now  the  governing 
investiture  regulating  the  succession.!  Although  the  destination  in  both  deeds  was 
substantially  the  same,  they  differed  in  several  important  particulars.  The  entail  of 
1775  contained  clauses  and  conditions  which  were  not,  and  omitted  other  clauses  and 
conditions  which  were,  in  that  of  1704.  The  fettering  clauses  were  essentially  different, 
and  it  was  obvious  that  an  irritancy  incurred  by  sale  of  any  of  the  lands  entailed  for  the 
first  time  by  the  deed  of  1775  would  operate  as  a  contravention  and  forfeiture  in  regard 
to  those  contained  in  the  entail  of  1704.  Moreover,  it  was  expressly  declared  that 
heirs  succeeding  to  the  estate  should  possess  by  no  other  title  than  the  deed  of  1775. 
In  these  circumstances  the  pursuer's  title  to  the  estates  was  the  entail  of  1775,  and  it 

principle  of  enumeration,  it  does  not  mention  alienation,  selling,  or  disponing.  This 
defect  is,  however,  supplied  and  cured  by  the  entail  of  1775.  There  are  also  in  the 
latter  deed  several  important  provisions  and  conditions  which  are  not  in  the  former. 
The  prohibitory  clauses  are  different;  for  example,  the  deed  of  1775  contains  a  prohibi- 
tion against  setting  tacks,  assedations,  or  rentals  of  the  lands,  except  for  the  space  of 
nineteen  years,  and  without  grassum  or  diminution  of  the  rental,  which  is  not  in  the 
entail  of  1704,  and  a  power  to  excamb  is  contained  in  the  deed  of  1775,  which  is  not 
in  that  of  1704.  Moreover,  according  to  the  Lord  Ordinary's  reading  of  the  deed  of 
1775,  a  sale  of  any  part  of  the  lands  therein  mentioned, — those  entailed  for  the  first 
time  as  well  as  those  which  had  been  previously  entailed  by  the  deed  of  1704, — would 
operate  as  a  forfeiture  of  the  whole. 

'*  Having  regard  to  these  considerations,  and  keeping  in  view  that  the  whole 
property  has  been  possessed  and  enjoyed  as  one  entailed  estate  for  greatly  more  than 
forty  years  back,  and  that  the  titles  have  been  made  up  by  each  succeeding  heir  since 
1775,  under  and  in  conformity  with  the  entail  of  that  year,  the  Lord  Ordinary  has 
been  unable  to  avoid  the  conclusion  that  the  defenders'  pleas  must  be  given  effect  to. 
He  thinks  that  the  earlier  entail  of  1704  was  absorbed,  so  to  speak,  in  that  of  1775 ; 
that  the  latter  is  now  the  governing  deed  of  the  investiture,  and  that  the  former  has 
been  virtually  superseded.  This  view  of  the  matter  appears  to  the  Lord  Ordinary  to  be 
in  accordance  with  the  principles  of  decision  both  of  this  Court  (4  D.  p.  425)  and  the 
House  of  Lords  (2  Bell's  Appeals,  p.  149)  in  the  case  of  Montgomerie  and  Others  against 
Eglinton ;  nor,  for  the  reasons  assigned  in  that  case,  does  he  think  that  the  case  of 
Bontine  against  Graham's  Trustees,  which  was  founded  on  at  the  debate  by  the  pursuer, 
is  applicable.  As  was  remarked  by  Lord  Campbell  in  the  case  of  Montgomerie,  *  for,' 
in  Bontine's  case,  '  reddendo  singula  singulis,  it  was  quite  clear  that  the  two  entails, 
although  they  were  contained  in  the  same  piece  of  parchment,  were  kept  entirely 
separate  and  distinct,  and  for  that  reason  it  was  there  held  that  the  deeds  were  to  be 
considered  separate  and  distinct  entails.  But  here  they  are  made  one  for  all  purposes, 
and  the  conditions  upon  which  the  land  was  held  were  naturally  varied.' 

*'  The  result  is  that  the  pursuer  must  be  held  to  be  liable  in  10  per  cent,  of  duty  on 
the  whole  succession  in  question,  and,  therefore,  that  there  are  no  good  grounds  on 
which  his  suspension  and  reduction  can  be  supported." 

*  Lord  Saltoun  v.  H.  M.  Advocate,  3  Macq.,  App.  Cases,  p.  659. 
t  Eglinton  v.  Montgomerie,  1842,  4  Dun.  425,  affirmed  2  Bell,  149. 
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involved  no  technicality  to  hold  the  maker  of  that  entail  as  his  "  predecessor "  in  the 
sense  of  the  statute. 

At  advising, — 

Lord  Pbssidbnt. — The  question  here  is  according  to  what  rate  the  present  Earl  of 
Breadalbane  is  to  he  assessed  for  succession-duty,  in  respect  of  the  entaDed  estates  to 
which  he  has  succeeded  as  heir  of  entail  in  succession  to  the  late  Marquis  of  Breadalhune. 
This  depends  upon  the  proper  construction  of  the  2d  section  of  the  Sucoession-Ihity  Act^ 
16  &  17  Vict  c  51.  By  section  2d  it  is  enacted,  that  "every  past  or  future  disposi- 
tion of  property  hy  reason  whereof  any  person  has  or  shall  hecome  beneficially  entitled 
to  any  property,  or  the  income  thereof,  upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this  Act,  either  immediately  or  after  anj 
interval,  either  certainly  or  contingently,  and  either  originally  or  by  way  of  suhetitatiTe 
limitation,  and  every  devolution  by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  to  any  oUier  person  in  possession  or  expectancy,  shall  be 
deemed  to  have  conferred,  or  to  confer  on  the  person  entitled  by  reason  of  any  sneh 
disposition  or  devolution  a  *  succession  * ;  and  the  term  '  successor '  shall  denote  the 
person  so  entitled ;  and  the  term  '  predecessor,'  shall  denote  the  settlor,  diaponer,  testator, 
obligor,  ancestor,  or  other  person  from  whom  the  interest  of  the  successor  is  or  shall  be 
derived." 

Now,  the  first  question  necessarily  in  such  cases  always  is,  whether  the  person  irbo 
has  succeeded  takes  by  disposition  or  by  devolution  of  law.    It  appeared  to  me  at  one  time 
that  there  might  have  been  a  question  in  this  case,  by  which  mode  these  estates  ^roe 
taken,  but,  for  reasons  which  I  shall  afterwards  explain,  I  am  satisfied  that  this  is  a  case 
of  disposition,  and  therefore  the  only  question  is,  what  is  the  disposition  by  reason  of 
which  the  Earl  of  Breadalbane  takes  f    [846]  '^^  question  more  predsely  stated  in  the 
language  of  the  Act  is,  what  is  the  disposition  by  reason  whereof  the  present  Earl  has 
become  beneficially  entitled  to  the  entailed  estates,  on  the  death  of  the  Late  Maiquia,  hj 
way  of  substitutive  limitation.     On  the  one  hand,  it  is  contended  that  it  is  the  deed  d 
entail  of  1704 — ^that  is,  that  it  is  the  deed  of  1704  so  far  as  it  relates  to  the  lands  con- 
veyed by  that  deed ;  while,  as  to  the  other  lands,  it  is  said  they  are  taken  by  reason  of 
a  disposition  in  1775.     The  contention  of  the  Crown,  on  the  other  hand,  is,  that&e 
deed  of  1775  is  the  only  deed  by  reason  of  which  this  property  has  descended,  and  come 
into  the  beneficial  enjoyment  of  the  present  EarL     This  Act  of  Parliament  has  heea 
framed  designedly  and  carefully,  so  that  everything  contained  in  it  shall  be  expressed  in 
what  may  be  called  popular,  or  at  least  untechnical  language,  and  it  was  very  desiraUe 
and  right  that  that  should  be  so,  because  it  is  an  Act  of  Parliament  applying  to  all  the 
three  parts  of  the  United  Kingdom,  and  if  the  technical  terms  of  one  system  of  juris- 
prudence had  been  used  in  any  of  the  clauses  of  this  Act  of  Parliament^  there  mi^ 
have  been  great  difficulty  in  applying  them  to  another  part  of  the  United  Kingdom, 
where  a  different  system  of  jurisprudence  prevails.     It  has  always  appeared  to  me  that 
this  is  an  example  of  very  excellent  legislation  in  that  respect,  and  that  the  statute  b 
very  carefully  and  well  prepared,  and  I  quite  assent  to  the  proposition  that  we  are  not 
to  construe  this  statute  as  if  it  contained  any  technical  words  whatever,  but  are  tD 
ascertain  by  the  ordinary  rules  of  construction  what  is  the  fair  meaning  and  intention 
of  the  Legislature. 

What  then  is  it  that  we  are  to  ascertain )    According  to  the  words  of  the  Act  d 
Parliament  itself,  which  admit  of  no  doubtful  construction,  we  are  to  ascertain  what  is 
the  disposition  by  reason  whereof  the  present  Earl  has  succeeded  to  and  enjoys  these 
estates.     The  proposition  so  stated  is  quite  apart  from  any  technicality  as  far  as  the 
mere  statement  is  concerned.     But  in  order  to  know  by  force  of  what  disposition  it  is 
that  the  Earl  takes  this  succession,  we  are  compelled  to  investigate  his  legal  title,  and  to 
ascertain  what  is,  according  to  the  law  of  Scotland,  the  disposition  which  has  the  legal 
effect  of  conferring  this  succession  upon  the  Earl ;  because  he  cannot  take  it  by  reason 
of  anything,  except  by  reason  of  that  legal  title  which  has  given  him  the  sucoessbn. 
Now,  viewed  in  that  light,  the  question  does  not  appear  to  me  to  be  attended  with  much 
difficulty.     My  opinion  is  in  accordance  with  that  of  the  Lord  Ordinary.     But  in  order 
to  make  the  grounds  of  my  opinion  distinct,  it  is  necessary  to  advert  somewhat  in  detail 
to  the  two  deeds  in  question.     The  tailzie  of  1704  was  made  by  John,  first  Eul  of 
Breadalbane,  and  he  resigned  the  lands  for  new  inf ef tment  to  himself  in  liferent  for  all 
the  days  of  his  lifetime,  and  to  his  son  John,  Lord  Glenorchy,  and  the  heirs-male  pro- 
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create  or  to  be  procreate  between  him  and  his  present  spouse,  and  the  heirs  of  their 
body  in  fee,  and  then  there  followed  certain  other  substitutions  to  persons  of  the  name 
of  Campbell,  j)articulariy  to  a  certain  Colin  Campbell  of  Carwhin,  the  only  son  alive 
of  the  deceased  Colin  Campbell  of  Mochaster,  and  after  that  to  heirs  to  be  afterwards 
named  by  the  granter  of  the  tailzie,  and  failing  these  heirs  to  be  afterwards  named 
then  "to  the  nearest  and  lawful  heirs-male  whatsomever  of  us,  the  said  John,  Earl 
of  Breadalbane,  whilks  failing  to  John,  Lord  Glenorchy,  his  heirs  and  assignees 
whatsomever.''  Now,  under  this  deed,  if  it  had  stood  and  continued  to  be  the  regu- 
lating destination  of  the  estate,  the  present  Earl  of  Breadalbane  would  have  taken 
under  the  substitution  to  the  nearest  and  lawful  heirs-male  whatsomever  of  John,  first 
Earl  of  Breadalbane.  But  there  are  a  great  many  other  heirs-male  whatsoever  of  the 
first  Earl  of  Breadalbane,  who  would  also  have  taken  before  the  present  Earl.  The  last 
Marquess  of  Breadalbane,  for  example,  was  one  of  the  nearest  and  lawful  heirs-male 
whatsomever  of  the  first  P^arl,  and  in  that  capacity  would  have  taken  the  estate  under 
this  deed  of  1704,  and  if  that  had  been  so,  and  if  this  deed  of  1704  had  been  the 
regulating  tailzie  of  the  estate  at  this  moment,  the  question  might  have  arisen,  whether 
one  of  the  nearest  and  lawful  heirs-male  whatsomever  of  the  entailer  taking  in  succession 
to  another  person  of  the  same  rank  and  condition,  would  not  have  taken  by  devolution 
of  law.  That  might  have  been  a  very  serious  question,  and  a  very  difficult  one.  It  is 
not  settled  by  the  case  [846]  of  Lord  Saltoun ;  it  is  not  even  made  matter  of  opinion 
by  anything  which  passed  in  the  House  of  Lords  in  the  case  of  Lord  Saltoun,  because, 
so  far  as  the  dictum  goes,  it  applies  to  the  case  of  a  family  succession  by  a  son  to  a 
&ther.  But  still  it  may  very  seriously  be  questioned,  whether,  in  such  a  case  as  I  am 
now  supposing,  under  this  general  destination  to  the  nearest  and  lawful  heirs-male  what- 
soever of  the  entailer,  one  of  that  class  of  heirs  succeeding  to  another  of  the  same  class 
would  not  be  a  succession  within  the  same  stirps,  and  therefore  a  succession  by  devolu- 
tion of  law.  But,  as  I  have  already  said,  I  am  not  of  opinion  that  this  is  the  disposition 
under  which  the  present  Earl  has  taken  the  estate,  and  therefore  to  my  mind  this 
difficulty  does  not  arise  at  all.  It  is  not  necessary  for  me  to  advert  further  to  this  first 
deed  of  1704  than  merely  to  say  that  it  contains  only  a  portion  of  the  lands  which  now 
form  the  combined  Breadalbane  estates.  These  estates,  settled  by  the  deed  of  1704, 
passed,  in  the  first  place,  to  the  Lord  Glenorchy  therein  named,  the  son  of  the  entailer, 
and,  after  his  death,  they  passed  to  his  son ;  and  he,  being  the  third  Earl  of  Breadalbane, 
made  the  deed  of  1775.  Now,  unquestionably  the  deed  of  1775  is  not  intended  as  a 
contravention  of  the  entail  of  1704,  and  it  is  not  intended  to  be  anything  in  the  nature 
of  hostile  action  against  the  settlement  of  the  estate  contained  in  the  deed  of  1704.  On 
the  contrary,  the  declared  object  of  the  maker  of  the  deed  of  1775  is,  to  give  full  and 
complete  effect  to  the  deed  of  1704.  But  then,  in  order  to  accomplish  his  object,  we 
must  see  what  he  found  it  necessary  to  do.  He  says,  in  the  first  place,  that  he  stands 
duly  infeft  and  seised  in  these  lands  under  the  deed  of  1704.  l^en  he  says  that  the 
first  Earl  of  Breadalbane,  the  entailer — his  grandfather — died  without  exercising  the 
power  reserved  to  him  of  naming  heirs  to  succeed,  other  than  those  called  by  the  foresaid 
deed  itself ;  and  the  said  Colin  Campbell  of  Carwhin,  the  last  special  substitute  in  the 
said  deed  of  entail,  has  also  failed,  without  heirs-male  of  his  body ;  "  and  I,  the  said 
John,  present  Earl  of  Breadalbane,  am  now  the  only  heir-male  living  of  the  bodies  of 
the  said  John,  first  Earl  of  Breadalbane,  the  maker  of  the  said  entail,  and  of  his  son, 
John,  Lord  Glenorchy,  whereby,  in  the  event  of  my  decease  without  issue-male  of  my 
body,  the  succession  to  the  said  estate,  under  the  entail  above  recited,  will  fall  and 
pertain  to  the  next  heir-male  whatsoever  of  the  said  John,  first  Earl  of  Breadalbane,  my 
grandfather,  and  thereafter  will  descend  to  his  other  heirs-male  whatsoever,  in  their 
order ;  and  whereas  the  titles,  honours,  and  dignities  devolve  upon  the  same  series  of 
heirs,  and  it  is  my  desire  and  purpose,  agreeably  to  the  general  plan  of  my  said  grand- 
father's settlement,  that  the  whole  estate  of  which  I  am  possessed  shall  in  all  time  coming 
descend  to,  and  continue  inseparably  with,  the  heirs  of  the  titles,  honours,  and  dignities 
of  the  family,  as  expressed  in  the  foresaid  patent  and  grants  thereof  from  the  Crown ; 
but  it  is  proper  that  a  new  deed  of  entail  should  be  executed  suppletory  of  the  former, 
and  calling  the  same  heirs,  under  more  special  descriptions,  to  the  succession  as  well  of 
the  whole  lands  and  estate  contained  in  the  foresaid  deed  of  entail  as  of  all  other  lands 
and  estates  acquired  by  myself,  or  belonging  to  me  in  fee-simple,  or  at  my  disposal, 
and  which,  for  the  weal  and  standing  of  my  family,  and  the  better  support  thereof,  and 
of  the  heirs  to  succeed  in  the  titles  of  Earls  of  Breadalbane  and  Holland,  and  the  other 
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honours  and  dignities  before  mentioned,  I  am  desirous  to  settle  and  entail  in  the  same 
manner,  leaving  out  such  of  the  clauses  of  the  former  entail  as  are  now  rendered  super- 
fluous :  Therefore,  and  for  good  and  weighty  causes  and  considerations  me  moying,  and 
particularly  for  rendering  the  said  original  entail  the  more  effectual  and  complete, 
agreeably  to  the  intention  and  meaning  thereof,  and  for  supplying  any  defects  therein, 
and  for  obviating  all  doubts,  questions,  or  ambiguities  that  might  anywise  happen  here- 
after to  be  stirred  or  arise  in  relation  to  the  true  meaning  and  import  of  the  same,  and 
likewise  for  further  securing  to  my  heirs  of  entail  hereafter  specified  the  right  of 
succession  in  my  whole  lands  and  estate  hereafter  mentioned,  as  well  the  original 
entailed  estate  of  the  family  as  the  lands  and  estates  standing  in  my  person  in  f ee^imple,''' 
&c.,  he  proceeds  to  settle  the  estate  of  new ;  and  the  destination  which  he  makes  of  the 
estate  is,  in  the  first  place,  to  himself  and  the  heirs-male  of  his  body,  **  whom  failing  to 
John  Campbell,  now  of  Carwhin/'    Now,  that  is  not  the  substitute  mentioned  in  the 
original  deed ;  it  is  a  new  Campbell  of  Car-[847]'^h^  altogether,  who  is  truly  one  of 
that  general  class  described  in  the  deed  of  1704, — the  heirs-male  whatsoever  of  the 
original  entailer  of  1704.     And  then  he  goes  on  to  specify  in  succession  a  number  of 
Campbells — for  of  course  they  are  all  Campbells — and  all  of  them  belonging  to  that 
general  class  of  the  heirs-male  whomsoever  of  the  original  entailer,  the  first  Earl ;  and 
among  others  there  is  a  substitution  "  to  William  Campbell  of  Glenfalloch,  the  nearest 
heir-male  of  the  body  of  umquhill  William  Campbell  of  Glenfalloch,  who  was  third  am 
of  the  said  decease  Sir  Robert  Campbell  of  Glenorchy,  and  to  the  heirs-male  of  the  body 
of  the  said  William  Campbell,  now  of  Glenfalloch  " ;  and  it  is  under  that  branch  of 
the  destination  that  the  present  Earl  must  take.     Then  the  fetters  of  this  deed  are  in 
some  degree  different  from  those  of  the  deed  of  1704.     There  are  a  number  of  sli^t 
variations  which  are  not  of  much  consequence,  but  there  is  one  very  material  difference ; 
because  unquestionably  the  resolutive  clause  in  the  deed  of  1704  was  bad  as  regarded 
sales,  and  that  is  made  good  by  this  deed.     Further,  there  is  a  provision  very  common 
in  entails,  almost  universal,  but  expressed  in  this  entail  with  great  emphasis.    It  is 
expressly  provided  and  declared,  "  that  it  shall  be  nowise  leisome  or  lawful  to  the  said 
heirs-msde  of  my  body,  nor  to  any  other  the  heirs  of  taillie  and  provision  respectiTe 
above  written,  generally  or  specially  called,  whether  male  or  female,  succeeding  in  the 
said  lands,  earldom,  and  estate  by  virtue  of  this  present  taillie,  and  clauses  of  substita- 
tion  therein  contained,  to  alter,  innovate,  or  change  the  destination  or  order  of  suecessioD 
above  specified,  or  to  do  any  deed,  directly  or  indirectly,  whereby  the  same  may  be  ui 
any  shape  altered,  innovated,  broken,  or  infringed,  and  they  shidl  not  enjoy,  bruik,  Of 
possess  the  said  lands  and  estate  by  virtue  of  any  other  title,  but  shall  timeonsly  obtain 
themselves  entered,  infeft,  and  seised  in  the  said  lands  and  estate  in  virtue  hereof,  and 
cause  the  foresaid  destination  of  succession,  and  whole  clauses,  limitations,  and  conditions 
of  this  taillie  to  be  engrossed  in  the  several  procuratoriesand  instruments  of  resignaticm,'' 
&c.     Now,  keeping  in  view,  in  the  first  place,  that  this  deed  contains  additional  lands 
besides  those  that  were  in  the  deed  of  1704 ;  in  the  second  place,  the  difference  between 
the  fetters  of  the  two  deeds,  at  least  in  one  very  important  particular,  viz.  the  prohihi- 
tion  against  sales ;  and,  in  the  third  place,  that  the  heirs  taking  the  combined  estate, 
consisting  of  the  old  lands  and  the  new,  are  tied  up  to  possess  and  enjoy  the  estate 
under  the  new  tailzie,  and  no  otherwise — what  is  the  result  as  affecting  the  question 
under  which  of  the  two  deeds  an  heir  of  entail  can  now  possess  the  estate  f  for  the  deed 
of  1775  is  fortified  by  prescription  long  ago,  and  therefore  is  an  effectual  settlement  ol 
the  whole  lands  which  it  contained,  having  been  duly  recorded  in  the  Register  of  Tailzies 
within  a  few  years  after  its  execution.     What  is  the  deed  under  which  an  heir  of  entail 
to  this  estate  must  take  up  the  succession?    Is  it  not  the  deed  of  1775?     If  he  takes 
up  the  succession  under  any  other  deed,  by  that  very  act  he  commits  an  irritancy  of 
this  entail,  which  is  fortified  and  set  up  by  prescription,  and  he  would  forfeit  the  estate ; 
because  the  prohibition  against  bruiking  and  possessing  the  estate  under  any  other  title 
is  fenced  with  irritant  and  resolutive  clauses,  just  like  the  other  prohibitions  in  the 
entaiL     Again,  he  takes  up  the  estate  necessarily  under  a  good,  well  fenced  prohibition 
against  sales,  and  he  cannot  sell  any  part  of  the  lands  contained  in  the  deed  of  1704, 
more  than  he  can  sell  any  part  of  the  lands  contained  in  the  deed  of  1775  for  the  first 
time.     In  short,  the  estate  is  one,  and  what  is  perhaps  of  more  importance  still,  if  he 
were  to  sell  any  part  of  the  lands  conveyed  by  the  deed  of  1775  for  the  first  time,  or  to 
commit  any  other  irritancy  regarding  t^ose  particular  parcels  of  lands  which  were  for 
the  first  time  settled  by  the  deed  of  1775,  he  would  forfeit  not  these  lands  only,  bat 
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the  entire  entailed  estate,  consisting  of  these  lands  and  also  of  the  lands  settled  originally 
in  the  deed  of  1704.  In  these  circumstances,  it  seems  to  me  quite  impossible  to  say 
that  the  present  £arl  of  Breadalbane  took  this  beneficial  interest  or  succession,  as  the 
statute  calls  it,  by  reason  of  any  other  disposition  than  that  of  1775 ;  nay,  it  was  legally 
impossible  that  he  should  take  it  under  any  other  destination  or  deed  except  that  of 
1775.  And  thus,  I  think,  we  are  enabled  to  arrive  at  a  very  clear  answer  to  the  only 
question  which  is  raised  under  the  Act  of  Parliament. 

I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

[8481  Lord  Dbas. — This  question  appears  to  me  to  be  one  of  some  novelty,  and  not 
unattended  with  difficulty.     I  entirely  agree  with  your  Lordship  that  this  is  a  case  in 
which  the  estate  is  taken  by  disposition,  and  not  by  devolution,  but  the  important 
question  is,  under  what  disposition  is  it  so  taken)    It  is  said,  and  said  with  some 
plausibility,  that  if  you  lay  aside  all  the  technicalities  of  the  law  of  Scotland,  the  estate 
is  taken  in  virtue  of  the  disposition  of  1704.     Now,  suppose  the  deed  of  1704  had 
been  a  simple  destination  in  favour  of  the  various  persons  and  heirs  favoured  by  it,  with 
no  tailzied  clauses  at  all,  and  supposing  the  deed  of  1775  had  been  likewise  a  simple 
destination  in  favour  of  the  same  heirs,  but  making  the  succession  of  heirs  more  specific, 
it  would  have  been  very  difficult  to  say  that  the  settlor  in  virtue  of  whose  deed  or  destina- 
tion the  present  Earl  of  Breadalbane  took  the  estate,  was  any  other  than  the  granter  of 
the  deed  of  1704.     One  great  difficulty  which  attends  this  case  is,  to  what  extent  or  in 
what  sense  are  you  to  lay  aside  all  the  technicalities  of  the  law  of  Scotland  in  arriving 
at  a  decision  upon  the  present  question.     If  among  these  technicalities  you  were  to 
include  our  whole  law  of  strict  entail,  the  case  might  be  reduced  very  much  to  the 
position  of  being  dealt  with  as  if  there  had  been  a  simple  destination.     On  the  other 
hand,  if  our  peculiar  law  of  entail  is  not  to  come  into  operation,  and  we  are  then  to 
inquire  what  is  the  title  in  virtue  whereof  the  present  £arl  holds  this  estate,  it  becomes 
very  difficult  to  resist  the  conclusion  at  which  your  Lordship  has  arrived,  that  the  title 
is  the  deed  of  1775.     If  the  granter  of  the  deed  of  1775  had  had  full  power  to  dispose 
of  the  estate,  or  even  to  execute  such  a  deed  as  the  deed  of  1775,  it  would  then,  I  think, 
have  been  clear  enough  that  the  deed  in  respect  of  which  the  present  £arl  took  was 
the  deed  of  1775.     But  I  think  it  must  be  conceded  that  the  granter  of  the  deed  of  1775 
had  not  only  not  the  power  to  deal  with  the  estate  as  he  thought  proper,  but  that  he  had 
not  the  power  to  execute  the  deed  of  1775.     It  may  be  very  true  that  there  was  a 
defect  in  the  resolutive  clause  of  the  deed  of  1704,  in  so  far  as  regarded  sales.     It  is 
not  said  that  there  was  any  defect  in  the  fettering  clauses  in  so  far  as  regarded 
alterations  of  the  succession,  or  any  other  deeds  except  deeds  of  disposition  and  sale. 
If,  therefore,  the  deed  of  1775  had  been  challenged  within  the  years  of  prescription,  in 
so  far  as  it  was  different  from  the  deed  of  1704,  I  do  not  see  that  any  good  answer 
could  have  been  made  to  that  challenge.     The  two  things  which  prevent  the  challenge 
of  that  deed  now  are,  in  the  first  place,  that  the  long  prescription  has  run  in  support  of 
it,  and  in  the  next  place,  that  the  granter  of  the  deed  of  1775  conveyed  by  it  other 
and  valuable  lands  in  such  terms,  and  in  such  a  manner  that  the  heirs  of  entail  could 
not  take  these  other  lands  without  acquiescing  in,  and  sanctioning  the  whole  deed  of 
1775.     And  that  is  the  peculiar  position  in  which  the  present  Earl  comes  in.     It  appears 
to  me  that  it  just  depends  upon  these  two  things, — prescription  and  acceptance  of  the 
additional  lands, — whether  the  granter  of  the  deed  of  1775  is  to  be  held  as  the  settlor 
not  merely  with  respect  to  lands  which  he  added,  but  likewise  in  respect  to  the  lands 
which  he  did  not  add,   but  which  were  destined  in  the  same  way  as  he  destined 
the  added  lands.     I  understand  it  not  to  be  disputed  that  supposing  the  deed  of  1775 
had  never  been  executed,  the  present  Earl  of  Breadalbane  would  have  succeeded  under 
the  destination  of  the  deed  of  1704  to  the  lands  which  are  contained  in  the  deed  of 
1704.     And  that  just  raises  the  novel,  and  I  think  difficult  question,  whether,  in  respect 
of  the  peculiarities  of  our  law  of  tailzie,  the  granter  of  the  deed  of  1775  is  to  be  held 
the  settlor  with  respect  to  what  may  be  called  the  old  lands  as  well  as  the  new.     On 
the  whole  matter  I  am  disposed  to  come  to  the  same  conclusion  with  your  Lordships, 
but  I  feel  considerable  doubt  and  hesitation,  looking  on  it  as  a  question  of  novelty  and 
difficulty,  and  all  I  can  say  about  it  is,  that  my  mind  preponderates  in  the  same  direction 
as  that  of  your  Lordship  and  the  Lord  Ordinary,  although  I  by  no  means  think  it  a 
clear  case. 

Lord  Ardmillan. — It  appears  to  me  that  this  question  is  in  several  of  its  aspects 
Tery  difficult.    In  the  first  place,  I  agree  with  your  Lordship  in  holding  that  this  is  a 
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question  of  succession  by  disposition.     I  do  not  enter  into  that  [849]  V^  ^^  ^^ 
question,  beyond  saying  this,  that  I  entertain  very  great  doubt  whetner  anything  more 
was  intended  by  the  House  of  Lords  in  treating  of  the  question  of  a  succession  by 
disposition  or  by  devolution  of  law,  than  to  state  that  the  heirs  of  the  body  of  a  person 
who  was  the  head  of  a  new  siirps  take  by  devolution  of  law.     I  do  not  think  that, 
rightly  construed,  there  is  any  dictum  to  the  effect  that  heirs  not  of  the  body  of  one 
who  was  the  head  of  a  new  stirpi  take  by  devolution  of  law.     Lord  Wensleydale, 
whose  opinion  is  perhaps  as  explicit  as  that  of  any  one  else  on  the  pointy  seems  to  me  to 
limit  it  to  the  case  of  the  heir  of  the  body  of  the  person  who,  being  called  as  a  nev 
Mrps,  may  be  said  to  devolve  on  the  heirs  of  the  body  by  force  of  law.     But  I  merely 
say  that  I  think  that  a  question  of  great  nicety.     It  does  not  arise  here,  because  I  think 
it  cannot  be  doubted  that  here  we  have  to  deal  with  a  question  of  succession  by  disposi- 
tion.    Further,  the  case  of  Lord  Saltoun,  although  it  does  suggest  many  views,  is  not 
in  point  with  regard  to  the  real  turning  point  here ;  because  there  was  only  one  deed 
there,  and  the  question  was,  who  was  the  predecessor  to  whom  Lord  Saltoun  succeeded? 
But  here  we  have  two  deeds,  and  it  being  a  case  of  succession  by  disposition,  the 
question  must  be  solved,  by  which  deed  does  this  estate  pass  to  the  present  Earl  of 
Breadalbane, — by  the  deed  of  1704,  or  by  the  deed  of  1775  f    It  is  quite  true  that  we 
are  not  to  be  embarrassed  either  by  the  technical  meaning  of  words,  or  by  the  applica- 
tion of  technical  rules  of  construction,  in  dealing  with  the  statute.     I  think  your  Lord- 
ship in  the  chair  has  very  correctly  explained  that  this  Act,  being  intended  for  enforce- 
ment throughout  Her  Majesty's  dominions,  and  among  persons  who  may  be  indiferentlj 
acquainted  with  law,  or  not  acquainted  practically  with  law,  must  be  read  according  (o 
its  fair,  ordinary  meaning,   untrammelled  by  technical  construction.     But  then  the 
question  is,  what  is  the  disposition  under  which  the  Earl  of  Breadalbane  owns  the  estate) 
And  when  we  have  two  dispositions  before  us,  we  cannot  altogether  leave  out  of  view  the 
state  of  the  law  under  which  by  one  or  other  of  these  dispositions  he  must  hold  the  estate. 
The  second  deed  entails  for  the  first  time  lands  of  considerable  value,  which  previously 
were  not  within  the  deed  of  1704.     Although  the  destination  is  the  same,  there  aie 
important  variations  in  the  deed,  as  a  deed  of  entail,  between  the  deed  of  1704  and  the 
deed  of  1775 ;  and  the  maker  of  the  deed  of  1775  unites  for  the  first  time  into  one  nev 
composite  estate  the  lands  which  had  been  held  under  the  deed  of  1704,  and  the  lands 
which  were  entailed  for  the  first  time  by  the  deed  of  1775  ;  and  that  whole  estate,  so 
combined  and  brought  within  the  entail,  has  from  the  date  of  the  deed  of  1775  been 
held  under  that  deed  as  the  sole  investiture.     The  question  may  be  asked,  what  deed 
enabled  him  to  hold)    I  do  not  think  it  can  be  doubted  that  it  was  the  deed  of  1775, 
for  if  he  held  under  any  other  deed,  he  forfeited,  and  it  was  the  only  deed  under  which 
he  could  hold  these  estates.    Then,  apart  from  the  failure  of  the  resolutive  clause  in 
regard  to  selling,  if  he  violated  the  prohibitions  of  the  first  entail,  he  could  only  violate 
them  with  reference  to  the  lands  in  the  first  entail     But  if,  after  the  deed  of  1775,  he 
had  sold  a  portion  of  land,  introduced  for  the  first  time  by  the  deed  of  1775,  he 
forfeited  not  only  the  lands  brought  in  imder  the  deed  of  1775,  but  he  forfeited  the 
composite  estate.     That  is  a  very  great  change ;  and  the  investiture  after  1775  was,  as 
it  appears  to  me,  the  only  possible  investiture  under  which  Lord  Breadalbane  could 
hold.     It  was  argued  to  us :  Suppose  the  two  deeds  had  not  been  entails,  but  had  been 
mere  destinations,  and  that  the  second  deed  was  made  by  a  person  who  could  have 
altered  the  first  deed,  but  had  retained  the  same  destination  in  regard  to  the  lands 
under  the  first  deed  and  added  the  new  lands, — the  rule  of  not  having  recourse  to 
technical  rules  would  come  in  there.     But  if  there  was  an  entail,  what  was  there  to 
prevent  the  maker  of  the  second  deed  from  altering  the  first  f    Nothing  but  the  rules 
of  law  to  be  found  in  applying  the  limitations  of  the  first  entail.     If  the  first  entail  was 
bad  altogether,  the  third  Lord  Breadalbane  could  have  made  what  deed  he  liked  in  1775. 
Why  was  he  restricted  to  the  same  destination  1    Because  of  the  limitations  in  the  first 
entail.     That  is,  because  of  the  construction  of  the  entail  according  to  the  rules  of  law 
with  respect  to  them.     And,  therefore,  you  cannot  exclude  rules  of  law  to  all  effects. 
We  are  not  appl3ring  to  this  statute  technical  rules  of  construction ;  but  in  answering 
the  ques-[850]-tion,  what  was  the  deed  under  which  the  Earl  of  Br^uialbane  held,  it  is 
impossible  to  exclude  this  fact,  explaining  and  regulating  his  right,  that  law — whether 
you  derive  it  from  the  entail  Act  or  from  the  recognised  legal  construction  of  the  entail 
— prevents  his  holding  under  any  other  deed  than  that  of  1775.     And  that  is  not 
applying  a  technical  construction  to  the  statute  we  are  dealing  with.     It  is  only  refusing 
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to  ignore  an  undoubted  and  settled  rule  of  law,  necessary  to  the  ascertainment  of  the 
fact,  the  solution  of  the  question,  what  deed  it  was  under  which  the  Earl  of  Breadalbane 
held  the  estate. 

Upon  the  whole  matter,  viewing  Lord  Breadalbane  as  holding  under  a  disposition, 
and  the  true  question  being,  which  of  the  two  deeds  was  the  regulating  deed  under 
which  he  derived  his  title  to  this  estate,  I  think  it  is  impossible  to  come  to  any  other 
conclusion  than  that  the  deed  of  1775,  executed  by  the  third  Earl  of  Breadalbane,  was 
the  true  investiture  of  the  estate.  If  so,  then  the  maker  of  that  deed  (the  third  Earl), 
and  not  the  maker  of  the  deed  of  1704  (the  first  Earl),  is  the  predecessor  of  Lord 
Breadalbane,  within  the  meaning  of  the  statute. 

Lord  Pbesidbnt. — ^The  first  part  of  the  Lord  Ordinary's  interlocutor  is  not  quite 
satisfactorily  expressed,  I  think,  and  it  may  be  better  to  make  a  finding  more  in  terms 
of  the  Act  of  Parliament.  I  would  propose  to  recall  the  interlocutor,  and  to  find  that 
the  pursuer  and  suspender  has,  from  the  death  of  the  last  Marquess  of  Breadalbane, 
become  beneficially  entitled  to  the  whole  lands  and  estate  mentioned  and  described  in 
the  proceedings  by  way  of  substitute  limitation,  by  reason  of  the  disposition  executed 
by  the  third  Earl  of  Breadalbane  on  the  5th  May  1775,  and  therefore  that  the  said 
third  Earl  of  Breadalbane  is,  within  the  meaning  of  the  16  &  17  Vict  c.  51,  the  pre- 
decessor of  the  pursuer  and  suspender,  from  whom  his  rights  as  successor  are  derived. 

Lord  Kinlooh  absent. 

The  following  .  interlocutor  was  pronounced : — "  Becall  the  interlocutor  reclaimed 
against :  Find  the  pursuer  and  suspender  has,  upon  the  death  of  the  last  Marquess  of 
Breadalbane,  become  beneficially  entitled  to  the  whole  lands  and  estate  mentioned  and 
described  in  the  proceedings  by  way  of  substitutive  limitation,  by  reason  of  the  disposi- 
tion executed  by  the  third  Earl  of  Breadalbane  on  the  5th  May  1775,  and  therefore 
that  the  said  third  Earl  of  Breadalbane  is,  within  the  meaning  of  the  16  &  17  Vict. 
c  51,  the  predecessor  of  the  pursuer  and  suspender,  from  whom  his  rights  as  successor 
are  derived :  Li  the  suspension  process  repel  the  reasons  of  suspension,  and  find  the 
letters  and  charge  orderly  proceeded ;  and  in  the  reduction,  repel  the  reasons  of  reduc- 
tion, and  assoilzie  the  defenders  from  the  conclusions  of  the  summons,  and  decern : 
Find  the  respondents  and  defenders  entitled  to  expenses ;  allow  an  account,"  &c 
Adah,  Kirk,  &  Bobertson,  W.S. — A.  Flbtcher,  Solicitor  of  Laland  Revenue — ^Agents. 
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New  Dumbarton  Steamboat  Company  and  Others. — Shand — Maclean. 
Trustees  of  the  Clyde  Navigation. — SoL-Gen.  Clark — Watson. 

Shipping — Exemption  from  Dues — Clyde  Navigation  Consolidation  Act^  1858,  sec,  108 — 
Shipping  Dues  Exemption  Act,  1867,  sec.  5. — By  section  108  of  the  Clyde  Naviga- 
tion Consolidation  Act,  1858,  certain  exemptions  from  payment  of  dues  were 
reserved  to  "  resident  burgesses  of  Dumbarton " ;  and  by  section  5  of  the  Shipping 
Dues  Exemption  Act,  1867,  it  was  declared  that  where  a  "person  or  body  corporate'' 
was  entitled  to  exemption  prior  to  the  Act  they  should  be  entitled  to  compensation. 
Held  that  a  private  unincorporated  trading  company  was  not  as  a  company  entitled  to 
compensation,  but  that,  being  composed  entirely  of  partners  possessing  the  necessary 
qualifications,  these  partners,  as  individuals,  were  so  entitled. 

[851]  This  was  a  special  case,  in  which  the  New  Dumbarton  Steamboat  Company, 
and  John  Macmillan,  William  Whyte,  and  William  Paterson,  were  the  first  parties,  and 
the  Trustees  of  the  Clyde  Navigation,  appointed  under  the  Clyde  Navigation  Consolida- 
tion Act,  1858,  were  tiie  second  parties. 

By  section  108  of  "The  Clyde  Navigation  Consolidation  Act,  1858,"  it  was 
enacted, — "  Whereas  certain  exemptions  from  payment  of  rates  leviable  on  the  river 
Clyde,  and  at  the  harbour  of  Glasgow,  and  at  the  harbour  of  Dumbarton,  are  conferred 
on  the  resident  burgesses  of  Dumbarton  and  Glasgow  respectively,  by  the  44th,  45th, 
46th,  47th,  and  48th  sections  of  the  fourth  recited  Act  {i.e.  6  Geo.  IV.  c.  117,  1825), 
the  62d  section  of  the  fifth  recited  Act  (i.e.  3  &  4  Vict.  c.  118,  1840),  and  the  15th, 


dlO      NEW  DUMbAtltON  StEAifbOAt  CO.,  &C.  [l870]     Vttt.  ^UlWOSMK,  M. 

16th,  and  17th  aeotions  of  the  sixth  recited  Act(f.«.  9  Vict  c.  23, 1846),  which  are  aayed 
bj  this  Act,  to  the  effect  mentioned  in  this  section ;  and  whereas  it  is  expedient  that 
the  said  exemptions  should  be  continued  during  the  lives,  and  should,  on  the  terms 
hereinafter  mentioned,  be  extinguished  upon  the  deaths  of  the  existing  buigesaes :  Be 
it  enacted  that  the  said  exemptions  shall  extend  to  the  several  rates  imposed  bj  this 
Act,  so  far  as  contained  in  the  schedules  (G)  and  (H)  hereunto  annexed  (except  the 
rates  for  the  use  of  docks)  as  fully  as  if  the  said  sections  were  contained  in  this  Act  and 
applied  to  the  said  several  rates  ;  but  such  exemptions  shaU  apply  only  to  the  persoiiB 
who  were  burgesses  of  Dumbarton  and  Gla^ow  respectively  on  the  10th  day  of  Jime 
1858,  and  at  such  times  as  such  burgesses  respectively  are  actually  resident  in  the  eaii 
towns  respectively ;  and  aU  such  exemptions  and  all  immunities  conferred  on  or  claimed 
by  such  burgesses,  under  the  above  recited  sections  of  the  recited  Acts  or  the  contncft 
therein  mentioned,  shall  be  suspended  so  long  as  such  burgesses  respectively  shall  not 
reside  within  the  said  towns  respectively,  and  shall  wholly  cease  and  determine  upon 
the  deaths  of  the  said  burgesses  respectively."  And  by  '^  The  Shipping  Dues  £xemptioii 
Act,  1867,"  certain  exemptions  from  payment  of  dues  were  abolished  ;  and  by  section 
5  it  was  enacted, — "  Where  a  person  or  body  corporate  who  would,  if  this  Act  had  not 
passed,  be  entitled,  in  his  or  their  own  right,  to  derive  profit  from  any  exemption  from 
dues  abolished  by  this  Act,  has  derived  pecuniary  profit  from  such  exemption  duriag 
the  year  preceding  the  1st  of  February  1867 ;  in  that,  but  in  no  other  case,  the  person 
or  body  corporate  entitled  to  receive  the  class  of  dues  in  question  .  .  .  shall  pay  to  the 
person  or  body  corporate  so  entitled, ...  by  way  of  compensation,  an  annuity  equal  to 
the  average  annual  amount  of  profit  so  derived  during  the  three  years  next  preceding 
the  1st  of  February  1867,  or  during  so  much  of  those  three  years  as  is  subsequent  to  the 
date  at  which  the  claimant  commenced  to  derive  such  profit :  Provided  that  no  compensi' 
tion  shall  be  payable  or  paid  (except  so  much  as  may  previously  have  accrued),  after  any 
of  the  following  times,  viz  : — (1)  AJfter'the  expiration  of  ten  years  from  the  commencement 
of  this  Act ;  (2)  After  the  time  of  the  death  of  the  claimant ;  (3)  After  the  time  at 
which  the  dues  from  which  the  claimant  was  exempted  cease  to  be  levied ;  (4)  After 
any  time  when,  from  any  reason  whatever,  the  claimant  ceases  or  would  oease  (if  the 
exemption  from  dues  for  which  compensation  was  granted  them  existed),  to  have  a  right 
to  such  exemption,  or  to  be  in  a  position  to  derive  profit  from  it" 

By  contract  dated  14th  December  1863  John  Macmillan,  William  Whyte,  and 
William  Paterson,  who  were  resident  burgesses  of  Dumbarton  prior  to  10th  June  1858, 
with  certain  others  who  were  also  resident  burgesses  prior  to  that  date,  but  are  since 
dead,  or  have  ceased  to  be  resident  burgesses,  entered  into  a  compartnership  for  owning 
and  running  [852]  steam  vessels  between  Dumbarton  and  Glasgow  and  Greenock,  under 
the  name  of  the  New  Dumbarton  Steamboat  Company. 

By  the  fifth  and  sixth  articles  it  was  provided,  that  in  the  event  of  any  partner 
becoming  non-resident  he  shotdd  sell  his  share  to  the  company,  and  in  the  event  of  the 
death  of  any  partner  his  share  should  fall  to  the  company,  who  should  pay  to  his 
representatives  its  value,  to  be  fixed  by  arbiters  mutually  chosen. 

The  company  acquired  three  steam  vessels,  the  Leven,  the  Lennox^  and  tiie  Loekfyfn, 
and  during  the  year  preceding  1st  February  1867  these  boats  were  employed  in  trading 
between  Diunbarton  and  Glasgow — the  Lochfyne  during  the  whole  year,  the  Leven  to 
10th  December  1866,  and  the  Lennox  to  27th  December  1866.  The  Leo^n  and  Lemai 
were  sold  on  27th  December  1866. 

During  the  three  years  next  preceding  the  said  1st  February  1867  the  average 
annual  amount  of  exemption  derived  by  each  partner  of  the  company  was  as  specified  in 
the  special  case. 

The  first  parties  having  claimed  compensation,  the  second  parties  refused  it,  on  d^e 
ground,  inter  alia,  that  the  company  was  not  a  "  person  or  body  corporate,"  and  that, 
at  all  events,  they  were  not  entitled  to  claim  in  respect  of  the  Leven  and  ^e  Lennox^ 
these  vessels  having  been  sold  before  the  passing  of  the  Act 

The  following  questions  were  submitted  for  the  opinion  and  judgment  of  the 
Court : — "  (1)  Whether  the  said  New  Dumbarton  Steamboat  Company  is  entitled  as  a 
company,  and  under  the  claim  made  by  the  said  company,  to  compensation  from  the 
said  trustees,  under  the  said  Shipping  Dues  Exemption  Act,  1867 ;  and  if  so,  to  what 
extent  and  amount,  and  for  what  period?  or,  (2)  Whether  the  said  John  Macmillan, 
William  Whyte,  and  William  Paterson,  as  partners  of  the  said  company,  or  as 
individuals,  are  entitled  to  compensation  from  the  said  trustees,  under  the  said  Shipping 
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Dues  Exemption  Act,  1867 ;  and  if  so,  to  what  extent  and  amount,  and  for  what 
period  ? " 

At  advising, — 

LoBD  Cowan. — ^The  exemptions  from  payment  of  rates,  "  saved  "  or  continued,  as 
provided  in  the  Act  of  1868,  were  in  favour  of  the  resident  burgesses  of  Dumbarton 
and  Glasgow,  and  these  exemptions  were  declared  to  continue  only  during  the  lives  of 
the  existing  burgesses  as  on  10th  June  1858,  and  for  so  long  and  at  such  times  only  as 
such  burgesses  were  actually  resident  in  the  said  burghs  respectively.  From  the 
provisions  of  the  statute  it  does  not  seem  to  me  doubtful  that  the  privilege  thus  continued 
had  reference  to  individuals,  and  that  no  associated  body,  imless  composed  entirely  of 
individuals  possessing  the  necessary  qualifications,  could  be  entitled  to  the  exemption 
conferred  by  the  statutes.  An  association  or  company  might  nominally  be  recognised  as 
within  the  privileged  class ;  but  this  could  be  only  because  of  its  whole  members  being 
individually  qualified  to  claim  the  exemption.  Strictly  speaking,  the  claim  was  one  to 
be  vindicated  by  the  individual  partners,  and  not  by  the  company,  who  could  in  no 
proper  sense  be  called  a  resident  burgess,  on  the  death  or  non-residence  of  whom  the 
statutory  privilege  was  to  cease. 

This  being  so,  the  provisions  contained  in  the  recent  general  Act  abolishing  the 
exemption  (1867),  and  providing  for  compensation,  admits  of  easy  construction.  It  is 
only  a  "  person  or  body  corporate,"  that  would  have  been  entitled  in  his  or  their  own 
right  to  profit  from  the  exemption,  had  the  Act  not  passed,  who  is  declared  to  be 
entitled  to  claim  the  compensation  provided  for  by  the  5th  section.  '*  In  that,  but  in 
no  other  case,"  can  the  claim  be  competently  made.  What  may  have  been  precisely 
meant  by  the  term  "  body  corporate,"  which  occurs  for  the  first  time  in  this  compensation 
clause,  might  have  required  some  investigation  into  the  history  and  provisions  of  the 
several  enactments  referred  to  in  the  case,  had  we  to  deal  with  any  body  fairly  within 
that  denomination.  [853]  ^^^  it  certainly  does  not  apply  to  a  private  trading  company 
such  as  that  formed  by  the  claimants.  This  was  not  indeed  contended,  and  it  must  be 
as  persons  individually  or  collectively  that  this  can  be  maintained.  For  the  reason  I 
have  stated,  however,  I  am  clear  that  it  is  not  as  a  company  but  as  individuals  that  the 
claimants  have  right  to  claim.  And  this  construction,  and  no  other,  appears  to  me,  is 
consistent  with  the  nature  of  the  exemption  saved  to  the  parties  by  the  Act  of  1858, 
and  done  away  with  by  the  statute  1867,  and  with  the  terms  of  the  proviso  attached  to 
the  compensation  section  of  that  Act  I  am,  therefore,  of  opinion  that  the  first  question 
contiined  in  the  case  must  be  answered  in  the  negative,  and  the  second  question  in  the 
affirmative. 

The  question,  however,  embraces  a  further  inquiry.  It  is  asked  ^*  to  what  extent 
and  amount,  and  for  what  period,"  is  the  compensation  exigible  under  the  statute.  The 
plain  object  of  the  statutory  provision  as  to  compensation  was  to  indemnify  the  parties 
in  the  enjoyment  of  the  exemption  for  their  loss  of  profit  through  its  abolition.  Every 
person  who  has  derived  pecimiary  profit  from  the  exemption  during  the  year  preceding 
the  1st  February  1867  is  entitled  to  be  a  claimant;  and  I  see  no  sufficient  ground  for 
thinking  that,  if  otherwise  qualified,  it  behoved  that  he  should  have  been  deriving  profit 
throughout  the  whole  of  the  year.  The  question  simply  is,  whether,  through  the 
exemption,  profit  was  derived  by  the  individual  from  the  exemption  to  which  he  was 
entitled.  Assuming  this  to  be  so,  his  title  is  complete  to  "  an  annuity  equal  to  the 
average  annual  amount  of  profit  derived  during  the  three  years  next  preceding  the  1st 
of  February  1867  " ;  but  as  it  might  happen  that  the  claimant  had  not  been  enjoying 
profits  from  the  exemption  during  the  whole  period  of  three  years,  it  is  added,  "  or 
during  so  much  of  those  three  years  as  is  subsequent  to  the  date  at  which  the  claimant 
commenced  to  derive  such  profit."  Whatever  difficulties  might  be  felt  in  applying 
this  provision  to  cases  where  the  circumstances  are  different,  I  do  not  think  it  doubtful 
that  in  this  case  the  extent  of  the  claim  competent  to  the  individuals,  the  first  parties 
hereto,  is  correctly  stated  in  the  24th  statement  of  facts  in  the  case.  The  average 
amount  of  profit,  drawn  by  them  severally,  from  the  exemption  during  the  requisite 
period  prior  to  1st  February  1867  ia  admitted  to  be  the  several  sums  there  attached  to 
their  names  respectively.  Not  is  it  of  any  consequence — the  parties  having  continued 
to  be  during  the  whole  three  years  within  the  privileged  class — ^that  certain  of  the 
vessels  of  which  they  were  owners  have  beeh  sold  during  the  period.  It  is  the  average 
or  pecuniary  profit  derived  from  the  exemption  generally,  and  not  its  source,  as  derived 
from  ownership  of  particular  vessels.     The  annuities  being  thus  fixed  in  conformity  with 
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the  statute,  will  continue  untO  one  or  other  of  the  conditions  attached  to  itB  endurance 
hy  the  terms  of  the  proviso  quoted  in  the  19th  statement  shall  take  effect  It  must 
terminate  with  the  life  of  the  claimant,  and,  at  all  events,  on  the  expiry  of  ten  yean 
from  the  commencement  of  the  Act  It  wiU  also  terminate  should  the  dues  from  which 
the  claimant  was  exempted  cease  to  be  levied ;  and  also  in  the  event  of  the  foarih 
condition  becoming  operative,  by  the  claimant  ceasing  from  any  reason  whatever  "to 
have  a  right  to  such  exemption,  or  to  be  in  a  position  to  derive  profit  from  it," — ^that 
is,  if  he  ceases  to  be  a  burgess,  or  to  be  resident  within  the  burgl^  or  to  be  connected 
with  the  ownership  of  vessels,  or  to  be  engaged  in  trade,  in  respect  of  which  ownezahip 
or  trading,  had  the  Act  of  1867  not  passed,  profit  from  the  exemption  would  have 
accrued  to  the  claimant 

Lord  Binholmb. — My  opinion  is  conformable  to  that  expressed  by  your  Loidehip. 
There  are  two  alternatives,  the  one  on  the  footing  that  the  pursuers  are  a  corpoiate 
body.  I  quite  agree  that  we  cannot  put  our  judgment  on  that  footing.  My  onlj 
difficulty  has  been  whether  the  word  ''  person "  could  cover  a  trading  company  in 
Scotland ;  but  that  difficulty  has  been  in  some  measure  removed  by  considering  that  in 
England  a  trading  company  is  not  considered  as  a  separate  person,  but  an  aggregation 
of  individuals.  In  that  view  I  am  inclined  to  hold  that  the  word  "  person "  xnay 
mean  individuals  trading  together  as  a  company.  As  to  the  amount  of  dues,  that  is 
sufficiently  settled  by  the  admissions  in  the  case. 

[854]  ^  ^  t.he  time  during  which  the  exemption  is  to  endure,  we  cannot  anticipate 
the  various  possible  terminations  named  in  the  statute;  not  that  I  find  any  ^eat 
difficulty  in  making  up  my  mind  as  to  them,  but  we  are  not  in  the  meantime  bound  to 
specify  thenu 

LoBD  Nbavss  concurred. 

The  Lord  Jubticb-Clerk,  not  having  heard  the  argument,  gave  no  opinion. 

This  interlocutor  was  pronounced : — "  Find  that  the  first  parties  are  not  entitled 
as  a  company  to  claim  compensation  under  the  '  Shipping  Dues  Exemption  Act^  1867,^ 
but  that  as  individuals  they  are  entitled  to  claim  such  compensation  :  Find  that  the 
amount  of  compensation  to  which  the  first  parties  respectively  are  entitled  is  correctlj 
stated  in  the  statement  24  of  the  case,  and  that  the  annuity  to  which  each  of  them 
is  entitled  is  of  the  amount  there  stated,  subject  to  the  conditions  set  forth  in  section 
5  of  said  Act,  and  to  this  effect  find  and  declare  accordingly :  Find  no  expenses  due 
to  or  by  either  party." 

J.  &  R  D.  Boss,  W.S. — James  Wkbstkr,  S.S.C. — Agents. 


No.  167.  VIII.  Macphbrson,  854.     11  June  1870.     Ist  Div.— Lord  Ormi- 

dale,  B. 

William  James  Brodie,  Pursuer. — Fraser, 
Jessie  Alexander  or  Brodie,  Defender. — Scott. 

Et  i  contra. 

Process — Husband  and  Wife — Divorce — Counter  Action, — An  action  of  divorce  iras 
raised  by  a  husband  in  October  1869,  and  a  counter  action  of  divorce  was  raised 
by  his  wife  in  January  1870.  The  Lord  Ordinary,  on  5th  February  1870,  pronounced 
decree  of  divorce  against  the  wife  in  the  first  action ;  and,  in  the  second  action,  the 
husband  then  pleaded  that  the  action  was  incompetent ;  and  the  wife  having  moved 
to  be  allowed  a  proof,  the  Lord  Ordinary  sisted  the  second  action  till  the  issue  of  a 
reclaiming  note  by  the  wife  i^ainst  the  decree  of  divorce  should  be  determined.  The 
Court  recalled  this  interlocutor,  and  sisted  process  in  the  first  action  until  the  action 
of  divorce  at  the  instance  of  the  wife  should  be  ripe  for  judgment. 

Husband  and  Wife — Divorce, — Question,  as  to  the  effect  of  decree  of  divorce  being 
pronounced  against  both  spouses  in  mutual  actions  of  divorce. 

William  James  Brodie  raised  an  action  of  divorce  against  Jessie  Brodie,  his  wife, 
founded  on  alleged  acts  of  adultery  committed  by  her  in  and  subsequent  to  November 
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1867.  The  smnmons  was  signeted  on  22d  October  1869.  A  proof  was  taken  on  Ist 
and  3d  February  1870,  and,  on  6th  February,  the  Lord  Ordinary  pronounced  decree  of 
divorce. 

The  defender,  Jessie  Brodie,  reclaimed. 

Meanwhile  the  defender,  Jessie  Brodie,  had  raised  an  action  of  divorce  against  her 
husband,  founded  on  alleged  acts  of  adultery  committed  by  him  in  and  subsequent  to 
the  summer  of  1864.  The  summons  in  this  action  was  signeted  on  13th  January  1870. 
The  action  was  called  in  Court  on  31st  January,  and  defences  were  lodged  on  8th  February. 

The  defender,  William  James  Brodie,  pleaded ; — (2)  The  marriage  of  the  pursuer 
and  defender  being  already  dissolved  by  decree  of  the  Court,  this  action  is  incompetent, 
and  ought  to  be  dismissed. 

On  19th  February  the  record  was  closed.  Thereafter  the  pursuer,  Jessie  Brodie, 
moved  for  a  proof. 

On  25th  May  1870  the  Lord  Ordinary  pronounced  this  interlocutor  : — **  In  respect  of 
the  dependence  of  a  reclaiming  note  against  the  Lord  Ordinary's  judgment  of  divorce 
in  the  action  at  the  instance  of  the  [855]  defender  against  the  pursuer,  sists  the  present 
process  hoc  statu ;  and,  on  the  motion  of  the  pursuer,  grants  leave  to  her  to  reclaim 
against  this  interlocutor."  * 

The  pursuer  reclaimed. 

The  two  reclaiming  notes  at  her  instance  were  put  out  for  hearing  together. 

The  reclaimer  moved  that  the  first  action,  at  William  James  Brodie's  instance, 
should  be  sisted  until  a  proof  should  be  taken  in  the  second  action,  at  the  instance  of 
the  reclaimer,  in  order  that  the  two  actions  should  be  considered  at  once.  The  follow- 
ing cases  were  cited : — Lockhart  v,  Henderson,  M.  voce  Adultery,  1 ;  Donald  v.  Donald, 
March  11,  1864,  ante,  vol.  iL  843. 

Lord  Presidekt. — This  question  is  in  the  discretion  of  the  Court,  but  it  may  involve 
matter  of  clear  right  also.  If  we  adhere  to  the  Lord  Ordinary's  interlocutor,  a  decree 
of  divorce  will  go  out  in  favour  of  the  husband,  and  the  action  at  the  instance  of  the  wife 
will  thereby  be  extinguished.     I  confess  I  do  not  see  my  way  to  that  as  a  just  result. 

Recrimination  is  not  a  good  defence  in  an  action  of  divorce  against  a  wife,  but  the 
case  of  Lockhart,  which  decided  that,  decided  this  also,  that  it  is  competent  for  the 
wife  to  raise  a  counter  action,  in  which  to  state  her  charges  of  adtdtery  against  the 
husband,  and  in  these  actions  decree  may  be  pronounced  against  both  parties, — against 
the  wife  in  the  action  at  the  instance  of  the  husband,  and  against  the  husband 
in  the  action  at  the  instance  of  the  wife ;  and  the  effect  of  this  double  decree  may  be 
very  different  in  many  respects  from  the  effect  of  a  single  decree  in  favour  of  the 
husband,  pronounced  in  the  action  at  his  instance  against  the  wife.  That  being  so,  I 
cannot  consent  substantially  to  put  the  wife  out  of  Court,  when  she  has,  in  a  competent 
action,  stated  charges  of  adultery  against  the  husband,  merely  because  lus  action  was 
first  in  Court,  and  has  taken  precedence  of  the  action  raised  by  the  wife.  It  appears  to 
me  that  what  the  Lord  Ordinary  ought  to  have  done  was,  to  sist  the  first  action  at  the 
husband's  instance  until  the  second  action  was  prepared  for  judgment.  He  has  not 
done  that,  but  we  can  do  it  now ;  we  can  sist  the  first  action  until  the  second  action,  at 
the  wife's  instance,  shall  be  ripe  for  judgment,  and  then  dispose  of  them  both  together. 
If  both  parties  are  found  to  be  guilty,  the  result  will  be  a  decree  in  each  action. 

It  appears  to  be  assumed  in  some  of  the  cases,  that  the  effect  of  such  a  double 
decree  upon  the  patrimonial  interests  of  the  parties  would  be  very  different  from  the 
effect  of  a  single  decree,  and  I  cannot  help  thinking  that  there  may  be  a  difference  also 
in  the  effect  upon  the  status  of  the  parties,  but  it  is  needless  to  say  more  upon  the 
subject  at  present.  I  think  that,  in  the  second  action,  we  ought  to  recall  the  inter- 
locutor of  the  Lord  Ordinary,  and  allow  the  action  to  go  on,  and  that  we  ought  to  sist 
the  first  action  until  the  action  at  the  instance  of  the  wife  comes  back  from  the  Lord 
Ordinary  with  a  judgment  on  a  concluded  proof. 

*  "  Note. — The  Lord  Ordinary  was  moved  by  the  pursuer  to  allow  her  a  proof  in 
the  present  case,  and  to  proceed  as  if  the  marriage  in  question  had  not  been  already 
dissolved.  The  Lord  Ordinary  did  not  think  that  this  would  be  a  correct  course ;  but 
he  has,  in  the  meantime,  sisted  the  present  process,  and  the  pursuer  may  again  move 
in  it  in  the  event  of  the  judgment  in  the  other  case  being  recalled.  The  Lord  Ordinary 
has  also  granted  leave  to  the  pursuer  to  reclaim  against  the  present  interlocutor,  in  order 
that  she  may,  if  so  advised,  have  both  cases  before  the  Inner-House  at  the  same  time." 
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Lord  Dsab. — 1  am  of  the  same  opinion.  The  hoshand  raised  his  action  on  22d 
October  1869.  The  wife  raised  her  action  on  13th  January  1870,  and  she  alleges  that 
the  acts  of  adultery  she  sets  forth  were  committed  by  her  husband  long  before  the 
alleged  dates  of  the  acts  of  adultery  said  to  have  been  committed  [856]  ^7  h^'-  ^  ^^ 
it  to  be  well  settled  in  our  law,  that  an  allegation  of  adultery  committed  by  one  of  the 
spouses  is  not  a  relevant  defence  against  an  action  of  divorce  for  adultery  committed  hj 
the  other  spouse.  I  was  taught  to  believe  that  to  be  law  by  Professor  Hume  in  his 
Lectures  the  best  part  of  half  a  century  ago,  and  whatever  may  be  done  in  Engknd 
under  their  recently  introduced  law  of  divorce  cannot  affect  our  long  established  practice. 
It  is  also  well  settled  that,  in  mutual  actions  of  divorce,  the  Court  may  give  decree  in 
both  actions.  If  that  be  so,  the  actions  before  us  seem  to  be  just  the  sort  of  actions  in 
which  this  procedure  may  properly  be  followed.  What  may  be  the  effect  of  decree 
being  pronounced  in  both  actions  is  another  question  altogether,  and  may  be  by  no 
means  so  well  settled.  But  I  agree  with  your  Lordship  that  both  actions  ought  to  he 
dealt  with  at  the  same  time. 

Lord  Ardmillan. — I  concur.  To  sist  the  second  action  at  the  wife's  instance,  till 
we  shall  have  disposed  of  the  first  action  at  the  instance  of  the  husband,  might  render 
it  impossible  to  pronounce  any  decree  in  the  second  action.  But  if  we  sist  the  fi^t 
action  until  the  inquiry  demanded  by  the  wife  in  the  second  action  shall  have  been 
made,  we  shall  then  have  the  whole  facts  before  us,  and  shall  be  able  to  dispose  of  both 
cases  at  once.  I  therefore  concur  in  the  course  suggested  by  your  Lordship.  Bat  I 
reserve  my  opinion  on  the  question  whether  decree  of  divorce  at  the  instance  of  either 
party,  or  of  both  parties,  ought  to  be  pronounced  in  mutual  actions  of  divorce.  It  is 
settled  by  the  case  of  Lockhart  that  in  an  action  of  divorce  recrimination  is  not  a  good 
defence,  but  that  the  averments  which  support  a  charge  of  recrimination  may  be  made 
the  foundation  of  a  counter  action.  But  the  question  whether  decree  shall  be 
pronounced  in  both,  or  in  either  of  the  mutual  actions  of  divorce,  is  a  different  maUer. 
I  think  that  there  enters  inherently  and  deeply  into  the  contract  of  marriage  an 
obligation  before  God  and  man  that  the  contract  shall  be  faithfully  kept  by  both  of  the 
contracting  parties.  Divorce  is  in  my  opinion  a  remedy  provided  for  the  innocent 
party,  and  is  not  intended  for  cases  in  which  both  parties  are  guilty.  There  is  the 
highest  authority  in  the  law  of  England  to  that  effect,  and  the  older  law  of  Soothod 
was  to  the  same  effect,  and  unless  it  has  been  otherwise  conclusively  settled  byooi 
more  recent  authorities  I  am  inclined  to  think  that  the  old  Scottish  law  is  sound  and 
salutary,  and  that  the  same  principle  will  be  found  to  be  applicable  to  the  law  of  divorce 
in  both  countries. 

In  the  meantime,  I  agree  in  the  opinion  expressed,  and  the  course  proposed. 

Lord  Kinlogh  concurred. 

These  interlocutors  were  pronounced : — 

In  the  first  action. — ''Sist  process  in  this  action  until  the  action  of  divorce  at  the 
defender's  instance  against  the  pursuer  shall  be  ripe  for  judgment" 

In  the  second  action. — **  Recall  the  interlocutor  complained  of,  and  remit  to  the 
Lord  Ordinary  to  repel  the  second  plea  in  law  for  the  defender,  to  allow  the  pursuer  a 
proof  of  her  averments,  and  to  the  defender  a  conjunct  probation,  and  to  proceed  further 
in  the  cause  as  shall  be  just :  Find  the  reclaimer  entitled  to  expenses  since  the  date  of 
the  interlocutor  reclaimed  against,  and  remit,"  &c. 

Lindsay  Mackbrst,  W.S. — James  Barton,  S.S.C. — Agents. 

[Followed,  Walker  v.  Walker,  1871,  9  M.  460.] 


No.  168.  VIIL  Macphbrson,  857.     15  June  1870.     1st  Div.— R 

John  Thoms,  Petitioner. — Shand. 

Deed — Olerical  Error — Record, — An  instrument  of  disentail  was  executed  and  recorded 
under  the  authority  of  the  Court.  It  was  then  discovered  that  a  clerical  error  had 
been  made  in  writing  the  name  of  one  of  the  instmmentary  witnesses  in  the  testing- 
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clause.    Application  for  wanant  to  correct  the  deed  and  the  record  refused^  the  error 
having  been  committed  not  by  a  public  officer,  but  in  a  private  deed. 

An  heir  of  entail  in  possession  of  an  entailed  estate  presented  a  petition  to  the 
Court  for  approval  of  an  instrument  of  disentail  and  warrant  to  record  the  same  in  the 
Register  of  Tailzies,  in  terms  of  11  &  12  Vict  c.  36,  and  16  &  17  Vict.  c.  94. 
After  the  usual  procedure  the  prayer  of  the  petition  was  granted,  and  the  instrument  of 
disentail  was  duly  recorded.  It  was  thereafter  discovered  that  a  clerical  error  had 
been  made  in  completing  the  testing-clause  in  the  instrument  of  disentail,  the  word 
"  Foster,"  the  name  of  one  of  the  instrumentary  witnesses,  being  written  "  Forster." 

This  petition  was  then  presented  to  the  Court,  asking  them  to  grant  warrant  "  to 
correct  the  said  instrument  of  disentail  by  deleting  the  letter  '  r '  in  the  word  Forster  in 
the  testing-clause  of  the  said  instrument,  and  by  adding  to  the  testing-clause  of  the  said 
instrument  the  following  words: — 'It  being  declared  that  the  name  of  the  second 
witness  is  David  Foster,'  and  farther,  to  grant  warrant  to  and  ordain  the  keeper  of  the 
Register  of  Tailzies  to  alter  the  said  register  so  that  the  same  may  correspond  with  the 
said  instrument  of  disentail  as  corrected." 

The  following  authorities  were  cited  tor  the  petitioner: — Heddell,  Dec.  18,  1838, 
1  D.  267;  Drew,  Feb.  7,  1839,  1  D.  467;  Brown,  July  18, 1840,  2  D.  1467;  Rowe, 
March  1,  1849,  21  Jur.  309. 

Lord  Prksident. — I  am  for  refusing  this  application.  The  precedents  cited  do  not 
seem  to  me  to  be  in  point.  They  establish  only  this,  that,  where  a  clerical  error  has 
been  committed  by  an  officer  of  Court  or  the  keeper  of  a  public  record,  it  is  in  the 
power  of  the  Court  to  order  the  error  to  be  rectified  by  the  public  officer,  on  clear  proof 
that  it  is  merely  clerical,  and  was  committed  inadvertently.  But  here  no  error  has  been 
committed  by  any  public  officer.  The  error,  if  it  be  one,  has  been  committed  by  the 
parties  or  their  agent,  and  consists  in  the  name  of  one  of  the  witnesses  being  inaccurately 
written  in  the  testing-clause.  What  the  effect  of  that  error  may  be  it  is  not  for  us  to 
anticipate — this  only  I  am  prepared  to  say,  that  the  Court  cannot  authorise  any 
alteration  on  a  private  deed,  on  the  mere  allegation  that  a  clerical  error  has  been 
committed  by  the  parties  or  their  agent. 

Lord  Deas. — I  rather  think  some  corrections  have  been  allowed  on  deeds  executed 
by  authority  of  the  Court  imder  the  Entail  Amendment  Acts,  and  the  only  question 
which  occurred  to  me  was,  whether  this  deed  did  not  belong  to  that  class.  But,  assum- 
ing it  to  be  a  private  deed,  I  quite  agree  with  the  view  taken  by  your  Lordship. 

Lord  Ardmillan. — ^The  authorities  quoted  by  counsel  do  not  touch  the  present  case. 
They  are  all  cases  in  which  the  error  sought  to  be  corrected  was  committed  in  the 
discharge  of  a  public  function  by  a  public  officer,  and  in  these  cases  it  was  quite  com- 
petent and  regular  to  apply  to  the  Court  to  have  the  error  rectified.  Here,  on  the 
contrary,  the  deed  is  a  private  deed,  and  the  error  is  in  the  insertion  of  a  single  letter. 
Either  the  parties  to  the  deed  could  alter  it  themselves,  or  they  could  not.  If  they  could 
alter  it,  why  should  they  come  to  the  Court  for  authority  %  If  they  could  not  alter  it,  I 
doubt  whether  the  Court  can  interpose  to  alter  the  testing-clause  of  a  private  deed. 
Such  an  alteration  [868]  might  be  hazardous,  for  there  would  then  be  no  authentication 
of  the  alteration.  We  cannot  now  insert  above  the  signatures  a  statement  which  would 
be  authenticated  by  these  signatures.  Anything  mentioned  in  the  testing-clause  as 
introduced  by  way  of  alteration  or  addition  is  always  stated  to  have  been  done  before 
signature,  otherwise  it  is  of  no  avail.  The  principle  is  most  important  that  the 
signature  cannot  authenticate  anything  which  is  not  already  written  before  the  signature 
was  appended.  It  would  be  perilous  to  relax  that  principle.  If  the  error  had  been 
merely  in  the  register — the  register  being  disconform  to  the  deed,  it  might  have  been 
corrected,  but  that  is  not  the  case  here.  I  concur  in  thinking  that  we  must  refuse  this 
application. 

Lord  Kinlogh. — I  am  of  the  same  opinion  with  your  Lordship  in  the  chair. 
Though  the  deed  in  question  stands  connected  with  a  proceeding  which  may  be  called 
judicial,  still  it  is  a  private  deed,  executed  by  a  private  party  in  the  exercise  of  his 
rights  over  this  estate.  If  we  granted  this  application,  I  cannot  see  how  we  could 
refuse  to  order  the  alteration  of  any  private  deed  which  had  been  bungled,  if  only  in 
the  interval  it  had  been  registered  in  a  public  record.  What  the  Court  might  do  in  a 
case  of  strong  necessity,  as  where  the  parties  to  the  deed  are  dead,  or  the  like,  I  do  not 
say,  but  where  nothing  can  be  urged  but  the  convenience  of  the  parties  and  the  saving 
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of  a  few  pounds  in  the  ezpenfle  of  a  new  deed,  and  relative  procedure,  I  think  there  is 
no  sufficient  ground  for  the  intervention  of  the  Court 

This  interlocutor  was  pronounced: — ''Having  heard  counsel  in  support  of  this 
petition,  refuse  the  petition,  and  decern." 


No.  169.  VIIL  I^Iacpherson,  858.     15  June  1870.    2d  Div.— Lord  Mure,  I. 

Highland  Railway  Company,  Pursuers. — SoL-Oen.  Clark — Lancader. 
John  Foster  (Clerk  and  Collector  for  the  Heritors  of  Kinclaven)  and  Othebs, 

Defenders. — MiUar,  Q.C. — Adam. 

Church — Manse — Assesiment — Landteard  Parish — Real  or  Valued  Rent, — Heidihai,vi 
a  landward  parish  in  which  the  present  relative  annual  values  of  the  lands  of  the 
several  heritors  di£fered  greatly  from  the  relative  annual  values  appearing  in  the 
old  valuation-roll,  the  heritors  were  entitled  to  assess  themselves  for  the  repaiis  of  the 
manse  according  to  the  real  rent. 

At  a  meeting  of  the  heritors  of  the  parish  of  Kinclaven,  in  Perthshire,  they  resolyed 
to  assess  themselves  to  the  amount  of  £500  for  the  repairs  of  the  manse,  according  to 
the  real  rent  of  their  respective  lands. 

The  Highland  Railway  Company,  one  of  the  heritors,  having  refused  to  pay  the 
proportion  of  the  assessment  (£37,  6s.  5d.)  laid  upon  the  company,  on  the  ground  that 
the  assessment  should  have  heen  allocated  among  the  heritors  according  to  the  valned 
rent  appearing  on  the  old  valuation-roll,  and  not  according  to  the  real  rent,  the  collects, 
for  hehoof  of  the  heritors,  raised  an  action  and  ohtained  decree  for  the  amount  in  the 
Sherff-court  of  Perthshire. 

The  railway  company  appealed,  and  suhsequently  brought  the  present  action  in  ^ 
Court  of  Session  against  the  collector  and  the  heritors,  concluding  for  reduction  of  the 
minutes  of  meeting  of  the  heritors,  and  for  declarator  that  the  assessment  should  hare 
been  allocated  according  to  the  valued  rent,  and  not  according  to  the  present  valne  or 
real  rent. 

Defences  were  lodged. 

It  was  stated,  and  admitted  on  record,  that  the  parish  was  purely  landward,  and 
contained  neither  burgh,  village,  nor  feuars.  The  line  of  the  Highland  Bailwaj 
Company  passed  through  it,  but  they  had  no  station  in  it.  The  real  rent  for  the  yoz 
1865-66,  as  appearing  from  the  valuation-roll,  was  £9487,  6s.  3d., — ^the  portion  attech- 
ing  to  railways  being  [859]  £2706,  whereof  the  Highland  Company  had  £577,  IOe. 
The  amount  of  valued  rent  effeiring  to  the  lands  occupied  by  the  Highland  Company 
had  not  been  ascertained,  but  was  admitted  to  be  trifling. 

The  pursuers  pleaded ; — (2)  The  parish  of  Kinclaven  being  a  purely  landward  paiish, 
the  assessment  for  the  repairs  of  the  manse  ought  to  be  upon  the  valued  rent. 

On  19th  February  1870  the  Lord  Ordinary  pronounced  this  interlocutor: — "Bepeb 
the  reasons  of  reduction,  and  assoilzies  the  defenders  from  the  conclusions  of  the  actaon : 
Finds  them  entitled  to  expenses,"  &c* 

*  <<  Note. — Although  the  parish  of  Kinclaven  is  a  landward  parish,  it  is  admitted 
that  in  the  rental  of  £9487  heritable  subjects  are  included  of  the  value  of  upwards  of 
£3600,  consisting  principally  of  railways,  which  have  no  valued  rent  attached  to  them, 
and  the  question  here  raised  for  decision  is,  whether  an  assessment  for  the  repairs  and 
alterations  of  a  manse,  which  has  been  laid  on  according  to  the  real  rent,  has  been 
illegally  imposed.  The  Lord  Ordinary,  upon  considering  the  authorities,  has  come  to 
the  conclusion  that  it  has  not 

"  The  rule  which  was  at  one  time  generally  acted  upon,  that  assessments  for  the 
building  and  repairing  of  churches  and  manses  fell  to  be  levied  from  the  heritors  accord* 
ing  to  the  valued  rent  of  their  lands,  has  of  late  years  been  gradually  departed  from, 
when  the  justice  of  the  case  required  that  a  different  basis  of  assessment  should  be 
adopted.     This  appears  to  have  been  first  done  in  the  case  of  Crieff  November  20, 1782 
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[860]  '^^^  railway  company  reclaimed.  They  argued ; — (1)  There  was  no  option  in 
the  heritors  to  adopt  either  real  or  valued  rent ;  the  only  question  therefore  was,  what 
was  the  law.  (2)  The  Acts  1663,  c.  21  (anent  manses),  and  1572,  c.  54  (anent  churches), 
fixed  no  principle  on  which  the  assessn^ent  was  to  be  based.  (3)  Custom  had  fixed  the 
valued  rent  in  landward  parishes.  *  (4)  The  Peterhead  case  t  did  not  lay  down  any 
absolute  rule,  and  no  element  except  a  burgh  or  populous  place  had  been  recognised  as 
authorising  a  change  from  the  valued  to  the  real  rent.|  (5)  A  railway  did  not  increase 
the  population ;  it  gained  only  a  casual  profit,  and  should  not  be  assessed  for  a  per- 
manent burden.  (6)  Eailways  would  not  be  exempt  if  the  assessment  was  laid  on  the 
valued  rent.§ 

The  heritors  replied; — (1)  The  same  principle  applied  whether  it  was  a  case  of 
building  or  repairing,  and  whether  of  building  or  repairing  a  church  or  manse.  (2)  The 
valued  rent  was  adopted,  because  at  the  time  it  was  the  same  as  the  real  rent,  and  the 
burden  was  thus  equally  distributed,  but  that  was  now  changed.     (3)  In  the  case  of 

(M.  7924),  when  it  was  decided  that  the  expense  of  building  a  new  church  must  be 
defrayed  by  the  heritors  of  the  landward  part  of  the  parish  according  to  their  valued 
rent,  and  by  the  feuars  and  proprietors  of  houses  in  the  burgh  according  to  their  real 
rents.  A  decision  substantially  to  the  same  effect  was  repeated  in  the  case  of  Peterhead, 
and  affirmed  by  the  House  of  Lords  24th  January  1802  (4  Paton's  Appeals,  p.  356), 
but  altering  the  judgment  of  the  Court  of  Session  in  so  far  as  any  portion  of  the  assess- 
ment was  laid  upon  the  valued  rent,  and  deciding  that  the  assessment  fell  to  be  levied 
from  all  the  owners  of  lands  and  houses  within  the  parish  in  proportion  to  their 
real  rents. 

"  These  decisions  were  pronounced  in  cases  where  the  parishes  were  partly  landward 
and  partly  burghal.  But  in  1837  a  further  step  was  taken  in  the  same  cQrection,  in 
Boewell,  June  15,  1837,  in  which  it  was  held  that  the  same  rule  must  be  applied  in  a 
parish  where  there  was  a  large  village  which  had  never  been  erected  into  a  burgh, 
notwithstanding  the  apprehension  which  was  expressed  by  several  of  the  Judges  that 
this  might  lead  to  great  practical  inconvenience  f rom|the  want  of  any  regular  assessment- 
roll.  The  rule  was  still  further  extended  in  the  recent  case  of  Macfarlane  v.  Monklands 
Bailway  Company,  January  29,  1864,  in  a  parish  in  which  there  was  no  burgh  and  no 
village,  but  a  considerable  number  of  detached  feus,  and  it  seems  to  have  been  assumed 
as  settled  in  that  case  and  the  relative  case  of  Coupar- Angus,  decided  the  same  day,  that 
railway  companies  which  were  not  specially  exempted  are  liable  in  assessment  for 
churches  and  manses  as  owners  of  heritable  subjects  in  the  parish. 

*^  All  these  decisions  appear  to  have  proceeded  upon  the  rule  laid  down  by  Lord 
Eldon  in  the  case  of  Peterhead,  that '  all  the  heritors  should  contribute  according  to  the 
value  of  their  land,'  and  that  where  any  considerable  portion  of  the  heritors  would  not 
be  reached  by  an  assessment  on  the  valued  rent,  the  real  rent  must  be  taken  as  the 
basis  of  assessments.  Now,  the  circumstances  of  the  present  case  appear  to  the  Lord 
Ordinary  to  require  that  the  real  rent  should  be  adopted  in  order  that  this  rule  may  be 
fairly  applied.  And  as  the  reasons  which  seem  to  have  led  the  Court  to  refuse  to  lay 
the  assessment  for  a  manse  upon  a  real  rent  in  the  old  case  of  Steel,  31st  January  1712 
(D.  5131),  and  to  hesitate  in  disposing  of  the  case  of  Boswell,  viz.  the  trouble  and 
expense  which  would  be  occasioned  from  the  want  of  an  assessment-roll,  have  no  longer 
any  application,  inasmuch  as  the  Valuation  Act  has  removed  all  such  difficulties,  the 
[860]  Lord  Ordinary  has  been  unable  to  see  any  sufficient  ground  for  holding  that  the 
defenders  were  wrong  in  adopting  the  real  rent  as  the  basis  of  assessment  in  the 
present  case.'' 

*  Ersk.  ii.  10,  63;  Steel  v.  His  Parishioners  (Lochmaben  case),  1712,  M.  5131; 
Dundas  v.  Nicolson,  1778,  Hailes,  p.  802,  per  Lord  Braxfield;  Heritors  of  Campbelton 
V.  Rowat,  1775,  M.  7921 ;  Ure  v.  Camegy  (Forfar  case),  1793,  M.  7929 ;  Feuars  of 
CrieSv.  The  Heritors,  1781,  M.  7924;  Boswell  v.  Hamilton  (Mauchline  case),  June,  15, 
1837,  15  S.  1148;  Duncan  on  Par.  Law,  p.  193,  et  seq. 

t  Harlow  v.  Merchant  Maiden  Hospital  (Peterhead  case),  1802,  4  Pat.  App.  356. 

X  Maxwell  v,  Gordon,  1816,  4  Dow's  App.  279 ;  Scottish  North-Eastern  Railway  Co. 
V.  Gardiner  (Coupar-Angus  case),  Jan.  29,  1864,  ante,  vol.  ii.  537;  Bell  v.  Earl  of 
Wemyss  (Inveresk  case),  1805,  M.  App.  voce  "Kirk,"  No.  3. 

§  Macfarlane  v,  Monklands  Railway  Co.  (Slamannan  case),  Jan.  29,  1864,  ante,  vol. 
ii.  519  ;  Deeside  Railway  Co.  v.  Pitfodels  Land  Co.,  July  16,  1869,  ante,  vol.  vii.  1068. 
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Lochmaben,*  the  Court  adopted  the  valued  rent,  because  the  real  rent  would  have  put 
the  minister  to  the  expense  of  a  proof.  (4)  The  principle  of  the  Peterhead  case  t  was, 
that  where  the  taking  of  the  valued  rent  would  do  injustice,  the  heritors  were  bouod 
to  take  the  real  rent.  (5)  In  the  cases  of  the  Kilmalcolm  Road  Trustees,  and  Maelarlane 
V,  Monklands  Railway  Company,  {  the  Court  held  a  railway  company  to  be  heritors,  and 
as  such  bound  to  bear  a  proportion  of  labour-money  and  assessment  for  GhuicheB 
and  manses. 

At  advising, — 

Lord  Cowan. — This  question  originated  in  the  Sheriff-<x>urt  of  Perthshire.  Certsin 
repairs  and  alterations  were  necessary  on  the  manse  of  this  parish,  and  the  heritors,  in 
assessing  for  the  expense,  adopted  the  principle  of  real  rent  as  the  basis  of  charge,  and 
fixed  on  certain  proportions  thereof  as  due  by  this  railway  company.  For  payment  d 
that  sum  an  action  was  brought  by  the  collector,  in  which  the  interlocutors  were  pio- 
nounced  which  are  brought  under  our  review  by  appeal  Thereafter  this  actioD  of 
reduction  was  instituted  of  the  resolutions  of  the  heritors,  and  the  question  subeUuxtially 
is,  whether  valued  rent  or  real  rent  ought  to  be  the  basis  of  assessment. 

The  issue  involved  is  of  much  practical  moment,  and  of  extensive  application,  hsTing 
regard  to  the  peculiar  circumstances  of  the  case  and  character  of  this  [861]  perish.  But 
for  the  formation  of  the  railway  it  was  certainly  a  landward  parish.  There  is  no  village 
or  town  or  large  body  of  feuars  within  its  bounds.  The  Highland  Railway,  hoveTCt, 
has  been  formed,  and  runs  through  it.  By  this  the  real  rent  of  the  parish  has  been 
largely  increased.  Under  the  valuation-roll  of  the  year,  while  the  whole  valuation  vai 
£9487,  the  portions  of  the  sum  attaching  to  railways  was  £2706.  Having  all  this  in 
view,  we  have  to  consider  whether  the  heritors  have  done  wrong  in  adoptisg  iJu 
resolutions  under  reduction. 

The  assessment  is  for  a  parochial  burden ;  as  such,  it  is  payable  by  the  heritois  of 
the  parish,  for  so  by  the  practice  of  the  country,  and  the  decisions  of  the  Court,  the 
term  ''parishioners"  in  the  statute  1663  has  been  construed.  There  is  a  railiray 
company  having  property  for  the  purposes  of  their  undertaking  within  the  pansh.  h 
the  company  liable  as  heritors  for  this  burden  f  Railway  companies  have  been  held 
liable  as  heritors  and  occupiers  of  land  for  poor-rates.  They  are  so  for  statute-kboar 
conversion  money.  And  as  regards  assessments  for  church  and  manse,  the  Slamannan 
case,  referred  to  in  the  debate,  proceeded  upon  that  recognised  footing.  Aooordio^f, 
liability  is  not  matter  of  controversy  in  this  case.  The  pursuers  have  admitted  thai 
they  are  liable  according  to  their  valued  rent,  although  what  that  is  has  not  httai 
ascertained,  and  in  a  division  of  the  cumulo  it  must  be  a  trifling  amount  which  vOl 
be  attached  to  the  solum  of  the  railway. 

Something  was  said  at  the  debate  as  to  the  power  of  the  heritors  to  assess,  in  their 
option,  on  the  principle  of  real  rent  or  of  valued  rent.     On  the  one  hand,  it  was  eoor 
tended  for  the  pursuers  that  valued  rent  alone  could  be  taken,  having  regard  to  Qa 
character  of  this  parish  as  purely  landward,  and,  on  the  other  hand,  it  was  maintained 
that  real  rent  alone  could  be  the  basis  of  assessment     I  think  the  law  on  this  pcnnt  is 
well  stated  by  Mr.  Dunlop  in  his  Parochial  Law,  p.  9,  section  11,  to  this  effect: — "The 
rule  usually  adopted  for  apportioning  the  expense  of  building  or  repairing  the  church" 
(and  the  same  principles  apply  to  manse  assessments  as  to  church  assessments),  *'  among 
the  several  heritors,  is  the  valued  rent  of  their  estates  respectively ;  and  this  rule  would 
not  probably  be  allowed  to  be  departed  from,  in  purely  landward  parishes,  without  some 
sufficient  cause.     The  heritors,  however,  may,  if  they  please,  assess  themselves  aooording 
to  the  real  rent  of  their  lands.''     Whether  the  sentence  I  have  last  read  is  good  law,  it 
is  not  necessary  authoritatively  to  settle.     The  present  inquiry  is,  whether  the  piincipie 
of  real  rent  was  rightly  adopted  in  this  case. 

The  import  of  the  decisions  referred  to  by  the  Lord  Ordinary,  and  largely  commented 
on  by  the  parties,  appears  to  me  to  be,  that  where  equity,  as  regards  the  inddenee  of  &e 
tax  on  the  assessable  subjects  within  the  parish  cannot  be  secured  by  taking  the  valued 
rent,  and  can  be  reached  only  by  taking  the  real  rent  as  the  basis  of  apportionment, 
this  last  must  be  adopted.     Mere  population  was  rejected  by  Lord  ChanceUor  EkLon  in 

*  Steel  V,  ELis  Parishioners  (Lochmaben  case),  MuprcL 
t  Peterhead  case,  supra. 

X  Kilmalcolm  Road  Trustees  v.  Caledonian  Railway  Ca,  Dec.  5,  1863,  ante,  toL  ii^ 
355 ;  Macfarlane  v.  Monklands  Railway  Co.  (Slamannan  case),  wpra^ 
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No.    170.  VIIT.    Macpherson,    862.      15    June    1870.      2d   Div.—Lord 

Ormidale,  R 

Caledonian  Banking  Company,  Pursuers. — J.  Marshall — Maclean. 
Key.  Alexander  M'Kenzie  and  Others  (Kennedy's  Trustees),  Defenders.— 

Horn — MLaren, 

Cautioner — Letter  of  Guarantee — OurrerU-Aceaunt — Continuing  Guarantee,  LiberatiM 
from — Bank, — (1)  A  letter  of  guarantee  to  a  bank  of  overdrafts  to  [863]  ^  allowed 
on  the  principal  debtor's  account-current  which  held  to  constitute  a  continmng 
guarantee.  (2)  Circumstances  in  which  the  cautioner's  representatives  were  hdd  to 
be  liberated  from  the  guarantee  by  transactions  between  the  creditor  and  piincipil 
debtor. 

In  this  action  the  Caledonian  Banking  Companjsued  the  executor  of  Duncan  M'Edwud, 
draper,  Nairn,  principal  debtor,  for  the  sum  of  £778,  148.  8d.  as  the  balance  due  to 
them  on  account-current  kept  by  M 'Edward  with  the  pursuers'  branch  at  Nairn,  aod 
the  trustees  of  Lachlan  Kennedy,  merchant  in  Nairn,  for  £400,  part  of  the  said  som, 
under  the  following  letter  of  guarantee,  dated  28th  May  1856  : — ''  G.  Waterston,  Esq., 
manager,  Caledonian  Banking  Company,  Inverness. — Sir, — The  directors  of  the  ksk 
having  agreed  to  allow  my  nephew,  Mr.  Duncan  M'Edward,  merchant,  to  overdi&v  his 
account-current  with  them  at  their  branch  here  to  the  extent  of  four  hundred  pounds 
sterling,  I  hereby  guarantee  full  payment  thereof,  or  of  such  portion  of  that  amount  as 
he  may  require  to  draw  for,  and  engage  to  repay  the  same  when  requested  so  to  da— I 
am.  Sir,  your  mo.  obed.  servant — Lachlan  Kennkdt." 

M'£d ward's  executor  did  not  appear,  and  decree  in  absence  was  pronounced  against 
him. 

Kennedy's  trustees  appeared,  and  pleaded ; — (3)  The  letter  founded  on  is  onlj  a 
guarantee  for  a  single  advance  of  £400,  and  the  obligation  was  discharged  by  the 
advance  of  money  to  that  amount  to  the  principal  debtor,  and  the  subsequent  repayment 
by  him  of  the  same.     (4)  The  action  is  barred  by  reason  of  the  pursuers  having  giren 
no  notice  of  the  existence  of  the  obligation  to  the  defenders,  and  of  their  continuing  to 
make  advances  to  their  debtor  M'Edward  until  his  death,  and  having  given  time  to 
Duncan  M'Edward's  executor,  and  having  allowed  his  estate  to  be  distributed  withont 
notice  to  the  defenders.     (5)  In  respect  that  the  pursuers  allowed  the  defenders  to  paj 
to  the  principal  debtor  the  sum  of  £600,  part  of  his  beneficial  interest  in  thetrust^tote, 
in  order  that  the  same  might  be  applied  in  reduction  of  the  overdrafts  by  him  on  said 
account-current,  and  in  respect  the  defenders,  as  a  condition  of  so  applying  the  said  smn, 
were  entitled  to  a  discharge  of  their  constituent's  guarantee,  but  the  pursuers  received 
the  money  in  the  knowledge  of  the  source  from  which  it  came,  and  concealed  the 
existence    of  the  guarantee,  the  said  payment  must,   in  the  circumstances,  be  held 
equivalent  to  a  payment  in  discharge  of  the  guarantee.     (6)  The  pursuers  having  taken 
■M*Rae  as  their  debtor  have  liberated  the  defenders.     (9)  In  any  event,  as  the  estate 
of  Mr.  Kennedy  may  possibly  be  insufficient  to  meet  the  claims  lodged  and  threatened 
against  it,  any  decree  in  this  action  against  his  trustees  can  only  pass  to  the  effect  of 
constituting  the  alleged  debt  as  a  claim  to  be  rmked  pari  passu  along  with  other  lawful 
claims  on  &e  free  estate  remaining  in  the  defenders'  hands. 

A  proof  was  allowed. 

It  appeared  that  M'£dward  kept  an  account-current  with  the  bank,  money  being 
paid  in  and  drawn  out  daily  as  often  as  the  customer  required ;  that  he  applied  for  leave 
to  overdraw  his  account  in  May  1856,  and  that  the  bank-agent  agreed  to  allow  him  to 
do  so  on  getting  a  guarantee  from  his  uncle.     From  the  evidence  of  Mr.  M'Dougal, 
agent  for  the  bank  at  Nairn,  and  who  was  also  one  of  Kennedy's  trustees,  it  further 
appeared  that  on  18th  October  1856  after  the  date  of  the  guarantee,  the  balance  against 
M'Edward  amounted  to  over  £400,  but  that  it  was  gradually  diminished,  until,  on  26th 
March  1857,  he  was  creditor  to  the  amount  of  £4,  17s.  lid.     In  Mr.  Kennedy's  setUe- 
ment,  he  directed  his  trustees  to  discharge  [864]  M'Edward  of  a  particular  debt  of  £1466, 
15s.  6d.,  and  ''of  all  other  debts,  rents,  interests,  board,  or  other  claims  which  may  be 
resting  owing  by  him  to  me  at  the  period  of  my  decease."     He  also  made  him  residuary 
legatee,  and  at  his  death  in  1861,  and  for  several  years  afterwards,  the  reveraioik  was 
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considered  valuable.  The  guarantee  was  not  intimated  to  his  trustees  until  1869.  In 
1863,  on  M'Edward's  application,  M'Dougal,  as  one  of  the  trustees,  signed  a  cheque  on 
his  branch  of  the  bank  for  £600  to  account  of  M'Edward's  share  of  the  residue,  and  by 
a  cross-^ntry  transferred  the  amount  to  the  credit  of  M'Edward's  overdrawn  account. 
M'Edward  died  in  1863,  and  on  4th  March  1864,  Mr.  M*Bae,  agent  for  his  executor, 
granted  this  guarantee  to  the  bank: — "To  G.  Waterston,  Esq.,  Manager  Caledonian 
Bank,  Inverness. — Sir, — In  reference  to  my  proposal  to  the  bank  that  they  delay 
pressing  a  settlement  of  their  claims  against  the  estate  of  the  deceased  Duncan  M'£dward, 
draper  in  Nairn,  until  his  affairs,  and  also  those  of  his  late  uncle,  Lachlan  Kennedy,  can 
be  wound  up,  which  claims  consist  of,  1st,  an  overdraft  on  his  current  deposit  account, 
amounting,  with  interest  at  1st  current,  to  £1099,  17s.  5d.  stg.,  in  security  whereof  the 
bank  already  hold  a  guanantee  from  the  said  uncle  for  £400 ;  and,  2d,  a  bill  drawn  by 
him  on  and  accepted  by  James  Anderson  of  the  hotel  in  Nairn,  for  £400,  which  fell 
due  on  the  2d  day  of  August  last,  and  was  renewed  on  2d  February  last,  for  £415,  17s.  4d. 
by  John  M'Edward,  the  executor  of  Duncan  M'Edward,  in  the  place  of  the  deceased, 
making  together  the  total  sum  of  £1515,  14s.  9d.,  which  sum,  under  deduction  of  the 
foresaid  guarantee  of  £400  stg.,  say  £1115,  14s.  9d.  remaining  uncovered,  I  hereby 
personally  guarantee  to  the  bank  against  any  deficiency  or  loss  that  may  arise."  This 
letter  was  granted  on  account  of  several  of  Duncan  M'Edward's  creditors  becoming  very 
urgent  for  payment,  and  on  receiving  it  the  bank,  without  any  communication  with 
Kennedy's  trustees,  allowed  Duncan  M'Edward's  debts,  other  than  that  due  to  them,  to 
be  paid,  and  that  due  to  them  to  be  postponed. 

The  Lord  Ordinary  (Ormidale)  pronounced  this  interlocutor : — "  Finds  it  admitted 
that  the  balance  resting  owing  on  the  account-current  kept  by  the  now  deceased  Duncan 
M'Edward  with  the  pursuers'  branch  at  Nairn  amounted,  on  30th  June  1865,  to  £778, 
148.  8d.,  as  libelled:  Finds  that  the  present  action  has  been  instituted  against  the 
defender,  John  M'Edward,  as  executor-dative  qua  next  of  kin  of  the  deceased  Duncan 
M'Edward,  for  said  balance,  with  interest  at  the  rate  of  5  per  cent,  per  annum  from 
said  30th  of  June  1865  till  paid,  and  against  the  defenders  named  and  designed  in  the 
summons  as  the  accepting  and  acting  trustees  of  the  deceased  Lachlan  Kennedy,  for 
£400,  as  a  portion  of  the  said  balance  of  £778,  14s.  8d.,  with  interest,  at  the  rate  fore- 
said, from  the  date  of  their  citation  to  this  action  till  paid,  as  resting  owing  by  them 
under  the  letter  of  guarantee  libelled,  granted  by  the  said  Lachlan  Kennedy :  Finds  that 
the  defender,  John  M'Edward,  has  not  defended  the  action :  Finds,  as  regards  the  other 
defenders,  that  they  stated  in  the  course  of  the  discussion  before  the  Lord  Ordinary 
that  they  did  not  insist  in  their  first  two  pleas  in  law ;  and  finds  that  they  have  failed 
to  establish  their  remaining  grounds  of  defence,  or  any  of  them :  Therefore,  in  these 
circumstances,  repels  the  defences,  and  decerns  in  terms  of  the  conclusions  of  the 
summons ;  reserving  it  to  the  parties  to  be  afterwards  heard  on  the  question  whether 
extract  of  the  decree  now  pronounced  against  the  defenders,  Kennedy's  trustees,  should 
not  be  superseded  till  the  principal  debtor  shall  have  been  discussed,  or  whether  they 
are  entitled  to  any  and  what  other  benefit  as  regards  the  execution  of  the  said  decree  in 
re-[865}^P^t  of  their  position  as  cautioners :  Finds  the  pursuers  entitled  to  expenses," 
&c.* 

*  "Note. —  .  ,  .  The  first  point  raised  before  the  Lord  Ordinary  requiring 
consideration  is  that  embraced  by  the  defenders'  third  plea  in  law. 

"  Is  the  guarantee  in  question  to  be  held,  in  legal  construction,  as  limited  to  a  single 
transaction,  or  as  a  continuing  and  standing  guarantee  1  The  Lord  Ordinary  is  of  opinion 
that,  as  the  letter  of  guarantee  does  not  in  itself  contain  any  limitation  in  regard  to  time, 
or  the  number  of  transactions  or  operations  to  take  place  on  the  faith  of  it,  and  as  it 
expressly  bears  that  the  transactions  or  operations  intended  to  be  secured,  to  the  extent 
of  £400,  were  to  take  place  under  an  account-current,  on  the  principles  which  were 
given  effect  to  in  the  case  of  Forbes  v.  Dundas  (4th  June  1830,  8  S.  865),  and  the  other 
cases  and  authorities  there  cited,  it  is,  in  its  legal  construction,  a  standing  and  continuous 
one,  and  must  be  so  dealt  with.  Nor  can  the  Lord  Ordinary  see  any  ground  for  holding 
that  the  terms  of  the  letter  of  guarantee  are  to  be  in  any  respect  controlled  or  altered 
by  the  communications  which  took  place  between  directors  and  other  officers  of  the 
pursuers'  bank  inter  se,  on  the  subject  of  the  overdrafts  to  be  allowed  on  Duncan 
M'Edward's  account-ciLrrent  about  the  time  the  guarantee  was  granted,  it  not  being 
even  shewn  that  these  communications  were  ever  seen  by  Kennedy,  the  granter  of  the 
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[866]  Kennedy's  tniBtees  reclaimed^  and  argued;— (1)  The  goanntee  was  not  a 
continuing  guarantee.*  In  the  case  of  Forbes,!  there  was  an  existing  overdrawn  cash- 
guarantee,  or  that  thej  were  held  by  him  or  any  one  else  as  forming  a  part  of  ike 
guarantee. 

"  The  next  point  for  consideration  arises  under  the  defenders'  fourth  plea  in  law, 
which,  as  explained  at  the  debate,  is  to  the  effect  that,  even  supposing  the  guarantee  in 
question  to  be  a  standing  or  continuous  one,  it  could  not  bind  the  heirs,  representatives, 
or  successors  of  the  granter  Kennedy,  for  any  transactions  which  took  place  on  the 
aocount^urrent  to  which  it  refers  subsequent  to  Mr.  Kennedy's  death.  But  whatever 
difficulty  may  have  been  at  one  time  entertained  on  this  point,  the  Lord  Ordinazj 
cannot  now,  and  in  the  face  of  the  decisions,  hold  it  to  be  any  longer  an  open  one.  The 
last  decision  on  the  subject  was  pronounced  in  the  case  of  the  British  linen  Gompanj 
V.  The  Representatives  of  Lord  Fullerton  (12th  February  1858,  20  D.  557),  where  it 
was  settled  very  authoritatively,  after  full  discussion^  and  on  a  review  of  all  the 
authorities  and  prior  cases,  that  a  cash-credit  bond  is  effectual  against  the  cautiooet's 
representatives  for  a  balance  incurred  after  the  cautioner's  death,  and  that  it  is  not  the 
duty  of  the  bank,  on  the  death  of  the  cautioner,  to  give  notice  to  his  representativei 
It  is  true  that,  in  the  present  instance,  the  letter  of  guarantee,  differing  in  that  respect 
from  the  ordinary  terms  of  a  cash-credit  bond,  does  not  take  the  representatives  of  Mr. 
Kennedy  expressly  bound  as  well  as  himself,  but  the  Lord  Ordinary  does  not  see  that 
this  can  affect  the  principle  of  liability.  The  representatives  of  a  party  deceased 
can  only  become  liable  in  and  to  the  extent  of  that  party's  obligation,  and  to  that  extent 
they  are  Uable  whether  they  were  in  express  words  taken  so  bound  in  the  obligation 
itself  or  not  The  words  '  heirs  and  successors,'  or  *  heirs  and  representatives,'  in  an 
obligation,  does  not  in  reality  create  any  liability  which  would  not  arise  independently 
of  such  words.  Accordingly,  Professor  Bell  in  his  Commentaries  (vol.  L  p.  367),  states 
the  law  on  the  point  without  reference  to  any  such  specialty.  He  says  quite  generaUj, 
'  that  notwithstanding  the  death  of  the  cautioner,  the  engagement  still  subsists  against 
his  representative  as  cautioner,  unless  he  shall  by  notice  terminate  his  obligation.' 

''  The  next  point  attempted  to  be  made  by  the  defenders,  and  it  appeared  to  be  that 
on  which  they  chiefly  relied,  arises  partly  under  their  fourth,  fifth,  and  sixth  pleas  in  law, 
and  was  very  much  to  the  effect  that  the  pursuers  had,  by  their  actings  and  tranaactions 
therein  referred  to,  discharged  or  lost  their  claim  on  the  representatives  of  Mr.  Kennedy 
as  cautioner  under  the  letter  of  guarantee  in  question,  and  are  now  barred  from  insistii^ 
in  any  such  claim. 

'*  The  allegations,  as  well  as  the  pleas  of  the  defenders,  in  regard  to  this  part  of 
their  defence,  are  stated  in  such  a  vague  and  indefinite  manner  as  to  make  it  somewhat 
difficult  to  collect  their  precise  bearing  and  effect.  It  seems,  however,  [866]  ^  ^  ^^^ 
a  point  by  the  defenders  in  their  fourth  plea  that  advances  were  continued  to  be  made 
to  the  principal  debtor,  and  operations  continued  under  the  account-current  in  question 
after  the  death  of  Mr.  Kennedy,  without  notice  to  thenL  But  this  is  just  one  of  the 
points  which  has  been  overruled  as  a  defence  in  such  cases  as  the  present  by  the  whole 
series  of  decisions,  of  which  Forbes  v,  Dundas,  already  referred  to,  is  the  last 

^*  Neither  can  the  Lord  Ordinary  find  that  there  is  anything  in  the  defenders'  nin^ 
plea,  and  relative  allegations,  or  in  the  proof,  to  liberate  them,  on  the  ground  of  their 
having  distributed  and  paid  away  part  of  Kennedy's  trust-estate,  in  ignorance,  as  they 
say,  of  the  guarantee  in  question.     If  it  should  turn  out  that  owing  to  other  claims 
coming  against  Kennedy's  trust-estate,  or  for  any  other  reason  not  imputable  to  the 
fault  of  the  defenders,  they  are  not  in  funds  sufficient  to  satisfy  the  pursuers'  claim,  they 
will  be  entitled  to  found  on  that  circumstance,  and  obtain  the  benefit  of  it  at  the  proper 
time,  and  in  the  appropriate  process.     In  the  meantime,  and  in  the  present  action,  the 
only  decree  that  could  be  pronounced,  and  the  only  decree  that  has  been  pronounced,  is 
against  them  merely  as  trustees  of  the  late  Lachlan  Kennedy,  so  that  the  pursuers  can 
only  enforce  it  against  them  as  trustees,  and  to  the  effect  of  obtaining  payment  out  of 
the  trust-estate. 

"  It  seems  also  to  the  Lord  Ordinary,  after  a  careful  examination  of  the  numerous 
writings  founded  on  by  the  defenders,  that  they  must  be  under  a  misapprehension  in 

♦  Scott  V.  Mitchell,  March  8,  1866,  ante,  voL  iv.  551. 
t  Forbes  v.  Dundas,  June  4,  1830,  8  8.  865. 
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credit.  (2)  The  bank  liberated  the  cautioner  by  giving  time  to  the  principal  debtor.  * 
(3)  They  did  so  by  their  actings  to  the  cautioner's  trustees.!  (4)  The  cautioner's  trustees 
were  not  bound  for  advances  to  the  principal  debtor  subsequent  to  the  cautioner's 
death.     (5)  At  all  events,  they  were  not  bound  beyond  the  value  of  the  trust-estate. 

The  bank  replied ; — (1)  The  guarantee  was  a  continuing  guarantee.  [867]  When  a 
cautioner  in  a  cash-credit  bond  intended  to  limit  his  guarantee  to  one  transaction,  he  was 
bound  to  say  so.|  The  circumstances  could  explain  the  guarantee,§  and  here  shewed 
that  Kennedy  intended  it  to  be  continuing.  (2)  Kennedy's  trustees  were  not  liberated 
by  the  bank  giving  time  to  the  principal  debtor.  The  foundation  of  the  rule  as  to  giving 
time  was,  that  the  cautioner  was  prejudiced. ||  He  was  not  so  here.  By  Kennedy's 
tmst^ettlement  his  estate  became  principal  debtor,  as  M'Edward  was  residuary  legatee, 
and  relieved  of  all  claim  of  relief  in  respect  of  the  guarantee.  (3)  Kennedy's  trustees 
were  bound  for  advances  made  subsequent  to  his  death.  The  bank  was  not  bound  to 
give  notice  to  them  of  the  guarantecIT  (4)  The  only  decree  that  has  been  or  could  be 
pronounced  in  this  action  was  one  against  the  trust-estate.  The  trustees  have  still 
£2000  of  that  estate  in  their  hands. 

At  advising, — 

XiORD  Justice-Clerk. — ^In  this  case  the  pursuers  have  obtained  a  decree  constituting 
their  debt  against  the  representatives  of  the  principal  debtor,  M'Edward.  The  question 
we  have  now  to  consider  is,  whether  they  are  entitled,  as  creditors  of  the  estate  of 
the  deceased  cautioner,  Kennedy,  to  a  similar  decree  against  his  trustees  and  executors, 
which  will  enable  them  to  claim  as  creditors  against  his  estate  in  competition  with  other 
creditors.     There  is  no  other  question  before  us. 

As  this  claim  is  not  made  in  right  of  M^Edward,  but  on  an  independent  claim  of 
debt  against  Kennedy's  representative,  it  is  inmiaterial  to  inquire  what  rights  the  pursuers 
may  have  in  respect  of  the  principal  debtor's  interest  in  the  cautioner's  estate.  If  they 
are  not  creditors  of  Kennedy  in  their  own  right,  this  action  must  fail. 

Their  ground  of  debt  is  the  letter  of  guarantee  founded  on  in  the  record.  The 
defence  is  founded  on  two  grounds, — 1st,  that  the  letter  does  not  constitute  a  continuing 

assuming,  as  they  do  in  their  sixth  plea  in  law,  that  Mr.  M'Kae,  therein  mentioned, 
has  been  taken  by  the  pursuers  as  their  debtor  in  place  of  M^Edward,  and  that  the 
latter  has  been  liberated  from  his  liability.  The  present  claim,  arising  as  it  does  under 
Mr.  Kennedy's  letter  of  guarantee,  was  excepted  from  and  formed  no  part  of  the 
transaction  with  M'Eae. 

'*  Finally,  the  Lord  Ordinary  has  to  remark  that  he  has  been  unable  to  find  any 
distinct  averments  by  the  defenders  in  the  record,  to  the  effect  that  they  have  been 
prejudiced  by  any  of  the  actings  of  the  pursuers  in  connection  with  the  principal 
debtor ;  and,  indeed,  it  is  difficult  to  understand  how  this  could  well  be,  considering 
that  the  principal  debtor,  Duncan  M'Edward,  was  not  only  left  by  Mr.  Kennedy  his 
residuary  legatee,  but  also  that  by  his,  Mr.  Kennedy's,  trust-deed  and  settlement,  all 
claims  he  had  against  Duncan  M 'Edward  were  discharged.  His,  Mr.  Kennedy's, 
trustees  are  directed  not  only  to  discharge  Duncan  M'Edward  of  a  particular  debt  of 
J&1466,  15s.  6d.,  but  'also  of  all  other  debts,  rents,  interests,  board,  or  other  claims 
which  may  be  resting  owing  by  him  to  me  at  the  period  of  my  decease.'  It  appears, 
therefore,  that  imder  this  clause  of  Mr.  Kennedy's  settlement,  his  nephew,  Duncan 
M'Edward,  must  be  held  as  standing  discharged  of  any  claim  of  relief  which  might 
otherwise  have  been  maintained  against  him  in  relation  to  the  present  question. 

"  At  the  same  time,  the  Lord  Ordinary  has  reserved  to  the  parties  their  right  to  be 
yet  heard  on  the  question,  whether  extract  of  the  decree  now  pronounced  against 
Kennedy's  trustees  ought  not  to  be  superseded  till  the  principal  debtor  shall  have  been 
discussed." 

*  BeU's  Com.  (5th  ed.)  vol.  i.  369. 

t  Bell's  Com.  (5th  ed.)  vol.  i.  361 ;  Smith's  Mercantile  Law,  p.  472 ;  Richardson  v. 
Harvey,  March  29,  1853,  15  D.  628. 

J  Smith's  Mercantile  Law,  p.  470;  Mason  v,  Pritchard,  May  11,  1810,  12  East. 
227 ;  Forbes  v.  Dimdas,  supra. 

§  Wood  V.  Priestner,  Nov.  23,  1866,  2  Law  Rep.  (Exch.)  66. 

II  Smith's  Mercantile  Law,  p.  472. 

IT  Scott  V.  Mitchell,  supra;  British  Linen  Co.  v.  Monteith  and  Others,  Feb.  12, 
1858,  20  D.  557. 
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guarantee;    2d»  that  the  punuers,  by  their  dealing  with  the  principal  debtor,  have 
liberated  the  cautioner. 

In  regard  to  the  first  of  these  grounds,  I  am  of  opinion  that  there  is  no  presumption 
either  way  in  regard  to  the  construction  of  the  document,  but  that  it  must  be  fairly 
construed  according  to  its  terms,  read  in  the  light  of  the  subject-matter  of  it,  and  of 
the  surrounding  circumstances.  The  letter  itself  is  an  improbative  nussive  in  n 
niercatoriay  expressed  in  general  terms,  and  quite  susceptible  of  receiving  aid  in  its 
construction  from  the  circumstances  in  which  it  was  granted.  This  is  a  well  established 
principle  in  the  construction  of  documents  of  this  kind ;  and  the  question  is,  whether, 
so  read,  the  granter  meant  to  bind  himself  for  one  advance,  or  for  the  babmoe  of 
continuous  transactions.  I  do  not  think  much  assistance  is  to  be  derived  from  precedent 
on  this  matter,  as  each  case  must  be  judged  of  by  the  words  used,  and  the  circumstances 
in  which  they  were  used.  I  cannot  say  that  the  specialty  founded  on  in  the  case  of 
Forbes,  that  there  was  there  an  existing  cash-credit  account,  is  of  no  consequence.  I 
cannot  say  that  an  account-current  never  overdrawn  stands  in  the  same  position.  Bnt^ 
on  the  whole,  I  think  the  words  as  they  stand  indicate  a  continuing  guarantee ;  and  1 
am  not  satisfied  that  the  circumstances  founded  on  by  the  defenders  lead  to  any  other 
construction.  The  letter  of  Mr.  M'Dougall,  the  bank-agent,  no  doubt  points  at  a  speedy 
repayment  of  the  advance,  as  well  as  a  special  occasion  for  it  But  it  does  not  follow 
that  the  cautioner  meant  to  limit  his  assistance  by  any  such  condition  ;  and  seeing  that 
it  was  between  [868]  uncle  and  nephew,  that  it  was  in  favour  of  a  trader,  to  aid  him  in  his 
business,  and  that  the  cautioner  for  five  years  afterwards  never  redemanded  his  obligation, 
I  am  of  opinion  that  the  Lord  Ordinary  is  right  in  repelling  this  ground  of  defence.  I 
place  very  little  value  on  the  parole  evidence  on  this  matter. 

On  the  second  ground  I  am  of  opinion  that  the  defence  is  well  founded,  and  indeed 
I  have  little  doubt  on  that  matter. 

The  cautioner  died  in  1861,  and  the  principal  debtor  was  both  a  legatee  and 
residuary  legatee  under  his  settlement  It  was  believed  at  the  time  that  there  would 
be  a  large  reversion ;  and  M'Dougal,  the  bank-agent,  at  whose  branch  M'Edward  kept 
his  account,  was  one  of  Kennedy's  trustees.  It  appears  to  me  certain  that^  trusting  to 
the  debtor's  interest  in  the  cautioner's  estate,  M^Dougal  entirely  disregarded  tiie 
cautionary  obligation,  and  acted  in  a  way  inconsistent  with  any  intention  of  enforcing  it 

It  is  certain  that  it  never  was  intimated  to  the  trustees  until  1869.     It  was  not 
indeed  necessary,  in  order  to  preserve  recourse,  that  it  should  be  so ;  but  a  credited  is 
not  entitled  to  withhold  notice  of  such  an  obligation,  and  at  the  same  time  to  profit  hj 
the  cautioner's  ignorance.     Now,  in  1863,  on  the  debtor's  application,  Mr.  MDougal 
as  one  of  the  trustees,  signed  a  cheque  on  the  trust-funds  in  his  own  bank  for  £600,  to 
account  of  the  debtor's  share  of  residue ;  and  forthwith,  by  a  cross-entry,  transferred 
the  amount  to  the  credit  of  M'£dward's  overdrawn  account,  and  thereby  reduced  by 
that  amount  the  balance  due  to  the  bank.     I  think  that  M'Dougall  was  bound  to  receive 
that  payment  from  Kennedy's  funds,  and  did  receive  it,  as  in  fiill  of  the  bank's  demands 
under  the  cautionary  obligation ;  and  that  the  knowledge  of  the  source  from  which  it 
was  paid  put  him  and  the  bank  in  bad  faith  to  receive  it  on  any  other  footing.    He 
knew  that  no  demand  had  been  made  on  the  cautionary  obligation  against  the  tirnstees 
and  executors  of  the  cautioner;   and  that  if  any  demand  had  been  made-,  the  JE600 
would  only  have  been  paid  under  that  condition.     The  trustees,  as  he  knew,  had  no 
power  to  make  the  payment  otherwise. 

Apart,  however,  from  this  transaction,  I  am  further  of  opinion  that  the  transactioii 
by  which,  without  notice  to  the  cautioner,  the  debts  of  M*£dward,  other  than  that  due 
to  the  bank,  were  paid,  and  that  of  the  bank  postponed,  constituted  a  clear  and 
unequivocal  giving  of  time  to  the  principal  debtor,  such  as  justly  liberated  the  cautioner. 
I  think  I  have  seldom  seen  a  stronger  example  of  this  principle  of  law.      By  this 
proceeding  of  the  bank  the  whole  available  assets  of  the  debtor  were  put  beyond  the 
reach  of  the  cautioner's  relief ;  and  the  bank  agreed  with  the  party  representing  the 
debtor's  estate  not  to  enforce  their  claim  until  the  cautioner's  estate  should  be  wound 
up.     As  this  was  done  not  only  without  the  assent  of  the  cautioner's  representatives, 
but  while  they  were  in  ignorance  of  the  obligation,  it  amounts  to  an  abandonm^it  of 
recourse  on  the  part  of  the  bank. 

I  am  therefore  of  opinion  that  the  pursuers  are  not  creditors  of  Kennedy's  estate ; 
and  I  see  no  reason  for  going  further.  The  trustees  had  no  choice  but  to  defend  the 
action ;  and  I  think  their  defence  conchisive. 
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LoKD  Benholme. — This  case  divides  itself  into  two  parts.  There  is  first  of  all  a 
question  as  to  the  nature  and  effect  of  the  guarantee.  Was  it  a  continuing  one,  or  was 
it  limited  1  M j  opinion  on  this  point  coincides  with  that  which  has  been  expressed  by 
your  Lordship,  but  is  founded  to  a  considerable  extent  on  the  fact  that  the  guarantee 
here  related  to  a  loan  in  connection  with  an  account-current.  I  see  no  difference 
between  a  guarantee  interposed  to  a  cash-credit,  and  one  interposed  to  an  account- 
current,  unfavourable  to  the  latter  being  considered  as  a  continuing  guarantee.  In  both 
eases  the  bank  makes  advances,  and  receives  deposits  from  day  to  day ;  in  both,  the 
presumption  is  in  favour  of  continuance,  unless  it  is  otherwise  expressed,  and  the  effect 
of  the  guarantee  in  both  cases  is,  that  the  bank  is  induced  to  venture  funds  which  it 
would  not  otherwise  have  adyanced. 

I  can  hardly  imagine  a  guarantee  to  an  account-current  being  a  strictly  limited  one, 
when  it  authorises  more  than  a  single  advance.  But  it  is  clear,  in  reference  to  this 
case,  and  indeed  it  was  admitted  on  both  sides,  that  the  guarantee  [869]  would  have 
authorised  repeated  advances.  Suppose  the  case,  that  immediately  on  this  guarantee 
being  obtained  an  advance  had  been  made  of  £400 :  A  limited  guarantee  would  thereby 
have  been  exhausted.  But  suppose  that  by  deposits  the  balance  was  reduced,  and  the 
account  nearly  squared,  it  is  conceded  that  the  guarantee  would  have  continued  in  force, 
and  would  have  remained  operative  until  the  balance  of  the  account  was  on  the  other 
side.  In  such  guarantees,  you  must  either  hold  that  they  are  exhausted  by  a  single 
act,  or  that  they  continue  in  force  until  the  balance  of  the  account  is  turned  against 
the  person  holding  the  guarantee.  I  do  not  understand  how  a  guarantee,  having 
reference  to  an  account-current,  can  be  held  limited  where  it  at  the  same  time  authorises 
repeated  drafts. 

A  guarantee  to  a  cash-credit  and  to  an  account-current  are  similar  to  this  extent,  that 
they  enable  the  bank  to  make  advances  to  a  greater  extent  than  they  would  otherwise 
have  done ;  but  they  differ  in  this  respect,  that  in  the  one  case  the  bank  is  usually  the 
debtor,  in  the  other  it  ia  always  creditor.  My  opinion  rests  to  a  great  extent  on  the 
fact  that  the  guarantee  here  was  a  guarantee  to  an  account-current.  But  for  that,  the 
terms  of  the  guarantee  would  have  given  rise  to  difficulty  in  my  mind.  Had  the  bank 
made  advances  on  the  same  footing  as  that  of  any  other  creditor,  I  should  have  been 
inclined  to  think  that  one  advance  exhausted  the  guarantee. 

On  the  second  part  of  the  case,  I  entirely  agree  with  your  Lordship.  I  think  the 
whole  dealings  of  the  bank  show  a  conviction  on  their  part  that  the  guarantee  was 
discharged. 

Lord  Neavbs. — I  concur.  The  case  involves  three  questions.  The  first  is,  whether 
the  defenders,  though  they  have  been  called  into  Court,  are  entitled  to  be  heard  on 
their  defences  1  The  pursuers  contend  that  they  are  not,  but  I  think  their  contention 
is  untenable.  The  position  of  the  defenders  made  it  their  duty  to  state  any  just  defence 
which  might  be  against  the  pursuers'  claim.  The  pursuers  have  taken  the  position  of 
creditors  of  Kennedy's  trustees,  and  they  cannot  object  to  hear  the  trustees  defend  the 
estate  against  their  claim.  This  is  more  especially  clear  as  the  trustees  are  in  the  Court 
of  Chancery,  and  have  been  put  down  as  contributories  to  an  insolvent  company  for  an 
indefinite  amount. 

Coming  to  the  merits  of  the  case,  the  next  question  is,  what  is  the  nature  of  this 
guarantee  f  On  this  point  I  felt  at  first  considerable  difficulty ;  but  I  am  satisfied  by 
the  pursuers'  argument  that  this  is  a  continuing  guarantee.  The  case  of  Forbes,  indeed, 
is  not  identical  with  the  present  That  was  a  guarantee  interposed  to  an  account- 
current, — a  fact  which  would  go  far  to  infer  a  continuing  guarantee.  I  suspect  that 
the  bank  here  rather  intended  to  get  from  Mr.  Kennedy  a  limited  guarantee,  but  that 
Mr.  Kennedy  went  beyond  what  was  at  first  contemplated,  and  granted  a  continuing 
guarajitee, — a  course  which,  looking  to  the  circumstances,  does  not  appear  to  be  an 
unnatural  one,  and  seems  to  be  sufficiently  proved  by  the  terms  of  the  writing,  and  the 
other  dealings  between  the  parties. 

On  the  only  remaining  point  in  the  case,  whether,  namely,  the  guarantee  can  now 
be  enforced,  I  have  little  to  add  to  what  your  Lordships  have  said.  In  1863  there  was 
a  sum  of  X600  available  for  the  purposes  of  this  trust-estate.  The  natural  course  for 
the  trustees  would  have  been  to  apply  that  sum  in  payment  of  debts  due  by  the  estate. 
But  in  place  of  employing  the  sum  in  that  way  the  trustees,  with  the  concurrence  of 
the  bank,  handed  it  over  to  the  residuary  legatee,  M*£dward,  on  whose  account  the 
guarantee  had  been  granted.     In  this  way,  with  the  full  knowledge  of  the  bank,  a  sum 
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more  than  sufficient  to  extinguish  the  guarantee  was  given  to  the  principal  debtor,  and 
applied  in  paying  oif  the  unsecured  part  of  the  debt  due  to  the  bank,  in  place  of  the 
part  that  was  covered  by  the  guarantee. 

That  being  the  case,  and  looking  to  the  claims  which  have  now  emerged  against  tihe 
estate,  I  think  it  is  fatal  to  the  pursuers'  contention.  Of  course  the  pursuers  will  have 
the  full  advantage  of  any  residue  remaining  after  the  settlement  of  other  claims. 

[870]  Lord  Cowan  was  absent 

The  following  interlocutor  was  pronounced : — "  Alter  the  interlocutors  oomplained 
of  in  so  far  as  regards  the  defenders,  the  trustees  of  Lachlan  Kennedy :  Find  that  the 
guarantee  libelled  was  a  continuing  guarantee :  Find  that  the  pursuers,  by  dealing  vith 
the  principal  debtor,  M'Edward,  and  his  representatives,  have  liberated  the  estate  of  the 
cautioner,  Kennedy ;  and  separately,  that  the  payment  of  £600  from  the  funds  of  tite 
cautioner  on  the  26th  May  1863  extinguished  all  claims  in  respect  of  the  said  guarantee: 
Assoilzie  the  defenders,  the  said  trustees,  from  the  conclusions  of  the  summons :  Find 
the  said  defenders  entitled  to  expenses  since  the  30th  March  1870,  snd  decern,"  &c 
Scott  Moncrikfp  &  Dalqbtt,  W.S. — ^Adam  &  Sang,  S.S.C. — Agents. 
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The  Trustees  of  the  late  George  Walker,  M.D. — MarshaU, 

The  Trustees  of  the  late  George  Murray  Walker. —  Watson. 

Mrs.  Mary  Scott  Walker  or  Gavin  and  her  Curator  ad  litem, — Soi.-GuL 

Clark. 
The  Marriage-Contract  Trustees  of  Mr.  and  Mrs.  Gavin. — CridUon— 

Aaher, 

Succession — Testament — Parent  and  Child — Provision. — Held  that  a  direction  by  a 
father  in  his  settlement  to  his  trustees  to  settle  his  daughter's  share  of  the  succeaBkai 
upon  herself  and  her  children  had  heen  given  with  reference  to  an  event  which  had 
not  happened,  viz.  her  marriage  after  her  father's  death,  and  that  it  had  been 
superseded  by  her  marriage-contract,  to  which  her  father  was  a  party. 

Succession — Testament — Vesting. — A  father  in  his  settlement  declared  that  if  anj  <^ 
his  children  should  predecease  him,  or  die  ''before  their  provisions  shall  beeon« 
payable  "  withdut  issue,  his  estate  should  be  conveyed  to  the  survivors.  Held  that  a 
son  who  survived  his  father,  but  predeceased  the  term  of  payment,  had  no  vested 
right. 

The  late  George  Walker,  M.D.,  died  on  the  28th  September  1866.  He  had  tiro 
children,  both  of  whom  survived  him — viz.  Mary  Scott  Walker,  bom  on  15th  Januaij 
1842 ;  and  George  Murray  Walker,  bom  on  3d  April  1845. 

On  24th  February  1846  Dr.  Walker  executed  a  trust-disposition  and  settlement  (tf 
his  whole  estate,  heritable  and  moveable,  the  first  five  purposes  of  which  contained 
directions  for  payment  of  debts  and  legacies,  provisions  in  favour  of  his  widow,  and 
instructions  to  his  trustees  for  the  maintenance  and  education  of  his  children.    The 
other  purposes  of  the  deed  were  as  follows : — "  Sexto^  In  the  event  of  my  dying  leaving 
only  my  said  son  and  daughter,  or  only  one  daughter  and  one  son,  I  hereby  direct  and 
appoint  my  said  trustees,  at  the  first  term  of  Whitsunday  or  Martinmas  after  my 
daughter  shall  attain  the  age  of  twenty-one  years,  or  be  lawfully  married  (provided  ho 
marriage  shall  meet  with  the  full  approbation  and  consent  of  a  majority  of  my  trustees 
at  the  time),  or  so  soon  after  as  they  shall  find  convenient, — and  in  the  event  of  no 
division  having  been  previously  made, — to  have  my  whole  property,  heritable  and 
moveable,  as  it  shall  then  stand,  valued  in  such  manner  as  my  said  trustees  may  fix 
upon ;  and  after  obtaining  such  valuation,  to  divide  my  said  property  into  three  eqnal 
parts  or  shares,  and  to  set  aside  one-third  [871]  P^^  thereof  as  the  portion  of  my  said 
daughter  Mary  Scott  Walker,  or  any  other  daughter  I  may  have,  and  to  convey,  assign, 
and  dispone  the  same  to  her  and  her  heirs  or  assignees  omni  ftabili  modo ;  but  as  it  is 
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my  wish  that  in  the  event  of  my  daughter's  marriage  her  property  should  be  secured 
against  the  jus  mariti  or  right  of  administration  of  any  husbcmd  she  may  marry,  and 
against  being  affected  by  his  debts  or  deeds,  and  should  be  settled  on  herself  during  life, 
and  her  family  after  her  death,  I  request  my  said  trustees  to  see  this  wish  carried  into 
effect'  so  far  as  in  their  power  to  do  so :  Septimo^  In  the  event  foresaid  of  my  leaving 
only  one  son  and  one  daughter,  and  of  a  division  being  made  by  my  daughter  reaching 
the  age  of  twenty-one  years,  or  being  married  as  aforesaid,  then  I  hereby  direct  and 
appoint  my  trustees,  after  the  said  division  is  made,  to  apply  so  much  as  they  may 
consider  necessary  of  the  annual  produce  of  the  other  two  third  parts  or  shares  of  my 
said  estate,  heritable  and  moveable,  for  the  maintenance,  clothing,  and  education,  and 
forwarding  in  business  of  my  said  son  George  Murray  Walker,  or  of  any  other  lawful 
son,  aye  and  until  he  reach  the  age  of  twenty-five  years  complete,  and  at  the  first  term 
of  Whitsunday  or  Martinmas  after  he  shall  attain  the  said  age  of  twenty-five  years, 
then  to  pay  over,  assign,  and  convey  the  said  remaining  two  parts  or  shares  of  my  said 
estate,  and  any  accumulation  thereof  that  may  have  been  made  since  the  period  of 
division,  in  manner  before  mentioned,  to  and  in  favour  of  my  son  George  Murray 
Walker,  or  any  other  son,  and  his  heirs  or  assignees  whomsoever ;  and  in  the  event  of 
my  son  reaching  the  age  of  twenty-five  years  before  my  daughter  shall  reach  the  age  of 
twenty-one  years,  or  be  lawfully  married  as  before  mentioned,  then  and  in  that  case  the 
foresaid  valuation  shall  be  made  at  the  time  of  my  son  reaching  the  age  of  twenty-five 
years,  and  my  property  shall  then  be  conveyed  in  the  proportions  before  mentioned  to 
my  said  son  and  daughter,  and  their  heirs  and  assignees :  Octavo,  In  the  event  of  my 
dying  leaving  more  children  than  a  son  and  daughter,  or  leaving  two  or  more  daughters, 
my  said  estate  shall  be  valued,  as  before  mentioned,  on  the  eldest  of  my  said  children 
reaching  the  age  of  twenty-one  years,  and  shall  then  be  divided  into  as  many  parts  or 
divisions  as  there  may  then  be  lawful  children  of  my  body  alive,  or  descendants  from 
those  who  may  have  deceased,  and  one  division  set  apart  to  each  child,  to  be  payable  as 
they  respectively  reach  the  age  of  twenty-one  years,  or  are  lawfully  married  in  the  case 
of  daughters,  the  interest  or  produce  of  each  share  being  applied  for  the  maintenance 
and  education  of  each  child  till  their  respective  provisions  are  conveyed  or  paid  over 
to  them :  Declaring  that  if  any  of  my  children  shall  predecease  me,  or  die  before  their 
provisions  shall  become  payable  without  leaving  lawful  issue,  then  the  whole  of  my 
estate  shall,  without  division,  be  conveyed  over  to  my  surviving  children,  and  the  heirs 
of  such  as  may  die  leaving  issue,  at  the  same  periods  and  in  the  same  terms  as  are 
pointed  out  in  regard  to  their  own  separate  provisions:   Declaring  hereby,  that  in 
making  a  valuation  of  my  said  property  in  manner  before  mentioned,  provision  must  be 
made  for  the  annuity  due  to  my  said  wife,  and  any  other  annuity  or  annuities  I  may 
leave,  by  setting  a  sxmi  aside  for  meeting  the  same,  or  by  purchasing  an  annuity  from 
some  well  established  insurance  company,  which  sum  so  set  apart,  as  well  as  the  furniture, 
plate,  and  others  lif erented  by  my  widow  when  freed  from  the  said  annuity  or  annuities, 
shall  then  be  divided  in  the  same  proportions  as  the  rest  of  my  estate,  and  applied  to 
increase  the  provisions  to  my  child  or  children,  or  the  descendants  of  such  as  may  have 
died  accordingly,  with  power  to  my  said  trustees,  if  they  shall  see  proper,  to  advance  to 
my  said  son  George  Murray  Walker,  or  any  son,  out  of  his  capital,  what  sum  or  sums 
may  be  required  as  apprentice-fee,  or  for  the  [872]  purpose  of  setting  him  or  them  up 
in  business :  Nono^  In  the  event  of  all  of  my  children  deceasing  before  me,  or  before 
their  provisions  become  due,  and  without  leaving  issue  of  their  bodies,  then  my  said 
trustees  are  hereby  directed  and  instructed  to  divide  my  property  among  the  lawful 
children  of  my  deceased  brother  John  Mackenzie  Walker,  and  the  lawful  children  of 
my  brother  Alexander  Walker,"  &c. 

On  I4th  January  1866  the  truster's  daughter,  Mary  Scott  Walker,  was  married  to 
Mr.  John  Gavin,  with  whom  she  entered  into  an  antenuptial  marriage-contract,  dated 
8th  and  10th  January  1866,  whereby  as  the  counterpart  of  certain  provisions  settled  on 
her  by  her  said  spouse,  she  conveyed  to  the  marriage-contract  trustees  the  whole 
property  then  belonging  to  her,  or  which  she  might  acquire  during  the  subsistence  of 
the  marriage  (excepting  always  the  sum  or  sums  to  which  she  might  derive  right  under 
an  obligation  undertaken  by  her  father  as  after-mentioned)  for  the  purposes  following, 
viz. — to  pay  the  annual  proceeds  to  herself  during  her  life,  and  after*  her  death  to  her 
husband  in  the  event  of  his  survivance,  and  after  the  death  of  both  the  spouses  to  pay 
or  deliver  the  fee  or  capital  of  the  said  property  to  the  child  or  children  of  the  marriage, 
subject  to  a  power  of  appointment  or  division  in  favour  of  the  spouses  among  the  children 
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Lord  Dsas. — 1  am  of  the  same  opinion.    The  husband  laised  his  action  on  22d 
October  1869.     The  wife  raised  her  action  on  13th  January  1870,  and  she  alleges  that 
the  acts  of  adultery  she  sets  forth  were  committed  by  her  husband  long  before  the 
alleged  dates  of  the  acts  of  adultery  said  to  have  been  committed  [856]  ^7  h^*    ^  ^^ 
it  to  be  well  settled  in  oar  law,  that  an  allegation  of  adultery  committed  by  one  of  the 
spouses  is  not  a  relevant  defence  against  an  action  of  divorce  for  adultery  committed  hj 
the  other  spouse.     I  was  taught  to  believe  that  to  be  law  by  Professor  Home  in  his 
Lectures  the  best  part  of  half  a  century  ago,  and  whatever  may  be  done  in  En^d 
under  their  recently  introduced  law  of  divorce  cannot  affect  our  long  established  pncdce. 
It  is  also  well  settled  that,  in  mutual  actions  of  divorce,  the  Court  may  give  decree  in 
both  actions.     If  that  be  so,  the  actions  before  us  seem  to  be  just  the  sort  of  actions  io 
which  this  procedure  may  properly  be  followed.     What  may  be  the  effect  of  deczee 
being  pronoimced  in  both  actions  is  another  question  altogether,  and  may  be  1^  no 
means  so  well  settled.     But  I  agree  with  your  Lordship  that  both  actions  ought  to  be 
dealt  with  at  the  same  time. 

Lord  Ardmillan. — I  concur.  To  sist  the  second  action  at  the  wife's  instance,  till 
we  shall  have  disposed  of  the  first  action  at  the  instance  of  the  husband,  might  render 
it  impossible  to  pronounce  any  decree  in  the  second  actionl  But  if  we  sist  the  fint 
action  until  the  inquiry  demanded  by  the  wife  in  the  second  action  shall  have  been 
made,  we  shall  then  have  the  whole  facts  before  us,  and  shall  be  able  to  dispose  of  both 
cases  at  once.  I  therefore  concur  in  the  course  suggested  by  your  Lordship.  Bat  I 
reserve  my  opinion  on  the  question  whether  decree  of  divorce  at  the  instance  of  either 
party,  or  of  both  parties,  ought  to  be  pronounced  in  mutual  actions  of  divorce.  It  is 
settled  by  the  case  of  Lockhart  that  in  an  action  of  divorce  recrimination  is  not  a  good 
defence,  but  that  the  averments  which  support  a  charge  of  recrimination  may  be  made 
the  foundation  of  a  counter  action.  But  the  question  whether  decree  shall  be 
pronounced  in  both,  or  in  either  of  the  mutual  actions  of  divorce,  is  a  different  matter. 
I  think  that  there  enters  inherently  and  deeply  into  the  contract  of  marriage  an 
obligation  before  God  and  man  that  the  contract  shall  be  faithfully  kept  by  both  of  the 
contracting  parties.  Divorce  is  in  my  opinion  a  remedy  provided  for  the  innocent 
party,  and  is  not  intended  for  cases  in  which  both  parties  are  guilty.  There  is  the 
highest  authority  in  the  law  of  England  to  that  effect,  and  the  older  law  of  SeoUaod 
was  to  the  same  effect,  and  unless  it  has  been  otherwise  conclusively  settled  bjoar 
more  recent  authorities  I  am  inclined  to  think  that  the  old  Scottish  law  is  sound  and 
salutary,  and  that  the  same  principle  will  be  found  to  be  applicable  to  the  law  of  divorce 
in  both  countries. 

In  the  meantime,  I  agree  in  the  opinion  expressed,  and  the  course  proposed. 

Lord  Kinlooh  concurred. 

These  interlocutors  were  pronounced : — 

In  the  first  action. — '*  Sist  process  in  this  action  until  the  action  of  divorce  at  the 
defender's  instance  against  the  pursuer  shall  be  ripe  for  judgment" 

In  the  second  action. — ''  Recall  the  interlocutor  complained  of,  and  remit  to  the 
Lord  Ordinary  to  repel  the  second  plea  in  law  for  the  defender,  to  allow  the  puisaef  a 
proof  of  her  averments,  and  to  the  defender  a  conjunct  probation,  and  to  proceed  farther 
in  the  cause  as  shall  be  just :  Find  the  reclaimer  entitled  to  expenses  since  the  date  of 
the  interlocutor  reclaimed  against,  and  remit,"  &c. 

Lindsay  Maokkrst,  W.S. — James  Barton,  S.S.C. — Agents. 

[Followed,  Walker  v.  Walker,  1871,  9  M.  460.] 
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John  Thoms,  Petitioner. — Shand, 

Deed — Clerical  Error — Record, — An  instrument  of  disentail  was  executed  and  recorded 
under  the  authority  of  the  Court.  It  was  then  discovered  that  a  clerical  error  had 
been  made  in  writing  the  name  of  one  of  the  instnimentary  witnesses  in  the  testing- 
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clause.     Application  for  warrant  to  correct  the  deed  and  the  record  refused^  the  error 
having  been  committed  not  by  a  public  officer,  but  in  a  private  deed. 

An  heir  of  entail  in  possession  of  an  entailed  estate  presented  a  petition  to  the 
Court  for  approval  of  an  instrument  of  disentail  and  warrant  to  record  the  same  in  the 
Register  of  Tailzies,  in  terms  of  11  &  12  Vict.  c.  36,  and  16  &  17  Vict.  c.  94. 
After  the  usual  procedure  the  prayer  of  the  petition  was  granted,  and  the  instrument  of 
disentail  was  duly  reporded.  It  was  thereafter  discovered  that  a  clerical  error  had 
been  made  in  completing  the  testing-clause  in  the  instrument  of  disentail,  the  word 
"  Foster,"  the  name  of  one  of  the  instrumentary  witnesses,  being  written  "  Forster." 

This  petition  was  then  presented  to  the  Court,  asking  them  to  grant  warrant  "  to 
correct  the  said  instrument  of  disentail  by  deleting  the  letter  '  r '  in  the  word  Forster  in 
the  testing-clause  of  the  said  instrument,  and  by  adding  to  the  testing-clause  of  the  said 
instrument  the  following  words: — 'It  being  declared  that  the  name  of  the  second 
witness  is  David  Foster,'  and  farther,  to  grant  warrant  to  and  ordain  the  keeper  of  the 
Register  of  Tailzies  to  alter  the  said  register  so  that  the  same  may  correspond  with  the 
said  instrument  of  disentail  as  corrected." 

The  following  authorities  were  cited  if  or  the  petitioner : — Heddell,  Dec.  18,  1838, 
1  D.  267;  Drew,  Feb.  7,  1839,  1  D.  467;  Brown,  July  18, 1840,  2  D.  1467;  Rowe, 
March  1,  1849,  21  Jur.  309. 

Lord  Pbssidbnt. — I  am  for  refusing  this  application.  The  precedents  cited  do  not 
seem  to  me  to  be  in  point.  They  establish  only  this,  that,  where  a  clerical  error  has 
been  committed  by  an  officer  of  Court  or  the  keeper  of  a  public  record,  it  is  in  the 
power  of  the  Court  to  order  the  error  to  be  rectified  by  the  public  officer,  on  dear  proof 
that  it  is  merely  clerical,  and  was  committed  inadvertently.  But  here  no  error  has  been 
committed  by  any  public  officer.  The  error,  if  it  be  one,  has  been  committed  by  the 
parties  or  their  agent,  and  consists  in  the  name  of  one  of  the  witnesses  being  inaccurately 
written  in  the  testing-clause.  What  the  effect  of  that  error  may  be  it  is  not  for  us  to 
anticipate — ^this  only  I  am  prepared  to  say,  that  the  Court  cannot  authorise  any 
alteration  on  a  private  deed,  on  the  mere  allegation  that  a  clerical  error  has  been 
committed  by  the  parties  or  their  agent. 

Lord  Dea& — I  rather  think  some  corrections  have  been  allowed  on  deeds  executed 
by  authority  of  the  Court  under  the  Entail  Amendment  Acts,  and  the  only  question 
which  occurred  to  me  was,  whether  this  deed  did  not  belong  to  that  class.  But,  assum* 
ing  it  to  be  a  private  deed,  I  quite  agree  with  the  view  taken  by  your  Lordship. 

Lord  Ardmillan. — ^The  authorities  quoted  by  counsel  do  not  touch  the  present  case. 
They  are  all  cases  in  which  the  error  sought  to  be  corrected  was  committed  in  the 
discharge  of  a  public  function  by  a  public  officer,  and  in  these  cases  it  was  quite  com- 
petent and  regular  to  apply  to  the  Court  to  have  the  error  rectified.  Here,  on  the 
contrary,  the  deed  is  a  private  deed,  and  the  error  is  in  the  insertion  of  a  single  letter. 
£ither  the  parties  to  the  deed  could  alter  it  themselves,  or  they  could  not.  If  they  could 
alter  it,  why  should  they  come  to  the  Court  for  authority  ?  If  they  could  not  alter  it,  I 
doubt  whether  the  Court  can  interpose  to  alter  the  testing-clause  of  a  private  deed. 
Such  an  alteration  [868]  might  be  hazardous,  for  there  would  then  be  no  authentication 
of  the  alteration.  We  cannot  now  insert  above  the  signatures  a  statement  which  would 
be  authenticated  by  these  signatures.  Anything  mentioned  in  the  testing-clause  as 
introduced  by  way  of  alteration  or  addition  is  always  stated  to  have  been  done  before 
signature,  otherwise  it  is  of  no  avail.  The  principle  is  most  important  that  the 
signature  cannot  authenticate  anything  which  is  not  already  written  before  the  signature 
was  appended.  It  would  be  perilous  to  relax  that  principle.  If  the  error  had  been 
merely  in  the  register — the  register  being  disconform  to  the  deed,  it  might  have  been 
corrected,  but  that  is  not  the  case  here.  I  concur  in  thinking  that  we  must  refuse  this 
application. 

Lord  Kinlogh. — ^I  am  of  the  same  opinion  with  your  Lordship  in  the  chair. 
Though  the  deed  in  question  stands  connected  with  a  proceeding  which  may  be  called 
judicial,  still  it  is  a  private  deed,  executed  by  a  private  party  in  the  exercise  of  his 
rights  over  this  estate.  If  we  granted  this  application,  I  cannot  see  how  we  could 
refuse  to  order  the  alteration  of  any  private  deed  which  had  been  bungled,  if  only  in 
the  interval  it  had  been  registered  in  a  public  record.  What  the  Court  might  do  in  a 
case  of  strong  necessity,  as  where  the  parties  to  the  deed  are  dead,  or  the  like,  I  do  not 
say,  but  where  nothing  can  be  urged  but  the  convenience  of  the  parties  and  the  saving 
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Then  oomes  the  eighth  purpoee,  which  provides  for  the  case  of  the  truBter  leaving 
more  children  than  a  son  and  daughter,  or  leaving  two  or  more  daughters ;  and  then,  in 
the  ninth  purpose,  there  is  a  provision  for  the  case  of  all  his  children  deceasing  before 
him,  or  hefore  their  provisions  hecome  due,  aud  without  leaving  issue,  and  in  that  case 
there  is  a  distination  to  other  parties  altogether. 

But  there  are  certain  clauses  of  the  deed  which  stand,  apparently,  as  if  they  formed 
part  of  the  eighth  purpose,  i.e.  they  come  after  the  provision  of  the  eighth  purpoee, 
where  the  testator  provides  for  the  case  of  his  leaving  more  children  than  two,  and  thej 
come  before  the  ninth  purpose,  in  which  he  provides  for  the  case  of  his  leaving  no 
children,  and  the  question  is,  whether  these  clauses  are  applicable  to  the  eighth  purpose 
alone,  or  whether  they  are  applicable  to  the  [875]  other  preceding  purposes  also.  Now, 
the  first  of  these  clauses  is  a  most  important  declaration,  that  **  if  any  of  my  children 
shall  predecease  me,  or  die  before  their  provisions  shall  become  payable,  without  leaving 
lawful  issue,  then  the  whole  of  my  estate  shall,  without  division,  be  conveyed  over  to 
my  surviving  children,  and  the  heirs  of  such  as  may  die  leaving  issue,  at  the  same 
periods  and  in  the  same  terms  as  are  pointed  out  in  regard  to  their  own  separate  jm- 
visions."  Now,  it  is  contended  that  this  clause  must  apply  to  the  eighth  purpose  (mlj, 
not  merely  from  its  position  in  the  deed,  but  because,  when  it  speaks  of  the  predeeeaae 
of  children  before  their  provisions  have  become  payable,  and  provides  that  in  that  event 
the  estate  is  to  be  conveyed  to  the  surviving  chOdren,  that  could  only  be  in  the  event 
of  there  being  more  than  two  children.  On  the  other  hand,  it  is  argued  that  the  words 
are  such  as  to  be  capable  of  being  applied  generally  to  the  purposes  before  written. 
There  is  no  doubt  that,  while  the  clause  is  more  directly  applicable  to  the  eighth  purpose, 
it  may  comprehend  the  case  of  there  being  only  two  children,  and  one  of  them  pre- 
deceasing the  testator,  in  which  case  the  survivor  is  to  take  the  whole  estate.  Tlut  is 
a  matter  of  some  difficulty.  But  there  are  some  other  considerations  which  enable  jb 
to  determine  between  the  contentions  of  the  parties. 

In  the  first  place,  there  are  certain  declarations  which  follow  the  one  I  have  reed, 
which  stand  apparently  as  conditions  of  the  eighth  purpose  only,  but  which  cannot  be 
confined  to  it.     Thus  the  testator  declares,  that  "  in  making  a  valuation  of  my  aid 
property  in  manner  before  mentioned,  provision  must  be  made  for  the  annuity  due  to 
my  said  wife,  and  any  other  annuity  or  annuities  I  may  leave,  by  setting  a  sum  aside 
for  meeting  the  same,  or  by  purchasing  an  annuity  from  some  well-established  insurance 
company,  which  sum  so  set  apart,  as  well  as  the  furniture,  plate,  and  others  liferented 
by  my  widow  when  freed  from  the  said  annuity  or  annuities,  shall  then  be  divided  in 
the  same  proportions  as  the  rest  of  my  estate,  and  applied  to  increase  the  providoDS  to 
my  child  or  children,  or  the  descendants  of  such  as  may  have  died  accordingly."    Hist 
is  a  provision  which  cannot  be  read  as  applicable  only  to  the  8th  purpose.     It  isobTioos 
that  the  securing  of  the  widow's  annuity  is  a  duty  imposed  upon  the  trustees  in  any 
event,  whether  the  testator  be  survived  by  the  children  existing  at  the  date  of  the  deed, 
or  by  two  other  children,  or  by  more  than  two.     Then  the  clause  proceeds,  "  with  power 
to  my  said  trustees,  if  they  shall  see  proper,  to  advance  to  my  said  son,  George  Mxuny 
Walker,  or  any  son,  out  of  his  capital,  what  sum  or  sums  may  be  required  as  apprentice- 
fee,  or  for  the  purpose  of  setting  him  or  them  up  in  business.''    Here,  again,  the  provision 
is  of  general  application,  for  it  applies  to  the  case  of  surviving  sons,  whether  one  or  more. 
Therefore  we  find  that  the  declaration,  as  to  the  application  of  which  the  contest  lies,  is 
in  company  with  declarations  which  are  of  general  application,  and  that  suggests  that^ 
if  the  words  of  the  declaration  are  susceptible  of  general  application,  they  ought,  like 
the  other  declarations,  to  be  applied  generally.     But  further,  if  this  declaration  as  to 
devolution  of  the  share  is  not  applicable  to  the  provisions  in  the  6th  and  7th  purposes, 
another  odd  result  follows,  for  there  is  then  no  provision  for  the  case  of  George  Murray 
Walker  or  Mary  Scott  Walker  predeceasing  the  testator,  and  there  being  only  one  child 
left  to  take  on  the  testator's  death.     That  would  be  a  great  imperfection  in  the  deed, 
whereas  the  construction  I  have  suggested  fills  up  that  defect.     My  conclusion,  therefore, 
is,  that  we  must  read  this  declaration  as  of  general  application,  and  as  applying  to  \ht 
case,  among  others,  of  one  of  the  two  children  failing  at  such  time  as  that  the  share  eh&D 
lapse,  and  we  must  then  look  to  the  declaration  itself  in  order  to  see  what  is  then  to 
happen.     The  declaration  says  that  "  if  any  of  my  children  shall  predecease  me," — thai 
event  has  not  occurred, — "  or  die  before  their  provisions  shall  become  payable,  without 
leaving  lawful  issue,  then  the  whole  of  my  estate  shall,  without  division,  be  conveyed 
over  to  my  surviving  children,"  and  so  on.     Now,  when  we  apply  that  to  the  case  oi 
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Greorge  Murray  Walker,  what  do  we  find  ?  George  Murray  Walker  survived  the  truster, 
and  also  the  period  when  the  trustees  made  a  valuation  of  the  estate,  and  set  aside 
Mrs.  Gavin's  share,  but  he  died  before  attaining  the  age  of  twenty-five  years.  Did  his 
provision  become  payable  before  he  attained  that  age  ?  That  takes  us  [876]  ^^^  ^  ^^^ 
7th  purpose,  which  says  that,  until  that  period,  the  trustees  are  to  hold  his  share,  and 
provide  therefrom  for  his  maintenance,  clothing,  and  education,  and  then  only,  when  he 
has  reached  the  age  of  twenty-five  years,  are  they  directed  to  pay  over,  assign,  and 
convey  to  him  his  share  of  the  estate.  Therefore,  assuming  that  this  declaration  applies 
to  the  cases  of  George  Murray  Walker  and  his  sister,  1  am  of  opinion  that  the  share  of 
George  Murray  Walker  did  not  vest  in  him  previous  to  his  decease,  for  he  did  not 
survive  the  time  at  which  payment  was  to  be  made. 

We  had  some  argument  as  to  the  words  "  shall  become  payable,"  as  contrasted  with 
some  other  parts  of  the  deed,  and  with  the  codicils,  but  it  is  not  necessary  to  go  into 
that  in  detail,  for  any  light  to  be  obtained  from  that  quarter  is  very  doubtful.  It  is  not 
safe  to  construe  a  deed  of  1846  by  the  light  of  expressions  used  many  years  after.  It 
is  safer  to  take  the  declaration  by  itself,  and  construe  it  according  to  the  clear  meaning 
of  the  words  "  shall  become  payable." 

But  there  remains  the  question  whether,  supposing  Mrs.  Gavin  to  be  entitled  to  the 
share  in  respect  of  her  brother's  predecease,  the  share  so  devolving  upon  her  is  to  be 
settled  upon  her  in  liferent,  and  her  children  in  fee,  secured  against  the  right  of  the 
husband,  i.e.  whether  it  is  to  be  settled  by  a  separate  deed,  or  whether  this  comes  under 
the  conveyance  in  her  marriage-contract.  The  way  in  which  the  questions  are  put  is 
this : — (Here  his  Lordship  read  the  questions  appended  to  the  special  case  and  quoted 
supra).  1  am  not  sure  whether  there  might  not  be  another  question,  whether  the  share 
does  not  go  to  her  in  liferent,  without  any  restriction  of  liferent  "  allenarly."  But  that 
need  not  be  considered  at  present. 

Now,  Mrs.  Gavin's  marriage-contract  was  executed  on  8th  and  10th  January  1866, 
and  her  father.  Dr.  Walker,  was  a  party  to  it.  He  then  obliged  himself  to  make  pay- 
ment to  the  marriage-contract  trustees,  at  the  first  term  of  Whitsunday  or  Martinmas 
after  his  death,  of  the  sum  of  £5000,  in  trust  for  certain  purposes,  viz.  "  to  pay  the 
interest  or  produce  of  the  said  sum  to  the  said  Mary  Scott  Walker  during  all  the  days 
of  her  life,  and  after  her  death,  in  the  event  of  her  being  survived  by  the  said  John 
Gavin,  to  pay  the  said  interest  or  produce  to  him  during  all  the  days  of  his  life  and 
survivance ;  and  on  the  death  of  the  survivor  of  the  said  spouses,  the  said  trustees  are 
hereby  directed  to  pay  over  one-half  of  the  capital  of  the  said  sum  to  the  child  or 
children  of  the  said  marriage,  subject  to  the  power  in  favour  of  the  said  intended 
spouses  after-written  of  appointment  and  division  among  the  said  children  and  their 
issue,  and  of  substituting  an  annuity ;  and  failing  children,  to  pay  over  the  said  one-half 
of  the  before-mentioned  sum  of  £5000  to  whomsoever  the  said  Mary  Scott  Walker  may 
appoint,  by  any  writing  under  her  hand,  to  take  effect  after  her  death,  and  failing  such 
appointment,  to  her  legal  representatives  whomsoever,  and  to  pay  over  the  other  half  of 
the  capital  of  the  said  sum  of  £5000,  on  the  death  of  the  survivor  of  the  said  spouses, 
to  whomsoever  the  said  Mary  Scott  Walker  may  appoint,  by  any  writing  under  her 
hand,  to  take  effect  after  her  death,  and  failing  such  appointment,  to  her  legal  repre- 
sentatives." So  that  one-half  of  the  provision  is  settled  on  the  children  of  the  marriage, 
and  the  other  half  is  put  at  the  disposal  of  Mrs.  Gavin  herself.  Then,  at  the  time  of 
making  this  marriage  provision  for  his  daughter.  Dr.  Walker  added  a  codicil  to  his 
settlement,  directing  his  trustees  to  deduct  that  sum  of  £5000  from  Mrs.  Gavin's  "  share 
of  my  means  and  estate  in  a  division  thereof,  and  impute  the  same  as  a  payment  to  her 
on  account  of  said  share."  But  then,  in  the  marriage-contract,  Mrs.  Gavin  conveys  the 
whole  property  then  belonging  to  her,  or  which  she  might  acquire  during  the  subsistence 
of  the  marriage  (excepting  always  the  sum  or  sums  to  which  she  might  derive  right 
under  the  obligation  undertaken  by  her  father  with  reference  to  the  £5000),  to  the 
trustees,  for  behoof  of  herself  in  liferent,  and  her  husband,  in  the  event  of  his  surviving 
her,  and  on  the  death  of  both  spouses  for  payment  of  the  whole  capital  to  the  child  or 
children  of  the  marriage,  subject  to  their  parents'  power  of  appointment.  It  must  be 
observed  that  this  is  a  different  destination  from  that  of  the  £5000,  and,  failing  children, 
the  provision  is  to  go  to  the  survivor  of  the  spouses,  and  his  or  her  heirs,  executors,  and 
representatives  whomsoever.  The  question,  therefore,  comes  to  be,  [877]  whether  any 
balance  of  Mrs.  Gavin's  own  one  third  share  of  her  father's  estate  would  pass  by  this 
conveyance,  whether  the  lapsed  share  of  her  brother  is  also  carried  by  it,  and  whether 
there  is  anything  in  Dr.  Walker's  settlement  to  prevent  that  result. 
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Now,  it  IB  important  to  observe  that  Dr.  Walker  is  a  party  to  this  marnage-contiact, 
and  therefore  he  is  aware  that  his  daughter  conveys  her  whole  estate  to  her  mairiage- 
contract  trustees  for  these  purposes,  and  if  he  had  intended  to  prevent  any  other 
succession  which  she  might  derive  from  him,  beyond  the  J^OOO,  from  being  carried  by 
this  general  conveyance,  it  would  have  been  proper  that  in  his  codicil  he  should  have  made 
that  clear.  But  there  is  nothing  in  the  codicil  to  that  effect,  and  therefore  the  only 
thing  which  could  interfere  with  the  marriage-contract  as  conveying  that  share  to  the 
trustees  is  to  be  found  in  the  clause  of  the  settlement  which  must  now  be  considerei 
That  is  the  6th  purpose,  which  I  have  already  read,  and  which  provides  for  the  s^tle- 
ment  of  one-thiid.  of  the  estate  upon  the  truster's  daughter,  amni  habUi  modo ;  but  then 
we  have  these  words,  "  but  as  it  is  my  wish  that  in  the  event  of  my  daughter's  maniage 
her  property  should  be  secured  against  the  jus  mariti  or  right  of  administration  of  any 
husband  she  may  marry,  and  against  being  affected  by  his  debts  and  deeds,  and  should 
be  settled  on  herself  during  life,  and  her  family  after  her  death,  I  request  my  aaid 
trustees  to  see  this  wish  carried  into  effect  so  far  as  in  their  power  to  do  so."  It  must 
be  kept  in  mind  that  the  truster,  when  he  wrote  this,  was  thinking  of  a  girl  of  four  yean 
old,  and  contemplating  the  distuit  contingency  of  her  being  married,  and  leaves  these 
discretionary  powers  to  his  trustees,  to  look  after  her  interests  when  she  is  married,  and 
secure  them  against  the  Jua  mariii  and  right  of  administration  of  her  husband.  Bui 
then,  after  this  settlement  is  made,  the  event  occurred  on  the  occasion  of  which  he 
devolved  this  care  on  his  trustees.  It  occurred  in  his  own  lifetime,  and  therefore  it  was 
incumbent  on  him,  as  his  daughter's  guardian,  to  do  what  his  trustees  were  directed  to 
do  in  the  event  of  his  death,  and  we  must  believe  that  he  took  care  that  his  purposes 
were  fully  carried  out  In  short,  it  appears  to  me  that  the  settlement  of  eveiything 
that  Mrs.  Gavin  had  or  could  have  during  the  subsistence  of  the  marriage  ought  to  he 
in  terms  of  that  marriage-contract.  It  is  not  possible  to  suppose  that  the  testator,  in 
acting  as  a  party  to  the  marriage-contract,  had  in  view  that,  after  his  death,  if  tlieie 
was  any  balance  of  his  estate  falling  to  his  daughter,  his  trustees  should  make  a  separate 
settlement  of  it,  in  terms  different  from  those  of  the  marriage-contract,  and  theidfoie  I 
think  that  all  that  Mrs.  Gavin  takes  imder  her  father's  settlement  falls  under  her 
marriage-contract,  and  must  be  handed  over  to  her  marriage-contract  trustees. 

The  other  Judges  ooncurred. 

The  following  interlocutor  was  pronounced : — ''  Find  and  declare  that  the  share  d 
Dr.  Greorge  Walker's  estate,  destined  by  his  trust-settlement  to  George  Murray  Walker, 
his  son,  did  not  vest  in  the  said  George  Murray  Walker  at  and  prior  to  his  decease,  and 
has  not  been  validly  conveyed  by  the  trust-settlement  of  the  said  George  Murray  Walker, 
to  his  trustees,  but  that  the  same  has  devolved  upon  Mrs.  Gavin  under  her  fathers 
trust-settlement :  Find  further,  that  the  said  devolved  share  is  carried  to  the  trostees 
under  her  marriage-contract  by  force  of  the  general  conveyance  of  Mrs.  Gavin's  estate 
contained  in  the  said  contract,  and  decern ;  and  in  terms  of  the  consent  embodied  in  the 
special  case,  appoint  the  expenses  of  all  parties  as  taxed  by  the  Auditor  of  Court  to  be 
paid  out  of  the  funds  in  the  hands  of  the  first  parties  hereto." 

Tawsb  &  BoNAR,  W.S. — ^Morton,  Whitkhkad,  &  Grbio,  W.S — 

James  Webster,  8.S.G. — Agents. 


No.  172.  Vm.  Macphbrson,  878.     17  June  1870.     IstDiv.— B. 

Francis  Bakken. — MiUar — Duncan, 
Alexander  Gibson  Beveridgb  and  his  Administrator-in-Law. — Sol.'Cfen, 

Clark — BaJfour. 
Margaret  Banken  Beveridgs  and  her  Curator  ad  litem. —  Watson. 

Succession —  Vesting — Heir  of  Provision, — ^Testamentary  trustees  conveyed,  in  terms  of 
the  trust-deed,  a  heritable  subject  to  A.  (the  truster's  sister)  in  liferent,  for  her  life* 
rent  use  allenarly,  and  to  her  children  in  fee,  equally  among  them ;  whom  failing,  to 
her  sister  B,f  "also  in  liferent^  and  her  children  in  fee  equally  among  them;"  whom 
all  failing,  to  the  truster's  nearest  heirs  whomsoever. 
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After  A,*8  death,  unmarried,  B.  possessed  the  property  until  her  death.  B.  was 
survived  by  a  grandson  and  granddaughter,  children  of  her  only  child,  who  had 
predeceased  her. 

Held  (1)  that  B.y  at  the  date  of  her  death,  had  a  right  of  fee  in  the  subjects;  (2)  that 
under  the  destination  to  ^.'s  children,  grandchildren  were  included ;  and  (3)  that  the 
words  "  equally  among  them  "  in  the  destination  applied  to  ^.'s  own  children,  and  did 
not  apply  to  grandchildren,  and  that  B.'s  grandson,  as  the  eldest  son  of  her  only 
child,  was  entitled  to  succeed  as  her  next  heir  of  provision. 

By  a  trust-disposition  and  settlement  executed  in  1837  John  Ranken  conveyed  a 
dwelling-house  in  Fyfe  Place,  Edinburgh,  and  also  his  whole  other  estate,  heritable  and 
moveable,  to  Susan  Banken,  his  eldest  sister,  and  certain  other  persons,  as  trustees. 
The  second  purpose  of  the  trust  was  expressed  as  follows : — *'  Secondly,  I  hereby  direct 
and  appoint  my  said  trustees  to  dispone  and  assign  my  foresaid  lodging  or  dwelling- 
house,  area,  and  pertinents,  in  Fyfe  Place,  with  all  the  furniture,  bed  and  table  linen, 
silver-plate,  and  every  other  article  in  said  house,  to  the  foresaid  Susan  Ranken,  my 
eldest  sister,  in  liferent,  for  her  liferent  use  allenarly,  excluding  the  liferent  of  any 
husband  she  may  marry,  and  to  her  children  in  fee,  equally  among  them ;  whom  failing, 
to  my  youngest  sister,  Mrs.  Margaret  Ranken  or  Gibson,  wife  of  the  foresaid  Mitchell 
Gibson,  also  in  liferent,  excluding  thejtu  mariti  of  her  husband,  and  to  her  children  in 
fee,  equally  among  them ;  whom  all  failing,  to  my  own  nearest  heirs  whatsoever."  By 
the  third  purpose  the  truster  directed  his  trustees  to  divide  the  remainder  of  his  pro- 
perty into  two  equal  parts,  "  and  settle  the  one  half  upon  the  said  Susan  Ranken  in 
liferent,  for  her  liferent  use  allenarly,  exclusive  of  ihejtu  mar^i  of  her  husband,  and  upon 
her  children  equally  in  fee ;  whom  failing,  upon  the  said  Mrs.  Margaret  Ranken  or  Gibson, 
also  in  liferent,  for  her  liferent  use  allenarly,  exclusive  of  the  jus  mariti  of  her  husband, 
and  upon  her  children  equally  in  fee ;  whom  all  failing,  upon  my  own  nearest  heirs 
whatsoever."  The  other  half  was  settled  in  a  similar  way,  Margaret  being  named  as 
institute.  "  Declaring  that  by  the  words  '  whom  failing,'  used  in  this  deed  when  applied 
to  children,  my  meaning  is  that  the  substitution  should  subsist  and  take  effect  in  the 
case  of  children  dying  after  being  bom  as  well  as  in  the  case  of  their  never  having 
existed :  But  declaring  that  in  the  event  of  neither  of  my  said  sisters  having  lawful 
issue,  both  of  them  shall  have  power,  by  a  deed  to  take  effect  at  the  death  of  the  longest 
liver,  to  dispose  of  one-half  of  the  separate  individual  shares  or  halves  of  my  means  and 
estate  directed  to  be  secured  and  settled  upon  each,  and  their  children  as  aforesaid,  and 
that  in  favour  of  their  respective  husbands,  as  they  find  them  worthy,  or  in  favour  of 
such  of  their  near  relations  as  they  may  think  deserving  of  it :  Fourthly,"  &c. 

The  truster  died  in  1837,  survived  by  his  two  sisters,  Susan  and  Margaret  (who  had 
been  married  in  April  1835  to  Mr.  Gibson),  and  by  his  only  brother  Francis. 

In  April  1838  John  Ranken's  trustees,  in  implement  of  the  second  trust-[879]~P^i^ 
pose,  executed  a  disposition  and  assignation  in  favour  of  Susan  Ranken,  dated  25th 
April  1838,  whereby  they  disponed  and  assigned  to  her,  ''in  liferent,  for  her  liferent 
use  allenarly,  excluding  the  liferent  of  any  husband  she  may  marry,  and  to  her  children 
in  fee,  equally  among  them;  whom  failing,  to  her  youngest  sister,  the  said  Mrs. 
Margaret  Ranken  or  Gibson,  also  in  liferent,  excluding  the  jus  mariti  of  her  husband, 
and  to  her  children  equally  in  fee  among  them  " ;  whom  all  failing,  to  the  said  John 
Banken's  own  nearest  heir  whatsoever,  the  dwelling-house  in  Fyfe  Place  mentioned 
above;  and  in  1841  a  charter  of  resignation  and  confirmation  was  granted  by  the 
superior  in  favour  of  Susan  Ranken,  in  liferent  use  aforesaid,  and  to  the  children  in  fee, 
equally  among  them,  whom  failing,  as  above  mentioned ;  but  no  infeftment  was  expede 
thereon. 

Susan  Ranken  liferented  the  house  until  1855,  in  which  year  she  died  unmarried 
and  intestate. 

On  the  death  of  Susan,  her  sister  Margaret,  Mrs.  Gibson,  entered  into  possession. 
Mrs.  Gibson  had  one  child,  Margaret  Gibson,  who  was  married  in  1862,  and  died  in 
1864,  leaving  two  children,  Alexander  Gibson  Bevendge,  and  Margaret  Ranken 
Beveridge. 

Mrs.  Gibson  died  in  1865. 

A  question  having  arisen  as  to  who  was  now  in  right  of  the  fee  of  the  house  in  Fyfe 
Place,  Francis  Ranken  claiming  it  as  heir-at-law  of  the  truster,  a  case  was  adjusted  for 
opinion  and  judgment  of  the  Court,  in  which  the  following  questions  were  stated  :•— 
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"  (1)  Whether  the  right  to  the  fee  of  the  said  lodging  or  dwelling-house  in  Fyfe  Place, 
and  area  or  piece  of  garden  behind  the  same,  and  pertinents  thereof,  now  belongs  to  the 
said  Francis  Ranken  f  or  (2)  whether  the  right  to  the  fee  of  the  said  subjects  now 
belongs  to  Alexander  Gibson  Beyeridge,  son  and  heir-at-law  of  his  mother,  Mrs. 
Beveridge?" 

The  Court,  after  hearing  argument,  appointed  Mr.  C.  B.  Logan,  W.8.,  curator  ad 
litem  to  Margaret  Ranken  Beveridge. 

Thereafter,  on  the  suggestion  of  the  curator  ad  litem^  the  following  question  was 
added  to  the  case  • — "  (3)  Whether  the  right  to  the  fee  of  the  said  subject  now  belongs 
to  Alexander  Gibson  Beveridge  and  ^rgaiet  Banken  Beveridge  equally  between 
themT' 

At  advising, — 

Lord  Deas. — ^The  question  in  this  case  arises  under  the  trust^isposition  and  settle- 
ment of  the  late  Mr.  John  Ranken,  who  died  on  10th  September  1837.  The  heritable 
subject  mentioned  in  the  case  is  claimed  by  his  brother,  Francis  Ranken,  as  his  heir-ai- 
law,  and  by  the  son  of  Margaret  Gibson  or  Beveridge,  and  alternatively  by  her  son  and 
daughter  equally  between  them.  I  may  say  at  the  outset  that  I  am  very  clearly  of 
opinion  that  Francis  Ranken  has  no  pretensions  to  succeed,  but  a  question  of  consider- 
able nicety  arises  between  the  son  and  daughter  of  Margaret  Beveridge,  whom  I  ahaU 
call  Margaret  junior,  to  distinguish  her  from  her  mother.  The  destination  by  the 
truster  was  to  his  elder  sister,  Susan,  in  Liferent,  for  her  liferent  use  allenarly,  and  her 
children  in  fee,  whom  failing,  to  his  sister  Margaret  in  like  manner,  and  her  children  in 
fee,  whom  all  failing,  to  the  truster's  own  nearest  heirs  whatsoever.  Susan  died  in 
1855  unmarried  and  intestate.  Margaret  married  in  April  1835,  and  had  a  daughteri 
Margaret  junior,  the  date  of  whose  birth  is  not  mentioned,  but  who  was  probably  bom 
within  a  year  after  the  marriage,  and  before  the  date  of  the  deed  by  which  Mr.  Ranken's 
trustees  denuded  themselves  of  the  property,  which  was  in  April  1838.  They  disponed 
the  subjects  in  question  to  Susan  in  liferent  and  her  children  in  fee,  whom  failing,  to 
Margaret  senior,  in  liferent  and  her  children  in  fee,  in  terms  of  the  original  destinatioD 
by  Mr.  Ranken ;  and  the  eifect  of  this,  of  course,  was  to  denude  themselves,  and  bring 
the  trust  to  an  end.  I  do  not  see  that  it  can  be  doubted  that  by  this  conveyance 
Margaret  senior  became  the  fiar,  subject  to  the  contingency  of  Susan's  having  a  child. 
On  the  death  of  [880]  Susan  witliout  issue  the  fee  unquestionably  was  either  in 
Margaret  senior,  in  respect  of  the  want  of  the  expression  "  liferent  use  allenarly  "in  the 
destination,  or  it  was  in  her  child  Margaret  junior,  and  the  mother  and  daughter  could 
have  conveyed  away  that  property  as  they  chose.  Margaret  junior  died  in  October 
1864,  and  her  mother  in  September  1865.  At  that  date  the  mother,  Margaret  senior, 
was  in  possession  of  the  subjects  as  nominatim  fiar,  except  in  so  far  as  her  right  was 
qualified  by  the  destination  in  favour  of  her  children.  She  was  not  infeft,  but  I  do  not 
see  that  that  made  any  difference,  as  a  party  having  a  nominoHm  fee  does  not  require  to 
be  infeft  in  order  to  vest  in  him  or  her  the  property.  I  do  not  see  that  in  that  destina- 
tion there  is  any  proper  substitution  at  all.  If  there  were,  I  should  be  of  opinion  that 
children  included  grandchildren,  and  that  the  destination  to  the  granter's  own  nearest 
heirs  could  not  possibly  take  effect  so  long  as  there  were  children  or  grandchildren  of 
Margaret  senior  in  existence.  That  view,  of  course,  of  itself  would  exclude  the  claim 
of  Francis  Ranken.  If  there  was  an  effectual  substitution,  it  still  went  to  Margaret 
junior,  but  it  does  not  follow  that  it  would  in  that  view,  go  to  her  children  equally 
between  them,  and  on  the  contrary,  I  hold  that  it  would  still  go  to  her  heir,  who  is 
the  son. 

But  the  other  view  which  I  have  indicated  leads  still  more  clearly  to  the  same  result, 
and  that  is,  that  the  conveyance  to  Margaret  senior,  as  nomincUim  fiar,  and  to  her 
children  unnamed,  without  the  restriction  of  "liferent  use  allenarly,"  conveys  the 
subjects  to  her  as  nominatim  disponee,  and  therefore  the  right  goes  to  her  heir-at-kw, 
who  is  her  grandson.  The  result,  in  either  view,  excludes  Francis  Ranken.  The  first 
question  falls,  I  think,  to  be  answered  in  the  negative,  and  the  second  in  the  affinnatire. 

Lord  Ardmillan  concurred. 

Lord  Kinlogh. — By  the  trust-deed  of  the  deceased  John  Ranken,  the  house  of 
which  the  right  is  now  in  question  was  directed  to  be  disponed  "  to  Susan  Ranken,  mj 
eldest  sister,  in  liferent,  for  her  liferent  use  allenarly,  excluding  the  liferent  of  any  husband 
she  may  marry,  and  to  her  children  in  fee  equally  amongst  them,  whom  failing,  to  my 
youngest  sister,  Mrs.  Margaret  Ranken  or  Qibeon,  also  in  liferent,  excluding  the  jw 
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mariti  of  her  husband,  and  to  her  children  in  fee,  equally  among  them,  whom  all  failing, 
to  my  own  nearest  heirs  whatsomever.''  A  disposition  was  granted  by  the  trustees  to 
Susan  Banken  and  the  other  parties  favoured,  in  terms  of  these  directions. 

The  trust  was  thus  brought  to  an  end ;  and  the  only  point  left  to  the  Court  is,  what 
is  the  legal  meaning  and  effect  of  a  disposition  of  heritable  property  contained  in  these 
terms. 

Susan  Banken,  the  party  first  called,  died  unmarried,  and  the  right  devolved  on  her 
sister,  Mrs.  Gibson.  Mrs.  Gibson  had  only  one  child,  Mrs.  Beveridge,  who  predeceased 
her  mother.  But  Mrs.  Beveridge  left  two  children,  a  son  and  daughter,  who  are  both 
parties  to  the  present  case.     Mrs.  Gibson,  their  grandmother,  is  now  dead. 

The  first  question  raised  before  us  is,  whether  Alexander  Gibson  Beveridge  and  his 
sister,  or  either  of  them,  not  being  children  of  Mrs.  Gibson,  but  grandchildbren  only, 
have  right  under  the  deed,  or  whether  a  devolution  has  taken  place  on  Mr.  Francis  Banken, 
as  nearest  lawful  heir  of  the  truster.  On  this  question  my  opinion  is  adverse  to  the 
claim  of  Mr.  Francis  Banken.  The  destination  to  the  testator's  "  own  nearest  heirs 
whatsomever "  has  somewhat  inaccurately  been  termed  a  substitution ;  it  is  in  reality 
a  clause  operating  a  termination  of  all  substitutions,  and  a  return  of  the  property  to  the 
granter.  It  cannot  come  into  operation  till  all  the  prior  destinations  have  failed,  in 
their  fullest  legal  expansion.  The  fee  of  this  house  had,  on  the  death  of  Susan  Banken, 
unquestionably  passed  to  Mrs.  Gibson.  She  made  up  no  feudal  title  ;  but  I  do  not 
think  this  of  any  consequence,  for  under  the  destination,  failing  Susan  without  issue, 
to  her  sister  Mrs.  Gibson  "  in  liferent  (not  liferent  allenarly),  and  to  her  children  in  fee," 
a  vaHd  personal  fee  was  clearly  vested  in  Mrs.  Gibson.  The  succession  in  this  fee  was 
given  to  her  children  ;  and  if  her  daughter  Mrs.  Beveridge  had  survived  her,  she  would 
undoubtedly  have  been  sole  fiar.  But  in  any  question  with  Mr.  Francis  Banken,  the 
heir  whatsoever  of  the  granter,  I  [881]  conceive  the  destination  to  children  clearly  to 
comprehend  grandchildren.  The  destination  is  in  substance  to  Mrs.  Gibson  and  her 
lawful  issue ;  in  which  term  grandchildren  are  undoubtedly  comprehended. 

The  case,  it  must  be  remembered,  is  a  case  of  heritage ;  not  of  legacy  or  bequest  of 
moveables ;  and  so  stands  apart  from  those  many  questions  as  to  intention,  expressed  or 
implied,  which  occur  in  the  case  of  moveables.  In  a  bequest  of  moveables  the  legal 
presumption  is  always  in  favour  of  the  gift  being  personal  to  the  donee ;  and  it  must  be 
carried  beyond  him,  either  by  express  words,  or  by  some  established  legal  implication, 
as  that  of  the  conditio  si  sine  liberis.  In  the  case  of  heritage  the  presumption  is  exactly 
the  reverse ;  for  in  a  disposition  of  heritage  to  an  individual  the  imquestionable  presump- 
tion of  law  is  in  favour  of  the  right  passing  to  his  heirs.  The  presimiption  is  liable  to 
be  displaced ;  as  by  express  personal  substitution :  But  it  holds  as  a  general  rule.  The 
question  now  before  us  is  somewhat  narrower  in  its  scope.  The  point  for  determination 
is  simply,  what,  in  a  disposition  of  heritage,  is  the  meaning  of  a  destination  to  an 
individual  and  her  children,  in  a  question  with  one  claiming  as  heir-at-law  of  the  dis- 
poner  under  a  clause  of  return.  Ko  other  question  is  raised  before  us ;  and  on  that 
question  I  am  clearly  of  opinion  that  the  issue  of  the  children  take  preferably  to  the 
disponer's  heir-at-law.  This  consideration  is,  without  going  further,  sufficient  to  exclude 
the  claim  of  Mr.  Francis  Banken. 

The  other  question  presented  to  us  is,  whether  the  right  to  the  house  is  vested  solely 
in  Alexander  Gibson  Beveridge,  as  heir-at-law  to  his  grandmother  Mrs.  Gibson,  and 
also  to  his  mother  Mrs.  Beveridge,  or  has  passed  to  him  and  his  sister  jointly  imder  the 
destination  to  "  children '*  of  Mrs.  Gibson.  And  here,  again,  I  do  not  think  it  of 
consequence  that  a  feudal  title  has  not  been  made  up.  The  question  is,  who  has  right 
to  the  property  vested  in  fee  in  Mrs.  Gibson  under  the  destination  in  John  Banken's 
deed. 

There  cannot,  I  think,  be  any  doubt  that  if  Mrs.  Gibson  had  been  survived  by 
several  children,  they  would  have  succeeded  equally  to  the  property  as  heirs  of  provision. 
On  the  other  hand,  I  think  it  equally  clear  that,  after  being  vested  in  these  children, 
the  property  would  have  descended  to  their  heirs-at-law  respectively.  The  destination 
to  **  children,  equally  amongst  them,"  would  be  exhausted  by  the  first  devolution ;  it 
does  not  imply  an  infinite  series  of  equal  distributions.  If  Mrs.  Beveridge  had  survived 
her  mother  and  sister,  I  think  the  right  would  clearly  have  passed  to  Alexander  Gibson 
Beveridge  as  her  heir-at-law.  But  this  very  consideration  leads,  in  my  opinion,  to  the 
inference  that  Alexander  Gibson  Beveridge  is  now  to  be  preferred.  For,  in  construing 
the  destination,  the  same  person  must  now  take  as  would  have  taken  had  Mrs. 
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Beveridge  herself  suryived  and  became  fiar.  That  person  I  think  the  hcares  dengmtus^ 
and  therefore  entitled  to  be  preferred  in  whatever  way  the  title  is  to  be  made  up.  It  is 
trite  that  a  person  called  in  a  disposition  of  heritage  as  a  proper  heiinrabstitate  maj  come, 
by  the  failure  of  those  previously  called,  to  take  as  conditional  institute,  and  make  up 
his  title  as  such.  But  it  is  always  the  same  person  who  takes  the  property,  under  either 
the  one  character  or  the  other. 

The  argument  maintained  for  Mrs.  Beveridge — ^to  the  effect  of  the  giandchildien 
taking  equally  on  the  footing  of  being  "  children "  in  the  sense  of  the  deed — would 
involve  this  result,  that  if  Mrs.  Gibson  had  had  several  children  who  all  predeceased 
her,  each  leaving  issue,  all  the  grandchildren  would  have  succeeded  equally  to  the 
property  per  capita*  They  would  necessarily  have  done  so  if  coming  under  the  destina- 
tion to  "  children  equally  among  them."  I  am  of  opinion  that  this  result  could  not 
legally  have  followed  consistently  with  the  terms  of  the  deed,  which  I  think  limits  anj 
personal  equality  of  distribution  to  descendants  in  the  first  d^ree.  In  the  case  sop- 
posed  I  conceive  the  succession  would  have  devolved  per  stirpes  and  not  per  capitcL  Bat^ 
consistently  with  what  I  have  abeady  observed,  I  further  think  that  amongst  the 
families  the  heir-at-law  would  in  each  case  have  been  preferred.  But  if  this  would  have 
been  the  case,  if  all  of  several  children  had  predeceased  Mrs.  Gibson,  the  same  resslt 
must  hold  where  only  one,  Mrs.  Beveridge,  did  so. 

I  am  of  opinion  that  the  claim  of  Alexander  Gibson  Beveridge  is  to  be  preferred. 

[882]  Lord  Presidknt. — ^The  question  before  us  depends  upon  the  legal  effect  of  the 
disposition  by  John  Banken's  trustees  in  1838.  Of  course,  that  disposition  csniu^ 
receive  effect  unless  it  be  in  conformity  with  the  trust-deed  under  which  the  trustees 
acted,  but  if  it  be  in  conformity  with  the  directions  of  the  truster,  then  the  question  is 
not  so  much  as  to  the  meaning  and  purpose  of  the  truster  as  of  the  disposition  exeeated 
by  the  trustees.  Now,  that  disposition  is  strictly  in  conformity  with  the  directions  in 
Mr.  Banken's  trust-settlement,  and  conveys  the  house  in  question  directly  to  the  paztla 
who  are  intended  to  be  benefited  by  the  truster.  In  the  first  place,  it  is  conceived  in 
favour  of  Susan  Banken  "  in  liferent,  for  her  liferent  use  allenarly,  excluding  the  life- 
rent of  any  husband  she  may  marry,  and  to  her  children  in  fee,  equally  among  them.' 
Susan  Banken  had  no  children,  and  all  the  interest  she  ever  had  in  the  property  was  a 
bare  liferent  and  a  fiduciary  fee.  On  her  death  without  issue,  in  1855,  the  full  right  to 
the  fee  passed  to  Mrs.  Gibson,  who  is  called  in  these  words : — "  Whom  failing  to  her 
youngest  sister,  the  said  Mra  Margaret  Banken  or  Gibson,  also  in  liferent,  excluding  the 
jus  mariii  of  her  husband,  and  to  her  children  equally  in  fee  among  them."  There  cannot 
be  any  doubt  that  the  full  right  to  the  fee  was  in  Mrs.  Gibson.  She  died  in  1865.  If 
she  had  left  a  child  or  children  they  would  unquestionably  have  taken  as  heirs  of  pro- 
vision. But  she  left  no  child,  and  the  question  is,  whether  the  grandchildren  (the 
children  of  her  child,  Mrs.  Margaret  Beveridge,  who  predecased  her  mother  Mrs.  Gibeon), 
are  one  or  both  entitled  to  take  as  heirs  of  provision.  That  depends  upon  the  voids 
"  to  her  children  in  fee,  equally  among  them."  I  agree  in  holding  that  ''chUdren^in 
this  member  of  the  destination  includes  grandchildren,  and  I  also  hold  that  the  directioD 
to  divide  equally  among  the  children  can  apply  only  to  immediate  descendants.  In 
short,  I  read  that  clause  as  if  it  stood  thus — to  her  children  in  fee  equally  among  theiD, 
and  their  heirs.  In  that  view,  Alexander  Gibson  Beveridge  takes  as  heir  of  prorisioii 
to  the  exclusion  of  his  sister.  The  claim  of  Francis  Banken,  as  heir-at-law  of  the  truster 
under  the  clause  of  return,  cannot  be  admitted,  for  the  destination  is  not  exhausted, 
but,  on  the  contrary,  includes  Alexander  Gibson  Beveridge  as  an  heir  of  provision. 

The  following  interlocutor  was  pronounced : — "  Find  and  declare  that  by  the  opera- 
tion and  effect  of  the  disposition  executed  on  the  25th  April  1838,  in  conformity  with 
the  directions  contained  in  the  trust-settlement  of  the  deceased  John  Banken,  dated  15th 
April  1837,  by  the  trustees  therein  named  and  appointed,  the  house  in  Fyfe  Place, 
Leith  Walk,  Edinburgh,  mentioned  in  the  case,  was  so  conveyed  and  settled  that  on 
the  decease  of  Susan  Banken  without  issue  the  fee  of  the  said  house  passed  to  and  was 
vested  in  the  now  deceased  Margaret  Gibson,  and  that  the  only  child  of  the  said 
Margaret  Gibson  having  predeceased  her  leaving  issue,  the  fee  of  the  said  house  passed 
on  the  death  of  the  said  Margaret  Gibson  to  the  party  of  the  second  part,  being  tiie 
eldest  son  of  the  only  child  of  the  said  Margaret  Gibson,  and,  as  such,  next  heir  of 
provision  after  the  said  Margaret  Gibson,  in  terms  of  the  destination  contained  in  the 
said  disposition  of  25th  April  1838,  and  decern." 

J.  &  R  Maoandrsw,  W.S. — Gibson-Gbaiq,  Dalzibl,  &  Bbodies,  W.S. — ^Agents. 


Vm.  MACPHBBSON,  888.      LAIDLAW  V.  LAIDLAW  [1870]  937 

No.  173.  VIII.  Macphebson,  882.     17  Juno  1870.     2d  Div.— Lord  Ormi- 

dale,  R. 

Thomas  Laidlaw  and  Others,  Pursuers. —  Watson — Lees, 
John  Laidlaw  and  Others,  Defenders. — Crichton — Reid. 

Testament — Mental  Incajpacity — Reduction, — Held  on  a  proof  (diss.  Lord  Jastice-Clerk) 
that  a  testator,  seventy  years  of  age,  and  labouring  under  a  painful  disease,  from  which 
he  died  four  days  after  the  date  of  the  execution  of  his  general  disposition  and  settle- 
ment, was  at  that  date,  from  the  influence  of  opiates  given  to  lessen  the  pain  of  the 
disease,  unable  to  understand  the  nature  and  efiect  of  the  deed  which  disposed  of  his 
whole  property,  heritable  and  moveable,  although  the  draft  had  been  prepared  for  and 
considered  by  him  six  months  before. 

[883]  li^  ^^^  action  Thomas  Laidlaw  and  Others  concluded  for  reduction  of  a 
general  settlement  by  the  deceased  Thomas  Laidlaw,  sawyer  in  Galashiels,  of  date  6th 
September  1869,  on  the  ground  that  at  the  time  of  its  execution  the  testator,  who  was 
upwards  of  seventy  years  of  age,  and  labouring  imder  a  painful  disease,  of  which  he  died 
four  days  afterwards,  was,  from  the  influence  of  opiates  given  to  lessen  the  pain  of  the 
disease,  unable  to  understand  the  nature  and  eflect  of  the  deed.  The  deed  contained  a 
blank  for  the  names  of  trustees,  and  directed  them  to  apply  the  surplus  rents  in  liquida- 
tion of  the  heritable  debts ;  and,  six  months  after  the  debts  had  been  paid,  to  sell  the 
whole  property,  and  make  payment  of  £10  to  his  eldest  son  John  by  his  first  marriage ; 
the  remainder  to  be  divided  among  his  second  family,  his  son  Thomas  to  get  one-half, 
and  his  daughter  Janet  two-thirds  of  the  remaining  half,  and  his  daughter  Mary  the 
remaining  third.  He  further  provided  that  with  consent  of  all  his  family  his  son 
Thomas  should  have  the  choice  of  taking  the  property  at  a  valuation.  He  also  left  to 
his  daughter  Janet  his  furniture  and  whole  moveables,  with  the  occupation  of  his  house 
rent  free  up  to  the  time  of  the  division. 

The  Lord  Ordinary  (Ormidale),  after  a  proof,  pronounced  this  interlocutor  : — "Finds 
that  at  the  time  the  disposition  and  settlement  sought  to  be  reduced  is  said  to  have  been 
excuted  by  the  late  Thomas  Laidlaw  he  was  not  in  a  sound  disposing  state  of  mind,  or 
capable  of  understanding  its  meaning  and  eflect :  Therefore  finds  that  the  said  disposi- 
tion and  settlement  is  not  his  deed,  and  reduces,  decerns,  and  declares  in  terms  of  the 
conclusions  of  the  summons."  * 

*  "  Note. — ^The  deceased  Thomas  Laidlaw  executed  a  disposition  and  settlement  in 
1855,  and  that  deed  was  in  the  custody  of  Mr.  Lees,  writer  in  Galashiels,  by  whom  it  was 
prepared,  at  the  time.  The  disposition  and  settlement  now  challenged  is  said  to  have 
been  executed  by  Laidlaw  on  Monday  the  6th  of  September  1869,  the  fourth  day  before 
his  death.  The  latter  deed  was  not  prepared  by  Mr.  Lees,  or  any  other  law-agent.  It 
was  prepared  by  Thomas  Hislop  Paterson,  schoolmaster  at  Ladhope  Bank,  Galashiels. 

"  The  interest  the  pursuers  have  in  setting  aside  the  deed  now  challenged  is  set  out 
in  the  fifth  article  of  their  condescendence,  where  they  state  that  they  are  by  that  deed 
very  injuriously  aflected,  in  respect  that '  the  provisions  in  their  favour  contained  in  the 
settlement  of  1855  are  thereby  altered,  restricted,  and  deferred ;  and  in  respect  also  that 
if  the  said  deed  be  not  reduced  by  the  pursuers,  the  clause  of  revocation  therein  will 
evacuate  their  rights  under  the  said  settlement  of  1855,  and  the  testator's  heir-at-law, 
after  having  reduced  the  said  pretended  general  disposition  of  1869  ex  capite  leeti,  will 
claim  the  heritage  as  intestate  succession.'  The  Lord  Ordinary  may  refer  to  the  case  of 
Stewart  and  Others  v,  Buyes,  20th  March  1838  (Macfarlane's  Jury  Court  Cases),  as  a 
practical  illustration  of  a  similar  action  brought  on  similar  grounds.  That  the  pursuers 
had  a  sufficient  title  and  interest  to  insist  in  the  present  action  has  not  indeed  been 
disputed. 

"  The  sole  question  is,  whether  the  deceased  Thomae  Laidlaw  had  mental  capacity 
sufficient  to  understand  and  execute  such  a  deed,  as  that  sought  to  be  reduced,  on  the 
6th  of  September  1870. 

"  That  Laidlaw  was  upwards  of  seventy  years  of  age,  and  within  four  days  of  his 
death  when  the  deed  in  question  is  said  to  have  been  executed  by  him,  is  undoubted ; 
and  it  appears  to  the  Lord  Ordinary  to  be  equally  undoubted  on  the  evidence  that  he 

8.R.R.  MACPHERSON— VOL.  VHL  30* 
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[884]  ^0  defenders  reclaimed.    At  advising, — 

Lord  Jubtige-Clbrk. — This  is  a  probative  writ,  and  it  lies  with  the  poisnersto 


was  also  then  labouring  under  the  effects  of  a  very  painful  malady,  which,  along  nith 
the  medicine  that  had  been  administered  to  him,  could  not  fail  to  have  materially  affected 
and  impaired  his  mental  powers.  But  whether  he  had  mental  capacity  sufficient  to  hare 
understood  the  disposition  and  settlement  in  question  on  the  afternoon  of  Monday  the 
6th  of  September,  depends  on  what  must  be  held  to  be  the  true  import  and  effect  of  the 
whole  evidence  which  has  been  adduced  in  the  case  on  both  sides. 

"  Besides  Paterson,  the  schoolmaster,  by  whom  the  deed  was  prepared,  and  [884]  Caros 
and  Kerr,  the  two  instrumentary  witnesses,  whose  testimony  will  be  i^erwards  noticed, 
seven  witnesses  were  examined  for  the  pursuers,  and  three  for  the  defenders ;  and  of 
these,  three,^ — Professor  Bennett,  who  never  saw  the  deceased,  and  merely  gave  some 
theoretical  opinions  as  to  the  effects  of  opiimi,  and  the  Reverend  Mr.  Blackstock,  who 
only  saw  Laidlaw  once  for  a  few  minutes,  and  engaged  in  prayer  at  his  bedside  the  daj 
before  he  died, — gave  really  no  evidence  of  the  least  value  in  the  case.  Their  testimonj 
does  not,  in  the  apprehension  of  the  Lord  Ordinary,  affect  the  issue  raised  between  the 
parties  on  the  answer  to  which  the  determination  of  the  case  depends  in  the  slighteet 
degree.  The  same  thing  may  be  said  of  the  testimony  of  the  defenders'  only  other 
witness,  Mrs.  Laidlaw,  the  wife  of  the  leading  defender,  John  Laidlaw,  who  had  not  seen 
the  deceased  after  the  month  of  June  preceding  his  death.  On  the  view,  theief(ffe, 
taken  by  the  Lord  Ordinary  of  the  evidence  given  by  the  witnesses  for  the  defendexs, 
excepting  Cavers  and  Kerr,  the  instrumentary  witnesses,  whose  testimony  will  be  after- 
wards noticed,  the  case  is  little  better  than  a  blank ;  and  this  is  all  the  more  remarkable 
when  it  is  considered  that  the  deceased  appeared  to  have  resided,  if  not  all  his  life,  at  lea^ 
for  many  years  before  he  died,  in  Galasfiiels,  where  he  must  have  been  well  known,  and 
especially  considering  that  he  was  seen,  as  the  proof  shews,  by  various  persons— his 
neighbours,  relatives,  and  others — during  his  deathbed  illness,  and  about  the  time  the 
deed  in  question  was  subscribed  by  him. 

"  On  the  other  hand,  the  pursuers'  witnesses  consist  of  the  two  medical  gentlemen 
who  attended  the  deceased  during  his  last  illness,  of  Jean  or  Jeanie  Scott,  as  she  was 
then  called — ^now,  in  consequence  of  her  recent  marriage,  Mrs.  Scott  or  Cunninghame 
— and  several  other  persons,  neighbours  and  relatives,  who  had  the  best  means  of 
knowledge  of  the  true  and  actual  condition  of  the  deceased  at  and  about  the  time  when 
the  deed  in  question  is  said  to  have  been  executed  by  him.  Now,  one  and  all  of  these 
witnesses — and  the  greater  number  of  them  had  no  reason  but  to  tell  the  truth,  althon^ 
they  may  differ  in  regard  to  some  particulars,  and  although  there  may  be  discrepandes 
and  inconsistencies  in  their  testimony  as  regards  some  of  the  details — concur  in  opinion 
that  the  deceased  never  rallied  from  the  time,  Saturday  evening,  4th  September,  when 
he  was  laid  on  his  deathbed ;  but,  on  the  contrary,  was  from  that  time  a  dying  man, 
and  gradually  sinking  until  his  death  on  Friday  following.  All  of  them,  also  including 
the  two  doctors,  concur  in  saying  that  they  did  not  think  he  had  the  necessary  capacitj 
to  execute  any  settlement  of  his  affairs  from  at  least  the  Sunday  morning. 

"An  able  argument  was  addressed  to  the  Lord   Ordinary  on  the  part  of  the 

defenders,  for  the  purpose  of  shewing  that  the  evidence  referred  to  was  not  to  be  relied 

on,  at  least  to  the  effect  of  establishing  that  complete  incapacity  on  the  part  of  the 

deceased  which  is  essential  to  invalidate  the  disposition  and  settlement  in  question ; 

but  giving  all  weight  to  that  argument,  and  keeping  in  view  all  adverse  observation 

and  conmient  to  which  the  evidence  of  some  of  the  pursuers'  witnesses,  and  especially 

the  evidence  of  one  of  the  doctors,  is  exposed,  the  Lord  Ordinary,  who  heard  and  saw 

them  examined,  can  arrive  at  no  other  conclusion  than  that  they  were  right  in  the  opinion 

which  all  of  them  gave,  to  the  effect  that  the  deceased  was  in  such  a  state  of  mental 

imbecility  on  Monday  the  6th  of  September  as  to  have  been  incapable  of  executing  a 

disposition  and  settlement  of  his  affairs,  or,  in  others  words,  that  he  was  not  in  a  somid 

disposing  mind.     The  Lord  Ordinary  may  add  that  he  has  been  very  much  influenced 

in  coming  to  this  conclusion  by  the  testimony  of  Mrs.  Scott  or  Cunninghame,  who, 

beyond  all  question,  seems  to  have  had  a  better  opportunity  and  means  of  forming  an 

accurate  judgment  as  to  the  capacity  of  the  deceased  than  any  other  person.     She 

appears  to  have  watched  and  nursed  him  both  night  and  day  from  the  time  his  death-bed 

illness  conmienced  till  he  died,  more  than  any  one  else,  and  Dr.  Tweedie,  as  well  as  other 

witnesses,  speaks  to  her  great  kindness  and  attention  to  [885]  ^^^-     "^^  Lord  Ordinaiy 
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establish  some  ground  for  setting  it  aside.  It  is  not  said  to  have  been  fraudu-[885]~lci^^^7 
impetrated,  or  to  have  been  obtained  by  circumyention  acting  on  the  facility  of  the 
testator.  The  case  of  the  pursuers  is  that,  at  the  time  of  executing  the  deed,  he  was  in 
a  state  of  mental  incapacity  to  understand  the  nature  and  effect  of  what  he  did. 

It  does  not  require  any  great  amount  of  intelligence  to  execute  a  last  will  and 
settlement  It  certainly  is  not  necessary  that  the  testator  should  have  an  accurate 
knowledge  of  terms  of  art.  A  girl  of  twelve  or  a  boy  of  fourteen  may  make  a  will,  even 
although  it  is  certain  that  the  technical  terms  used  by  the  draftsman  convey  no  meaning 
to  their  minds,  provided  they  are  aware  of  the  substance  of  that  which  they  intend  to 
do.  As  Lord  Eldon  said  in  a  case  in  which  a  will  had  been  executed  by  a  lunatic  in  a 
lucid  interval — "  The  question  is  not  whether  this  man  had  been  insane,  but  whether  he 
has  recovered  that  quantum  of  disposing  mind  at  the  time  he  executes  the  deed  which 
ought  to  give  it  effect" — ^Towart,  5  Dow,  231. 

The  mental  incapacity  alleged  by  the  pursuers  is  not  mental  disease,  but  the  effect 
produced  temporarily  on  the  testator's  mind  by  medical  treatment,  by  the  opiates  used. 
I  consider  this  a  very  important  fact  in  this  case.  I  have  no  doubt  on  the  evidence 
that  Laidlaw's  mind  was  quite  entire  prior  to  his  last  attack ;  and  I  do  not  suppose  your 
Lordships  differ  with  me  on  this  subject  The  importance  of  this  element  is,  that  the 
case  is  entirely  different  from  one  of  partial  or  temporary  mental  disease.  The  moment 
the  physical  cause  ceases  to  operate,  the  intellect  resumes  its  entire  sway ;  and  proof  of 
rational  and  coherent  speech  or  action  in  one  thing  presumes  reason  and  coherency 
in  all. 

[886]  What  the  pursuers,  therefore,  undertake  to  establish  is,  that  when  the  testator 
executed  this  will  he  was  unable,  from  the  influence  of  opiates,  to  understand  the  nature 
and  effect  of  what  he  did. 

Another  specialty,  and  a  very  important  one,  is  that  the  testator  had  been  long 

must  also  add  that  no  one  who  saw  and  heard  Mrs.  Cunninghame  examined,  as  he  did, 
could,  in  his  opinion,  have  failed  to  be  satisfied  as  to  her  intelligence,  candour,  and 
truthfulness.  If  this  be  so,  and  it  was  not  disputed  at  the^  debate,  and  keeping  in  view 
the  corroborative  evidence  of  the  two  doctors,  and  the  other  witnesses  for  the  pursuers, 
the  Lord  Ordinary  does  not  see  how  the  conclusion  he  has  come  to  could  well  be 
avoided. 

"  Against,  and  to  overcome  such  a  body  of  evidence,  the  Lord  Ordinary  does  not  think 
the  testimony  of  Paterson,  the  preparer  of  the  deed,  and  of  Cavers  and  Kerr,  the 
instrumentary  witnesses,  is  sufficient.  As  for  Paterson,  the  Lord  Ordinary  cannot  help 
thinking  that,  for  some  reason  or  other — perhaps  from  an  idea  that  it  would  prejudice 
his  reputation  as  a  framer  of  deeds  of  settlement  if  the  deed  in  question  were  set  aside — 
he  allowed  himself,  in  some  respects  at  least,  to  go  far  beyond  and  very  wide  of  what 
must  be  held  to  have  been  the  correct  state  of  matters.  For  example,  he  states  that 
when  he  saw  the  deceased  on  Monday  the  6th  September,  he  was  as  well  and  strong 
both  in  body  and  mind  as  he  had  ever  seen  him  during  the  preceding  twenty-five  years. 
Then  it  is  a  singular  circumstance  that  while  Paterson  says  he  had  positively  and 
repeatedly  refused  to  be  a  party  to  the  deceased  executing  the  deed  in  question  because 
he  could  not  name  a  trustee,  he  should,  on  the  6th  Septepiber,  at  once,  and,  so  far  as 
appears,  without  objection  or  demur,  have  proceeded  to  get  the  deed  executed.  Accord- 
ingly, the  disposition  and  settlement  as  executed,  besides  being  far  from  intelligible  and 
consistent  in  other  respects,  presents  the  peculiar  appearance  and  form  of  a  trust-deed 
without  any  trustee  being  named  in  it.  Nor  has  it  been  shewn  that  the  deceased,  at 
the  time  he  subscribed  the  settlement  in  question,  had  in  view  his  previous  settlement 
of  1855.  The  Lord  Ordinary  cannot  resist  the  impression  that  he  had  forgotten  it 
altogether,  and  indeed  that  his  memory  was  all  but  gone.  That  the  deceased  did  not 
understand  the  effect  of  the  clause  of  revocation  in  the  deed  in  question,  and  that  neither 
it  nor  some  of  the  other  clauses  were  explained  to  him,  is  evident  enough  from  the 
testimony  of  Paterson  himself ;  and  according  to  Paterson's  own  shewing,  the  deceased 
made  no  remarks,  when  the  deed  is  said  to  have  been  read  to  him,  from  which  the  state 
of  his  mind  could  be  properly  judged  of.  Nor  does  it  appear  that  the  deceased  made 
any  observations  in  the  hearing  and  presence  of  the  instrumentary  witnesses,  or  either 
of  them,  from  which  it  could  be  ascertained  whether  he  was  of  a  sound  disposing  mind 
or  not  The  Lord  Ordinary  therefore  feels  it  impossible  on  such  testimony  to  hold  that 
the  evidence  adduced  for  the  pursuers  has  bee^  met  and  rebutted  ^" 
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familiar  with  the  terms  of  the  deed  he  executed.  The  will  was  rational  in  itself,  and  is 
not  said  to  have  been  procured  by  any  preference  or  inducement.  It  is  proved,  and  admits 
of  no  doubt,  that  the  draft  had  been  prepared  six  months  before.  The  draft  itself,  with 
the  date  of  July  preceeding,  is  produced,  and  Paterson's  evidence,  which  I  see  no  reason 
to  disbelieve,  proves  that  it  had  been  read  to  the  testator  over  and  over  again.  He  was, 
beyond  doubt,  familiar  with  its  contents,  and  had  quite  deliberately  adopted  it  as  the 
expression  of  his  contemplated  will 

Now,  this  will  not  enable  us  to  sustain  the  act  of  execution  if  the  testator  was  not 
at  its  date  of  sound  disposing  mind.  But  both  plain  law  and  common  sense  suggest 
that  a  man  weakened  by  illness  may  much  more  easily  complete  with  intelligence  a 
long-cherished  and  familiar  intention  than  if  the  subject  were  considered  for  the  first 
time.  If  the  man  had  mind  enough  to  know  that  he  was  executing  the  will  prepared 
formerly,  with  which  he  was  familiar,  and  if,  in  point  of  fact^  it  was  that  identical  will, 
little  more  would  be  necessary  to  sustain  it 

Now,  I  gather  from  the  evidence  that^  beyond  all  question,  Laidlaw  did  know,  on  the 
day  he  executed  the  will,  that  it  was]  the  same  he  had  previously  sanctioned.  I  think 
it  also  proved  that  he  knew  its  terms,  and  understood  them. 

In  this  matter  I  set  much  more  store  by  what  it  is  proved  that  he  said  and  did  about 
the  will  on  this  day,  than  by  any  evidence  of  opinion,  or  evidence  about  his  state  other- 
wise. If  he  acted  and  spoke  with  coherence  and  intelligence  about  the  will,  that  fact 
alone  proves  that  he  was  not  incapable  from  opium.  I  should  think  it  very  hazardous 
to  speculate  on  how  much  he  could,  and  how  much  he  could  not,  understand.  Nov, 
there  are  five  witnesses  who  speak  to  this  matter, — ^the  nurse,  Mrs.  Cunnin^ame, 
Thomas  Laidlaw,  Paterson,  and  the  instrumentary  witnesses.  They  all  speak  to  what 
he  said  and  did  about  the  will,  and  they  all  concur  in  representing  what  he  did  and  said 
as  perfectly  rational. 

To  take  Mrs.  Cunninghame.  Her  history  of  what  took  place  on  the  Monday  seems 
to  me  inconsistent  with  want  of  intelligence  on  the  part  of  the  old  man.  What  she  says 
is  this : — In  the  morning,  about  nine  or  ten,  Laidlaw  told  her  he  was  going  to  send  his 
daughter  Janet  for  Paterson.  This  shows  that  he  knew  Paterson  had  made  his  will, 
and  that  he  wished  him  to  come  for  that  object.  It  is  proved  that  Janet  did  go,  and 
that  she  told  the  witness  Cavers  that  her  father  had  said  that  Paterson  would  know 
what  it  was  about.  So  that  in  the  morning  his  memory  and  his  power  of  will  were  both 
in  intelligent  exercise.  No  man  can  doubt  that  when  he  sent  Janet  for  Paterson  he 
meant  to  make  his  will,  recollected  that  Paterson  had  drawn  it  out,  and  wished  him  to 
come  to  him  about  it.  Mrs.  Cunninghame  returns  at  two.  He  said  to  her  that  Paterson 
had  been  there ;  that  he  had  got  things  right  now ;  that  Paterson  was  coming  at  six  to 
have  it  signed ;  that  he  did  not  know  whether  it  would  stand  or  not,  but  did  not  think 
it  would.  Not  a  symptom  of  wandering  there.  It  was  all  true,  accurate,  and  coherent 
Paterson  had  been  there.  He  was  coming  back  at  six  to  have  the  will  signed ;  and  so 
completely  did  Mrs.  Cunninghame  believe  what  he  said,  that  she  put  the  pen  and  ink 
on  the  table  to  be  ready.  They  did  come  at  six ;  and  after  they  were  gone  he  again 
spoke  to  her.  He  said  at  ten  that  he  had  something  to  say,  but  that  he  was  fatigued. 
At  twelve  he  said  it  He  said  the  will  was  not  finished,  but  that  Paterson  and  the 
others  went  into  another  room,  and  he  wondered  what  they  were  doing  there.  In  point 
of  fact,  they  had  gone  to  fill  up  the  testing-clause.  She  also  speaks  about  his  telling  her 
that  Paterson  guided  his  hand.  Now,  that  is  her  account  of  Laidlaw's  conduct  about 
the  will,  and  it  discloses  no  element  whatever  of  incoherence,  or  want  of  intelligence. 
On  the  contrary,  it  is  plain  that  the  witness  believed  what  Laidlaw  said,  and  that  all  he 
said,  though  little,  was  distinct  and  rational. 

Thomas  Laidlaw,  the  nephew's,  evidence  is  also  material.  He  saw  the  tes-[887]~^^^ 
on  the  Monday  night,  and  spoke  to  him  about  the  alteration  of  his  will.  The  only  two 
things  he  said  are  important, — Ist,  he  said,  "  I  can  do  as  I  like  yet ;  I  would  like  if 
you  would  be  a  trustee."  He  also  said,  ''that  if  Janet  did  not  behave  herself  I  was  to 
have  it  in  my  power  to  give  Janet's  share  to  Thomas  and  Mary." 

Now,  this  was  clearly  not  the  wandering  of  an  unhinged  mind.  He  plainly  knew 
the  trustees  were  not  named.  How  did  he  know  that  ?  If  he  could  understand  that 
no  trustees  were  named  in  the  deed  he  had  signed,  and  intelligently  asked  him  to  be 
a  trustee,  why  should  he  not  have  mind  enough  to  name  an  heir  also  ?  If  he  knew  and 
understood  one  part  of  the  deed,  are  we  to  assume  he  did  not  understand  the  rest  ?  He 
said  he  could  do  as  he  liked.     So  he  could.     He  had  a  power  of  revocation. 
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Now,  these  are  all  the  utterances  about  the  will  to  which  these  witnesses  speak,  and 
if  the  case  stood  there  I  could  only  say  that  they  disclose  nothing  to  my  mind  but  a 
set  purpose,  a  clear  determination,  and  an  intelligent  satisfaction  with  what  had  been 
done.  But  the  man  who  wrote  the  deed,  and  the  instrumentary  witnesses — persons  of 
unimpeached  respectability,  and  without  the  slightest  motive  to  mislead — speak  in  the 
most  distinct  terms  to  his  complete  intelligence. 

Against  the  distinct  testimony  of  these  witnesses,  and  the  real  evidence  of 
Gunninghame  and  Laidlaw,  there  is  very  little  to  set.  That  he  was  comatose,  lethargic, 
unwilling  to  be  roused,  full  of  fancies,  may  be — I  doubt  not  is — ^perfectly  true.  That 
he  could  not  maintain  a  conversation  on  indifferent  topics  ia  very  probable ;  but  that 
his  mind  was  set  on  the  completion  of  this  will,  that  he  meant  it  from  the  beginning, 
and  knew  what  he  had  done  to  the  end,  I  see  no  reason  at  all  to  doubt.  The  medical 
evidence  counts,  in  my  mind,  for  very  little  in  the  face  of  the  facts  I  have  referred  to. 
But,  indeed,  it  does  not  conflict  with  the  other  testimony.  Dr.  Tweedie  says  he 
answered  intelligently,  that  he  did  not  think  he  was  out  of  his  mind ;  but  this  gentle- 
man did  not  know  that  he  had  purgative  powders  on  Sunday,  which  it  is  proved  would 
carry  off  the  opium.  Dr.  Weir,  however,  gives  testimony  quite  conclusive  to  my  mind. 
He  says  that  on  Monday  he  could  have  conversed  on  a  familiar  subject  for  five  minutes ; 
and  he  also  thought  he  might  for  the  same  time  have  followed  a  legal  document.  Five 
minutes  was  more  than  sufficient  to  read  over  this  deed. 

Lord  Cowan. — The  Lord  Ordinary,  who  had  all  the  witnesses  before  him,  gives  us 
the  grounds  on  which  he  holds  that  the  testator  was  not  sufficiently  intelligent  to 
execute  this  deed,  and  unless  I  had  been  strongly  impressed  with  the  contrary  opinion, 
I  would  not  have  disturbed  his  Lordship's  judgment.  But  on  the  proof  I  am  of  opinion 
that  it  is  well  founded,  and  should  not  be  disturbed. 

The  deed  is  a  probative  deed,  and  the  granter  of  it  must  be  proved  to  have  been 
incapable  of  understanding  its  contents  at  the  time  of  its  execution.  With  regard  to 
the  soundness  of  mind  required  in  a  testator,  the  law  was  laid  down  in  the  case  of 
Maclean's  Trustees  v.  Morrison  and  Others  (24  D.  624),  where  the  present  Lord 
President,  then  Lord  Justice-Clerk,  stated, — "  The  test  of  his  capacity  to  execute  such 
a  settlement  may  be  very  reasonably  stated  with  reference  to  the  nature  of  the  settle- 
ment itself,  but  it  cannot  possibly  be  stated  without  reference  to  the  settiement,  because 
a  man  may  have  strength  of  mind,  or  power  of  intellect  sufficient  to  enable  him  to  do 
one  thing — ^to  make  one  kind  of  mental  exertion,  and  yet  he  may  be  totally  incapable 
of  making  another."  And  in  the  same  case,  and  in  disposing  of  the  motion  for  a  new 
trial,  and  in  reference  to  the  special  circumstances  of  that  case,  I  stated,  with  the  con- 
currence of  the  other  Judges,  that  "  there  must  be  a  sound  disposing  mind  capable  of 
acting  intelligently — a  mind  not  open  to  be  misled  by  insane  delusions  of  a  kind 
calculated  to  interfere  with  the  rational  exercise  of  its  faculties."  There  is  therefore  no 
question  that  a  testator  must  have  that  degree  of  capacity  which  will  enable  him  to 
understand  the  contents,  import,  and  effect  of  the  deed  at  the  time  of  its  execution. 
The  question  thus  is,  what  was  the  capacity  of  mind  which  this  testator  had  at  the 
time  when  he  executed  this  deed  ?  The  Lord  Ordinary  has,  I  think,  given  a  just  view 
of  the  import  of  the  proof.  I  am  much  impressed  with  the  [888]  evidence  of  Drs. 
Weir  and  Tweedie,  and  with  that  of  Walter  Kerr,  and  of  Mrs.  Cunninghame,  who 
are  all  strongly  of  opinion  that  he  had  no  capacity  or  intelligence  of  mind  at  any  time 
of  the  day  on  which  the  will  was  signed,  or  for  a  day  before.  The  history  of  the  case 
is  that  he  was  quite  well  up  to  the  4th  of  September,  when  he  was  attacked  with  a 
painful  disease,  and  that  he  was  dosed  with  opium  to  such  an  extent  that  on  Sunday 
the  5th  he  became  quite  comatose.  I  have  looked  with  some  anxiety  into  the  evidence, 
and  am  satisfied  that  additional  opium  pills  were  procured  on  the  Sunday  evening,  and 
administered.  On  Monday  forenoon  when  the  will  was  read  over  to  him  by  Paterson 
there  was  not  an  intelligent  answer,  according  to  Paterson's  statement,  elicited  from  the 
testator,  except  that  it  was  all  right.  The  will  was  executed  in  the  afternoon,  and  the 
question  is,  was  he  in  a  comatose  condition  then  f  I  am  unable  to  arrive  at  any  other 
conclusion  than  that  he  was,  and  that  at  the  time  he  signed  his  name  to  this  deed  he 
was  not  in  a  state  of  mind  intelligently  to  understand  its  contents  and  effect.  But  an 
important  question  of  law  has  been  argued.  The  testator  had  executed  a  will  in  1855, 
which,  if  the  second  deed  stands,  must  be  held  revoked.  Of  the  existence  of  this  deed 
Paterson  was  not  aware,  and  could  not  have  informed  the  testator  that  the  revocation 
clause  in  the  new  deed  would  annul  it.     Still  it  is  clear  that  the  testator  had  frequently 
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spoken  of  executing  a  new  deed,  and  intimated  his  wish  to  make  some  change  in  faToui 
of  his  daughter  Janet,  if  she  hehaved  herself.  Paterson  says  that  in  July  a  draft  was 
written  out,  and  that  several  conversations  took  place  hetween  him  and  the  testator  as 
to  it ;  in  particular,  as  to  the  naming  of  trustees,  without  which  he  was  informed  by 
Paterson  the  deed  would  be  invalid.  The  testator,  however,  did  not  execute  this  deed 
till  Monday  the  6th  September,  when  Paterson  was  suddenly  sent  for,  and  it  stands  an 
his  unsupported  testimony  that  the  will  then  read  over  to  the  testator,  and  afterwards 
executed,  was  the  same  as  that  drafted  in  July.  But  assuming  that  it  was,  I  cannot 
hold  that,  because  previous  instructions  have  been  given,  a  will  is  to  be  good,  although 
at  the  time  it  was  signed  the  testator  was  incapable  of  understanding  it  In  Jarmin  on 
Wills  the  following  passage  occurs  (p.  30) : — "  In  cases  of  weakness  of  mind  arising 
from  the  near  approach  of  death,  strong  proof  is  required  that  the  contents  of  the  will 
were  known  to  the  testator,  and  that  it  was  his  spontaneous  act"  That  passage,  I 
think,  states  the  legal  principle  correctly.  There  must  be  full  capacity  at  the  time  the 
deed  is  finally  executed.  On  this  ground,  and  as  I  hold  the  testator  at  that  time  to 
have  been  incapable  of  understanding  its  contents  and  effect  on  his  succession,  I  am  of 
opinion  that  the  Lord  Ordinary's  interlocutor  should  be  adhered  to. 

Lord  Bsnholmb. — This  case  assumes  considerable  importance  from  the  facts  being 
much  intermingled  with  questions  of  law. 

I  agree  with  your  Lordship  that  it  does  not  require  a  great  degree  of  capacity  to 
make  a  will — that  is,  a  simple  will;  but  a  complete  will  disposing  of  one's  whole 
property,  heritable  and  moveable,  and  involving  a  great  number  of  considerations,  could 
not  be  executed  by  the  same  amount  of  capacity.  Therefore,  the  degree  of  mind  and 
intelligence  for  one  will  may  be  quite  different  from  that  required  for  another. 

I  agree  with  Mr.  Watson's  very  powerful  argument,  that  a  will  must  embody  the  last 
deliberate  intention  of  the  testator,  and  that  the  moment  of  execution  is  the  test  I 
do  not  think  his  intention  at  any  former  period  can,  as  it  were,  be  transferred  to  the 
moment  of  execution.  The  intention  must  be  complete  at  that  moment,  not  bolstered 
up  by  any  prior  intention ;  and  if  any  weight  is  to  be  given  to  prior  intention,  it  can 
only  be,  at  furthest^  when  the  testator  is  possessed  of  a  clear  and  powerful  memoiy. 
Now,  if  anything  is  clear  in  this  case  it  is  that  the  testator's  memory  was  mudi 
weakened.  It  is  even  doubtful  if  the  testator  was  capable  of  understanding  the  contents 
at  the  time  the  will  was  read  over ;  but  that  is  not  the  decisive  time.  It  wUl  not  do 
to  say  he  was  capable  of  understanding  at  that  time,  if  it  is  clear  he  was  not  at  the 
time  when  he  signed. 

Now,  that  being  my  view  of  the  law,  I  think  the  evidence  is  very  much  against  this 
testator  having  sufficient  intelligence  at  the  date  of  signing.  The  witness  Paterson  does 
not  appear  to  me  to  give  very  impartial  evidence.  I  can-[889]*i^o^  believe  that  he  was 
quite  sincere  in  his  statement  as  to  the  condition  of  this  man.  When  I  contrast  his 
evidence  with  that  of  the  medical  men,  I  am  driven  to  the  conclusion  either  that  he  most 
have  seen  little  or  nothing,  or  that  he  has  not  given  a  fair  account  of  what  he  did  see. 
It  appears  to  me  that  it  is  hardly  possible  to  say  this  testator  was  for  five  minutes  in  a 
sufficient  state  of  intelligence  to  understand  what  he  was  doing.  Then,  even  were  we 
to  hold  that  the  reading  in  the  morning  was  of  importance,  I  do  not  think  he  had 
sufficient  memory  to  take  advantage  of  that  former  reading.  But  the  execution  of  a 
will  must  be  the  intelligent  act  of  the  party  executing,  at  the  moment  of  signing.  I 
cannot  hold  that  any  former  views  which  he  may  have  expressed  are  sufficient,  especially 
with  such  a  memory  as  this  man  had. 

Lord  Neaves. — I  concur  with  the  majority  of  your  Lordships  in  thinking  the 
interlocutor  of  the  Lord  Ordinary  should  be  adhered  to. 

No  will  is  made  till  the  testator  comes  to  sign  it.  That  is  his  publication  of  it 
Mere  verbal  instructions  are  not  a  will.  There  must  be  more  than  that.  If  it  is  not  a 
man's  will  at  the  time  when  he  executes  it,  it  is  not  his  will  at  all.  If  a  man  left  a 
writing  saying,  ''I  am  very  coihposed,  and  I  wrote  a  will  six  months  ago;  what  it 
contains  I  do  not  remember,  but  I  adopt  it" — that  would  not  be  a  will.  Implicit 
adoption  of  what  a  man  does  not  know  or  remember  is  not  a  will.  It  must  be  a 
deliberate  adoption  of  what  a  man  knows  and  remembers.  A  will  without  execution  is 
not  good ;  nor  is  an  execution  without  a  knowledge  of  the  contents  of  the  will 

Of  course  there  is  a  presumption  in  favour  of  a  probative  deed ;  but  that  presump- 
tion may  soon  be  removed.  Mere  age  is  of  no  importance.  A  man  may  be  vigorous, 
both  bodily  and  mentally,  though  he  is  old.     But  it  is  of  importance  in  connection 


Vm.  MAOPHEBSON,  890.      MEIKLEJOHN  V.  STEVENSON  [18701  943 


with  an  illness  like  this.  This  was  a  very  severe  illness  for  an  old  man  to  suffer  from ; 
and  he  required  to  take  copious  doses  of  opium.  On  the  Sunday  and  Monday  he  was 
comatose.  And  the  question  is,  whether,  this  being  so,  it  is  not  incumbent  on  the 
defender  to  shew  the  old  man  was  in  a  condition  to  execute  a  will. 

I  think  the  onus  has  been  transferred  to  him ;  and  I  think  he  has  failed  to  shew 
the  capacity  of  the  old  man.  He  was  comatose  on  the  Monday  forenoon.  And  that 
is  the  time  when  the  will  was  read. 

It  is  an  important  circumstance  also  that  Laidlaw  never  had  the  will  in  his  possession 
to  study  it,  and  become  acquainted  with  it  A  will  found  in  a  testator's  repositories 
is  in  a  very  different  position  from  a  will  that  he  had  only  heard  read.  But  Paterson 
had  the  will  the  whole  time.  Now,  I  do  not  wish  to  be  severe  on  Paterson.  I  think 
he  seems  to  have  got  it  pretty  severely  as  a  sort  of  poacher  on  the  ground  of  learned 
parties  who  are  bred  to  the  law,  and  earn  their  bread  by  it.  I  shall  only  say  of  him 
that  he  seems  to  be  a  very  incorrect  observer,  or  else  a  very  unsatisfactory  witness.  He 
says  it  was  his  "  impression "  Laidlaw  understood  the  will  when  it  was  read  to  him. 
But  an  impression  is  not  a  good  test.  And  he  says  Laidlaw  was  as  strong  in  his  mind 
as  usual.  Now,  it  is  quite  certain  that  was  not  the  case.  Then,  again,  old  Laidlaw 
never  read  the  will.  Perhaps  he  could  not.  But  Paterson  says  Janet  was  present  when 
the  will  was  read.  Now,  Janet  was  not  called  by  the  pursuers ;  and  the  reason,  they 
say,  is  because  she  was  intoxicated  on  the  occasion,  and  knows  nothing  about  it.  And 
it  has  been  urged  against  them  that  they  should  have  called  her  at  any  rate.  But  it 
was  equally  open  to  the  defender  to  call  her,  and  it  was  his  interest  to  call  her  if  she 
heard  the  will  read. 

Another  point  of  importance  is  the  nature  of  the  will.  The  provisions  are  such 
that  they  would  have  to  be  explained.  And  Paterson  says  he  did  so.  But  his  explana- 
tions do  not  seem  to  have  been  very  lucid.  The  will  is  said  to  have  been  in  existence 
for  months.  But  I  think  the  law  should  look  very  sharply  into  the  will  of  a  person 
who  intends  to  make  it,  but  refuses  to  do  so  while  he  is  in  health. 

This  interlocutor  was  pronounced : — "Adhere  to  the  interlocutor  complained  of,  with 
additional  expenses." 

Thomas  Paterson,  W.S. — Philip  &  Laing,  S.S.C. — ^Agents. 


No.  174.  VIIL  Macphbrson,  890.     22  June  1870.     1st  Div.— Sheriff  of 

Stirlingshire,  M. 

Poor  Christian  Meiklbjohn,  Pursuer  and  Kespondent. — Buntine. 
Egbert  Stevenson,  Defender  and  Appellant. — Harper, 

Proof— Sheriff-court  Act,  1853  (16  ^  17   Vict,  cap.  80),  sec.  10.— Observations  on  the 
mode  in  which  proofs,  taken  in  terms  of  the  statute,  ought  to  be  conducted. 

This  was  an  appeal  against  a  judgment  pronounced  in  the  Sheriff-court  of  Stirling, 
finding  the  appellant  (defender)  liable  for  inlying  expenses  incurred  by  the  respondent 
(pursuer)  in  giving  birth  to  two  illegitimate  children,  bom  respectively  in  July  1863 
and  August  1866,  with  aliment  for  each  child  until  twelve  years  of  age. 

Referring  to  the  mode  in  which  the  proof  had  been  taken  the  Sheriff-depute 
(Blackburn),  in  the  note  to  his  interlocutor,  observed — "  The  Sheriff  wishes,  in  connec- 
tion with  this  case,  to  direct  the  attention  of  the  Sheriff-substitute,  and  through  him  of 
the  procurators,  to  a  matter  of  general  practice. 

"  The  Act  of  Parliament  directs  proofs  to  be  taken,  *  as  far  as  may  be,  continuously, 
and  with  as  little  interval  as  the  circumstances  or  the  justice  of  the  case  will  admit  of.' 

"  This  direction  of  the  Act  appears  to  have  been  in  this,  as  in  a  previous  case  after 
referred  to,  but  must  not  in  future  cases  be,  overlooked.  In  the  present  case  the 
pursuer  commenced  and  concluded  her  proof  on  the  21st  July.  The  defender's  proof 
was  not  commenced  until  the  10th  of  August — was  then  adjourned,  and  not  again 
taken  up  and  completed  until  the  18th  of  August.  There  do  not  appear  to  be  any 
circumstances,  and  none  are  stated,  to  justify  these  long  intervals. 

"  In  a  recent  case.  Sands  t\  Auld  (n.  r.),  appealed  to  the  Second  Division  of  the 
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Court,  a  somewhat  similar  delay  was  the  occasioii  of  condemnation  from  ike  bench, 
and  was  remarked  upon  as  particularly  reprehensible  in  a  filiation  case ;  and  it  was 
observed  that  the  evidence  of  the  pursuer  and  defender  in  such  cases  should  be  noted  in 
detail,  and  that  it  wa»  bad  practice  to  note  that  either  of  the  parties  in  their  evidence 
said  *  conform '  to  a  preceding  witness.  They  should  be  made  to  tell  iheir  own  story  in 
their  own  way. 

"  Further,  it  is  desirable,  for  the  information  of  the  Courts  of  Appeal,  that  the  ages 
of  the  pursuer  and  defender,  and  of  the  witnesses  generally,  should  appear  in  the  notee 
of  evidence. 

"  All  these  remarks  are  applicable  to  the  present  proof,  but  may  be  easily  obviated 
in  future  cases.'' 

At  advising, — 

Lord  PBisiDiorr. — I  concur  with  the  very  judicial  remarks  of  the  Sheriffdepate 
upon  the  manner  in  which  the  proof  in  this  case  has  been  conducted. 

In  the  first  place,  the  proof  occupied  a  month  instead  of  a  couple  of  days,  in  con- 
sequence of  a  long  adjournment  after  the  pursuer's  evidence  was  closed.  This  is  a 
practice  which  is  not  only  a  source  of  delay  and  expense,  but  is  entirely  inconsistent 
with  the  Act  of  Parliament. 

In  the  second  place  the  evidence  of  the  pursuer,  who  is  the  principal  witness  in  the 
cause,  is  reported  in  a  most  unsatisfactory  manner.  In  most  cases  it  is  rig^t  that  the 
evidence  of  important  witnesses  should  be  given  as  nearly  as  possible  in  their  own 
language ;  but  in  a  case  of  this  kind,  where  the  parties  themselves  are  examined,  almoet 
every  word  of  their  depositions  should  be  taken  down.  In  place  of  that,  however,  the 
pursuer  is  held  as  concurring  in  the  testimony  of  her  own  witnesses  with  reference  to 
the  most  important  point  in  the  case,  viz.  the  different  acts  of  connection  between  her 
and  the  defender  to  which  these  witnesses  had  already  deponed. 

[891]  1a  ^^®  ^^^^  place,  the  ages  of  the  witnesses  are  not  stated.  That  infoimatkni 
is  sometimes  of  great  importance,  and  ought  never  to  be  omitted. 

I  trust  that  the  suggestion  of  these  considerations  may  tend  to  the  general  adoption 
of  a  more  correct  practice. 

The  Appeal  was  dismissed,  with  expenses. 

Duncan  &  Dbwar,  W.S. — Jamks  Barclay,  S.S.C. — Agents. 


No.  175.  VIII.    Macphrrson,    891.     22    June    1870.      1st   Div.— Loid 

Neaves  for  Lord  Barcaple,  B. 

David  Hall,  Pursuer. — Paitison — Ehind, 
Duncan  Colquhoun,  Defender. — Balfour. 

Bankruptcy — Affidavit — Justice    of   Peace.—Observationa,    per    Lord    President^   on 
apparent  irregularities  in  the  taking  of  affidavits  in  bankruptcy. 

This  was  an  action  to  recover  £402,  168.  lOd.,  the  balance  of  an  account  for  coals 
supplied  to  the  steamship  Argyle  of  Glasgow,  in  the  years  1866  and  1867,  during 
which  period  the  defender  and  a  person  named  William  Dick  were  the  registered 
owners  of  the  vessel. 

The  defender  denied  liability,  and  a  proof  was  led,  in  the  course  of  which  it 
appeared  that,  in  December  1867,  the  defender  sold  his  share  in  the  vessel  to  Dick, 
and  that  Dick's  estate  having  been  sequestrated  on  4th  April  1868,  the  pursuer  lodged 
the  following  claims  in  the  sequestration : — 

(1)  "At  Glasgow,  the  14th  day  of  April  1869  years,  in  presence  of  Peter  Hamilton, 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  county  of  Lanark,  compeared 
David  Hall,  coal-merchant,  Gushetfaulds,  who  being  solemnly  sworn  and  interrt^ted, 
depones,  that  William  Dick,  shipowner,  Glasgow,  was,  at  the  date  of  the  sequestration 
of  his  estates  on  the  4th  day  of  April  current,  and  still  is,  justly  indebted  and  resting 
owing  to  the  deponent  the  sum  of  £100,  8s.,  according  to  an  account  herewith  produced, 
which  is  docqueted  and  subscribed  by  the  deponent  as  relative  hereto,  and  is  held  to  be 
here  repeated,  and  to  form  part  of  this  affidavit,  brevitaiie  causa.    Depones,  that  no 
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part  of  said  sum  has  been  paid  or  compensated  to  the  deponent,  and  that  he  holds  no 
security  for  the  same,  and  no  other  person,  company,  or  obligant  bound  for  the  debt,  or 
any  part  thereof,  than  the  said  William  Dick,  specially  reserving  all  right  of  relief  for 
the  said  debt,  or  any  portion  thereof,  competent  to  the  deponent  against  Captain 
Colquhonn. — ^All  which  is  truth,  as  the  deponent  shall  answer  to  God.  (Signed) 
David  Hall.    Peter  Hamilton,  J.P." 

(2)  An  affidavit  and  claim  by  the  pursuer  on  Dick's  sequestrated  estate,  taken 
before  William  Eobertson,  Justice  of  the  Peace  for  Lanarkshire,  on  4th  August  1868, 
which  was  in  precisely  the  same  terms  as  the  former  claim,  except  that  the  amount  of 
the  debt  was  stated  at  £523,  12s.  6d. 

Being  examined  as  a  witness  for  himself,  and  being  shown  Nos.  103  and  104  of 
process,  the  pursuer  deponed,  "  I  think  these  are  copies  of  the  affidavit  and  claims  made 
by  me  in  Mr.  Dick's  sequestration,  with  the  appended  states.  I  claimed  in  the  second 
claim  all  the  sums  which  I  considered  due  by  the  ship  Argyle  and  owners.  I  did 
not  claim  in  the  first  claim  all  that  was  due.  Q.  What  was  the  meaning  of  that? 
A,  The  trustee  wanted  me  to  vote  for  him,  and  asked  me  to  make  up  a  claim.  Three 
of  the  bills  were  current  at  the  time,  and  he  told  me  to  credit  these  bills,  and  that  it 
was  quite  competent  for  me  to  lodge  an  amended  claim  afterwards,  because  the  first 
would  be  of  no  avail.  The  bills  were  credited  for  the  purpose  of  giving  the  trustee  my 
vote,  and  not  because  they  were  truly  proper  items  of  credit.  These  bills  were  for 
X162,  X72,  Is.,  and  £163.  The  [892]  £163  was  a  mistake,  because  the  bill  was  only 
for  £155.  I  did  not  swear  that  the  first  claim  was  a  true  claim.  There  is  no  oath 
given  with  these  affidavits  in  Glasgow.  I  did  not  swear  to  the  verity  of  that  claim. 
I  swear  to  the  verity  of  the  other  claim.  I  did  not  think  that  the  first  was  a  true 
account  when  1  gave  it  in.  I  knew  that  they  were  owing  me  far  more,  but  1  could 
safely  swear  that  they  were  owing  me  that  much.  I  thought  it  was  not  accurate  to 
enter  the  three  bills  by  which  the  two  accounts  differ  as  to  the  items  of  credit,  and 
that  Mr.  Dick  was  not  entitled  to  them.  It  was  entirely  with  a  view  to  the  vote  in 
the  sequestration  that  the  first  claim  was  made,  and  for  no  other  purpose." 

After  judgment  had  been  pronounced  by  the  Lord  Ordinary  the  case  came  before 
the  First  Division,  when  the  following  observations  were  made  by  the  Lord  President 
with  reference  to  the  evidence  above  quoted : — 

Lord  Pbxbidbnt. — ^There  is  a  matter  disclosed  by  the  proof  in  this  case  which, 
although  it  dq/as  not  directly  affect  the  question  between  the  parties,  I  feel  constrained 
to  notice,  because  it  indicates  the  existence  of  a  very  improper  practice  with  regard  to 
affidavits  in  bankruptcy. 

In  the  course  of  his  examination  the  pursuer  Hall,  being  shown  Nos.  103  and  104 
of  process,  deponed,  "  I  think  these  are  copies  of  the  affidavit  and  claims  made  by  me 
in  Mr.  Dick's  sequestration,  with  the  appended  states.  I  claimed  in  the  second  claim 
all  the  sums  which  I  considered  due  by  the  ship  Argyle  and  owners;  I  did  not 
claim  in  the  first  claim  all  that  was  due ; "  and  on  being  interrogated  "  what  was  the 
meaning  of  that?"  he  replied,  "the  trustee  wanted  me  to  vote  for  him,  and  asked  me 
to  make  up  a  claim.  Three  of  the  bills  were  current  at  the  time,  and  he  told  me  to 
credit  these  bills,  and  that  it  was  quite  competent  for  me  to  lodge  an  amended  claim 
afterwards,  because  the  first  would  be  of  no  avail.  The  bills  were  credited  for  the 
purpose  of  giving  the  trustee  my  vote,  and  not  because  they  were  proper  items  of 
credit.  These  bills  were  for  £162,  £72,  Is.,  and  £163.  The  £163  was  a  mistake, 
because  the  bill  was  only  for  £155.  I  did  not  swear  that  the  first  claim  was  a  true 
claim.  There  is  no  oath  given  with  these  affidavits  in  Glasgow.  I  did  not  swear  to 
the  verity  of  that  claim." 

Kow,  my  Lords,  we  have  before  us  the  claim  referred  to,  and  it  expressly  bears  to 
have  been  made  upon  oath,  in  presence  of  Peter  Hamilton,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  of  Lanark.  It  commences  with  the 
statement  that  Hall  having  compeared  was  "  solemnly  sworn,"  and  it  concludes  with 
the  words,  "  all  which  is  truth,  as  the  deponent  shall  answer  to  God,"  and  is  signed  by 
the  claimant  and  by  the  Justice  of  Peace.  But,  my  Lords,  if  what  Hall  now  says  is 
true,  that  which  is  certified  by  the  Justice  is  absolutely  false,  and  if,  as  Hall  now 
swears,  he  took  no  oath  to  the  truth  of  his  claim,  I  think  that  the  sooner  an  inquiry  is 
made  the  better,  with  the  view  of  putting  an  end  to  so  pernicious  a  practice,  and  I 
would  therefore  suggest  the  propriety  of  directing  the  Lord  Advocate's  attention  to  this 
matter  by  the  interlocutor  which  we  are  about  to  pronounce. 
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[895]  '^^  pursuer  reclaimed,  and  argued ;— {1)  The  pauper,  at  ihe  date  when  slie 
became  chargeable,  was  not  forisfamiliated.  Having  been  in  a  state  of  mental  incapacitf 
from  her  birth,  she  had  never  become  suijuris^  and  her  settlement  was  consequently  tbat 
of  her  father,  who  was  not  proved  to  have  acquired  any  other  settlement  than  the 
parish  of  Clackmannan,  where  he  was  born.  (2)  The  pauper  having  been  born  in 
£ngland,  and  neither  having  acquired,  nor  being  capable  of  acquiring,  a  residential 
settlement  in  Scotland  when  she  became  an  object  of  parochial  relief,  her  only  available 
settlement  in  this  country  was  that  which  she  derived  from  her  father,  and  the  decisioD 
in  the  case  of  Craig  v,  Greig  and  Macdonald,*  afl&rming  the  liability  of  the  parish  of 
the  pauper's  birth  rather  than  that  of  the  parent,  did  not  apply,  because  there  tiie 
pauper  had  a  birth  settlement  in  Scotland. 

The  defender's  counsel  were  not  called  upon  to  reply. 

Lord  Prssidsnt. — My  Lords,  I  do  not  think  it  necessary  to  call  upcm  the 
respondent's  counsel,  as  I  believe  we  are  all  of  opinion  that  the  Lord  OrdixuiT's 
judgment  is  well  founded. 

Two  points  have  been  raised  by  the  reclaimer.  The  first  of  these  is  that  the  pauper 
was  insane,  and  being  from  the  time  of  her  father's  desertion  incapable  of  f oris^milk- 
tion,  and  of  acquiring  a  settlement  for  herself,  she  is  chargeable  on  the  parish  of  her 
father's  settlement.  The  finding  of  the  Lord  Ordinary  on  this  point  is,  that  "the 
pauper,  though  naturally  of  a  weak  intellect,  was  not  a  lunatic,  nor  a  natoral  idiot,  and 
was  able  to  some  extent  to  contribute  to  her  own  livelihood  by  knitting  and  selhog 
small  wares  along  with  her  mother,  and  that  she  received  some  instruction  at  achooi, 
and  could  take  care  of  any  money  she  had  occasion  to  receive  " ;  and,  in  addition,  h£ 
Lordship  finds  that  neither  the  pauper  nor  her  mother  were  ever  reduced  to  begguy, 
or  became  paupers,  and  that,  after  the  mother's  death,  the  pauper  herself  went  about 
the  country  without  begging,  and  without  becoming  an  object  of  parochial  relief,  till 
May  1867,  when  she  became  insane  after  having  given  birth  to  an  ille^timate  child. 
The  Lord  Ordinary  has  therefore  come  to  the  conclusion  that  the  pursuer  has  not 
eatablished  his  case,  and  he  has  assoilzied  the  defender. 

Now,  I  am  of  opinion  that,  in  the  eye  of  the  law,  a  person  is  not  incapable  of  being 
forisfamiliated,  or  of  acquiring  a  settlement,  merely  by  weakness  of  intellect,  or  even  bj 
insanity,  if  not  precluded  thereby  from  maintaining  himself  by  his  own  industry,  and 
I  think  the  Lord  Ordinary  has  taken  a  right  view  of  the  [896]  evidence,  and  that  thae 
is  no  proof  that  the  pauper  was  in  such  a  state  of  mental  incapacity,  prior  to  the  dite 
when  she  became  an  object  of  relief,  as  to  support  the  pursuer'^  contention. 

The  second  point  raised  was,  that  this  woman,  having  been  bom  in  England,  and 
not  having  acquired  a  residential  settlement  in  Scotland,  must  go  back  upon  the 
ScottLsh  .settlement,  which,  it  is  said,  she  derived  from  her  father,  being  the  ptrifihoi 
his  birth.  It  was  contended  that  wherever  there  is  a  Scotch  derivative  setUement  the 
pauper  must  fall  back  upon  that,  failing  either  a  residential  or  a  birth  settlement  in 

acquiring  even  a  residential  setUem^ent  if  she  had  ever  settled  down  in  a  fixed  abode^ 
and  he  thinks  that  it  would  be  contrary  to  all  correct  principle  to  hold  that,  whatever 
her  intermediate  history  may  have  been  as  to  residence,  she  was  destined  to  retaifl 
through  life  the  paternal  settlement  which  she  derived  from  her  father  forty  yean  aga 

**  It  has  been  suggested  that,  from  her  living  with  her  mother  all  along,  she  mi^ 
be  held  to  have  had  at  least  her  mother's  settlement^  and  that  her  mother,  whether  as 
the  wife  or  the  widow  of  John  Miller,  had  the  settlement  of  her  husband  at  Clark- 
mannan.  Even  supposing  that  this  was  the  mother's  settlement,  there  seems  no  good 
ground  for  holding  that  a  grown-up  daughter,  if  not  otherwise  incapable  of  any  statas^ 
must  take  her  mother's  settlement  because  the  two  lived  together,  and  helped  each 
other  to  earn  their  livelihood.  The  daughter  here  may  have  done  little  in  one  way, 
but  she  was  abler  and  stronger  in  another,  and  the  two  mutually  contributed  thor 
best. 

''The  payment  made  by  Clackmannan  after  the  mother's  death  seems  not  to  be 
conclusive  of  anything.  It  is  rather  remarkable  that,  after  that  event,  the  pauper  seems 
to  have  gone  on  by  herself,  for  nearly  twelve  months,  without  having  either  begged  or 
got  relief.  She  probably  lived  upon  some  money  which  the  mother  seems  to  haye  had, 
and  to  which  the  son  refers  in  his  evidence,  and  which  is  also  spoken  to  by  the  witness 
Hyslop." 

♦  July  18,  1863,  ante,  vol.  i.  1172. 
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this  country.  My  Lords,  I  know  of  no  principle  of  the  poor-law  to  sanction  this  pro- 
position. In  the  case  of  Craig,  18th  July  1863  {ante,  vol.  i.  1172),  it  was  settled,  in 
conformity  with  the  opinion  of  a  majority  of  the  whole  Court,  that  where  a  child  has 
become  sut  juris,  and,  without  having  acquired  a  residential  settlement,  becomes  a 
proper  object  of  parochial  relief,  the  parish  of  his  birth  is  liable,  and  not  that  of  his 
father's  settlement.  Here,  it  is  true,  the  birth  settlement  of  the  pauper  is  not  in 
Scotland,  but  she  was  nearly  forty  years  of  age,  and  was  forisfamiliated,  and  capable  of 
acquiring  a  settlement  for  herself.  I  can  see  no  reason,  therefore,  why  the  decision  in 
the  case  of  Craig  should  not  apply.  It  is  plainly  not  necessary  that  every  person 
becoming  a  pauper  in  Scotland  should  have  a  settlement  here,  in  order  to  entitle  that 
person  to  relief.  On  the  contrary,  the  Poor-Law  Act  expressly  provides  for  the  removal 
of  English  and  Irish  paupers,  and  for  their  receiving  interim  relief,  untU  they  shall  be 
removed.  In  such  a  case  the  parish  primarily  liable  is  that  in  which  the  pauper  is  found 
destitute,  and  that  parish  continues  liable  until  the  pauper's  removal.  The  case  of 
MacRorie,  7th  March  1862,  24  D.  723,  was  an  example  of  that.  The  pauper  was  a 
Scotchwoman,  married  to  an  Irishman,  who  had  acquired  no  settlement  in  Scotland, 
and  she  having  become  insane,  and  being  placed  in  confinement  by  the  public  authorities, 
it  was  held  that  the  parish  where  she  first  became  chargeable  had  no  claim  of  relief 
against  the  parish  of  the  pauper's  birth,  but  was  liable  to  maintain  her,  until  the  Irish 
settlement  of  the  husband  was  made  available.  I  am  of  opinion,  therefore,  that  the 
judgment  of  the  Lord  Ordinary  should  be  afiOrmed. 

Lord  Dsas. — I  am  of  the  same  opinion  with  regard  to  the  first  point.  I  am 
satisfied  from  the  evidence  that  the  pauper  was  not  id  a  state  of  insanity  disqualifying 
her  from  acquiring  a  residential  settlement  in  Scotland,  if  she  had  lived  long  enough 
for  the  purpose  in  any  one  parish.  During  the  lifetime  of  her  mother,  she  and  the 
pauper  earned  a  livelihood,  and  the  daughter  seems  to  have  contributed  to  that  as  much 
as  the  mother.  On  her  mother's  death  the  pauper  continued  to  maintain  herself,  so  far 
as  we  see,  without  begging  or  receiving  parochial  relief,  up  to  the  time  when,  having 
given  birth  to  a  child  and  fallen  into  an  insane  state,  she  became  a  pauper.  Now,  when 
a  person  can  maintain  himself  or  herself  by  industry,  and  does  so,  it  would  require  a 
very  peculiar  case  to  make  that  person  incapable  of  acquiring  a  settlement  on  the 
ground  of  insanity.     It  is  enough  to  say  that  no  such  case  is  presented  to  us  here. 

The  second  question  is,  whether  the  birth  settlement  of  the  pauper's  father  is  liable 
for  her  maintenance  ?  The  difference  between  this  case  and  the  case  of  Craig  is,  that  in 
Craig's  case  the  pauper  had  a  birth  settlement  of  his  own  in  Scotland.  Here  the  pauper 
has  no  birth  settlement  of  her  own  in  Scotland;  but  I  do  not  think  that  that 
circumstance  affects  the  principle  of  decision.  The  case  of  Craig  was  decided  on  two 
grounds : — First,  that  by  our  statutory  poor-law  there  are  two  kinds  of  settlement,  namely, 
birth  settlement  and  residential  settlement ;  and  second,  that  when  a  person  is  emanci- 
patedy  the  connection  between  him  and  his  parent  ceases,  and  the  derivative  settlement 
which  he  had  by  that  connection  is  at  an  end.  These  two  propositions  are,  I  think, 
sound  in  themselves,  and  they  occur  in  combination  in  this  case.  In  cases  such  as  this 
the  time  to  be  looked  to  is  the  time  when  the  person  becomes  chargeable  as  a  pauper. 
At  the  time  this  woman  became  a  pauper  she  was  thirty-eight  years  of  age,  and  tUl  then 
she  had  earned  her  own  maintenance.  Her  father  had  deserted  her,  and  for  years  had 
ceased  to  support  her.  Where,  then,  was  her  settlement  when  she  thus  became  a 
pauper  1  If  she  had  had  a  birth  settlement  in  Scotland,  [897]  ^^^^  would  have  been  her 
settlement.  But  it  is  said  that,  as  she  had  neither  birth  nor  residential  settlement,  she 
must  be  held  to  faU  back  on  the  birth  settlement  of  her  father.  Now,  it  is  true  that  so 
long  as  she  was  a  member  of  his  family,  that  was  her  settlement.  But  her  father's  birth 
settlement  was  her  settlement  only  in  respect  of  her  membership  of  his  family.  If  there 
had  been  pauperism  at  that  time,  her  father  would  have  been  the  pauper,  and  any  claim 
for  her  maintenance  would  have  arisen  out  of  her  identification  with  him.  But  when  she 
ceased  to  be  a  member  of  her  father's  family  it  necessarily  follows  that  the  qualification 
she  had  in  respect  of  that  membership  ceased  also.  This  woman  had  been  for  many 
years  cut  off  from  her  father,  and  from  all  assistance  or  support  from  him.  Unless, 
therefore,  we  were  to  hold  that  on  becoming  a  pauper  she  fell  back  into  the  position  of 
a  member  of  her  father's  family,  I  see  no  possibility  of  assigning,  as  her  settlement,  her 
father's  birth  settlement.  The  result  of  so  holding  would  be  that,  if  the  father  had  no 
birth  settlement  in  Scotland,  we  must  inquire  whether  his  father  had  such  a  settlement, 
and  so  on,  backwards  for  generations,  it  might  be,  till  we  could  trace  an  ancestor's  birth 
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[895]  '^^0  pursuer  reclaimed,  and  argued ; — (1)  The  pauper,  at  the  date  when  she 
became  chargeable,  was  not  forisfamiliated.  Having  been  in  a  state  of  mental  incapacity 
from  her  birth,  she  had  never  become  Buijuris^  and  her  settlement  was  consequently  that 
of  her  father,  who  was  not  proved  to  have  acquired  any  other  settlement  than  the 
parish  of  Clackmannan,  where  he  was  born.  (2)  The  pauper  having  been  born  in 
£ngland,  and  neither  having  acquired,  nor  being  capable  of  acquiring,  a  residential 
settlement  in  Scotland  when  she  became  an  object  of  parochial  relief,  her  only  avaiiaUe 
settlement  in  this  country  was  that  which  she  derived  from  her  father,  and  the  decision 
in  the  case  of  Craig  v.  Greig  and  Macdonald,*  affirming  the  liability  of  the  parish  of 
the  pauper's  birth  rather  than  that  of  the  parent,  did  not  apply,  because  there  the 
pauper  had  a  birth  settlement  in  Scotland. 

The  defender's  counsel  were  not  called  upon  to  reply. 

Lord  Prssiosnt. — My  Lords,  I  do  not  think  it  necessary  to  caU  upon  the 
respondent's  counsel,  as  I  believe  we  are  all  of  opinion  that  the  Lord  Ordinai/s 
judgment  is  well  founded. 

Two  points  have  been  raised  by  the  reclaimer.  The  first  of  these  is  that  the  paoper 
was  insane,  and  being  from  the  time  of  her  father's  desertion  incapable  of  forisfainilia- 
tion,  and  of  acquiring  a  settlement  for  herself,  she  is  chargeable  on  the  parish  of  ha 
father's  settlement.  The  finding  of  the  Lord  Ordinary  on  this  point  is,  that  "Uie 
pauper,  though  naturally  of  a  weak  intellect,  was  not  a  lunatic,  nor  a  natural  idiot,  and 
was  able  to  some  extent  to  contribute  to  her  own  livelihood  by  knitting  and  selling 
small  wares  along  with  her  mother,  and  that  she  received  some  instruction  at  sehod, 
and  could  take  care  of  any  money  she  had  occasion  to  receive  " ;  and,  in  addition,  hk 
Lordship  finds  that  neither  the  pauper  nor  her  mother  were  ever  reduced  to  beggary, 
or  became  paupers,  and  that,  after  the  mother's  death,  the  pauper  herself  went  about 
the  country  without  begging,  and  without  becoming  an  object  of  parochial  relief,  till 
May  1867,  when  she  became  insane  after  having  given  birth  to  an  illegitimate  child. 
The  Lord  Ordinary  has  therefore  come  to  the  conclusion  that  the  pursuer  hai  not 
established  his  case,  and  he  has  assoilzied  the  defender. 

Now,  I  am  of  opinion  that,  in  the  eye  of  the  law,  a  person  is  not  incapable  of  heiog 
forisfamiliated,  or  of  acquiring  a  settlement,  merely  by  weakness  of  intellect^  or  even  ly 
insanity,  if  not  precluded  thereby  from  maintaining  himself  by  his  own  industiy,  and 
I  think  the  Lord  Ordinary  has  taken  a  right  view  of  the  [896]  evidence,  and  that  theze 
is  no  proof  that  the  pauper  was  in  such  a  state  of  mental  incapacity,  prior  to  the  date 
when  she  became  an  object  of  relief,  as  to  support  the  pursuer'^  contention. 

The  second  point  raised  was,  that  this  woman,  having  been  bom  in  England,  and 
not  having  acquired  a  residential  settlement  in  Scotland,  must  go  back  upon  the 
Scottiah. settlement,  which,  it  is  said,  she  derived  from  her  father,  being  the  pariah  <^ 
his  birth.  It  was  contended  that  wherever  there  is  a  Scotch  derivative  settlement  the 
pauper  must  fall  back  upon  that^  failing  either  a  residential  or  a  birth  settlement  in 

acquiring  even  a  residential  setUem^ent  if  she  had  ever  settled  down  in  a  fixed  abode, 
and  he  tiiinks  that  it  would  be  contrary  to  all  correct  principle  to  hold  that,  whatever 
her  intermediate  history  may  have  been  as  to  residence,  she  was  destined  to  retain 
through  life  the  paternal  settlement  which  she  derived  from  her  father  forty  yean  aga. 

"  It  has  been  suggested  that,  from  her  living  with  her  mother  all  along,  she  mist 
be  held  to  have  had  at  least  her  mother's  settlement,  and  that  her  mother,  whether  ta 
the  wife  or  the  widow  of  John  Miller,  had  the  settlement  of  her  husband  at  Qack- 
mannaiL  Even  supposing  that  this  was  the  mother's  settlement,  there  seems  no  good 
ground  for  holding  that  a  grown-up  daughter,  if  not  otherwise  incapable  of  any  statiis, 
must  take  her  mother's  settlement  because  the  two  lived  together,  and  helped  each 
other  to  earn  their  livelihood.  The  daughter  here  may  have  done  little  in  one  way, 
but  she  was  abler  and  stronger  in  another,  and  the  two  mutually  contributed  their 
best 

''The  payment  made  by  Clackmannan  after  the  mother's  death  seems  not  to  lie 
conclusive  of  anything.  It  is  rather  remarkable  that,  after  that  event,  the  pauper  seentf 
to  have  gone  on  by  herself,  for  nearly  twelve  months,  without  having  either  begged  or 
got  relief.  She  probably  lived  upon  some  money  which  the  mother  seems  to  have  had, 
and  to  which  the  son  refers  in  his  evidence,  and  which  b  also  spoken  to  by  the  witn^ 
Hyslop." 

♦  July  18,  1863,  ante,  vol.  i.  1172. 
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this  country.  My  Lords,  I  know  of  no  principle  of  the  poor-law  to  sanction  this  pro- 
portion. In  the  case  of  Craig,  18th  July  1863  {ante,  vol.  i.  1172),  it  was  settled,  in 
conformity  with  the  opinion  of  a  majority  of  the  whole  Court,  that  where  a  child  has 
become  sui  juris,  and,  without  having  acquired  a  residential  settlement,  becomes  a 
proper  object  of  parochial  relief,  the  parish  of  his  birth  is  liable,  and  not  that  of  his 
father's  settlement.  Here,  it  is  true,  the  birth  settlement  of  the  pauper  is  not  in 
Scotland,  but  she  was  nearly  forty  years  of  age,  and  was  forisfamiliated,  and  capable  of 
acquiring  a  settlement  for  herself.  I  can  see  no  reason,  therefore,  why  the  decision  in 
the  case  of  Craig  should  not  apply.  It  is  plainly  not  necessary  that  every  person 
becoming  a  pauper  in  Scotland  should  have  a  settlement  here,  in  order  to  entitle  that 
person  to  relief.  On  the  contrary,  the  Poor-Law  Act  expressly  provides  for  the  removal 
of  £nglish  and  Irish  paupers,  and  for  their  receiving  interim  relief,  until  they  shall  be 
removed.  In  such  a  case  the  parish  primarily  liable  is  that  in  which  the  pauper  is  found 
destitute,  and  that  parish  continues  liable  until  the  pauper's  removal.  The  case  of 
MacEorie,  7th  March  1862,  24  D.  723,  was  an  example  of  that.  The  pauper  was  a 
Scotchwoman,  married  to  an  Irishman,  who  had  acquired  no  settlement  in  Scotland, 
and  she  having  become  insane,  and  being  placed  in  confinement  by  the  public  authorities, 
it  was  held  that  the  parish  where  she  first  became  chargeable  had  no  claim  of  relief 
against  the  parish  of  the  pauper's  birth,  but  was  liable  to  maintain  her,  until  the  Irish 
settlement  of  the  husband  was  made  available.  I  am  of  opinion,  therefore,  that  the 
judgment  of  the  Lord  Ordinary  should  be  affirmed. 

Lord  Deas. — I  am  of  the  same  opinion  Mrith  regard  to  the  first  point.  I  am 
satisfied  from  the  evidence  that  the  pauper  was  not  in  a  state  of  insanity  disqualifying 
her  from  acquiring  a  residential  settlement  in  Scotland,  if  she  had  lived  long  enough 
for  the  purpose  in  any  one  parish.  During  the  lifetime  of  her  mother,  she  and  the 
pauper  earned  a  livelihood,  and  the  daughter  seems  to  have  contributed  to  that  as  much 
as  the  mother.  On  her  mother's  death  the  pauper  continued  to  maintain  herself,  so  far 
as  we  see,  without  begging  or  receiving  parochial  relief,  up  to  the  time  when,  having 
given  birlh  to  a  child  and  fallen  into  an  insane  state,  she  became  a  pauper.  Now,  when 
a  person  can  maintain  himself  or  herself  by  industry,  and  does  so,  it  would  require  a 
very  peculiar  case  to  make  that  person  incapable 'of  acquiring  a  settlement  on  the 
ground  of  insanity.     It  is  enough  to  say  that  no  such  case  is  presented  to  us  here. 

The  second  question  is,  whether  the  birth  settlement  of  the  pauper's  father  is  liable 
for  her  maintenance  1  The  difference  between  this  case  and  the  case  of  Craig  is,  that  in 
Craig's  case  the  pauper  had  a  birth  settlement  of  his  own  in  Scotland.  Here  the  pauper 
has  no  birth  settlement  of  her  own  in  Scotland;  but  I  do  not  think  that  that 
circumstance  affects  the  principle  of  decision.  The  case  of  Craig  was  decided  on  two 
grounds : — First,  that  by  our  statutory  poor-law  there  are  two  kinds  of  settlement,  namely, 
birth  settlement  and  residential  settlement ;  and  second,  that  when  a  person  is  emanci- 
pated, the  connection  between  him  and  his  parent  ceases,  and  the  derivative  settlement 
which  he  had  by  that  connection  is  at  an  end.  These  two  propositions  are,  I  think, 
sound  in  themselves,  and  they  occur  in  combination  in  this  case.  In  cases  such  as  this 
the  time  to  be  looked  to  is  the  time  when  the  person  becomes  chargeable  as  a  pauper. 
At  the  time  this  woman  became  a  pauper  she  was  thirty-eight  years  of  age,  and  till  then 
she  had  earned  her  own  maintenance.  Her  father  had  deserted  her,  and  for  years  had 
ceased  to  support  her.  Where,  then,  was  her  settlement  when  she  thus  became  a 
pauper  1  If  she  had  had  a  birth  settlement  in  Scotland,  [897]  ^^^^  would  have  been  her 
settlement.  But  it  is  said  that,  as  she  had  neither  birth  nor  residential  settlement,  she 
must  be  held  to  fall  back  on  the  birth  settlement  of  her  father.  Now,  it  is  true  that  so 
long  as  she  was  a  member  of  his  family,  that  was  her  settlement.  But  her  father's  birth 
settlement  was  her  settlement  only  in  respect  of  her  membership  of  his  family.  If  there 
had  been  pauperism  at  that  time,  her  father  would  have  been  the  pauper,  and  any  claim 
for  her  maintenance  would  have  arisen  out  of  her  identification  with  him.  But  when  she 
ceased  to  be  a  member  of  her  father's  family  it  necessarily  follows  that  the  qualification 
she  had  in  respect  of  that  membership  ceased  also.  This  woman  had  been  for  many 
years  cut  off  from  her  father,  and  from  all  assistance  or  support  from  him.  Unless, 
therefore,  we  were  to  hold  that  on  becoming  a  pauper  she  fell  back  into  the  position  of 
a  member  of  her  father's  family,  I  see  no  possibility  of  assigning,  as  her  settlement,  her 
father's  birth  settlement.  The  result  of  so  holding  would  be  that,  if  the  father  had  no 
birth  settlement  in  Scotland,  we  must  inquire  whether  his  father  had  such  a  settlement, 
and  so  on,  backwards  for  generations,  it  might  be,  till  we  could  trace  an  ancestor's  birth 
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settlement  in  Scotland.  That  would  be  a  eomewhat  startling  conise,  which.  I  am  not 
prepared  to  adopt.  I  am,  on  the  whole,  very  clearly,  both  on  principle  and  on  the 
authority  of  Craig's  case,  of  the  opinion  expressed  by  your  Lordship,  and  given  effect  to 
by  the  Lord  Ordinary's  interlocutor. 

Lord  Ardmillan. — On  both  the  questions  which  have  been  argued  to  us  I  agree 
with  your  Lordships.  In  the  first  place,  I  think  that  no  such  imbecility  of  the  pauper 
has  been  proved  as  to  support  the  pursuer's  plea.  The  pauper  and  her  mother  were  no 
doubt  eccentric  people,  and  perhaps  not  quite  sound  in  mind,  but  they  managed  to  live 
by  their  own  exertions,  without  begging.  After  the  mother's  death  the  daughter  went 
about  the  country  as  before,  contriving  to  support  herself,  and  there  is  nothing  to  shew 
that  she  laboured  under  any  increased  degree  of  mental  incapacity  until  after  the  birth 
of  her  illegitimate  child.  I  am  unable,  therefore,  to  give  effect  to  the  reclaimers 
argument  that  this  woman  was  incapable  of  being  forisfanuliated  and  incapable  of 
acquiring  a  settlement  for  herself. 

As  regards  the  second  question,  I  think  that  while  a  child  within  the  years  of 
puberty  is  living  in  family  with  the  father,  that  child  cannot  be  regarded  as  personallj 
a  pauper.  The  parent  may  be  a  pauper,  and  the  child  is  a  burden  on  the  paupa's 
means,  or  on  the  parish  of  his  settlement ;  but  no  question  can  arise  in  such  a  case  as  to 
the  settlement  of  the  child,  for  it  is  not  the  child's  but  the  parent's  settlement  which  is 
then  wanted.  Here,  however,  we  are  not  dealing  with  the  case  of  a  child  under  paberfy, 
nor  of  one  who  by  reason  of  mental  weakness  was  incapable  of  being  forisfamiliated,  or 
of  acquiring  a  settlement  The  pauper  was  thirty-eight  years  of  age,  and  had  maintained 
herself  without  receiving  parochial  relief,  until  she  became  insane,  and  the  qnestioii 
necessarily  is,  what  was  her  settlement  at  that  date  ?  I  think  that  a  great  deal  of  error 
is  apt  to  be  imported  into  this  class  of  cases,  by  taking  a  wrong  point  of  time  at  which 
to  determine  the  pauper's  settlement.  It  must  always  be,  as  Ix>rd  Deas  observed,  the 
date  when  the  pauper  became  chargeable  on  the  parish.  At  that  time  she  had  no 
residential  settlement  in  Scotland.  If  she  had  possessed  a  birth  settlement  in  this 
country,  she  must,  according  to  the  decision  in  the  case  of  Craig  (ante,  voL  i  1172), 
have  gone  back  to  the  parish  of  her  birth,  and  the  only  difference  here  is,  that  tlw 
pauper  was  born  in  England.  I  can  see  nothing  in  that  circumstance,  however,  to  alter 
the  application  of  the  principle  recognised  in  the  case  of  Craig.  The  parish  of  her 
birth  must,  I  think,  be  ultimately  liable  as  the  parish  of  her  settlement ;  and  I  concur 
with  your  Lordships  and  the  Lord  Ordinary  in  holding  that^  in  the  meantime,  liahilxtj 
for  relief  must  rest,  not  with  the  parish  of  the  father's  birth,  but  with  the  pansh  of 
Stow,  in  which  the  pauper  became  destitute. 

Lord  Kinlooh. — In  the  view  I  take  of  this  case  it  is  decided  by  the  case  of  Craig 
V.  Greig  and  Macdonald,  in  accordance  with  the  result  arrived  at  by  the  Lord  Ordinary. 
I  was  in  the  minority,  and  against  the  judgment  in  Craig's  case ;  but  the  decision  then 
given  must  now  be  taken  as  laying  down  the  rule  with  [898]  regard  to  the  matter 
involved  in  it.  It  has  often  been  said,  with  regard  to  this  department  of  our  law,  ihat 
it  is  not  of  so  much  consequence  what  the  rule  is,  as  that  it  should  be  well  fixei 
There  is  a  great  deal  of  truth  in  this.  It  certainly  makes  no  difference  to  the  paaper 
what  parish  is  liable ;  and  as  to  the  parishes,  what  they  lose  by  the  application  of  anj 
particular  rule  in  one  case  they  gain  in  some  other, — ^that  is,  if  the  rule  he  properly 
adhered  to. 

Now,  Craig's  case  fixed  this  principle,  that  forisfamiliation  eo  ipso  deprives  a  panpa 
of  the  derivative  settlement  acquired  from  the  father.  The  law  formerly  was  different, 
and  ruled  that  forisfamiliation  only  capacitated  a  pauper  for  acquiring  a  new  settlement, 
and  that  his  derivative  settlement  remained  until  the  new  one  was  acquired.  The  new 
principle  of  Craig's  case  is  quite  an  intelligible,  and  not  an  unreasonable  one ;  Ihongh 
I  thought  it  required  legislation  for  its  introduction.  It  must  now  be  held  to  rok 
the  law. 

The  pauper  here  was  clearly  forisfamiliated,  unless  she  was  so  weak  intellectually  as 
to  remain  all  her  life  a  pupil.  She  was  a  woman  of  nearly  forty  years  of  age  when  she 
became  chargeable.  After  her  father's  desertion  she  contributed  to  her  own  snppwt ; 
and  after  her  mother's  death  maintained  herself  by  her  own  exertions.  With  regard  to 
the  state  of  her  mind,  I  agree  in  thinking  that  there  was  nothing  which  could  interfere 
with  her  being  forisfamiliated,  and  thereby  losing  her  derivative  settlement  It  appetw 
from  the  proof  that  both  mother  and  daughter  were  in  many  respects  peculiar  and 
eccentric ;  but,  withal,  they  were  winning  their  bread,  and  doing  so  in  an  independcDt 
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way.  I  cannot  hesitate  to  hold  that,  if  the  pauper  had  lived  long  enough  in  one  parish 
she  would  have  acquired  a  residential  settlement ;  and,  if  this  he  so,  she  had  clearly 
capacity  to  he  forisfamiliated,  and  to  lose  the  settlement  derived  from  her  father.  So 
I  consider  she  did.  And  1  do  not  think  it  material,  if  true,  that  she  had  no  other 
settlement  in  Scotland.  This  may  impose  some  hardship  on  the  relieving  parish,  hut 
it  cannot  give  a  claim  against  a  parish  not  liahle  to  support  her. 
The  Court  adhered. 

H.  &  A.  Inolis,  W.S. — H.  G.  &  S.  Dickson,  W.S. — Agents. 

[Principle  applied,  Lawson  v,  Gunn,  1876,  4  R.  151.] 


No.    177.  VIII.   Macphbrson,   898.      24    June   1870.       2d  Div.— Lord 

Mackenzie,  K. 

Trustees  of  James  Mackib,  Christian  Mackib,  and  Agnes  Cbaich, 

Pursuers  and  Nominal  Kaisers. — Asfier, 
Joseph  Mackie's  Trustees  and  Others,  Claimants. — Sol-Oen,  Clark — 

Balfour, 
John  and  Lillias  Mackie,  Claimants. — Fraser — Kinnear — Bhind, 

Testament — Mutual  Trust-Settlement — Revocation,  Poller  of, — B,  and  C,  two  sisters, 
and  A,,  the  hushand  of  B,,  hy  a  mutual  trust-settlement,  containing  a  clause  of 
absolute  warrandice,  conveyed  their  whole  estates  at  their  death  to  trustees,  and 
nominated  the  survivor  of  them,  the  granters,  and,  on  the  survivor's  death,  the 
trustees,  to  be  their  executors.  The  main  purpose  of  the  trust  was  for  division  of  the 
estate  among  the  children  of  A,  and  B,  The  deed  contained  the  following  clause : — 
"  Reserving  always,  and  giving  and  granting  to  us  and  each  of  us,  and  the  survivor  of 
us,  the  whole  estate  hereby  disponed  by  us,  and  also  reserving  to  us  full  power  during 
our  lives,  or  even  on  deathbed,  to  burden,  as  also  to  alter,  to  innovate,  or  revoke  these 
presents."  On  a  construction  of  the  deed,  Tield  (1)  that  the  power  to  revoke  could 
only  be  exercised  by  the  granters  collectively;  (2)  that  the  clause  of  reservation 
conferred  on  the  surviving  granter  power  to  enjoy  and  dispose  of  the  estate  by  inter 
vivos  deeds;  but  (3)  that  the  ultimate  destination  having  been  presumably  the 
inductive  cause  on  the  part  of  the  husband,  the  survivors,  after  his  death,  could  not 
defeat  it  by  any  gratuitous  testamentary  writing. 

This  was  an  action  of  multiplepoinding  and  exoneration  brought  in  the  name  of  the 
trustees  of  the  deceased  Agnes  Craich,  Christian  Graich  or  Mackie,  and  James  Mackie, 
the  fund  in  medio  being  the  property,  [899]  heritable  and  moveable,  which  belonged  to 
them  at  the  dates  of  their  deaths  respectively. 

The  circumstances  were  thus  stated  by  the  Lord  Ordinary : — "  John  Craich,  coal- 
master  near  Alloa,  died  on  22d  February  1854,  intestate  and  without  issue,  and  his 
three  sisters,  Agnes  Craich,  Mary  Craich,  and  Mrs.  Christian  Craich  or  Mackie,  the  wife 
of  James  Mackie,  succeeded  to  his  heritable  and  moveable  estates.  Mary  Craich  died 
on  17th  April  1854,  unmarried  and  intestate,  survived  by  her  two  sisters  and  Mr. 
Mackie.  There  does  not  appear  to  have  been  any  marriage-contract  between  Mr.  and 
Mrs.  Mackie,  and  Mr.  Mackie,  therefore,  acquired  right  to  his  wife's  share  of  her 
deceased  brother's  and  sister's  moveable  estate.  Thereafter  Agnes  Craich  and  Mr.  and 
Mrs.  Mackie  executed  the  mortis  causa  trust-disposition  and  settlement,  dated  9th  and 
10th  May  1854.  By  that  deed  they,  in  order  to  regulate  their  succession  after  their 
death,  conveyed  mortis  causa,  to  and  in  favour  of  the  pursuers  and  of  the  now  deceased 
Joseph  Mackie,  as  their  trustees,  to  the  effect  therein  written,  their  whole  moveable 
estate  and  their  whole  heritable  estate  generally  and  specially  therein  described ;  and 
they  further  nominated  the  survivor  of  them,  the  grantors,  and  upon  the  death  of  the 
said  survivor,  their  said  trustees,  to  be  their  sole  executors,  which  trustees  they 
authorised  and  empowered  not  only  to  sue  for  and  uplift  all  sums  of  money  due  to  them, 
but  also  to  take  possession  of  and  convert  into  money  their  whole  means  and  estate,  and 
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to  sell  and  dispose  of  the  same  by  public  roup  or  private  bargain,  as  also  to  lend  oat  or 
otherwise  invest  their  trust-funds  on  such  securities,  heritable  or  peiaonal,  or  in  such 
other  manner  as  thej  shall  approve  of,  and  to  call  up  and  reinvest  the  same  as  often  as 
they  shall  think  proper  to  do  so ;  and  they  bound  and  obliged  themselves  to  infeft  Uieir 
trustees  in  the  subjects  thereby  disponed  to  them,  and  to  warrant  their  said  means 
and  estate,  and  their  said  disposition  to  the  trustees,  at  all  hands  and  against  all  deadlj. 
The  trust-purposes  were — First,  The  '  payment  of  any  just  debts  that  may  be  due  by  us 
at  our  death,  including  our  deathbed  and  funeral  expenses,  and  the  expenses  of  executing 
this  trust'    Secondly,  the  allocation  and  division  of  the  whole  said  means  and  estate, 
heritable  and  moveable,  belonging  to  the  testators,  in  shares  of  one-fifth,  among  the  five 
children  of  Mr.  and  Mrs.  Mackie,  and  their  issue,  '  declaring  that  the  said  shares  shall 
not  vest  in  the  said  parties  or  their  issue  or  heirs  until  the  death  of  the  longest  liver  of 
us,  the  said  Agnes  Craich,  Christian  Craich  or  Mackie,  and  James  Mackie,'  and  provision 
was  made  for  the  event  of  any  of  these  children  predeceasing  the  longest  liver  of  the 
testators  without  issue.    After  giving,  in  the  third  place,  certain  directions  to  the  trustees 
when  making  the  allocation  of  their  estate  before  mentioned,  with  a  view  to  their 
properties  of  Carsebridge  and  Chapelhill,  conveyed  by  the  deed,  remaining  in  the 
family,  the  deed  proceeds  as  follows : — '  Reserving  always,  and  giving  and  granting  to 
us  and  each  of  us,  and  the  survivor  of  iis,  the  whole  estate  hereby  disponed  by  us,  and 
also  reserving  to  us  full  power  during  our  lives,  or  even  on  deathbed,  to  burden,  as 
also  to  alter,  to  innovate,  or  revoke  these  presents,  in  whole  or  in  part,  as  we  shall  see 
cause ;  and  we  dispense  with  the  delivery  of  these  presents,  and  we  resign  the  said 
subjects  and  others  for  new  infef tment ;  and  we  assign  the  rents,  and  we  consent  to 
the  registration  hereof  for  preservation.      Moreover,  we  desire  any  notary-public  to 
whom  these  presents  may  be  presented  to  give  to  our  said  trustees  and  their  foresaidi 
sasine  of  the  lands,  subjects,  and  others  above  disponed.' 

"James  Mackie  having  died  on  23d  February  1857,  Agnes  Craich  and  Mrs.  Mackie 
executed,  on  11th  May  1860,  a  codicil  purporting  to  revoke  the  provision  made  in 
favour  of  one  of  James  Maclde's  children  by  the  [900]  foresaid  trust-disposition  and 
settlement,  and  otherwise  to  alter  that  deed.  Agnes  Craich  having  died  on  Hth  Aptil 
1863,  Mrs.  Mackie  executed  thereafter  the  two  deeds  mentioned  in  the  interlocator, 
purporting  to  alter  and  recall  the  said  disposition  and  settlement.*  The  question  nov 
presented  for  decision  is,  whether  the  trust-disposition  and  settlement  of  9th  and  10th 
May  1854  could  be  altered  or  revoked  after  the  death  of  James  Mackie  by  Agnes  Cnueh 
and  Mrs.  Mackie,  and,  after  the  death  of  Agnes  Criach,  by  Mrs.  Mackie  1 " 

Joseph  Mackie's  Trustee^  and  Others,  claiming  as  beneficiaries  under  the  mutual  settk- 
ment,  pleaded ; — (2)  The  said  trust-deed  of  1854  being  a  mutual  settlement,  could  not 
be  revoked  or  altered  by  the  survivors  or  survivor  of  the  testators  after  the  death  d 
the  others. 

John  and  Lillias  Mackie,  claiming  under  the  codicils  and  deed  of  1864,  pleaded;— 
(1)  The  testators  having  reserved  full  power  to  alter,  innovate,  or  revoke  the  said  tn^ 
disposition  and  settlement  in  whole  or  in  part.  Miss  Agnes  Craich  and  Mrs.  Mackie  were 
entitled  to  execute  the  codicils  of  11th  May  1860  and  31st  October  1864.  (2)  The 
testators  having  given  and  granted  to  the  survivors  and  survivor  the  whole  estates 
belonging  to  them  respectively,  the  said  Agnes  Craich  and  Mrs.  Mackie,  as  soch 
survivors,  were  entitled,  at  the  date  when  the  said  codicils  were  executed,  to  alter  or 
revoke  the  trust-disposition,  and  to  dispose  of  the  said  estates.  (3)  The  trust^lfied 
executed  by  Mrs.  James  Mackie  in  December  1864  was  an  effectual  revocation  of  the 
trust-deed  executed  in  1854  by  her  and  her  husband  and  sister. 

The  Lord  Ordinary  (Mackenzie)  pronounced  this  interlocutor : — "  Finds  that  the 
trust^isposition  and  settlement,  dated  9th  and  10th  May  1854,  granted  by  Agnes  Craich, 
Christian  Craich  or  Mackie,  and  James  Mackie,  was  a  mutual  settlement  between  these 
parties :  Finds  that  the  said  James  Mackie  died  on  23d  February  1857,  withoat  any 
revocation  or  alteration  of  the  said  mutual  disposition  and  settlement  having  been  made 
by  him  and  the  said  Agnes  Craich  and  Christian  Craich  or  Mackie,  or  by  any  of  them : 
Finds  that  it  was  theraf  ter  ultra  vires  of  Agnes  Craich  and  Christian  Craich  or  Mackie 
to  revoke  or  alter  the  said  mutual  disposition  land  settlement :  Finds  that,  on  11th  May 
1860,  after  the  death  of  James  Mackie,  the  said  Agnes  Craich  and  Christian  Craich  <x 
Mackie  executed  a  codicil  purporting  to  make  alterations  upon  the  said  mutual  disposi- 

*  Codicil  dated  31st  October  1864,  and  trust-disposition  and  settlement  dated  10th 
December  1864. 
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tion  and  settlement :  Finds  that  Agnes  Craich  died  on  14th  April  1863,  and  that  there- 
after the  said  Christian  Craich  or  Mackie  executed  a  codicil,  dated  31st  October  1864, 
purporting  to  alter  the  said  mutual  disposition  and  settlement,  and  a  trust-disposition 
and  settlement,  dated  10th  December  1864,  purporting  to  recall  all  previous  settlements 
executed  by  her,  and  to  regulate  the  succession  to  her  whole  heritable  and  moveable 
estate :  Finds  that  the  said  two  codicils  and  the  said  trust-disposition  and  settlement  of 
1864  are  ineffectual :  Finds  that  the  said  mutual  disposition  and  settlement,  dated  9th 
and  10th  May  1854,  regulates  the  succession  to  the  whole  heritable  and  moveable 
estates  which  belonged  to  the  said  James  Mackie,  Agnes  Craich,  and  Christian  Craich 
or  Mackie,  at  the  dates  of  their  respective  deaths ;  and  appoints  the  cause  to  be  enrolled 
with  a  view  to  further  procedure."  * 

*  "  NoTB, — (After  the  statement  of  the  facts  above  quoted) — The  Lord  Ordinary  is  of 
opinion  that  the  trust-disposition  and  settlement  of  9th  and  10th  May  1854  is  a  mutual 
settlement  of  the  estates  of  the  grantors,  which  was  not  revocable  by  the  survivors 
or  survivor  after  the  death  of  one  or  more  of  them.  [901]  ^J  ^^^  d^^d  important 
provisions  were  mutually  made  in  favour  of  the  survivors  and  survivor  of  the  grantors, 
and  ihey  stood,  as  regards  each  other,  in  the  relation  of  contracting  parties  who,  for 
their  mutual  benefit  during  their  respective  lives,  and  the  benefit  of  the  children  of  two 
of  them,  after  the  death  of  all  of  them,  entered  into  that  mutual  deed  for  the  settle- 
ment of  their  whole  estates.  The  survivors  and  survivor  took  the  full  benefit  of  that 
deed  as  regards  the  estate  and  effects  thereby  conveyed.  During  their  lifetime  the 
three  grantors  were  entitled  by  their  joint  act  to  revoke  or  alter  that  deed.  The  deed, 
indeed,  expressly  reserves  that  power  to  them.  But  after  the  death  of  one  or  more  of 
them,  the  deed  could  not,  it  is  thought,  be  revoked  or  altered  by  the  survivors  or 
survivor.  No  power  to  that  effect  is  given  by  the  deed,  because  it  only  reserves  *  to 
us  full  power  during  our  lives,'  that  is,  as  the  Lord  Ordinary  reads  it,  during  our  joint 
lives,  to  burden,  alter,  or  revoke.  This  reservation  further  is  in  marked  contrast  with 
the  phraseology  of  the  immediately  preceding  reservation  giving  and  granting  *  to  us 
and  each  of  us,  and  the  survivor  of  us,  the  whole  estate  hereby  disponed  by  us.' 

''It  is  under  this  last-mentioned  clause  that  the  survivors  and  survivor  of  the 
grantors  derived  benefit  imder  the  deed  from  the  estate  of  the  predeceaser  and  pre- 
deceasers.  And  it  is  this  clause  which,  in  the  Lord  Ordinary's  opinion,  raises  great 
difficulty  in  deciding  the  question  whether  the  survivors  and  survivor  had  right  to 
recall  or  alter  the  mutual  settlement,  because,  if  under  this  clause  the  survivors  and 
survivor  a!bquired  a  right  of  fee  in  the  estate  of  those  predeceasing,  it  would  be  difficult 
to  hold  that  the  survivors  and  survivor  could  not  recall  and  alter  the  mutual  settlement. 
After  careful  consideration,  the  Lord  Ordinary  is  of  opinion  that  it  does  not  convey  to 
the  survivors  and  survivor  of  the  testators  the  fee  of  the  estate  of  those  predeceasing,  or 
give  them  an  absolute  right  thereto.  By  the  previous,  as  well  as  by  the  subsequent 
clauses  of  the  deed,  the  whole  estates  of  the  testators  were  conveyed  to  and  vested  in 
the  trustees  for  the  purpose  of  division  among  the  children  of  Mr.  and  Mrs.  Mackie  or 
their. issue,  on  the  death  of  the  whole  testators.  Such  a  construction  as  that  the 
survivors  and  survivor  had  right  to  the  whole  estates  is  utterly  inconsistent  with  these 
clauses  and  with  the  trust.  The  Lord  Ordinary  thinks  that  the  leading  trust-purpose 
is  to  secure  the  estates  of  the  whole  testators  to  the  children  of  Mr.  and  Mrs.  Mackie 
and  their  issue  on  the  death  of  the  last  survivor  of  the  testators.  If  that  had  not  been 
the  leading  trust-purpose,  and  if  the  leading  purpose  of  the  testators  had  been  to  give 
the  estates  to  the  survivors  and  survivor,  a  trust  was  quite  unnecessary,  and  the  tenor 
of  the  deed  would  have  been  altogether  different  The  clause  in  question  also  expressly 
recognises  the  conveyance  to  the  trustees,  and,  as  a  consequence,  the  purposes  of  that 
conveyance.  That  clause  must,  therefore,  the  Lord  Ordinary  conceives,  be  construed 
consistently  with  the  previous  trust-purposes,  and  that  can,  he  thinks,  alone  be  done  by 
holding  that  the  survivors  and  survivor  of  the  testators  were  only  entitled  under  it  to 
the  liferent  use  of  the  estates  belonging  to  the  predeceasing  testators,  which  vested  in 
the  trustees  upon  their  respective  deaths  for  the  purpose  of  being  allocated  among  the 
children  of  Mr.  and  Mrs.  Mackie,  or  their  issue  upon  the  death  of  the  last  survivor  of 
the  grantors. 

"  The  Lord  Ordinary  is,  for  these  reasons,  of  opinion  that  the  survivors  and  survivor 
of  the  testators  were  not  entitled  to  revoke  or  alter  the  mutual  disposition  and  settle- 
ment by  the  gratuitous  mortis  causa  deeds  executed  by  them." 
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[901]  John  Mackie  reclaimed,  and  argued; — (1)  The  snrviyoTs  or  survivor  of  the 
testators  reserved  power  to  revoke.  (2)  The  fee  was  given  to  them,  and  where  that  was 
the  case  they  had  power  to  revoke.*  (3)  Duff's  dictum  t  was  founded  on  the  cases  of 
Nicolson  and  Anderson  ;|  but  in  these  cases  [902]  there  was  an  express  exclusion  of  pow» 
to  revoke,  except  with  mutual  consent.     Gentles'  case§  was  explained  in  Lang  {mpra). 

Joseph  Mackie's  Trustees  argued; — (1)  A  mutual  deed  implied  that  there  was  no 
power  to  revoke,  except  with  the  consent  of  all  the  partie8.||  (2)  There  was  here  a;w 
quomtum  tertiOy  viz. — to  the  children  of  Mr.  and  Mrs.  Mackie.f  (3)  The  consideratdon 
which  Mr.  Mackie  had  in  view  was  that  his  children  should  succeed  to  the  whole  estate. 
Did  he  intend  that  the  survivor  should  have  power  after  his  death  to  defeat  that  object  1 

At  advising, — 

Lord  Justicb-Clerk. — ^The  disposition  and  settlement  which  we  have  to  construe  in 
this  case  is  a  tripartite  deed,  under  which  each  of  the  parties  to  it  gives  and  receives  a 
substantial  and  onerous  consideration.  Agnes  and  Christian  Craich  had  been  predeceased 
by  their  brother  John,  and  by  their  sister  Mary,  who  had  both  died  intestate,  and  had 
thus  acquired  considerable  property ;  and  the  settlement  bears  to  have  been  execnted 
for  the  purpose  of  regulating  the  succession  of  these  two  sisters,  and  that  of  Jame 
Mackie,  the  husband  of  Christian  Craich.  The  deed  is  executed  with  his  consent 
and  concurrence,  and  "  for  all  right,  title,  and  interest  he  has  in  the  premises."  The 
property  of  John  and  Mary  Craich,  with  which  the  settlement  deals,  consisted  to  a  laige 
extent  of  personal  estate,  and  to  a  share  of  what  James  Mackie  had  acquired  ri^t 
through  his  wife,  there  having  been  no  marriage-contract  between  the  spouses.  Aocord- 
ingly,  on  the  part  of  all  the  subscribers  to  this  deed,  there  existed  a  considerable  inteieet 
in  the  estate  thereby  disposed  of. 

In  the  next  place  it  is  to  be  observed,  that  although  some  complexity  is  caused  by 
the  machinery  of  a  trust,  and  by  the  words  of  de  presenti  conveyance,  rendered  neoessaiy 
by  the  existence  of  heritable  estate,  the  trust  was  not  intended  to  come  into  opeiation 
until  the  death  of  the  survivor  of  the  granters.  It  was  evidently  intended  that  during 
their  lives  the  parties  were  to  remain  proprietors,  and  that  the  powers  given  to  the 
trustees  were  not  to  be  exercised  until  the  death  of  the  last  survivor.  That  this  is  so, 
is  evident  from  the  fact  that,  as  regards  the  moveable  estate,  the  trustees  are  not  even 
to  acquire  a  legal  title  until  the  last  survivor's  death.  The  deed  nominates  the  snrvivws 
and  survivor  to  be  executors  of  the  predecessors,  and  the  trustees  are  only  named 
executors  to  the  last  survivor. 

That  being  the  nature  of  the  deed — James  Mackie  died  in  1857 ;  Agnes  Craich  in 
1863 ;  and  Christian  Craich  died  in  1867.  In  this  way  Christian  Craich,  as  the  last 
survivor,  was  vested  with  the  whole  moveable  estate,  as  executor  under  the  settlement 
The  only  doubt  that  could  have  been  raised  with  regard  to  the  extent  of  her  rights  was 
as  to  the  heritage,  to  which  she  and  her  sister  Agnes  had  acquired  a  pro  tndimo  right 
on  the  death  of  their  brother  and  sister.  I  am  of  opinion  that  the  intention  of  the 
parties  to  the  settlement  was,  that  the  administration  of  the  whole  estate  was  not  to 
devolve  on  the  trustees  until  the  death  of  the  last  survivor.  I  cannot,  therefore,  agree 
with  the  Lord  Ordinary  in  the  construction  which  he  puts  on  the  clause  of  reservation. 
I  cannot  hold  with  his  Lordship  that  the  parties  intended  to  restrict  themselves  to  a 
liferent  of  the  estate.  The  deed  contains  no  machinery  for  that  purpose,  and  the  light 
of  the  trustees  to  the  estate,  and  their  powers  of  administration,  do  not  begin  until  the 
death  of  all  the  granters.  Further,  I  do  not  think  the  words  of  the  deed  can  bear  t» 
be  read  as  the  Lord  Ordinary  reads  them.  The  clause  is :  "  Reserving  always,  and 
giving  and  granting  to  us  and  each  of  us,  and  the  survivor  of  us,  the  whole  estate 
hereby  disponed  by  us."    The  true  meaning  of  that  provision,  in  my  opinion,  is  that  the 

*  Lang  V,  Brown,  May  24,  1867,  ante,  vol.  v.  789 ;  GrsBme  v.  Grssmes,  July  16, 
1869,  ante,  vol.  viL  1062. 

t  Duff  on  Deeds,  p.  149. 

X  Nicolson  V.  Ramsay,  1806,  M.  App.  Legacy,  No.  2;  Anderson  r.  Garroway,  Jan. 
27,  1837,  15  S.  435. 

§  Gentles  v,  Aitken,  June  23,  1826,  4  S.  749. 

II  M'Millan  v,  McMillan,  Nov.  28,  1850,  13  D.  187;  Nicolson  r.  Ramsay,  sufira] 
Anderson  v.  Garroway,  tujyra, 

f  Hepburn  r.  Brown,  June  6,  1814,  2  Dow,  342 ;  Hogg  v.  Campbell,  March  18» 
1863,  ante,  vol.  i.  647 ;  Kidd  v.  Boase,  Dec.  10,  1863,  ante,  vol.  ii.  227. 
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soryivor  thereby  reserved,  as  regarded  his  [903]  ^^^  share,  and  t^e  predeceasers  gave 
as  regarded  their  shares,  the  power  of  enjoying  and  disposing  of  the  estate, — the  right 
thereby  given  and  reserved  being  always  limited  by  the  ultimate  destination  contained 
in  the  prior  clauses  of  the  deed. 

The  question  therefore  comes  to  be,  how  far  were  the  rights  of  the  parties  to  this 
deed  limited  by  the  ultimate  destination.  The  very  next  clause  to  the  reservation  I 
have  just  read  is  as  follows : — '*  Eeserving  also  to  us  full  power  during  our  lives,  or  even 
on  deathbed,  to  burden,  as  also  to  alter,  innovate  or  revoke  these  presents  in  whole  or 
in  part,  as  we  shall  see  cause."  This  clause  is  in  marked  contrast  to  the  previous  one, 
the  power  being  taken  simply  "to  us"  collectively,  and  not  also  "to  each  of  us" 
severally.  Accordingly,  I  regard  this  clause  as  conferring  merely  a  power  to  the 
granters  collectively  to  alter.  I  agree  with  the  Lord  Ordinary  in  his  construction  of 
this  clause.  Indeed,  any  other  reading  would  deprive  the  deed  of  all  meaning,  and 
would  put  the  survivor  in  this  position,  that,  having  acquired  right  to  the  whole  estate 
in  virtue  of  the  deed,  he  could  disappoint  the  very  object  which  induced  the  granters  to 
enter  into  it. 

There  remains  the  question — what  is  the  result  of  the  destination  ?  The  law  in  the 
general  case  is  well  settled.  Where  there  is  a  mutual  settlement,  under  which  each 
party  gives  and  receives  an  onerous  consideration,  the  deed  usually  becomes  irrevocable 
after  the  death  of  any  of  the  parties  to  it.  It  is  not  always  so  indeed,  as  whether  it  can 
be  revoked  by  the  consent  of  survivors  depends  on  the  interests  created  by  the  deed. 
Nay,  in  some  cases  the  deed  is  not  revocable  by  the  consent  of  all  the  granters,  as,  for 
instance,  where  &ju8  crediti  is  conferred  on  third  parties.  As  a  general  rule,  however, 
none  of  the  granters  can  revoke  without  the  consent  of  the  others,  and  where  one  dies 
the  settlement  becomes  final.  That,  however,  applies  only  to  the  case  of  remuneratory 
deeds.  The  deceased  must  have  had  an  interest  in  maintaining  the  deed  to  render  it 
irrevocable  on  his  death.  When  that  was  not  so,  the  Court  has  frequently  refused  to 
prevent  revocation  even  by  the  survivor  alone.  An  example  of  this  will  be  found  in 
the  case  of  Lang  v.  Brown;  and  in  the  case  of  Fernie,  17  D.  233,  an  unsuccessful 
attempt  was  made,  by  introducing  a  third  party,  to  render  the  deed  irrevocable. 

In  this  case,  had  the  husband,  James  Mackie,  survived,  and  Agnes  Craich  been  the 
first  deceaser,  I  am  not  prepared  to  say  that  the  survivors  might  not  have  been  entitled 
to  revoke.  But  that  is  not  what  has  occurred.  By  the  conception  of  the  deed,  James 
Mackie,  the  first  deceaser,  had  a  real  and  very  direct  interest  in  maintaining  the  deed 
unaltered.  The  destination  was  in  favour  of  his  children,  and  that  provision  for  his 
children  was  probably  the  main  object  which  induced  him  to  enter  into  the  deed.  The 
express  condition  upon  which  he  made  over  his  interest  in  this  estate  to  the  other 
parties  to  the  deed,  in  the  event  of  his  predecease,  was,  that  the  funds  should  ultimately 
go  to  his  family.  I  think  that  all  the  authorities  lead  us  to  the  conclusion  that,  in 
such  a  case,  it  was  not  in  the  power  of  the  survivors,  after  his  death,  to  revoke,  and  I 
therefore  (though  differing  in  some  respects  from  the  Lord  Ordinary  in  his  construction 
of  this  deed)  arrive  at  the  same  result  as  his  Lordship. 

Lord  Cowan. — ^The  deed  challenged  is  a  mutual  disposition  and  settlement  by 
which  the  three  parties,  granters  of  it,  concur  in  conveying  the  estate,  heritable  and 
moveable,  "  belonging,  or  that  shall  belong  or  be  due  to  us  at  our  death,"  to  trustees. 
The  terms  of  the  reservation  clause  are  all-important,  and  the  question  is,  whether, 
having  regard  to  its  legal  import  and  effect,  the  surviving  parties  or  party  had  power  to 
alter  the  deed  after  the  death  of  one  of  them.  The  clause  is  clear  and  distinct,  and  I 
cannot  doubt  that  it  authorises  alteration  only  during  the  joint  lives  of  the  parties. 
They  might  have  altered  while  all  were  alive,  but  after  the  death  of  any  one  of  them 
the  deed  was  irrevocable.  In  this  view  the  testamentary  deed  executed  by  the  two 
sisters  after  Mr.  Mackie's  death,  and  the  other  deeds  of  the  Uke  nature  by  the  survivor 
of  the  sisters,  are  not  entitled  to  any  effect,  but  are  reducible. 

In  addition  to  the  observations  which  your  Lordship  has  made,  I  may  refer  to 
[904]  ^^®  clause  of  absolute  warrandice.  That  clause  never  occurs  in  a  deed  intended 
to  be  revocable  at  any  time  during  the  granter's  life.  But  under  its  terms  every  one  of 
these  parties  came  under  a  direct  obligation  that  the  deed  shall  be  effectual  to  the  bene- 
ficiaries through  the  trustees,  and  that  no  deed  shall  be  done  by  any  of  them  in  prejudice 
of  the  trust,  and,  except  consistently  with  its  express  terms,  an  obligation  thus  supporting 
the  construction  of  the  deed  to  which  I  have  referred,  that  the  intention  of  the  granters 
was,  that  the  deed  should  be  revocable  only  during  their  joint  lives. 
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I  have  the  greatest  difficulty  in  concurring  in  the  Lord  Ordinary's  view,  as  expressed 
in  his  note,  that  the  deed  does  not  convey  to  the  sunrivors  of  the  testators  the  fee  of 
the  estate.  I  cannot  see  why  that  should  not  be  its  effect,  and  yet  their  hands  be  held 
completely  tied  up  as  to  mortis  causa  settlements.  This  is  a  question  which  might  have 
been  of  importance  had  there  been  onerous  deeds  executed  by  the  surviving  sisters  or 
sister,  conveying  or  burdening  the  estate  of  the  predecessors.  But  no  such  deeds  are 
here  in  question ;  and  whether  the  one  view  or  the  other  be  taken  of  the  reserring 
words  which  precede  the  clause  of  reservation,  I  think  it  free  of  doubt  that  the  moment 
one  of  the  grantors  died  the  deed  became  irrevocable,  and  effectually  debarred  the  mn- 
vivors  from  counteracting  its  effect  by  the  execution  of  any  gratuitous  testamentsiy 
writing. 

Lord  Bknholiue  and  Lord  Nbavbs  concurred. 

This  interlocutor  was  pronounced: — "Adhere  to  the  interlocutor  complained 
of,"  &c. 

W.  B.  Glen,  S.S.C.— Charlbs  Taylor,  S.8.C.— Murray,  Bbith,  &  Murray, 

W.S. — W.  WoTHKRSPooN,  S.S.C. — Ageuts. 
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Mackenzie,  B. 

John  Clbrk  {Owrator  bonis  to  Sir  James  Clerk,  Baronet),  Petitioner. — Fnatr. 

Entail — Curator  bonis — Minerals — Lecue — Special  Powers — Process, — ^An  entail,  dated 
in  1782,  prohibited  (1)  setting  tacks  of  the  coal  under  the  lands,  and  (2)  commnnicat- 
ing  the  level  of  the  coal  to  any  neighbouring  colliery.  The  former  prohibition  w» 
removed  by  6  &  7  Will.  IV.  c.  41,  sec.  1.  A  lease  of  coal  having  been  granted  in 
1866,  containing  the  latter  prohibition,  and  the  lessee  having  subsequently  leased  the 
coalfields  in  a  contiguous  estate,  the  curator  bonis  of  the  heir  of  entail  in  posseesioi 
applied  to  the  Court  for  special  powers  to  modify  the  lease  by  removing  the  latter 
prohibition.  The  Court,  being  of  opinion  that  the  question  could  not  be  decided 
under  such  an  application,  superseded  consideration,  in  order  that  the  question  mi^t 
be  tried,  in  an  action  of  declarator,  between  the  heir  in  possession  and  the  next  hdxs 
of  entail. 

This  was  a  note  for  the  curator  bonis  of  Sir  James  Clerk  of  Penicuik,  Baronet, 
craving  special  powers  to  modify  a  lease  of  coal  in  the  neighbourhood  of  Loanhead, 
granted  in  1866  by  the  late  Sir  George  Clerk  of  Penicuik,  &ronet,  to  the  Shotts  Iron 
Company. 

The  Lord  Ordinary  (Mackenzie)  reported  the  case  with  this  note.* 

*  "  NoTB. — The  ward,  Sir  James  Clerk  of  Penicuik,  is  entailed  proprietor  of 
the  lands  of  Lasswade  and  others,  comprehending  the  village  of  Loanhead  and  adjacent 
lands,  which  extend  as  far  west  as  the  estate  of  Dryden,  belonging  to  Colonel  Trotter  d 
The  Bush.  One  of  the  conditions  of  the  entail  is  in  the  following  terms : — *  With  this 
limitation  and  provision  also,  that  it  shall  not  be  lawful  to,  nor  in  the  power  of  my  said 
heirs  of  taillie,  or  any  of  them,  to  set  tacks  (for  any  periods  whatever)  of  the  whole  w 
any  part  of  the  coal  lying  under  and  beneath  the  whole  lands  and  barony  of  Lasswad£ 
for  any  term  whatever,  nor  to  communicate  the  level  of  the  said  coal  of  Lasswade  to  any 
neighbouring  colliery.'  This  prohibition  against  letting  the  coal  was  removed  by  the 
statute  [905]  6  &  7  William  IV.  cap.  42,  sec.  1.  The  Shotts  Iron  Company  are 
lessees  of  the  coal  in  the  neighbourhood  of  Loanhead,  under  a  lease  which  expires  at 
Whitsunday  1896,  and  which  contains  a  clause  in  the  following  terms: — 'And  it  is 
hereby  expressly  provided  and  declared,  that  the  lessees,  and  their  assignees  and 
subtenants,  shall  on  no  account  communicate  any  of  the  coal  workings  or  levels  within 
the  foresaid  lands  to  any  adjoining  proprietor,  but  this  prohibition  is  not  intended  to 
apply  to  their  works  for  raising  and  manufacturing  iron,  and  that  the  said  lessees  may 
communicate  their  works  for  raising  and  manufacturing  iron,  but  not  coal,  toneighboor- 
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[905]  Lord  Prhsidknt. — The  Lord  Ordinary,  in  reporting  this  note  of  John  Clerk 
for  special  powers,  has  expressed  an  opinion  'Hhat  the  prohibition  against  com- 
ing lands,  the  minerals  of  which  may  be  let  to  them ;  and  should  the  lessees  also  become 
lessees  of  the  minerals  in  any  of  the  adjoining  properties,  they  shall  have  liberty  to  use 
the  pits,  hill  grounds,  and  railways,  <&c.,  on  the  foresaid  lands,  in  so  far  as  that  can  be 
done  in  conformity  with  the  provision  and  declaration  above  written,  for  similar  pur- 
poses, upon  their  satisfying  the  said  Sir  George  Clerk,  or  his  foresaids,  that  the  minerals 
raised  from  the  different  properties  will  be  properly  distinguished,  and  upon  paying  to 
the  said  Sir  George  Clerk,  or  his  foresaids,  one  penny  sterling  per  ton -of  twenty-two  and 
a  half  hundredweight  for  all  other  minerals  that  shall  be  raised  from  the  pits  in  lands 
belonging  to  other  parties,  and  carried  over  the  lands  belonging  to  the  said  Sir  George 
Clerk/ 

"  The  coal  so  leased  to  the  Shotts  Lron  Company  has  the  benefit  of  day-level  drainage 
to  a  depth  at  Loanhead  of  forty  fathoms  from  the  surface  at  the  engine  pit.  The  coal 
has  hitherto  been  worked  from  pits  and  mines  on  the  east  side  of  the  village  of  Loanhead, 
and  the  workings  are  approaching  a  *  slip '  or  '  dyke '  situated  near  the  western  boundary 
of  the  lands  of  Loanhead,  and  running  north  and  south.  The  coal  and  ironstone  between 
this  '  slip '  or  '  dyke '  and  the  Dryden  march  extend  to  about  thirty  acres,  and  are  said  to 
be  not  of  sufficient  extent  to  warrant  the  necessary  expense  for  opening  up  and  working 
the  same,  except  in  conjunction  with  the  minerals  in  the  estate  of  Dryden.  The  said 
coal  and  ironstone  could  not  be  so  worked,  without  communicating  the  level  of  the 
Lasswade  coalfield  to  the  neighbouring  colliery  of  Dryden. 

"It  appears  from  the  report  of  Mr.  Geddes,  mining  engineer,  obtained  by  the  cwra/or 
bonis,  that  the  ironstone  in  the  said  thirty  acres  is  of  greater  importance  to  the  parties 
interested  than  the  coal  therein,  although  much  coal  may  be  worked  during  the  lease, 
and  that  if  the  authority  craved  is  not  granted,  these  minerals  are  likely  to  remain  for 
a  long  time  unproductive  to  the  proprietor  of  Lasswade.  There  is  no  prohibition  in  the 
entail  against  communicating  the  ironstone  levels  of  the  Lasswade  field  to  neighbouring 
collieries.  But  the  communication  of  the  ironstone  levels  of  the  lands  of  Loanhead  to  the 
lands  of  Dryden  would  practically  give  the  fidl  benefit  of  the  level  of  the  coal  of  Lass- 
wade to  the  Dryden  minerals.  Mr.  Geddes  also,  in  his  report,  states  that  it  is  for  the 
advantage  of  Sir  James  Clerk,  the  ward,  and  the  heirs  of  entail  succeeding  him,  to  grant 
the  authority  craved,  subject  to  an  obligation  that  the  Shotts  Iron  Company  shall,  either 
during  or  at  the  termination  of  their  lease,  build  off,  in  the  manner  mentioned  by  Mr. 
Geddes,  or  in  some  similar  manner,  the  mines  of  communication  through  the  foresaid 
^  slip '  or  '  dyke,'  and  that  they  shall  also  settle  with  the  farmer  of  the  said  thirty  acres, 
and  keep  the  proprietor  free  of  all  claims  for  surface  damages  connected  with  the 
working  and  calcining  thereon  of  the  minerals  situated  in  these  acres,  and  in  the  lands 
of  Dryden,  and  their  removal  through  these  acres.  Besides  the  revenue  obtained  from 
the  minerals  in  these  acres.  Sir  James  Clerk,  the  ward,  would  derive  a  considerable 
income,  in  terms  of  the  stipulation  in  the  lease,,  from  the  way-leave  upon  all  Dryden 
minerals  carried  over  the  entailed  lands. 

"  It  is  in  these  circumstances  that  the  curator  bonis  has  made  the  present  application 
for  authority  to  modify  the  lease  of  the  Shotts  Iron  Company,  by  removing  the  prohibition 
therein  contained  against  communicating  the  level  of  the'coal  of  Lasswade  to  the  Dryden 
colliery,  if  that  can  be  done  with  safety  to  Sir  James  Clerk,  the  ward,  notwithstanding 
the  foresaid  prohibition  in  the  deed  [906]  of  entail  under  which  he  has  right  to  the 
lands.  The  Accountant  of  Court  states,  in  his  opinion,  that  he  *  is  satisfied  that,  as  a 
matter  of  expediency  and  benefit  to  the  ward's  estate,  it  is  most  desirable  that  the  powers 
asked  should  be  granted.'     In  this  opinion  the  Lord  Ordinary  concurs. 

"  The  proposal  of  the  curator  bonis  is,  that  the  Court  should  sanction  the  measure 
proposed,  notwithstanding  the  duly  fenced  limitation  and  provision  in  the  deed  of  entail 
above  set  forth.  The  question  is  attended  with  difficulty ;  and  there  is,  so  far  as  the 
Lord  Ordinary  is  aware,  no  precedent  for  his  guidance.  He  is  of  opinion,  having  regard 
to  the  provisions  of  the  Act  1685,  c.  22,  and  of  the  foresaid  statute  6  &  7  William 
rV.  cap.  42,  that  the  prohibition  against  communicating  the  level  of  the  coal  of  Lasswade 
to  any  neighbouring  colliery  is  ineffectual  and  not  obligatory  upon  Sir  James  Clerk,  as 
entailed  proprietor,  and  that  his  curator  bonis  is  entitled  to  obtain  the  sanction  of  the 
Court  to  the  measure  proposed.  But  in  respect  of  the  novelty  and  importance  of  the 
question,  the  Lord  Ordinary  thinks  that  he  ought  not  to  decide  it,  and  that  it  should 
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[gOg]-maiiicating  the  level  of  tlie  coal  of  Lasswade  to  any  neighbooring  colliery  is 
ineffectual,  and  not  obligatory  upon  Sir  James  Clerk,  as  entailed  proprietor,  and  that 
his  curator  bonis  is  entitled  to  obtain  the  sanction  of  the  Court  to  the  measure  proposed." 
I  am  not  inclined  to  express  any  opinion  adverse  to  that,  but  it  occurs  to  me  that  it  is 
not  possible  to  decide  the  question  under  an  application  like  this.  It  is  a  question  which, 
if  it  is  to  be  decided,  must  be  decided  between  the  heir  in  possession  and  the  subsequent 
heirs  of  entail,  and  I  am  afraid  that  we  cannot  do  anything  in  the  matter  at  present. 
We  need  not  refuse  the  note,  however ;  we  may  supersede  consideration,  and  allow  Mr. 
Clerk  an  opportunity,  if  so  advised,  to  raise  an  action  of  declarator,  calling  the  proper 
contradictors,  for  the  purpose  of  having  the  question  decided. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced : — '*  The  Lords,  on  the  report  of  Lord  Mackenzie, 
having  considered  the  note  for  the  curator  honiSy  &c.,  supersede  further  considera^n  in 
hoe  statu" 

Stuart  Nbiijsok,  W.S. — Agent. 


No.  179.  VIIL  MACPHERfloN,  906.     25  June  1870.     2d  Div.— Sheriff  of 

Peeblesshire,  I. 

Dr.  Archibald  Gordon  and  Others  (Gordon's  Trustees),  Petitioners  and 

Appellants. — Millar — Macdonald. 
EoBERT  Melrosb,  Respondent — Sot.-Oen.  Clark — Balfour. 

Sheriff^ — Summary  Application — Lease. — A  tenant  was  bound  by  his  lease  to  leave  the 
fences  and  buildings  on  his  farm  in  the  like  good  repair  as  the  landlord  was  bound  to 
put  them  at  the  outset  of  the  lease.  Held  that  it  was  competent  for  the  landlord, 
at  the  tenant's  outgoing,  to  present  a  summary  application  to  the  Sheriff  to  have  the 
fences  and  buildings  judicially  inspected,  and  their  present  state  reported  on. 

This  was  a  petition  presented  to  the  Sheriff  of  Peeblesshire  by  the  trustees  of  &e 
late  Mrs.  Gordon  of  Halmyre  against  the  respondent,  who  was  then  outgoing  tenant  in 
the  farm  of  Stoneypath,  and  who  had  possessed  that  farm  under  a  nineteen  years'  lease, 
terminating  at  Whitsunday  and  Martinmas  1869.  The  prayer  of  the  petition,  which 
was  presented  in  January  1870,  was  in  the  following  terms : — "To  remit  to  a  person  or 
persons  of  skill  to  visit  the  said  farm  of  Stoneypath,  and  to  inspect  the  fences  and  Uie 
house  and  steading  thereon,  and  to  report  what  is  necessary  to  put  the  same  respectively 
into  the  state  mentioned  in  the  said  conditions  of  set  as  aforesaid,  and  the  probal^ 
expense  thereof ;  and  thereafter,  on  considering  the  report  or  reports  of  such  person  or 
persons,  to  approve  [907]  thereof,  and,  in  the  event  of  the  respondent  entering  appear- 
ance and  opposing  this  application,  to  find  him  liable  in  expenses,  and  to  decern  there- 
for ;  or  to  do  otherwise  in  the  premises  as  to  your  Lordship  shall  seem  proper,  reserving 
all  other  questions  between  the  petitioners  and  the  respondent  entire." 

In  support  of  their  application  the  trustees  set  forth,  that  it  had  been  provided  in 
the  respondent's  lease  that  the  fences  and  buildings  on  the  farm  should,  at  the  ont^ 
of  the  lease,  be  put  into  proper  order  by  the  landlord,  and  should  be  maintained  and 
left  by  the  respondent  at  the  close  of  the  lease  in  the  like  good  order ;  that  the  respond- 
ent had  not,  in  the  opinion  of  the  trustees,  implemented  this  obligation ;  and  that  ne, 
moreover,  refused  to  concur  in  appointing  arbiters  to  inspect  the  state  of  the  fences  and 
of  the  houses  and  buildings,  or  to  take  any  steps  whereby  the  existing  state  of  matters 
might  be  fixed. 

The  respondent's  case,  as  disclosed  in  his  answers,  was,  in  substance,  that  the  under- 
taking in  the  lease  on  the  part  of  the  landlord  to  put  the  fences  and  buildings  into  flie 
state  of  repair  agreed  to  had  never  been  implemented,  and  that  the  petitioners'  anth« 
had  in  consequence  promised  the  respondent  that  he  would  not  be  asked  to  leave  the 
fences  and  buildings  in  a  tenantable  state  of  repair  at  his  removal.     In  these  circnin* 

be  submitted  to  the  Court.     He  has,  therefore,  appointed*  the  note  for  the  curator  bam 
to  be  boxed,  with  a  view  to  report  to  the  Lords  of  the  First  Division  of  the  Court" 
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stances  the  respondent  contended  that  the  proposed  inspection  would  be  useless ;  but  he 
farther  maintained  that  the  petition  was  incompetent,  in  respect  that  it  contained  no 
operative  conclusion,  and  was  designed  either  merely  to  perpetuate  testimony,  or  to 
force  upon  the  respondent  an  arbitration  with  reference  to  one  of  the  elements  in  a 
dispute  between  him  and  the  petitioners. 

The  Sheriff-substitute  (Lawrie)  appointed  parties  to  be  heard  on  the  competency  of 
the  petition,  and  afterwards,  on  2d  May  1870,  pronounced  this  interlocutor: — *' Remits 
to  Kobert  Tod,  Gardrona  Mains,  and  to  George  Mills,  Horsbrugh  Castle,  to  visit  the 
farm  of  Stoneypath,  in  the  parish  of  Linton,  and  to  inspect  the  fences  and  houses 
thereon  (excepting  the  line  of  old  buildings  in  the  court),  and  to  report  as  soon  as 
possible  what  is  the  present  condition  of  the  fences  and  buildings,  and  what  would  be 
the  probable  cost  of  putting  the  fences  in  good  order,  and  the  said  buildings  in  proper 
habitable  and  tenantable  condition :  And  ordains  the  said  Robert  Tod  and  George  Mills 
to  give  notice  to  the  agents  for  the  petitioners  and  respondent,  by  post,  at  least  four 
days  beforehand,  of  the  day  and  hour  at  which  they  intend  to  make  the  inspection :  To 
this  extent  sustains  the  competency  of  the  petition,  and  repels  the  first  and  second 
pleas  in  law  stated  by  the  respondent,  in  so  far  as  these  are  inconsistent  with  the  above 
remit :  Reserves  entire  all  pleas  of  parties  or  claims  which  they  may  have  respectively 
against  each  other/'  * 

[908]  The  Sheriff  (G.  Napier),  on  appeal,  altered,  and  dismissed  the  petition,  holding 
'Hhat,  in  the  face  of  the  respondent's  •pposition,  it  was  not  competent  to  grant  such  a 
remit  under  the  prayer  of  the  present  petition  " ;  and  further  holding  that  the  petition 
was  incompetent  in  point  of  form,  as  not  framed  in  the  short  form  prescribed  by  the 
Sheriff-Court  Act.  This  last  objection,  however,  was  not  ultimately  insisted  in,  and 
the  petitioners  having  appealed,  the  case  was  argued  on  the  competency  of  the  applica- 
tion apart  from  the  point  of  form. 

Lord  Justice-Clbrk. — In  this  case  I  do  not  say  that  the  petition  is  satisfactorily 
drawn  either  in  statement  or  prayer.  The  statement  should  have  set  forth  more  clearly 
that  the  parties  were  in  dispute,  and  the  prayer  should  have  been  confined  to  a  prayer 
for  ascertaining  the  existing  fact ;  at  the  same  time  I  am  not  prepared  to  adopt  the 
argument  that  the  petition  is  incompetent. 

Putting  aside  the  objection  in  point  of  form,  which  is  not  insisted  in,  the  question 
is,  whether  a  landlord,  who  is  at  issue  with  his  outgoing  tenant  as  to  the  existing  state 
of  fences  or  buildings,  is  entitled  to  have  that  state  judicially  ascertained.  It  is  quite 
true  that  under  the  lease  another  question  will  require  to  be  determined  before  the 
report  is  of  any  use,  and  it  is  also  true  that  that  other  question  cannot  be  decided  in 
this  summary  application  ;  but  the  landlord  may  fairly  say  that  some  record  should  be 

*  "  NoTB. — The  respondent  refused  to  concur  in  the  above  remit,  and  opposed  the 
petition  to  the  last. 

"  The  Sheriff-substitute  has  not  granted  a  remit  in  the  terms  prayed  for.  The  peti- 
tion asks  for  a  report  on  '  what  is  necessary  to  put  the  fences  and  buildings  into  the  state 
mentioned  in  the  conditions  of  set,  and  the  probable  expenses  thereof.'  Now,  as  the 
tenant's  obligation  was  not  an  absolute  one  to  leave  the  fences  and  buildings  in  good 
order,  but  only  to  maintain  and  to  leave  them  in  the  state  in  which  the  landlord  bound 
himself  to  put  them,  no  one,  by  a  simple  inspection  in  1870,  could  determine  whether 
these  were  in  the  state  mentioned  in  the  conditions  of  set.  To  determine  that  a  proof 
would  be  necessary.  The  Sheriff-substitute  hopes  that  the  reporters  will  report  only 
on  the  existing  state  of  the  fences  and  buildings,  without  reference  to  their  past  con- 
dition or  to  the  stipulations  in  any  lease,  whether  past  or  present. 

"  It  is  obvious,  that  if  the  claims  of  the  petitioners  shall  ever  be  the  subject  [908]  ^^ 
litigation,  there  are  questions  between  them  and  the  respondent  which  will  require 
proof.  The  Sheriff-substitute  consequently  felt  considerable  doubt  whether  this  was  a 
case  in  which  he  should  make  any  remit.  But  he  has  come  to  be  of  opinion  that  the 
whole  circumstances,  and  especially  the  averment  that  the  fences  and  buildings  must 
immediately  undergo  alterations  under  the  lease  to  a  new  tenant,  warrant  the  qualified 
remit  which  he  has  made.  The  cases  of  Eraser  v.  Mackay,  Feb.  13,  1833,  US.  391 ; 
Halyburton  v.  Blair,  June  1,  1836,  14  S.  859;  Hall  v.  M*Gill,  July  U,  1847,  9  D. 
1557;  and  Mackintosh  v.  Welsh,  July  19,  1851,  23  Jur.  659,  to  which  he  may  add 
the  interlocutor  in  the  case  of  Irvine  v.  Scott,  June  27,  1856, — seem  to  the  Sheriff- 
substitute  to  justify  the  course  which  he  has  adopted." 
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made  of  the  existing  state  of  matteis  while  that  is  still  possible,  leaving  the  value  of 
the  inquiry  to  be  afterwards  ascertained. 

I  cannot  conceive  what  the  tenant  can  suffer  by  that  proceeding.  If  there  had  been 
no  dispute,  it  would  be  a  different  matter.  I  could  understand  its  being  urged  that 
the  machinery  of  the  Court  should  not  be  invoked  where  there  were  no  pending  or 
impending  proceedings,  but  plainly  here  the  tenant  has  disclosed  his  case,  and  it  is 
obvious,  upon  this  statement,  what  his  contention  is.  I  therefore  ihmk  that  a  le^ 
and  satisfactory  remit  may  be  made  under  this  petition,  and  I  think  that,  with  a  littb 
alteration,  the  Sheriff-substitute's  remit  will  do. 

Lord  Cowan. — It  is  startling  to  me  to  hear  that  when  a  lease  comes  to  an  end,  ^ 
landlord  or  the  tenant  may  not  go  to  the  Judge  Ordinary  and  ask  for  an  inspection  of 
the  then  existing  state  of  the  houses  and  fences  by  parties  named  judicially,  in  order 
to  have  the  facts  ascertained  with  a  view  to  the  ultimate  settlement  of  their  respective 
rights  and  obligations  under  the  lease.  Such  inspections  are  most  useful ;  and,  speaking 
as  having  been  once  Sheriff  of  an  agricultural  county,  I  take  leave  to  say  most  usoaL 
No  doubt  here  there  is  the  question  of  liability  under  the  terms  of  the  lease,  behind 
that  sought  to  be  reported  on,  but  the  report  will  not  be  conclusive  upon  that  questkm. 
It  may  be  that  the  landlord's  reading  of  the  lease  is  quite  wrong — we  are  not  deciding 
that  point  one  way  or  another.  This  remit  is  the  best  thing  for  both  parties,  and 
although  delay  in  making  such  an  application  is  always  an  element,  I  do  not  think 
the  delay  here  has  been  too  great  The  Sheriff-substitute  has  pronounced  a  most  judi- 
cious interlocutor,  to  which  we  should  substantially  revert^  recalling  the  interlooitor 
of  the  Sheriff. 

Lord  Bbneolme. — ^I  entirely  concur.  Neither  of  the  objections  of  the  leaned 
Sheriff  is  tenable.  The  prayer  of  the  petition  is,  however,  rather  too  wide,  and  the 
Sheriff-substitute,  being  of  that  opinion,  has  granted  a  more  limited  [909]  remit  than 
the  petitioners  asked.     I  think  that  he  has  disposed  of  the  case  most  judiciously. 

Lord  Neavbs. — I  am  of  the  same  opinion,  and  I  think  it  would  be  a  very  serioiu 
thing  if  we  were  to  deprive  parties  of  such  a  protection  as  this.  What  is  the  postioii 
of  matters  t  A  landlord  receives  back  his  farm  at  the  end  of  19  year&  He  caimot 
reject  it  as  you  may  reject  goods  if  damaged,  but  he  has  claims  against  the  ontgoii^ 
tenant  if  it  is  left  in  an  improper  state.  In  the  meantime,  however,  he  has  made  a 
new  lease,  which  binds  him  to  give  possession  to  another  tenant  Is  he  not  to  be 
allowed  to  have  the  existing  state  of  the  fences,  &c.,  which  is  a  fugitive  matter,  judicial] j 
ascertained ;  I  humbly  think  he  is.  I  do  not  say  that  the  report  obtained  will  be  ooor 
elusive  against  the  outgoing  tenant,  who  may  possibly  contradict  it  in  a  variety  of  nvp, 
and  who  at  all  events  may  shew  that  the  existing  state  of  the  fences,  &c.,  is  as  good  as 
their  state  at  the  begininng  of  his  lease,  which  in  his  view  is  all  that  he  is  boond  to 
establish.  Indeed  I  think  that  this  remit  is  as  desirable  for  the  respondent  himself  as 
it  is  for  the  petitioners.  It  is  in  every  way  better  for  both  that  the  examination  should 
be  made  by  an  impartial  man,  acting  under  judicial  authority. 

This  interlocutor  was  pronounced: — "Sustain  the  appeal:  Recall  the  interlocutor 
appealed  against :  Remit  to  the  Sheriff  to  remit  of  new  to  Robert  Tod,  Cardrona  Mains, 
and  to  George  Mills,  Horsbrugh  Castle,  to  visit  the  farm  of  Stoneypath,  in  the  parii^ 
of  Linton,  and  to  inspect  the  fences  thereon,  and  to  remit  to  such  persons  following 
the  trade  of  a  mason  and  a  wright,  as  may  be  named  by  the  Sheriff,  to  visit  and  inspect 
the  houses  and  buildings  on  the  said  farm  (excepting  the  line  of  old  buildings  in  the 
court),  and  to  report  what  is  the  present  condition  of  the  fences  and  of  the  said  house 
and  buildings,  and  whether  the  said  fences  and  houses  and  buildings  are  in  good  order, 
and  if  not,  what  will  be  the  probable  cost  of  putting  the  fences  in  good  order,  and  the 
houses  and  buildings  in  proper  habitable  and  tenantable  condition :  Reserve  entire  all 
pleas  of  parties  or  claims  which  they  may  respectively  have  against  each  other :  Find 
the  appellants  entitled  to  expenses  from  the  date  of  the  judgment  of  the  Sheriff- 
substitute,  and  remit,"  &c. 

W.  &  J.  BuRNxss,  W.S. — Alex.  Gifpord,  S.S.C. — ^Agents. 

[Referred  to,  Mags,  of  Kilmarnock  v.  Reid,  1897,  24  R.  388.] 
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No.    180.  VIII.   Macphkrson,    909.      26   June    1870.      2d   Div.— Lord 

Ormidale,  B. 

Mrs.  Margaret  Gardiner  or  Addison  and  Others,  Pursuers. — Shand — 

Mackay. 
William  Whyte,  Defender. — SoL-Gen.  Clark — Keir. 

Title  to  sue. — By  a  deed  found  in  her  repositories  at  her  death  a  lady  directed  the 
executors  therein  named  to  hand  over  the  residue  of  her  estate  when  realised  to 
trustees  for  charitable  purposes,  one  of  which  was  the  annual  distribution  of  coal 
and  meal  among  old  women  to  be  selected  by  the  trustees  out  of  a  certain  class.  In 
an  action  brought  by  certain  members  of  this  class  to  reduce  a  subsequent  settlement 
on  the  grcyind  of  fraud,  field  that  the  pursuers  not  being  representatives  of  the 
deceased  had  no  title  to  sue. 

By  a  trust-settlement  executed  on  20th  April  1867  the  deceased  Miss  Lobban 
directed  her  executors  to  realise  her  moveable  estate,  and,  after  payment  of  debts,  &c., 
to  hand  over  the  free  residue  to  themselves  and  certain  official  persons  in  the  burgh  of 
Cullen  in  trust  for  various  charitable  purposes.  Inter  alia,  the  trustees  were  directed 
annually  to  distribute  certain  quantities  of  coal  and  meal  among  "  such  poor  women 
of  decent  character  resident  in  the  parish  of  Cullen,  but  not  on  the  poor's  roll,  as  they 
may  deem  fit  objects  of  such  bounty." 

[910]  Miss  Lobban  died  in  June  1869,  and  the  deed  above  mentioned  was  found 
in  her  repositories.  At  the  opening  of  the  repositories,  however,  the  defender,  William 
Whyte,  attended,  and  produced  a  document  bearing  to  be  a  general  disposition  and 
settlement  executed  by  Miss  .Lobban  on  25th  February  1869,  whereby  she  conveyed 
her  whole  property  to  him,  and  appointed  him  her  sole  executor,  and  revoked  all  former 
settlements. 

The  object  of  the  present  action  was  to  reduce  this  second  deed  on  the  ground  of 
fraud,  the  pursuers  being  certain  females  who  alleged  that  they  fell  within  the  class 
of  persons  who  might  receive  coals  and  meal  under  the  provision  in  the  deed  of  1867. 
The  pursuers  also  founded  upon  a  minute  of  the  trustees  appointed  in  the  deed  of  1867, 
whereby  they  accepted  the  office  of  trustees  and  nominated  the  pursuers  and  other 
persons  to  be  recipients  of  Miss  Lobban's  bounty. 

The  defender  pleaded  inter  alia; — (1)  The  pursuers  had  no  title  to  sue.  (2)  In 
any  view,  they  had  no  title  and  no  interest  to  sue  a  reduction  affecting  the  right  of  the 
defender  to  the  heritable  estate. 

The  Lord  Ordinary  pronounced  an  interlocutor  sustaining  these  pleas,  and  dismissing 
the  action.  * 

*  "'Note, — The  pursuers  say  they  have  an  interest  under  the  deceased  Helen 
Lobban's  deed  of  settlement  of  20th  April  1867,  and,  in  respect  of  that  interest,  that 
they  are  entitled  to  sue  the  present  action  of  reduction  of  Miss  Lobban's  deed  of  settle- 
ment, subsequently  executed  by  her  in  favour  of  the  defender.  But,  by  the  deed  of 
1867,  Miss  Lobban  appointed  certain  executors  and  trustees  to  execute  the  purposes  of 
that  deed,  and  these  executors  and  trustees  have  accepted.  The  pursuers  are  not  named 
in  the  deed  at  all.  All  they  can  say  is,  that  they  are  of  the  class  of  persons  intended 
by  Miss  Lobban  to  be  recipients  of  her  bounty,  and  that  her  trustees  have  nominated 
them  to  be  such  recipients.  But  (1)  according  to  Miss  Lobban's  settlement  of  1867, 
her  executors  are  alone  empowered  to  realise  the  moveable  estate,  and  then  to  make 
over  the  proceeds  to  the  magistrates  of  Cullen,  and  the  minister  and  elders  of  that 
parish  for  the  time  being,  as  trustees,  for  the  purpose  of  distribution  among  certain 
poor  women,  to  be  selected  by  them.  And  (2)  the  executors  have  not  yet  realised  Miss 
Lobban's  moveable  estate,  and  made  it  over  to  the  magistrates,  and  minister,  and  elders 
of  Cullen.  The  latter  parties,  therefore,  appear  to  have  been  premature  in  nominating 
the  pursuers  as  recipients  of  Miss  Lobban's  bounty.  Independently,  however,  of  this 
circumstance,  the  Lord  Ordinary  can  find  neither  authority  or  principle  for  holding 
that  the  pursuers  are  in  titulo  to  sue  the  present  action.  The  legal  title  is  not  in  them 
at  all,  and  any  equitable  interest  they  may  be  supposed  to  have  is  too  uncertain,  con- 
tingent, and  remote,  to  give  them  a  right  to  sue  such  an  action  as  the  present.     A 
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The  pursuers  reclaimed,  and  aigaed ; — ^That  the  contingent  interest  which  they  had 
was  sufficient  to  support  the  action.     Rodger  v.  Darroch,  2d  June  1831,  9  8.  671, 
was  the  case  of  a  creditor,  who  had  it  in  his  power  to  vest  himself  with  the^'tM  aeiioms 
competent  to  the  deceased  by  confirming  as  executor-creditor.     Here  the  pursuers  could 
not  make  up  a  [911]  title  to  the  deceased,  nor  could  they  compel  the  executors  named 
in  the  deed  of  1867  to  sue  a  reduction  of  the  later  deed.     If  the  present  action  were 
thrown  out,  the  result  would  be  that  a  case  of  gross  fraud — for  in  the  present  argument 
it  must  be  assumed  that  the  pursuers'  averments  were  correct — would  escape  detectiiHi, 
as  the  executors  named  in  the  deed  of  1867  had  intimated  that  having  no  funds  they 
could  not  enter  on  a  litigation.     Interests  even  more  contingent  than  the  present  kd 
been  held  to  give  a  title  to  sue — see  especially  Viscountess  Strathallan  r.  Duke  of 
Northumberland,  23d  May  1837,  15  8.  971,  which  was  a  case  a  fortiori  to  the  jKesent 
This,  though  in  form  a  reduction,  was  really  a  declarator  that  the  first  will  was  tiie  will, 
and  the  pursuers,  as  interested  in  the  first  will,  were  entitled  to  have  that  decUied, 
because  no  one  could  be  hindered  to  declare  any  point  of  right  competent  to  him— 
Creditors  of  Balmerino,  1669,  M.  10,421.     The  last-mentioned  case  furnished  another 
analogy  in  support  of  the  pursuers'  title,  as  did  also  the  case  of  Gray,  1711,  M.  8061 
Reference  was  also  made  to  Boss  v.  Governors  of  Heriofs  Hospital,  14th  Febnuiy 
1843,  6  D.  589  (Lord  Cuninghame's  opinion,  p.  609). 

The  defender  answered  that  only  representatives  of  the  deceased  could  sue  an  actioo 
like  the  present — Rodger  i;.  Darroch,  ut  supra ;  and  that  therefore  the  title  of  the  pur- 
suers, who  did  not  and  could  not  represent  Miss  Lobban,  was  bad.  The  nominatioD 
by  the  trustees  was  inept,  they  having  no  power  to  act  so  long  as  the  second  deed  vru 
unreduced. 

At  advising,  the  opinion  of  the  Court  was  delivered  by  the 
Lord  JxraTics-CLERK. — The  questions  raised  in  this  case  are,  no  doubt^  of  some 
difficulty,  but  I  do  not  think  the  result  is  attended  with  difficulty  in  the  shxpe  in 
which  the  action  is  presented.  It  is  an  action  by  persons  who  say  that  they  belong  to 
a  class  favoured  by  a  certain  deed,  under  which  they  might  have  benefited  if  the 
trustees  chose  to  nominate  them,  and  they  also  say  that  the  trustees  did  nominate  them. 
I  shall  assume  that  the  pursuers  are  members  of  the  class  in  question,  and  that  that 
class  is  sufficiently  designed  in  the  deed  to  bring  the  case  within  the  rule  of  Bogb  r. 
Heriot's  Hospital,  and  the  other  cases  referred  to.  I  do  not  think  the  proceedings  d 
the  trustees  in  any  way  aid  the  pursuers,  since,  while  the  other  deed  stands  uniedaeed, 
the  trustees  are  not  entitled  to  do  any  act  in  that  capacity.  But  this  is  not  an  actioB 
against  trustees  to  compel  them  to  execute  their  trust  It  is  a  direct  action  against  a 
disponee  of  the  deceased  to  set  aside  that  disponee's  title,  and  such  an  action  can  obIt 
be  brought  by  a  person  who  has  or  may  have  the  character  of  representative  of  the 
deceased.  This  is  strongly  brought  out  in  the  case  of  Rodger  r.  Darroch,  where  led 
Moncreiff  held  that  the  pursuers  had  no  title  to  sue,  in  respect  they  had  not  confiimed 
as  executor-creditors,  and  so  vested  themselves  with  the  character  of  representatives  of 
the  deceased.  And  Rodger's  case  was  more  favourable  than  the  present,  because  the 
pursuers  here  never  could  be  in  a  position  to  make  up  a  title  in  their  own  persons  as 
representing  the  deceased.  I  do  not  think  the  cases  quoted  by  the  pursuers  give  is 
any  assistance.  The  case  of  Gray  (M.  8062)  was  the  case  of  a  special  legatee,  and  the 
question  arose  in  a  suspension  of  a  charge  given  by  the  executor  upon  the  bond  whidi 
was  the  subject  of  the  legacy  to  the  father  of  the  legatee,  who  was  the  debtor  in  it 
In  the  case  of  the  Creditors  of  Balmerino  (M.  10,421)  the  rubric  is  misleading.  The 
Court  did  not  sustain  the  pursuers'  title  to  reduce,  but  only  their  title  to  pursue  the 
declaratory  conclusions,  which  were  quite  in  a  different  position,  since  no  man  can  be 

creditor  even  of  Miss  Lobban  would  not  be  in  tittUo  to  sue  such  an  action  withont  first 
duly  vesting  himself  with  the  jtu  aeiionis  competent  to  the  defunct — Rodger  v.  Darroch, 
&c.,  2d  June  1831,  9  Sh.  671.  In  the  existing  circumstances  of  the  present  case,  the 
right  of  action  appears  to  be  in  Miss  Loban's  executors;  and  whether  the  pursues 
might  not  be  entitled  to  proceed  in  some  shape,  or  under  some  form  of  action  against 
them,  or  against  her  trustees,  or  against  both  of  these  bodies,  is  a  question  which,  not 
being  now  before  the  Court,  the  Lord  Ordinary  is  not  called  on  to  consider. 

"  It  was  conceded  by  the  pursuers  that  they  could  not  resist  the  defender's  second 
preliminary  plea ;  and  as  the  Lord  Ordinary,  on  the  grounds  which  have  been  indicated, 
is  of  opinion  that  the  defender's  first  plea  is  also  a  good  one,  both  have  been  sustained." 
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pieyented  from  declaring  any  right  which  lawfully  belongs  to  him.  Whether  the 
puTSuera  have  any  other  remedy,  whether  they  can  bring  the  executors  into  the  field 
and  compel  them  to  sue,  or  whether  they  can  in  any  way  compel  them  to  assign  their 
right  to  sue,  I  give  no  opinion.  In  the  circumstances  as  presented  I  concur  with  the 
Lord  Ordinary's  judgment 

Thb  Court,  on  7th  June,  adhered. 

Alexandeb  Morrison,  S.S.C. — George  Andrew,  S.S.C. — Agents. 

IRe/erred  to,  Scott  v.  Craig's  Reps.,  1897,  24  R  462.] 


No.  181.  VIII.  MAOPHEEflON,  912.     28  June   1870.     2d  Div.— Sheriff  of 

Fifeshire,  I. 

David  Mkldrum,  Appellant. — Sol-Gen.  Clark — Balfour, 
William  Horsbrugh,  Respondent. — Monro — Oillespie. 

Road— Interdict— Statute  14-2  Will.  IV.  c.  43  (General  Turnpike  Act),  sec.  80— 
Avenue. — Road  trustees,  for  some  years  prior  to  1868,  used,  for  the  transport  of 
materials,  a  private  road,  which  formed  the  approach  to  il.'d  mansion-house,  and  over 
which  a  neighbouring  proprietor  and  others  had  a  servitude  of  passage.  In  1868  A. 
obtained  a  renunciation  of  the  servitude,  and  then  shut  up  the  road,  on  the  ground 
that  it  was  an  "  avenue  "  in  the  sense  of  the  Act.  Held,  in  an  application  at  the 
instance  of  the  road  trustees,  that  he  was  not  entitled  to  do  so  at  his  own  hand, — 
the  Court  being  of  opinion  that  prior  to  1868  the  road  was  not  an  "avenue"  in  the 
sense  of  sec.  80  of  the  General  Turnpike  Act.  Question,  whether,  tmder  that  section, 
assuming  the  road  to  be  now  an  avenue,  the  use  had  of  it  by  the  trustees  prevented 
the  proprietor  from  claiming  the  statutory  exemption  in  favour  of  "  avenues  "  % 

This  was  an  appeal  from  the  Sheriff-court  of  Fifeshire,  the  appellant  being  Mr. 
David  Meldrum  of  Craigfoodie,  and  the  respondent  being  the  clerk  to  the  road  trustees 
for  the  Cupar  District  of  Fifeshire.  The  proceedings  originated  in  a  petition  presented 
by  the  respondent  craving  the  removal  of  a  certain  wall  erected  by  the  appellant  across 
a  road  which  the  trustees  claimed  right  to  use  for  the  transport  of  road  metal  from 
Craigfoodie  Quarry.  The  question  turned  upon  the  construction  of  the  80th  section  of 
the  General  Turnpike  Act  2  Wm.  IV.  cap.  45,  which  provides  that  road  trustees  may 
take  materials  for  making  or  repairing  the  roads  under  their  charge  "  in  or  out  of  the 
enclosed  land  of  any  person  where  the  same  may  be  found,  and  to  land  or  carry  the 
same  through  or  over  the  ground  of  any  person  (such  materials  not  being  required  for 
the  private  use  of  the  owner  or  occupier  of  such  land,  and  such  land  or  ground  not 
being  an  orchard,  garden,  lawn,  policy,  nursery  for  trees,  planted  walk,  or  avenue  to 
any  house,  nor  enclosed  ground  planted/  as  an  ornament  or  shelter  to  a  house,  unless 
where  materials  have  been  previously  in  use  to  be  taken  by  the  said  trustees),  the  said 
trustees  making  or  tendering  such  satisfaction  for  stones  to  be  used  for  building,  and 
for  the  surface  damage  done  to  the  lands  from  whence  such  materials  shall  be  dug  and 
carried  away,  or  over  or  on  which  the  same  shall  be  carried  or  landed,  as  such  trustees 
shall  judge  reasonable.''  It  was  contended  by  Mr.  Meldrum  that  a  part  of  the  road  in 
question  being  an  avenue  to  Craigfoodie  House,  the  trustees  were  not  entitled  to  use  it 
under  the  above  enactment.  It  was,  on  the  other  hand,  contended  by  the  trustees — 
(1)  That  the  alleged  avenue  to  Craigfoodie  House  was  not  properly  an  avenue,  inasmuch 
as  it  formed  a  common  access  to  the  appellant's  house  and  to  the  lands  of  Wester 
Craigfoodie,  which  had  a  servitude  over  it;  (2)  that,  in  any  view,  avenues  were  only 
exempted  where  there  had  been  no  usage  of  carrying  stones  along  them,  whereas  in  the 
present  case  the  trustees  had  used  the  road  in  question  for  many  years  prior  to  1830, 
and  again  for  the  five  years  from  1863  till  the  raising  of  the  present  question.  Wester 
Craigfoodie  was  in  1868  acquired  by  Mr.  Meldrum  and  a  neighbouring  proprietor  under 
an  arrangement  whereby  the  servitude  in  question  was  discharged. 

The  Sheriff-substitute  (Bell),  and  on  appeal  the  Sheriff  (Mackenzie),  found  for  the 
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trustees,  holding  that  although  the  road  was  in  part  an  ayenue,  it  was  enough  that  it 
had  been  used  by  the  trustees  for  the  purpoee  claimed. 

Mr.  Meldrum  appealed. 

[913]  At  advising,— 

Lord  Cowan. — I  think  there  is  enough  in  the  actual  facts  of  the  case  to  enable  ob 
to  dispose  of  the  appeal  without  inquiring  into  the  meaning  of  the  statutory  provisions. 
My  impression  at  present  is,  that  t^e  Solicitor-General  is  right  in  his  construction  of 
the  statute,  but  on  that  I  reserve  my  opinion.     The  question  is,  whether  Mr.  Meldram 
was  entitled  to  act  as  he  did,  having  regard  to  the  nature  of  this  road  and  to  the  powers 
of  the  trustees  under  the  statute.     The  trustees  have  undoubtedly  a  general  power  to 
carry  materials  across  any  road.     Having  that  general  power,  do  they  excrciBe  it 
wrongfully  when  they  insist  on  having  use  of  this  road  f    It  is  clear  that  they  are 
entitled  to  use  it,  unless  it  is  an  avenue,  and  the  question  truly  resolves  itself  into  this: 
Is  the  road  an  avenue  so  as  to  bring  it  within  the  exception  of  the  statute  t  becanae  it 
is  quite  certain  that  the  statute  does  except  avenues.     Now,  I  cannot  think  this  is  i 
proper  avenue,  and  it  is  sufficient  for  me  that  it  is  not  an  avenue  to  a  mansion-house 
exclusively,  but  is  a  road  which  has  been  used  for  two  properties — Easter  and  Wester 
Craigfoodie.     I  do  not  think  that  is  an  avenue  in  the  sense  of  the  statute,  and  that 
view  is  strengthened  by  the  undoubted  fact  that  this  very  road  was  long  ago  used  for 
the  very  purpose  of  carrying  stones  from  the  quarry  to  the  high  road.     No  donht  this 
use  appears  to  have  ceased  for  a  time,  but  afterwards  (in  1863)  we  find  the  trustees 
again  reverting  to  the  same  quarry  and  resuming  their  use  of  this  road,  which  diej 
continue  to  use  down  to  1868.     Now,  how  was  this  allowed  if  the  road  was  a  proper 
avenue  t    My  view  is  that  it  was  recognised  as  a  proper  road  which  the  trustees  might 
use.     On  this  short  view  of  the  proof  I  think  the  application  of  the  trustees  was  well 
founded.     I  do  not  say  that  Mr.  Meldram  is  precluded  from  bringing  a  dedarator  to 
have  it  found  that  the  road  is  now  an  avenue,  nor  do  I  say  that  he  cannot  now  make  it 
an  avenue ;  but  till  his  right  to  do  so  is  judicially  determined,  the  trustees  are  entitled 
to  continue  to  use  the  road. 

Lord  Bbnholms. — I  take  a  somewhat  different  view  of  the  case,  though  I  arrive  at 
the  same  residt  I  cannot  approve  of  the  ingenious  distinctions  drawn  by  the  SoliGito^ 
General  in  his  construction  of  the  statute.  He  maintained  two  points — (1)  That  the 
sub-exception  introduced  by  the  word  "  unless  "  in  the  important  parenthesis,  of  which 
we  have  heard  so  much,  only  applied  to  the  latter  part  of  that  parenthesis.  My  opinion 
is  that  it  applied  to  the  whole  of  it.  (2)  He  maintained  that  the  words  which  foUov 
the  word  '*  unless  "  apply  only  where  the  trustees  have  been  in  use  to  '*  take  "  matoials 
from  the  particular  place  which  is  in  question.  It  appears  to  me  that  the  meaning  is 
as  if  the  words  had  run  "  unless  there  has  been  a  practice  of  taking  from  or  cairying 
along."  Either  taking  or  carrying,  in  my  view,  is  enough.  But,  at  the  same  lame, 
while  I  think  that  upon  the  statute  the  trustees'  case  is  good,  I  am  also  of  opinion  with 
your  Lordship  that  this  road  is  not  in  proper  sense  an  avenue,  but  a  road  common  to 
the  two  houses  of  Easter  and  Wester  Craigfoodie.  I  think  it  proved  that  it  is  also  an 
accommodation  road  to  other  farms,  and  available  to  those  feuars  who  are  proved  to  be 
entitled  to  have  stones  taken  along  it  from  the  quarry. 

Lord  Nbaves. — I  concur  in  the  result.  I  hold  that  down  to  1868,  whatever  it 
may  be  now,  this  road  was  not ''  an  avenue  "  in  the  sense  of  the  statute.  An  avenue 
does  not  mean  merely  an  access.  It  means  something  to  which  a  pretium  affedumU 
attaches — an  ornamental  road,  of  which  the  proprietor  has  the  complete  and  exclusive 
control,  and  from  which,  as  a  general  rule,  strangers  are  excluded.  In  the  present  case 
it  is  clearly  established  that  the  road,  besides  affording  access  to  the  appellant's  house, 
was  used  as  matter  of  right  by  others  besides  the  appeUant,  and  it  appears  that  another 
property  had  a  servitude  over  it.  That  in  my  view  is  entirely  inconsistent  with  the 
idea  of  its  being  an  avenue  prior  at  least  to  1868.  If  so,  the  trustees  were  up  to  that 
time  legally  entitled  to  use  it  for  the  purposes  of  the  statute.  It  may  be  that  its 
character  is  changed,  and  that  it  is  now  an  avenue.  That  is  a  question  which  is  not 
properly  [914]  before  us.  The  appellant  may  if  he  chooses  bring  a  declarator,  or  in 
some  other  way  obtain  judicial  recognition  of  it  as  being  an  avenue.  All  that  we  are 
at  present  deciding  is,  that  he  had  no  right  to  take  the  matter  into  his  own  hand,  and 
invert  the  possession,  without  judicial  authority.  Whether,  in  order  to  entitle  him  to 
the  exemption  he  claims,  it  will  be  sufficient  for  him  to  shew  the  road  now  to  be  an 
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ayenne,  or  whether  their  previous  use  will  protect  the  trustees  against  the  claim,  is  a 
question  upon  which  I  give  no  opinion. 

The  Lord  Justiob-Glerk  was  ahsent. 

The  Court  affirmed  the  judgments  appealed  against. 
Jardinb  Stodart  &  Frasers,  W.S. — Melville  &  Lindesat,  W.S. — Agents. 


No.  182.  Vin.  Macpherson,  914.    29  June  1870.     1st  Div.— Lord  Ormi- 

dale,  B. 

John  Banking  and  Company,  Pursuers. —  Watson — Asher. 
Alexander  and  Egbert  Tod  (Arrestees)  Defenders. — SoL-Gen'  Clark — 

Duncan. 
Francis  Debono  and  Salvatorb  Barbara  (Principal  Debtors),  Defenders. 

Ship — Freight — Arrestment — Bottomry  Bond — General  Average. — ^The  consignees  of  a 
cargo,  which  was  subject  to  a  claim  for  general  average,  and  was  imported  in  a  vessel 
under  bottomry,  sold  the  cargo  with  a  stipulation  in  the  bought-note  that  the  price 
should  include  freight»  "  the  average  and  bottomry  bond  to  be  for  account  of  and 
settled  by  sellers."  The  bill  of  lading  was  endorsed  to  the  purchasers  of  the  cargo, 
who  retained  part  of  the  price  to  meet  a  balance  of  the  freight.  A  creditor  of  the 
owner  and  of  the  master  of  the  vessel  subsequently  used  arrestments  in  the  hands  of 
the  holders  of  the  bill  of  lading.  Held,  in  an  action  of  forthcoming,  (1)  that  the 
arrestees  were  accountable  for  so  much  of  the  freight  as  remained  in  their  hands  at 
the  date  of  the  arrestment,  without  deducting  the  contents  of  the  bottomry  bond,  to 
which  they  had  not  acquired  right  until  after  the  date  of  the  arrestments ;  and  (2) 
that  the  arrestments  attached  the  amount  due  to  the  ship  for  general  average,  this 
being  a  claim  which  only  arose  when  the  vessel  reached  the  port  of  delivery,  and 
in  which  the  arrestees,  as  then  owners  of  the  cargo,  were  the  sole  debtors,  notwith- 
standing their  arrangement  with  the  sellers. 

John  Ranking  and  Company,  merchants  in  London,  having  raised  an  action  against 
Francis  Debono  and  Salvatore  Barbara,  the  owner  and  master  of  the  ship  Reggente^  for 
payment  of  a  debt  of  £350,  on  6th  March  1869,  used  arrestments  in  the  hands  of  A. 
and  B.  Tod,  mill-masters  in  Leith,  who  held  an  assignation  to  the  bill  of  lading  and 
cargo  of  the  vessel  then  lying  at  Leith,  the  port  of  delivery. 

Ranking  and  Company  having  obtained  decree  in  that  action  against  Debono  and 
Barbara  in  August  1869,  raised  the  present  action  of  forthcoming  against  Messrs.  Tod. 

The  pursuers  averred  that  Messrs.  Tod  were,  at  the  date  of  the  arrestment,  due  to 
the  owner  and  master  of  the  vessel  (1)  a  balance  of  freight ;  and  (2)  a  sum  of  general 
average,  for  which  the  cargo  was  alleged  to  be  liable,  amounting  to  £117. 

Defences  were  lodged  by  Messrs.  Tod,  in  which  they  claimed  deduction  from  the 
freight  of  (1)  the  contents  of  a  bottomry  bond,  amounting  to  £288,  6s.  lid.,  which,  at 
the  date  of  the  arrestment,  belonged  to  Melas  Brothers,  the  original  consignees  in  the 
bill  of  lading;  (2)  interest  thereon,  £25,  19s.,  and  (3)  insurance, — making  in  all 
£332,  14s.  5d. 

The  defenders  denied  liability  for  average,  on  the  ground  that  the  claim  for  average 
arose  at  a  time  when  the  cargo  belonged  to  the  shippers,  Melas  and  Company,  and  that 
by  the  bought-note  they  had  agreed  to  pay  it. 

The  facts  of  the  case  as  ascertained  in  a  proof  were  thus  stated  in  a  note  to  an  inter* 
locutor  of  the  Lord  Ordinary: — ''No  question  has [915]  been  raised  in  this  case  in 
regard  to  the  pursuers'  claim  of  debt,  as  creditors  of  Debono  and  Barbara,  the  owner 
and  master  of  the  Beggente,  as  referred  to  in  the  third  article  of  the  pursuers'  conde* 
scendence.  Nor  has  it  been  disputed  that  the  pursuers  validly  attached  by  arrestment, 
used  in  the  hands  of  the  defenders,  Messrs.  A.  and  R.  Tod,  on  6th  March  1869, 
whatever  sum  was  of  that  date  owing  by  them  to  Debono  and  Barbara. 

*'  The  dispute  relates  entirely  to  the  question,  what  was  the  sum  which  must  be 
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held  to  have  been  owing  by  the  defenders,  Messrs.  A.  and  B.  Tod,  to  Debono  and 
Barbara  on  6th  March  1869.  The  defenders,  Messrs.  A.  and  R  Tod,  contend  that  it 
was  only  19s.  4d.,  as  explained  in  their  statement  of  facts ;  while,  on  the  part  of  the 
pursuers,  it  is  contended  that  it  was  a  much  larger  sum,  consisting  of  a  balance  of  freight, 
and  a  sum  of  general  average. 

"  The  brig  Reggente  of  which  Debono  was  the  owner  and  Barbara  the  master,  arrived 
in  Leith  in  February  1869  with  a  cargo  of  wheat,  which  had  been  previously  purchased 
by  the  defenders,  the  Messrs.  Tod,  from  Messrs.  Melas  Brothers  of  London.  On  that 
purchase  being  effected,  Messrs.  Melas  Brothers  handed  the  bill  of  lading  to  Hanu 
Brothers  of  London,  the  defenders'  agents,  with  an  endorsement  thereon  in  these 
terms, — *  Deliver  the  within  cargo  to  the  order  of  Messrs.  Harris  Brothers  and  Companj, 
with  whom  account  for  your  freight,  as  per  charter-party,  without  recourse  to  ob. 
London,  13th  February  1869.  (Signed)  Melas  Bbothebs.'  And  this  bill  of  lading 
which  is  in  accordance  with  the  charter-party,  was  handed  to  the  defenders  by  their 
agents,  Messrs.  Harris  Brothers  and  Company,  having  been  first  blank  endorsed  by 
them.  The  defenders,  the  Messrs.  Tod,  in  this  way  became  entitled  on  the  one  hand 
to  delivery  of  the  cargo  of  wheat,  and,  on  the  other  hand,  became  liable  for  its  freight^ 
at  least,  so  became  liable  on  taking  delivery  of  the  cargo,  as  immediately  to  be  mentioned 

"  It  appears  from  the  bought-note,  as  well  as  other  evidence,  that  the  price  at  which 
the  defenders  purchased  the  wheat  from  Messrs.  Melas  Brothers  includ^  freight  and 
insurance,  and  that  average  and  the  bottomry  bond  were  'to  be  on  account  of  and  settled 
by  sellers,'  that  is,  Messrs.  Melas  Brothers.  But  Debono  and  Barbara  were  no  parties 
to  this  transaction  between  the  defenders  and  Melas  Brothers,  and  do  not  appear  to  have 
known  anything  of  it  till  after  the  6th  of  March  1869. 

"It  was  in  this  state  of  matters  that  the  cargo  of  the  Reggente  was  disdiaiged 
from  the  vessel,  and  received  by  the  defenders.  According  to  their  own  statement 
(article  3  of  their  statement  of  facts),  the  discharge  of  the  cargo  proceeded  daring  the 
period  between  the  26th  of  February  and  the  6th  of  March,  when  it  was  completed 
That  the  defenders,  as  the  holders  of  the  bill  of  lading  and  receivers  of  the  caigo, 
were  liable  for  the  freight  to  the  master  of  the  Reggente  neither  was  nor  could  be 
disputed  (1  Bell,  p.  547),  whatever  may  be  their  right  of  relief  against  Messrs.  Melas 
Brothers  and  Company.  But  various  questions  were  raised  as  to  the  amount  of 
freight  due  to  the  ship  on  6th  March  1869,  the  date  of  the  pursuers'  arrestment 
That  the  freight  of  the  cargo,  including  gratuity  to  the  master,  amounted  in  all  to 
£828,  Os.  4d.,  independently  of  the  deductions  to  be  immediately  noticed,  and  in 
regard  to  which  the  present  controversy  in  a  great  measure  relates,  has  been  admitted, 
and  as  to  some  of  the  deductions  to  be  made  from  the  £828,  Os.  4d.,  the  parties  are 
also  agreed.  Thus  they  are  agreed  that  to  account  of  the  freight  there  were  paid  by 
the  defenders,  prior  to  the  date  of  the  pursuers'  arrestment,  the  sums  of  £150  and  £50, 
and  afterwards,  with  consent  of  the  pursuers  and  other  arresters,  £29,  all  of  which 
being  deducted  from  £828,  Os.  4d.  leaves  £599,  Os.  4d.  Nor  did  the  pursuers  dispate 
that  there  falls  to  be  [916]  further  deducted  the  sums  of  £200,  being  an  advance  at 
Marianople,  and  £1,  Os.  9d  of  insurance,  which  two  sums  being  deducted  from  £599, 
Os.  4d.  leaves  £386,  198.  7d.,  being  the  balance  of  freight  which,  according  to  the 
pursuers'  contention,  was  attached  by  his  arrestment  on  6th  March  1869. 

"  But  from  the  state  in  reference  to  which  the  defenders  ultimately  settled  with 
the  master  of  the  Reggente  on  9th  March  1869,  it  will  be  seen  that  from  the  freight 
he  then  deducted,  or  in  other  words  gave  credit  for — (1),  a  cash  advance  at  Malta  of 
£20  ;  (2),  a  sum  of  £33,  5s.  lOd.,  being  the  produce  of  a  sale  of  a  portion  of  the  wheat 
at  Malta;  and  (3),  three  sums  of  £288,  6s.  lid.,  £25,  19s.,  and  £18,  8s.  6d,  heing 
the  amount  of  a  bottomry  bond,  with  relative  interest  and  insurance.  It  appears  to 
the  Lord  Ordinary  that  the  £20  and  £33,  Ss.  lOd.  fall  to  be  deducted  from  the  freight 
which  would  otherwise  have  been  due."  .  .  .  (His  Lordship  here  referred  to  certaia 
deductions  which  eventually  were  not  disputed,  leaving  a  balance  of  freight  of  £333, 
138.  9d.) 

"  The  amount  of  the  bottomry  bond  and  relative  charges  stand  in  a  different  position. 
The  bond  has  not  been  produced ;  and  at  any  rate  such  a  bond  had  no  necessary  con- 
nection with  the  freight ;  and  the  charges  regarding  it  according  to  the  only  documents 
in  process  bearing  reference  to  the  matter,  relate  to  a  proper  bottomry  bond,  and  not 
to  anything  else.  The  defenders,  Messrs.  Tod,  were  on  the  6th  of  March,  the  date 
of  the  pursuers'  arrestment,  liable  for  the  freight,  or  what  was  then  due  of  it»  and  in 
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the  present  discussion  with  the  pursuers  the  Messrs.  Tod  are  not,  in  the  Lord  Ordinary's 
opinion,  entitled  to  claim  deduction  for  any  sum,  not  only  not  necessarily  connected 
with  the  freight,  but  which  came  to  form  a  deduction  only  by  an  arrangement  with 
the  master  of  the  Reggente,  entered  into  subsequently  to  the  6th  of  March,  the  date 
of  the  pursuers'  arrestment.  The  question  as  between  the  pursuers  and  the  Messrs. 
Tod  is,  what  was  the  latter  bound  to  pay  to  the  owner  and  master  of  the  Reggente 
as  freight  on  the  6th  of  March,  the  date  of  the  pursuers'  arrestment? 

"  Now,  the  Lord  Ordinary  can  have  no  doubt  that,  of  that  date,  the  owner  and 
master  of  the  Reggente  could  have  insisted  on  payment  of  the  freight  from  the  Messrs. 
Tod,  as  the  parties  to  whom  the  cargo  was  delivered,  irrespective  of  the  bottomry  bond, 
the  amount  of  which  and  relative  charges  had  not,  at  that  date,  been  agreed  to  be 
deducted  or  credited.  It  was  for  the  owner  and  master  of  the  Reggente  themselves 
to  pay  off  the  bottomry  bond  to  the  party  to  whom  it  was  due ;  but  after  the  nexus 
created  by  the  pursuers'  aiTestment,  the  defenders,  the  Messrs.  Tod,  were  not  entitled 
to  defeat  and  destroy  the  legitimate  effect  of  that  nexus  by  any  arrangement  under 
which  they,  or  the  Messrs.  Melas  Brothers,  may  have  paid  the  amount  of  the  bottomry 
bond  and  relative  charges. 

*'So  much  for  the  questions  raised  in  relation  to  the  freight.  But  besides  the 
balance  of  freight  which  the  pursaers  claim  as  having  been  attached  by  their  arrestment, 
they  have  also  maintained  that  the  sum  of  £117,  9s.  lOd.,  as  the  amount  of  general 
average,  was  resting  owing  on  6th  March  1869  by  the  defenders,  the  Messrs.  Tod, 
to  the  Reggente  and  was  consequently  attached  by  their  arrestment.  The  6th,  9th,  and 
10th  articles  of  the  joint  minute  of  admissions  are  of  importance  in  reference  to  this 
matter.  It  is  by  these  articles  mutually  admitted  that  general  average  had  arisen,  that 
the  Messrs.  Tod  had  granted  the  obligation.  No.  32  of  process,  for  tiie  proportion  that 
might  be  found  to  be  payable  in  respect  of  the  cargo,  and  that  this  proportion  has  been 
found  to  be  £117,  98.  lOd.  Now,  there  can  be  no  doubt  that,  in  terms  of  their  express 
obligation,  the  defenders,  the  Messrs.  Tod,  were  owing  that  sum  to  the  [917]  owner 
and  master  of  the  Reggente  on  6th  March  1869,  and,  if  so,  it  must  have  been  attached 
by  the  pxursuers'  arrestment.  And,  independently  of  their  special  obligation,  the  Lord 
Ordinary  holds  that  the  defenders,  as  the  consignees  and  receivers  of  the  cargo,  were 
liable  for  general  average,  whicji  formed  a  lien  over  the  cargo — (1  Bell,  pp.  542-3,  and 
2  Bell,  pp.  99-100,  and  103).  It  may,  indeed,  be  assumed  that  the  defenders  would 
not  have  come  under  the  special  obligation  they  did  if  they  could  have  insisted  for 
delivery  of  the  cargo  without  it.  And  the  Lord  Ordinary  cannot  consider  it  of  any 
importance  that  the  master  of  the  Reggente,  subsequently  to  the  6th  of  March,  got  a 
settlement  of  the  general  average  from  Messrs.  Melas  Brothers,  and  that  the  defenders' 
obligation  therefor  was  then  given  up  and  cancelled.  No  such  subsequent  transaction 
can  be  allowed  to  affect  or  prejudice  the  rights  and  interests  previously  secured  to  the 
pursuers  by  their  arrestment. 

''  It  was  understood  at  the  debate  that  the  Lord  Ordinary  should  not  at  once,  or  till 
parties  were  heard  on  the  subject  of  the  claims,  if  any,  of  the  other  arresting  creditors 
of  the  Reggente,  pronounce  decree  of  furthcoming.  The  parties  will  now,  of  course, 
be  heard  on  that  subject,  and  also  on  the  question  of  expenses  of  process." 

The  Lord  Ordinary,  on  14th  December  1869,  pronounced  the  following  interlocutor : 
— "Finds  it  established,  as  matter  of  fact,  that  on  6th  March  1869  the  pursuers  were 
creditors  of  the  defenders,  Francis  Debono  and  Salvatore  Barbara,  to  the  extent  of  £350 
of  principal,  with  interest  thereof  from  6th  March  1869,  and  £11,  10s.  2d.  of  expenses, 
conform  to  decree  of  this  Courts  of  which  No.  121  of  process  is  an  extract;  and  that 
on  said  6th  March  1869,  when  the  pursuers'  arrestment  was  laid  in  the  hands  of  the 
defenders,  Messrs.  A.  and  R.  Tod,  they  were  indebted  to  the  defenders,  Francis  Debono 
and  Salvatore  Barbara,  in  (1st)  the  sum  of  £333,  13s.  9d.  as  the  balance  of  the  freight 
of  a  cargo  of  wheat,  after  certain  deductions  which  fell  to  be  made  therefrom;  and 
(2dly)  in  the  sum  of  £117,  9s.  lOd.  as  the  amount  of  general  average,  making  together 
the  sum  of  £451,  3s.  7d. :  Finds,  in  these  circumstances,  as  matter  of  law,  that  the 
defenders,  Messrs.  A.  and  K  Tod,  are  bound  and  liable  to  account  for  said  sum  of  £451, 
3s.  7d. ;  but  before  pronouncing  decree  of  furthcoming  for  that  or  any  other  sum 
appoints  the  case  to  be  enrolled,  that  parties  may  be  heard  on  the  effect  of  the  arrest- 
ments, said  by  the  defenders  to  have  been  laid  in  their  hands  by  parties  other  than 
the  pursuers,  and  as  to  the  proceedings,  if  any,  which  the  defenders  propose,  and 
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maintain  they  are  entitled  to  adopt,  in  regard  to  said  arrestments,  as  also  on  the  question 
of  expenses."  * 

The  Lord  Ordinary  subsequently  pronounced  an  interlocutor  appointing  the  defenders 
to  consign  the  amount  decerned  for. 

The  defenders  reclaimed,  and  argued ; — ^The  sum  contained  in  the  bottomry  bond 
was  advanced  to  the  captain,  as  representing  the  owner  of  the  yessel,  to  enable  it  to 
prosecute  the  voyage. 

Such  an  advance,  if  made  by  a  shipper,  implied,  to  a  corresponding  extent,  regsj- 
ment  of  the  freight  due  by  him.t  Messrs.  Melas  were  onerous  endorsees  of  the  bond, 
and  therefore  creditors  for  the  sum  advanced,  and  the  same  right  of  set-off  was  com- 
petent to  them  when  the  bond  became  due,  which  it  did  on  22d  February,  or  at  least 
some  days  prior  to  the  date  of  the  arrestments.  The  obligation  on  Messrs.  MeUs  to 
pay  freight  continued  after  the  cargo  was  delivered  to  the  consignees.  |  They  were, 
therefore,  entitled,  in  virtue  of  such  liability,  either  themselves  to  set  off,  or 
[918]  otherwise  to  authorise  the  defenders,  as  in  their  right  qua  endorsees  under  the 
bill  of  lading,  to  set  off  the  amount  of  the  advance  and  relative  insurance  against  a 
corresponding  amount  of  freight.  This  was  what  had  been  done,  as  evidenced bythe 
provisional  invoice ;  and,  in  the  absence  of  any  allegation  of  fraud,  the  receipt  of  the 
captain  to  the  freight  account  instructed  that  this  arrangement  had  been  acquiesced  in 
by  him  on  behalf  of  the  owner,  and  so  bound  the  latter. 

The  claim  for  average  had  arisen  prior  to  the  sale  of  the  cargo  to  the  defenders^ 
Melas  Brothers  were  at  the  time  owners  of  the  cargo,  and  by  the  terms  of  the  bought^ 
note  had  expressly  undertaken  the  Settlement  of  this  claim.  It  was  a  debt  due  hj 
them,  for  which  the  defenders,  qua  consignees  of  the  cargo,  were  not  liable  at  common 
law.§  The  special  guarantee  given  by  the  defenders  to  the  captain  was  never  acted 
on,  and  was  expressly  given  up  by  the  latter,  by  the  return  and  cancellation  of  the 
document. 

Even  if  the  defenders  were  due  the  ship  this  claim  for  average,  they  must  on  this 
footing  get  credit  for  the  sum  in  the  bottomry  bond;  for  this  sum  was  an  advaDoe 
applied  in  payment  of  the  very  repairs  on  which  the  claim  for  average  arose. 

Argued  for  the  pursuers ; — ^The  alleged  arrangement  between  Messrs.  Melas  and 
the  defenders  as  to  the  deductions  from  freight  to  be  made  by  the  latter  was  one  to 
which  the  pursuers  were  no  parties,  and  which  was  not  in  any  way  binding  on  them. 
As  consignees  of  the  cargo  the  defenders  were  liable  to  the  ship  in  the  amount  of  the 
freight  due ;  ||  and  the  same,  without  deduction  of  the  bottomry  bond  or  insurance,  was 
a  debt  due  by  them  to  the  ship  as  at  6th  March,  and  was  validly  attached  by  the 
arrestments  then  used  by  the  pursuers. 

As  to  the  average,  it  was  a  claim  which  attached  to  the  cargo,  and  was  due  bj 
the  defenders  as  ultimate  consignees,  notwithstanding  the  claim  arose  while  the  wheat 
was  the  property  of  Melas  Brothers.ir 
At  advising, — 

Lord  Prksident. — ^No  objection  is  raised  to  the  debt  of  the  pursuers.  Thej  have 
an  unquestionably  good  debt  against  Debono  and  Barbara,  and  for  the  purpose  of 
securing  it  they  used  arrestments  on  6th  March  1869  in  the  hands  of  Messrs.  Tod. 
The  question  is,  what  was  then  owing  by  Messrs.  Tod  to  Debono  and  Barbara!  Messrs. 
Tod  had  become  owners  of  the  cargo  of  the  Reggente  by  endorsement  of  the  bill  of 
lading.  The  ship  arrived  at  Leith  on  22d  February  1869,  and  the  bill  of  lading  which 
was  in  their  hands  bore  that  Mr.  Pietro  M.  Calogera  had  shipped  at  the  port  of 
Marianople,  on  board  the  Reggente^  the  goods  named  as  at  foot,  &c,  and  the  master 
thereby  promises  to  consign  tiiem  against  his  freight,  which  will  be  paid  to  him 
according  to  the  condition  stipulated  in  his  charter-party  (that  condition  being,  that  the 
freight  is  to  be  payable  in  cash  to  the  master,  at  die  port  of  discharge,  on  delivery  of 
the  cargo).  This  bill  of  lading  was  specially  endorsed  to  Harris  Brothers  in  ^ese 
words : — ''  Deliver  the  within  cargo  to  the  order  of  the  Messrs.  Harris  Bros,  and  Coy., 

*  The  note  above  quoted  was  appended  to  this  interlocutor. 

t  The  "John,"  3  Rob.  Ad.  Rep.  170. 

X  Maude  and  Pollock,  293-4. 

§  Scaif e  v.  Tobin,  3  B.  and  Ad.  523 ;  Parke  on  Ins.  532. 

II  Callendar  v.  Cavan,  Dec.  8,  1853,  16  D.  146. 

IT  2  Bell's  Com.  99 ;  Abbott  on  Ship.  374. 
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with  whom  account  for  your  freight,  as  per  charter-party,  without  recourse  to  us. 
London,  13th  Feb.  1869.  (Signed)  Melas  Brothers.''  And  then  Harris  Brothers, 
who  were  the  brokers  of  Messrs.  Tod,  blank  endorsed  it,  and  handed  it  to  them.  With 
this  bill  of  lading  in  their  hands,  Messrs.  Tod,  on  the  arrival  of  the  vessel  at  Leith, 
demanded  delivery  of  the  cargo.  But  of  course  they  had  to  arrange  for  payment  of 
the  freight,  and  also  of  a  contribution  to  general  average,  on  account  of  damage  sustained 
during  Uie  voyage. 

The  first  question  determined  by  the  Lord  Ordinary,  and  in  regard  to  which 
[919]  ^^^  reclaiming  note  has  been  presented,  is  as  to  the  manner  in  which  the  account 
for  freight  is  to  be  stated — in  other  words,  how  much  was  owing  by  the  Messrs.  Tod 
to  the  master  and  owners  on  6th  March  1869.  The  total  freight  was  £828,  Os.  4d., 
from  which  there  were  certain  deductions  to  be  made  which  are  not  disputed,  amounting 
in  all  to  £494,  6s.  7d.,  leaving  a  balance  of  £333,  13s.  9d.  The  Lord  Ordinary  has 
held  that  to  be  the  sum  due  as  freight  by  the  defenders,  the  arrestees,  to  the  common 
debtors,  at  the  above  date.  But  Messrs.  Tod  propose  to  deduct  from  that  sum  three 
other  payments,  which  stand  in  a  peculiar  position.  They  are  stated  in  an  account  of 
date  9th  March  1869,  and  consist  of  (1)  the  contents  of  a  bottomry  bond,  amounting 
to  £288,  6s.  lid.;  (2)  interest  thereon  at  9  per  cent.  £25,  19s.;  and  (3)  insurance, 
£18,  8s.  6d. — ^making  in  all,  £332,  14s.  5d.  If  these  deductions  were  sustained,  no 
freight  at  all  was  due  by  the  defenders  on  6th  March,  save  to  the  extent  of  198.  4d. 
Now,  the  right  of  the  defenders  to  make  these  deductions,  if  they  had  paid  the  freight 
on  6th  March,  depended  on  whether  the  master  and  owner  were  then  bound  to  receive 
the  freight,  subject  to  these  deductions;  and  I  am  of  opinion  that  they  were  not. 
Messrs.  Tod  were  not  creditors  in  the  bottomry  bond,  and  it  is  quite  apparent,  in  the 
contract  of  sale  of  the  cargo  that  it  was  not  meant  that  they  should  have  any  concern 
in  it,  for  that  was  expressly  stipulated.  If  so,  how  could  they  be  entitled  to  set  off 
that  debt  against  the  freight  which  was  due  ?  There  was  no  concursus  debiti  et  crediti^ 
and  therefore  they  could  not  set  off  the  one  against  the  other.  They  did  so,  however, 
with  consent  of  the  master  and  owners  of  the  ship,  three  days  after  the  arrestments. 
If  this  had  been  done  before  the  arrestments,  there  would  have  been  nothing  in  their 
hands  to  arrest.  But  when  the  arrestments  were  used,  the  freight  was  in  their  hands, 
and  therefore  they  were  unquestionably  debtors  for  the  amount  of  the  freight,  and  not 
creditors  in  the  bottomry  bond. 

That  sufficiently  disposes  of  the  first  question. 

But  it  is  further  said  that  the  Messrs.  Tod  were  owing  at  the  same  date,  6th  March 
1869,  £117,  as  the  contribution  of  the  cargo  to  general  average,  and  the  Lord  Ordinary 
has  given  effect  to  that  contention.  Now,  it  is  maintained  on  their  behalf,  that  though 
they  might  be  liable  for  that  sum  because  they  received  the  cargo,  and  were  the  owners 
of  it,  yet  there  was  another  party,  Melas  Brothers,  who  were  also  liable  for  that  debt, 
and  the  master  having  received  payment  from  them,  that  sum  cannot  be  any  longer 
due  by  Messrs.  Tod,  and  no  balance  remains  in  their  hands ;  and,  at  any  rate,  if  Melas 
Brothers  paid  this  debt  out  of  their  own  funds,  it  has  been  extinguished. 

If  it  were  a  sound  proposition  in  point  of  law,  that  this  was  a  debt  due  to  the  ship, 
in  which  there  were  two  proper  debtors,  Melas  Brothers  and  Messrs.  Tod,  there  would 
be  a  great  deal  in  that  contention,  because,  when  a  creditor  arrests  a  debt  due  by  two 
separate  debtors,  I  should  say  the  arrestment  was  in  great  peril  if  it  were  not  used 
in  the  hands  of  both.  But  the  question  is,  whether,  when  the  cargo  arrived  at  Leith, 
and  was  ready  for  delivery,  anybody  was  liable  for  the  contribution  to  general  average 
except  the  owners  and  consignees  of  the  cargo.  I  am  of  opinion  that  they  were  the 
sole  debtors,  and  that  Melas  Brothers  were  not  debtors  in  that  obligation;  and  this 
is  apparent  from  the  very  nature  of  the  debt.  No  doubt  it  arises  originally  from  the 
misfortune  which  caused  the  loss,  and  the  loss  takes  the  form  of  expenses  for  repairs. 
But  the  liability  of  anybody  personally  for  it  does  not  arise  till  the  vessel  arrives  at 
the  port  of  discharge,  and  is  ready  to  deliver  the  cargo ;  because,  if  she  never  arrives, 
nobody  can  be  called  on  to  pay.  The  liability  for  general  average  does  not  come  into 
existence  till  the  vessel  arrives.  What,  then,  is  the  state  of  property  in  the  cargo  on 
the  ship's  arrival  ?  It  has  been  duly  transferred  by  bill  of  lading  to  Messrs.  Tod,  who 
alone,  as  endorsees  of  the  bill,  have  right  to  it,  and  then  for  the  £rst  time  that  debt  for 
general  average  becomes  payable  by  them  as  owners  of  the  cargo,  and  by  nobody  else. 

I  think,  therefore,  that  the  Lord  Ordinary  has  rightly  disposed  of  that  part  of  the 
case  also,  and  on  the  whole  I  am  for  adhering  to  his  iuterlocutor. 
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Fortunately,  though  Messrs.  Tod  are  liable  for  this  sum,  they  have  stiH  iheir 
recourse  against  Melas  Brothers,  and  there  can  be  no  difficulty  in  adjusting  the 
[920]  niatter,  while  Melas  Brothers  have  preserved  their  recourse  for  reimbursement 
by  the  form  of  the  receipts  they  have  taken. 

LoBD  Dbas  and  Lord  Ardmillan  concurred. 

Lord  Kinloch. — ^There  are  two  points  raised  in  this  case.  The  first  r^ardstbe 
amount  of  freight  due  by  Messrs.  Tod ;  the  second  the  contribution  to  general  average. 

As  regards  the  first,  assuming  that  the  bottomry  bond  and  its  incident  circmnstanoes 
are  properly  in  evidence  before  us  (which  is  doubtful),  the  question  is,  whether,  on  the 
6th  March  1869,  the  day  when  the  arrestment  was  used,  Messrs.  Tod  were  liable  in 
payment  of  the  whole  freight,  or  only  of  the  freight  subject  to  the  deduction  of  <^e 
contents  of  the  bottomry  bond.  I  consider  that  question  convertible  with  this  others 
whether  there  was  compensation  in  their  person  on  the  bottomry  bond  at  the  date  of 
the  arrestment,  and  it  seems  to  me  clear  that  there  was  not.  They  were  not  creditors 
in  the  bond,  nor  had  ever  acquired  it  for  their  own  behoof.  They  had  simply  under- 
taken to  Melas  Brothers  the  charge  as  their  agents  of  recovering  its  amoimt  from  the 
shipowner.  If,  before  the  6th  March,  they  had  made  the  arrangement  which  they 
ultimately  made  with  the  shipmaster,  for  retention  of  the  amount  from  the  freight, 
the  result  might  have  been  different,  but  that  arrangement  was  not  made  till  thr» 
days  after  the  arrestment,  and  could  not  affect  the  nexus  previously  laid  on  the 
undiminished  amount  of  the  entire  freight.  As  regards  this  point,  therefore,  I  oonem 
with  the  Lord  Ordinary. 

On  the  second  point  we  had  a  good  deal  of  ingenious  argument,  but  the  case,  in 
my  apprehension,  resolves  itself  into  a  very  narrow  compass.  The  shipowner  was 
clearly  entitled  to  hold  the  cargo  till  he  got  payment  of  the  general  average.  Messrs. 
Tod  gave  him  an  express  undertaking  to  pay  the  amount,  they  getting  delivery  of  the 
goods.  They  thereby  bound  themselves  to  the  shipowner  for  the  sum  by  a  direct 
personal  obligation.  This  being  so,  the  arrestment  takes  place,  and  attaches  in  thdi 
hands  the  sum  so  indebted  by  them  to  the  shipowners.  It  is  now  said  that  the  effect 
of  this  arrestment  is  destroyed  by  the  proceeding  of  Melas  Brothers  sometime  after,  in 
paying  the  average  to  the  shipowners.  I  cannot  so  hold.  It  may  be  that,  under  the 
contract  of  sale  of  the  cargo,  there  was  a  claim  of  relief  by  Messrs.  Tod  a^inst  Meks 
Brothers  for  the  amount  of  average  which  might  be  paid  by  them,  either  to  the  ship- 
owner or  his  arresting  creditors.  But  this  claim  belonged  to  Messrs.  Tod,  and  ms 
enforceable  against  Melas  Brothers  only  at  their  instance.  The  shipowner  had  no  light 
to  go  to  get  the  money  from  Melas  Brothers,  and  could  only  do  so  for  the  purpose 
of  endeavouring  to  defeat  the  arrestment.  Melas  Brothers  had  full  notice  of  die 
arrestment  used  against  the  shipowner  in  the  hands  of  Messrs.  Tod.  They  had  no 
personal  interest  to  pay  to  one  person  more  than  another ;  and  their  act  in  paying  the 
shipowner,  to  the  intent  of  defeating  the  arrestment,  cannot,  I  think,  more  tiian  the 
act  of  the  shipowner  himself,  affect  the  previously  existing  position  of  the  arresting 
creditors  and  Messrs.  Tod. 

It  may  be  that  Melas  Brothers  continued,  notwithstanding  this  act^  liable  to  Messrs. 
Tod  as  before,  but  with  this  question  we  are  not  now  concerned. 

On  this  simple  ground,  and  without  entering  into  nicer  questions,  I  am  of  opinion 
that,  on  this  point  also,  the  interlocutor  of  the  Lord  Ordinary  should  be  adhered  ta 

The  following  interlocutor  was  pronounced: — '* Adhere  to  the  interlocutor,  and 
refuse  the  reclaiming  note,  with  the  variation  that  the  consignation  ordered  by  the 
interlocutor  of  the  Lord  Ordinary  shall  be  made  within  eight  days  from  this  date: 
Find  the  arrestees  (reclaimers)  liable  in  additional  expenses,  and  remit,"  &c. 

Murdoch,  Botd,  &  Hendbrson,  S.S.G. — H.  Buchan,  S.S.C. — ^Agents. 
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No.  183.  VIII.  Macpherson,  921.     29  June  1870.     Bill-Chamber,  2d  Div.— 

Lord  Mackenzie,  K. 

Rbv.  Wiluam  Fergusson  Wight,  Complainer. — Sol-Gen.  Clark — 

Mair — J.  Oibson. 
Presbytery  of  Duneeld,  and  General  Assembly  of  the  Church  of 

Scotland,  Respondents. — Lee — Kirmear. 

Churchy  Courts  of — Jurisdiction — Ecclesiastical  Offence — Suspension. — A  minister  of 
the  Established  Church  was  served  by  his  Presbytery  with  a  libel  charging  him 
with  ''  fornication,  as  also  indecent  and  scandalous  familiarity  by  a  minister  of  the 
gospel  with  a  woman."  He  pled  guilty  to  '^  scandalous  familiarity  with  a  woman," 
but  denied  fornication  or  indecent  familiarity.  The  Presbytery,  in  February  1870, 
accepted  his  plea,  and  suspended  him  for  six  months.  On  the  petition  of  five  of 
his  elders,  who  had  not  appeared  in  and  were  not  parties  to  the  proceedings  before 
the  Presbytery,  the  Greneral  Assembly,  held  in  May  1870,  found  that  the  proceedings 
of  the  Presbytery  in  accepting  the  plea  without  disposing  of  the  charges  in  the  libel 
were  irregular,  and  ordained  them  to  proceed  with  the  libel.  The  minister  presented 
a  suspension  of  this  judgment  of  the  Assembly,  on  the  grounds  (1)  that  it  was 
incompetent  for  the  petitioners,  who  were  not  parties  to  the  proceedings  of  the 
Presbytery,  to  apply  to  the  Assembly  by  petition ;  and  (2)  that  having  been  tried 
and  sentenced  by  a  competent  Court,  and  undergone  more  than  one-half  of  his 
sentence,  the  Assembly  exceeded  their  jurisdiction  in  ordering  him  to  be  tried  again 
on  the  same  libel.  Held  that  the  proceedings  complained  of  were  within  the 
exclusive  spiritual  jurisdiction  of  the  Church  Courts,  and  could  not  be  reviewed 
by  the  Court  of  Session. 

This  was  a  note  of  suspension  and  interdict  at  the  instance  of  the  Rev.  Mr.  Wight 
of  Auchtergaven  to  suspend  certain  judgments  of  the  General  Assembly  of  the  Church 
of  Scotland,  and  interdict  the  Presbytery  of  Dunkeld  from  carrying  them  into  effect. 

The  circumstances  were  thus  stated  by  the  Lord  Ordinary  (Mackenzie): — "The 
leading  facts  stated  in  the  note  of  suspension  and  interdict  for  the  complainer,  who 
is  minister  of  the  parish  of  Auchtergaven,  in  the  Presbytery  of  Dunkeld,  are  to  the 
following  effect: — On  14th  December  1869  the  Presbytery  of  Dunkeld  served  a  libel 
upon  the  complainer,  in  which  he  was  charged  with  '  fornication,  as  also  indecent  and 
scandalous  familiarity  by  a  minister  of  the  gospel  with  a  woman,  to  the  disgrace  of  the 
sacred  profession  of  a  minister.'  On  30th  December  1869  the  complainer  lodged 
answers,  in  which  he  objected  to  the  relevancy,  and,  on  the  merits,  pleaded  not  guilty ; 
and  on  4th  January  1870  the  libel  was  found  relevant,  and  a  committee  of  the 
Presbytery  appointed  to  confer  with  the  complainer,  and  to  endeavour  to  bring  him 
to  a  confession.  This  committee  dealt  with  the  complainer,  and  he  acknowledged, 
in  regard  to  the  charges  in  the  libel,  that  he  had  been  guilty  of  that  part  of  the 
alternative  charge  which  accused  him  of  scandalous  familiarity  with  a  woman  unbecom- 
ing the  character  of  a  minister  of  the  gospel,  expressly  denying,  however,  on  soul  and 
conscience,  fornication  or  indecent  familiarity,  and  he  also  declared  his  deep  contrition 
for  having  so  acted,  and  his  willingness  to  submit  himself  to  the  censure  of  the 
Presbytery.  This  was  reported  to  the  Presbytery,  and  on  1st  February  1870  the 
report  of  the  committee  was  taken  into  consideration,  and  the  complainer  being  at 
the  bar,  pleaded  guilty  to  the  charge  of  scandalous  familiarity  as  libelled.  The 
Presbytery  thereupon,  by  a  majority,  received  the  complainer's  acknowledgment  with- 
out proceeding  further  in  the  prosecution  of  the  libel,  suspended  him  from  the  discharge 
of  his  ministerial  duties  for  the  period  of  six  months,  and  admonished  him,  and  fixed 
the  amount  to  be  paid  to  an  assistant  to  discharge  the  duties  of  the  cure  during  the 
said  period  at  £b5.  The  complainer  avers  that  intimation  was  also  made  to  him  that 
the  libel  quoad  [922]  ultra  had  been  abandoned.  He  also  avers  that  no  appeal  or 
complaint  having  been  taken  to  the  Synod,  the  sentence  and  judgment  of  the 
Presbytery,  '  by  the  laws  and  practice  of  the  Church,  became  final ' ;  and  that  he  has, 
in  accordance  with  the  terms  of  his  sentence,  performed  no  ministerial  duty  since  the 
date  of  his  suspension,  and  has  paid  to  the  clerk  of  the  Presbytery  the  foresaid  sum 
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of  £55  for  the  assistant  who  is  discharging  the  duties  of  the  cure.    The  complainer 
further  avers  that  a  petition  was  presented  at  the  meeting  of  the  General  Assembly 
of  the  Church  of  Scotland,  held  in  May   1870,  by  five  elders  of  the  parish  of 
Auchtergaven,  who  had  not  appeared  in  and  were  not  parties  to  the  proceedings 
before  the  Presbytery,  in  which  they  prayed  the  Greneral  Assembly  to  take  the  foresaid 
judgment  of  the  Presbytery  into  their  consideration,  and  thereafter  to  do  in  the 
premises  what  should  seem  right  and  just  in  the  interest  of  religion  and  morahty  for 
the  parish  and  church ;  that  on  24th  May,  the  petition  having  been  a  second  tune 
called,  counsel  for  the  complainer  objected  to  its  competency,  and  was  heard,  and  Hut 
the  Greneral  Assembly  found  'that  the  proceedings  of  the  Presbytery  are  alleged  to 
have  been  tainted  by  irregularities';  'that  in  the  special  circumstances  alleged  the 
matter  has  been  properly  and  competently  brought  under  the  notice  of  the  General 
Assembly,'  appointed  intimation  to  the  Presbytery,  ordained  them  to  appear  at  the 
bar  on  27th  May,  and  continued  the  cause  to  that  day ;  that  on  27th  May  the  caiue 
was  remitted  to  a  committee ;  and  that  on  30th  May  1870,  parties  having  been  heard, 
the  General  Assembly  found  '  that  the  proceedings  of  the  Presbytery  of  Dunkeld,  in 
accepting  a  certain  acknowledgment  by  Mr.  Wight  as  a  confession  of  guilt,  and  in 
sentencing  him  to  punishment  thereupon,  without  disposing  of  the  charges  in  the 
libel  which  they  had  served  on  Mr.  Wight^  to  both  of  which  Mr.  Wight  pleaded  not 
guilty,  were,  on  the  face  of  the  said  proceedings  themselves,  irregular,  contrary  to  the 
laws  and  practice  of  the  Church,  and  altogether  null  and   inept ;  ordain  the  said 
Presbytery  now  to  proceed  forthwith  in  the  discharge  of  the  duties  undertaken  by 
them  in  beginning  the  said  process  against  a  minister  of  the  gospel,  and  that  in 
conformity  to  the  laws  of  the  Church,'  and  reserved  to  the  complainer  'his  whole 
objections  and  pleas  to  the  said  libel,  or  such  other  proceedings  as  the  Presbytery  maj 
adopt'    On  this  statement  the  complainer  prays  that  the  judgments  or  deliverances 
of  the  General  Assembly  of  the  24th  and  30th  May  1870  be  suspended,  and  interdict 
granted  against  the  Presbytery  proceeding,  in  accordance  with  these  judgm^ts,  to 
revive  or  reopen  the  process  of  libel  served  by  the  Presbytery  upon  the  complainer." 

The  complainer  pleaded; — (1)  The  complainer  having  tendered  a  proper  plea  to 
part  of  the  charge  preferred  against  him  in  the  libel,  and  such  plea  having  been 
accepted  by  the  Presbytery,  and  judgment  having  been  pronounced,  and  sentence  passed 
upon  him,  without  complaint  or  appeal,  and  he  having  submitted  to  said  sentence,  and 
undergone  the  greater  period  of  the  term  of  suspension,  it  is  incompetent  for  the 
Presbytery  to  proceed  to  try  him  again  upon  the  same  libel,  or  for  alleged  offences 
covered  by  that  libel.  (2)  It  was  ultra  vires  of  the  General  Assembly,  according  to 
their  own  constitution  and  laws  as  an  ecclesiastical  Court,  upon  the  terms  of  and  form 
of  proceeding  in  the  petition  of  the  elders  of  Auchtergaven  presented  to  them,  to  take 
the  same  into  consideration,  and  to  direct  the  said  Presbytery  of  Dunkeld  to  reopen 
the  case  against  the  complainer.  (3)  The  complainer  having  after  libel  for  alleged 
offences  undergone  trial,  and  received  sentence  of  a  competent  Court,  and  the  judgment 
of  that  Court  become  final,  it  is  contrary  to  the  law  of  Scotland  that  he  should  be  tried 
again  before  that  Court  for  the  same  alleged  offences.  (4)  The  said  deliverances  of 
the  General  Assembly,  which  are  in  their  [9231  manner  and  operation  in  violation 
of  the  constitution  and  laws  of  the  Church  and  the  laws  of  the  realm,  commit  an 
infringement  of  the  complainer's  civil  rights,  and  are  in  excess  of  the  powers  of  the 
Courts  of  the  Church,  and  unjust  and  oppressive,  and  they  ought  to  be  suspended 
by  the  Supreme  Civil  Court;  and  the  persons  defending  the  same  ought  to  he 
found  liable  in  expenses  to  the  complainer. 

The  respondents,  the  General  Assembly,  contended ; — (1)  It  was  not  denied  that 
this  case  referred  to  an  ecclesiastical  offence,  and  in  questions  as  to  ecclesiastical  offences 
the  Church  Courts  were  supreme.  The  Court  of  Session  might  inquire  whether  a 
certain  matter  was  civil  or  spiritual,  but  if  spiritual,  the  Church  Courts  were  the  sole 
judges  of  their  own  jurisdiction  and  practice.  In  regard  to  spiritual  matters,  of  which 
a  case  of  discipline  was  one,  the  Church  Courts  had  a  jurisdiction  quite  independent  of 
the  civil  Courts.  The  Assembly  decided  that  petition  was  a  competent  mode  of  bringing 
this  case  of  discipline  before  them,  and  of  that  they  were  the  sole  judges.  They  had  in 
several  instances  departed  fr(»n  their  usual  forms  of  process.  In  1838  a  minister  having 
appeared  in  the  Assembly  in  an  intoxicated  condition,  they  called  him  at  once  to  the  bar 
without  requiring  his  Presbytery  to  proceed  against  him  by  libel.  And  in  another  case, 
where  Sk/ama  damosa  had  gone  abroad  about  ^e  minister  of  Whitesome,  the  Presbjtexy 
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of  Chirnside,  upon  his  acknowledging  his  guilt,  censured  him  and  suspended  him  for 
six  months.  The  Synod  of  Merse  and  Teviotdale  having  appointed  a  committee  to 
examine  the  records  of  Presbyteries,  that  committee  reported  that  the  Presbytery  of 
Chimside  should  have  proceeded  by  libel,  and  the  Synod  ordered  the  Presbytery  to 
proceed  in  that  way.  On  appeal,  the  Assembly  affirmed  the  decision  of  the  Synod, 
although  the  minister  had  already  suffered  a  sentence  of  suspension.  If  procedure  by 
petition  was  incompetent,  a  dereliction  of  duty  or  an  error  on  the  part  of  a  Presbytery, 
although  appearing  ex  facie  of  their  proceedings,  could  not  be  amended.  The  parish- 
ioners, not  being  members  of  the  Presbytery,  had  no  right  of  appeal.  They  could  not 
go  to  the  Court  of  Session,  for  they  would  be  told, "  You  have  a  competent  comrt  of 
review  in  the  Assembly,  and  they  are  the  only  judges  of  such  a  question."  (2)  The 
Assembly  decided  that  the  complainer  had  not  tholed  an  assize,  and  they  were  the  only 
judges  of  that.*  The  charge  to  which  the  complainer  pled  guilty  was  not  in  the  libel, 
and  he  had  never  been  tried  on  the  libel  at  all.  There  was  thus  on  the  face  of  the 
proceedings  of  the  Presbytery  a  nullity,  which  the  Assembly  were  bound  to  rectify.  If 
there  was  a  nullity,  no  acquiescence  could  bar  the  Assembly  from  rectifying  it. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  Having  considered  the  note  of 
suspension  and  interdict,  and  heard  counsel  thereon,  and  on  the  caveat  lodged  for  the 
respondents,  the  Bev.  George  Ritchie  and  others,  as  representing  the  General  Assembly 
of  the  Church  of  Scotland,  refuses  the  note,  and  finds  the  complainer  liable  in 
expenses,"  &c  f 

♦  Campbell  v.  Presbytery  of  Kintyre,  Feb.  21,  1843,  5  D.  657;  Lockhart  r. 
Presbytery  of  Deer,  July  5,  1851,  13  D.  1296;  Paterson  v.  Presbytery  of  Dunbar, 
March  9,  1861,  23  D.  720. 

t  "  Note. — (After  the  narrative  of  the  facts  given  above) — It  was  not  disputed  by 
the  complainer  that  the  offence  with  which  he  was  charged  was  an  ecclesiastical  offence, 
and  that  it  was  properly  brought  before  the  Presbytery  against  him.      The  General 
Assembly  is  the  Supreme  !Bcclesiastical  Court  in  Scotland.     The  judgments  complained 
of  were  therefore  pronounced  by  the  Supreme  Ecclesiastical  Court  on  a  person  subject 
to  their  jurisdiction  in  a  cause  strictly  ecclesiastical.     The  complainer  prays  for  suspen- 
sion of  these  judgments,  [92C  ^^^  interdict  against  their  being  carried  out ;  and  the 
grounds  on  which  he  does  so  are,  that  the  proceedings  before,  and  the  sentence  of,  the 
Presbytery  were  at  an  end  and  final;   that  he  has  suffered  nearly  the  whole  of  the 
punishment  imposed,  and  that  no  man  was  bound  to  thole  an  assize  twice ;  that  the 
elders  on  whose  petition  the  General  Assembly  proceeded  were  not  parties  to  the  libel 
before  the  Presbytery,  and  made  no  appearance  there ;  that  there  was  no  process  before 
the  General  Assembly;    and  that  the  judgments  and  proceedings  of  the  General 
Assembly  were  in  excess  of  their  jurisdiction,  grossly  irregular,  and  contrary  to  the  laws 
and  constitution  of  the  Church.     The  Lord  Ordinary  is  not  aware  of  any  authority  for 
holding  that  the  General  Assembly  exceeded  their  jurisdiction  in  the  matters  complained 
of,  and  the  complainer  did  not  cite  any  statute  or  other  authority  to  that  effect.     There 
has  been,  so  far  as  he  can  see,  no  excess  of  powers  or  disregard  of  statutory  provisions. 
It  appears  to  the  Lord  Ordinary  that  the  whole  matter  was  within  the  jurisdiction  of 
the  Church  Courts,  and  if  so,  then  the  only  other  question  is,  whether  or  not  the  General 
Assembly  proceeded  correctly,  and  acted  rightly  in  sustaining  the  competency  of  the 
petition  of  the  elders,  and  pronounced  judgment  according  to  the  laws  and  practice  of 
the  Church.     The  Lord  Ordinary  considers  that  this  was  a  question  of  ecclesiastical  law 
and  procedure,  of  which  it  was  the  exclusive  province  of  the  Greneral  Assembly  to 
judge,  and  with  which  the  Court  of  Session  has  no  right  to  interfere.     If  this  Court 
were  to  do  so,  it  would  simply,  it  is  thought,  be  reviewing  the  proceedings  of  the 
Supreme  Ecclesiastical  Court  in  a  matter  and  in  procedure  purely  ecclesiastical.     The 
answers  to  the  objections  stated  by  the  complainer  to  the  procedure  and  judgment  of  the 
General  Assembly  all  depend  upon  the  law  and  practice  of  the  Church,  of  which  the 
complainer  is  a  minister ;  and  the  General  Assembly,  after  hearing  parties,  and  consider- 
ing these  objections,  pronounced  judgment  thereon.     The  Lord  Ordinary  is  of  opinion 
that  the  Court  of  Session  has  no  right  to  review  or  interfere  with  that  judgment. 
Further,  there  was  reserved  by  the  judgment  of  30th  May  to  the  complainer  his  whole 
objections  and  pleas  to  the  foresaid  libel,  or  such  other  proceedings  as  the  Presbytery 
may  adopt.     If  the  law  and  practice  of  the  Church  be  as  stated  by  the  complainer,  he 
will  have  an  opportunity  of  stating  it  to  the  Church  Courts,  who  have  the  sole  cognis- 
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[924]  ^®  complainer  reclaimed,  and  aigaed ; — (1)  The  petitionen  not  haTing  beea 
parties  to  the  proceedings  in  the  Presbjtery,  and,  separaHmf  not  having  dissented  oi 
appealed  either  to  the  Synod  or  the  Assembly  from  the  judgment  of  the  Presbyteiyi 
their  petition  to  the  General  Assembly  was  incompetent  (2)  The  complainer  having 
been  tried  and  sentenced  by  a  competent  Court,  and  having  undergone  the  greater  part 
of  his  sentence,  the  Assembly  exceeded  their  jurisdiction  in  ordering  him  to  be  tried 
again  on  the  same  libel.  No  one  was  bound  to  thole  an  assize  twice.  It  was  competent 
to  the  Presbytery  to  accept  the  complainer's  confession  to  part  of  the  libel,  and  abandon 
the  remainder.  The  complainer's  plea  was  a  good  plea.  There  was  no  distinction 
between  "  indecent "  and  "  scandalous "  familiarity  in  a  minister  of  the  gospel  with  a 
woman ;  but  if  the  libel,  as  it  originally  stood,  did  not  contain  a  specific  charge  of 
*^  scandalous  "  familiarity,  it  was  practically  amended  by  the  Presbytery  accepting  Uie 
complainer's  plea  to  that  charge.  This  was  not  a  mere  question  of  procedure,  it  wae  a 
question  of  excess  of  jurisdiction.  The  Church  Courts  had  a  regular  form  of  proceas, 
and  were  not  entitled  to  [925]  hreak  it*  They  could  not,  for  example,  at  once  depoae 
a  minister,  but  were  bound  to  proceed  by  libel.  If  irregularities  were  committed  by 
the  Presbytery,  the  Assembly  might  have  censured  them,  but  were  not  entitled,  on 
account  of  the  Presbytery's  irregularities,  to  try  the  complainer  twice  on  the  same 
charges.  They  therein  exceeded  their  jurisdiction,  and  the  complainer  having  been 
injured  thereby  was  entitled  to  be  protected  by  the  civil  Courts. 

Counsel  for  the  respondents  were  not  called  oil 

Lord  Jubtiob-Clsrk. — I  have  no  doubt  as  to  the  judgment  the  Court  ought  to 
pronounce.  If,  indeed,  I  could  hold  that  it  was  the  law  of  this  country  that  the  Cooita 
of  the  Church  were  analogous  to  inferior  civil  jurisdictions,  I  should  think  there  was 
a  great  deal  more  difficulty  in  the  case.  For  I  think  there  is  fair  ground  for  maintain- 
ing that  the  complainer  has  been  tried  and  sentenced  by  a  competent  Court  under  this 
charge.  Nor  do  I  think  there  is  anything  in  the  minute  criticisms  which  have  been 
suggested  on  this  matter.  The  Presbytery  charged  this  minister  with  indecent  and 
scandalous  familiarity  with  a  woman, — that  is  to  say,  familiarity,  with  these  qualities 
or  aggravations.  I  have  no  doubt  at  all  that  under  this  charge,  construed  with  all  the 
strictness  of  an  indictment  in  the  Court  of  Justiciary,  the  Presbytery  were  entitled  to 
accept  a  plea  of  scandalous  familiarity,  and  to  pass  from  the  other  and  stronger  qiudificar 
tion.  This  is  what  the  Presbytery  did.  They  departed  from  the  aggravation  of 
indecency,  and  after  dealing  with  the  minister  accepted  his  confession  of  the  restricted 
charge.  I  have  as  little  doubt,  if  I  were  entitled  to  judge  of  the  rules  of  procedure  in 
the  Church  Courts,  that  the  form  in  which  this  was  done  was  sufficiently  regular.  The 
Presbytery  then  pronounced  a  sentence  of  suspension,  which  directly  ejected  his  qtO 
interests,  as  it  compelled  him  to  pay  his  stipend  to  an  assistant,  under  Lord  BelhaWs 
Act  Kobody  appealed  against  that  sentence ;  and  if  I  could  sit  here  in  review  of  the 
practice  of  Church  Courts,  I  should  greatly  doubt  the  competency  of  the  petition  to  the 
General  Assembly  at  the  interval  of  nearly  six  months,  by  persons  who  had  Delected 
their  proper  remedy  of  an  appeal. 

If,  therefore,  this  were  a  case  in  which  we  were  called  upon  to  review  the  pro- 
ceedings of  an  inferior  Court,  I  should  have  thought  a  strong  case  had  been  made  out 
for  our  interference.  But  whatever  inconsiderate  dicta  to  that  effect  may  have  been 
thrown  out,  that  is  not  the  law  of  Scotland.  The  jurisdiction  of  the  Church  Courts,  as 
recognised  judicatories  of  this  realm,  rests  on  a  similar  statutory  foundation  to  that 
under  which  we  administer  justice  within  these  walls.  It  is  easy  to  suggest  extravagant 
instances  of  excess  of  power,  but  quite  as  easy  to  do  so  in  regard  to  the  one  jurisdiction 
as  to  the  other.  Within  their  spiritual  province  the  Church  Courts  are  as  supreme  as 
we  are  within  the  civil ;  and  as  this  is  a  matter  relating  to  the  discipline  of  the  Church, 

ance  thereof— (Campbell  v.  Presbytery  of  Kintyre,  Feb.  21,  1843,  5  D.  657;  Lockhart 
V.  Presbytery  of  Deer,  July  5,  1851,  13  D.  1296;  Paterson  t\  Presbytery  of  Dunbar, 
March  9,  1861,  23  D.  720).  The  respondents  pressed  for  judgment  on  the  note  of 
suspension  and  interdict,  and  maintained  that  answers  were  unnecessary.  After  a  very 
full  and  able  argument,  the  Lord  Ordinary  has  given  effect  to  the  contention  of  the 
respondents,  as  he  considers  that,  on  the  averments  made  in  the  note  of  suspension  and 
interdict,  the  Court  of  Session  cannot  review  the  proceedings  and  judgments  com- 
plained of." 

*  Presbytery  of  Strathbogie  t\  Cruickshank,  Feb.  14,  1840,  2  D.  685. 
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and  solely  wiihin  the  cognisance  of  the  Churcli  Courts,  I  think  we  have  no  power  what- 
ever to  interfere. 

Lord  Cowan. — I  am  of  the  same  opinion.  I  do  not  enter  into  the  question  what 
was  the  precise  character  of  the  procedure  before  the  Presbytery.  I  think  there  was  a 
great  deal  in  this,  that  it  had  reference  to  a  minor  charge,  and  it  may  be  that  the  major 
charge,  from  which  there  was  no  acquittal,  could  with  perfect  justice  and  propriety  be 
revived  in  the  Church  Courts.  The  more  important  question  regards  the  mode  in  which 
the  matter  was  brought  before  the  Assembly.  I  find  that  the  Presbytery  were  made 
parties  to  the  petition  from  the  elders  of  the  parish,  and  when  asked  for  explanation  as 
to  their  procedure  in  the  case,  made  answer  and  left  the  matter  in  the  hands  of  the 
ABsembly.  Then  the  Assembly,  as  the  supreme  tribunal  in  ecclesiastical  offences, 
whether  attaching  to  the  morality  of  ministers  or  to  alleged  heretical  opinions,  entered 
into  the  question  and  pronounced  a  deliverance,  finding  that  the  Presbytery's  proceedings 
were  on  the  face  of  them  irregular,  contrary  to  the  laws  and  practice  of  the  [926]  Church, 
and  altogether  null  and  inept.  Having  come  to  that  resolution,  the  Assembly  proceeded, 
in  the  operative  part  of  their  judgment,  which  was  necessary  if  they  were  to  do  anything 
in  the  matter  at  all,  to  ordain  that  a  new  libel  should  be  prepared  and  carried  on  by 
the  Presbytery.  I  repudiate  the  idea  of  a  civil  Court  being  entitled  to  overrule  a 
deliverance  of  the  Assembly  in  matters  of  that  kind.  I  think  the  Assembly  is  supreme 
in  questions  legitimately  and  regularly  before  them  just  as  much  as  the  Court  of 
Justiciary.  Both  Courts  stand  upon  statute.  The  Court  of  Session  has  no  right  to 
interfere  with  judgments  of  the  Court  of  Justiciary,  neither  do  I  apprehend,  when  the 
ABsembly  keeps  within  matters  of  ecclesiastical  law  and  practice,  has  the  Court  of 
Session  power  to  interfere  with  its  deliverances.  It  may  be  that  incidentally  and 
necessarily  the  civil  interests  of  the  clergyman,  or  those  subject  to  the  procedure,  may 
be  affected.  Every  judgment  pronounced  by  the  Assembly  in  reference  to  a  /ama 
against  a  clergyman  has  necessarily  that  effect,  but  because  the  civil  interests  of  the  man 
found  guilty  of  an  offence  may  be  affected,  is  that  any  reason  for  the  civil  Court  interfer- 
ing ?  By  no  means.  There  being  no  question  as  to  the  matter  being  civil  or  ecclesi- 
astical, but  the  procedure  having  regard  to  alleged  offences  cognisable  by  the  Church 
Courts,  and  to  be  followed  on  conviction  by  ecclesiastical  pains  or  penalties,  the  Church 
Courts  had  supreme  and  exclusive  jurisdiction. 

On  the  whole  matter,  believing  that  this  Court  has  no  power  to  review  the  pro- 
ceedings of  the  Assembly  in  this  case,  I  refuse  to  consider  whether  the  proceedings 
were  regular  or  not,  and  confine  myself  to  saying,  as  the  ground  of  judgment,  that  the 
Court  has  no  jurisdiction. 

Lord  Benholme. — It  occurs  to  me  that  if  there  was  any  force  in  the  complainer's 
pleading,  it  was  that  a  party  cannot  be  called  upon  twice  to  thole  an  assize  for  the  same 
offence.  Now,  the  maxim  of  not  tholing  an  assize  twice  is  very  well  known  in  the 
criminal  Court,  where  a  verdict  has  been  pronounced  either  of  acquittal  or  condemnation. 
A  man  who  has  been  acquitted  of  an  offence  cannot  be  tried  again  for  that  offence ;  a 
man  who  has  been  condemned  and  suffered  punishment  cannot  be  tried  again  for  the 
same  offence.  But  I  find  no  such  case  here.  The  libel  against  Mr.  Wight  charged 
bim  with  fornication,  as  also  indecent  and  scandalous  familiarity.  There  were  two 
offences.  He  might  be  guilty  of  the  one  and  not  guilty  of  the  other.  It  seems  he 
made  a  certain  qualified  confession  which  did  not  exhaust  either  of  the  charges.  But, 
in  respect  of  that  confession,  the  Presbytery  declined  to  proceed  further  with  the  libel. 
They  neither  found  him  guilty  nor  not  guilty  of  fornication.  They  did  not  go  on  with 
the  libel,  and,  as  the  Assembly  thought,  they  failed  in  their  duty.  How  could  it  be 
said  that  a  man  tholed  an  assize  twice  when  he  had  not  been  tried  at  all  7  It  may  be 
said  he  had  been  tried  already,  or  at  least  that  he  had  confessed  in  a  qualified  manner 
to  one  of  the  charges ;  but  as  to  the  main  and  graver  charge  he  had  never  tholed  an 
assize,  or  anything  analogous  to  an  assize.  He  pleaded  not  guilty  to  that  charge  ;  and 
it  had  not  been  determined  by  the  Presbytery  whether  he  was  or  was  not  guilty.  In 
these  circumstances,  the  Assembly  were  of  opinion,  and  I  cannot  say  that  I  differ  from 
them,  that  there  had  been  a  total  departure  from  the  duty  of  the  Presbytery  in  not 
going  on  with  and  exhausting  the  libel;  and,  accordingly,  although  there  was  no 
regular  complaint  or  appeal  they  might  exercise  their  supereminent  jurisdiction  in  finding 
that  the  Presbytery  had  proceeded  irregularly  in  quashing  the  proceedings,  and  remit- 
ting to  the  Presbytery  to  exhaust  the  libel.  Can  it  be  said  that  this  was  irregular,  or 
that  there  was  any  case  here  of  a  man  being  tried  twice  ?    I  think  it  was  merely  securing 
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that  the  man  should  he  tried  once.     Therefore  the  strength  of  the  case,  as  involying  a 
double  trial,  fails  entirely. 

If,  however,  the  case  had  been  more  doubtful  than  it  is  upon  the  facts,  I  beheve  I  would 
have  concurred  in  the  opinion  that  the  Court  has  no  jurisdiction  to  review  the  deliTe^ 
ance  of  the  Assembly.  I  consider  that,  within  their  own  department  in  the  trial  of 
ecclesiastical  offences,  the  law  of  the  land  gives  the  Assembly  an  exclusive  and  final 
jurisdiction.  I  think  the  whole  constitution  of  the  Assembly  stand^  upon  statute  as 
well  as  the  constitution  of  the  Court  of  Session  or  the  Court  of  Justiciary.  The  whole 
constitution  of  the  Assembly  appears  [927]  to  me  to  render  them  independent,  within 
their  own  jurisdiction,  of  any  interference  at  the  instance  of  the  Court  of  Session. 
They  may  probably  do  injustice,  but  they  do  it  under  their  own  constitution,  and  the 
Court  of  Session  has  no  right  to  interfere  with  what  they  do  within  their  own 
jurisdiction. 

In  the  present  cose  I  cannot  say  that  I  see  any  injustice  at  all,  or  that  they  did 
more  than  redress  what  appeared  to  them,  and  what  appears  to  me,  a  very  irregnUr 
proceeding  on  the  part  of  the  Presbytery.  On  these  grounds  I  am  for  adhering  to  the 
Lord  Ordinary's  judgment. 

Lord  Neavks. — I  am  not  prepared  to  say  that  there  may  not  be  proceedings  of  &e 
General  Assembly  which  the  Court  of  Session  may  interfere  with.  If  the  Assembly 
deposed  a  man  for  praying  for  the  Queen,  a  proceeding  so  outrageously  unoonstitational 
might  require  the  Court  to  interfere.  But  when  they  are  dealing  wiUi  matters  of  meK 
procedure,  in  a  matter  purely  ecclesiastical,  I  quite  agree  that  the  Court  have  no  power. 
Ecclesiastical  proceedings  are  in  many  respects  anomalous.  The  prosecutor  and  the 
Judge  are  the  same.  That  has  always  been  the  ecclesiastical  law  since  there  was  any 
church  constitution.  The  Inquisition  was  both  prosecutor  and  Judge,  and  all  Chnzch 
Courts  are  more  or  less  inquisitorial.  They  begin  an  accusation  upon  a  /ama  danuMi 
they  decide  whether  there  is  a^n*ima/acte  case  for  inquiry,  and  after  that  the  party  is 
libelled,  and  a  great  deal  takes  place  that  the  civil  Court  cannot  judge  of,  and  is  not 
entitled  to  interfere  with.  I  think  nothing  has  been  shown  here  on  which  the  j^nsdi^ 
tion  of  the  Court  of  Session  can  be  sustained. 

But,  at  the  same  time,  if  I  were  to  form  any  opinion  on  the  matter,  I  should  say 
that  the  case  has  completely  broken  down,  in  the  way  in  which  Lord  Benhohne  has 
explained,  upon  the  substance  of  it  It  is  not  tholing  an  assize  that  a  charge  against 
a  man  has  been  abandoned  by  the  prosecutors  not  proceeding  with  it  On  the  matter 
of  the  fornication  charged,  it  neither  came  to  a  sentence  of  guilty  nor  not  guilty.  The 
accused  pleaded  not  guilty,  and  there  the  matter  stopped.  As  to  the  other  charge  of 
improper  familiarity,  I  would  quite  concur  with  the  Assembly.  It  appears  that  the  law, 
whether  ecclesiastical  or  of  any  other  kind,  has  not  fully  reached  the  Presbytery  of 
Dunkeld.  For  what  was  done  t  A  libel  was  brought  forward  containing  two  chargo— 
the  one,  the  graver  charge,  the  other,  a  charge  of  indecent  and  scandalous  familiarity 
by  a  minister  of  the  gospel  with  a  woman,  to  the  disgrace  of  his  sacred  profession. 
The  relevancy  was  objected  to,  and  the  libel  was  found  relevant, — that  is  to  say,  the 
charge  of  indecent  and  scandalous  familiarity  so  stated  was  found  relevant.  The 
Presbytery  then  proceeded  to  commune  with  the  accused.  He  denied  the  graver  chai^ 
entirely ;  he  denied  also  the  indecency,  but  he  said  he  was  willing  to  confess  to 
scandalous  familiarity.  The  word  "  scandalous,"  as  often  used  in  common  conversation, 
is  a  vituperative  epithet,  but  looked  at  strictly  it  merely  means  something  that  leads 
others  to  stumble.  Now,  whether  a  scandalous  familiarity  which  was  said  to  be 
innocent,  and  as  to  which  anything  of  guilt  was  denied,  formed  a  relevant  charge  I 
cannot  take  upon  me  to  say ;  it  certainly  was  not  found  so ;  it  was  essentially  a  different 
charge  that  was  found  relevant  and  insisted  in.  An  innocent  familiarity  with  a  woman 
^hat  led  to  scandal  or  offence  to  some  weak  brother  or  sister  was  very  different  from  an 
indecent  and  scandalous  familiarity.  But  it  was  to  the  modified  charge  that  the  accused 
was  willing  to  plead  in  a  kind  of  way,  and  the  Presbytery  took  that  plea,  allowed  the 
charge  to  be  cut  down  to  that,  without  a  new  interlocutor  of  relevancy,  and  so  the 
whole  case  was  got  rid  of,  and  sentence  pronounced.  When  that  result  was  noticed  by 
any  person  interested  in  the  parish,  it  seems  to  me  to  have  been  competent  for  the 
Assembly  to  go  back  and  revive  the  procedure.  I  should  have  been  disposed  to  concur 
in  holding,  if  canon  law  was  the  same  as  civil  law,  that  the  Presbytery's  sentence  was 
null  and  void, — that  the  plea  on  which  it  proceeded  was  null  and  void-  A  plea  of 
part  of  the  charge,  denying  the  indecency,  and  merely  pleading  to  the  scandal,  was 
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what  in  the  criminal  Court  would  have  been  regarded  as  a  plea  of  not  guilty.  And  yet 
upon  such  a  plea  the  accused  was  sentenced.  I  think  such  a  sentence  was  rightly  set 
aside. 

[928]  With  regard  to  tholing  an  assize,  I  could  not  think  the  complainer  tholed  an 
assize  on  either  of  the  charges.  If  he  had  suffered,  he  had  done  so  by  a  null  sentence, 
which  by  appeal  he  could  have  got  rid  of. 

In  any  aspect  of  the  case  it  seems  to  me  plain  there  are  no  grounds  for  interference 
on  the  part  of  the  Court. 

The  following  interlocutor  was  pronounced: — "Refuse  the  reclaiming  note,  and 
adhere  to  the  judgment  of  the  Lord  Ordinary :  Find  additional  expenses  due,  and  remit 
to  the  Auditor  to  tax  and  report,  and  to  the  Lord  Ordinary  to  decern  therefor." 

W.  Spink,  S.S.C— W.  J.  Mknzibs,  W.S.— Agents. 


No.  184.  VIIL  Maopherson,  928.     30  June  1870.     1st  Div.— B. 

Sir  Frederick  Leopold  Arthur,  Baronet,  and  Henry  Danby  Seymour, 

Petitioners. — SoL-Gen.  Clark — MiUar — Blair. 

Dame  Frances  Lamb,  Eespondent. — D.-F,  Gordon — Marshall 

Charlotte  Anne  Lamb,  Eespondent. — SoL-Gen,  Clark — Millar — Blair, 

Obligation — Marriage-Contract — Specific  Performance — Provision  to  Second  Wife, — By 
an  antenuptial  marriage-contract,  dated  in  1815,  a  hushand  provided  to  himself  in 
liferent,  and  the  children  of  the  marriage  in  fee,  one-half  of  his  whole  estate,  including 
not  only  what  then  helonged  to  him,  but  all  that  he  might  acquire  during  the  sub- 
sistence of  the  marriage.  One  son  was  born  of  the  marriage.  The  wife  died  in  1848. 
The  son  died  in  1856,  leaving  issue,  and  bequeathing  his  whole  estate  to  trustees.  The 
husband,  who  contracted  a  second  marriage,  died  in  1860,  and  was  survived  by  his 
second  wife,  whom  he  appointed  his  executrix  and  universal  legatee.  He  never  made 
any  settlement  in  fulfilment  of  the  obligation  in  the  marriage-contract  of  1815.  Held 
(1)  that  the  obligation  in  the  marriage-contract  of  1815  did  not  require  or  admit  of 
specific  performance  during  the  lifetime  of  the  husband,  who  remained  during  his  life 
absolute  owner  of  the  whole  of  his  estate,  subject  only  to  an  obligation  to  leave  one- 
half  of  it  to  the  children  of  the  marriage.  (2)  That  in  accounting  between  the  issue 
of  the  first  marriage  and  the  second  wife,  the  amount  of  the  husband's  estate  must 
be  ascertained  as  at  the  date  of  the  dissolution  of  the  first  marriage,  one-half  of  the 
free  estate,  deductia  dehitis,  being  placed  to  the  credit  of  the  children  of  the  first 
marriage;  that  no  acquisitions  by  the  husband  after  the  dissolution  of  the  first 
marriage  could  go  to  increase  the  estate,  to  one-half  of  which  the  children  of  the  first 
marriage  were  entitled ;  and  that  debts  contracted  by  the  husband  after  the  dissolu- 
tion of  the  first  marriage,  and  also  the  provisions  to  the  second  wife,  were  chargeable 
primarily  against  the  half  belonging  to  the  husband  of  the  free  estate  ascertained  at 
the  dissolution  of  the  first  marriage. 

Obligation — Marriage-Contract — Vesting — Provision  to  Children, — Held  that  a  pro- 
vision by  a  father  in  his  marriage-contract  in  favour  of  the  child  or  children  of  the 
marriage  did  not  vest  in  the  only  child  of  the  marriage,  who  predeceased  his  father, 
but  vested  in  the  child's  issue  who  survived  the  granter. 

This  was  a  case  remitted  by  the  Court  of  Chancery  in  England  for  opinion  of  the 
Court  of  Session.     The  facts  set  forth  in  the  case  were  as  follows : — 

In  the  year  1815  Sir  Charles  Montolieu  Lamb,  then  called  Charles  Montolieu 
Burges  of  Beauport,  married  the  Right  Hon.  Mary  Lady  Montgomerie,  widow  of  the 
Right  Hon.  Archibald  Lord  Montgomerie.  The  marriage  was  solemnised  in  Scotland, 
where  Lady  Montgomerie  was  then  domiciled.  Sir  Charles  being  at  that  time,  and  there- 
after until  his  death,  domiciled  in  England.  An  antenuptial  marriage-contract  was 
entered  into  by  the  parties,  which  set  forth,  inter  alia,  "  the  said  Charles  Montolieu 
Burges  binds  and  obliges  himself,  and  his  heirs,  executors  and  successors  whatsoever, 
to  settle  and  secure,  and  for  that  purpose  to  take  the  rights  and  securities  of  the  just 
and  equal  half  of  all  lands  and  [929]  heritages,  and  moveable  goods  and  effects,  debts 
and  sums  of  money,  and,  in  general,  of  all  real  and  personal  estate,  whether  in  Scotland, 
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England,  or  elsewhere,  already  belonging  to  him,  or  which  he  shall  conquest  and  acquin 
or  succeed  to  in  fee-simple  during  the  subsistence  of  the  said  intended  marriage,  to  or 
in  favour  of  himself  in  liferent,  and  to  the  children  of  the  said  intended  marriage  in 
fee ;  but  declaring  that  it  shall  be  in  the  power  of  the  said  Charles  Montolieu  Bmges 
to  divide  and  apportion  the  said  half  of  his  means  and  estate  hereby  provided  among 
the  said  children  of  the  said  marriage  in  such  shares  and  proportions  as  he  may  think 
proper ;  or  failing  such  division  by  him,  then  it  shall  be  competent  to  and  in  the  power 
of  the  said  ^lary  Lady  Montgomerie,  in  case  of  her  surviving  ^lim,  to  divide  the  same 
as  aforesaid ;  and  failing  any  of  these  divisions,  then  the  said  means  and  estate  skll 
fall  and  belong  to  the  said  children  equally,  share  and  share  alike." 

The  marriage  subsisted  until  12th  June  1848,  when  it  was  dissolved  by  the  death 
of  Lady  Montgomerie. 

One  child  was  born  of  the  marriage  of  Sir  Charles  Montolieu  Lamb  and  Lady 
Mongomerie,  viz.  Charles  James  Savile  Montgomerie  Lamb,  who,  in  1842,  mairied 
Charlotte  Anne  Grey,  and  died  in  1856,  in  the  lifetime  of  his  father,  survived  by  his 
widow  and  four  children.  Mr.  Lamb  left  a  will  dated  in  1854  appointing  Archibald 
William,  Earl  of  Eglinton  and  Winton,  and  others,  as  his  trustees  and  executors,  and 
bequeathing  to  them  his  residuary  real  and  personal  estate.  Neither  during  the  lifetime 
of  Mr.  Charles  J.  S.  M.  Lamb,  nor  after  his  death,  was  any  settlement  made  by  Sii 
Charles  Montolieu  Lamb  in  implement  of  the  obligation  in  the  marriage-contract  of 
1815,  nor  was  the  obligation  ever  discharged  in  any  way. 

In  the  year  1859  Archibald  William,  Earl  of  Eglinton  and  Winton  (now  deceased), 
and  the  petitioners,  as  surviving  executors  and  trustees  of  the  will  of  Mr.  Charles  J.  S. 
M.  Lamb,  filed  a  bill  in  Chancery  as  plaintifis  against  Sir  Charles  Montolieu  Lamb, 
praying,  amongst  other  things,  that  Sir  Charles  might  be  decreed  specifically  to  perfoim 
the  obligation  or  stipulation  on  his  part  contained  in  the  antenuptial  contract  of 
January  1815 ;  and  that  to  such  extent  as  the  obligation  or  stipulation  might  be  then 
incapable  of  specific  performance  or  execution,  the  plaintifiOs  might  be  declared  to  be 
entitled  to  compensation,  or  a  full  equivalent  in  the  way  of  damages,  and  that  Six 
Charles  might  be  decreed  to  pay  or  make  good  the  same  accordingly.  Pending  the 
said  suit.  Sir  Charles  Montolieu  Lamb  died  on  the  21st  day  of  March  1860,  survired  by 
his  second  wife,  the  present  defendant,  Dame  Frances  Lamb^  and  having  by  his  will 
appointed  her  his  executrix,  and  made  her  his  universal  devisee  and  legatee. 

On  the  death  of  Sir  Charles  his  heir-at-law  was  Sir  Archibald  Lamb,  eldest  son  of 
Mr.  Charles  J.  S.  M.  Lamb. 

Sir  Charles's  widow,  Dame  Frances  Lamb,  was  made  a  defendant  in  the  suit,  and  a 
case  was  ordered  to  be  prepared  for  opinion  of  the  Court  of  Session,  for  the  purpose  of 
ascertaining  the  construction  and  effect,  according  to  the  law  of  Scotland,  of  die 
obligation  undertaken  by  Sir  Charles  in  the  marriage-contract  of  1815.  A  case  was 
accordingly  prepared  and  remitted  to  the  Court  of  Session,  requesting  the  opinion  of 
the  Court  on  the  construction  and  effect  of  the  deed  with  reference  to  the  contentions 
of  the  parties  to  the  suit  These  contentions  were  set  forth  at  great  length  in  the  case, 
but  it  is  sufficient  to  give  them  as  presented  in  argument  at  the  bar. 

Argued  for  the  petitioners ; — ^The  first  question  was,  whether  the  father.  Sir  Charles, 
was  fiar  in  the  provision  to  children  in  the  marriage  contract,  [930]  ^^  ^^  merely 
liferenter?  Now,  it  could  not  be  disputed  that  in- a  conveyance  of  an  estate  to  a  father 
in  liferent  and  the  children  nascituri  in  fee,  the  father  would  have  the  fee,  and  the 
children  a  spes  sueceasionU  only.  But  then  the  deed  to  be  construed  in  the  present  case 
was  a  marriage-contract,  and  the  question  was,  what  was  the  true  meaning  of  the 
contract  ?  It  was  not  necessary,  in  construing  such  a  deed,  to  apply  the  strict  prindjde 
of  contruction  applicable  to  deeds  of  conveyance.  The  plain  meaning  of  the  contract  was 
that  the  father  should  have  no  higher  right  than  a  mere  liferent,  and  if  a  conveyance 
had  followed  upon  the  obligation,  it  would  have  been  necessary  to  insert  the  words 
"  for  his  liferent  use  allenarly,"  in  order  fairly  to  carry  out  the  meaning  of  the  contracting 
parties.  The  father  was  not  entitled  to  frame  a  conveyance  in  such  a  way  as  to  defeat 
the  meaning  of  the  parties.  * 

But,  supposing  the  father  to  take  the  fee,  then  the  children  took  more  than  a  men 

♦  Panton  v.  Irvine,  :March,  1684,  M.  12,861 ;  Cairns  v.  Cairns,  Jan.  31,  1705,  M. 
12,862;  Frazer  v.  Frazer,  Feb.  13,  1677,  M.  12,859;  Gibson  r.  Arbuthnot,  Feb.  4, 
1726,  M.  11,481. 
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ipes  sueeessionis ;  they  took,  under  an  onerous  contract  like  this,  a  right  of  succession 
which  the  father  could  not  defeat;  and  though  Mr.  G.  J.  Laioib,  the  child  of  the 
marriage,  might  not  have  a  right  to  call  on  his  father  to  count  and  reckon,  he  had  2lju8 
actionis  to  compel  the  father  to  fulfil  the  contract,  and  to  grant  a  formal  conveyance. 
What  the  father  was  bound  to  settle  was  one-half  of  the  estate  he  had  at  the  time  of 
the  marriage,  and  one-half  of  what  he  acquired  afterwards.  Assuming  that  the  children 
had  a  right  of  succession  only,  they  were  undoubtedly  creditors  in  that  right,  and  their 
right  could  not  be  defeated  except  by  a  right  created  in  a  third  party,  and  any  such 
infringement  of  their  right  would  have  to  be  made  up  for  out  of  such  other  estate,  if 
any,  as  the  father  might  afterwards  acquire.  It  was  conceded  on  the  other  side,  that 
the  children's  right  could  not  l^  defeated  by  gratuitous  deeds.  Nor  was  the  father 
entitled  to  exchange  ^ny  of  his  estate  which  fell  within  the  obligation  in  the  contract 
for  other  estate  which  fell  without  it.  For  example,  he  could  not  purchase  an  annuity 
on  his  own  life,  which  would  confer  no  right  on  the  children,  and,  if  he  did  so,  he  must 
compensate  the  children  out  of  the  other  half  of  his  estate.  Suppose  that  at  the 
dissolution  of  the  marriage  the  father's  estate  amounted  to  £20,000,  he  was  not  entitled 
to  take  the  children's  half  of  that  for  purchasing  an  annuity ;  and,  if  he  did  purchase 
an  annuity  for  £10,000,  it  must  be  held  that  that  was  the  other  half  of  the  father's 
estate,  to  which  the  children  had  no  right.  And  if  he  spent  the  whole  £20,000  on 
an  annuity,  then,  if  he  succeeded  to  other  estates,  he  would  have  to  compensate  the 
children  out  of  that.  Again,  if  the  father  died  leaving  debts,  these  must  all  be  charged 
on  his  own  half  of  the  estate,  and  out  of  that  half  he  must  provide  for  his  second 
wife.  No  doubt,  if  there  was  no  other  estate  out  of  which  the  second  wife  could  be 
provided  than  that  which  belonged  to  the  children  of  the  first  family,  they  might  not 
be  able  to  object  to  a  reasonable  provision  out  of  their  estate  to  the  second  wife ;  but 
that  was  not  the  state  of  facts  in  the  present  case.  In  regard  to  the  settling  of  the 
amount  of  the  father's  estate  as  at  1848,  the  other  parties  contended  that,  as  Sir  Charles 
had  several  settled  or  entailed  estates  at  that  time,  these  should  not  be  made  liable  for 
any  part  of  his  debts,  which  ought  all  to  be  charged  against  his  other  estates,  namely, 
those  included  in  the  marriage-contract^  before  going  against  the  settled  estates.  But 
the  fair  reading  of  the  contract  was  just  the  other  way.  Lastly,  if  Mr.  C.  [031]  J.  S. 
Lamb,  by  predeceasing  his  father,  had  no  right  which  he  could  transmit  by  will,  the 
right  under  the  marriage-contract  passed  to  his  children. 

Argued  for  Sir  G.  M.  Lamb's  executrix ; — The  destination  in  the  marriage-contract 
of  1815  was  an  ordinary  simple  destination,  under  which  the  father  took  an  absolute 
right  of  fee,  with  this  single  exception,  that  he  could  not  defeat  gratuitously  the  right 
of  the  children.  The  children  had  no  right  to  call  the  father  to  account  at  the  dissolu- 
tion of  the  marriage.  *  Mr.  Lamb,  who  predeceased  his  father,  had  no  right  under  the 
marriage-contract  which  he  could  transmit  by  will,  and  therefore,  whatever  right  his 
children  might  have,  the  representatives  of  Mr.  Lamb  in  this  case  had  no  right  what- 
ever.t  Assuming  that  some  obligation  rested  on  Sir  Gharles  Lamb,  it  clearly  afiected 
only  his  fee-simple  property.  It  was  clear,  also,  that  if  there  were  no  free  funds  at  the 
dissolution  of  the  marriage,  it  was  not  incumbent  on  Sir  Charles  to  save  up  his  income 
from  any  estate  acquired  by  him  after  that  event,  so  as  to  provide  funds  for  the  children 
of  the  first  family.  All  that  he  acquired  after  the  dissolution  of  the  marriage  was  his 
own  absolute  property,  which  he  might  use  as  he  liked.  Next,  assuming  that  there 
was  some  free  estate  at  the  dissolution  of  the  marriage,  it  was  competent  for  Sir  Gharles 
to  make,  out  of  that,  a  provision  for  his  second  wife.| 

At  advising, — 

Thk  GouRT  returned  this  opinion: — "The  Lords,"  «&c.,  "answer  as  follows  to  the 
several  questions  of  law  raised  by  the  contentions  of  the  parties  as  stated  in  the 
amended  case,  viz. : — 1st.  By  the  marriage-contract  executed  in  contemplation  of  the 
marriage  of  Sir  Gharles  Lamb  and  Lady  Montgomerie  on  the  30th  January  1815,  Sir 

♦Ersk.  iii.  8,  38-43;  Bell's  Prin.  1977;  Anderson  r.  Bruce,  July  28,  1680,  M. 
12,890;  Anderson  v,  Anderson,  Nov.  7,  1684,  M.  12,960;  Go  wan  v.  Young,  Feb.  9 
1669,  M.  12,942 ;  Lawson  v.  Kennedy,  Feb.  15,  1694,  4  Br.  Sup.  154.  ' 

t  Glerk  v.  Glerk,  Feb.  1682,  M.  12,881 ;  Mcintosh  v,  M'Intosh,  Dec.  27,  1716,  M. 
12,881  ;  Maconochie  v.  Greenlee,  Jan.  12,  1780,  M.  13,040. 

X  Mitchell  V.  Littiejohn,  June  16,  1667,  M.  12,943;  Gowan  v.  Young  and  Reid 
8upra ;  Eobson  v.  Eobson,  July  15,  1673,  M.  12,943.  ' 
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Charles  provided  to  himself  in  liferent  and  the  children  of  the  marriage  in  fee  one-half 
of  his  whole  estate,  including  not  only  what  then  belonged  to  him,  but  all  that  he 
might  acquire  during  the  subsistence  of  the  marriage  by  his  own  industry  and  economy, 
by  succession,  or  otherwise.     This  settlement  is  expressed  in  the  form  of  an  obligation 
to  settle  and  secure.     But  the  obligation  did  not  require  or  admit  of  specific  performance 
during  the  lifetime  of  Sir  Charles,  and  no  one  was  entitled  to  demand  such  specific  pe^ 
formance.     In  legal  construction  and  effect  Sir  Charles  remained  during  his  life,  and 
that  whether  he  survived  the  dissolution  of  the  marriage  or  not,  absolute  owner  of  the 
whole  of  his  estate,  subject  only  to  an  obligation  to  leave  one-half  of  it  to  the  children 
of  the  marriage.     He  had  the  same  absolute  power  of  use,  administration,  disposal, 
dilapidation,  and  spending,  that  any  owner  of  property  has,  subject  only  to  the  condition 
that  he  could  not  defeat  or  prejudice  the  children's  right  of  succession  by  any  merely 
gratuitous  alienation,  whether  by  deed  inter  vivos,  by  disposition  mortis  causa,  or  hj 
testament.     2d.  The  right  of  the  children  under  the  provision  is  not  a  proper  ju$ 
ereditiy  on  the  one  hand,  nor  a  bare  hope  of  succession  on  the  other.     It  does  not  make 
the  children  creditors  of  the  [932]  father  during  his  lifetime,  or  creditors  at  all,  at  any 
time,  in  competition  with  his  creditors  in  onerous  debts  and  obhgations,  but  makes  Uiem 
creditors  against  the  estate  of  their  father  after  his  decease  for  performance  of  tiie 
obligation   contained  in  the  marriage-contract     3d.  Whether  the  arrangement  entered 
into  by  Sir  Charles  Lamb,  by  which  he  affected  to  render  his  estate  or  some  portira 
thereof  liable  for  Lord  Montgomerie's  debts  was  a  gratuitous  alienation  in  fraudm 
of  the  marriage-contract,  the   Court  are  unable  to  determine,   not  being  informed 
of  the  nature  of  the  said  arrangement     4th.  The  arrangement  entered  into  by  Sir 
Charles  Lamb  with  Lord  Eglinton,  by  agreement,  dated  8th  August  1848,  was  not  a 
gratuitous  alienation  in  frandem  of  the  marriage-contract      5th.   Notwithstanding 
the  said  marriage-contract  provision  in  favour  of  children.  Sir   Charles  Lamb  was 
at  liberty  to  settle  a  portion  of  his  estate  on  the  wife  and  children  of  a  second  marriage, 
and  for  this  purpose  to  encroach  on  the  provision  in  favour  of  the  children  of  his 
first    marriage,    but    on    two    conditions — Ist,    that    the    provision    settled   on  the 
wife  and  children  of  the  second  marriage  should  not  be  in  excess  of  a  reasonable 
provision,  having  reference  to  the  amount  of  his  entire  estates ;  and  2d,  that  he  should 
have  no  other  funds  or  estate  out  of  which  to  make  such  reasonable  provision  for  the 
wife  and  children  of  the  second  marriage  other  than  the  funds  or  estate  settled  on  the 
children  of  the  first  marriage.     6th.  In  an  accounting  between  the  children  of  the  first 
marriage  and  Lady  Lamb,  as  her  husband's  executrix,  and  also  in  right  of  her  own  pro- 
vision as  his  second  wife,  the  amount  of  Sir  Charles's  estate  must  be  ascertained  as  at 
the  dissolution  of  the  first  marriage  by  the  death  of  Lady  Montgomerie,  and  in  this  mizst 
be  included  every  available  asset  of  Sir  Charles,  however  acquired,  whether  by  savings 
of  income,  sale  of  timber,  or  the  like,  provided  it  be  an  existing  and  available  asset,  bat 
not  Lady  Montgomerie's  jewels  or  other  paraphernal  property,  which  were  not  acquired 
by  Sir  Charles  except  by  his  wife's  will  after  the  dissolution  of  the  marriage.    Of  hii 
free  estate  at  that  time,  deductis  debitis,  one-half  must  in  the  first  instance  be  placed  to 
the  credit  of  the  children  of  the  first  marriage.     Sir  Charles,  however,  continued  absolute 
fiar  of  the  whole  estate  during  his  own  survivance,  subject  only  to  the  condition  that  he 
should  not  gratuitously  alienate  to  the  prejudice  of  the  children.     But  no  acquisition  by 
Sir  Charles,  whether  by  conquest  or  succession,  after  the  dissolution  of  the  marriage, 
could,  in  terms  of  the  marriage-contract,  go  to  increase  the  amount  of  the  entire  estate, 
to  one-half  of  which  the  children  of  the  first  marriage  were  entitled,  and  the  debts  con- 
tracted by  Sir  Charles  between  the  dissolution  of  the  first  marriage  and  his  own  death, 
and  also  the  provisions  to  the  wife  of  the  second  marriage,  must  be  charged  primarily 
against  the  half  belonging  to  Sir  Charles  of  the  free  estate  ascertained  at  the  dissolation 
of  the  first  marriage,  and  against  his  subsequent  acquisitions,  both  of  which  must  be 
exhausted  before  any  part  of  such  debts  or  provisions  can  be  charged   against  the 
children's  half  of  the  free  estate  ascertained  as  aforesaid.     If  the  entire  estate  left  by 
Sir  Charles,  after  paying  his  other  debts,  be  insufficient  to  pay  both  the  children  of  the 
first  marriage  and  the  reasonable  provision  to  the  widow  of  the  second  marriage  in  fuH 
these  claims  must  be  ranked  according  to  their  nature  and  legal  effect  as  above  explained. 
7th.  Charles  James  Lamb,  the  only  child  of  the  marriage  between  Sir  Charles  Lamb 
[933]  *^^  Lady  Montgomerie,  having  predeceased  his  father  (though  he  survived  his 
mother),  the  right  to  oue-half  of  Sir  Charles's  estate  provided  by  the  marriage-contract 
to  the  children  of  the  marriage  did  not  vest  in  him,  and  was  not  transmissible  by  his 
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wilL  Eat  the  obligation  of  Sir  Charles  was  nofc  by  reason  of  his  only  child's  death  dis- 
charged, but  subsisted  in  favour  of  the  issue  left  by  the  said  Charles  James.  The  said 
issue  are  now  entitled  to  claim  the  succession  which  would  have  belonged  to  their  father 
if  he  had  survived  Sir  Charles,  and  the  property  of  which  it  consists  will  descend  accord- 
ing to  its  legal  character,  the  heritage  to  the  heir  in  heritage,  and  the  moveable  property 
to  the  other  children  as  heirs  in  mobilibtis" 

HuNTBR,  Blair,  &  Cowan,  W.S. — Mackenzie,  Innbs,  &  Logan,  W.S. — Agents. 

[Be/erred  to,  Walkinshaw's  Trs.  v.  Walkinshaw,  1872,  10  M.  763 ;  Hughes  v. 
Edwardes,  1892,  19  R.  (H.  L.)  33.  ChmmerUed  upon,  Macdonald  v.  Hall,  1893,  20  R. 
(H.  L.)  88.] 

No.   185.  VIII.   Macpherson,  933.     1   July   1870.     2d  Div.— Sheriff  of 

Lanarkshire,  I. 

William  Hinshaw  and  Company,  Pursuers  and  Appellants. — MiUar — 

Lancaster. 
William  Adam  and  Son,  Defenders  and  Appellants. — Watson — Balfour. 

Beparatian — Locatio  peris — Bisk — Notice. — Goods  were  sent  to  a  finisher  to  be 
finished  by  a  process  admittedly  delicate,  and  attended  with  some  amount  of  risk. 
They  were  returned  injured.  Held  that  the  finisher,  by  accepting  the  employment, 
undertook  to  perform  the  work  without  injury  to  the  goods,  and  that  he  could  only 
exonerate  himself  by  proving  that  the  injury  was  due  to  some  defect  in  the  goods,  or 
incapacity  to  undergo  the  process. 

This  was  an  appeal  from  the  Sheriff-court  of  Lanarkshire.  The  pursuers,  William 
Hinshaw  and  Company,  manufacturers,  Glasgow,  sued  William  Adam  and  Son,  finishers, 
Milnbank,  Glasgow,  for  the  sum  of  £220,  "being  the  amount  of  damages  and  loss 
sustained  by  the  pursuers  though  the  defender's  having,  through  want  of  due  care  or 
due  skill,  or  otherwise  through  the  defenders'  fault,  destroyed  or  injured  132  pieces  or 
thereby  of  lustre  goods,  being  a  portion  of  a  larger  lot  or  lots  put  by  the  pursuers  into 
their  hands  for  the  purpose  of  being  finished  in  the  months  of  December  1865,  and 
January,  February,  and  March  1866,  and  which  goods  were  returned  by  the  defenders 
to  the  pursuers  in  a  damaged  condition." 

The  defence  was, — (1)  The  pursuers  having  failed  upon  receipt  of  the  goods,  and  in 
direct  violation  of  the  rule  in  trade,  to  intimate  to  the  defenders  the  claim  now  made 
by  them,  have  barred  thems^ves  from  insisting  upon  it  in  the  present  action.  (2)  The 
defenders  are  not  responsible  for  any  damage  done  to  the  goods,  caused  by  imperfections 
in  the  cloth,  or  previous  processes  to  which  the  goods,  or  yam  from  which  the  goods 
were  made,  had  been  subjected.  (3)  The  defenders  are  not  responsible  for  any  injury 
or  damage  in  finishing^  arising  from  the  quality  of  the  goods  not  being  able  to  bear  the 
process  of  finishing  required  by  the  pursuers. 

It  was  also  maintained  in  argument  that,1ooking  to  the  character  of  the  process  of  finish- 
ing, and  the  necessary  risk  attaching  to  it,  there  was  no  presumption  of  fault  arising 
from  the  fact  that  the  goods  were  damaged,^but  that,  on  the  contrary,  it  was  as  likely  as 
not  that  the  damage  arose  from  peculiarities  in  the  goods  or  from  unavoidable  accident. 

A  proof  having  been  allowed,  it  was  sufficiently  proved  that  certain  of  the  pursuers' 
goods,  sent  to  the  defenders  to  be  finished,  had  been  damaged,  while  others  had  been 
returned  intact  It  was  also  proved  that  the  process  of  finishing  was  one  of  delicacy, 
its  success  mainly  depending  upon  the  application  of  a  very  high  degree  of  heat  and 
pressure.  And  with  regard  to  the  matter  of  notice,  the  facts  appeared  to  be  as  follows : 
— The  [934]  damaged  pieces  were  returned  to  the  pursuers  with  the  parcels  of  which 
they  formed  part,  from  time  to  time.  The  defenders  did  not,  on  each  occasion  when 
damage  was  discovered,  intimate  the  fact  to  the  defenders,  but  they  did  so  on  one  or 
two  occasions;  and  on  4th  May  1866  they  made  up  a  statement  of  the  entire  number 
of  damaged  goods,  which  they  sent  to  the  defenders,  as  well  as  a  corrected  statement, 
on  12th  May.  At  the  defenders'  request  the  damaged  pieces  were  then  transmitted  to 
them  for  inspection,  and  they  returned  them  with  a  letter  in  whom  they  denied 
liability,  except  as  regarded  21  pieces  stained  and  discoloured  by  paper  improperly  used 
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in  the  process  of  finishing.    The  pursuers,  without  directly  acquiescing  in  the  defenderfj 
denial  of  liability,  made  no  further  written  communication  to  them  on  the  sobject 
22d  October  1866,  when  they  intimated  that  they  had  not  yet  sold  the  damiged 
but  hoped  to  do  so  in  the  following  month,  and  would  then  debit  the  defenden 
the  loss.     The  defenders  replied  to  this,  again  denying  liability,  and  theteftfterthe  goodtl 
lay  in  the  pursuers'  hands  till  August  1867,  by  which  time  there  had  heen  t  conBdffil 
able  fall  in  the  value  of  such  goods,  and  then  they  were  sold  by  piiyate  baigiin  at  i 
loss  as  compared  with  what  would  have  been  their  value  if  undamaged  in  May  186(^1 
corresponding  pretty  nearly  to  the  sum  concluded  for  in  the  summons. 

The  ShenfiT-substitute  (Galbraith)  pronounced  an  interlocutor,  whereby,  after  aedii^ I 
forth  the  conclusions  of  the  summons,  and  the  defenders'  pleas  as  above,  he  foQndot 
fact  that  the  pursuers  had  instructed  the  facts  averred  in  the  summons,  and  tlut  tk 
defenders'  pleas  were  untenable,  for  the  reasons  expressed  in  his  note,  and  theidcn 
decerned  against  the  defenders,  in  terms  of  the  conclusions  of  the  sununoDa,  ijtk| 
expenses.* 

[935]  ^he  Sheriff-principal  (Bell)  altered,  and  holding  upon  a  complex  view  of  tbl 
law  and  facts  that  neither  party  had  been  wholly  right,  and  that  the  case  was  peediidy 
one  for  equitable  adjustment,  decerned  against  tiie  defenders  for  the  sum  af£86iiis| 
full  of  the  claim.     Against  this  interlocutor  both  parties  appealed. 

At  advising, — 

Lord  Justioe-Clsrk. — It  seems  to  be  admitted  that  the  goods  were  damiged  toll 
certain  extent  through  the  operations  of  the  defenders.  The  cause  of  the  injfiiyvi| 
however,  disputed,  and  the  evidence  with  regard  to  it  is  conflicting.    That  being »,' 

*  "  Note. — There  is  no  doubt,  on  reading  the  proof  and  considering  the  efideaK 
the  witnesses  Leek,  Pattison,  Sclanders,  Parker,  Hinshaw  junior,  and  M^arliiK,i 
others,  and  taking  their  evidence  on  this  branch  of  the  case  in  connection  withthiii 
the  witnesses  adduced  for  the  defence,  that  pieces  of  goods,  to  the  nnmber  and  Tthei 
libelled,  were  destroyed  ox  damaged,  to  a  greater  or  lesser  extent,  by  Uie  defeiABi 
the  course  of  the  season  1865-66,  when  they  were  finishing  those  and  otheigoo^' 
the  pursuers.     The  witnesses  for  the  pursuers  speak  to  the  results,  and  the 
for  the  defenders,  with  slight  exception,  as  to  what  the  results  should  have  beo. 
evidence  on  that  branch  of  the  case  is  nearly  all  on  one  side,  but  there  remains  to  i 
considered  the  defenders'  pleas — viz.  (1)  that  the  notice  of  the  damage  was  not  gr«> 
writing,  according  to  custom ;  and  (2) — and  this  was  specially  relied  on  in  del 
the  process  to  which  the  goods  were  to  be  subjected  was  a  most  delicate  procea,! 
that  the  risk  of  injury  lay  with  the  pursuers.     With  respect  to  the  first  of  the»p 
it  is  not  proved  that  notice  of  damage  must,  by  custom  of  trade,  be  given  in  wrt 
and  even  if  those  in  the  trade  set  up  such  a  plea,  the  Sheriff-substitute  would  haw; 
siderable  hesitation  in  giving  effect  to  such  a  custom.     It  is  enough  that  notice  vgij 
in  any  form,  and  in  this  case  notice  of  the  damage  is  abundantly  piov^  ^ ' 
from  the  very  first.     Then,  with  respect  to  the  remaining  plea,  that  the  risk  <rf  «*! 
cess  was  great  and  lay  with  the  pursuers,  the  defenders  referred  to  Story  on  Biuim 
sec.  432 ;  Bell's  Principles,  sec  152 ;  Bell's  Com.  5th  edit.  L  460,  and  otheis,  to 
effect  of  shewing  that  in  law  they  were  not  bound  to  warrant  thQ  succesB  of  a  den 
or  exceptional  operation.     Without  disputing  the  weight  of  these  authonw", 
Sheriff-substitute  is  of  opinion  that  they  have  no  apphcation.     The  defendeis  undert 
to  do  the  work.     They  might  have  stopped  if  they  had  chosen,  but  at  *"*^JJJ 
pleasure,  and  presumably  for  their  own  profit,  they  went  on  until  the  whde  r 
work  was  done.     The  pursuers  told  them  what  they  wanted.     The  defenders 
took  the  work.     They  did  not  say  *  we  cannot  do  it.'    They  tried,  no  doiibt>  w 
best,  but  they  failed.     Another  objection  was  brought  up  in  the  proof  by  the 
to  this  effect,  that  the  pursuers  had  not  done  their  [935]  best  by  the  goods,  et«i 
their  damaged  state.     In  law,  they  were  not  bound  to  deal  with  the  goods  at  «^ 
it  is  proved  that  the  pursuers  did  sell  the  goods  in  the  beet  market  they  oonld  g^ 
although  the  evidence  on  this  point  is  conflicting,  by  authority  of  the  dc 
There  has  been  a  very  long  proof  led  in  this  case,  and  a  great  deal  of  p« 
made,  quite  properly,  no  doubt,  in  the  view  of  the  parties;  but  the  Sheriff-w' 
thinks  that  he  has,  in  the  foregoing  short  judgment,  stated  all  that  is  leqiufltei    ^ 
mind  at  least,  for  the  decision  of  the  case.     The  goods  were  sent  out  sound,  excep 
admitted  and  allowed  for,  and  were  returned  practically  worthless." 
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first  question  to  which  we  must  address  ourselves  is,  with  whom  did  the  risk  lie  ?  The 
Sheriff  seems  to  have  found  that  question  incapahle  of  solution,  and  he  has  therefore 
divided  the  damage.  I  cannot  say  that  I  think  that  at  all  a  satisfactory  way  of  dealing 
with  the  matter. 

I  apprehend  it  to  he  settled  law  that  an  artificer  undertaking  to  do  work  on  goods, 
and  injuring  them,  is  prima  facie  liahle  for  the  injury,  because  he  "yxmdet  peritiam 
artia"  In  other  words,  it  is  an  essential  part  of  the  contract  that  the  work  shall  be 
performed  without  injury.  Thus,  for  example,  a  bookbinder  to  whom  I  give  a  valuable 
book  to  be  bound,  is  responsible  for  the  injury  it  sustains  in  his  hands.  I  see  no  reason 
why  this  rule  should  not  be  applied  to  the  trade  of  calendering.  It  is  quite  true  that 
the  operations  of  this  particular  trade  are  very  delicate,  and  the  risk  very  great ;  but 
the  calenderer,  like  any  tradesman,  has  it  always  in  his  power  to  make  a  special  bargain 
whereby  the  risk  will  remain  with  his  employer.  If,  indeed,  there  was  a  well-known 
and  well-established  usage  of  trade,  it  might  supersede  what  would  otherwise  be  the  rule 
of  law ;  but  in  the  present  case  I  can  find  no  such  well-known  usage,  and  I  am  there- 
fore compelled  to  hold,  there  being  no  special  bargain  proved,  that  the  risk  lay  with 
the  defenders. 

But  then,  say  the  defenders,  there  were  latent  defects  in  the  goods,  not  disclosed  to 
us,  and  rendering  them  unfit  for  bearing  the  pressure  to  which  we  were  required  to 
subject  them,  and  therefore  an  undue  risk  was  laid  on  us.  Now,  had  that  been  proved 
as  matter  of  fact,  I  am  not  prepared  to  say  that  I  would  have  held  the  defenders  liable. 
But  the  evidence  on  this  point  is  far  from  satisfactory ;  and,  on  the  whole,  I  am  thrown 
back  on  the  legal  presumption  that  the  damage  resulted  from  want  of  due  care  on  the 
part  of  the  defenders. 

The  next  question  is,  whether  the  claim  was  made  tempesfive,  and  it  is  a  question 
which  I  have  found  to  be  not  imattended  with  difficulty.  On  the  whole,  however, 
without  going  into  details,  I  am  inclined  to  answer  it  in  favour  of  the  pursuers.  The 
pursuers  certainly  never  said  definitely,  till  late  in  the  day,  that  they  held  the  defenders 
liable  for  the  damage  that  was  occurring ;  but,  on  the  other  hand,  the  defenders  had  full 
warning  given  them  that  portions  of  the  various  lots,  sent  back  from  time  to  time,  were 
damaged,  and  the  risk,  according  to  my  view,  was  with  them.  This  was  not  a  case  of 
sale,  in  which  the  goods,  if  damaged,  can  and  ought  to  be  returned. 

The  only  other  question  is  as  to  the  amount  of  the  damage,  and  though  the  way  in 
which  the  damage  has  been  estimated  by  the  pursuers  is  most  unsatisfactory,  and  indeed 
erroneous,  I  think  that  we  have  the  means  in  the  proof  of  arriving  at  a  just  result. 
What  we  must  take  as  the  basis  of  the  calculation  is  the  value  of  the  goods  as  at  May 
1866,  when  the  damage  was  known — not,  which  is  what  the  pursuers  have  taken,  their 
value  when  they  were  sold  in  June  [936]  1867,  by  which  time  prices  had  fallen  30  or 
40  per  cent.  Proceeding  in  this  way,  I  estimate  the  damage  to  amount  to  about 
^150. 

Lord  Cowan. — ^This  c^se  is  attended  with  some  difficulty,  because  the  argument  for 
the  defenders  came  to  this,  that  the  process  which  they  were  employed  to  do  was 
peculiar,  inasmuch  as  the  goods  to  be  subjected  to  it  were  of  a  delicate  character,  and  that 
the  process  involved  much  unusual  risk ;  and,  therefore,  it  was  contended  that  the 
pursuers  should  run  the  risk,  provided  due  care  was  taken  in  the  process  of  calendering 
and  finishing. 

The  view  that  I  take  of  the  case  is  precisely  that  at  which  the  Sheriff-substitute 
arrived,  and  I  am  satisfied  that  he  has  taken  the  correct  view  of  the  legal  liabilities  and 
obligations  of  the  parties.  The  goods  were  sent  to  the  calenderers  all  right  They  came 
out  of  their  hands  damaged.  And  this  being  so,  the  calenderers  must  show  why  the 
loss  should  not  fall  upon  them.  And  as  found  by  the  Sheriff-substitute,  there  is  here 
no  stipulation  that  the  risk  was  to  be  with  the  manufacturer,  or  other  specialty,  estab- 
lished by  the  proof,  on  which  the  calenderers  can  found  a  relevant  defence. 

As  to  the  other  defences,  I  am  satisfied  that  there  was  sufficient  notice,  and  I  do  not 
think  the  settlement  of  the  accounts  affects  the  claim. 

Then  comes  the  question  as  to  the  amount  of  damages,  and  on  this  matter  I  think 
your  lordship's  views  are  perfectly  correct. 

LoBD  Bbnholkb  concurred. 

Lord  Neaves. — I  concur  in  the  result  at  which  your  Lordships  have  arrived,  as  well 
as  in  the  legal  principles  applicable  to  the  main  question  in  this  case.  I  hold  that,  in 
the  absence  of  express  stipulation,  of  which  I  find  no  trace  here,  every  tradesman, 
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carrying  on  a  known  trade,  undertakes  to  his  employer  that  he  will  perform  the  pardcular 
operation  snccessfnlly. 

This  interlocutor  was  pronounced: — ''Affirm  the  interlocutor  of  the  Sheriff  as 
regards  the  liability  of  the  defenders  for  the  damage  done  to  the  goods  of  the  pursuen 
libelled  :  But  on  the  amount  of  damages  find  it  is  not  proved  that  the  pursuers  took  the 
necessary  steps  for  realising  the  damaged  goods  to  the  best  advantage :  Find  it  proved 
that,  by  the  delay  in  the  sale  of  the  goods,  their  value  was  decreased  40  per  cent  over 
and  above  the  damage  sustained  in  the  defenders'  hands :  Therefore,  and  to  that  effect, 
recall  the  interlocutor  of  the  Sheriff:  Find  the  damages,  as  thus  instructed,  amount  to 
£151,  and  decern  against  the  defenders  for  £151,  with  interest  at  5  per  centw  from  tiie 
date  of  citation  till  payment :  Find  the  defenders  liable  in  expenses,  and  remit,"  &c 
J.  W.  &  J.  Macksnzis,  W.S.— Jamss  Wxbbteb,  8.8.C. — ^Agents. 
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Andrew  Taylor  (Orr's  Trustee),  Pursuer. — ifUlar — J.  C.  Smith, 
Robert  Tullis,  Defender. — Fraser — Mind. 

Sale — Newspaper — Copyright, — (1)  Held  by  Lord  Gifford,  and  acquiesced  in,  that  the 
copyright  or  proprietorship  of  a  newspaper  was  effectually  transferred  by  a  conveyanee 
of  the  same,  followed  by  a  declaration  of  ownership  made  and  registered  in  tenns  of 
the  Act  6  &  7  Will.  IV.  c  76. 

Saie — Delivery — Possession, — ^The  proprietor  of  premises,  let  as  a  printing-office,  bon^t 
the  plant,  types,  d^x,  from  his  tenant.  He  then  granted  to  him  a  new  lease  of  the 
premises,  witii  the  use  of  the  plant,  types,  &c,  and  the  tenant  continued  in  poeees- 
sion.  After  some  years  the  tenant  became  banlmipt.  In  a  question  between  the  land- 
lord and  the  tenant's  trustee,  hdd  that  the  bona  fides  of  the  transaction  having  been 
established,  the  possession  of  the  plant,  &c,  by  the  bankrupt  must  be  regarded  as  the 
landlord's  possession  and  that  the  sale  was  effectual 

[937]  Sale — Constructive  delivery. — Question,  How  far  constructive  delivery  is  recognised 
in  the  law  of  Scotland  f 

In  the  year  1863  John  Cunningham  Or  carried  on  business  in  Cupar-Fife  ass 
printer  and  publisher,  and  bookseller  and  stationer.  He  was  also  proprietor  of  two 
newspapers  published  by  him  in  Cupar — viz.  the  Fife  Herald  and  the  Saturday  Herald, 
The  defender,  Robert  Tullis,  was  proprietor  of  the  house  occupied  by  the  said  John 
Cunningham  Orr  in  Cupar,  of  the  shop  there  in  which  he  carried  on  his  bookselling 
and  stationery  trade,  and  of  the  printing-office  in  which  he  carried  on  his  printing 
business,  and  published  the  two  newspapers  before  mentioned.  In  1863  the  defender 
Tullis  was  a  creditor  of  Orr  to  the  extent  of  about  £200.  Orr  was  also  indebted  to 
various  other  persons  in  considerable  sums. 

On  or  about  the  21st  day  of  October  1863  three  deeds  were  executed  by  Orr  and 
the  defender.  The  first  of  these  deeds  was  a  minute  of  agreement  between  Orr  and  the 
defender,  and  bore — first,  that  the  defender  agreed  to  buy  from  the  said  John 
Cunningham  Orr  the  copyrights  and  right  of  publication  of  the  Fife  Herald  and  of  the 
Saturday  Herald,  also  the  whole  printing-plant  then  in  the  Fife  Herald  printing-office,  at 
the  Bumside  of  Cupar,  all  at  the  price  of  £955  sterling ;  second,  that  the  said  John 
Cunningham  Orr  agreed  to  renounce  to  the  defender  the  current  lease  of  his  house, 
shop,  and  printing-officp ;  third,  that  the  defender  agreed,  on  the  two  first  articles  of 
the  minute  of  agreement  being  fulfilled,  to  let  in  lease  till  Martinmas  1873  to  Orr-- 
(1)  the  said  house,  shop,  and  printing-office;  (2)  the  said  printing-plant;  and  (3)  a 
Main's  printing-machine,  and  the  shop-fittings  in  the  said  shop,  all  at  the  yearly  rent  of 
J&186  sterling ;  fourth,  that,  for  the  identification  of  the  printing-plant  and  others  to  he 
so  let,  an  inventory  thereof  should  be  annexed  to  the  lease ;  fifth,  that  the  lease  should 
exclude  assignees  and  subtenants,  and  should  contain  a  clause  voiding  it,  in  the  event  of 
Orr's  bankruptcy,  or  of  his  granting  a  trust-deed  for  the  benefit  of  creditors.  Afta 
sundry  other  provisions,  the  said  minute  of  agreement  proceeded  to  declare  that  at 
Whitsunday  1866,  1868,  1870,  and  1873,  Oir  should  have  right  to  give  notice  to  the 
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defender,  and  by  such  notice  to  require  the  defender  to  sell  him,  at  the  term  of  Martin- 
mas following,  the  printing-plant,  and  the  whole  moveable  effects  above  mentioned, 
with  the  copyrights  and  rights  of  publication  of  the  said  two  newspapers  at  the  price  of 
£1060  sterling ;  and  the  said  minute  of  agreement  further  bore, — "  But  as  the  present 
transaction  is  to  be  a  bona  fide  absolute  sale  to  Mr.  Tullis,  and  not  a  sale  to  him  under 
redemption,  nor  a  mere  security  under  cover  of  a  pretended  sale,  neither  Mr.  Orr,  nor 
any  one  in  his  right,  shall  have  any  right  to  purchase  any  part  of  said  machinery, 
furniture,  types,  copyrights,  &c.,  at  any  time,  nor  shall  they  have  any  right  to  purchase 
the  whole,  except  at  the  times  and  in  the  way  in  which  it  is  now  bargained  for."  The 
second  of  said  deeds  was  a  conveyance  by  Orr  to  the  defender,  and  bore,  that  in  con- 
sideration of  the  sum  of  £955  sterling,  instantly  paid  by  the  defender  to  Orr,  of  the 
date  hereof  (being  21st  October  1863),  Orr  sold,  assigned,  conveyed,  transferred,  and 
set  over  from  him,  his  heirs  and  successors,  to  and  in  favour  of  the  defender,  his  heirs 
and  assignees — ^first,  the  copyrights  and  right  of  publication  of  the  said  two  newspapers ; 
and  secondly,  the  steam-engine  and  boiler,  printing-machines  and  gearing,  and  all  other 
machinery,  fixed  or  moveable,  and  all  types,  rules,  spaces,  cases,  frames,  and  all  furniture 
of  wood,  iron,  or  brass,  or  other  materials  then  in  the  Fife  Herald  printing-office,  at  the 
Bumside  of  Cupar,  all  as  detailed  in  an  inventory  annexed  to  the  said  conveyance,  and 
signed  by  the  said  John  Cunningham  Orr  as  relative  hereto.  The  third  of  the  said 
deeds  was  a  lease  by  the  said  Robert  Tullis,  defender,  to  the  said  John  Cunningham 
Orr,  and  bore  that  the  said  Robert  [938]  Tullis  set,  and  in  tack  and  assedation  let  to 
the  said  John  Cunningham  Orr — first,  the  said  shop,  with  the  fittings  therein,  and  the 
said  dwelling-house;  second,  the  said  printing-office;  and  third,  the  printing-plant 
specified  in  an  inventory  annexed  to  the  said  lease  (being  the  printing-plant  which  the 
said  conveyance  bears  to  have  transferred  to  the  said  Robert  Tullis,  and  also  the  Main's 
printing-machine  above  referred  to)  from  the  date  of  said  lease  till  Martinmas  1873,  all  at 
the  yearly  rent  of  £187  sterling. 

The  said  lease  further  contained  a  stipulation  that  the  same  should  become  void  on 
the  said  J.  C.  Orr  becoming  bankrupt  or  granting  a  trust-deed  for  creditors,  and  that 
in  either  of  these  events  (and  others  specified)  the  defender  should  be  entitled  to  take 
instant  possession  of  the  printing  establishment,  types  and  printing-plant,  and  other 
machinery  let  by  the  said  lease. 

By  a  subsequent  agreement,  executed  in  August  1866,  Orr  was  allowed  to  renounce 
the  said  lease,  so  far  as  applying  to  the  bookselling  shop,  of  which  the  business  had 
been  transferred  to  another  party,  and  the  rent  payable  under  the  lease  was  at  the  same 
time  abated  to  the  extent  of  £36.  Subject  to  this  abatement,  Orr,  from  the  date  of  the 
lease,  paid  the  rent  of  the  subjects  let  to  the  defender.  Further,  in  1865  the  defender, 
being  obliged  to  sue  for  said  rent,  raised  an  action  in  the  Sheriff-court  of  Cupar  found- 
ing upon  said  lease,  and  the  lease  itself  was  produced  in  process.  It  was  again  produced 
in  a  process  of  sequestration  for  said  rent  brought  against  Orr  by  the  defender  in 
February  1867,  and  in  a  similar  sequestration,  in  June  1868,  which  was  defended  and 
litigated;  and  in  a  petition  to  the  Sheriff,  in  September  1867,  presented  against  Orr  by 
the  defender,  in  consequence  of  the  former  having  removed  a  printing-machine  from  the 
premises,  both  the  said  lease  and  the  relative  agreement  of  October  1863  were  produce 
and  founded  on.  Moreover,  in  August  1867,  the  defender  was  registered  as  proprietor 
of  the  Fife  Herald  newspaper  under  the  Act  6  &  7  Will.  IV.  c.  76,  and  in  connection 
therewith  he  and  Orr  made  the  declaration  required  by  the  statute  to  the  effect  that  the 
defender  was  sole  proprietor  of  the  said  newspaper. 

In  August  1867,  and  of  the  same  date  with  the  foresaid  declaration,  a  second  minute 
of  agreement  was  executed  between  Orr  and  the  defender,  which  provided  as  follows : — 
''That  Orr  should  have  right  to  purchase  from  the  said  defender  the  steam-engine, 
printing-presses,  and  machinery,  types,  and  other  moveable  effects,  with  the  copyright 
of  the  Fife  Herald  newspaper,  and  that  at  any  term  of  Whitsunday  or  Martinmas  not 
later  than  1873,  but  only  in  the  same  manner,  and  on  the  same  condition,  as  by  the  said 
minute  of  agreement,  dated  21st  October  1863,  the  said  John  Cunningham  Orr  could 
buy  the  same  at  Whitsunday  1863 ;  second,  that  the  sum  to  be  paid  by  Orr  for  the 
same  should  be  £1000,  in  place  of  £1060,  as  mentioned  in  said  agreement;  third,  that 
Orr  should  have  power  to  terminate  his  lease  of  the  said  house  and  printing-office  by 
written  notice  of  six  months ;  and  fourth,  '  Mr.  Orr  shall  immediately  affix,  and  there- 
after, during  the  currency  of  th^  said  lease,  permanently  maintain  a  printed  ticket  or 
label  on  a  suitable  and  readily  visible  part  of  each  of  the  engine-boiler,  steam-engine. 
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prmting-preBses,  and  printing-machine,  horsee,  inking  tables,  roller  frames,  cistern, 
troughs,  type  cases,  and  frame  racks,  bulks,  stones,  tables,  chesses,  galley-press,  and 
brass-rule  cutting  machine,  included  in  the  said  lease,  which  tickets  or  labels  shall  bear 
the  words,  "  Bobert  Tullis,  owner,"  plainly  and  legibly  printed,  and  shall  be  kept  legible, 
and  renewed  and  replaced  from  time  to  time  by  Mr.  Orr  and  his  successors,  during  the 
currency  of  said  lease,  whenever  worn  out  or  romoved,  or  become  illegible,  so  that  the 
whole  shall  be  kept  in  good  order,  [939]  ^^<1  failing  his  or  their  doing  so,  the  said 
Robert  Tullis,  or  his  successors,  shall  be  entitled  to  have  it  done  by  waiiant  of  the 
Judge  Ordinary.' " 

Shortly  after  the  date  of  this  last-mentioned  agreement,  labels  with  the  words  "R 
Tullis,  owner, "  legibly  painted  thereon,  wero  placed  by  the  said  J.  G.  Orr  on  each  of 
the  principal  articles  of  plant  contained  in  the  printing-office,  and  those  labels  contmued 
so  affixed  down  to  the  date  of  Orr's  sequestration  after  mentioned. 

On  29th  Maroh  1869  the  estates  of  the  said  J.  G.  Orr  were  sequestrated,  and  the 
pursuer  haying  been  appointed  trustee  on  his  sequestrated  estate  brought  the  present 
action,  concluding  for  reduction  of  the  several  deeds  above  set  forth  ;  or  otherwise  for 
declarator  that  the  conveyances  thereby  made  to  the  defender  were  truly  in  security; 
and  in  any  event  for  declarator  that  the  copyright,  printing-plant,  &c.,  alleged  to  be 
conveyed  to  the  defender  formed  part  of  Orr's  estate,  and  fell  under  the  sequestiatm 
Thero  wero  also  conclusions  directed  to  the  recovery  of  the  plant,  &c.,  which  had  heeo 
taken  possession  of  by  the  defender,  and  for  damages  in  connection  with  that  proceeding. 

The  pursuer,  inter  alui,  pleaded ; — (1)  The  said  minutes  of  agreement,  conveyance, 
and  lease  having  been  made,  granted,  and  accepted  by  the  whole  parties  thereto 
fraudulently,  and  to  the  detriment  of  the  creditors  of  the  bankrupt,  they  ought  to  be 
reduced  and  set  aside  at  the  instance  of  the  trustee  in  the  sequestration,  who  repiesenti 
the  (said  croditors.  (2)  Or  otherwise,  the  conveyance  of  21st  October  1863  having 
been,  though  ex  fade  absolute,  in  reality  in  security  only,  the  pursuer  is  entitled  to 
have  that  declared.  (3)  No  change  of  possession  having  taken  place,  in  consequence  d 
the  said  conveyance,  the  property  of  the  moveable  rights  and  effects,  which  it  professes 
to  convey,  did  not  pass  either  absolutely  or  in  security  from  the  granter  to  the  grantee, 
but  remained  liable  for  the  debts  of  the  former,  and  attachable  by  the  diligence  of  hii 
creditors.  (4)  The  bankrupt  having  been,  at  the  date  of  his  sequestration,  the  repfatd 
owner  of  the  Fife  Hercdd  newspaper,  together  with  the  articles  and  effects  specified  is 
the  said  conveyance  and  inventory  thereto  annexed,  and  also  all  other  printing-plant, 
machinery,  and  gearing,  which  wero  within  the  Fife  Herald  printing-office  at  the  said 
date,  the  said  newspaper,  and  other  articles  and  effects,  wero  on  the  said  date  liable 
for  the  debts  of  the  bankrupt,  and  attachable  by  the  diligence  of  his  creditors,  and 
passed  to  and  became  the  property  of  the  pursuer  as  trustee  foresaid. 

After  a  proof,  the  Lord  Ordinary  (Gifford)  pronounced  the  following  interlocutor  :— 
"Having  heard  parties'  procurators,  assoilzies  the  defender  from  the  reductiTe 
conclusion  of  the  libel,  and  also  from  the  first  declaratory  conclusion,  being  the  fii^ 
alternative  conclusion  of  the  libel :  Finds  that  the  copyright,  proprietorship,  or  rigbt 
of  publication  of  the  newspaper  called  The  Fife  Herald^  Kinross,  Stratheam,  cad 
Clackmannan  Advertiser  was  effectually  transferred  to  and  vested  in  the  defender  pdoi 
to  29th  March  1869,  being  the  date  of  the  sequestration  of  the  estates  of  John 
Gunningham  Orr,  and  that  the  same  was  not  attached  by  the  said  sequestration ;  hut 
finds  that  the  various  moveable  articles  and  effects  specified  and  contained  m  the 
inventory  annexed  to  the  conveyance,  dated  21st  October  1863,  No.  7  of  process,  not 
having  been  delivered  to,  or  taken  possession  of  by,  the  defender  prior  to  the  said 
sequestration,  the  property  thereof  still  remained  vested  in  the  person  of  the  said  John 
Gunningham  Orr,  and  that  the  said  articles  were  effectually  attached  by  the  said 
sequestration,  and  were  carried  to  the  pursuer,  as  trustee  in  the  sequestration,  for  behoof 
of  the  creditors  of  the  said  John  Gunningham  Orr ;  and  finds  and  declares  that  the 
said  moveable  articles  specified  in  the  said  inventory  are  the  property  of  the  pursuer, » 
trustee  foresaid,  and  that  he  is  [940]  entitled  to  obtain  possession  of  the  same,  and  to  dispose 
thereof  for  behoof  of  the  creditors :  Quoad  vltra  assoilzies  the  defender  from  the  whcde 
other  declaratory  conclusions  of  the  summons,  and  decerns :  Reserves  meantime  all 
questions  of  expenses,  and  appoints  the  cause  to  be  enrolled  with  a  view  to  the  disposal 
of  the  remaining  conclusions  of  the  action. "  * 

*  "  NoTK. — Under  the  interlocutor  pronounced  by  Lord  Batcaple,   dated  24& 
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[941]  ^^0  defender  haying  reclaimed,  the  argument  in  the  Inner-House  was  confined 
to  the  question,  whether  there  had  been  such  delivery  of  the  [942]  pl&nt  and  moveable 
effects  conveyed  as  to  pass  the  property  to  the  defender. 

November  1869,  a  very  long  and  elaborate  proof  has  been  led.  Indeed,  the  Lord 
Ordinary  cannot  help  repeating  what  he  said  at  the  time,  that  the  proof  appeared  to 
him  to  be  needlessly  protracted  and  detailed.  In  the  Lord  Ordinary's  view,  there  can 
be  no  reasonable  doubt  as  to  the  facts  of  the  case ;  but  the  questions  of  law  thence 
arising  are  delicate,  difficult,  and  important. 

"I.  The  Lord  Ordinary  is  of  opinion  that  the  pursuer  has  entirely  failed  to 
substantiate  his  averments  of  fraud,  or  any  of  them,  and  that  he  has  failed  to  make 
good  any  grounds  for  reducing  or  setting  aside  the  minute  of  agreement,  the  conveyance, 
and  the  lease,  all  dated  21st  October  1863,  or  the  supplementary  agreement  of  9th 
August  1867,  or  any  of  these  writs.  The  Lord  Ordinary  has  accordingly  assoilzied  the 
defender  from  the  reductive  conclusion  of  the  summons. 

"  It  is  needless  to  examine  the  evidence  in  detail.  The  Lord  Ordinary  believes,  in 
all  its  particulars,  the  testimony  given  by  the  defender,  by  Mr.  Arthur  Eussell,  Banker, 
Cupar,  and  by  Mr.  John  M.  Douglas,  writer,  Cupar,  the  agent  by  whom  the  deeds  were 
prepared.  The  material  parts  of  the  evidence  of  these  witnesses  are  really  uncontra- 
dicted by  any  one,  excepting  by  Mr.  Orr,  the  bankrupt,  for  the  Lord  Oniinary  can 
attach  no  weight  to  the  evidence  of  H.  E.  Mackenzie.  Even  Mr.  Orr,  the  bankrupt, 
himself  admitted  that  at  the  time  the  transaction  was  gone  into  in  1863  he  considered 
himself  quite  solvent,  although  much  pressed  for  want  of  money  to  carry  on  his 
business. 

"The  case  of  fraud  attempted  to  be  made  out  by  the  pursuer  rests  upon  Mr.  Orr's 
insolvency  in  1863,  and  upon  that  insolvency  being  known  to  all  the  parties.  But  it  is 
not  proved  that  de  facto  Mr.  Orr  was  insolvent  in  1863,  and  it  is  abundantly  established 
that,  whether  insolvent  or  not,  the  contracting  parties  believed  him  to  be  solvent,  and 
went  into  the  transaction  on  that  footing.  Indeed,  the  admitted  fact  that  the  defender 
on  the  faith  of  the  transaction  paid  away  £955  is  the  strongest  possible  real  evidence, 
not  only  of  his  entire  bonafideSy  but  of  his  belief,  and  that  of  his  advisers,  that  Orr, 
who  received  the  money,  was  not  in  insolvent  circumstances. 

"  The  transaction  was  not  in  any  sense  a  scheme  to  obtain  a  preference  for  the  then 
existing  creditors  of  Mr.  Orr,  and  the  Lord  Ordinary  has  failed  to  find  the  slightest 
evidence  implicating  the  defender  either  in  legal  or  in  moral  fraud.  He  may  have  been 
imprudent  or  ill  advised  in  laying  out  money  on  such  an  investment ;  but  he  certainly 
did  not  lay  it  out  fraudulently,  or  in  order  to  bring  about  any  fraudulent  purpose. 

"  n.  The  Lord  Ordinary  is  further  of  opinion  that  the  pursuer  has  entirely  failed 
to  establish  that  the  deeds,  which  on  their  face  embody  one  species  of  transaction,  were 
really  meant  to  carry  out  a  different  species  of  transaction,  inconsistent  with  their 
terms. 

"The  element  of  fraud  necessarily  enters  into  this  part  of  the  case  also,  for, 
excepting  in  a  case  of  fraud,  much  of  the  evidence  relied  on  by  the  pursuer  is  utterly 
inadmissible. 

"  If,  then,  as  the  Lord  Ordinary  thinks,  no  fraud  has  been  established,  it  requires  a 
very  short  step  further  to  find  that  the  deeds  themselves  must  be  read  and  held  to 
import  the  transaction  which  they  expressly  bear  and  set  forth ;  and  that  they  cannot 
be  contradicted  or  explained  away  by  parole  evidence,  by  the  alleged  understandings  of 
one  of  the  parties,  or  by  loose  expressions  occuring  in  the  correspondence  of  the  agents 
or  of  third  parties. 

"The  pursuer's  contention  is,  that  although  the  deeds  expressed  an  out-and-out 
sale,  with  a  lease,  and  with  certain  stipulations  authorising  the  redemption  of  the 
subjects  sold,  they  were  really  intended  to  embody  an  agreement  of  loan,  [941]  ^^^^  ^^ 
assignation  in  security  thereof ;  and  then  the  pursuer  proceeds  to  challenge  the  validity 
of  such  a  security. 

"The  Lord  Ordinary  sees  no  ground  for  reading  the  deeds  otherwise  or  in  any 
different  way  from  that  in  which  they  are  expressed.  The  legal  effect  of  the  deeds 
is  a  totally  different  question ;  but,  in  order  to  determine  the  legal  effect,  the  deeds 
must  be  read  as  they  stand,  and  the  Lord  Ordinary  thinks  it  quite  impossible  to  hold 
them  as  importing  a  transaction  of  loan,  which  they  expressly  repudiate. 

"  It  seems  quite  clear  that  there  was  no  loan.    There  was  no  obligation  to  repay. 
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[943]  ^^  advifling, — 

Lord  Justici-Glbrk. — ^The  geneial  facts  out  of  which  the  case  before  your  Lordships 

No  action  for  payment  would  have  lain  against  Mr.  Orr ;  and  had  the  subjects  perished, 
they  would  haye  perished,  not  to  Mr.  Orr,  but  to  the  defender. 

''  It  is  true  that  in  some  respects  a  sale  with  a  clause  of  redemption  resembles  a  losn 
or  security,  but  the  legal  effects  and  the  legal  character  of  the  two  contracts  are  totally 
different 

"  The  parole  evidence  leaves  no  doubt  as  to  the  real  history  of  the  case.  A  loan 
was  originally  proposed,  and  the  defender  was  willing  to  have  granted  a  loan  if  he  could 
have  been  made  legally  secure.  But  he  was  advised  by  Mr.  Douglas  that  he  could  not 
get  a  legal  security  for  a  loan,  and  that  his  money  would  not  be  safe  unless  he  made  an 
out-and-out  purchase  of  the  copyright  and  plant  The  idea  of  loan  was  then  definitely 
abandoned,  and  throughout  the  whole  subsequent  negotiations  everybody,  including 
Orr  himself,  knew  that  what  was  to  be  gone  into  was  not  a  loan,  but  a  sale.  It  is 
impossible  to  allow  Mr.  Orr  to  repudiate  the  deeds  not  only  executed  by  him,  bat 
engrossed  in  his  own  hand,  and  to  contradict  the  language  of  these  deeds,  langoage 
which  is  almost  suspicious  because  of  its  very  explicitness.  It  is  not  unworthy  of  notice 
that  Mr.  Orr  has  received  a  legal  education,  and  he  must  have  understood  perfectly  the 
nature  of  the  deeds  which  he  extended  and  executed.  He  sought  and  he  obtained  no 
back-bond  of  any  kind,  and  no  letter  of  declaration  explaining  or  controlling  the  deeds. 
And  it  is  incompetent  to  attempt  to  explain  or  control  them  by  parole  proof. 

*'  The  expressions  occurring  in  Mr.  Douglas'  letter,  when  the  letters  are  read  as  a 
whole,  are  in  no  way  inconsistent  with  the  transaction  being  precisely  that  which  the 
deeds  bear.  When  Mr.  Douglas  uses  the  expression  '  security,'  he  plainly  does  not 
mean  a  pledge  or  security  for  a  loan,  for  he  had  expressly  refused  to  allow  his  client  to 
give  a  loan.  The  word  is  used  as  a  short  mode  of  expressing  the  defender's  legal 
rights  in  reference  to  the  investment  In  common  language  deeds  and  securities  aie 
spoken  of  without  any  necessary  reference  to  loans  or  mortgages.  But  even  were  it 
otherwise,  Mr.  Douglas'  letters  could  not  destroy  the  defender's  rights. 

"  Nor  is  the  Lord  Ordinary  at  all  moved  by  the  correspondence  of  Mr.  Morrison,  or 
by  the  parole  evidence  relative  to  the  registration  of  the  Fife  Herald  under  the  news- 
paper Act,  6  &  7  William  IV.  c.  76.  When  rightly  understood,  it  seems  clear  that 
the  proposal  to  get  Mr.  Tullis  registered  as  a  bond-holder  necessarily  involved  a  change 
on  the  existing  transaction,  and  the  execution  of  new  deeds ;  and  this  was  quite  in  the 
view  of  the  parties.  No  such  change,  however,  was  ever  effected ;  and  the  defender 
was  registered,  not  as  a  bond-holder,  but  as  the  proprietor  of  the  newspaper,  which 
upon  the  face  of  the  deeds  he  certainly  was.  Further,  the  proposal  about  registeiii^ 
the  defender  as  a  bond-holder  did  not  come  from  the  defender  himself,  but  from  his 
uncle,  and  there  is  no  evidence  that  the  defender  either  authorised  or  was  cc^isant  of 
the  terms  in  which  Mr.  Morrison  wrote. 

*'  On  this  part  of  the  case  the  Lord  Ordinary  has  no  hesitation  in  holding  that  the 
deeds  must  be  read  and  must  receive  effect  exactly  as  they  stand.  He  thinks  it  impos- 
sible to  declare  that  they  mean  anything  different  from  or  anything  inconsistent  with 
their  precise  terms.  He  has,  therefore,  assoilzied  the  defender  from  the  first  alternative 
or  first  declaratory  conclusion.  Here  tJie  [942]  Loi^  Ordinary  thinks  it  right  to  note, 
that  as  great  part  of  the  proof,  probably  more  than  three-fourths,  relates  to  the  two 
first  conclusions,  if  the  Lord  Ordinary  is  right  in  assoilzieing  the  defender  therefrom,  the 
defender  will  be  entitled  to  a  large  part  of  the  expense  of  the  proof,  in  whatever  mj 
the  ulterior  questions  of  law  may  be  disposed  of. 

"  III.  In  dealing  with  the  legal  effect  of  the  deeds,  and  with  the  rights  which  the 
defender  has  acquired  under  them,  the  Lord  Ordinary  will  first  consider  the  '  copytigW 
as  it  is  called,  of  the  Fife  Herald, — ^that  is,  the  proprietorship  of  or  right  to  puWiA 
that  newspaper. 

"  The  Lord  Ordinary  is  of  opinion  that  the  proprietorship  of  or  right  to  publish  the 
Fife  Herald  was  effectually  conveyed  to  and  completely  transferred  to  and  vested  in  the 
defender  prior  to  the  date  of  Mr.  Orr's  sequestration.  He  thinks  that  the  defender  did 
everything  that  was  necessary  to  complete  the  transfer.  There  is  very  little  auUiority 
on  this  point,  but  the  view  which  the  Lord  Ordinary  takes  is  shortly  the  following:— 

"  The  proprietorship  of  a  newspaper  is  not  strictly  speaking  a  right  of  copjri^t. 
It  is  not  a  right  to  publish  any  specific  literary  composition  or  literary  matter,  and 
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arose  are  these : — Mr.  John  Cunningham  Orr  was  proprietor  of  two  [944]  newspapers 
published  in  Cupar ;  and  he  carried  on  their  publication — he  had  the  copyright,  and  he 

probably  does  not  fall  under  the  Copyright  Acts.  It  is  right  to  continue  a  serial  publica- 
tion  under  a  given  name,  every  issue  being  necessarily  a  new  composition  or  compilation, 
and  the  value  of  the  right  consisting  in  the  circulation  which  the  past  management  of 
the  newspaper  has  secured,  and  in  its  popularity  as  an  advertising  medium.  It  is  an 
incorporeal  moveable  right,  which  undoubtedly  is  patrimonial,  capable  of  being  trans- 
ferred by  assignation,  or  of  being  attached  by  diligence.  And  the  question  is,  how  is 
the  transference  of  such  a  right  completed  ? 

**  It  cannot  be  by  tradition  or  delivery  in  the  literal  sense,  for  the  right  is  intangible 
and  incorporeal.  It  must,  therefore,  be  by  the  exercise  of  the  right,  or  by  such  public 
assertion  thereof  as  the  nature  of  the  case  admits. 

"  Now,  it  so  happens  that  by  public  statute  6  &  7  Will.  IV,  cap.  76,  regulating 
duties  on  newspapers,  it  is  enacted  (section  6),  that  no  person  shall  print  or  publish  a 
newspaper  until  there  has  been  delivered  at  the  proper  office  a  written  and  signed 
declaration  containing  a  variety  of  particulars,  and  among  other  particulars  the  name  of 
the  proprietor  or  proprietors.  And  if  the  proprietors  are  resident  within  Great  Britain, 
the  declaration  must  be  signed  by  them.  By  a  subsequent  section  such  declaration  is 
declared  conclusive  evidence  against  the  parties  subscribing  the  same,  and  the  register 
is  open  to  the  public,  who  may  inspect  it  at  all  times  without  fee  or  reward. 

"  In  the  present  case  such  a  declaration  was  made  and  registered  under  date  9th 
August  1867.  The  declaration,  which  is  signed  both  by  Mr.  Orr  and  the  defender, 
bears  that  the  defender  is  the  sole  proprietor  of  the  Fife  Herald^  and  that  Mr.  Orr  was 
merely  the  printer  and  publisher  thereof.  The  Lord  Ordinary  thinks  that  great  weight 
must  be  attached  to  this  official  and  published  declaration.  It  fixed  the  legal  rights 
and  liabilities  both  of  Mr.  Orr  and  of  the  defender.  In  the  case  of  ex  parte  Baldwin 
and  ex  parte  Foss,  15th  March  1858,  2  De  Gex  and  Jones,  230,  27  Law  Journal,  Bank- 
ruptcy, 7,  the  property  of  a  newspaper  was  held  not  to  have  been  transferred  from  a 
bankrupt  because  he  had  continued  the  sole  registered  proprietor  under  the  statute. 
And  Lord  Justice  Turner  explains  that,  although  the  statute  may  be  primarily  intended 
for  fiscal  purposes,  the  registry  furnishes  the  means  by  which  the  ownership  of  the 
property  may  be  kiiown  to  the  world,  and  thus  '  the  statutory  declarations  are  "  indicia  " 
of  the  property  which  must  be  attended  to  for  the  purpose  of  taking  the  property  out 
of  the  disposition  of  the  bankrupt.' 

*'  Still  farther,  the  Lord  Ordinary  thinks  that  the  right  to  publish  was  used  by  the 
defender,  ^o  doubt  he  exercised  that  right  through  Orr,  who  continued  to  be  the 
printer  and  publisher.  But  Orr  published  by  authority  of  the  defender,  and  he  paid 
the  defender  a  large  annual  sum  for  liberty  to  do  so,  and  this  throughout  a  series  of  years. 

[943] ''  ^or  was  there  anything  done  inconsistent  with  the  defender's  proprietorship. 
The  imprint  of  the  newspaper,  both  before  and  after  the  transfer,  merely  announced  that 
Orr  was  printer  and  publisher,  and  did  not  state  who  was  proprietor.  And  although, 
previous  to  the  agreement  of  1863,  Orr  used  a  business  invoice  or  letter-heading,  mention- 
ing that  he  was  proprietor  of  the  newspaper,  this  was  discontinued  whenever  the  agreement 
was  signed,  and  the  copper  plate  containing  the  heading  was  given  up  to  the  defender. 

'^  In  the  whole  circumstances,  therefore,  the  Lord  Ordinary  thinks  that  the  transfer 
of  the  right  to  publish  the  Fife  Herald  was  sufficiently  completed.  Everything  was  done 
which  the  nature  of  the  case  fairly  admitted — See  Bell's  Com.  vol.  i.  p.  176,  where 
instances  are  given  where  in  cases  of  necessity — such  as  said  of  sheep  stock,  &c., 
imperfect  or  symbolical  acts  of  possession  are  held  sufficient  to  complete  the  transfer. 

**  rV.  The  Lord  Ordinary,  however,  has  come  to  an  opposite  conclusion  regarding 
the  plant  and  printing  materials  assigned  by  the  conveyance  of  21st  October  1863,  and 
mentioned  in  the  inventory  relative  thereto.  These  never  having  been  delivered, 
either  actually  or  constructively,  prior  to  the  sequestration,  were,  the  Lord  Ordinary 
thinks,  not  transferred  to  the  defender,  but  remained  subject  to  the  diligence  of  Orr's 
creditors,  and  were  attached  by  his  sequestration. 

"  (1)  The  plant  and  materials  in  question  were  ordinary  corporeal  moveables, 
undoubtedly  capable  of  actual  delivery,  and  there  was  nothing  in  their  character  or 
position  to  make  actual  delivery  impossible,  or  to  introduce  a  necessity  for  constructive 
delivery. 

"  (2)  They  were  in  the  natural  possession  of  Orr  at  the  time  of  the  sale,  used  by  him 
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himself  printed  and  published  the  papen, — ^in  piemiBeB  rented  [946]  ^rom  the  defender 
TuIUb.     In  1863,  On,  having  got  into  difficoltieB  and  requiring  money,  entered  into  a 

in  hiB  ordinary  buisness,  and  apparently  at  his  entire  disposal.  They  continued  in  Mr. 
Orr's  custody  till  his  sequestration  in  1869,  and  during  all  these  years,  from  1863  to 
1869,  they  were  used  and  employed  by  him  in  predsely  the  same  way  as  they  had  been 
before  the  agreement  of  sale.  In  regard  to  these  moveables,  the  case  is  undoubtedly  one 
of  sale  reienta  possestiane. 

'^  (3)  Not  only  so,  but  it  was  matter  of  precise  agreement  and  stipulation  that  Mr. 
Tullis,  the  purchaser,  should  not  get  possession  except  in  certain  events, — all  he  wm 
to  get  in  the  first  instance  (agreement^  article  1st)  being  a  conveyance  in  exchange  for 
the  price.  By  article  11th  of  the  agreement  it  is  provided,  that  in  case  Mr.  Orr  beeonw 
bankrupt,  grant  a  trust-deed  for  croditors,  or  fail  to  publish  the  newspapers,  then  Mr. 
Tullis  'shall  be  entitled  to  take  instant  possession'  of,  inter  alia,  the  plimt  'contained 
in  said  inventory.'  Nothing  can  more  clearly  shew  that  Mr.  Tullis  was  not  to  hate 
possession  sooner. 

''  (4)  Now,  at  common  law,  sale  retefUa  postesiione  does  not  pass  the  property,  bot 
leaves  it  exposed  to  the  diligence  of  the  seller's  creditors — See  Bell's  Com.  L  167, 171, 
and  252.  It  is  needless  to  quote  cases,  for  the  rule  has  received  ample  illustration,  and 
the  only  difficulty  is,  whether  the  present  case  does  not  fall  under  some  of  the  excep- 
tions which  the  exigencies  of  trade  have  introduced.  Beference  may  be  made  to  the 
cases  of  Macarthur  v.  Brown,  9th  July  1858,  20  D.  1232 ;  Gibson  o.  Forbes,  9th  Jolj 
1833,  11  S.  916  ;  Matheson  v.  Allison,  23d  December  1854,  17  D.  274;  Andersons 
M*Gall,  1st  June  1866,  4  M.  765.  The  Lord  Ordinary  thinks  that,  in  the  present  can, 
there  are  no  circumstances  which  could  be  held  equivalent  to  delivery. 

**  (5)  The  payment  of  rent  was  much  insisted  on  by  the  defender.  But  this  w 
mere  matter  of  contract  between  Orr  and  Tullis,  and  it  would  be  very  dangerous  to  bold 
that  delivery  is  dispensed  with  in  a  sale  whenever  there  is  an  agreement  either  by  the 
purchaser  to  pay  store  rent,  or  by  the  seller  to  pay  hire  for  the  continued  use  of  the 
subject  sold.     None  of  the  cases  support  this  doctrine. 

"(6)  Nor  is  the  defender's  case  strengthened  by  the  fact  that  the  payment  of  the 
rent  under  the  lease  was  on  several  occasions  judicially  enforced.  This  [944]  might  make 
the  transaction  more  or  less  known,  but  what  is  wanted  is  not  publication  but  actnal  or 
constructive  delivery.  A  public  advertisement  might  make  a  contract  of  sale  quite 
notorious,  but  that  would  not  dispense  with  the  necessity  of  tradition. 

**  (7)  Stress  was  laid  on  the  circumstances,  fully  detailed  in  the  evidence,  that  the 
initials  of  the  purchaser  were  painted  on  the  principal  articles  of  the  plants  and  thit 
thereafter  a  small  printed  label,  bearing  '  Robert  Tullis,  owner,'  was  pasted  upon  the 
presses,  cases,  and  boxes  containing  types,  &c.  It  was  ingeniously  urged  that  tiiia  was 
equivalent  to  marking  growing  trees  whic^  are  sold,  or  branding  cattle  which  are  to  be 
left  in  the  seller's  parks — See  1  Bell's  Coms.  176.  The  case  of  £adie  v.  Young,  I5th 
June  1815,  Hume's  Decisions,  705,  which  in  some  respects  is  similar  to  the  present  vat 
strongly  founded  on.  The  Lord  Ordinary,  however,  has  not  been  able  to  hold  the 
painting  or  labelling  as  equivalents  to  possession.  There  is  an  obvious  difference  between 
labelling  the  plant  in  a  printing-office  and  affixing  a  name-plate  to  carts  at  the  usual  plaee 
where  the  owner's  name  is  affibced.  This  was  the  species  faffti  in  £adie's  ease,  and  this, 
coupled  with  payment  of  hire,  was  held  equivalent  to  delivery.  There  was,  hoveter, 
great  difference  of  opinion,  and  to  extend  the  principle  to  the  present  case  would  leallj 
be  to  introduce  a  new  mode  of  taking  delivery  of  moveables. 

"  (8)  And,  lastly,  in  the  Lord  Ordinary's  opinion,  the  Mercantile  Amendment  Act 
does  not  apply  to  the  present  case,  or  entitle  the  defender  to  demand  delivery  after  the 
sequestration.  This  seems  sufficiently  established  by  the  case  of  Sim  v.  Grants  3d  Jnnc 
1862,  24  D.  1033.  In  that  case  the  continued  possession  and  use  of  the  subject  by  the 
seller  was  held  to  exclude  the  purchaser's  right,  and  to  admit  the  diligence  of  the  seller'i 
creditors.  It  does  not  appear  that  it  would  have  made  any  difference  if  the  seller  had 
agreed  to  pay,  and  had  actually  paid  a  hire  for  the  use.  See  also  the  case  of  Wjper 
V.  Harvey,  27th  February  1861,  23  D.  606,  which  contains  valuable  observationa  on  the 
Mercantile  Amendment  Act.  Beference  may  also  be  made,  as  illustrating  the  present 
case  by  contrast,  to  Union  Bank  v.  Mackenzie,  27th  March  1865,  3  M.  765.  The 
decision  in  that  case  would  have  been  different  if  the  tenant  who  possessed  the  moveable 
machinery  had  been  previously  in  possession,  and  had  sold  it  to  the  bank. 
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contract  or  transaction  with  Tullis  by  which  he  sold  to  TuUis  the  copyright  of  the 
newspapers,  and  the  whole  printing  plant,  on  an  understanding  and  condition  that,  while 
he  renounced  his  lease  of  the  premises,  Tullis  should  grant  him,  as  having  become  pro- 
prietor of  these  subjects,  a  lease  for  ten  years  of  the  premises,  the  newspapers,  and  plant. 
Orr  continued  to  be  tenant  of  the  premises,  and  he  continued  to  carry  on  and  print  the 
newspapers — in  possession,  of  whatever  character,  of  the  types — till  1869,  when  he 
became  bankrupt ;  and  the  trustee  in  his  sequestration  has  now  brought  this  action  for 
the  purpose  of  reducing  and  setting  aside  this  alleged  sale,  the  deeds,  and  all  that  has 
followed  upon  the  sale,  on  the  ground  that  these  were  fraudulent  prodeedings.  The 
Lord  Ordinary  has  negatived  the  plea  of  fraud,  and  has  found  that  the  transaction  which 
waa  the  subject  of  the  deeds  under  reduction  was  a  fair  and  honest  one.  He  has  on  this 
ground  sustained  the  claim  of  the  defender  to  the  copyright  of  the  newspaper,  and  the 
pursuer  does  not  impugn  the  judgment  to  this  extent  But  he  has  found  that  the  pro- 
perty of  the  moveable  articles  in  the  inventory  libelled  never  passed  to  the  defender,  in 
respect  they  never  were  delivered ;  and  to  this  last  point  only  the  able  argument  we  heard 
from  the  bar  was  addressed.  The  Lord  Ordinary,  in  his  note,  has  explained  with  great 
ability  and  fulness  his  views  on  this  subject ;  and  Mr.  Eraser,  in  his  concluding  address, 
enforced  them  in  an  exceedingly  able  and  powerful  speech.  As  the  case  involves  a 
question  of  considerable  importance,  I  shall  state  my  opinion  in  some  detail.  I  shall 
consider  the  question,  in  the  first  place,  without  reference  to  the  provisions  of  the 
Mercantile  Law  Amendment  Act,  of  the  import  of  which  I  shall  speak  in  the  sequel 

It  was  contended  for  the  piirsuer  that  the  law  of  Scotland  adopted  to  the  full  extent 
the  doctrine  of  the  Boman  law,  that  in  the  contract  of  sale  tradition  is  necessary  to  transfer 
dominion,  and  that  without  actual  delivery  the  property  sold  remains  with  the  seller, 

"The  judgment  which  the  Lord  Ordinary  has  pronounced  does  not  affect  the 
defender's  right  to  the  Main's  printing-machine  and  to  the  fixtures.  The  trustee  has 
only  been  found  entitled  to  the  moveables,  sold  by  the  conveyance  of  21st  October  1863, 
but  not  delivered  before  sequestration. 

"  Y.  The  Lord  Ordinary  thinks  that  the  present  case  does  not  fall  to  be  decided  on 
the  doctrine  of  reputed  ownership.  A  good  deal  of  evidence  was  led  by  the  pursuer  as 
to  Mr.  Orr  being  the  reputed  owner  both  of  the  *  copyright '  and  of  the  plant.  In  the 
Lord  Ordinary's  view,  almost  the  whole  of  this  evidence  is  irrelevant  and  inapplicable 
to  the  circumstances  of  the  present  case. 

"  (1)  As  to  the  so-called  '  copyright'  or  right  of  publication :  This  being  an  incorporeal 
right,  it  is  more  than  doubtful  whether  mere  repute  of  ownership,  if  unaccompanied  by 
any  of  the  indicia  of  property  of  which  the  case  is  susceptible,  would  be  of  any  importance. 
It  seems  plain  that  the  mere  guesses  or  suppositions  of  persons  who  had  no  means  of 
knowledge,  and  who  never  made  any  special  inquiry,  would  never  make  Mr.  Orr  pro- 
prietor, or  admit  the  diligence  of  his  creditors.  A  great  deal  of  the  evidence  relied  on 
by  the  pursuer  is,  in  the  Lord  Ordinary's  opinion,  utterly  worthless.  If  the  Lord  Ordinary 
is  right  in  holding  that  the  property  of  the  newspaper  was  effectually  transferred  by 
the  public  registry  of  Mr.  Tullis  as  proprietor  and  otherwise,  it  would  require  something 
much  stronger  than  exists  in  the  present  case  to  make  it  subject  to  the  diligence  of  Mr. 
Orr's  creditors,  on  the  ground  of  reputed  ownership. 

"  (2)  As  to  the  plant :  Here  also,  in  the  Lord  Ordinary's  view,  the  doctrine  of  reputed 
ownership  is  inapplicable.  For  if  the  property  was  never  taken  out[g45]  of  Mr.  Orr,  then 
his  creditors  may  attach  it,  whether  he  was  reputed  owner  or  not.  Where  there  is  real 
ownership,  there  is  no  necessity  for  reputed  ownership. 

"  In  any  view,  however,  the  Lord  Ordinary  thinks  that  the  reputed  ownership  of 
the  plant  de  facto  came  to  an  end  in  1867,  when  Mr.  Douglas,  with  his  own  hands, 
painted  the  initials  of  Mr.  Tullis  on  all  the  principal  articles  of  the  plant  It  is  clear 
from  the  evidence  that  this  scene  became  publicly  and  widely  known,  and  is  even  said 
to  have  destroyed  Mr.  Orr's  credit  Now,  the  Lord  Ordinary  has  held  that  this  painting 
and  labelling  did  not  pass  the  property ;  but  if,  contrary  to  the  Lord  Ordinary's  opinion, 
it  should  be  held  that  the  property  was  passed,  then  it  appears  that  the  painting  and 
labelling  was  sufficiently  public  to  destroy  the  repute  of  ownership. 

"  As  the  proof  led  did  not  include  questions  of  damages  or  accounting,  and  as  there 
are  petitory  conclusions  still  to  be  disposed  of,  the  Lord  Ordinary  has  appointed  the  cause 
to  be  enrolled  for  further  procedure,  and  he  reserves  in  the  meantime  all  questions  of 
expenses." 
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subject  to  the  buyer's  personal  claim  for  deliyery.     He  also  maintained,  and  qooted  t 
series  of  decisions  to  prove,  that  the  law  of  Scotland  did  not  sanction  equivakatB  fs 
delivery;    and  that  recourse  to  symbols,  or    notarial  instruments,  or  marVing^  « 
segregation  of  the  subject  of  the  sale,  was  ineffectual  to  complete  the  real  lighk    I  aa 
inclined  to  think  that  Mr.  Fraser  was  in  the  main  successful  in  his  demoiistratio&  cf 
these  propositions.     But  they  do  not  seem  to  me  to  exhaust  the  case,  irlueh  lies  in  a 
point  beyond  them.     Tradition,  or  delivery,  in  a  sale  of  moveables,  is  important  onljai 
the  means  of  obtaining  possession ;  and  possession  is  the  true  completion  of  (he  eoaiad 
of  sale.     Therefore  it  is  not  correct  to  say  (as  Mr.  Rhind  in  his  able  address  seened  » 
maintain),  it  is  not  correct  to  say  (although  the  position  is  supposed  to  be  wmrtwirf 
by  the  high  authority  of  Lord  President  Blair  in  the  case  of  Broughton  and  Aitehini) 
that  some  ostensible  corporeal  act — some  change  in  the  actual  local  situation  or  cnsto^ 
of  moveables  sold,  is  necessary  to  pass  the  property.    [946]  ^bat  is  only  tme  wlienpQBB» 
sion  has  not  been  attained  by  the  purchaser.     It  is  manifestly  not  true  whoi  poeaesBna 
has  been  attained.     The  simplest  illustration  of  this  is  the  case  in  which  the  thing  M 
is  at  the  time  of  the  sale  in  the  possession  of  the  purchaser.     If  a  man  hire  a  hone  cr 
carriage,  and  purchase  it  while  his  contract  of  hire  is  current,  the  propeitj  ha 
passed ;  for  no  delivery  could  make  the  possession  more  complete  than  it  was  befora 
But  as  possession  may  be  acquired  and  held  through  another  just  as  effectoallj  as  bf 
the  owner  himself,  so,  when  the  subject  of  the  sale  is  in  the  hands  of  a  third  party  vk 
holds  for  the  buyer,  the  property  is  as  effectually  transferred  as  if  the  buyer  persooal^ 
had  possession.     Accordingly,  it  is  certain  that  when  goods  sold  are  in  the  warehoae 
of  a  third  party,  the  tranference  of  the  goods  is  complete  from  the  time  when  tb 
third  party  ceased  to  be  the  hand  or  custodier  of    the  seller,  and  beocunea  the 
hand  or  custodier  of  the  buyer.      The  buyer  then  has  as  much  poasesskm  ai  tk 
seller  had,   and  further  delivery  is  superfluous.       But  the  contract  of  deposit  ii 
only  one  of  a  numerous  class  of  subordinate  titles  to  possession,  in  all  of  tU 
the  possessor  holds  for  the  proprietor  from  whom  his  right  is  derived.    Erskine  siji: 

« Thus  the  owner  of  a  thing  lent  or  deposited  possesses  it  by  the  borrower  fli 

depositary, — the  proprietor  of  lands  by  his  tenant  or  stewart — as  in  the  case  of  pMi^ 
where  the  proprietor  is  considered  as  possessing  the  subject  by  the  creditor  to  trfaiii 
it  was  impignorated,  in  so  far  as  is  necessary  for  supporting  his  right  of  pfopat)L 
The  same  doctrine  holds  in  liferenters,  tacksmen,  and  generally  in  every  ast  m 
which  there  are  inferior  rights  affecting  any  subject  distinct  from  the  proper^  d 
that  subject."  Possession,  therefore,  may  be  complete  without  any  ostensibfe  ad 
"  Creditors,"  says  Lord  Ivory  in  the  case  of  Shearer,  November  18,  1842(5  D.  U% 
^'  are  bound  to  know  that  many  honest  occasions  of  possession  may  arise  in  the  dd^ 
complication  of  human  affairs,  without  any  radical  title  of  property  in  the  merepoBSBBSC 
on  which  they  would  be  safe  to  rely  as  a  ground  of  credit"  Thus,  if  moTeaWei>  mi 
as  furniture,  are  burdened  by  a  liferent,  they  may  be  the  subject  of  an  immediate  wk 
by  the  owner,  although  these  cannot  be  the  subject  of  immediate  delivery.  If  tki 
article  sold  is  under  a  contract  of  location  or  lien  to  a  third  party,  delivery  cannolli 
made  while  the  rights  of  the  tenant  or  hirer  continue.  If  it  be  the  subject  of  im|^gBfi» 
tion  or  lien,  the  same  thing  may  be  said.  But  in  these  cases  the  true  doctrine  is  ^ 
the  property  passes  from  the  time  that  the  liferenter  or  tenant  or  pledg&^hoider  ta^ 
holds  from  the  purchaser ;  the  transference  of  the  property  is  not  suspended  in  thast 
cases  until  these  rights  expire,  but  the  possession  of  the  purchaser  is  complete  thro^^ 
the  possession  held  under  the  inferior  or  subordinate  rights.  I  do  not  stop  to  revif* 
the  authorities  up  to  this  point,  for  in  cases  in  which  the  possession  is  with  a  third  partf 
these  principles  admit  of  no  question. 

But  what  shall  be  said  if  the  seller,  in  parting  with  the  ownership,  himself  aeqw 
a  subordinate  title  of  possession.  Shall  his  continued  possession  be  ascribed  to  his  foa« 
ownership,  or  to  his  new  title?  Although  this  is  not  a  new  question,  I  have  ftW 
it  difficult,  and,  as  far  as  I  know,  it  is  hitherto  undecided  in  ScotlMid.  The  caasi 
relied  on  by  the  pursuer  were,  without  exception,  instances  in  which  the  seller  op 
tinned  to  possess  on  his  title  of  ownership— at  least  in  which  he  had  no  other  spedK 
title.  It  may  no  doubt  be  said  that  a  seller  who  is  under  a  personal  obl^gstHa  H 
deliver  a  thing  sold  holds  as  trustee  or  mandatory  for  the  buyer  until  his  obligation  »p^ 
formed,  and  that,  as  the  law  presumes  ownership  from  possession  in  that  case,  Po*y^ 
standing  the  personal  contract,  so  it  will  presume  it  in  the  case  or  any  <'*^*'.*^v 
which  is  purely  personal     But  there  is  a  clear  distinction  between  cases  in  whia 
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possession  is  simply  continued  by  the  seller  and  those  in  which  a  new  title  of  possession, 
specific  and  determinate,  with  known  rights  and  limits,  ia  acquired  by  him.  This  dis- 
tinction is  well  brought  out  by  comparing  the  case  of  Macdougall  (2  D.  500)  with  that 
of  Anderson  (11  D.  270).  In  the  latter,  the  court,  by  a  narrow  majority,  held  the 
property  of  furniture  bought  from  the  trustee  in  a  sequestration,  but  allowed  to  remain 
in  the  bankrupt's  possession,  not  to  have  been  transferred ;  but  much  was  rested  on  the 
fact  that  the  purchaser  had  made  no  contract  with,  and  had  granted  no  specific  title  to, 
the  former  owner.  The  rule  of  the  civil  law,  from  which  the  principles  of  our  law  of  sale 
[947]  ^^  mainly  derived,  was  very  distinct  on  this  matter.  It  is  laid  down  both  in  the 
Pandects  and  the  Code  that  the  reservation  of  a  liferent,  or  the  acceptance  of  a  lease  by 
the  seller,  is  equivalent  to  tradition ;  and  such  is  the  view  taken  by  Pothier  and  Domat. 
Mr.  Bell  speaks  with  approbation  of  this  principle,  and  quotes  the  Roman  jurists  as 
authority  for  his  doctrine,  that  when  unfinished  goods  are  purchased,  and  left  with  the 
seller  for  completion,  the  property  has  passed.  Mr.  "Brown,  on  the  other  hand,  in  his 
work  on  sale,  stoutly  denies  that  this  rule  of  the  Roman  law  has  ever  been  admitted 
with  us ;  and  I  see  that  the  last  editor  of  Bell's  Commentaries  (Mr.  M*Laren)  thinks 
that  the  author  has  allowed  himself  to  be  carried  too  far  in  the  direction  of  English 
analogies.  Now,  in  this  conflict  of  authority,  and  in  the  absence  of  any  direct  decision, 
I  think  it  is  not  difficult  to  reconcile  the  contending  views.  It  may  be  true  that,  in 
the  case  of  goods  sold  remaining  in  the  custody  of  the  seller,  there  is  a  presumption  of 
simulation  raised  against  any  inferior  title,  flowing  from  the  buyer,  which  he  may 
pretend.  But  this  presumption  will  be  stronger  or  weaker  according  to  circumstances  ; 
and  if  the  good  faith  of  the  transaction  is  clearly  proved,  will  altogether  disappear.  In 
such  a  case,  the  question* of  possession  must  be  judged  of  according  to  the  legal  title  of 
the  parties.  In  this  case  the  Lord  Ordinary  has  held — and  I  entirely  agree  with  him 
in  that  result,  even  had  it  been  questioned,  which  it  is  not — that  the  original  transaction 
by  which  Mr.  TuUis  acquired  the  property  of  the  copyright,  fixtures,  and  types,  was  not 
simulate,  but  substantial  and  real ;  and  it  follows  that  the  lease  granted  to  Orr,  in  terms 
of  the  stipulation  in  the  agreement,  was  equally  substantial  and  real  in  intention  and 
design,  whether  effectually  completed  or  not.  Had  the  challenge  been  made  de  recenti, 
it  might  have  been  more  difficult  for  TuUis  to  have  proved  the  good  faith  of  the  entire 
transaction.  But  in  the  time  which  has  elapsed,  the  truth  and  reality  of  the  transfer 
have  been  put  beyond  doubt.  The  full  price  was  paid ;  TuUis  was  registered  as  pro- 
prietor of  the  copyright ;  the  rent  was  paid  for  several  years ;  the  articles  in  question 
were  insured  in  the  name  of  Tullis  as  owner ;  the  marking  of  the  initials  of  Tullis  on 
the  articles,  although  of  little  use  as  symbolical  delivery,  is  a  fact  of  importance  as 
indicating  the  intention  of  the  parties ;  and,  lastly,  TuUis's  position  as  landlord  in  respect 
of  these  printing  materials,  was  on  more  than  one  occasion  judicially  asserted  in  seques- 
trations for  rent,  the  lease  being  fully  set  out  in  the  several  petitions,  and  these  articles 
being  specified  as  part  of  the  subjects  for  which  the  rent  was  due.  The  lease  of  the 
types  thus  stands  in  a  much  more  favourable  position  than  if  it  had  been  a  solitary 
transaction.  The  rent  stipulated  in  the  lease  was  a  cumulo  sum  for  all  the  separate 
subjects — the  premises,  the  copyright,  the  fixtures,  and  the  types.  I  find  it  impossible 
to  hold  that  it  was  a  real  transaction  as  to  some  of  these  and  simulate  as  to  others ;  still 
lees  that  it  was  a  sale  as  regarded  part,  and  a  security  only  as  regarded  the  rest.  And, 
therefore,  I  am  of  opinion  that  Tullis  has  been  throughout  in  possession  of  these  types 
through  his  tenant,  and  that  the  property  passed  from  the  first. 

I  concur  with  the  Lord  Ordinary  that  there  is  no  case  here  of  reputed  ownership ; 
and  I  have  only  further  to  say  a  word  on  the  application  of  the  Mercantile  Law  Amend- 
ment Act.  If  the  views  I  have  above  expressed  be  correct,  the  printing  materials  in 
question  were  delivered,  and  therefore  the  1st  section  of  the  Mercantile  Law  Amend- 
ment Act  does  not  apply.  If,  however,  I  am  wrong  in  these  views,  I  think  the  case 
very  clearly  falls  under  the  provision  of  the  section  in  question.  There  are  only  two 
conditions  necessary  to  introduce  the  remedy  of  the  statute — (1)  a  completed  contract 
of  sale ;  (2)  that  the  subject  sold  has  been  allowed  to  remain  in  the  custody  of  the 
seller.  In  every  case  in  which  these  two  conditions  unite  the  statute  applies.  In  this 
case  there  was  a  completed  contract  of  sale,  and,  if  the  goods  were  not  delivered,  they 
were  allowed  to  remain  in  the  custody  of  the  seller.  Therefore  the  pursuer  cannot 
interfere  with  their  delivery  to  the  purchaser.  I  think  the  dicta  in  the  case  of  Sim 
have  been  entirely  misapprehended.  What  was  found  there  was  that  there  was  no 
contract  of  sale ;  and  the  reference  to  beneficial  enjoyment  by  the  Lord  President  and 
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Lord  Cowan  was  intended  to  shew  that  the  stipulations  of  the  contract  were  incon- 
sistent with  a  sale  having  been  completed.  There  is  no  loom  for  sach  a  [948]  ^^^  ^ 
this  case.  The  beneficial  use  enjoyed  by  Orr  was  the  result  of  the  contract  of  lease— 
a  contract  which  was  entirely  consistent  with  the  completion  of  the  personal  contract 
of  sale. 

Lord  Cowan. — The  interlocutor  of  the  Lord  Ordinary  has  definitely  settled  certein 
of  the  questions  on  which  parties  were  at  issue  under  the  record. 

The  averment  of  fraud  on  which  the  pursuer  relied^  his  Lordship  holds,  has  not 
been  in  any  respect  substantiated  by  the  proof,  and  from  the  reductive  conclusion  of 
the  siunmons  on  that  ground  the  defender  has  been  assoilzied.  It  has  also  been  held 
by  his  Lordship  that  the  pursuer  has  entirely  failed  in  shewing  that  the  deeds  wfaiek 
embodied  the  transaction  of  parties  in  1863  set  forth  a  different  species  of  transaction 
from  that  which  they  profess  to  effect.  These  findings  have  been  acquiesced  in  bj  the 
pursuer,  and  it  must  be  held  that,  whatever  may  be  the  legal  result  of  the  transaction, 
a  boTia  fide  sale  of  the  copyright  and  of  the  plant,  as  set  forth  in  the  writings  between 
the  parties,  was  actually  effected  for  the  price  of  £955.  The  consequence  is,  that  tite 
price  having  been  paid,  the  sale  as  a  personal  contract  is  unchallengeable.  Still  further, 
the  pursuer  has  not  disputed  the  soundness  of  the  judgment  pronounced  by  the  Lord 
Ordinary  upon  the  effect  of  the  written  agreement  of  1863,  and  of  what  followed  on  it 
in  operating  a  valid  transference  to  the  defender  of  the  copyright  of  the  newspaper 
mentioned.  All  these  matters  are  to  be  taken  as  conclusively  disposed  of,  there  having 
been  no  argument  addressed  to  the  Court  against  the  interlocutor  under  review  upon 
any  one  of  them.  The  only  question  that  is  for  consideration — and  it  is  certainly  not 
a  little  delicate  and  difficult — is  whether  the  plant,  as  it  is  caflled,  has  been  efiPectnallj 
transferred  along  with  the  copyright  in  property  to  the  defender  under  the  deeds  of 
1863,  and  the  proceedings  which  have  been  taken  thereon ;  in  other  words,  whether 
not  merely  a  personal  right  to  the  plant,  &c,,  has  been  acquired  by  the  defender,  bat 
also  a  real  right  therein,  or  a,  jus  in  re'i  I  have  felt  the  solution  of  this  question  to  he 
attended  with  great  difficulty ;  and  it  is  not  without  hesitation  that  I  have  arrived  at 
a  conclusion  adverse  to  that  presented  to  the  Court  in  the  very  able  argument  of  Mr. 
Fraser. 

The  principles  of  the  law  of  Scotland  are  generally  to  the  effect  so  powerfully  coo- 
tended  for  upon  the  authorities  to  which  reference  was  made.  Without  delivery  <s 
tradition  there  can  in  general  be  no  effectual  transference  of  moveable  property ;  M 
in  special  circumstances,  and  in  the  peculiar  position  in  which  moveables  may,  in  ti» 
multifarious  transactions  of  trade  in  the  present  times,  come  to  be  placed  at  the  time  d 
the  sale — there  may  be  acts  consented  to  by  both  parties  and  sufficiently  made  public, 
which,  when  done  in  honafide,  the  law  will  hold  equivalent  to  delivery.  Instances  i 
this  are  mentioned  by  Mr.  Bell  in  the  1st  vol.  of  his  Commentaries,  pp.  172  to  1$3, 
and  reference  may  be  in  particular  made  to  his  statement  at  sec.  16  of  that  discussion:— 
*'  Where  the  evidence  of  the  contract  is  clear,  where  the  subject  purchased  is  specific, 
and  where  there  is  no  ground  for  pleading  on  the  effect  of  reputed  ownership,  as  giving 
additional  credit  to  the  holder  of  these  goods,  there  is  a  constructive  tradition  sufficient 
to  transfer  the  property,  the  price  being  paid.''  And  the  question  here  truly  r^olns 
into  this,  whether,  having  regard  to  the  peculiarities  which  occur  in  this  case,  there  has 
not  been  every  step  taken  with  a  view  to  complete  the  real  right  which  the  nature  of 
the  transaction  admitted  of  or  required — whether,  in  short,  there  has  not  occurred 
what  is  legally  sufficient  and  equivalent  to  delivery. 

The  detailed  view  of  the  peculiarities  of  the  case,  and  of  the  proceedings  taken  by 
the  defender  to  validate  the  sale  which  your  Lordship  has  given,  makes  it  unnecessary 
for  me  again  to  go  over  the  specialties  of  the  case  with  any  minuteness. 

The  sale  was  effected  in  1863,  and  is  now  admitted  to  have  been  entered  into  » 
bona  fide.  The  price  of  the  subjects,  £955,  is  admitted  to  have  been  fully  paid  by  Uie 
defender  at  the  time.  The  personal  contract  is  complete  and  unchallengeable  under 
the  writings  embodying  the  transaction.  And  it  is  only  in  1869,  six  years  afterwards, 
that  the  pursuer  challenges  the  completion  of  the  [949]  '^^  right  on  the  ground  of  no 
actual  delivery  having  taken  place,  the  subjects  having  thereby,  as  alleged,  been  left 
exposed  to  the  diligence  of  the  seller's  creditors,  and  therefore  being  now  attached  by 
his  sequestration.  One  cannot  but  look  with  some  jealousy  on  a  challenge  of  this  kind 
post  fantum  temporis ;  still,  if  neither  actual  delivery,  nor  what  may  be  deemed  in  the 
circumstances  equivalent  thereto,  has  passed,  the  apparent  injustice  which  the  defender 
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will  suffer  must  be  submitted  to  by  him  as  unavoidable.  But  is  there  not  sufficient 
here  to  satisfy  the  requirement  of  the  law  when  it  says,  that  not  by  personal  paction, 
but  by  delivery,  the  transference  of  moveable  property  is  effected  ? 

The  copyright,  the  transference  of  which  was  part  of  the  same  transaction,  has  been 
held  to  be  well  vested  in  the  defender,  and  this  appears  to  me  to  be  a  circumstance 
deserving  of  some  weight     The  premises  in  which  the  seller  printed  the  newspaper  by 
means  of  the  plant,  which  by  the  same  agreement  were  to  be  transferred  along  with  the 
copyright,  belonged  in  property  to  the  defender,  and  were  in  the  occupancy  of  the  seller 
as  his  tenant  when  the  transaction  was  arranged.     The  agreement  entered  into  in  these 
circumstances  was,  that  the  seller's  current  lease  being  renounced,  and  the  stipulated 
price  being  paid  for  the  copyright  and  plant,  a  new  lease  should  be  granted  of  the 
premises  and  of  the  whole  plant  therein,  by  the  defender  as  proprietor  of  both,  to  the 
seller  for  a  fixed  rent,  the  endurance  of  the  lease  to  be  until  1873.     Under  this  lease 
the  now  bankrupt  seller  has  continued  to  possess,  and  to  make  payment  of  the  rent  all 
along,  and  xmtil  his  sequestration.     His  title  to  occupy  the  premises,  and  to  use  and 
possess  the  plant  was  exclusively  that  of  tenancy,  and  the  whole  actings  of  parties 
proceeded  on  that  footing.     For  what  acts  of  possession  occurred  in  assertion  of  his  real 
right  on  the  part  of  the  defender?    Immediately  on  this  sale,  a  policy  of  insurance  in 
name  of  the  pursuer,  as  owner  at  once  of  the  premises  and  of  the  plant,  was  opened, 
and  has  been  since  maintained.     So  I  read  Mr.  Douglas's  evidence.     There  are  those 
three  successive  applications  in  1865,  1866,  and  1867  to  the  Judge  Ordinary  of  the 
bounds,  all  setting  forth  his  rights  as  proprietor,  and  the  occupancy  not  of  the  premises 
only,  but  of  the  plant,  on  the  part  of  the  bankrupt  as  that  of  a  mere  lessee.     Further, 
there  is  that  limitation  of  the  lease  as  regards  a  part  of  the  subjects  and  relative  reduc- 
tion of  the  rent  fixed  in  1863,  which  occurred  in  1866-67,  mentioned  in  the  last  of  the 
applications  to  the  Sheriff  in  1867.     Unless  it  is  to  be  held  that  the  individual  articles 
behoved  to  have  been  removed  from  the  premises  in  October  1863,  and  afterwards  in  a 
few  hours  or  days  restored  to  the  premises,  to  permit  of  a  new  course  of  possession,  as 
tenant,  to  run  upon  a  new  lease,  everything  that  could  be  done  by  the  defender  appears 
to  have  been  gone  through.     And  no  concealment  of  the  fact  as  to  this  transfer  of  the 
proprietary  right  was  practised,  for  it  is  not  a  little  remarkable  that  the  Lord  Ordinary, 
while  he  justly  holds  that  the  mere  painting  and  labelHng  which  took  place  in  1867 
could  not  avail  to  pass  the  property,  states,  in  dealing  with  the  plea  of  reputed  owner- 
ship, "but  if,  contrary  to  the  Lord  Ordinary's  opinion,  it  should  be  held  that  the 
property  was  passed,  then  it  appears  that  the  painting  and  labelling  was  sufficiently 
public  to  destroy  the  reputed  ownership."    It  is  indeed  urged  that  possession  was  not 
contemplated  in  the  very  transaction  itself,  except  in  certain  events.     But  I  do  not  so 
read  the  stipulation  in  the  agreement,  and  in  the  relative  lease  of  1863,  regarding  this 
matter.     The  possession  there  referred  to  is  that  which  any  landlord  may  stipulate  to 
take  of  the  subjects  of  the  lease  so  soon  as  the  tenant  is  overtaken  by  bankruptcy,  or 
otherwise  incurs  an  irritancy.     It  is  not  such  a  stipulation  as  occurred  in  the  case  of 
Sim  t;.  Grant,  where,  in  the  very  act  of  effecting  the  sale,  it  was  stipulated  that  the 
subject  of  it  should  remain  with  the  seller,  to  be  used  by  him  for  his  own  profit,  until 
the  purchaser  should  choose  to  claim  delivery  of  the  subject.     I  cannot  therefore  think 
that  the  stipulation  in  this  transaction,  that  the  defender  on  the  bankruptcy  of  the 
tenant  should  be  entitled  to  take  possession  of  the  property  he  had  set  in  lease,  can  at 
all  militate  against  the  legal  effect  of  the  circumstances  otherwise  as  amounting  in  this 
case  to  what  is  equivalent  to  delivery. 

On  the  whole,  without  infringing  on  the  general  principle  of  law,  or  trenching  upon 
any  of  the  decisions,  I  am  of  opinion  that  the  pursuer  is  not  entitled  to  [950]  prevail 
in  this  action,  on  the  ground  of  thejf^  in  re  as  regards  this  property  not  having  been 
vested  in  the  defender  on  the  occurrence  of  the  sequestration  of  the  seller's  estate,  under 
which  the  pursuer  is  trustee.  I  concur  in  the  conclusion  at  which  your  Lordship  has 
arrived,  that  the  plant  has  all  along  been  in  the  defender's  possession  as  owner,  through 
Orr  as  his  tenant 

Having  formed  this  opinion,  I  think  it  unnecessary  to  consider  whether,  on  the 
assumption  that  the  real  right  has  not  passed  to  him,  the  defender  could  effectually 
plead  the  Mercantile  Amendment  Act.  All  I  shall  say  is,  that  in  my  view  the  decision 
in  the  case  of  Sim  v.  Grant,  which  was  arrived  at  after  great  deliberation,  would  present 
a  formidable  obstacle  to  such  a  plea  on  the  part  of  the  defender  in  the  circumstances  of 
this  case ;  but  on  the  ground  which  I  have  stated,  I  concur  in  thinking  that  the  inter- 
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locutor  under  review  must  be  altered,  and  effect  given  to  the  defender's  real  right  in 
this  moveable  property  as  well  as  in  the  copyright 

Lord  Nbavbs. — The  principles  of  the  law  of  Scotland  as  to  the  transference  of 
property  iu  moveables,  or  as  to  the  creation  of  a  real  right  of  security  over  moveable 
are  of  great  interest  and  importance ;  and  differing  as  they  do,  in  theory  at  least,  bom 
those  adopted  by  the  law  of  England,  they  give  rise  to  questions  involving  considerations 
of  great  nicety,  and  requiring  to  be  examined  with  careful  consideration,  so  as  to  provide, 
if  possible,  that  practical  injustice  should  not  be  done  to  parties  acting  in  good  faith. 

The  great  maxim  on  the  subject  is  to  be  found  in  the  Roman  law.  Traditumibutj 
Tton  nudis  pactiSy  transferuniur  rerum  dominia.  If  the  property  of  a  moveable  is  in  i., 
it  cannot  be  transferred  to  j9.  by  a  mere  agreement  to  do  so.  Some  real  change  in  the 
possession  of  the  article  must  take  place. 

But,  in  recognising  the  general  principle,  important  and  difficult  questions  aiise  as 
to  its  application,  and  in  considering  these  regard  must  always  be  had  to  the  ordinary 
course  of  human  transactions,  and  to  the  exigencies  of  business,  which  ought  not  to  be 
needlessly  sacrificed  to  mere  abstract  ideas. 

The  question  whether  delivery,  as  it  is  called,  or  a  change  of  possession,  has  tskoi 
place,  depends  on  the  law  applicable  to  possession.  Delivery  may  be  affected  bj  a 
change  of  possession,  and  this  may  in  many  ways  be  done  without  any  local  change  in 
the  situation  of  the  article,  or  any  manual  apprehension  of  it  by  the  acquirer. 

Possession  is  of  various  kinds ;  in  particular,  there  is  natural  and  there  is  civil 
possession. 

If  a  thing  is  not  in  the  owner's  own  custody,  but  in  that  of  a  third  party,  the 
possession  and  consequently  the  property  of  it  will  be  transferred  by  installing  the 
acquirer  in  the  same  position,  in  regani  to  the  custodier,  as  the  original  owner  occupies. 
A  large  class  of  cases  is  affected  by  this  rule. 

But  the  case  we  have  now  to  consider  is  one  in  which  the  owner  is,  at  the  time  of 
the  transaction,  in  the  natural  possession  of  the  subject.  Is  it  always  necessary  in  that 
case  that  the  subject  be  locally  removed  from  the  custody  of  the  original  owner  f  I  do 
not  think  so.     Much  here  depends  on  the  known  position  and  relation  of  the  parties. 

It  often  happens  that  the  same  party  has  two  different  occupations,  intimately  con- 
nected together,  but  yet  materially  different  in  the  rights  arising  from  thenu 

A  shipbuilder  is  the  owner  of  the  materials  with  which  he  builds ;  but  he  seldom 
builds  except  on  a  contract  to  do  so.  He  builds  in  his  own  yard,  upon  terms  whidi 
give  his  employer  daily  access  to  the  work  in  its  progress,  and  he  receives  periodical 
instalments  of  the  contract  price.  It  would  be  contrary  to  common  sense  and  shocking 
to  common  justice  to  hold  that,  because  he  furnishes  the  materials  and  builds  in  his 
own  yard,  the  property  does  not  pass  till  the  ship  is  launched.  The  law  justly  and 
reasonably  holds  the  case  to  be  undistinguishable  from  the  other  case,  where  the  party 
who  wants  the  ship  buys  or  supplies  the  materials  himself,  and  has  them  wrought  np 
in  the  builder's  yard.  This,  in  fact,  is  held  to  be  the  true  res  getta^  the  shipbuilder, 
after  having  paid  for  his  materials,  being  truly  not  an  owner  of  the  vessel,  but  a  heaior 
operarum  on  a  [951]  ship  belonging  to  the  man  for  whom  it  is  destined.  This  is  the 
import  of  the  well-known  case  of  Duncanson.* 

Take  another  case.  A  man  is  both  a  horse-dealer  and  a  livery  stabler.  He  sells 
me  one  of  his  horses,  and  I  leave  the  horse  in  his  custody  on  the  distinct  contract  of 
livery.  It  may  be  that  I  ride  it,  or  that  I  am  prevented  from  doing  so  by  weather  (s 
accident.  But  I  pay  for  the  horse,  and  I  pay  punctually  for  its  being  kept  at  liveiy 
for  months.  It  would,  I  think,  be  a  gross  caricature  of  the  law  of  Scotland  to  say  that 
this  was  not  good  delivery,  by  an  open  change  of  possession.  That  which  the  dealer 
formerly  possessed  as  owner  he  now  has  merely  the  custody  of  in  his  livery  stables,  in  a 
distinct  and  recognised  capacity  of  a  different  kind. 

In  the  same  way  I  buy  a  book  in  a  bookseller's,  and  pay  for  it.  The  bookseller  is 
also  a  bookbinder.  I  leave  the  book  with  him  to  be  bound  according  to  a  pattern  I 
furnish  ;  he  does  so,  inserts  my  book-plate  if  I  have  one,  and  charges  me  in  his  books 
with  the  price  of  binding.  I  cannot  doubt  that  this  is  a  good  change  of  possession,  and 
that  no  one  is  entitled  to  say  that  the  book  so  dealt  with  is  not  a  delivered  book  put  into 
a  course  of  treatment  belonging  to  a  new  and  distinct  employment 

Other  cases  may  be  imagined  of  a  similar  kind,  as  where  a  vase  is  bought  and  left 
to  have  an  inscription  engraved  on  it,  and  the  like. 

*  Simpson  r.  Duncanson  (1786),  M.  14,204. 
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Now,  in  all  such  cases  there  is  one  requisite  that  is  indispensable.  The  transaction 
must  be  in  bona  fide.  If  there  is  any  semblance  or  suspicion  of  collusion  or  simulation 
this  will  materially  alter  the  case.  Indeed,  even  if  an  apparent  delivery  takes  place,  if 
it  seems  to  be  merely  nominal,  and  is  followed,  or  its  effect  undone,  by  an  immediate 
restitution,  the  possession  will  not  be  held  to  have  passed. 

Another  class  of  cases  must  be  distinguished.  Possession,  or  at  least  lengthened 
possession,  presumes  property,  and  any  one  alleging  property  where  the  possession  is  in 
another  must  at  least  prove  his  right.  This,  I  take  it,  is  the  nature  of  the  case  that 
occurred  in  Anderson  v.  Buchanan,  11  D.  270,  where  the  friend  of  a  sequestrated 
bankrupt  bought  his  furniture,  and  allowed  him,  out  of  friendship,  to  possess  it  for  a 
number  of  years,  when  it  was  poinded  by  a  creditor.  The  Court  held  that  possession 
presumed  property,  and  that  the  bankrupt's  friend  had  not  sufficiently  proved  that  he 
held  the  property  notwithstanding  the  baiikrupt's  possession.  The  case  was  a  nice  one, 
and  strong  opinions  was  delivered  by  a  minority,  among  whom  were  Lord  Ivory  and 
Lord  Moncreiff.  I  greatly  doubt  the  decision,  but  it  expressly  proceeded  on  this  footing, 
that  the  friend  who  claimed  the  furniture  did  not  show  that  he  allowed  the  bankrupt 
to  possess  it  on  a  definite  contract  apart  from  property,  and  it  is  not  inconsistent  with 
the  view  that  property  may  be  passed  in  certain  circumstances  by  a  change  of  the  title 
of  possession, — that  is,  by  a  change  in  the  civil  possessor  of  the  subject. 

A  great  deal  will  in  this  matter  depend  on  the  facts  of  the  case.  There  may  be  a 
latent  change  so  equivocal  or  imperceptible  as  to  deceive  every  one ;  and  I  confess  that 
in  the  present  case  there  seems  at  first  to  have  been  a  disposition  to  conceal  the  true 
state  of  things,  and  so  long  as  that  lasted  I  should  have  hesitated  much  to  protect  this 
property .  from  the  diligence  of  Orr's  creditors.  But  I  think  that,  long  before  Orr's 
sequestration  or  bankruptcy,  the  parties  had  thrown  off  all  desire  to  conceal  the  true 
state  of  the  case.  In  and  aifter  1865  the  defender  took  up  in  an  open  and  unambiguous 
manner  the  position  which  he  has  ever  since  maintained.  He  was  the  proprietor  of  the 
house,  and  he  demanded  and  enforced  the  payment  of  the  rent  which  was  exigible  for 
the  use  of  this  very  plant.  Further,  he  used  sequestration  for  that  rent,  laying  hold  of 
the  bankrupt's  own  furniture  as  security,  but  not  sequestrating  the  plant,  on  the  footing 
of  its  not  being  the  bankrupt's  own.  This  very  act,  negative  as  well  as  positive,  was  a 
judicial  and  open  assumption  of  the  position  now  claimed,  and  had  clearly,  it  is  thought, 
the  effect  of  judicially  making  the  bankrupt  the  tenant  of  this  plant  along  with  the 
house.  Then  there  is  the  transfer  of  the  property  of  the  paper,  which  was  duly  pub- 
lished, and  which  confirmed  and  [952]  established  the  true  position  of  parties.  When 
this  state  of  things  continues  so  publicly  and  so  long,  and  when  it  is  found  it  is  all  in 
bona  fide,  I  am  compelled  to  hold  that  a  good  civil  delivery  took  place,  which  divested 
the  bankrupt  and  completed  the  defender's  right. 

Apart  from  this  view  of  the  case,  and  supposing  actual  delivery  necessary,  and  not 
to  have  taken  place,  I  am  not  satisfied  that  the  Mercantile  Law  Amendment  Act  does 
not  apply.  I  do  not  think  that  the  case  of  Sim  v.  Grant  is  in  point.  There  was  not 
there  any  proper  and  absolute  sale,  the  alleged  seller  retaining  a  power  of  sale.  Here 
there  was  an  absolute  sale,  and  a  nominate  and  definite  contract  superinduced. 

I  do  not  think  that  the  Mercantile  Law  Amendment  Act  passes  the  property.  It 
only  limits  the  remedy  of  the  seller's  creditors. 

Lord  Bbnholme  absent. 

Thia  interlocutor  was  pronounced: — "Repel  the  3d  plea  in  law  stated  for  the 
pursuer:  Find  that  the  property  of  the  various  moveable  articles  contained  in  the 
inventory,  No.  7  of  process,  validly  passed  to  and  became  vested  in  the  defender  prior 
to  the  sequestration  of  James  Cunningham  Orr  :  To  that  extent  alter  the  interlocutor : 
Quod  tdtra  adhere :  Assoilzie  the  defender  from  the  whole  conclusions  of  the  summons, 
and  decern :  Find  the  defender  entitled  to  expenses,"  &c. 

R  Mknzies,  S.S.C. — James  Bruck,  W.S. — Agents. 

[Commented  upon  and  approved,  Robertsons  v.  M'Intyre,  1882,  9  R.  772.  Principle 
applied,  Darling  r.  Wilson's  Tr.,  1887,  15  R.  180.  Re/erred  to,  Distillers  Co.  r.  Russell's 
Tr.,  1889,  16  R.  479.     Referred  to,  Robertson  i\  Hall's  Tr.,  1896,  24  R.  120.] 
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No.  187.  Vin.  Maophkrson,  962.     2  July  1870.     2d  Div.— I. 

Jamks  Kbtchkn,  Petitioner. — Burnet, 
Julia  Ketchen,  Bespondent. — Lancaster. 

Husband  and  Wife — Divorce — Parent  and  Child, — A  husband  divorced  for  adulteij 
committed  under  aggravated  circumstances  held  not  entitled  to  claim  the  custody  of 
the  child  of  the  marriage,  a  girl  of  the  age  of  four  years. 

This  was  a  petition  presented  by  Captain  James  Ketchen  against  his  wife,  Mn. 
Julia  Ketchen,  and  her  father,  praying  that  she  should  be  ordained  to  deliver  to  the 
petitioner  their  child,  a  daughter  about  four  years  of  age,  and  that  both  respondents 
should  be  interdicted  from  thereafter  taking  the  custody  of  the  child. 

It  appeared  that  the  petitioner  and  respondent  were  married  in  the  year  1861,  and 
after  spending  some  years  in  India,  returned  to  this  country  in  1868,  and  took  up 
their  residence  at  There  were  several  children  bom  of  the  marriage,  bnt  the 

only  survivor  was  the  child  now  in  question.  The  parties  did  not  live  happily,  and 
after  various  disagreements  a  separation  took  place  in  September  1869.  Mrs.  Ketchen 
thereafter  raised  an  action  of  divorce  against  her  husband,  on  the  ground  of  adulteij 
committed  with  a  girl  who  had  been  the  nurse  of  the  child  now  in  question,  and  decree 
of  divorce  was  pronounced  in  May  1870.  There  were  various  acts  of  adultery  libelled, 
some  of  them  committed  in  the  petitioner's  own  house  in  August  1869,  and  others  com- 
mitted in  a  brothel  in  Edinburgh  in  November  of  the  same  year.  With  r^ard  to  the 
first,  the  defender  pleaded  and  established  condonation ;  but  one  of  the  subsequent  acts 
committed  in  Edinburgh  was  found  proven,  and  in  respect  of  that  act  decree  of  divoroe 
was  pronounced. 

The  petitioner  set  forth,  that  in  the  event  of  the  child  being  delivered  up  to  him,  be 
proposed,  during  the  remainder  of  his  stay  in  this  country  (his  leave  of  absence  expiring 
in  the  course  of  a  few  months,  unless  prolonged  by  special  application),  to  maintain  ber 
with  a  suitable  governess  under  his  own  roof  at  ,  and  thereafter  to  place  her 

under  the  [953]  cai'^  ^"^^  &t  the  disposal  of  his  uncle ;  or,  if  preferred,  he  was  willing  to 
place  her,  after  a  short  stay  with  him  at  home,  in  a  suitable  boarding-school.  The 
petitioner  further  set  forth  a  variety  of  charges  against  his  wife,  including  violence  of 
conduct,  temper,  and  language,  habits  of  intoxication,  and  improper  familiarities  with  a 
medical  man  in  India,  repeated  on  a  visit  paid  by  the  latter  to  in  August  1869. 

Mrs.  Ketchen  in  her  answers  gave  an  unqualified  denial  to  the  charges  madeagainsi 
her,  and  produced  certain  letters  written  by  the  petitioner  subsequent  to  her  alleged 
misconduct,  which  she  founded  on  as  inconsistent  with  the  petitioner's  present 
averments. 

Argued  for  the  petitioner ; — Divorce  for  adultery  is  not  a  sufiicient  ground  for 
depriving  a  father  of  the  custody  of  his  children.  Although  there  is  no  express  decision 
on  the  p<jint,  yet  such  has  been  always  understood  to  be  the  law  of  Scotland. '"^  Mor^ 
over,  assuming  that  the  petitioner  is  to  be  held  disqualified,  it  appears  that  the  mother 
is  equally  unfit  to  retain  the  custody ;  and  failing  the  petitioner,  the  child  should  be 
placed  in  charge  of  some  neutral  person. 

Argued  for  the  respondent ; — There  is  no  authority  in  the  law  of  Scotland  for  the 
proposition  that  a  father  who  has  been  divorced  for  adultery  is  still  entitled  to  claim 
the  custody  of  his  children  in  a  question  with  their  mother.  The  dictum  in  Mr. 
Eraser's  book,  cited  by  the  petitioner,  is  not  supported  by  the  cases  quoted ;  and  in  the 
law  of  England  the  rule  is  confessedly  different.  The  present  is,  moreover,  an  aggravated 
case,  the  adultery  having  been  carried  on  under  the  family  roof,  and  with  the  nurs«  of 
the  petitioner's  child.  With  regard  to  the  respondent,  the  father  being  disqualified, 
the  custody  is,  as  matter  of  right,  with  the  mother,  and  can  only  be  taken  from  her  cm 
the  same  grounds  on  which  in  the  general  case  it  would  be  taken  from  the  father.  The 
respondent  is  prepared  to  have  inquiry  into  the  truth  of  the  charges  made  against  her, 
but  it  is  enough  that  the  petitioner  retracted  those  charges  in  his  letter  of  25th  August 
1869. 


*  Eraser,  p.  67 ;  Lang,  antti^  vol.  vii.  446 ;  Steuart,  supra^  p.  821 ;  NictWson,  a»/e, 
vol.  vii.  818 ;  Harvey,  22  D.  1198. 
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At  advising, — 

Lord  Justick-Clkrk. — I  have  no  doubt  that  we  should  refuse  this  petition.  I  have 
seldom  known  a  person  who  came  into  Court  with  a  less  favourable  case  for  pur  inter- 
position. It  is  certain,  in  point  of  law,  that  a  father  has  right  to  have  or  fix  the  custody 
of  his  children,  and  that  right  may  be  asserted  in  strong  or  even  in  hard  or  harsh  cases 
as  regards  the  mother ;  yet,  where  a  husband  has  been  divorced  for  adultery,  his  claim 
stands  in  a  very  different  position,  and  I  do  not  doubt  the  power  of  the  Court  to  regulate 
the  custody  in  such  a  case,  and  to  leave  it  with  the  mother,  if  circumstances  render  that 
course  desirable. 

The  case  of  Lang  was  a  case  of  misconduct  only;  there  was  no  divorce.  With 
regard  to  the  case  of  Nicolson,  I  do  not  say  how  far  I  might  agree  with  the  views 
expressed  by  Lord  Ardmillan  and  Lord  Deas.  It  is  not  necessary  to  go  into  that.  The 
facts  here  seem  to  be  quite  different.  This  petitioner  carries  on  an  illicit  intercourse 
with  this  child's  nurse.  He  makes  accusations  against  his  wife,  and  then  retracts  them. 
He  writes  letters  to  his  wife  trying  to  induce  a  reconciliation,  while  carrying  on  his 
adulterous  intercourse ;  and  then,  when  his  wife  at  last  proposes  to  bring  her  action  of 
divorce,  he  uses  threats,  and  makes  imputations  of  the  most  discreditable  character. 
These  facts  are  to  me  conclusive  of  the  father's  unfitness  to  receive  the  custody  of  the 
child ;  and  on  the  question  of  the  Court's  right  and  power,  I  have,  as  I  before  said,  no 
doubt. 

The  next  question  is  as  to  the  mother's  right  to  retain  the  custody.  Now,  I 
[954]  take  it  that  no  greater  calamity  could  befal  a  child  of  tender  years  than  that  it 
should  be  taken  from  its  mother.  Nothing  will  make  up,  especially  to  a  girl,  for  the 
want  of  a  mother's  care.  For  my  own  part,  I  have  no  doubt  of  the  power  and  duty  of 
the  Court  to  take  this  element  into  consideration  ;  and  it  would  be  putting  the  father's 
power  much  too  high  to  overlook  it  The  child  here  is  from  four  to  five  years  old,  and, 
in  the  circumstances,  the  mother  is  the  only  proper  person  to  take  charge  of  her,  unless 
she  is  a  person  altogether  unfit.  There  have  been  statements  made  reflecting  on  the 
mother's  character,  and  some  of  these  have  not  been  altogether  satisfactorily  met ;  but, 
notwithstanding,  I  think  it  is  not  for  the  petitioner  to  bring  these  matters  up  now.  On 
25th  August,  a  week  after  the  occurrence  at  ,  on  which  he  mainly  founds,  we 

find  him  retracting  all  the  imputations  he  had  made ;  and  since  he  did  so,  and  since  it 
is  also  pretty  plain  in  the  main  that  they  were  not  well  founded  in  fact,  I  think  we 
should  refuse  the  petition,  and  leave,  at  least  in  the  meantime,  the  custody  with  the 
mother. 

Lord  Cowan. — I  have  no  hesitation  in  concurring  with  your  Lordship.  I  think 
the  Court  is  entitled,  in  considering  an  application  by  a  father  for  the  custody  of  his 
child  when  the  parents  are  living  separate,  to  look  at  all  the  circumstances  of  the  case. 
There  is  no  doubt  of  the  general  right  of  the  father  to  have  the  custody  of  his  children ; 
but  it  appears  to  me  th&t  prima  facie  the  existence  of  a  decree  of  divorce  against  him 
on  the  gi'ound  of  adultery,  if  it  does  not  disentitle  a  man  to  have  his  children  taken 
from  the  innocent  mother  and  delivered  to  him,  at  least  requires  some  explanation  from 
him.  I  do  not  say  that  the  fact  of  a  divorce  for  adultery  is  conclusive  against  a  father's 
claim,  but  it  is  certainly  a  most  important  circumstance.  Here  I  have  no  difficulty  in 
coming  to  the  conclusion  that  the  petitioner  is  a  most  unfit  person  to  have  the  custody 
of  a  delicate  girl  four  or  five  years  old.  His  adultery  was  of  an  aggravated  character, 
committed  as  it  was  under  his  own  roof  with  the  nurse  of  this  very  child,  and  carried 
on  for  a  length  of  time,  both  then  and  afterwards,  in  brothels  in  Edinburgh. 

A  suggestion  was  made  that  we  should,  if  we  did  not  see  our  way  to  give  the  custody 
to  the  father,  name  some  neutral  person  to  take  charge  of  the  child,  on  the  ground  that 
the  mother,  with  whom  it  is  at  present  living,  was  not  a  suitable  custodier.  There  is 
no  alternative  prayer  in  the  petition  to  that  effect,  as  there  ought  to  have  been ;  but  I 
am  further,  like  your  Lordship,  clear  that  no  grounds  exist  for  depriving  this  lady  of 
the  care  of  her  daughter. 

Lord  Benholme. — A  father  divorced  for  adultery  desires  the  custody  of  his  child, 
a  girl  four  or  five  years  of  age.  There  is  admittedly  no  case  in  the  books  where  such 
an  application  has  been  granted.  On  the  other  hand,  a  dictum  of  a  living  author  is 
quoted  to  us,  which  seems  to  indicate  that  there  might  be  a  case  where  the  Court  would 
grant  it.  In  these  circumstances,  I  am  not  prepared  to  say  that,  in  every  case  where 
adultery  and  nothing  else  is  proved,  the  Court  must  deny  the  father  the  custody.  I 
can  imagine  a  case  where  the  father's  conduct  after  the  divorce  would  prevent  the 


1 000  MACLEOD  [1870]  Vm.  KiGPBSBaOir,  9S5. 

Court  from  applying  such  a  rule.  In  the  present  case,  however,  so  far  from  there  being 
any  extenuating  circumstances,  the  husband's  conduct,  both  before  and  after  the  divoKe, 
seems  to  me  highly  discreditable.  Accordingly,  I  unhesitatingly  agree  that  we  sbonld 
refuse  this  petition. 

Lord  Nbavbs. — I  concur,  but  I  go  entirely  on  the  special  circumstances  of  the  cast 
I  cannot  lay  it  down  as  a  general  rule,  that  the  mere  fact  of  his  being  diToroed  fx 
adultery  forfeits  a  man's  right  to  have  the  custody  of  his  children.  There  XDirbr 
innumerable  cases  where  it  would  be  most  unjust  to  enforce  such  a  role.  The  kw  d 
this  country,  stricter  in  this  respect,  I  believe,  than  that  of  any  other  ooontiy,  allov$ 
divorce  for  a  single  act  of  adultery,  not  condoned,  at  any  distance  of  time,  and  in  wk- 
ever  circimistances  of  temptation  it  may  have  been  committed,  aye,  though  it  nuj  \x 
the  single  lapse  in  an  otherwise  virtuous  life. 

[955]  '^^  principle  upon  which  cases  like  the  present  are  to  be  decided  is  oomdj 
laid  down  in  Lang's  case.  We  are  to  ask  ourselves,  will  the  child  be  injured?  Not, 
I  do  not  think  that  the  injury  which  a  child  sustains  by  losing  its  mother  is  sufiidaft 
to  justify  us  in  keeping  it  from  the  father.  But,  with  your  Lordships,  I  look  on  t^ 
as  an  aggravated  case  of  adultery,  and  I  consider  the  petitioner  at  present  bj  no  metti 
a  fit  person  to  take  care  of  a  young  child. 

With  regard  to  the  proposal  to  take  the  child  from  the  mother,  I  rather  agree  visk 
Lord  Cowan  that  we  could  not  have  done  that  without  a  special  prayer;  butbetba:^ 
it  may,  I  am  quite  satisfied  that  the  petitioner  has  failed  to  show  any  grounds  for  ou 
interfering  with  the  present  custody  of  the  child. 

Lord  Justice-Clerk. — It  must  be  distinctly  understood  that,  in  refusing  the  pebtki^ 
we  are  deciding  that  the  petitioner  has  failed  to  show  any  grounds  for  our  depriTingtb 
mother  of  the  charge  of  this  child. 

The  Court  pronounced  an  interlocutor  refusing  the  prayer  of  the  petition. 
Neil  M.  Campell,  S.S.C. — H.  &  A.  Inolis,  W.S. — Agents. 


No.    188.  VIIL    Macpherson,   955.      4   July  1870.      Teind-Court-Ui 

Giff*ord,  Teind-Cleik. 

Key.  Norman  Macleod,  Petitioner. — J.  MarsltaU, 
James  Patrick  MInroy,  Compearer. — Balfour. 

Glel>e'-Glehe  Lamh  {Scotland)  Ad,  1866,  29  <J-  30  Vict  c.  71,  sec  IZ—Auihm^)^ 
Feu — Building  Purposes — Feu-Duty, — Held  that,  under  the  13th  section  of  '^ 
Glebe  T^nds  (Scotland)  Act,  1866,  power  to  grant  feus  of  glebes  is  not  hmitedtofes 
for  building  purposes. 

This  was  a  petition  by  the  Reverend  Norman  Macleod,  minister  of  the  parish  ii 
Blair-Athole,  which  included  the  old  parish  of  Kilmaveonaig,  for  authority  to  feu  ^llrt^   J 
of  the  glebes  of  Blair- Athole  and  Kilmaveonaig  under  "  The  Glebe  Lands  (ScotljEi' 
Act,  1866." 

The  Lord  Ordinary  remitted  to  Mr.  James  Ritchie,  land-surveyor  in  Perth,  to  inqiiiff 
and  report. 

The  substance  of  Mr.  Ritchie's  reports  appears  from  the  following  note  by  tie  I^ 
Ordinary  (Giflbrd),  when  reporting  the  case  to  the  Teind  Court : — 

"This  application  relates  to  two  of  the  three  glebes  which  are  attached  tothe«"Ji« 
or  living  of  Blair- Athole.  The  present  parish  of  Blair-Athole  includes  the  old  jwi^ 
of  Kilmaveonaig  and  Little  Lude,  and  there  are  three  glebes — (1)  The  glebe  of  Bai^' 
Athole,  extending  to  455  acres  imperial,  whereof  about  70  are  arable;  (2)  The  glebe '^ 
Kilmaveonaig,  extending  to  about  4]  acres ;  and  (3)  the  glebe  of  Little  Lude,  eiten^S' 
to  about  37  acres.     The  present  petition  applies  only  to  the  two  former. 

"  First,  as  to  the  glebe  of  Blair-Athole. — The  main  questions  as  to  this  glebe  r^ 
to  the  non-arable  portion  thereof,  consisting  of  about  385  acres  of  hill  or  heathr  pa^ioe. 
being  for  the  most  part  steep  rocky  ground  *  incapable  of  reclamation  for  tillappi  ^ 
scarcely  improveable  for  pasturage.'  The  present  grazing  value  of  this  hmd  is  abo&t^ 
per  acre  per  annum,  and  power  is  asked  to  feu  328  acres  of  it  at  4s.  per  acre  per  sm^ 
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being  double  its  agricultural  value  as  reported  on  by  Mr.  Ritchie.     None  of  the  land  is 
saitable  for  building  purposes. 

**The  first  question  is,  whether  the  statute  contemplates  or  authorises  feuing  for 
other  than  building  purposes — that  is,  feuing  an  agricultural  or  pastoral  glebe,  where 
there  is  no  prospect  of  its  being  required  or  being  taken  for  building. 

[956]  "  This  point  has  occurred  in  several  cases,  and  the  Lord  Ordinary  has  occasion 
to  advert  to  it  in  reporting,  of  even  date  herewith,  the  case  of  Croy  and  Dalcross. 

''The  inducement  to  feu  in  the  present  case  is,  that  the  conterminous  proprietor, 
the  Duke  of  Athole,  is  willing  to  feu  the  ground,  and  to  give  a  permanent  feu-duty  of 
4s.  or  thereby  per  acre,  being  about  double  the  present  grazing  value. 

**  Although  many  of  the  provisions  of  the  statute  refer  to  feus  or  long  leases  for  the 
purposes  of  building,  the  empowering  clauses  of  the  statute  are  expressed  in  terms  so 
general  as  apparently  to  warrant  a  feu  for  other  than  building  purposes,  and  the  17th 
section  of  the  statute,  giving  conterminous  proprietors  a  right  of  pre-emption,  seems  to 
contemplate  that  such  proprietors  may  acquire  the  glebe  without  any  view  to  build 
thereon,  as  provision  is  made  for  their  giving  security  for  the  feu-duty  over  the  adjoin- 
ing lands. 

"  The  Lord  Ordinary  has  been  informed  that  in  several  recent  cases  (unreported) 
authority  has  been  given  to  feu  glebe  land,  although  it  was  not  to  be  built  upon. 
Thus : — 

"  In  the  case  of  the  Minister  of  Wilton,  1870,  authority  was  given  to  feu  ten  acres 
for  plantation ; 

"  In  the  case  of  the  Minister  of  Kirkden,  1868,  five  acres  were  fued,  with  a  prohibi- 
tion against  building ;  and 

"  In  the  case  of  Kilrenny,  a  portion  of  the  glebe  was  feued  to  enlarge  the  burying- 
ground. 

"On  the  whole,  the  Lord  Ordinary  is  of  opinion  that  where  feuing  is  otherwise 
advantageous,  power  to  feu  may  be  given  although  there  is  no  prospect  of  the  ground 
being  required  or  taken  for  building  purposes. 

"  The  next  question  is,  whether  the  immediate  advance  of  double  the  present 
agricultural  or  grazing  value  is  a  sufficient  advantage  to  the  benefice  to  warrant  the 
permanent  alienation  of  the  glebe.  On  this  question,  the  Lord  Ordinary  cannot  help 
feeling  some  difficulty.  The  benefit  to  the  present  incumbent  is  manifest,  and  probably 
the  transaction  would  be  beneficial  to  the  benefice  for  thirty,  forty,  or  fifty  years.  But 
instances  are  numerous  of  land  having  far  more  than  doubled  in  value  in  less  than  half 
a  century,  and  when  the  permanent  advantage  of  the  benefice  is  to  be  consulted,  it  may 
>je  doubtful  how  far  it  is  expedient  to  alienate  the  glebe  for  a  feu<duty  of  only  48.  per 
acre,  although  that  amount  is  double  the  present  agricultural  or  grazing  rent 

**  On  the  whole,  though  not  without  serious  misgivings,  the  Lord  Ordinary  thinks 
that  the  application  in  the  present  case  may  be  granted.  The  character  of  the  ground 
in  question,  the  hopelessness  of  its  reclamation,  and  the  extreme  improbability  of  its 
ever  being  in  demand  in  connection  with  buildings,  favour  the  application.  The  con- 
templated feu  will  yield  nearly  £80  a-year  to  the  minister  for  what  he  is  now  drawing 
only  about  £40,  and  the  securing  to  the  benefice  a  permanent  annual  increase  of  £40 
a-year  is  not  lightly  to  be  refused.  The  possible  prospective  value  of  the  land  at  some 
distant  period  may  probably  be  held  to  be  a  contingency  too  remote  and  uncertain  to 
warrant  the  rejection  of  a  present  and  certain  gain. 

"  Second,  the  glebe  of  Kilmaveonaig. — The  question  regarding  this  glebe  is  some- 
what different.  The  reporter  says  (first  report),  that  although  the  access  is  circuitous, 
and  the  water  supply  doubtful,  still,  *  upon  the  whole,  it  is  suitable  feuing  ground  for 
building  purposes,*  and  the  minimum  feuing  rate  as  such,  the  reporter  now  says,  in  his 
second  report,  is  £8,  10s.  per  acre.  If  feued  for  agricultural  purposes,  the  value  is  £5 
per  acre. 

[957]  "  If  there  was  no  specialties  attending  the  case,  £8,  10s.  per  acre  would  be 
the  minimiun  rate  now  to  be  fixed  by  the  Court  For,  upon  the  face  of  Mr.  Ritchie's 
report,  the  land  must  be  taken  as  reasonably  suitable  for  building,  and  this  rate  of  feu- 
duty  is  reported  as  the  fitting  one  for  building  purposes  in  the  circumstances. 

"  But  appearance  is  now  entered  for  Mr.  M*Inroy  of  Lude,  within  whose  policies 
the  whole  glebe  of  Kilmaveonaig  (4^  acres)  happens  to  be  situated.  He  objects  that  to 
feu  this  small  glebe  for  building  purposes  will  injure  the  amenity  of  his  lands,  and  he 
prays  that  no  authority  be  granted  to  feu  the  ground  for  building  purposes.     The  objec. 
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tion  is  stated  under  the  11th  section  of  the  statute,  which  authorises  the  Govt,  on 
considering  such  an  objection,  '  to  give  eifect  thereto  by  refusing  the  applicAtkm  in 
whole  or  in  part/ 

"  The  injury  to  the  amenity  of  Mr.  M*Inroy's  grounds  by  building  on  the  glebe  ii 
instructed  (though  rather  in  a  qualified  manner)  by  Mr.  Ritdiie's  second  report 

"  Mr.  M*Inroy  does  not  object  to  authority  being  given  to  feu  the  glebe  for  ngc- 
cultural  purposes  at  £5  per  acre.  On  the  contrary,  he  supports  the  application  to  M 
extent,  and,  as  instructed  by  the  agreement,  No.  36  of  process,  he  is  willing  to  gm 
within  a  fraction  of  £5  an  acre,  and  probably  will  give  the  full  £5  per  acre  as  ecute- 
minous  proprietor,  and  make  the  glebe  part  of  his  policy.  The  Lord  Oidinanr  imdff- 
stood  the  minister  as  being  willing  to  give  way  to  Mr.  M^lnroy's  objection,  provided  the 
Court  are  satisfied. 

"  On  the  whole,  the  Lord  Ordinary  is  of  opinion,  that  authority  to  fen  the  ^baof 
Kilmaveonaig  as  for  agricultural  purposes  may  be  granted  at  the  rate  of  £5  pec  ansa 
per  acre.  He  thinks  Mr.  M'Inroy's  objections  are  not  unreasonable.  Thes^iehseS 
seems  to  contemplate,  if  it  does  not  actually  provide,  that  the  feuing  of  the  gl^sbS 
not  injure  the  value  or  amenity  of  the  lands  conterminous  therewith,  and  it  autboiBei 
the  Court  to  protect  the  adjoining  proprietor  against  such  injury.  Bnilding  on  ths 
ground  does  not  seem  to  be  very  suitable  or  very  certain,  and  the  conditional  agrees^ 
with  Mr.  M'Inroy  seems  a  fair  and  equitable  one. 

''The  drafts  of  the  feu-oharters,  Nos.  20  and  21  of  process,  seem  to  be  in  the  ^ 
form.  This  was  formerly  under  the  notice  of  Lord  Mure,  and  was  reported  npoi  k 
him ;  but  as  it  was  afterwards  instructed  that  the  conterminous  heritors  are  wiUiz^  a» 
feu  and  purchase  the  hill-pasture  of  Blair- Athole  mentioned,  and  the  glebe  of  Obi- 
veonaig,  for  other  than  building  purposes,  the  Court  directed  that  additional  disfUcf 
feu-charters  not  containing  the  building  clauses  should  be  lodged  in  process.  Sisk 
additional  drafts  were  lodged  accordingly,  superseding  the  drafts  first  mentioned  Ikse 
additional  drafts  form  Nos.  30  and  31  of  process,  and  do  not  contain  the  b^iMk 
clauses.  If  authority  is  now  granted  to  feu  the  hill-pasture  of  Blair-Athole  ind  ik 
glebe  of  Kilmaveonaig  for  other  than  building  purposes,  the  additional  drafts,  Nos.  30 
and  31  of  process,  may  be  approved  of." 

Lord  Gifford. — I  have  explained  my  views  so  very  fully  in  my  note  that  I  bit 
very  little  to  add.  Although  at  first  sight  it  seems  a  startling  thing  to  authori^  the  F 
manent  alienation  of  between  300  and  400  acres  of  glebe  land,  for  so  small  a  feQ-di3j> 
4s.  per  acre,  still,  in  the  circumstances,  I  have  come  to  think  that  the  authority  shooldb 
granted.  It  appears  to  me  that  the  instant  rise  to  double  the  present  rent  is  be&eial 
to  the  benefice,  and  that  it  would  be  hard  to  prevent  the  minister  from  reapisgtbf 
benefit  of  that  rise,  merely  because  there  is  a  remote  possibility  that  fifty  orsixtjj^ 
afterwards  the  value  of  the  land  may  be  greater  than  the  feu-duty  now  offoed. 

[958]  Your  Lordships  have  held  that  it  is  not  incompetent  to  authodse  hsof, 
although  not  for  building ;  the  presbytery  have  consented,  and  it  seems  to  me  tke  papf 
of  the  petition  should  be  granted. 

Lord  Cowan. — On  the  general  question  as  to  the  meaning  of  the  statute,  and » 
power  of  the  Court  to  sanction  feuing  of  glebes,  except  for  building  purposes,  I  thiik^ 
doubtful  if  this  question  was  deliberately  considered  and  decided  in  the  cases  reieatfi  , 
to  in  the  note  of  the  Lord  Ordinary ;  but  I  am  satisfied  that  this  appli^^  *  i 
competent  under  that  statute.  By  it  there  is  no  power  of  leasing  except  for  \k^ 
Unless,  therefore,  feuing  is  allowed  apart  from  building,  a  benefice  would  be  depinw 
of  the  benefit  of  the  statute  wherever  the  land  was  unsuitable  for  building.  ^^ 
distinction  between  leases  and  feus  is  preserved  through  the  whole  clauses  of  the  sUt*. 
and  it  seems  to  me  that  feuing  is  allowed,  although  the  erection  of  building  is  no*  c» 
tem plated,  and  is  not  the  object  of  the  transaction.  ' 

The  circumstances  of  this  case  amply  justify  the  proposal. 
I  am  not  quite  satisfied,  however,  that  there  should  not  be  introduced  into  the  fes^ 
charter  a  clause  to  the  eflFect,  that  in  the  event  of  building  being  commenced  in  anjpifl 
of  this  feu,  the  feu-duty  should  at  once  rise  to  the  £8,  10s.  per  acre,  as  peoi»niK»W 
by  the  reporter. 

Lord  Benholmb. — On  the  general  question  I  have  no  doubt,  but  I  do  not  tlio^ 
there  is  any  necessity  for  a  reservation.  I  do  not  think  building  is  permitted  by »» 
feu-contract.  If  at  any  future  time  all  parties  agree  that  there  should  be  baadin&  "^ 
must  come  back  to  the  Court  for  power  to  do  so.  Nothing  short  of  a  new  apptiatt« 
will  enable  them  to  build. 
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My  only  doubt  is  whether  the  reporter  has  had  under  his  consideration  what  this 
land  is  worth  for  planting.  I  am  not  quite  satisfied  that  although  the  minister  may  not 
be  able  to  plant,  the  value  of  the  land  to  the  Duke  of  Athole  for  planting  is  not  to  be 
taken  into  account. 

Lord  Ardmillan  concurred. 

Lord  Justice-Clkrk. — I  have  no  doubt  that  under  the  statute  in  question  the 
power  to  grant  feus  of  glebes  was  not  intended  to  be  restricted  to  feus  for  building,  and 
I  am  led  to  that  result,  not  only  by  the  reason  of  the  thing,  but  by  the  express  words 
of  the  statute.  To  have  authorised  long  leases  for  agricultural  rents  would  have  been 
productive  of  no  advantage  to  the  benefice,  and  might  have  been  injurious.  But  there 
are  many  inducements  to  feu  land  capable  of  bringing  in  a  valuable  return,  apart  from 
building.  And  so  the  statute  draws  very  clearly  in  its  phraseology  the  distinction 
between  feus  and  building  leases,  and  this  runs  throughout  all  the  clauses  relative  to 
this  matter. 

The  next  point  is  whether  the  Duke  of  Athole  has  got  too  good  a  bargain.  The 
rent  is  to  be  doubled,  and  the  prospective  increase  is  so  remote  that  I  do  not  think  the 
bargain  is  more  than  a  fair  one ;  and  although  the  Duke  may  make  more  out  of  the 
land,  the  advantage  to  the  benefice  seems  to  me  to  be  sufficient  to  authorise  our  granting 
the  prayer  of  the  petition. 

This  interlocutor  was  pronounced: — "Authorise  and  empower  the  petitioner  and 
his  successors  in  office,  ministers  serving  the  cure  of  the  parish  of  Blair- Athole,  subject 
to  the  provisions  of  the  Glebe  Lands  (Scotland)  Act,  1866,  to  dispone  the  portions  of 
the  glebe  described  in  the  Lord  Ordinary's  report,  on  the  conditions,  in  all  respects, 
proposed  by  his  Lordship,  and  approve  of  the  forms  of  feu-charter,  Nos.  30  and  31  of 
process :  Quoad  ultra  supersede  meantime  further  consideration  of  the  petition ;  allow 
an  account  of  the  expenses  incurred  by  the  petitioner  to  be  lodged,  and  remit,"  &c. 
Tods,  Murray,  &  Jauibson,  W.S. — W.  J.  Sands,  W.S. — Agents. 


No.  189.  VIIL  Macpherson,  959.     8  July  1870.     1st  Div. — Commissary- 

Court  of  Glasgow,  M. 

Majiy  Scott  and  James  Scott,  Appellants. —  Watson. 
Pbtkr  Pbebles  and  Isabella  Peebles  or  Watson,  Respondents. — 

Shand — MLaren, 

Executor — Testament — Beneficial  Interest, — Peter  Peebles  senior  made  a  testament 
bequeathing  his  whole  estate  to  Mrs.  Scott,  Peter  Peebles  junior,  Isabella  Peebles,  and 
certain  other  parties,  appomting  them  all 'to  be  his  "sole  executors  and  universal 
legatories."  By  subsequent  codicils  he  withdrew  the  beneficial  interest  in  his  estate 
from  the  whole  parties  named,  except  Mrs.  Scott.  The  first  codicil  contained  this 
clause : — "  I  do  hereby  ratify,  confirm,  and  approve  of  the  said  deed  of  settlement  in  all 
other  respects,  and  particularly  of  the  conveyance  therein;"  and  the  other  codicil 
contained  a  similar  clause.  In  a  competition  for  the  office  of  executor  after  the  testeter's 
death,  held  that  the  withdrawal,  by  the  codicils,  of  the  beneficial  interest  of  Peter 
Peebles  and  Isabella  Peebles  in  the  estate,  did  not  imply  a  revocation  of  their  nomina- 
tion as  executors. 

J.  &  A.  Peddib,  W.S.— J.  &  R.  D.  Ross,  W.S.— Agents. 


No.  190.  VIIL  Macpherson,  959.    8  July  1870.     1st  Div.— B. 

The  Right  Honourable  The  Earl  of  Galloway,  Pursuer. — Fraser — 

Marshall. 
The  Magistrates  and  Town  Council  of  Wigtown,  Defenders. — 

Sol'Gen.  Clark — J.  Biinut 

Process —  Declarator  —  Contradictor  —  Salmon-Fishings  —  Title  —  Possession. — The 
Earl  of  Galloway,  proprietor  of  certain  lands  lying  along  the  hay  of  Wigtown,  and  along 
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the  rivers  Cree  and  Bladenoch,  which  run  into  the  bay,  brought  an  action  of  dedantor 
against  the  Magistrates  and  inhabitants  of  Wigtown,  claiming  exclusive  right  to  tig 
salmon-fishings  in  the  bay  and  rivers,  founding  on  his  titles  and  posse^os,  vitji 
conclusions  for  removal  and  interdict  against  the  defenders.      After  a  proof,  M 

(1)  that  the  defenders  had  not  possessed  any  of  the  said  fishings,  eithei  dunngtiie 
possessory  or  prescriptive  period,  and  had  instructed  no  right  or  title  to  such  posEesicfi; 

(2)  that  the  pursuer  and  his  predecessors  had  peaceably  possessed  the  said  fishings  fer 
a  period  greatly  exceeding  the  possessory  period,  to  such  an  extent,  and  under  sA 
titles,  as  warranted  the  conclusions  for  removal  and  interdict,  and  decree  gnoid 
accordingly ;  but  (3),  in  respect  that,  the  Magistrates  and  inhabitants  of  Wigtown  tang 
out  of  the  field,  and  the  pursuer  declining  to  call  the  Crown  as  a  party,  there  was » 
proper  contradictor  to  the  pursuer's  exclusive  claim,  the  action,  qttoad  the  dedmterr 
conclusion,  dismissed. 

.     RussKLL  &  XicoLSON,  C.S. — R.  M'WiLLiAM,  S.S.C. — Agents. 


No.  191.  VIII.  Macphbrson,  959.     8  July  1870.     1st  Div.— Lord  i^ 

woode,  B. 

Thomas  Finlay,  Pursuer. — Sol-Gen.  Clark — Johnstone, 
North  British  Railway  Company,  Defenders. — Shand — Mfmr, 

Reparation — Railioay  Company — Railway  and  Canal  Traffic  Act^  17  ^  18  Fid.tJl. 
8ec,  7 — Just  and  Reasonable  Condition — Carriage  of  Goods — Loss  of  MaM-k 
fishmonger  agreed  with  a  railway  company  for  the  forwarding  of  his  goods  le 
market  at  a  rate  under  the  ordinary  rate,  he  undertaking  to  free  and  relieve  theoooipeiT 
from  all  liability  for  loss  or  damage  by  delay  in  transit,  or  from  whatever  cause  anaat 
Thereafter  he  delivered  to  the  company  two  lots  of  fish,  which  the  comjiBj 
forwarded,  but  which,  in  consequence  of  certain  delays  in  the  trains,  did  not  ledi 
their  destination  in  time  for  the  market.  In  [960]  an  action  of  damages  at  theinstaatt 
of  the  fishmonger  against  the  company,  after  a  proof,  held  (1)  that  the  fish  vaeait 
under  the  said  agreement ;  (2)  that  the  pursuer  had  failed  to  shew  that  the  agreaa^ 
was  not  "  just  and  reasonable  "  within  the  meaning  of  the  7th  section  of  the  Railnj 
and  Canal  Traffic  Act ;  (3)  that  under  the  terms  of  the  agreement  the  company  «« 
not  liable  for  the  loss  arising  from  such  delay,  if  not  owing  to  fault  of  the  wmpttJJ 
and  (4)  that  the  pursuer  had  failed  to  prove  such  wilful  detention  or  neglig«««® 
the  part  of  the  company  as  to  render  them  liable,  notwithstanding  the  temB(»» 
agreement — {diss.  Lord  Eanloch,  who  held  upon  the  proof  that  tie  goods  h*lbia 
sent  under  a  special  agreement^  and  that  this  agreement  had  been  vidBtedt? 
the  company). 

Opinion  {per  Lord  President),  that  if  the  words  in  the  agreement,  "from  vhatt^ 
cause  arising,"  imported  anything  more  than  the  words  preceding  them,  they  ««•  _ 
not  be  ^*  just  and  reasonable,"  and  could  not  receive  effect  j 

The  pursuer,  Thomas  Finlay,  fishmonger  in  Leith,  brought  this  action  ag«inst  i» 
North  British  Railway  Company  for  payment  of  £37,  19s.,  as  the  loss  and  d«* 
sustained  by  him  through  the  defenders' failure  duly  and  timeously  to  convey  to  i» 
deliver  in  London  certain  quantities  of  fish  belonging  to  the  pursuer. 

The  pursuer  averred; — "On  2l8t  November  1867  the  pursuer  delivered  to  w 
defenders,  at  their  North  Leith  station,  49  barrels  of  fresh  sprats  addressed  to  regp 
and  Company,  Billingsgate,  London  ;  22  barrels  of  fresh  sprats  addressed  ic  ^''^^ 
Prentice,  Billingsgate,  London;  and  13  barrels  of  fresh  sprats  addressed  to  G.  J. ^ 
junior.  Billingsgate,  London ;  all  to  be  forwarded  by  the  foresaid  passenger  trtin,  ^^ 
left  Edinburgh  at  10  minutes  past  2  o'clock  on  the  afternoon  of  that  day,  and  airnw 
in  London  at  or  shortly  after  45  minutes  past  3  o'clock  on  the  morning  W/\ 
November,  and  the  pursuer  paid  the  rates  charged  by  the  defenders  for  ^^^^y^.rT 
sprats  from  Leith  to  London  by  that  train.  The  foresaid  84  barrels  were  w**^^ 
despatched  by  said  train,  but  were  afterwards  detached  from  it  at  some  1*^  »  ^ 
;-ailway  in  transit  after  leaving  the  station,  and  were  not  delivered  in  London  nntuw 
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afternoon  of  the  22d 'November,  too  late  for  the  market  of  that  day,  and  were  sold  on 
the  morning  of  the  23d  at  a  loss  to  the  pursuer  of  5s.  6d.  per  barrel  on  the  consignment 
to  Peggs  and  Company,  5s.  per  barrel  on  the  consignment  to  Green  and  Prentice,  and 
4s.  per  barrel  on  that  to  G.  J.  Mills  junior.  The  defenders,  when  the  foresaid  84 
barrels  were  delivered  to  them  on  2l8t  November  1867,  undertook  to  carry  them  to 
London  by  the  foresaid  passenger  train,  and  to  deliver  them  there  on  the  morning  of 
the  22d  November,  in  time  for  the  Billingsgate  market;  at  all  events,  they  undertook 
to  carry  to,  and  to  deliver  in  London,  the  said  sprats  without  undue  delay ;  and  had 
they  done  so,  the  sprats  would  have  been  delivered  in  time  for  the  market  of  the 
morning  of  22d  November,  but  by  and  through  the  defenders'  negligence  and  breach  of 
contract  foresaid  they  were  not  delivered  in  London  until  the  afternoon  of  the  22d 
November,  whereby  they  were  injured  in  quality,  and  the  pursuer  sustained  loss  and 
damage  on  his  consignments  to  the  extent  respectively  above  mentioned  in  this  article." 
With  regard  to  the  other  alleged  breach  of  contract  the  pursuer  made  a  similar 
averment  On  this  occasion,  however,  the  contract  was,  he  alleged,  that  the  fish 
should  be  conveyed  by  a  special  fish  train,  to  precede  the  2.10  p.m.  passenger  train. 

The  defenders  relied  in  defence  upon  an  agreement  entered  into  between  them 
and  the  pursuer,  on  31st  December  1866  and  1st  January  1867,  and  embodied  in  the 
folloif^ing  letters: — "North  British  Railway  Company,  Goods  Manager's  Office, 
Edinburgh,  31st  December  1866.  Mr.  T.  [961]  Finlay,  Charlotte  Street.  Fish  Traffic. 
(Carriage  to  be  pre-paid.)  Sir, — I  beg  to  inform  you  that  to  parties  willing  to  free  and 
relieve  this  company,  and  the  other  railway  companies  over  whose  lines  fish  may  be 
forwarded  from  any  of  our  stations,  from  all  liability  for  loss  or  damage  by  delay  in 
transit,  or  from  whatever  cause  arising,  the  rate  charged  will  be  one-fifth  lower  than 
where  no  such  undertaking  as  the  annexed  is  granted. — I  am,  Sir,  your  obedient 
servant,     (Signed)     Wm.  Hardib,  Goods  Manager." 

"  let  January  1867.  Sir, — In  reference  to  the  above,  I  request  that  you  will 
forward  all  fish  delivered  by  me,  or  on  my  account,  at  any  of  your  stations,  at  the  lower 
rate,  and  I  undertake  to  free  and  relieve  the  company  from  all  claims  or  liability  for 
loss  or  damage.  This  undertaking  to  remain  in  force  from  the  present  date  until  3 1st 
December  1867. — I  am  your  obedient  servant,  (Signed)  T.  Finlay.  To  the  Goods 
Manager,  North  British  Railway  Company." 

The  defenders  averred  that  the  fish  in  (juestion  were  carried  by  them  subject  to  this 
agreement,  whereby  the  sender  of  the  fish  was  charged  only  the  lower  rate  of  3s.  9d. 
per  cwt.  instead  of  48.  8d.  per  cwt.,  the  ordinary  charge  for  conveyance  of  fish  from 
Leith  to  London  ;  that  they  did  not  undertake  absolutely  to  forward  fish  by  passenger 
trains ;  but  that  when  fish  were  received  to  be  sent  by  passenger  trains  they  either 
forwarded  the  same  by  such  trains,  or  by  special  fish  trains,  and  that  this  was  universally 
understood  by  parties  sending  such  goods.  "  The  whole  of  the  fish  referred  to  in  the 
present  action  were  duly  forwarded  by  special  fish  train  to  their  destination,  and  all 
reasonable  precautions  were  observed  to  avoid  undue  delay.  In  point  of  fact  they 
reached  their  destination  without  undue  delay,  and  it  is  averred  that  any  delay 
w^hich  the  pursuer  can  show  to  have  occurred  in  the  forwarding  of  the  goods  was 
covered  by  the  terms  of  the  joint  special  agreement  with  the  pmrsuer.  The  pursuer 
thereby  undertook  to  free  and  relieve  the  defenders  of  liability  for  such  delay  as  then 
occurred." 

In  reply  to  this  defence,  the  pursuer  alleged, — (Cond.  8)  "  With  reference  to  the 
pretended  agreement  referred  to  in  the  defenders'  statement,  it  is  explained  and  averred 
that  said  agreement  is  unjust  and  unreasonable,  contrary  to  law,  and  not  binding  on  the 
pursuer.  The  pursuer  was  induced  or  compelled  to  sign  it  in  consequence  of  the 
unreasonable  demands  and  conduct  of  the  defenders,  who,  unless  he  signed  it,  refused 
to  carry  his  fish  by  passenger  trains  from  I^ith  to  London  at  a  less  rate  than  is.  8d.  per 
cwt.,  or  93s.  4d.  per  ton ;  while  at  the  same  time  they  were  carrying  the  same  kind  of 
fish,  by  the  same  trains,  for  other  fish-dealers  who  had  not  signed  any  such  agreement, 
at  the  lower  rate  of  3s.  9d.  per  cwt.,  or  75s.  per  ton.  The  vahie  of  the  fish  in  Leith  is 
only  about  ISs.  per  ton ;  and  if  the  pursuer  and  other  fish-dealers  in  Edinburgh  and 
Leith  were  compelled  to  pay  the  higher  rate  of  93s.  4d.  per  ton,  the  cost  of  the  fish  in 
Jjeith  and  the  higher  rate  of  carriage  demanded  by  the  defenders  would  amount  to  more 
than  the  value  of  the  fish  in  Billingsgate,  and  it  would  be  impossible  for  the  pursuer 
and  others  to  carry  on  a  trade  with  London.  The  fish  in  question  were  not  carried  by 
the  defenders  under  the  said  pretended  agreement — the  pursuer  never  having  recognised 
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its  legality ;  but  thej  were  delivered  to  the  defenders  and  carried  by  them  under  the 
ordinary  conditions  attachable  to  or  incumbent  upon  them  as  common  carriers."  (G>nd. 
9)  "  By  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Victoria,  cap.  31,  section  7, 
it  is  enacted,  that '  every  such  company  as  aforesaid  shall  be  liable  for  the  loss  of,  or 
for  any  injury  done  to,  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods,  or 
things,  in  the  receiving,  forwarding,  or  deliver-[962]~^S  thereof,  occasioned  by  the 
neglect  or  default  of  such  company,  or  its  servants,  notwithstanding  any  notice,  condition, 
or  declaration  made  and  given  by  such  company  contrary  thereto,  or  in  anywise  limiting 
such  liability ;  every  such  notice^  condition,  or  declaration  being  hereby  declared  to  be 
null  and  void ;  provided  always  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  said  companies  from  making  such  conditions  with  respect  to  receiTing; 
forwarding,  or  delivering  of  any  of  the  said  animals,  articles,  goods,  or  things  as  shall  be 
adjudged  by  the  Court,  or  Judge  before  whom  any  question  relating  thereto  shall  be 
tried,  to  be  just  and  reasonable.' " 

The  pursuer  pleaded; — (1)  The  defenders  having,  in  breach  of  their  contract  with 
the  pursuer,  failed  duly  and  timeously  to  carry  to,  and  deliver  in  London  the  sprats 
aforesaid,  and  the  pursuer  having  in  consequence  thereof  suffered  loss  and  damage  to 
the  amount  concluded  for,  he  is  entitled  to  decree  in  terms  of  the  conclusions  of  the 
summons.  (3)  The  pretended  agreement  founded  on  by  the  defenders  being  unjust  and 
unreasonable,  the  same  is  not  binding  on  the  pursuer. 

The  defenders  pleaded; — (1)  The  pursuer's  averments,  insofar  as  material,  being 
unfounded  in  fact,  the  deifenders  ought  to  be  assoilzied  from  the  conclusions  of  the 
action.  (2)  The  defenders  are  entitled  to  absolvitor  in  respect  of  the  said  contract 
above  set  forth,  and  in  respect  the  pursuer  thereby,  in  consideration  of  the  reduced  rate 
of  carriage,  agreed  to  undertake  the  risk  of  any  delay  which  in  point  of  fact  occurred  in 
the  carriage  of  the  goods  in  question.  (3)  The  agreement  between  the  parties  above  set 
forth  being  just  and  reasonable,  is  effectual  and  binding  on  the  parties. 

On  12th  June  1868  the  Lord  Ordinary  (Kinloch)  pronounced  this  interlocutor:— 
"  Having  heard  parties'  procurators,  and  made  avizandum,  and  considered  the  process, 
before  further  answer,  and  reserving  the  pleas  of  parties,  allows  a  proof  under  the 
Evidence  (Scotland)  Act,  1866,  on  a  day  to  be  afterwards  fixed."* 

*  "  Note. — The  present  action  concludes  for  damages  in  respect  of  the  defenders, 
the  railway  company,  having,  as  alleged,  failed  to  carry  to  London  certain  quantities  of 
sprats  belonging  to  the  pursuer,  in  sufficient  time  for  the  market.  The  defence  k 
founded  on  an  alleged  contract,  under  which  the  defenders  offered  to  the  pursuer  his 
choice  of  two  rates  of  carriage,  the  lower  of  which  would  imply  his  relieving  the 
company  *  from  all  liability  for  loss  or  damage  by  delay  in  transit,  or  from  what^Tcr 
cause  arising ' ;  in  reply  to  which  offer  it  is  stated  that  the  pursuer  said,  *  I  request  that 
you  will  forward  all  fish  delivered  by  me,  or  on  my  account,  at  any  of  your  stations,  at 
the  lower  rate,  and  I  undertake  to  free  and  relieve  the  company  from  all  claims  or 
liability  for  loss  or  damage.' 

"  The  pursuer  meets  this  defence  with  the  plea,  that  under  the  Railway  and  Canal 
Traffic  Act,  17  <fe  18  Vict.  cap.  31,  the  Court  is  entitled  to  refuse  effect  to  such  a 
contract,  or  any  part  of  it,  where  the  conditions  are  unjust  and  unreasonable.  He  says 
that  this  character  belongs  to  the  contract  in  question,  1st,  because  the  higher  late 
proposed  was  so  extravagantly  beyond  what  the  trade  could  afford  as  to  force  him  to 
send  his  fish  on  the  lower  rate ;  and  2dly,  that  the  agreement  at  this  lower  rate  to 
exempt  the  company  from  all  liability  whatever,  and  however  incurred,  even  by  their 
own  wilful  misconduct,  is  manifestly  contrary  to  justice  and  reason. 

"  The  Lord  Ordinary  does  not  doubt  that  he  is  entitled,  under  the  statute,  to  declare 
the  contract,  or  any  part  of  it,  unjust  and  unreasonable,  and  on  that  account  to  deny 
effect  to  it.  He  would  have  been  well  pleased  had  he  been  able  to  determine  this 
point,  on  the  bare  reading  of  the  contract,  but  he  finds  it  impossible  to  do  this 
satisfactorily  to  his  own  mind.  He  might  be  able  to  say  that  an  exemption  from 
liability  for  damage  *  from  whatever  cause  arising '  is  an  un-[963]-reasonable  stipulation. 
But  supposing  that  this  clause  was  struck  out  of  the  contract  (and  the  Court  may  » 
deal  with  it),  there  would  remain  a  stipulation  for  exemption  from  liability  for  *  damage 
by  delay  in  transit,'  which  might  in  many  conceivable  cases  be  perfectly  fair  and 
reasonable  as  a  stipulation  correlative  to  a  diminished  rate  of  charge.  It  might  he  so, 
for  instance,  where  the  delay  was  occasioned  by  mere  neglect  or  carelessness  on  the  part 
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[963]^^^  defenders  reclaimed;  but  on  21st  October  1868,  in  respect  of  a  minute 
lodg^  by  the  defenders,  the  reclaiming  note  was  refused,  with  the  expenses  occasioned 
by  the  same. 

Thereafter  a  proof  was  taken;  and,  on  1st  February  1870,  the  Lord  Ordinary 
pronounced  this  interlocutor: — "Having  heard  counsel,  and  made  avizandum,  and 
considered  the  debate,  with  the  proof,  productions,  and  whole  process,  including  the 
note  of  admissions,  and  joint  minute  for  the  parties,  which  form,  respectively,  Kos. 
73  and  78  of  process.  Finds,  as  matter  of  fact,  1st,  that  on  or  about  the  31st  December 
1866,  and  1st  January  1867,  the  defenders  entered  into  the  agreement  with  the 
pursuer,  which  is  set  forth  in  the  first  statement  of  facts  on  their  behalf,  in  relation 
to  the  carriage  of  fish  delivered  by  him,  or  on  his  accoimt,  at  any  of  the  stations  on 
the  line  of  the  defenders  (the  railway  company),  whereby  it  was  arranged,  on  the 
footing  that  the  defenders  were  to  forward  all  fish  delivered  by  the  pursuer,  or  on  his 
account,  at  any  of  the  stations  of  the  defenders,  at  the  lower  rate  mentioned  in  the 
letter  of  the  goods  manager  of  the  defenders,  dated  31st  December  1866,  and  which 
is  set  forth  in  the  first  statement  of  facts  on  the  part  of  the  defenders,  that  the  pursuer 
was  to  free  and  relieve  the  defenders  (the  railway  company)  from  all  claims  or  liability 
for  loss  or  damage ;  2d,  that  under  the  said  agreement  the  lots  of  fresh  sprats,  to  which 
the  fifth  and  sixth  articles  of  the  revised  condescendence  for  the  pursuer  have  relation, 
were  delivered  to  and  were  despatched  by  the  defenders  on  2l8t  November  and 
4tb  December  1867  [964]  respectively,  as  also  therein  set  forth;  but  that  the  same 
arrived  in  London,  and  were  delivered  there  on  the  22d  November  and  on  the  5th 
December  respectively,  at  hours  too  late  for  sale  on  the  said  days, — at  least  too  late 
to  secure  the  proper  and  due  advantage  of  the  market  for  sprats  on  those  days, — and 
in  consequence  of  which  the  said  lots  of  sprats  suffered  depreciation  in  value;  3d,  that 
the  delay  in  the  delivery  of  the  said  sprats  was  caused  by  the  occurrence  of  various 
stoppages  and  obstructions  to  which  the  railway  trains  by  which  they  were  conveyed 
were  subjected  in  the  course  of  the  journey  to  London,  and  which  were  owing  to  the 
pressure  and  extent  of  the  general  traffic  then  upon  the  lines  over  which  the  trains 
had  to  run :  Finds,  as  matter  of  law,  with  relation  to  the  preceding  findings,  1st,  that 
the  pursuer  has  failed  to  establish  by  evidence  facts  relevant  and  sufficient  to  support 
the  third  plea  in  law  set  forth  on  the  record  on  his  behalf,  to  the  effect  that  the  agree- 
ment, as  above  found,  was  uifjust  and  unreasonable,  and  as  such  not  binding  on  the 
pursuer;  2d,  that  under  the  terms  of  the  said  agreement  the  pursuer  must  be  held 
to  have  himself  undertaken,  and  to  be  bound  to  free  and  relieve  the  defenders  of 

of  the  company's  servants,  without  any  wilful  misconduct.  On  the  other  hand,  if  the 
delay  was  occasioned  by  a  deliberate  act  on  the  part  of  the  company  postponing  the 
delivery  of  the  fish  in  order  to  serve  their  own  interest  with  other  people,  the  right 
conclusion  might  be  different.  In  the  present  case,  the  pursuer  avers  that  the  delay 
was  occasioned  by  the  company  detaching  the  fish  from  the  train  by  which  it  was 
stipulated  they  should  go,  and  sending  them  on  by  another  and  later,  an  allegation 
which,  if  established,  may  raise  a  serious  case  against  the  company.  Hence,  in  the 
most  favourable  view  for  the  defenders  (against  whom  the  contract  might  be  otherwise 
read  as  inferring  exemption  from  all  liability  whatever),  an  inquiry  ought  to  be  had  as 
to  the  precise  circumstances  of  the  case,  and,  amongst  others,  as  to  what  kind  and  sort 
of  delay  the  contract  is  set  up  to  protect  against.  It  may  depend  on  the  circumstances, 
as  they  come  out,  to  what  extent  it  is  necessary  for  the  company  to  carry  the  protection 
of  the  contract,  and  whether  the  contract  can  be  extended  so  far  in  consistency  with 
reason  and  justice.  The  Lord  Ordinary  feels  strongly  that  he  could  not  satisfactorily 
discharge  his  admitted  statutory  function  by  interpreting  the  contract  in  the  abstract, 
nor  without  having  the  circumstances  of  the  case  fully  disclosed  in  evidence. 

"  The  Lord  Ordinary  perceives  that  in  England,  where  questions  of  this  kind  have 
frequently  occurred,  it  is  usually  thought  necessary  to  have  the  whole  facts  disclosed 
before  determining  the  statutory  point.  In  the  case  of  Gregory  v.  West  Midland 
Railway  Company,  22d  January  1864,  33  Law  Journal,  No.  8,  Exch.  155,  Baron 
Martin  said,  'a  reasonable  condition  may  be  applied  to  a  state  of  facts  which  makes 
it  unreasonable.'  Baron  Bramwell  said — *  It  is  difficult  to  see  how  there  can  be  any 
abstract  reasonableness  in  any  condition  for  carrying  cattle  all  over  the  world.  Whether 
a  condition  be  reasonable  or  not,  cannot  be  decided  as  a  pure  matter  of  law;  it  is 
a  question  which  should  be  decided  by  the  Judge  at  the  time.' 
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all  claim  or  liability  on  account  of  the  loss  and  damage  which  is  here  sought  to  be 
enforced  against  them,  the  defenders,  on  his  behalf :  Therefore,  and  vitJi  refeienee 
to  the  above  findings,  assoilzies  the  defenders  from  the  conclusions  of  the  sammoss, 
and  decerns :  Finds  the  defenders  entitled  to  expenses  (except  in  so  far  as  leguds 
the  expenses  occasioned  by  the  reclaiming  note  formerly  presented  by  them,  and  whieh 
expenses  were  disposed  of  by  the  interlocutor  of  the  First  Division  of  the  Court,  kd 
21st  October  1868);  allows  the  defenders  to  lodge  an  account  of  their  expenses,  d 
remits  the  same  to  the  Auditor  to  tax,  and  to  report."  * 

The  pursuer  reclaimed.! 

[965]  At  advising, — 

Lord  Abdmillan. — This  is  an  action  brought  by  Mr.  Finlay,  fishmonger  in  Lati 
against  the  North  British  Railway  Company,  for  reparation  of  loss,  injury,  and  dam^ 
in  the  transmission  of  fish  to  London.  The  fish  sent  were  sprats,  and  the  object  i 
sending  them  was  their  disposal  in  the  Billingsgate  market,  where  it  was  desind  aa^ 
expected  that  they  would  arrive  at  an  early  hour  in  the  morning— probablj  befos 
5  A.M.  It  is  to  be  observed  that  this  is  not  an  action  for  the  loss  or  injury  of  goois 
sent  by  the  railway,  but  an  action  of  damages  for  loss  of  market,  in  a)nfieqnflKe,« 
is  alleged,  of  the  goods  not  arriving  in  time.  In  short,  this  is  trnly  an  action  for  U)c> 
slow  conveyance. 

The  law  in  regard  to  the  liability  of  a  common  carrier  is  founded  on  the  rmvm 
edict  "  NautsB  caupones  et  stabularii."  It  is  now  well  settled,  and  it  is  of  impatua 
to  observe  precisely  its  nature  and  limits.  There  is  no  doubt  whatever  that  a  asiDSi 
carrier,  such  as  a  railway  company,  receiving  goods  for  safe  carriage  and  delirar,  b 
responsible  for  safe  delivery  unless  that  has  been  prevented  by  some  inevitable  itf 
which  no  human  care  or  skill  could  have  provided  against.  The  dictnm  of  (M 
Justice  Holt,  that  "  the  law  charges  the  common  carrier  intrusted  to  (any  gt« 
against  all  events  but  acts  of  God  and  the  enemies  of  the  king,"  has  been  accept^' 
as  law  both  in  England  and  in  Scotland.  It  is  not  necessary  to  prove  fault  or  negligo* 
against  a  common  carrier  in  an  action  of  reparation  for  loss  or  injuiy  of  the  ps 
intrusted  to  him  for  carriage. 

But  an  action,  not  for  loss  of  goods,  but  for  loss  of  market  only,  in  respect  of  faus* 

*  "NoTK. — ^This  case,  which  is  one  of  considerable  interest,  has  undergone  fu 
investigation,  and  has  been  discussed  in  a  very  satisfactory  manner  before  the  pwsi 
Lord  Ordinary,  who,  in  the  circumstances  which  appear  from  the  coime  o!  w 
proceedings,  has  at  length  been  called  on  to  pronounce  a  judgment  on  its  merits 

"  "Whether  that  judgment  be  well  founded  or  otherwise  is  a  question  whidi  i>J 
be  very  fairly  brought  under  reconsideration  elsewhere ;  and  as  the  l/)rd  OnW 
assumes  that  its  merits  can  only  be  determined  after  consideration  of  the  <kw»  " 
the  proof  and  whole  circumstances,  he  shall  merely  note  here,  that,  in  hfi  ojHi^J 
the  pursuer  entered  into  the  arrangement  with  the  railway  company  in  relation  to  i» 
transmission  of  fish  to  the  London  market,  which  is  embodied  in  the  correspoiBtojl* 
on  the  subject,  on  the  footing  of  taking  a  certain  risk  on  himself,  on  the  apjaij^^ 
fair,  but  speculative,  expectation  of  thereby  obtaining  a  higher  profit  on  the  sale  of "» 
fish  than  he  could  have  expected  had  he  paid  the  rate  which  the  defenders  wouWmJ 
demanded,  supposing  no  such  undertaking  to  have  been  entered  into,  and,  )l  ^ 
so,  the  Lord  Ordinary  has  been  unable  to  see  what  risk  was  more  apparent,  w  J^ 
be  held  to  have  more  clearly  been  within  the  contemplation  of  parties,  than '^ 
of  probable  delay  in  the  transmission  of  the  fish,  in  consequence  of  obstructooB* 
by  the  extent  of  the  general  traffic  on  the  lines  of  railway  over  vhich  the  fisfl«** 
had  to  pass,  and  to  which  the  delay  which  actually  occurred  is  pWniy  ^ 
attributed."  . 

t  Purstier's  Authorities, — M*Manus  r.  Lancashire  and  Yorkshire  Railwj,-^^ 
J.  Kxch.  353;  Peek  v.  North  Staffordshire  Railway,  32  Law  J.  Q.  B.  241  ;G^ 
v.  West  Midland  Railway,  33  Law  J.  Exch.  155;  Allday  v.  Great  Western  BjJ".^' 
34  Law  J.  Q.  B.  5;  Routh,  2  Law  J.  Exch.    173;   lieal  t\  South  Devon  &»««?' 
29  Law  J.  Exch.  441 ;  3  Hurl,  and  Coltman,  337.  ,    ^^. 

Defenders^  Authorities, — Simons  v.  Great  Western  Railway,  SSLaffJ'Y'j 
White  V.  Great  Western  Railway,  26  Law  J.  C.  P.  158;  Hanison  tW^f^ 
Brighton  Railway,  31  Law  J.  Q.  K  113;  Lord  v.  Midland  Railway  Co,  :^  i>  ^ 
C.  P.  339. 
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in  rapidity  of  carriage  and  of  delivery,  is  not  altogether  in  the  same  position  as  an 
action  of  damages  for  loss  or  injury  of  the  goods.  The  mere  acceptance  by  the  carrier 
of  goods  intrusted  to  him  for  carriage  and  delivery  creates  at  once  a  responsibility 
for  safe  carriage  and  delivery  in  due  course,  and  good  order  and  condition.  No  special 
contract  is  neces8ar}%  Without  any  other  contract  than  the  trust  committed  to  him, 
the  carrier  becomes  at  once  responsible  to  the  full  extent  which  law  recognises,  and 
it  is  not  necessary  that  any  fault  or  negligence  be  instructed.  But  where  the  exigencies 
of  a  particular  trade  require  unusually  rapid  carriage  and  prompt  delivery  the  re- 
sponsibility of  the  carrier  in  regard  to  the  particular  matter  of  speed  in  transit  is 
generally  made  a  subject  of  contract,  in  which  the  carrier  undertakes  for  a  certain 
charge  to  transmit  within  a  certain  time. 

In  the  next  place,  it  is  now  clearly  fixed  by  judicial  construction  of  the  recent 
statutes,  particularly  the  Railway  Traffic  Act,  that  a  carrier  cannot  by  mere  notice 
discbarge  himself  of  the  responsibility  for  loss  or  injury  of  the  goods,  if  there  has 
been  any  fault  or  negligence  whatever  on  his  part;  but  though  mere  notice  is  not 
sufficient,  a  special  contract  may  be  made  limiting  the  carrier's  responsibility,  and  that 
contract  will  receive  effect  if  it  be  just  and  reasonable.  In  the  case  of  Peek  v.  The 
North  Stafford  Railway,  in  1863  (32  Law  Journal,  Q.  B.  241),  the  point  was  fully 
considered,  and  the  distinction  between  mere  notice  and  a  written  contract  was  clearly 
recognised.  The  question  whether  any  such  special  contract,  limiting  the  responsibility 
of  the  carrier,  is  just  and  reasonable,  is  for  the  judicial  consideration  of  the  Court  in 
each  particular  case.  A  contract  in  terms  of  which  the  carrier  is  discharged  of  all 
liability  whatever,  even  for  loss  arising  from  undoubted  fault  or  negligence,  would  not 
be  considered  by  the  Court  to  be  just  and  reasonable.  But  a  contract  would  not  be 
set  aside  as  unjust  and  unreasonable  if  on  fair  construction  it  afforded  protection  where 
no  actual  fault  or  negligence  has  been  instructed.  It  is  obvious  that,  in  the  case 
which  I  have  mentioned  of  a  contract  for  particularly  rapid  transmission  of  goods, 
a  limitation  of  responsibility  for  delay  in  such  transmission,  where  no  special  fault 
or  negligence  is  instructed,  is  more  natural  and  more  reasonable  than  in  the  ordinary 
case  of  the  carriage  of  goods  intrusted  to  a  carrier  without  special  arrangement,  and 
lost  or  injured  in  transit. 

We  are  here  dealing  with  an  action  for  loss  of  market  only,  and  we  have  before 
us  a  written  contract  entered  into  between  the  pursuer  and  the  defenders. 

The  railway  company  made  this  proposal  to  the  pursuer,  in  a  letter  signed  by 
[966]  t-^^ir  goods  manager: — "I  beg  to  inform  you  that  to  parties  willing  to  free 
and  relieve  this  company  and  the  other  railway  companies  over  whose  lines  fish  may 
be  forwarded  from  any  of  our  stations  from  all  liability  for  loss  or  damage  by  delay 
in  transit,  or  from  whatever  cause  arising,  the  rates  charged  will  be  one-fifth  lower 
than  where  no  such  undertaking  as  the  annexed  is  granted." 

This  is  the  reply  of  the  pursuer,  addressed  to  the  goods  manager  of  the  defenders : — 
"  In  reference  to  the  above,  I  request  that  you  will  forward  all  fish  delivered  by  me, 
or  on  my  account,  at  any  of  your  stations  at  the  lower  rate,  and  I  undertake  to  free 
and  relieve  the  railway  companies  from  all  claims  or  liability  for  loss  or  damage." 

This  agreement  was  in  force  when  the  sprats  to  which  this  claim  relates  were 
delivered  by  the  pursuer  to  the  defenders  for  carriage  to  London.  The  pursuer 
desiring  rapid  carriage  of  his  fish  had  it  in  his  power  to  choose  between  the  higher 
price  for  carriage  and  the  ordinary  legal  liability  of  the  carrier  on  the  one  hand,  and 
the  lower  price  for  carriage  and  the  limited  liability  of  the  carrier  on  the  other  hand. 
He  preferred  the  lower  price  and  the  limited  liability.  I  use  the  word  "limited," 
because  I  do  not  read  this  contract  as  discharging  all  possible  liability,  even  though 
the  railway  comimny  might  be  clearly  guilty  of  fault  and  negligence.  I  think  the 
true  meaning  of  the  contract  is,  that  the  railway  company  shall  do  their  best  to  carry 
the  fish  safely  and  expeditiously,  and  that  unless  their  fault  or  negligence  has  caused 
the  delay,  they  shall,  in  the  words  of  the  contract,  not  be  liable  "  for  loss  or  damage 
by  delay  in  transit." 

So  reading  this  contract,  I  do  not  think  it  is  unjust  or  unreasonable.  On  the 
contrary,  I  am  of  opinion  that  if  there  was  no  fault  or  negligence  on  the  part  of 
the  company,  a  contract  discharging  their  liability  for  loss  or  damage  arising  from 
delay  in  transit  is  quite  reasonable. 

It  is  for  the  pursuer  to  establish  that  the  contract  which  he  has  subscribed,  and 
under  which  he  was  acting,  and  of  which  he  was  getting  the  benefit  in  a  lower  rate 
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of  charge,  was  not  just  and  reasonable.     He  has  not  done  so  to  my  satisfaction,  imka 
he  has  proved  fault  or  negligence. 

If  there  were  any  attempt  here  to  escape  from  liability  for  proved  faoh  or 
negligence,  even  under  the  terms  of  a  special  contract,  I  should  not  be  dispoaed  to 
hold  the  contract  just  and  reasonable  unless  the  fault  had  been  reduced  to  the  loiot 
grade  which  the  law  recognises,  and  amounted  only  to  ctdjxi  levismna.  Bat  if  notliii; 
amounting  to  fault  or  negligence  has  been  instructed,  then  I  think  that  tliis  contnct 
protects  the  defenders  from  liability  for  loss  by  delay. 

The  next  question  which  arises  is,  has  the  pursuer  instructed  as  matter  of  fict  dot 
the  railway  company  were  guilty  of  any  fault  or  negligence  in  the  transmission  of  tk 
sprats  to  London  on  the  two  occasions  mentioned  on  tlie  record,  and  to  which  the  pnoi 
relates,  namely,  the  21st  November  and  4th  December  1867?  I  do  not  intend  to 
enter  on  the  details  of  the  proof,  which  I  have  carefully  read.  I  do  not  Uiink  tbt 
there  is  much  conflict  of  evidence.  The  result  of  my  consideration  of  the  proof  is,  tikai 
the  pursuer  has  not  instructed  any  such  fault  or  negligence. 

It  does  not  appear  to  me  that  any  special  bargain  in  regard  to  rapidity  of  cazmfe, 
or  in  regard  to  the  transmission  of  fish  by  any  particular  train,  has  be^  instroctei 
The  only  attempt  to  prove  such  a  bargain  is  by  reference  to  conversations  said  to  hw 
taken  place  between  the  pursuer  and  two  men  named  Crookshank  and  FabDei,flio 
are  said  to  have  been  soliciting  traffic  on  behalf  of  the  defenders.  Now,  it  is  piond 
that  Palmer  was  not  in  the  service  of  the  North  British  Railway,  and  of  con«  he 
could  not  bind  them.  Crookshank  was  only  a  porter  or  checker,  and  evidcntij  is 
not  in  such  a  position  as  to  entitle  him  to  make  a  particular  contract  for  convejutt 
of  goods,  without  special  authority  given  him  to  that  effect.  It  is  distincUy  pwwi 
that  Crookshank  had  no  such  authority. 

In  regard  to  the  occasion  of  the  21st  of  November,  it  appears  that  eighteen  wig?® 
laden  with  fish  arrived  at  the  station  in  Edinburgh  for  transmission.  Itwasimposable. 
or  nearly  so,  to  attach  these  eighteen  waggons  to  the  passenger  train,  and  aoooidis^ 
they  were  transmitted  by  a  special  fish  train.  The  passenger  train  started  at  2.15  rJ^ 
and  arrived  in  London  at  4.31  a.m.  next  [967]  morning.  The  special  fish  toinstfitei 
at  3.12  P.M.,  and  arrived  in  London  at  11.10  a.m.  next  morning.  No  contract  to  sew 
by  that  passenger  train  has  been  proved.  If  there  was  no  contract  or  haigam  bw 
to  transmit  the  fish  by  the  passenger  train,  and  since  it  has  not  been  instructed,  a 
even  alleged,  that,  apart  from  contract,  there  was  any  impropriety  in  sending  them  br 
the  special  fish  train,  or  that  there  was  any  fault  or  negligence  on  the  part  of  t» 
defenders  in  the  management  of  the  fish  train,  I  cannot  see  how  the  poKOcr*' 
escape  from  the  terms  of  the  written  contract,  by  which  he  undertook  to  leliew  tli« 
railway  company.  Delay,  and  unavoidable  delay,  was  within  the  reasonable  expect** 
of  the  parties.  In  so  long  a  journey  there  are  sometimes  accidental  delays  and  obstiw- 
tions  which  cannot  be  foreseen  or  prevented,  and  against  liability  for  damage  on  icciaiu 
of  such  delay  the  contract  or  risk-note  signed  by  the  pursuer  alSbrds  sufficient  prote** 

The  next  occasion  in  which  delay  occurred  was  the  4th  December  1867.   Onta* 
occasion  a  special  fish  train  was  started  just  before  the  mail  train.    It  was,  as  1  wint 
not  unreasonably  shunted  to  let  the  mail  train  pass ;  but  the  pursuer  alleges  that 
was  started  under  an  agreement  that  it  should  continue  to  run  in  front  of  tw  i»» 
train  to   London.     1  am   of  opinion   that  no  such  agreement  was  made,  and  thfc 
Crookshank  had  certainly  no  power  to  make  it.     It  is  according  to  the  practice  aa 
understiinding  of  the  defenders,  and  I  presume  of  all  railway  companies,  that  wi 
trains  not  carrying  passengers  shall  be  so  conducted  as  not  to  impede  or  impcp  *« 
mail  train.     The  public  safety  requires  this,  and  it  is  qxiite  reasonable  that  the  n* 
and  practice  should  be  adhered  to.     That  Crookshank  could  have  made  a  baigaui  «i^ 
the  pursuer  to  the  effect  that  this  special  fish  train  should  keep  its  place  befoi« 
mail  train,  and  never  be  shunted  to  let  the  mail  train  pass  it,  is  in  my  opuu^fl  . 
out  of  the  question.     No  particular  fault  or  negligence  in  the  conduct  of  that  fi*j"° 
has  been  proved,  and  accordingly,  in  regard  to  this  occasion  on  the  4th  of  ^^*^*??'' 
well  as  on  the  prior  occasion  on  the  2l8t  of  November,  I  concur  with  the  Lord  OwW 
in  thinking  that  fault  or  negligence  on  the  part  of  the  defenders  has  not  been  pwr^J''' 
that  the  special  contract  between  the  pursuer  and  the  defenders  has  not  been  P^^^n 
be  otherwise  than  just  and  reasonable,  and  that  therefore  the  defenders  are  not  w 
for  loss  occasioned  by  delay  in  transit  as  here  concluded  for. 
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Lord  Kinloch. — I  have  arrived  at  a  conclusion  different  from  that  which  has  been 
now  expressed. 

There  are  two  several  occasions  on  which  the  pursuer  maintains  there  was  a  wrongful 
detention  of  his  fish  in  their  transport  to  London  on  the  part  of  the  defenders. 

The  first  was  on  the  21st  November  1867.  As  to  this  occasion  I  think  it  proved  that 
the  pursuer  sent  his  fish  to  Edinburgh  to  go  by  the  2.10  mail  train,  and  that  the 
defenders  received  them  on  this  footing.  I  do  not  go  into  the  question  whether  the 
canvassers  for  the  company  had  power  to  bind  the  company  by  contract.  The  puisuer 
was  entitled  to  select  the  train  by  which  to  send  his  fish,  if  it  was  a  train  in  continuing 
use  to  carry  this  commodity.  It  is  proved  that  the  2.10  train  was  that  generally 
engaged  for  this  purpose;  and  I  conceive  that  on  this  21st  November  the  pursuer 
specially  sent  his  fish  to  Edinburgh  for  that  train,  and  that  the  defenders  received  them 
as  to  be  so  sent. 

The  defenders  did  not  send  the  fish  by  that  train,  nor  did  they  do  what  might  have 
been  equivalent,  viz.  send  them  by  a  special  fish  train  immediately  afterwards,  so  as  to 
have  all  the  benefits  of  a  clear  road  possessed  by  the  2.10  train.  The  special  fish  train 
did  not  depart  till  3.20,  and  I  cannot  find  in  the  evidence  any  explanation  or  justifica- 
tion of  this  delay.  The  engine-driver  of  this  very  train  depones^—"  There  was  nothing, 
so  far  as  I  know,  to  have  prevented  the  train  from  starting  earlier  than  3.20."  This 
distance  of  time  interjected  between  the  two  trains  was  sufficient  to  cut  off  the  special 
fish  train  from  all  the  benefits  enjoyed  by  the  mail ;  to  expose  it  to  the  intervention  of 
other  traffic,  and  to  cause  such  delay  that  in  place  of  arriving  with  the  2.10  train  in 
London  at  4.30  a.m.,  it  did  not  reach  till  11.10,  too  late  for  the  morning  Billingsgate 
market,  which,  according  to  the  evidence,  begins  about  5  o'clock,  and  is  over  by  9 
o'clock.  [968]  1^  ^  ^7  opinion  that  this  constituted  a  breach  of  contract  on  the  part 
of  the  company.  I  consider  the  arrangement  for  the  sending  on  of  these  sprats  on  21st 
November  to  amount  to  a  special  contract  to  send  them  by  the  2.10  train,  or  by 
another  one  despatched  so  quickly  afterwards  as  to  participate  in  the  advantages  of  the 
2.10  train;  and  this  contract,  I  think,  the  company  failed  to  fulfil. 

The  second  occasion  was  on  4th  December  1867.  On  this  occasion  it  is  not  disputed 
that  the  fish  were  received  to  go  by  a  special  fish  train,  which  was  to  start  at  least  20 
minutes  before  the  2.10  mail  train,  and  obviously  for  the  purpose  (no  other  purpose  is 
intelligible)  of  keeping  a-head  of  the  2.10  train,  at  least  as  far  as  York,  at  which  place 
it  is  proved  arrangements  could  have  been  made  to  send  on  the  fish  so  as  to  arrive  not 
later  than  half  an  hour  behind  the  2.10  train.  This  special  train  did  accordingly  start 
from  Edinburgh  with  the  fish  20  minutes  before  the  2.10  train.  But  in  place  of  con- 
tinuing its  journey  unimpeded,  it  was  detained  at  St.  Margaret's,  one  and  a  half  miles 
from  Edinburgh,  by  the  engine  intended  for  it  not  being  ready,  a  thing  for  which  again 
I  see  no  justification  established  by  the  company.  The  consequence  was,  that  it  did 
not  start  from  St.  Margaret's  till  between  5  and  10  minutes  past  2  o'clock,  and  at 
Prestonpans,  thirteen  miles  from  Edinburgh,  had  to  be  shunted  to  allow  the  2.10  train 
to  pass.  There  appears  to  have  been  no  notice  sent  along  the  line  that  this  train  was 
coming,  so  as  to  keep  the  way  clear  for  it.  And,  at  any  rate,  it  lost  all  the  benefits  of 
the  clear  way  kept  for  the  mail  train — was  detained  by  other  trains  breaking  in — and 
did  not  arrive  in  London  till  11.20,  again  too  late  for  the  morning  market.  Here, 
again,  I  think  the  company  made  a  special  contract  with  the  pursuer  for  the  transport 
of  his  fish,  and  failed  to* fulfil  the  contract  made  by  them. 

The  result,  as  I  think,  is,  that  the  defenders  are  liable  in  damages,  imless  they  can 
make  out  a  defence  on  the  terms  of  the  risk-note  (as  it  has  been  called)  signed  by  the 
pursuer,  and  by  which  he  relieves  the  company  "  from  all  liability  for  loss  or  damage 
by  delay  in  transit,  or  from  whatever  cause  arising." 

It  is  admitted  that  under  the  Kail  ways  Traffic  Act,  17  &  18  Vict.  c.  31,  the 
contract  contained  in  this  note  is  only  to  be  given  effect  to  if  the  Ck)urt  shall  think  it 
"just  and  reasonable."  Considered  by  itself  and  abstractedly,  I  would  say  that  the 
contract  is  unreasonable  if  it  imports  that  the  company  are  thereby  protected,  in  all 
cases,  from  the  consequences  of  their  own  fault ;  but  not  unreasonable  if  it  protects 
simply  against  the  consequences  of  those  accidents  for  which  as  common  carriers  they 
would  be  responsible,  or  those  occurrences  in  the  arrangement  of  their  traffic  which, 
although  in  one  sense  their  own  act,  cannot  be  said  to  indicate  a  special  injury  done  to 
the  particular  subject  of  transport.  But  the  contract  cannot  be  looked  at  abstractedly, 
but  with  direct  reference  to  the  particular  occurrence  to  which  it  is  endeavoured  to 
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apply  its  protection.     For  it  has  been  well  said  judicially,  "  a  reasonable  condition  may 
be  applied  to  a  state  of  acts  which  makes  it  unreasonable." 

In  the  present  case  I  think  the  contract  fails  to  afford  the  company  the  protecti<m 
claimed  by  them,  for  two  reasons.  In  the  first  place,  I  think  the  company  committed 
a  fault  and  breach  of  contract  towards  the  pursuer,  directly  causing  damage  to  him, 
from  which  no  protection  is  legally  effected.  Secondly,  which  is  perhaps  the  sane 
reason,  differently  stated,  I  think  it  is  by  itself  enough  to  destroy  all  application  of  tk 
contract,  that  the  company  did  not  send  the  fish  by  the  train  by  which  they  undertod: 
to  send  them,  but  by  a  different  train,  differently  and  much  less  advantageously  situated. 
In  the  first  instance  they  did  not  send  them  by  the  2.10  train,  but  by  a  train  not 
leaving  till  more  than  an  hour  afterwards.  In  the  second  instance  they  did  not  maoA 
them  by  a  train  keeping  a-head  of  the  2.10  train,  so  as  to  reach  London  at  the  suae 
time  with  that  train  or  within  a  near  approximation,  but,  although  starting  them  bj 
such  a  train,  so  delayed  it  as  to  throw  it,  when  the  journey  was  scarce  begun,  behiad 
the  other,  and  so  to  lose  all  the  intended  benefit.  This,  as  it  appears  to  me,  affords  t 
simple  and  conclusive  ground  for  taking  the  case  entirely  from  beneath  the  protectko 
of  the  risk-note.  The  note  would  properly  apply  to  protect  against  the  conseqcenees 
arising  from  the  arrangement  of  the  traffic,  if  the  company  had  sent  the  fish  bj  the 
stipulated  train.  But  when  they  sent  them  by  [969]  another  and  different  traio,  I 
think  all  application  of  the  contract  fails.  It  does  so  as  completely  as  does  the  right  d 
one  party  to  exact  the  conditions  of  a  contract  when  he  himself  has  broken  the  obliga- 
tions on  his  own  part.  The  contract  formed  by  the  risk-note  was  only  applicable  te 
protect  the  journey  agreed  on.  It  had  no  bearing  on  another  and  different  jouiney. 
which  the  company  substituted,  contrary  to  arrangements.  If  the  company,  in  pbee  d 
sending  the  fish  by  a  passenger  or  special  train,  sent  them  by  a  goods  train,  which  was 
certainly  not  within  the  arrangement,  I  think  they  would  very  clearly  have  no  defence 
on  the  risk-note.  But  the  present  case  is,  in  my  apprehension,  ruled  by  the  very  same 
principle.  The  company  alike  substituted  a  different  journey  from  the  journey  agreed 
on,  and  cannot  apply  to  one  journey  a  contract  of  relief  only  intended  to  be  made 
applicable  to  another  and  a  different. 

I  am  of  opinion  that  the  Lord  Ordinary's  interlocutor  should  be  altered,  and  ik» 
defenders  found  liable  in  damages.  I  cannot  doubt  for  a  moment  that  wrongfoi 
detention  of  goods  beyond  the  arranged  time  of  arrival  is  a  valid  ground  for  daiming 
reparation  of  any  injury  thereby  occasioned.  In  the  ordinary  case  of  a  common  carrier 
there  might  be  difficulty  in  making  out  that  any  precise  time  of  arrival  was  stipulated 
for,  though  even  the  constant  use  of  the  journey  in  times  past  might  go  far  to  imply  an 
obligation.  But  no  one  can  doubt  that  a  special  contract  may  be  made,  directly  or  bj 
cleiir  implication,  inferring  a  bargain  that  the  goods  should  arrive  by  a  particular  boor, 
or  in  time  for  a  particular  market.  I  am  of  opinion  that  in  the  present  case  svtch.  a 
special  contract  was  made  and  violated,  and  therefore  that  damages  are  due. 

Lord  President. — It  appears  to  me  that  the  first  question  for  consideration  is, 
whether  any,  or,  if  so,  what  effect  is  to  be  given  to  the  general  agreement  contained  ia 
the  letters  of  3l8t  December  1866  and  1st  January  1867;  and  that  depends,  in  Uie 
first  place,  on  the  provisions  of  the  7th  section  of  the  Railway  and  CanaJ  Traffic  Act, 
and  the  terms  of  the  letters  themselves.  I  cannot  read  that  section  of  the  stetute  a^ 
prohibiting  all  limitation  of  the  common  law  liability  of  a  company,  and  as  makiDg 
every  such  limitation  null  and  void,  for  I  think  there  may  be  a  just  and  reasonable 
agreement  in  particular  circumstances,  and  with  reference  to  particular  classes  of  goods; 
and  I  am  fortified  in  this  view  by  the  words  of  the  statute,  for  the  leading  provision  of 
the  7th  section  is  that  the  company  "  shall  be  liable  for  the  loss  of,  or  for  any  injury 
done  to,  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods,  or  things,  in  the 
receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or  default  d 
such  company."  It  appears  to  me  that  these  last  words  )X)int  to  a  certain  lawful  and 
reasonable  limitation  of  common  law  liability,  which  may  be  within  the  exception  in 
the  latter  part  of  the  clause. 

Applying  that  provision  of  the  statute,  the  first  inquiry  is,  what  is  the  precxEe 
meaning  of  the  agreement  embodied  in  the  letters  of  31st  December  and  1st  January? 
The  defenders  write: — "North  British  Railway  Company,  Goods  Manager's  Office, 
Edinburgh,  31st  December  1866.  Mr.  T.  Finlay,  Charlotte  Street  Fish  Traffic. 
(Carriage  to  be  pre-paid.)  Sir, — 1  beg  to  inform  you  that  to  parties  willing  to  free  and 
relieve  this  company,  and  the  other  railway  companies  over  whose  lines  fish  may  be 
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forwarded  from  any  of  our  stations,  from  all  liability  for  loss  or  damage  by  delay  in 
transit,  or  from  whatever  cause  arising,  the  rate  charged  will  be  one-fifth  lower  than 
where  no  such  undertaking  as  the  annexed  is  granted, — I  am.  Sir,  your  obedient 
servant,  (Signed)  Wm.  Hardie,  Goods  Manager."  The  pursuer  answers : — "  1st 
January  1867. — Sir, — In  reference  to  the  above,  I  request  that  you  will  forward  all 
fish  delivered  by  me,  or  on  my  account,  at  any  of  your  stations,  at  the  lower  rate,  and  I 
undertake  to  free  and  relieve  the  company  from  all  claims  or  liability  for  loss  or  damage. 
This  undertaking  to  remain  in  force  from  the  present  date  until  31st  December  1867. 
— I  am  your  obedient  servant,  (Signed)  T.  Finlay.  To  the  Goods  Manager,  North 
British  Railway  Company."  Now,  that  is  a  bargain  in  which  there  is  a  consideration 
given  for  the  limitation  of  liability.  The  general  words  "  from  whatever  cause  arising," 
if  meaning  any  more  than  the  preceding  words,  cannot,  I  think,  receive  effect.  They 
are  too  broad  to  be  "just  and  reasonable,"  [970]  and,  therefore,  I  confine  my  attention 
to  the  words  "  from  all  liability  for  loss  or  damage  by  delay  in  transit."  Now,  "  by 
delay  in  transit "  I  do  not  understand  delay  by  the  wilful  act  of  the  railway  company. 
It  is  not  the  act  of  the  railway  company  in  detaining  goods  that  is  here  meant,  but  the 
fact  of  delay  occurring,  and  in  that  distinction  is  to  be  found  the  true  meaning  of  the 
enactment.  The  mere  occurrence  of  delay  shall  not  subject  the  company  to  liability. 
Now,  it  must  be  observed,  in  considering  the  reasonableness  of  this  limitation,  that  the 
mere  occurrence  of  delay  in  transit  has  not  hitherto  been  considered  as  within  the 
common  law  liability  of  carriers.  Whether  there  may  be  growing  up  an  extension  of 
the  liability  of  carriers,  arising  from  the  peculiarities  of  carriage  by  railways  and  steam - 
vessels,  and  from  the  great  degree  of  certainty  with  which  the  times  of  their  transit 
may  be  calculated,  it  is  impossible  to  say,  but  undoubtedly  the  common  law  liability  of 
carriers,  before  the  invention  of  these  means  of  transit,  did  not  embrace  any  guarantee 
in  the  matter  of  time.  On  the  contrary,  formerly,  carriers  by  water  were  very  uncertain, 
and  even  carriers  by  land  were  subject  to  many  causes  of  detention  which  made  it 
impossible  to  say  that  a  carrier,  in  undertaking  to  convey  goods,  guaranteed  that  they 
should  reach  their  destination  within  any  particular  time.  But  then  it  might  be 
conceived  that,  in  regard  to  perishable  goods,  destined  to  a  particular  market,  there 
might  arise  an  implied  obligation  to  deliver  in  time  for  that  market,  and  it  appears  to 
me  that  it  is  in  order  to  meet  this  case  that  the  contract  before  us  was  made.  The 
subject  of  the  contract  is  fish,  and  every  one  knows  how  important  it  is  that  it  should 
arrive  punctually,  in  order  to  be  of  any  use,  and  therefore  it  is  just  one  of  those 
perishable  commodities  as  to  which  an  implied  obligation  might  arise  against  a  railway 
company.  This  implied  obligation  is  guarded  against  by  the  contract  in  question,  and, 
therefore,  to  that  extent,  the  contract  is,  I  think,  just  and  reasonable,  and  ought  to 
receive  legal  effect. 

Another  ground  on  which  the  pursuer  seeks  to  liberate  himself  from  the  terms  of 
this  agreement  is  that  he  was  forced  into  it,  and  had  no  alternative,  and  if  that  were 
80,  I  should  be  rather  inclined  to  give  effect  to  his  plea,  because  the  Act  proceeds  on 
the  assumption  that  railway  and  canal  companies  have  such  a  monopoly  of  the  means 
of  land  carriage  that  they  have  it  in  their  power  to  bring  an  unjust  pressure  to  bear 
upon  their  customers.  Now,  if  the  alternative  were  between  a  reduced  rate  and  a  rate 
so  high  as  to  be  prohibitory,  I  should  consider  that  unjust,  because  it  would  leave  no 
option  to  the  customer.  Accordingly,  the  pursuer  tried  to  make  out  that  such  was  the 
case,  but  I  think  he  has  failed  to  do  so.  The  lower  rate  was  £3,  15s.,  and  the  higher 
rate  was  £i,  13s.  4d.  per  ton,  and  the  pursuer  says  he  could  not  have  carried  on  his 
trade  if  he  had  been  obliged  to  pay  the  higher  rate.  But  how  does  he  instruct  that  ? 
The  cost  price  of  the  fish  at  Newhaven  is  about  18s.  per  ton,  and  the  cost  of  transit 
and  cartage  added  brings  the  total  outlay  to  £5,  14s.  7d.  per  ton.  Now,  what  is  the 
return?  Sometimes  the  price  is  as  high  as  £12  per  ton,  leaving  a  profit  of  above  £6, 
but  it  generally  varies  from  £6  to  £10,  making  an  average  of  £8,  and  leaving  a  profit 
of  £2,  5s.  5d.  per  ton.  Therefore,  it  is  not  established  that  the  pursuer  could  not  carry 
on  his  trade  profitably,  even  with  the  higher  rate  of  carriage,  or  that  that  higher  rate 
can  be  regarded  as  prohibitory. 

Giving  effect  to  this  agreement,  it  seems  to  me  that  for  any  detention  in  transit  the 
railway  company  are  not  to  be  answerable  unless  the  detention  has  been  unnecessarily 
and  negligent!y  caused  by  them.     That,  I  think,  is  the  fair  import  of  the  agreement. 

The  next  question  is,  whether  the  pursuer  has  made  out  his  allegation,  that  on  the  ' 
21st  November  aud  4th  December,  he  bad  a  special  contract  with  the  defenders, 
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irreapective  of  this  general  agreement.  Now,  I  think  the  pursuer  has  entirely  failed  in 
that.  The  persons  who  entered  into  the  alleged  contract  with  him  had  no  authority. 
Palmer  was  not  a  servant  of  the  company  at  all,  and  Grookshank  had  no  anUiority 
whatever  to  bind  the  company.  Therefore,  on  both  these  occasions,  the  fish  was  sent 
under  the  general  arrangement  concluded  by  the  two  letters  which  form  the  contract 
between  the  pursuer  and  the  defenders ;  and  the  only  question  is,  whether  there  was 
such  wilful  and  wrongful  detention  or  negligent  dealing  with  the  goods,  on  their  part, 
as  to  render  the  [971]  company  liable,  notwithstanding  the  terms  of  the  agreement  t  I 
am  of  opinion,  with  my  brother  Lord  Ardmillan,  that  no  such  case  has  been  made  out 
I  cannot  think  that  the  dealer,  merely  because  it  is  indispensable  to  his  interests  that 
the  fish  should  travel  fast,  is  entitled  to  insist  that  it  should  go  by  any  train  which  he 
selects,  or  that,  though  the  railway  company  are  in  use  to  attach  fish-trucks  to  passenger 
trains,  they  must  attach  any  number  of  them  at  the  dealer's  demand.  That  would  be 
an  interference  with  their  own  traffic,  which  would  not  only  be  inconvenient  to 
themselves,  but  of  serious  risk  and  evil  to  the  public,  and  I  should  be  very  sorry  to 
countenance  any  such  doctrine  as  to  the  duty  of  railway  companies.  Every  man  who 
sends  fish  by  train  sends  it  subject  to  the  risk  that  the  train  by  which  he  expects  it  to 
go  may  be  so  overloaded  that  it  cannot  be  sent.  All  the  company  undertakes  is 
reasonable  dispatch,  and  the  question  is  whether  they  used  such  dispatch  in  this  case, 
or  rather,  whether  it  has  been  proved  that  there  was  unreasonable  detention,  or  that 
the  arrangements  of  the  company  were  so  made  as  to  produce  unreasonable  detention! 
I  think  there  was  no  such  unreasonable  detention,  but  that  the  detention  was  an 
accident  arising  from  the  exigencies  of  the  company's  traffic,  and  the  condition  of  the 
lines  at  the  time,  which  put  it  out  of  their  power  to  forward  the  goods  sooner.  The 
pursuer  was  unfortunate  in  losing  his  market,  but  his  trade  is  subject  to  risks  which  it 
is  impossible  to  prevent,  and  for  the  result  of  which  the  railway  company  cannot  he 
made  liable. 

Lord  Deas  declined. 

This  interlocutor  was  pronounced : —  "  Adhere  to  the  interlocutor,  and  refuse  the 
reclaiming  note:  Find  the  reclaimer  (pursuer)  liable  in  additional  expenses,  and 
remit,"  &c. 

Marshall  &  Stewart,  S.S.C. — Dalmahot  <fc  Cowan,  W.S. — Agents 


No.  192.  VIIL  Macpherson,  97  L     12  July  1870.     2d  Div.— Lord  Onni- 

dale,  R. 

William  Harvey,  Pursuer. — Fraser — Balfour. 
Arthur  Farquhar  (Harveys'  Trustee),  Defender. — Keir. 

ExpemeSy  Caution  for — Consignaiion. — Circumstances  in  which  the  pursuer  of  an  action 
who  had  granted  a  disposition  omnium  honorum  in  favour  of  his  creditors,  and  had 
been  ordained  to  find  caution  for  expenses,  was  allowed  to  proceed  with  the  action 
without  caution,  on  consignation  of  £250,  reserving  to  the  defender  to  move  for 
additional  consignation  or  for  caution  at  any  future  stage  of  the  process. 

Husband  and  Wife — Divorce — Donatio  propter  nujytias — Provisions, — In  an  antenuptial 
contract  of  marriage,  a  lady  conveyed  to  the  marriage-contract  trustees  all  sums  she 
might  become  entitled  to  at  her  father's  death  under  certain  deeds  executed  by  him. 
The  interest  of  the  trust- funds  was  directed  to  be  paid  to  the  husband  during  his 
life.  Upon  the  death  of  the  wife's  father,  after  the  husband  had  been  divorced  for 
adultery,  the  latter  claimed  from  the  marriage-contract  trustees  the  interest  of  the 
trust-funds,  including  those  derived  from  the  father's  estate.  Held  that  the  husband 
was  not  entitled  to  any  part  of  the  interest 

This  was  an  action  by  Harvey,  who  was  divorced  from  his  wife  in  1848,  against 
Farquhar,  his  sole  surviving  marriage-contract  trustee,  for  exhibition  of  the  accounts, 
and  count,  reckoning,  and  payment  as  to  the  interest  of  the  marriage-contract  funds. 

In  October  1851  the  pursuer  had  granted  a  disposition  omnium  honorum  for  behoof 
of  his  creditors. 
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The  defender  pleaded ; — (2)  The  pursuer  having  divested  himself  by  his  said  disposi- 
tion omnium  bonorum  of  his  whole  estate,  and  specially  of  his  claims  under  the  marriage- 
contract  libelled,  has  no  title  to  sue  the  present  action.  (3)  At  all  events,  the  pursuer 
is  not  entitled  to  insist  in  this  action  until  he  has  found  caution  for  expenses. 

The  pursuer,  inter  alia,  stated  (Cond.  10)  that  the  disposition  omnium  bonorum  had 
been  granted  at  the  instigation  of  his  marriage-contract  [972]  trustees,  while  he  was 
incarcerated  at  their  instance  for  expenses  found  due  to  them  in  a  previous  action,  and 
that  it  was  not  taken  or  used  for  establishing  a  boTia  fide  administration  for  his  creditors, 
but  with  the  view  of  furthering  the  designs  of  his  wife's  family. 

He  farther  stated,  that  he  had  raised  a  reduction  of  the  disposition ;  that  his  whole 
available  funds  were  locked  up  by  the  marriage-contract ;  and  that  the  decree  of  divorce 
had  been  obtained  in  absence,  and  was  the  result  of  a  conspiracy. 

The  Lord  Ordinary  ordered  the  action  to  be  intimated  to  Mr.  John  Ligertwood, 
advocate  in  Aberdeen,  the  trustee  under  the  disposition  omnium  bonorum,  who,  in  a 
minute  lodged  by  him,  stated, — "In  the  year  1851,  among  various  other  actions,  the 
pursuer  had  in  dependence  an  action  against  his  marriage-contract  trustees,  with  similar 
conclusions  to  the  present.  The  minuter  brought  the  matter  before  a  meeting  of  the 
creditors  represented  by  him,  and  he  was  instructed  by  them  to  become  no  party  to 
the  action.  Circumstances  have  not  altered  since  then ;  and  while  the  minuter  reserves 
his  complete  rights  and  fullest  and  freest  action  under  the  disposition  omnium  bonorum 
executed  by  the  pursuer  in  his  favour,  and  the  adoption  of  proceedings  thereunder 
when  and  in  what  manner  he  may  be  advised  in  the  interest  of  the  creditors  represented 
by  him,  he  declines  to  become  a  party  to,  or  to  co-operate  with  the  pursuer  in  the  present 
action.  The  minuter  takes  this  opportunity  of  denying  the  statements  made  by  pursuer 
in  article  10  of  his  condescendence,  and  has  to  state  that  he  has  made  every  effort  to 
discover  any  estate  or  property  belonging  to  the  pursuer  immediately  available  which 
he  might  recover  and  distribute  amongst  the  creditors  ranked  under  the  disposition 
oinnium  bonorum,  and  that  his  having  failed  to  discover  any  such  means  is  the  sole 
reason  of  no  payment  having  as  yet  been  made  to  the  creditors  under  said  disposition. 
The  disposition  was  intended  as  a  bona  fide  operative  trust,  and  has  been  so  acted  upon 
by  the  minuter,  and  a  sederunt-book  therein  duly  kept" 

On  24th  December  1869  the  Lord  Ordinary  ordained  the  pursuer  to  find  caution 
for  expenses,  and  on  a  reclaiming  note  the  Court  adhered. 

On  13th  May  1870  the  pursuer  moved  the  Court  to  be  allowed  instead  of  finding 
caution  to  consign  in  the  hands  of  the  Clerk  of  Court  the  sum  of  £100,  offering  to 
consign  further  sums  when  the  defender's  expenses  amounted  to  the  sum  or  sums  con- 
signed. 

The  defender  objected,  and  the  Court  refused  the  motion. 

On  25th  May  the  pursuer  again  moved  the  Court  to  limit  the  caution  or  consigna- 
tion to  £250,  it  being  open  to  the  defender  to  move  for  additional  caution  or  consigna- 
tion at  any  future  stage  of  the  cause.  The  defender  again  objected.  On  advising  a 
minute,  which  the  pursuer  was  ordained  to  lodge,  and  which  contained  a  repetition  of 
the  statements  above  given, — 

Lord  Cowan. — It  is  said  that  what  we  are  asked  to  do  is  incompetent  and  unpre- 
cedented. I  entirely  dispute  that.  This  whole  matter  of  caution  is  pre-eminently  one 
of  discretion.  The  Court  may,  if  it  sees  cause,  allow  a  bankrupt  pursuer  to  proceed 
without  finding  caution  for  expenses  at  all.  Is  it  not  a  fortiori  within  its  power  to 
modify  or  restrict  the  caution  ?  I  think  it  is,  and  I  am  surprised  at  the  doubt  that  has 
been  expressed.  Mr.  Shand,  in  his  work  on  Practice  (i.  171),  says,  when  treating  of 
this  subject : — "  The  Court  proceeds  on  equitable  principles,  as  applicable  to  each  case, 
and  will  modify  the  caution  to  be  found  so  as  to  meet  the  justice  of  the  particular  circum- 
stances." Of  the  correctness  of  that  statement  I  entertain  no  doubt,  and,  therefore,  I 
think  that  there  is  no  objection  in  point  of  form  to  our  granting  this  motion,  if,  on 
other  grounds,  we  are  satisfied  that  it  should  be  granted.  As  to  this  second  question, 
without  [973]  ^^^E  ^^^  details,  I  shall  only  say  that  the  offer  seems  to  me,  in  the 
special  circumstances  of  this  case,  to  be  sufficient.  To  refuse  it  would  be  virtually 
shutting  the  doors  of  justice  to  this  pursuer.  The  offer  is  in  itself  a  substantial  one ;  the 
defender,  whose  position  in  regard  to  the  pursuer  is  a  very  delicate  one,  is  sufficiently 
protected  from  loss  by  the  proposed  reservation  in  his  favour. 

Lord  Benholme. — I  regret  that  I  am  obliged  to  differ.  The  pursuer  has  been 
ordered  by  us  in  general  terms  to  find  caution,  and  we  have  been  referred  to  no  case 


1016  HARVEY  t\  FARQUHAR  [1870]     VHI.  KAGPHESflOV.  97i. 

ill  which,  after  such  an  order,  the  caution  has  been  restricted.  I  consider  the  cooise 
proposed  to  be  not  only  anomalous,  but  objectionable  and  inconvenienL  We  shall 
have  constant  motions  of  this  kind,  raising  long  discussions.  I  feel  constrained  to  add, 
that,  even  if  I  thought  it  competent  for  us,  in  our  discretion,  to  take  the  course  [^oposed, 
I  could  not  assent  to  its  being  taken  in  this  case,  for  I  do  not  think  that  this  parsaerV 
position  entitles  him  to  any  relaxation. 

Lord  Nbaves. — I  concur  with  Lord  Ck>wan  in  thinking  that  it  is  competent,  and. 
in  the  very  special  circumstances  of  this  case,  expedient  to  grant  the  motion.  The 
Court,  at  one  time,  went  rather  too  far  in  requiring  caution ;  and  the  tendency  reee&fik 
has  been  in  favour  of  relaxing  the  strict  rule  so  far  as  possible.  The  great  thing  ve 
have  to  see  to  is  that  no  one  is  denied  justice. 

Lord  Justice-Clerk. — I  concurred  in  thinking  the  former  proposals,  on  the  part  d 
the  pursuer,  inadequate ;  but  I  think  that  which  he  now  makes  sufficiently  equitaWe, 
and  I  am  in  favour  of  granting  his  demand.  It  does  not  seem  to  me  that  in  doing  so 
we  are  setting  an  inconvenient  precedent,  or  doing  anything  but  exercising  the  diaen- 
tion  of  the  Court  in  a  class  of  cases  in  which  similar  powers  have  been  frequently 
assumed  before.  There  is  nothing  final  in  regard  to  this  matter.  The  defender  wiD  he 
secured  in  this  £250  in  the  meantime,  and  he  may  at  any  time  in  the  course  of  die 
process  bring  the  matter  again  under  our  notice. 

On  11th  June  1870  this  interlocutor  was  pronounced: — "The  Lords  allow  tte 
pursuer  to  proceed  with  the  action  upon  his  consigning  in  the  Bank  of  Scotland  at  the 
sight  of  the  Clerk  of  Court  the  sum  of  £250,  reserving  to  the  defender  to  apply  to  tie 
Court  at  any  future  stage  of  the  process  for  additional  caution  or  consignation,  and  t^ 
pursuer  his  answers  thereto,"  &c. 

On  12th  July  the  Court  resumed  the  argument  on  the  merits. 

The  facts  were  these : — By  antenuptial  contract  of  marriage,  dated  in  1842,  betvesi 
the  pursuer  and  Miss  Hunter,  with  consent  of  her  father,  the  pursuer  bound  hiniiself 
to  pay  to  certain  trustees  therein  named,  when  his  younger  brother  should  attain  tif 
age  of  twenty-one,  the  sum  of  X4000,  and  Miss  Hunter  disponed  and  assigned  to  die 
trustees  the  whole  sums  of  money  and  estate  to  which  she  should  become  entitled  in 
virtue  of  two  bonds  of  provision  which  her  father  bound  himself  to  execute  in  fivoBi 
of  his  younger  children, — the  one  over  his  entailed,  and  the  other  over  his  fee-simpie 
estates. 

The  objects  of  the  trust  were : — "  (Third),  During  the  joint  lives  of  the  said  Willkn 
Harvey  and  Eachel  Hunter,  the  said  trustees  shall  pay  the  interest  or  annual  proc^ 
of  the  trust-funds  received  by  them  to  the  said  William  Harvey  for  the  maintenanoeaKi 
support  of  himself  and  his  spouse  and  family,  after  deduction  always  of  all  expenses 
and  disbursements  incurred  by  said  trustees  in  the  matters  of  this  trust.  (Fourth; 
On  the  dissolution  of  the  marriage  by  the  death  of  either  of  the  contracting  parties, 
in  the  event  of  their  being  children  of  the  marriage  alive  at  that  time,  the  trustees  ait 
to  pay  the  interest  or  annual  proceeds  of  the  whole  trust-funds  to  the  survivor  of  ihe 
contracting  parties,  during  all  the  days  of  his  or  her  life,  and  after  the  death  of  sod 
survivor  the  trustees  are  to  pay  the  principal  sums  to  the  children  of  the  marrii^  equally 
[974]  among  them,  share  and  share  alike,  as  they  attain  the  age  of  majonty.  .  •  • 
(Fifth),  That  on  the  dissolution  of  the  marriage  by  the  decease  of  the  said  Badtel 
Hunter  without  issue  thereof,  or,  leaving  issue  thereof,  who  shall  all  predecease  tbe 
pursuer,  the  trustees  shall  pay  and  make  over  to  the  pursuer,  as  his  own  absobtr 
property,  the  principal  sum  of  ^4000  sterling,  settled  by  him  as  aforesaid,  and  shall 
further  pay  to  him  during  his  life  the  free  annual  proceeds  of  such  funds  as  shall  ocHce 
into  their  hands,  in  virtue  of  the  bond  of  provision  and  obligation  before  referred  to  d 
the  said  William  Hunter,  and  that  after  the  pursuer's  death  the  trustees  shall  pay  tht 
said  principal  sums  received  in  virtue  of  the  said  bond  of  provision  and  obligaticm  to 
the  heirs  or  assignees  whomsoever  of  the  said  Rachel  Hunter ;  and  in  the  event  of  th« 
pursuer  predeceasing  the  said  Rachel  Hunter  under  the  like  circumstances,  thai  ibe 
trustees  shall  pay  and  make  over  to  her,  as  her  own  absolute  property,  such  funds  as 
shall  have  come  into  their  hands  under  the  said  bond  of  provision  and  obligation,  aod 
also  during  her  life  the  annual  free  proceeds  of  the  said  principal  sum  of  £4000  seemed 
by  the  pursuer ;  and  that  after  her  death  they  shall  pay  the  said  sum  of  X4000  to  the 
heirs  and  assignees  whomsoever  of  the  pursuer.'' 

In  1844  the  pursuer  granted  a  bond  to  the  trustees  over  his  estate  for  X4000,  and 
on  Mr.  Hunter's  death  in  1866  two  sums  were  paid  to  the  trustees  to  account  of  his 
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daughter's  share  of  the  bond  over  his  entailed  estates,  and  of  his  residuary  estate.     No 
sum  had  as  yet  been  received  from  the  bond  over  the  unentailed  estates. 

In  1848  the  pursuer  was  divorced  for  adultery.  There  were  three  children  of  the 
marriage,  but  two  died  before  reaching  majority,  and  only  one  survives.  Mrs.  Harvey 
subsequently  entered  into  a  second  marriage.  From  the  date  of  the  divorce  she  received 
payment  from  the  trustees  of  the  interest  of  the  trust-funds.  The  pursuer  objected  to 
these  payments. 

The  pursuer  pleaded; — (1)  The  defender  is,  under  the  contract  of  marriage  libelled 
on,  bound  to  pay  the  interest  of  the  trust-funds  to  the  pursuer.  (2)  The  defender  is 
bound  to  exhibit  and  produce  the  account  of  intromissions  called  for,  and  to  pay  to 
the  pursuer  the  balance  which  may  be  ascertained  to  be  due  thereon.  (3)  The  decree 
of  divorce  has  not  the  effect  of  depriving  the  pursuer  of  the  rights  pertaining  to  him 
under  the  contract  of  marriage  in  reference  to  the  trust-funds  in  question.  (5)  Any 
payments  made  to  Mrs.  Harvey  having  been  made  against  the  protests  and  remonstrances 
of  the  pursuer,  and  in  violation  of  the  contract  of  marriage,  the  defender  is  not  entitled 
to  take  credit  for  them  in  any  accounting  with  the  pursuer. 

The  defender  pleaded ; — (6)  In  respect  that  the  pursuer  was  divorced  for  adultery, 
he  forfeited  all  right  under  the  marriage-contract,  and,  in  particular,  all  right  to  the 
income  of  the  trust-funds  in  question,  and  the  same  became  payable  to  his  wife  as  if 
he  were  naturally  dead.  (8)  At  all  events,  all  claim  is  excluded  for  any  interest  which 
accrued  prior  to  the  said  decree. 

The  pursuer  limited  his  argument  for  count,  reckoning,  and  payment  to  the  interest 
of  the  bonds  which  his  wife's  father  came  under  an  obligation  to  execute.  He  argued ; 
— ^The  sums  in  these  bonds  were  tocher.  In  cases  of  divorce  for  adultery,  the  wife 
could  not  reclaim  the  tocher.*  It  was  only  in  divorce  for  desertion  that  she  could 
do  so. 

The  defender  replied; — The  sums  referred  to  were  not  tocher,  but  provisions. 
Even  although  tocher,  they  could  not  be  claimed  by  the  husband.  [975]  They  were 
not  due  until  Mr.  Hunter's  death,  and  that  did  not  happen  until  long  after  the 
divorce. 

At  advising, — 

Lord  Justice-Clerk. —  I  have  no  doubt  as  to  the  result  of  the  able  argument  we 
have  heard.  This  is  an  action  against  the  marriage-contract  trustees  to  produce  their 
accounts,  and  pay  over  a  balance  to  the  pursuer.  It  is  essentially  an  action  for  payment. 
There  may  be  eventual  interests  which  the  pursuer  may  be  entitled  in  certain  contin- 
gencies to  enforce.  But,  as  an  action  for  payment,  I  am  of  opinion  it  cannot  be  main- 
tained. The  marriage-contract  contains  provisions,  some  by  the  husband,  some  by  the 
father  of  the  bride,  which  are  vested  in  the  trustees  for  the  benefit  of  the  spouses  and 
their  children.  The  provision  from  the  wife's  father  was  only  to  take  effect  on  his 
death.  Long  before  that  event  the  husband  was  divorced  for  adultery.  I  am  of  opinion 
that  the  divorce  was  equivalent  to  his  death  ;  and  that  seems  to  be  the  effect  attributed 
to  such  a  divorce  by  all  the  authorities  which  have  been  quoted.  The  two  cases  of 
Anderson  and  of  Justice  raised  a  different  question.  There  the  tocher  had  been  paid, 
and  had  the  husband  died  no  claim  for  repayment  could  have  existed  ;  and  the  Court 
found  that  the  innocent  wife,  although  entitled  to  all  her  conventional  provisions  to 
which  she  would  have  been  entitled  on  his  death,  had  no  right  to  sue  for  a  repetition  of 
the  tocher.  No  such  question  can  arise  here ;  for  the  results  against  which  the  pursuer 
contends  are  exactly  those  which  would  have  resulted  from  his  death.  It  is,  therefore, 
not  necessary  to  go  into  the  question,  so  ably  argued,  as  to  the  case  of  tocher.  I  have 
doubts  whether  such  a  provision,  if  unpaid,  could  be  demanded  by  a  husband  in  such 
circumstances ;  at  least  the  two  cases  in  question  do  not  necessarily  lead  to  that  con- 
clusion. As  the  case  stands,  however,  that  question  does  not  arise ;  and  I  am  of  opinion 
that  the  defender  should  be  assoilzied. 

Lord  Cowan. — I  entirely  agree  in  your  Lordship's  explanation  of  the  principles  by 
which  tbis  case  falls  to  be  ruled,  and  of  the  result  at  which  your  Lordship  has 
arrived.  The  only  question  is  whether  the  trustees  have  acted  rightly  in  paying  the 
interest  of  the  trust-money  and  estate  under  their  administration  to  Mrs.  Harvey.     I 

*  Anderson  r.  Welsh,  1734,  M.  333;  Justice  v.  :Murray,  1761,  M.  334;  Stair, 
i.  4,  20;  Ersk.  Inst.  i.  6,  48;  Beattie  v,  Dalzell  and  Others,  Feb.  7,  1868,  afiie,  vol.  vi. 
333. 
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think  they  have,  and  that  this  action,  which  is  for  payment  to  the  husbandfOntke 
footing  that  the  interest  was  wrongfully  paid  to  the  wife,  should  be  disEimssei 

Lord  Bbnholme. — I  entirely  concur. 

Lord  Nsavbs. — I  also  concur  without  any  difficulty.  I  cannot  go  into  the  Tier 
that  because  there  is  no  mention  of  adultery  in  the  contract,  it  is  not  therefore  tote 
attended  with  the  consequences  which,  under  the  contract,  are  to  follow  on  the  dissoli- 
tion  of  the  marriage  by  death.  The  general  law  overrides  the  contract,  and  it  ajstiut 
those  rights  which  would  arise  to  the  innocent  party  by  death  accrue  to  him  or  ha  lij 
the  dissolution  of  the  marriage  by  divorce  for  adultery.  Granting  that  thereisiooBfa 
holding  that  a  husband  who  has  been  divorced  for  adultery  is  not  bound  torestcni 
tocher  actually  paid  to  him,  the  difficulty  which  the  pursuer  has  to  contend  with  in  the 
present  case  is,  that  there  is  here  nothing  like  a  tocher,  by  which  I  understand  a  son  oi 
money  paid  down  and  given  out  and  out  to  the  husband  intuUumainmmitOT^smei, 
to  be  so  given  to  him  on  the  occurrence  of  a  certain  event.  This  provision  hy  the  wife, 
or  rather  by  her  father,  is  not  a  tocher,  but  a  donatio  propter  nuptiasy  right  to  whicb  is 
under  all  the  authorities  forfeited  by  the  spouse  against  whom  a  decree  of  divomQi 
the  ground  of  adultery  has  been  pronounced. 

This  interlocutor  was  pronounced: — "Find  that  there  are  no  grounds  at festh 
by  the  pursuer  upon  which  he  can  support  the  conclusions  of  the  summons,  and  thee- 
fore  assoilzie  the  defender  therefrom :  Find  the  pursuer  liable  in  the  expenset  i 
process,"  &c. 

John  Shand,  W.S. — Stuart  &  Cheynk,  W.S. — Agents. 

[Affirmed.,  1872,  10  M.  (H.  L.)  26.] 


No.  193.  VIIL  Macphersok,  976.     13  July  1870.     1st  Div.-B. 

George  Auldjo  Jamieson  (W.  C.  Bontine's  Curator  Bonis),  Petitioner.- 

SoL'Oen.  Clark — Adam. 

Curator  bonis — Special  Powers — Necessity — Partnership. — The  eufcAor  *^jjj 
lunatic,  who  was  a  partner  in  a  company  for  working  a  quarry,  applied  for  ?{«» 
powers  to  concur  with  the  other  partners  in  assigning  their  interest  to  ancwconpuy 
with  limited  liability,  and  to  accept  fully  paid-up  stock  of  the  new  company mW 
of  the  ward's  interest  in  the  existing  adventure.  The  Accountant  of  Court  k^o^m 
in  favour  of  the  proposal,  as  being  for  the  security  of  the  ward's  estate.  The  C(»rJ» 
being  satisfied  that  a  case  of  necessity  had  been  made  out,  granted  the  poweB. 

In  June  1865  JVIr.  W.  C.  Bontine  of  Ardoch  and  Gartmorc,  in  consideiatiottoj^ 
payment  of  JB1050,  acquired  from  Mr.  Morgan  Lloyd  an  interest  in  the  working  of  ik 
Drum  or  Llyn-y-Drym  Slate  Quarry,  of  which  Mr.  Lloyd  had  become  lessee,  bej^ 
bound  in  a  proportion  of  the  cost  of  working  the  quarry.  Thereafter,  scvenl  w 
partners  were  assumed  by  Mr.  Lloyd.  . 

In  January  1868,  Mr.  Bontine  having  become  insane,  Mr.  George  Anldjo  J«^ 
was  appointed  his  curator  bonis.     He  paid  various  sums  of  money  on  behalf  m  *  • 
Bontine  towards  the  working  of  the  quarry,  and  on  25th  November  1869  he  F*^ , 
this  note  for,  inter  alia,  special  powers  in  connection  with  Mr.  Bontine's  interest » 
quarry.     In  a  minute  lodged  by  him  he  stated  as  follows: — "The  cu^a^^^^ 
extremely  desirous  to  free  Mr.  Bon  tine's  estate  from  the  liability  of  contributing; 
after  year  indefinitely  towards  the  expense  of  developing  and  working  this  ^^^\-. 
therefore  urged  on  Mr.  Lloyd  and  the  other  partners  the  necessity  of  ^*^"S*\, 
Stock  Company  (Limited)  established,  as  appears  to  have  been  originally  ^"'*°^ 
by  the  partners,  by  means  of  which  sufficient  capital  could  be  procured  ^^^.    ,  r^ 
ment  of  the  quarry,  and  Mr.  Bontine  relieved  from  the  liability  under  which  he  ^ 
contribute  further  to  that  purpose.     With  this  view  the  Llyn-y-Drym  ^^*^^y  ^ 
(Limited)  has  been  established.     It  was  completely   registered  on  the  low    ^  , 
November  1869,  conform  to  certificate  under  the  hand  of  the  Registrar  of  JoidIvJ» 
Companies,- herewith  produced.     The  present  partners  of  this  company  are  the « 
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of  the  Drum  or  Llyn-y-Drym  Slate  Quarry,  with  the  exception  of  Mr.  Bontine,  and 
certain  other  gentlemen  who  have  become  partners  of  the  limited  company.  The  objects 
for  which  the  company  is  established  are  stated  in  the  memorandum  of  association  to  be 
the  purchase  of  the  said  quarry,  and  the  carrying  on  in  all  its  branches  the  business  of 
miners  and  quarriers  of  slates,  &c  It  is  proposed  that  the  said  owners  of  the  quarry 
should  assign,  surrender,  and  dispose  of  their  several  interests  in  the  said  quarry  to  the 
Llyn-y-Drym  Slate  Quarry  Company,  and  that  they  should  receive  in  exchange  for  the 
same  3000  shares  in  that  company  fully  paid  up,  and  not  liable  in  any  call.  All  the 
owners  of  the  quarry,  with  the  exception  of  Mr.  Bontine,  have  agreed  to  dispose  of  their 
interests  therein  on  these  terms.  Mr.  Bontine  would  receive,  in  exchange  for  his  3-20th 
shares  in  the  quarry  450  shares  of  the  new  company  fully  paid  up,  and  not  liable  in 
any  call  It  is  further  proposed  to  issue  1000  shares  of  £10  each  (to  be  called  A, 
shares) ;  and  the  owners  of  the  quarry,  with  the  view  of  inducing  parties  to  take  up 
these  shares,  have  agreed  to  postpone  the  payment  of  any  dividend  on  2000  of  the  3000 
shares  assigned  to  them  (to  be  called  B.  shares),  until  the  holders  of  the  *  A,'  shares  shall 
have  been  paid  a  dividend  of  £10  per  cent,  on  the  amount  paid  up  on  their  shares. 
The  curator  [977]  ^nis  believes  that  if  he  were  authorised  to  concur,  and  did  concur, 
with  the  other  owners  of  the  quarry  in  assigning  their  interests  therein  to  the  new 
company,  accepting  in  lieu  thereof  fully  paid-up  shares  in  that  company,  Mr.  Bontine's 
estate  would  be  entirely  free  from  any  future  liability  in  respect  of  the  said  quarry,  or 
of  the  said  shares  in  the  new  company.  He  herewith  produces  the  copy  of  a  release 
and  indemnity  which  Mr.  Lloyd,  in  the  event  of  the  foresaid  proposed  arrangement  being 
carried  out,  is  ready  to  grant.  By  this  release  Mr.  Lloyd  releases  Mr.  Bontine,  his  heirs, 
executors,  administrators,  and  estates,  and  his  curator  bonis,  of  all  claims  and  demands 
in  respect  of  his  foresaid  purchase  of  shares  in  the  quarry,  or  in  respect  of  the  said 
indentures  of  lease  or  assignment  of  8th  March  1865  and  27th  June  1865  respectively, 
or  in  respect  of  any  liability  then  or  theretofore  attaching  to  Mr.  Bontine  or  his  curator 
in  any  way  relating  to  the  said  quarry  or  premises ;  and  ^Ir.  Lloyd  further  thereby 
covenants  that  he  will  at  all  times  thereafter  keep  Mr.  Bontine  and  his  curator  bonis 
and  their  estates  free  from  all  losses,  damages,  costs,  and  expenses,  which  should  or 
otherwise  might  be  sustained  or  incurred  or  become  payable  by  reason  of  the  non- 
payment, non-discharge,  or  non-performance  of  any  of  the  existing  debts,  liabilities,  or 
engagements  of  him  or  his  co-adventures,  or  any  of  them  respectively,  on  account  of  the 
said  quarry  or  premises,  or  any  share  or  interest  therein.  The  curator  bonis  thought  it 
right,  for  his  guidance,  to  lay  the  said  copy  release  and  indenture,  the  memorandum  and 
articles  of  association  of  said  company,  and  other  documents  hereinbefore  referred  to, 
before  counsel  learned  in  the  law  of  England  (Mr.  John  Pearson,  Q.C.),  who  is  of  opinion 
that,  if  the  arrangement  be  carried  out  as  proposed,  Mr.  Bontine  and  his  estate  will  be 
liable  for  nothing  in  future,  except  in  the  possible  contingency  that  the  quarry  should, 
with  consent  of  the  shareholders,  continue  to  be  worked  after  all  the  capital  is 
exhausted,  and,  with  their  consent,  the  directors  of  the  company  should  for  that  purpose 
incur  liabilities,  or  raise  further  money." 

The  Accountant  of  Court  reported  his  opinion  as  follows: — "The  Accountant  is 
satisfied  that,  under  the  arrangements  proposed,  the  ward  would  be  secure  from  the 
possibility  of  any  loss  beyond  the  amount  of  capital  he  has  already  advanced,  and  as  the 
concern  has  been  paying  no  dividend,  and  with  present  prospects  is  not  likely  to  be 
worked  to  profit,  the  chances  of  a  dividend  eventually  would  be  better  if  the  under- 
taking were  transferred  to  a  joint  stock  company  with  larger  capital  available  than  the 
present  holders  can  command.  At  the  same  time,  this  is  a  most  unusual  application, 
and  the  Accountant  is  not  aware  of  any  precedent.  He  can  only  therefore  report  that 
the  facts  appear  to  him  to  be  fairly  and  correctly  stated,  and  leave  the  matter  for 
consideration  of  the  Lord  Ordinary." 

The  Lord  Ordinary  reported  the  matter  to  the  First  Division  of  the  Court. 

The  following  addition  was  made  at  the  bar  to  the  minute  for  the  curator  bonis : — 
"  On  16th  September  1869  Mr.  Jamieson  agreed  to  become  a  director  in  the  new  company, 
and  on  22d  October  1869  he  subscribed  the  articles  of  association  of  the  company,  agree- 
ing to  take  50  shares  of  £10  each.  This  is  the  total  amount  of  Mr.  Jamieson's  interest 
in  or  liability  in  respect  of  this  company,  and  he  was  induced  to  take  said  shares,  which 
are  the  minimum  amount  necessary  to  qualify  him  to  act  as  a  director,  solely  in  the 
interest  of  Mr.  Bontine,  and  for  the  purpose  of  enabling  him  to  exercise  supervision  and 
control  over  the  proceedings  of  the  company." 
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[978]  Lord  PRXSiDitNT. — ^The  opinion  of  the  Accountant  of  Court,  that  this  km 
entirely  unprecedented  application,  is  one  in  which  I  euppoee  all  yom  Loidahips  will 
agree.  The  part  of  the  prayer  for  special  powers  with  which  we  are  concerned  %— 
"  To  concur  with  the  other  present  partners  in  the  Drum  Slate  Quarry  in  asdgning^ 
interest  to  the  proposed  Llyn-y-Drym  Slate  Company  (Limited),  or  to  another  compuj, 
with  limited  liability,  to  accept  fully  paid-up  stock  in  the  new  company  in  lien  of  lb 
Bontine's  present  interest  in  the  existing  adventure,  and  to  sign  on  hehaJf  of  )k 
Bontine  the  memorandum  of  the  articles  of  association,  and  to  agree  onhisbeblfto 
post|>one,  to  such  extent  as  he  may  think  right,  the  dividend  payable  on  the  ^ma 
assigned  to  Mr.  Bontine  to  the  dividend  payable  on  the  new  stock  to  be  issued,  for  tk 
purpose  of  completing  the  development  of  the  quarry."  In  the  course  of  the  olwr?*- 
tions  addressed  to  us  by  the  Solicitor-General  I  suggested  that  there  were  some  pans  (tf 
this  prayer  which  might,  with  great  advantage,  be  modified,  so  as  to  remore  ootim 
difficulties.  The  authority  to  assign  the  interest  of  the  present  company  to  the  ki 
company  named  in  the  note,  or  to  another  company  with  limited  HabilitT,  k^ 
unneccessary  and  somewhat  dangerous.  There  can  be  no  objection,  therefore,  to  stiikjog 
out  these  words  in  our  order,  and  it  is  necessary  to  make  more  specific  the  agreemeot  to 
postpone  the  dividends,  for  all  that  is  required  is  to  postpone  them  to  the  extent  rftwO" 
thirds,  and  that  too  may  be  attended  to  in  our  order.  But,  even  after  these  amendmente. 
the  proposal  is  one  of  a  very  serious  kind,  and  only  to  be  justified  by  absolnte  neeessty. 
After  considering  the  case  in  all  its  bearings,  it  appears  to  me  to  be  a  case  of  absobte 
necessity.  Mr.  Bontine,  previous  to  hia  lunacy,  was  involved  in  the  workiLgoftlffi 
quarry,  and  was  under  serious  liability.  He  was  a  partner  of  an  unlimited  compMy. 
and,  if  they  had  gone  on  with  the  working  of  the  quarry,  he  might  have  heen  intolwl 
in  loss  to  a  great  amount.  No  doubt  the  undertaking  might  have  resulted  in  profelsi 
it  was  a  hazardous  undertaking,  and  it  was  such  an  investment  of  money  as  cooM  d* 
but  be  very  embarrassing  to  the  curator  bonis.  What  is  now  proposed  is,  tint  ^ 
partners  of  this  unlimited  company  should  transfer  their  interest  to  a  limited  compfij, 
and  the  Accountant  of  Court  says  he  is  satisfied  that  under  this  arrangement  "^ti* 
ward  would  be  secure  from  loss  beyond  the  amount  of  capital  he  has  already  adTajiad, 
and,  as  the  concern  has  been  paying  no  dividend,  and  with  present  prospects  is  not  Htfj 
to  be  worked  to  profit,  the  chances  of  a  dividend  eventually  would  be  better  if  tb 
undertaking  were  transferred  to  a  joint  stock  company,  with  larger  capital  available  tte 
the  present  holders  can  command."  I  think  these  observations  of  the  AccoimtaDt« 
justified  by  the  facts  disclosed,  and  on  the  whole  matter  I  am  disposed  to  come  to  ti* 
conclusion  that  we  ought  to  grant  the  powers  asked  by  the  curator  bonis,  on  thegroBW 
that  the  matter  is  one  of  absolute  necessity. 

There  was  one  circumstance  which  seemed  remarkable,  for  it  appeared  that  w 
curator  bonis  himself  was  a  partner  of  this  new  company,  and  we  desired  to  know  ff^ 
that  had  happened.  He  has  now  explained  that  he  became  a  shareholder  for  the  pa^ 
pose  of  qualifying  as  a  director  of  the  company,  his  object  being  to  have  means  a 
superintending,  and  to  some  degree  controlling,  the  operations  of  the  companjjiatw 
interests  of  his  ward.  It  is  no  part  of  the  duty  of  a  curator  bonis  to  subject  hiin«n* 
personal  liability  for  the  sake  of  his  ward,  but  as  he  has  done  so,  it  gives  us  additiaw 
confidence,  in  granting  the  powers  craved,  that  the  curator,  an  acute  and  intcUigfl^* 
man  of  business,  is  not  afraid  of  personal  liabUity,  and  evidently  anticipates  no  loss  n® 
the  undertaking,  beyond  the  possible  loss  of  the  capital  which  may  be  pat  into  the 
company.  He  says  that  the  ward's  estate  will  be  liable  in  future  for  nothing;  "^r 
in  the  possible  contingency  that  the  quarry  should,  with  consent  of  the  sharehold€«, 
continue  to  be  worked  after  all  the  capital  is  exhausted,  and  with  their  consfflt,  tfif 
directors  of  the  company,  should  for  that  purpose  incur  liabilities,  or  raise  further  mop^ 
Of  course,  Mr.  Jamieson,  on  behalf  of  Mr.  Bontine,  can  effectually  prevoit  this  by 
refusing  his  consent.  . 

So  far  as  we  can  see,  the  statement  made  to  us  is  a  fair  and  true  statement  w^p* 
facts  of  the  case,  but  one  cannot  but  feel  the  embarrassment  arising  from  this  proeewuj^ 
being  necessarily  ex  parte,  and  we  must  to  a  great  extent  rely  on  the  [979]  wc^""^^ 
the  statement  made  by  the  curator.  If  it  turns  out  that  the  powers  are  granted  on  « 
inaccurate  representation,  very  serious  questions  of  liability  may  arise,  which  w  new 
not  do  more  than  hint  at.     In  the  whole  circumstance  I  am  for  granting  the  po«i^ 

Lord  Dkas. — I  am  very  much  of  the  same  opinion.  The  present  *PP^?j^u- 
somewhat  embarrassing.     T^ere  is  a  difficulty  in  granting  it,  but  a  still  greatff  diflW: 
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in  refusing  it,  for  the  consequences  of  refusal  may  be  most  disastrous.  The  curator  is 
well  qualified  to  judge  of  the  propriety  of  the  proposal,  and  he  has  himself  taken  a 
personal  interest  in  the  concern.  That,  no  doubt,  might  tell  either  way,  and  at  first 
sight  it  appeared  to  tell  against  the  application,  for  if  his  object  was  to  any  extent  to 
benefit  himself,  that  would  be  conclusive  against  granting  the  powers  craved.  But  it 
is  explained  that  his  object  is  to  benefit  the  ward's  estate,  and  I  see  no  reason  to  doubt 
that  that  is  the  true  state  of  the  matter.  Coupling  these  considerations  together,  and 
forming  an  opinion  as  cautiously  as  possible  in  absence  of  a  contradictor,  I  concur  in 
the  opinion  of  your  Lordship. 

Lord  Adhillan. — If  the  facts  stated  are  assumed  to  be  correct,  there  can  be  no 
reasonable  doubt  of  the  propriety  of  granting  this  application.  There  is,  however  a 
difficulty  in  such  a  case,  where  there  is  no  contradictor,  because  to  some  extent  the 
statements  must  be  assumed. 

I  think  there  are  three  grounds  which,  in  the  present  instance,  justify  us  in  granting 
the  powers  craved  by  the  curator.  There  is,  in  the  first  place,  the  high  character  of  the 
curator  not  only  as  a  man  of  integrity,  but  as  a  man  of  known  judgment  and  discretion  ; 
secondly,  the  opinion  of  the  Accountant  of  Court ;  and,  thirdly,  the  opinion  of  the  Lord 
Ordinary.  Taking  these  together,  we  may,  I  think,  hold  the  information  before  us  to 
be  reliable,  and,  if  so,  the  case  is  clear. 

Lord  Kinlogh. — ^This  is  a  very  peculiar  case,  and  we  must  deal  with  it  as  such. 

If  the  object  of  the  application  had  been  to  make  the  ward  for  the  first  time  a 
partner  in  a  company,  whether  of  limited  or  unlimited  liability,  the  case  would  have 
been  different.  But  here  the  ward  had  made  himself  a  partner  in  an  unlimited  company, 
for  this  is  the  true  position  of  a  joint  lessee  for  working  a  quarry.  What  is  proposed  is 
to  change  his  position  by  making  him  a  partner  in  a  company  with  limited  liability,  and 
the  steps  seem  suitable  for  the  purpose.  It  is  said  that  the  partners  of  a  limited 
company  may  agree  to  raise  further  capital,  but  there  can  be  no  interference  with  the 
estate  of  the  ward  for  that  purpose  without  a  special  application  to  the  Court,  when  we 
shall  be  able  to  judge  as  to  the  propriety  of  what  is  then  proposed.  At  present,  what  is 
proposed  appears  clearly  to  be  beneficial  to  the  ward,  and  in  the  very  peculiar  circum- 
stances I  concur  in  thinking  that  the  special  powers  ought  to  be  granted. 

The  following  interlocutor  was  pronounced : — "  The  Lords,  on  the  report  of  Lord 
Mure,  Ordinary,  having  heard  counsel  on  the  note  for  the  curator  bonis,  No.  126  of 
process,  and  minute  for  him,  No.  205  of  process,  as  amended  at  the  bar,  and  whole 
proceedings,  authorise  and  empower  the  curator  bonis  to  concur  with  the  other  present 
partners  in  the  Drum  Slate  Quarry  in  assigning  their  interest  therein  to  the  proposed 
Llyn-y-Drym  Slate  Quarry  Company  (Limited),  and  accept  fully  paid-up  shares  in  the 
said  hmited  company  in  lieu  of  Mr.  Bontine's  present  interest  in  the  said  slate  company, 
and  to  sign  on  behalf  of  Mr.  Bontine  the  memorandum  and  articles  of  association  of 
the  said  limited  company,  and  to  agree  on  his  behalf  that  no  dividends  shall  be  paid  on 
two-thirds  of  the  shares  to  be  assigned  to  him  as  aforesaid  until  a  dividend  shall  have 
been  paid  to  the  holders  of  one  thousand  shares  of  £10  each  proposed  to  be  called  A. 
shares,  at  the  rate  of  £10  per  cent,  on  the  amount  paid  up  on  their  shares,  and  decern 
accordingly  ad  interim." 

A.  &  A.  Campbell,  W.S. — Agents. 


No.  194.  VIIL    Macpherson,   980.      13    July    1870.      1st    Div.—Lord 

Ormidale,  B. 

Violet  Eisten  and  Elizabeth  Eisten,  Pursuers. — Shand — Moncreiff, 
North  British  Eailway  Company,  Defenders. — Sol-Gen.  Clark — MLartn. 

Reparation — Contract — Title  to  Sue — Actio  injuriarum. — In  an  action  brought  by  two 
sisters  against  a  railway  company  for  damages  sustained  by  the  pursuers  through  the 
death  of  their  brother,  the  pursuers  averred  that  the  defenders  had  contracted  with 
the  deceased  to  carry  him  in  safety  from  Glasgow  to  London ;  that  on  part  of  the  line 
belonging  to  another  company  the  deceased  had  received  fatal  injuries  through  the 
fault  of  the  servants  of  that  company,  for  whom  the  defenders  were  responsible ;  that 


1022  EISTBN  V.  NORTH  BRITISH  RY.  CO.  [1870]    Vm.  ICAOFHEBaOH,  961. 

by  the  death  of  their  brother  the  pursuers  had  sustained  injury  in  their  feelings,  and 
had  been  deprived  of  their  sole  means  of  subsistence.    Held  that  the  pursuers  had  no 
title  to  sue. 
Reparation — Assi/ihment — Crime, — Opinion^y  that  an  action  of  assythment  will  not  lie 
unless  the  act  upon  which  it  is  founded  is  punishable  as  a  crime. 

On  9th  May  1869  John  Eisten,  while  travelling  from  Glasgow  to  London,  wu 
severely  injured  in  a  railway  accident  near  Thirsk  Junction.  He  died,  in  consequence 
of  the  injuries,  on  the  following  day. 

His  two  sisters,  the  pursuers,  raised  this  action  against  the  defenders,  by  whose  lioe 
the  deceased  bad  travelled  from  Glasgow,  concluding  for  payment  of  £2000  as  reparation 
for  the  loss  sustained  by  them  through  the  death  of  their  brother. 

The  pursuers  alleged, — (Cond.  1)  "  The  defenders  hold  themselves  out  as  carriers  of 
passengers  and  goods  between  Glasgow  and  London ;  and  by  selling  the  said  ticket  to 
the  said  John  Eisten,  undertook  to  convey  him,  with  due  expedition  and  safety,  by  8ud 
train  from  Glasgow  to  London,  both  over  their  own  lines,  and  over,  inter  alia,  the  line 
of  the  North-Eastern  Railway  Company.''  (Cond.  2)  "  The  train  in  which  the  said  John 
Kisten  was  travelling  reached  Thirsk  Junction  on  the  North-Eastem  Railway,  in  safety. 
On  reaching  a  point  on  the  line  ninety  or  one  hundred  yards  to  the  south  of  the  platfoim 
at  Thirsk  station,  where  a  siding  branches  off,  the  train  was  diverted  from  the  main  line 
into  the  siding,  and  came  into  violent  coUision  with  a  goods  train,  which  had  been 
shunted  into  the  siding  some  time  previously."  (Cond  4)  ''The  said  collision  and 
consequent  death  of  the  said  John  Eisten  were  caused  through  the  fault  of  the  defenders, 
or  those  for  whom  they  are  responsible."  (Cond.  5)  "  The  pointsman  in  charge  of  the 
said  siding,  who  was  named  William  Warriner,  was  in  the  service  of  the  North-Eastera 
Railway  Company.  On  the  present  occasion  the  pointsman  had,  a  short  time  before  the 
train  in  which  the  deceased  was  travelling  came  up,  shiinted  a  gixnis  train  into  the 
siding,  and,  in  doing  so,  had  opened  the  points  and  fixed  the  lever  in  the  catch.  It  is 
not  known  whether  he  at  this  time  displayed  the  danger  signal  at  all ;  but  if  he  did  so, 
he  lowered  it  without  taking  the  lever  out  of  the  catch,  and  restoring  the  points  to  their 
proper  position ;  and  through  this  culpable  neglect  on  his  part  the  points  were  open  to 
the  siding  when  the  express  train  came  up,  and  thus  the  collision  took  place."  (Cond. 
6)  **  While  the  immediate  cause  of  the  collision  was  the  above-mentioned  neglect  of  the 
pointsman,  the  defenders,  or  the  North-Eastem  Railway  Company,  for  whom  they  are 
responsible,  were  guilty  of  culpable  neglect  in  not  having  provided  a  suitable  appantns, 
which  would  have  rendered  a  collision  like  the  present  impossible." 

The  pursuers  further  alleged,  that  since  the  death  of  their  father,  six  years  befoie, 
they  had  been  entirely  supported  by  their  brother,  who,  after  their  father's  death, 
undertook  to  support  them ;  that  they  were  possessed  of  no  means,  and  were  unable  to 
earn  a  living  for  themselves ;  that  by  the  death  of  their  brother  they  had  been  deprived 
of  their  only  support,  and  that,  in  addition  to  their  loss  of  the  means  of  subsistence,  thej 
had,  by  the  death  of  their  brother,  been  deeply  injured  in  their  feelings. 

[981]  ^^®  pursuers  pleaded ; — (2)  The  said  John  Eisten  having  been  killed  through 
the  fault  of  the  defenders,  or  those  for  whom  they  are  responsible,  his  sisters,  the 
pursuers,  who  were  entirely  supported  by  him,  and  were  dependent  on  him  for  their 
future  support  and  maintenance,  are  entitled  to  reparation  as  concluded  for,  for  the  loss, 
injury,  and  damage  sustained  by  them. 

The  defenders  pleaded; — (1)  The  pursuers  have  not  set  forth  and  do  not  posaeES 
any  title  to  insist  in  the  present  action.  They  have  no  right  to  claim  either  damages  or 
solatium  on  account  of  their  brother's  death. 

The  Lord  Ordinary,  on  15th  March  1870,  pronounced  this  interlocutor  : — "Having 
heard  counsel  for  the  parties  on  the  defenders'  first  plea  in  law,  and  considered  the 
argument  and  proceedings,  sustains  said  plea,  and,  in  respect  thereof,  dismisses  the 
action,  and  decerns :  Finds  the  defenders  entitled  to  expenses ;  allows  an  account^"  kc* 

*  "  Note. — This  action  is  insisted  in  by  two  sisters  of  the  late  John  Eisten,  who 
died  in  consequence  of  injuries  he  sustained  while  travelling  to  London  as  a  passenger 
by  railway  in  May  last,  through  the  culpable  negligence  of  a  person  or  persons,  for 
whose  conduct,  it  is  said^  the  defenders  are  responsible. 

"The  pursuers  claim  damages  or  compensation  in  respect  of  the  death  of  their 
brother,  on  the  grounds,  as  stated  in  the  seventh  article  of  their  condescendence,  that 
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[982]  The  pursuers  reclaimed,  and  argued ; — By  the  old  law  of  assythment  collateral 
relations  had  an  undoubted  title  to  sue,  and  under  the  modern  [983]  ^^^  ^^  reparation, 

they  have  thereby  been  deeply  injured  in  their  feelings,  and  have  also  been  deprived  of 
their  only  means  of  subsistence.  The  question  is,  whether  the  action  is  maintainable 
at  the  instance  of  the  pursuers,  as  sisters  of  the  deceased,  on  the  grounds  so  stated 
by  them. 

"  That  the  pursuers,  being  only  collaterally  related  to  the  deceased,  could  not  insist 
in  such  an  action  as  the  present,  on  the  ground  merely  that  they  had  suffered  in  their 
feelings  by  his  death,  is  a  settled  point  by  the  decision  of  the  Court  in  the  case  of 
Greenhorn  v.  Addie  and  Miller,  13th  June  1855  (17  D.  860).  Here,  however,  the 
pursuers  state,  in  addition  to  injury  to  their  feelings,  that  they  have  lived  in  family 
with  and  been  entirely  supported  by  their  brother  since  the  death,  about  six  years  ago, 
of  their  father,  leaving  them  in  a  state  of  destitution,  till  his  own  death  by  the  fault  of 
the  defenders.  They  say  that  the  support  they  have  received  from  their  brother, — and 
which  he  would  have  continued  had  he  lived, — was  in  fulfilment  of  a  promise  and 
arrangement  made  by  him  at  a  meeting  of  relatives,  held  for  the  purpose  of  considering 
their  destitute  circumstances,  shortly  after  their  father's  death.  The  Lord  Ordinary 
was  unable  to  collect  distinctly  from  the  argument  which  was  addressed  to  him  whether 
the  pursuers  did  or  did  not  mean  by  this  statement  to  represent  that  their  brother  had 
come  under  such  a  positive  obligation  to  support  them  as  could  be  legally  enforced 
against  him  ;  but  according  to  the  views  he  entertains  of  the  case,  as  immediately  to  be 
explained,  this  is  a  matter  of  no  practical  importance.  At  the  same  time,  and  keeping 
in  view  that  the  pursuers'  statement  is  not  only  to  the  effect  that  their  deceased  brother 
promised  to  support  them,  but  also  that  this  promise  has  been  acted  on  and  implemented 
for  several  years, — that  is  to  say,  from  the  time  it  was  made  till  his  death, — the  Lord 
Ordinary  would  not  be  disposed  to  refuse  to  give  the  pursuers  an  opportunity  of 
establishing,  if  they  could,  such  an  obligation,  if,  supposing  it  were  established,  it  would 
be  sufficient  to  entitle  them  to  insist  in  their  present  claim  of  damages.  In  dealing, 
therefore,  with  the  question  now  to  be  determined,  the  Lord  Ordinary  will  proceed,  in 
the  first  place,  on  the  assumption  that  the  pursuers'  deceased  brother  was  under  an 
obligation  to  support  them  which  was  legally  enforceable  against  him ;  and  therefore 
that  by  his  death,  seeing  he  has  left  little  or  no  estate,  they  have  sustained  patri- 
monial loss. 

"But  supposing  it  to  be  so,  the  question  remains,  upon  what  principle  can  the 
defenders  be  held  to  have  incurred  liability  to  the  pursuers  ?  If  their  brother  had  been 
injured  merely,  and  not  killed,  through  the  fault  of  the  defenders,  he  would  have  had 
his  action  against  them  for  reparation ;  and  if,  after  instituting  such  an  action,  he  had 
died  while  it  was  still  in  dependence,  his  executors  or  legal  representatives  would  have 
been  entitled,  as  coming  in  his  place,  to  take  it  [982]  up— Neilson  and  Others  v.  Rodgers 
and  Sons,  24th  December  1853  (16  D.  325).  But  having  been  killed,  no  right  of  action 
could  have  vested  in  the  pursuers'  brother,  or  been  in  bonis  of  him  at  his  death,  and 
consequently  there  could  be  no  transmission  of  such  a  right  from  him  to  his  executors 
or  legal  representatives.  The  pursuers,  therefore,  could  have  no  right  of  action  against 
the  defenders,  as  the  executors  or  representatives  of  their  deceased  brother,  and  it  is  not 
in  that  character  they  sue  the  present  action. 

"  It  is  in  their  own  right  alone, — that  is  to  say,  in  respect  of  an  assumed  right  accru- 
ing directly  to  themselves  in  consequence  of  their  brother's  death,  through  the  fault  of 
the  defenders,  that  the  pursuers  insist  in  the  present  action.  On  what  principle,  the 
Lord  Ordinary  again  asks,  is  such  an  action  maintainable  at  their  instance?  There 
having  been  no  contract  between  the  pursuers  and  the  defenders,  it  follows  that  the 
action  is  not  maintainable  ex  contractu.  Neither  is  it  maintainable  ex  delicto^ — that  is 
to  say,  on  the  ground  of  any  delict  or  quad  delict  of  the  defenders,  directly  and 
personally  affecting  the  pursuers.  It  is  only,  therefore,  on  the  principle  that  they  have 
sustained  loss  by  the  culpable  conduct  of  the  defenders  towards  another  in  whom  they 
had  an  interest,  although  unknown  to  the  defenders,  which  has  thereby  been  injuriously 
affected,  that  the  pursuers  sue  the  present  action.  But  will  this  do  ?  Could  such  an 
action  be  maintained  by  every  creditor  of  the  deceased  ?  Or,  to  put  a  case  still  nearer 
the  point,  could  such  an  action  be  maintained  by  a  creditor  in  an  annual  or  other  termly 
provision  payable  by  the  deceased  as  long  as  he  lived,  or  for  a  period  extending  beyond 
the  date  of  his  death?      The  Lord  Oidinary  is  not  satisfied  that  it  could.      On  the 
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which  arose  out  of  the  old  law  of  aseythment,  the  title  of  oollaterals  was  also  clear,  at 
least  where  the  two  elements  were  found  of  relationship  to  the  deceased,  and  dependence 
on  him  for  support.  The  case  of  Greenhorn  did  not  apply,  for  that  case  was  hased 
merely  on  wounded  feelings,  and  the  pursuers  there  did  not  allege  dependence  on  the 

contrary,  he  thinks  that  such  an  action  would  be  awanting  in  the  essential  element  of 
privity  or  connection  between  the  pursuers  and  the  defenders,  and  the  culpable  acts  in 
respect  of  which  they,  the  defenders,  are  sought  to  be  made  liable.  The  plea  in  defence 
to  such  an  action  would,  he  thinks,  be  in8Ui)erable,  that  the  defenders  having  be^ 
under  no  obligation,  legal  or  conventional,  to  the  pursuers  of  such  an  action,  and  not 
having  done  them  personally  or  directly  any  wrong,  through  negligence  or  other  culffdy 
could  not  be  liable  to  them  in  damages,  either  ex  contractu  or  ex  delicto.  If  the  Lord 
Ordinary  be  right  in  this,  the  present  action  is,  on  the  same  grounds,  equally  untenable 
at  the  instance  of  the  present  pursuers.  Nor,  for  the  reasons  stated  and  illustrated  in 
the  case  of  Greenhorn,  does  he  think  that  the  pursuers  can  take  any  advantage  from  the 
supposed  analogies  derivable  from  the  principle  on  which  actions  of  assythment,  now  all 
but  unknown  in  practice,  were  rested,  for  the  element  of  criminality  is  no  more  in  Uie 
present  than  it  was  in  that  case.  It  is  scarcely  necessary  to  remark,  that  tUl  the  passing 
of  Lord  CampbelFs  Act  in  1846  (9  &  10  Vict.  cap.  93),  actions  such  as  the  present 
were  altogether  incompetent  by  the  law  of  England,  and  are  only  now  competent  under 
tliat  Act  at  the  instance  of  certain  parties,  and  within  certain  limits,  as  therein  specified. 
^  "  While,  therefore,  the  Lord  Ordinary  has  been  unable  to  find  any  satisfactory  and 
well-established  principle  on  which  the  present  action  can  be  maintained  at  the  instance 
of  the  pursuers,  no  precedent  was  cited  to  the  Lord  Ordinary  in  support  of  it ;  and  he 
is  not  aware  of  any,  unless,  indeed,  it  could  be  held  that  actions  at  the  instance  d 
parents  in  respect  of  the  death  of  their  children,  or  of  children  in  respect  of  the  death 
of  their  parents,  of  widows  in  respect  of  the  death  of  their  husbands,  or  of  husbands  in 
respect  of  the  death  of  their  wives,  are  to  be  held  as  precedents.  The  Lord  Ordinarj, 
however,  cannot  think  so.  Such  actions  as  these  now  referred  to  form  a  class  by  them- 
selves, and  are  founded,  as  was  explained  in  the  case  of  Greenhorn,  on  cust<»m  or 
consuetude  rather  than  on  any  very  well  defined  principle  of  law.  But  to  extend  such 
a  custom  or  to  recognise  as  a  sound  principle  of  liability  the  circumstance  of  any  one 
being  able  to  shew  that  he  is  indirectly  affected  by  an  injury,  whether  arising  ex  contradu 
or  ex  delictOj  done  to  another,  would  impose  an  indefinite  extent  of  liability,  and  le&A. 
to  the  most  absurd  and  anomalous  consequences,  besides  being  opposed  by  authorities- 
Robertson  V,  Fleming,  as  decided  in  the  House  of  Lords  (4  M'Queen,  167),  and 
Winterbottom  v.  Wright  (10  M.  &  W.  114). 

[983]  **  ^^^  these  reasons,  and  even  supposing  the  pursuers  were  in  a  position  to 
establish  that  their  deceased  brother  had  been  under  a  legally  enforceable  obligation  to 
support  them,  the  Lord  Ordinary  is  of  opinion  that  the  present  action  at  their  instance 
is  not  maintainable.  And  if  so,  it  must  follow  a  fortiori  that  the  pursuers  cannot 
maintain  the  action  on  the  assumption,  not  that  their  brother  was  under  a  l^Uy 
enforceable  obligation  to  support  them,  but  merely  that  they  had  a  reasonable  expectatitm 
that  he  would  do  so,  and  have  consequently  a  case  for  a  jury  to  say  what,  in  the  whole 
circumstances,  has  been  the  loss  and  damage  sustained  by  them  in  consequence  of  hi^ 
death.  On  such  a  principle  as  that,  every  creditor  of  the  deceased,  and  every  insuranee 
company  holding  a  policy  on  his  life,  and  especially  any  company  who  had  insured  him 
against  accident,  would  be  entitled  to  insist  in  such  an  action  as  the  present.  Not  only 
60,  but  tradesmen,  clothiers,  shoemakers,  or  butchers,  with  whom  he  usually  dealt, 
might  bring  such  an  action.  But  this  could  not  be ;  the  interests  of  all  such  parties 
would  be  too  remote,  indirect,  contingent,  and  uncertain,  to  sustain  actions  at  thdr 
instance.  There  would  besides  be  no  such  privity  or  connection  between  such  persons 
and  the  defenders  or  the  accident,  whereby  the  deceased  lost  his  life,  as  would  entitk 
them  to  sue  for  reparation. 

"  In  no  view,  therefore,  that  the  Lord  Ordinary  can  take  of  this  action  is  he  able  to 
see  how  it  can  be  maintained  at  the  instance  of  the  pursuers.  And,  in  conclusion,  he 
may  repeat  the  remarks  of  Lord  Ivory,  in  the  case  of  Greenhorn,  to  the  effect  that  it  is 
satisfactory  to  think  that  the  present  judgment,  in  place  of  extending  a  principle 
unknown  to  the  law  of  England,  is  only  keeping,  so  far  as  that  can  well  be  done,  the 
laws  of  the  two  countries,  on  a  subject  in  regard  to  which  there  is  no  good  reason  why 
they  should  differ,  in  accordance  with  each  other.  ^' 
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deceased.*  The  law  of  England  and  America  gave  a  claim  of  damages  to  the  widow 
and  next-of-kin  of  the  deceased,  t 

Argued  for  respondents ; — The  law  of  assythment  had  no  application  in  the  present 
case,  which  was  simply  one  of  breach  of  contract,  and  in  which  there  was  no  crime  or 
personal  fault  on  the  part  of  the  defenders.  There  was  no  legal  obligation  against  the 
deceased  to  support  the  pursuers,  and  therefore  they  could  not  claim  damages  for  his  death.]: 

At  advising, — 

Lord  Presidbnt. — This  is  not  an  action  of  assythment,  and  it  does  not  partake  in 
any  degree  of  the  nature  of  such  an  action,  for  this,  among  other  reasons,  that  no  crime 
has  been  committed  by  the  defenders ;  nay  more,  no  delict  has  been  committed  by  them 
which  could  directly  render  them  liable  in  damages.  The  fault  on  which  the  action 
is  laid  was  committed  by  a  servant  of  the  North-Eastem  Railway  Company,  for  whom 
the  defenders  are  answerable ;  and  the  defenders  are  answerable  for  the  JSTorth-Eastem 
Railway  Company,  not  because  of  being  answerable  for  the  delict  of  that  company,  but 
because  the  contract  of  carriage  between  Mr.  Eisten  and  the  North  British  Railway 
Company  implied  that  the  North  British  Railway  Company  was  to  carry  him  safely  to 
the  end  of  his  [984]  journey,  which  involved  travelling  over  part  of  the  line  of  the  North- 
Eastem  Railway  Company.  The  liability  of  the  defenders  rests  on  contract  more 
properly  than  on  delict.  It  is  therefore  desirable  to  lay  aside  all  speculation  as  to  the 
origin  and  history  of  actions  of  assythment,  which  only  tends  to  confusion  in  considering 
a  matter  entirely  distinct. 

This  is  an  actio  injuriarum^ — a  well-known  class  of  actions  in  the  civil  law.  It  is 
an  action  of  damages  to  repair  bodily  injuries,  and  the  bodily  injuries  sustained  by  the 
deceased  are  set  forth  in  the  third  article  of  the  condescendence.  Now,  if  Mr.  Eisten, 
instead  of  dying  in  consequence  of  the  injuries  sustained  by  him,  had  survived,  there 
could  not  have  been  any  doubt  as  to  his  right  to  bring  an  action  of  reparation  for  these 
injuries.  But,  as  he  has  died,  the  question  is,  whether  there  is  anyone  else  who  can 
maintain  that  claim. 

It  cannot  be  disputed  that  hitherto,  in  our  law,  no  such  derivative  claim  has  been 
sustained,  except  when  arising  from  the  relation  of  husband  and  wife,  or  of  parent  and 
child ;  and,  on  the  other  hand,  it  is  true  that,  in  the  law  of  Scotland,  diifering  in  that 
respect  from  some  other  systems  of  jurisprudence,  a  claim  of  this  kind  is  sustained  at 
the  instance  of  a  wife  for  the  death  of  her  husband,  a  husband  for  the  death  of  his 
wife,  a  parent  for  the  death  of  his  child,  and  a  child  for  the  death  of  his  parent,  when 
the  death  has  been  caused  by  delict  or  cvlpa.  And  it  is  equally  true  that  this 
claim  may  be  maintained,  although  the  party  raising  the  action  cannot  qualify  any 
direct  pecuniary  loss  by  the  death  of  his  relative.  It  appears  to  me  that  the  true 
foundation  of  this  claim  is  partly  nearness  of  relationship  between  the  deceased  and  the 
person  claiming  on  account  of  the  death,  and  partly  the  existence  during  life,  as 
between  the  deceased  and  the  claimant,  of  a  mutual  obligation  of  support  in  case 
of  necessity.  On  these  two  considerations  in  combination  our  law  has  held  that  a  person 
standing  in  one  of  these  relations  to  the  deceased  may  sue  an  action  like  this  for 
solatium,  where  he  can  qualify  no  real  damage,  and  for  pecuniary  loss  in  addition,  where 
such  loss  can  be  proved.  In  the  case  of  collaterals  there  is  no  example  of  such  an  action 
being  sustained  on  either  ground.  In  the  case  of  Greenhorn  it  was  settled  that  a 
collateral  relative  of  the  deceased  cannot  claim  solatium  on  account  of  the  death.  And 
it  appears  to  me  to  follow  that,  if  such  a  claim  will  not  be  sustained  at  the  instance  of 
a  collateral  for  solatium  in  respect  of  the  death  of  a  relative,  there  is  still  less  ground 
for  holding  that  he  can  claim  on  the  ground  of  pecuniary  loss.  If  the  pecuniary 
loss  arises  from  any  other  cause  than  that  his  deceased  relative  stood  in  such  a  relation 
that  he  would  have  been  legally  bound  to  support  the  claimant  in  case  of  destitution,  it 
might  equally  arise  on  the  death  of  any  other  individual,  whose  death  in  any  way 
produced  such  pecuniary  loss.     If,  on  the  other  hand,  it  is  rested  on  the  legal  obligation 

♦Stair,  i.  9,  7;  Leithhallv.  Earl  of  Fife,  M.  13,904;  Machargs  v.  Campbell,  M. 
12,541 ;  Black  v,  Cadell,  M.  13,905  ;  Greenhorn  v.  Addie,  June  13,  1855,  17  D.  860. 

t  9  &  10  Vict.  c.  93;  Sedgwick  on  Dam.  651-2;  Railroad  Co.  v.  Barron  (U.S. 
Sup.  Ct),  5  Wallace,  90;  Franklin  v.  S,-E.  Railway  Co.,^  Hurl,  and  Nor.  211,  Exchr. 

J  Dig.  47,  10,  13;  Inst.  iv.  12,  1 ;  Broom's  Com.  713 ;  Mackintosh  v.  Taylor,  Nov. 
5,  1868,  arUey  vol.  viL  67;  Erskine,  i.  6,  58;  Stair,  i  5,  10;  Anderson,  M.  427; 
Malcolm,  M.  439. 
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of  mutual  support  in  case  of  necessity,  such  as  does  arise  between  certain  classes  of 
relatives,  it  fails  equally,  because,  in  the  case  of  collaterals,  there  is  no  such  obligation 
of  mutual  support.  Therefore,  I  am  humbly  of  opinion  that,  if  the  Judges  who  decided 
the  case  of  Greenhorn  had  applied  their  minds  to  the  question  whether  an  action  could 
in  that  case  have  been  sustained  for  pecuniary  loss  with  the  same  care  which  they 
employed  in  deciding  the  other  question,  they  would  have  found  the  case  of  pecuniary 
loss  attended  with  even  less  difficulty  than  the  other  question. 

One  other  observation  occurs  to  me  with  reference  to  this  class  of  cajses.  As  the 
existence  of  such  claims  in  our  common  law  is  a  peculiarity  in  our  system,  it  is  not 
desirable  to  extend  this  class  of  actions,  unless  they  can  be  justified  on  some  principle 
which  has  been  already  established.  I^ow,  if  we  are  to  extend  liability  so  as  to  open 
the  way  for  claims  by  relations  more  distant  than  husband  and  wife,  and  parent  and 
child,  it  is  difficult  to  see  where  the  line  is  to  be  drawn.  There  is  a  clear  principle 
for  drawing  the  line  so  as  to  include  only  those  cases  in  which  the  claim  has  alreadj 
been  sustained,  but  if  you  extend  the  principle  of  liability  beyond  those  cases  I  do  not 
see  where  we  are  to  stop.  The  mutual  affection  which  may  subsist  between  brother 
and  sister  is  very  strong,  but  not  more  so  than  in  many  other  relations  of  Ufe.  The 
claims  of  friendship  are  often  equally  strong,  and  the  same  may  be  said  of  many  cases  of 
connection  by  affinity.  The  connection  between  a  bastard  and  his  putative  father  is 
one  which  the  law  cannot  recognise,  and  yet  we  know  that,  under  exceptional  circum- 
stances, there  [985]  ™^J  ^  ^^^  same  tender  regard  between  them  as  between  a  parent 
and  his  legitimate  child.  So  in  the  case  of  an  adopted  child,  where  it  is  usually  some 
peculiarly  strong  affection  which  has  led  to  the  adoption.  But  if  you  extend  the  clase 
of  actions  with  which  we  are  now  dealing  to  cases  other  than  those  to  which  tiie 
principle  has  hitherto  been  confined,  I  do  not  see  how  you  can  stop  short  of  ex- 
tending it  to  every  case  where  there  is  a  strong  affectionate  regard  between  the  person 
deceased  and  the  person  making  a  claim  in  respect  of  the  death,  where  the  person 
claiming  could  prove  de  facto  that  by  the  death  of  the  other  he  had  sustained 
pecuniary  loss. 

I  am  therefore  for  adhering  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Dbas. — This  action  is  not  founded  on  any  allegation  of  crime  on  the  part  of  the 
defenders,  or  any  servant  of  the  defenders.  The  accident  which  caused  the  injury 
complained  of  occurred  in  England,  on  a  different  Hne  of  railway  from  that  of  the 
defenders,  and  it  is  expressly  steted  on  record  to  have  been  caused  by  the  fault  of  thtt 
other  company  in  not  providing  proper  machinery,  and  not  taking  proper  precautions. 
If  the  action  had  been  laid  against  an  individual  defender  in  Scotland,  through  whose 
fault  and  negligence  it  was  said  to  have  occurred,  so  that  that  defender  would,  in  a 
criminal  suit,  have  been  liable  to  a  charge  of  culpable  homicide,  that  would  have  been  a 
very  different  case,  and  I  do  not  at  present  see  any  reason  to  doubt  that  the  law  of 
assythment  would  have  been  applicable  to  such  a  case.  If,  again,  it  had  been  stated 
that  the  death  had  been  occasioned  in  Scotland  by  the  fault  or  negligence  of  the 
servants  of  the  railway  company,  and  by  the  fault  and  negligence  of  the  company  itself 
in  not  providing  proper  machinery  and  not  taking  due  precautions,  if,  in  shorty  there 
had  been  the  same  allegations  in  reference  to  the  North  British  Railway  Company  that 
are  here  made  in  reference  to  the  North-£astern  Eailway  Company,  a  very  important 
question  would  have  arisen, — whether,  though  a  company  cannot  be  tried  for  the  crime 
of  culpable  homicide,  the  same  liability  which  attaches  to  a  party  guilty  of  that  amt 
does  or  does  not  attach  to  the  railway  company  in  reference  to  a  claim  of  assythment: 
and  I  do  not  wish  to  say  aujrthing  to  prejudice  that  question.  It  is  a  difficult  question, 
which  this  decision  does  not  touch. 

But  here  we  have  an  action  not  founded  on  the  allegation  of  a  crime  by  the  Xarth 
British  Railway  Company,  or  its  servants,  and  to  such  a  case  I  agree  with  your  Lord- 
ships that  the  law  of  assythment  is  not  applicable. 

That  being  so,  the  decision  in  the  case  of  Greenhorn,  which  was  given  after  very 
full  consideration,  settles  that  an  action  does  not  lie  at  the  instance  of  a  brother  ot  sister, 
if  the  conclusion  is  merely  for  solatium  for  wounded  feelings.  It  was  observed  in  that 
case  that  there  is  no  instance  in  our  practice  of  such  an  action  raised  by  any  relati?e 
more  distant  than  an  ascendant  or  descendant.  I  am  afraid  that  observation  applies 
equally  to  this  case.  There  is  no  instance  of  an  action  claiming  damages  for  pecuniaij 
loss  caused  by  the  death  of  a  brother  or  sister,  and  that  of  itself  goes  a  long  waj 
towards  the  decision  of  this  case,  as  it  would  require  very  strong  reasons  to  show  why 
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a  practice,  of  which  there  is  no  previous  instance,  should  now  be  introduced,  and  a 
right  hitherto  confined  to  ascendants  and  descendants,  extended  to  brothers  and  sisters. 
I  am  not  much  moved  by  the  consideration  that  if  you  allowed  this  extension  of  the 
rule  you  would  not  know  where  to  stop.  In  the  case  of  ascendants  and  descendants 
there  may  be  grandchildren  or  great-grandchildren  in  existence  at  the  time  when  the 
death  of  an  ancestor  occurred  through  the  fault  of  some  one,  and  though  it  would  be  an 
error  to  suppose  that  there  is  no  strong  natural  affection  between  persons  in  these 
relations,  I  am  not  prepared  to  say  that  the  laceration  of  feelings  is  so  great  as  in  the 
case  of  a  brother  and  sister,  who  are  more  nearly  of  the  same  age,  and  have  had  more 
close  and  tender  associations  in  life.  But  though  there  is  no  fixed  principle  to  determine 
why  we  should  stop  at  any  particular  point  in  the  line  of  relationship,  it  is  clear  that 
we  must  stop  somewhere,  and  as  the  practice  has  been  to  draw  the  line  at  ascendants 
and  descendants,  that  is  a  sufficient  reason  for  going  no  further.  It  might  be  equally 
consistent  with  principle  to  draw  the  line  at  brothers  and  sisters,  but  as  it  has  never 
been  so  held  [986]  before,  that  is  a  sufficient  reason  for  not  doing  it  now,  particularly 
after  the  decision  in  the  case  of  Greenhorn,  which  makes  it  very  difficult  to  sustain  this 
action.  There  can  be  no  doubt  of  the  haitlship  in  this  case ;  it  is  greater  even  than  in 
the  Greenhorn  case,  because  there  lb  not  merely  the  injury  to  wounded  feelings,  but 
also  pecuniary  loss ;  and  the  hardship  might  have  been  greater  still, — for  instance,  if 
the  brother  who  was  killed  had  been  supporting  a  large  family  of  young  orphan 
children,  left  destitute  by  his  father,  out  of  an  annuity  terminating  with  his  (the 
brother's)  life. 

In  deciding  such  a  question  we  must  look  not  merely  to  the  particular  case  before 
us,  but  to  other  possible  cases  that  might  arise,  and  I  cannot  find  any  principle,  any 
more  than  your  Lordship,  to  warrant  us  in  extending  the  rule  of  law  beyond  that  which 
has  hitherto  been  followed.  I  am  therefore  compelled  to  concur  in  the  result  at  which 
your  Lordship  has  arrived. 

Lord  Ardmillan. — This  is  a  difficult  question,  and  has  been  very  well  argued,  but 
I  am  of  opinion  that,  unless  the  pursuers,  borrowing  aid  from  the  law  of  assythment, 
can  establish  their  claim  on  the  analogy  of  that  law,  the  case  of  Greenhorn  is  conclusive 
against  them.  I  think  that  our  law,  as  explained  by  your  Lordship  in  the  chair,  does 
not  recognise  any  right  to  solatium,  or,  in  other  words,  does  not  recognise  the  supposed 
feeling  of  affection  on  the  assumed  injury  to  which  that  right*  to  solatium  is  founded, 
except  in  the  cases  of  husband  and  wife,  and  of  ascendants  and  descendants.  It  does 
not  recognise  the  right  of  collaterals  to  pursue  an  action  of  reparation  for  wrong  done  to 
them  on  the  ground  of  solatium.  But  it  has  been  argued  that,  if  the  pursuers  could 
not,  on  the  ground  of  their  relationship  as  sisters  to  the  deceased,  maintain  action  for 
aokUiumj  at  least  they  should  be  permitted  to  do  so  on  the  ground  of  their  dependence 
upon  their  brother  for  patrimonial  support,  which,  it  is  urged,  raises  a  direct  pecuniary 
interest  Now,  that  dependence,  and  that  interest,  is  quite  irrespective  of  relationship, 
and  may  exist  where  there  is  no  relationship  at  all ;  and  if  the  mere  fact  of  the  mutual 
relation  of  support  on  the  one  hand,  and  dependence  on  the  other,  were  sufficient  ground 
for  such  a  claim,  there  could  be  scarcely  any  limit  to  its  application.  It  is  easy  to 
conceive  many  cases  of  great  hardship  arising  from  the  loss  of  persons  on  whom  others 
had  entirely  depended  for  support,  where  there  is  no  relationship  whatever ;  such  as  the 
case  of  an  adopted  child,  of  a  wife's  sister,  of  a  friend  who  has  lived  with  another 
for  many  years,  of  a  servant  who  has  long  been  in  the  employment  of  a  master,  in 
regard  to  all  which  there  is  no  principle  of  law,  or  precedent  in  decision,  for  sustaining 
a  claim  of  reparation.  If  mere  pecuniary  interest  were  sufficient,  the  claim  of  an 
insurance  company,  which  was  cited  to  us,  might  be  regarded  as  one  of  the  most  obvious 
cases  of  direct  pecuniary  loss. 

Coming,  therefore,  from  that  ground  to  the  analogy  of  assythment,  on  which  the 
pursuers'  counsel  endeavoured  very  ingeniously  to  build  up  the  pursuers'  case  in 
enforcement  of  the  obligation  to  pay  damages,  I  rather  think  that  the  proper  origin  of 
our  law  of  assythment  is  to  be  found  in  a  principle  which  has  passed  away  from  our 
jurisprudence.  It  was  a  species  of  atonement,  in  addition  to  the  vindication  of  public 
law,  for  the  injury  done  to  the  survivors  of  the  deceased,  a  kind  of  retributive  justice  in 
the  way  of  compensation  for  the  loss  and  sufiering  caused,  and  I  rather  think  there  is 
no  instance  where  such  a  claim  has  been  sustained  except  in  the  case  of  a  crime. 
Unless  the  act  complained  of  is  one  which  could  be  prosecuted  as  a  crime,  there  is  no 
authority  for  holding  that  the  person  who  has  committed  it  is  liable  in  proper  assythment. 
That  is  the  opinion  of  Baron  Hume,  and  also  of  Lord  Neaves  in  the  case  of  Greenhorn. 


1028  EISTEN  V,  NORTH  BRITISH  RY.  CO.  [1870]     VUL  1IACPHBB80^,  987. 

Assythment,  therefore,  does  not  afford  a  proper  analogy,  in  considering  sneh  a  ^ae 
as  this,  for  here  there  is  no  averment  of  an  act  which  could,  properly  be  called  a 
crime.  There  is  scarcely  even  an  averment  of  culpa,  as  against  the  defenders.  Tbe 
accident  occurred  on  a  different  line  of  railway  from  that  of  the  defenders,  and  it 
occurred  in  England,  and  I  doubt  whether  it  would  have  been  competent  so  try  eiK 
an  individual  here  for  such  a  culpa  in  England,  if  there  had  been  such ;  and  I  dosfac 
whether  an  action  for  assythment  in  Scotland  would  be  competent  where  the  cshi, 
and  the  accident,  and  the  death  occurred  [987]  i^  England,  and  the  more  espedallj  vbea 
the  action  is  against  a  railway  company,  and  culpa  is  alleged  against  a  different  railvij 
company.  I  think  that,  assuming  all  the  circumstances  averred  in  ^is  case,  Jkm 
might  have  been  an  action  of  the  usual  kind  for  reparation  of  injury  apart  froB 
assythment,  within  the  limited  range  of  persons  to  whom  such  actions  are  eompekiit 
But  I  do  not  think  that  any  analogy  can  here  be  drawn  from  the  principle  of  aasyt^ 
ment,  and  if  not,  then  this  case  must  be  held  to  be  ruled  by  the  decision  in  the  case  of 
Greenhorn. 

The  pursuers  are  to  be  sympathised  with  in  their  unfortunate  {>osition,  but  tbej 
must  trust  to  the  liberality  of  the  defenders  for  any  compensation.  TheicisBO 
authority  for  sustaining  their  claim  for  solatium  to  them  as  relatives,  and  there  is 
authority  af^inst  it. 

I  think  that  there  would  be  danger  in  extending  the  range  of  liability  and  in  sostais- 
ing  their  claim  on  the  ground  of  dependence  for  support.  And  I  cannot  recognise  tbe 
analogy  of  assythment,  where  there  has  been  no  crime,  and  where  the  accident  occantd 
out  of  Scotland,  and  the  only  culpa  alleged  is  not  imputed  to  the  defenders. 

Lord  Kinloch. — I  think  it  clear  that  the  present  is  not  a  case  of  assythment  Far 
the  action  is  not  laid  on  crime,  which  is  essential  to  support  a  claim  of  assythment  It 
may  be  doubtful  whether  such  a  claim  can  ever  be  prosecuted  against  a  company,  whidi 
cannot  as  such  commit  a  crime.  But  at  any  rate  the  action  is  not  laid  on  crime,  his 
a  civil  action  of  reparation,  and  nothing  else. 

As  such,  the  action  is  not  derivative  or  founded  on  any  right  possessed  bj  :be 
deceased,  and  transmitted  to  the  pursuers.  It  is  a  proper  personal  action  puiSQed  h 
them  in  their  own  alleged  right.  They  sue  for  damages  as  directly  due  to  thea  i& 
consequence  of  the  loss  of  their  brother,  from  his  being  killed  on  the  railway  leptesested 
by  the  defenders. 

That  such  an  action  is  competent  by  our  law,  though  not  recognised  by  some  olber 
systems  of  jurisprudence,  is. undoubted.  But  the  privilege  has  been  hitherto  coofaed 
to  relatives  in  the  nearest  degree — to  husband  and  wife,  to  parent  and  child ;  peilafs 
generally  to  ascendants  and  descendants.  Admittedly  it  is  not  extended  to  all  relatives; 
and  a  limit  must  be  fixed  somewhere.  I  am  of  opinion  that,  both  by  {irincipk  aad 
practice,  the  line  must  be  held  drawn  so  as  to  exclude  collaterals,  such  as  broiha  and 
sister.  One  reason  for  this  may  justly  be  stated  to  be  that  collaterals  are  not  liafak  t» 
a  legal  claim  for  support ;  and  the  loss  of  one  of  these  is  not  therefore  a  patrimoBiil 
loss,  in  the  sense  of  anything  being  lost  to  which  a  legal  right  was  held.  Anotkr 
reason  may  lie  in  a  due  discrimination  between  the  feelings  possessed  in  the  diffemt 
cases.  I  think  it  is  a  wise  arrangement  of  the  law  which  confines  the  right  to  the  neafed 
relatives,  of  the  injury  to  whom  there  can  be  no  doubt ;  and  does  not  take  a^nkaS'-* 
of  the  very  varying  state  of  things  which  may  exist  in  the  circle  beyond. 

Whilst  thus  considering  the  present  claim  to  be  excluded  in  legal  prindfJe,  I  an 
further  of  opinion  that  its  exclusion  directly  follows  from  the  decision  in  the  case  ul 
Greenhorn  v.  Addie  and  Miller.  It  is  true  that  in  that  case  nothing  was  in  conte)vezsj 
but  a  solatium  to  wounded  feelings,  and  that  the  Ck>urt  did  not  decide  any  moie  tkia 
the  point  actually  before  them.  But  in  sound  legal  inference  I  consider  the  exdusiofi 
of  a  legal  claim  for  solatium  to  infer  the  exclusion  of  a  claim  for  all  other  reparattac 
The  principle  of  liability  is  the  same  in  both  cases ;  there  are  only  involved  two  different 
items  of  damage.  Of  the  two,  the  claim  for  solatium  is  perhaps  the  more  clear  aad 
strong.  At  any  rate,  if  the  one  of  these  claims  be  admissible,  I  think  the  other  nratt 
be  so  equally.  If  the  one  is  rejected,  the  other  must  be  so  also.  The  foundati<Hi  of  ike 
claim  is  relationship ;  and  the  relationship  which  admits  the  one  must  equally  adnul 
the  other.  If  the  limit  is  passed  in  the  one  case,  it  is  as  much  passed  in  the  otho. 
The  decision  in  the  case  of  Greenhorn  fixed  that  brothers  and  sisters  had  no  legal  title 
to  sue  for  reparation  of  the  loss  of  a  brother,  so  far  as  concerned  solatium  to  feeliog^ 
I  think  it  follows  that  the  present  pursuers  have  no  legal  title  to  sue  for  the  daifitgw 
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now  claimed  by  them,  which,  [988]  though  different  in  kind,  I  consider  to  stand  in  point 
of  law  in  no  different  position  from  the  other. 

I  am,  on  these  grounds,  of  opinion  that  the  Lord  Ordinary's  judgment  should  be 
adhered  to. 

This  interlocutor  was  pronounced: — "Adhere  to  the  interlocutor,  and  refuse  the 
reclaiming  note :  Find  the  defenders  entitled  to  additional  expenses,'*  &c. 
M.  Magoreqor,  S.S.C. — Dalmahoy  &  Cowan,  W.S. — Agents. 

[Commented  upon,  Horn  v.  N.  B.  Railway  Co.,  1878,  5  R  1055 ;  Clarke  v,  Carfin 
Coal  Co.,  1891,  18  R.  (H.  L.)  63.  Approved,  Darling  r.  Gray  &  Sons,  1892,  19  R. 
(H.  L.)  31.  Pnnciple  applied.  Whitehead  v.  Blaik,  1893,  30  S.  L.  K  916.  Referred  to, 
Clement  r.  Bell  &  Sons  Ltd.,  1899,  1  F.  924.] 


No.    195.  VIII.    Macphkrson,   988.      14   July   1870.      1st    Div.— Lord 

Jerviswoode,  B. 

Campbell  Macpherson  Campbell  (Anna  Carnegy's  Judicial  Factor)  Pursuer 

and  Real  Raiser. — Shamd — Asher. 
Anna  Grace  Carnegy  and  Others,  Claimants. — SoL-Gen,  Clark — Moncreiff. 
Thomas  Macpherson  Grant,  and  Sir  George  Macpherson  Grant,  Bart., 

his  Curator  bonis,  Claimants. —  Watson — Keir. 

Process — Judicial  Factor — Midtiplepoinding  and  Exoneration — Competenct/, — A  judicial 
factor  on  the  trust-estate  of  a  person  deceased  raised  an  action  of  multiplepoinding 
and  exoneration,  concluding  for  declarator  that  he  was  liable  only  in  once  and  single 
payment  of  the  said  estate,  so  far  as  it  had  been  recovered  by  him,  under  deduction 
of  his  commission  and  expenses ;  that  he  was  entitled  to  retain  his  commission  and 
expenses,  and  should  be  ordained  to  pay  over  the  balance  of  the  estate  to  the  parties 
having  right  thereto ;  and  that  he  should  be  exonered  and  discharged  of  his  office, 
and  get  his  bond  of  caution  delivered  up.  The  right  to  the  whole  fund  in  medio  was 
presently  vested  in  a  lunatic,  for  whom  a  claim  was  lodged  accordingly,  another  claim 
being  lodged  by  parties  having  a  contingent  interest  in  the  fund,  no  objection  being 
made  by  any  of  the  parties  to  the  competency  of  the  action.  Held  that  there  was  no 
proper  competition  or  double  distress,  and  that  the  factor  was  not  entitled,  under 
existing  circumstances,  to  insist  in  paying  away  the  fund,  and  action  dismissed 
accordingly. 

Opinions,  that  such  an  action  at  the  instance  of  a  judicial  factor  was  incompetent. 

See  ante,  p.  227. 

The  factor  having  reacquired  the  bond,  in  obedience  to  the  interlocutor  of  1st 
December  1869,  the  case  was  again  put  to  the  roll. 

The  argument  was,  by  direction  of  the  Court,  confined  to  the  question  of  the  com- 
petency of  the  action. 

Lord  President. — There  ia  one  main  fact  in  this  case  on  which  I  think  the  whole 
case  turns,  and  that  is,  that  the  entire  fund  in  medio  belongs  to  the  lunatic,  Thomas 
Macpherson  Grant,  and  nobody  but  he  has  any  direct  interest  in  it.  For  that,  as  well 
BJB  other  reasons,  it  follows  that  the  only  person  who  has  any  active  title  to  claim  the 
fund  in  medio  is  the  curator  bonis  of  the  lunatic.  It  is  true  that  the  Misses  Carnegy 
may,  in  a  certain  remote  contingency,  be  affected  by  what  is  now  done,  but  that  does 
not  necessarily  give  them  any  present  legal  interest  or  active  title.  Their  prospective 
interest  is  only  this,  that  if  the  fund  in  medio  is  disposed  of  in  a  particular  way,  and  if 
the  lunatic  does  not  recover  his  mental  faculties  and  make  a  will,  and  if  they  them- 
selves survive,  they  may  take  some  benefit  from  the  way  in  which  this  fund  is  disposed 
of,  but  that  gives  them  neither  legal  interest  nor  active  title.  I  doubt,  therefore, 
whether  they  could  be  clain^i^nts  in  a  multiplepoinding  to  the  effect  of  creating  a 
competition  between  them  and  the  curator  bonis.  Further,  the  multiplepoinding  is  in 
a  peculiar  position.     It  is  intended  for  the  distribution,  as  in  a  competition,  of  the  estate 
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of  Miss  Anna  Camegj,  which  is  in  the  hands  of  the  judicial  factor,  and  it  appears  to  be 
assumed  as  matter  of  course  that  the  judicial  factor  is  entitled  to  part  with  that  money, 
which  is  the  entire  estate ;  for,  unless  he  is  so,  he  is  not  entitled  to  raise  this  summons 
of  multiplepoinding.  Now,  the  question  whether  he  is  entitled  to  pay  oyer  any  part  of 
that  estate  is  a  question  for  the  Court  in  the  exercise  of  its  nobUe  offieiunij  and  is  not  a 
question  of  legal  right. 

[989]  ^ut,  viewing  that  question  on  its  own  merits,  which  I  may  say  I  doubt  the 
competency  of  doing  in  this  process,  my  opinion  is  that  the  judicial  factor  ought  not  to 
be  allowed  to  part  with  this  estate ;  and  holding  that  opinion,  it  is  impossible  for  me  to 
allow  him  to  insist  in  the  conclusions  of  this  summons.  My  opinion,  therefore,  is  that 
this  money,  having  now  been  restored  to  the  shape  in  which  it  ought  to  have  been 
allowed  to  remain,  and  there  being  prospective  and  contingent  interests  not  here  repre- 
sented— for  we  do  not  know  who  may  be  the  next-of-kin  of  the  lunatic  at  the  time  of 
his  death — it  is  neither  expedient  nor  proper  that  the  judicial  factor  should  part  with 
it  It  is  right  that  he  should  continue  to  hold  it,  and  therefore  that  he  should  oontmue 
to  hold  the  office  of  judicial  factor.  That  being  my  opinion,  I  am  for  dismissing  this 
multiplepoinding ;  but  as  in  bringing  this  action,  and  pleading  in  it  after  it  was  in  Cooit, 
all  parties  have  been  to  blame,  I  think  no  expenses  should  be  found  due. 

Lord  Dsas. — I  am  of  the  same  opinion.  There  have  been  cases  where  multiple- 
poindings  have  been  brought  by  judicial  factors  for  the  distribution  of  a  particular  fond. 
Suppose,  for  example,  that  the  estate  of  the  ward  was  clearly  owing  a  debt,  and  that 
the  whole  question  was  whether  it  was  due  to  il.  or  to  B.,  there  would  be  nothing  to 
prevent  the  raising  of  a  multiplepoinding  for  having  that  particular  question  determined 
Multiplepoindings  of  that  kind  have  been  not  uncommon.  But  the  present  action  is 
one  of  a  totally  different  kind.  The  fund  in  medio  belongs  exclusively  to  the  lunatic 
No  one  can  say  whether  the  lunatic  will  or  will  not  recover  his  reason,  and  the  suooes- 
sion  to  the  fund  depends  on  the  state  of  matters  at  the  time  of  the  lunatic's  death.  If 
anything  were  wanting  to  show  that  the  summons  is  incompetent,  it  would  be  sufficient 
to  refer  to  the  conclusions  it  contains.  The  pursuer  concludes  for  declarator  that  the 
present  factor  is  only  liable  in  once  and  single  payment  of  Miss  Anna  Camegy's  estate 
and  effects,  **  so  far  as  the  same  have  been  recovered  by  him,  and  that  to  the  persons 
who  may  have  just  right  thereto,  after  deduction  of  the  pursuer's  commission,"  &c,— 
plainly  contemplating  that  all  this  shall  be  ascertained  in  this  process ;  and  then  he 
concludes  that  he  shall  be  found  entitled  to  retain  his  commission,  and  be  ordained  to 
pay  over  the  balance  of  the  estate  to  the  parties  having  right  to  it,  and  that  he  shall  he 
exonered  and  discharged  of  the  office  of  judicial  factor  upon  Miss  Camegy's  estate, 
and  get  his  bond  of  caution  delivered  up.  It  is  quite  a  fallacy  to  refer,  in  support  of 
these  conclusions,  to  the  case  of  trustees  who  are  not  officers  of  Court,  whereas  the 
factor  is  an  officer  of  Court,  appointed  in  the  exercise  of  its  nolnle  officium^  and  who 
may  be  called  to  the  bar  any  day  to  answer  for  his  conduct  in  the  administration  of  his 
office.  If  the  Lord  Ordinary  were  to  find  in  an  ordinary  action  that  the  factor  was 
entitled  to  such  a  decree,  this  could  not  prevent  the  Court,  in  the  appropriate  fonn  of 
proceeding,  from  saying  you  are  not  entitled  to  any  commission, — on  the  contrary,  yon 
have  committed  a  breach  of  your  duty  in  parting  with  the  estate,  and  we  cannot  find 
you  entitled  to  exoneration.  It  would  introduce  nothing  but  confusion  into  the  forms 
of  process  were  we  to  sanction  the  decision  of  such  questions  in  an  ordinsoy  action.  I 
therefore  concur  in  holding  that  we  must  dismiss  this  action. 

Lord  ArdhiTjLan. — ^The  question  of  competency  was  argued  when  the  case  was 
formerly  before  us,  and  although  we  thought  it  very  desirable  to  take  advantage  of  the 
opportunity  afforded  for  correcting  the  error  which  had  been  committed,  and  for  ^^ 
placing  the  bond,  yet  we  doubted  whether  this  was  a  case  in  which  the  judicial  factor 
could  insist  in  an  action  of  multiplepoinding,  with  conclusions  for  discharge  of  his 
office. 

There  may  be  cases,  it  is  true,  where  a  judicial  factor,  holding  a  fund  which  is 
demanded  by  various  parties,  is  not  precluded  from  bringing  such  an  action  for  the 
purpose  of  having  the  fund  distributed ;  but  I  know  of  no  instance  where  a  judicial 
factor  has  come  into  Court,  in  a  multiplepoinding,  demanding  not  only  that  he  shall  he 
exonered  from  the  administration  of  a  particular  fund,  but  that  he  shall  be  discharged 
generally  of  his  intromissions  as  factor,  and  got  his  bond  of  caution  delivered  up,  and 
that  the  whole  i)owers  conferred  upon  him  by  the  [990]  Court,  in  the  exercise  of  its 
nohile  offirinm,  shall  be  put  an  end  to  in  an  ordinary  action  of  this  kind.     If  there  is 
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any  precedent  for  such  a  course,  it  is  irregular,  and,  in  my  opinion,  ought  not  to  be 
followed.  In  the  present  case,  I  am  clear  that  the  bond  should  remain  in  the  hands  of 
the  factor. 

Lord  Kinlogh. — I  was  anxious  to  sustain  this  process,  if  it  could  be  competently 
done,  because,  when  the  parties  were  all  before  us,  I  thought  it  better  that  all  questions 
between  them  should  be  decided  now,  without  the  necessity  of  another  action.  Formerly, 
when  the  case  was  before  us,  I  gave  a  hint  to  the  judicial  factor  that  the  process  was 
anomalous,  and  might  with  expediency  be  conjoined  with  a  petition  for  exoneration. 
He  has  not  seen  fit  to  act  on  that  hint ;  and  I  do  not  see  how  we  can  dispose  of  the  case 
by  any  form  of  judgment  appropriate  to  a  multiplepoinding.  From  the  first,  the  com- 
petency of  the  process  has  been  doubtful,  and,  as  in  many  other  cases,  the  incompetency 
has  come  out  more  clearly  as  the  different  interests  developed  themselves.  I  agree  in 
the  course  proposed  by  your  Lordship. 

This  interlocutor  was  pronounced  : — "  Find  that,  under  existing  circumstances,  the 
judicial  factor,  pursuer  of  this  action,  is  not  entitled  to  insist  that  the  bond  and  disposi- 
tion in  security  over  the  estate  of  Craigo,  which  he  has  reacquired  since  the  date  of  the 
interlocutor  of  1st  December  last,  shall  be  paid  over  or  conveyed  by  him  to  any  other 
party :  Find  that,  as  the  said  bond  admittedly  belongs  to  the  lunatic,  Mr.  Thomas 
Macpherson  Grant,  and  his  estate  exclusively,  there  is  no  proper  competition  or  double 
distress :  Therefore  dismiss  the  action,  and  decern  :  Find  no  expenses  due  to  or  by  any 
of  the  parties." 

Grant  &  Innks,  W.S. — A.  Howe,  W.S. — John  B.  Innks,  W.S. — Agents. 
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The  Honourable  Mrs.  Jean  Ann  Gray  or  Ainslik — Sharid — JKeir. 
The  Eight  Honourable  Margaret  Baroness  Gray. — Sol-Gen,  Clark — 

Watson. 

EntaU — Provisions  to  Younger  Children, 

I.  In  exercise  of  a  power  in  a  deed  of  entail  to  grant  provisions  to  younger  children, 
an  heir  in  possession  bound  himself,  and  the  succeeding  heirs,  in  payment  of  £5000  to 
trustees  for  behoof  of  a  daughter,  with  directions  to  pay  her  the  yearly  interest  there- 
of, and  on  her  death  without  issue,  or  in  the  event  of  her  succeeding  to  the  entailed 
estate,  £500  of  the  capital  to  her  heirs  and  assignees,  and  the  balance  of  £4500  to  a 
younger  daughter.  The  elder  daughter  having  died  without  issue,  held  that  there 
had  been  a  competent  exercise  of  the  power,  with  the  exception  of  the  direction 
as  to  the  £500. 

II.  In  exercise  of  the  power  above  mentioned,  the  heir  in  possession,  on  the  marriage  of 
another  daughter,  bound  himself,  and  the  succeeding  heirs,  in  payment  of  £5000 
to  trustees,  with  directions,  inter  alia^  to  pay  to  that  daughter  (1)  the  interest  thereof 
during  the  marriage,  and  (2)  on  the  death  of  her  husband  (if  she  survived  him) 
£3000  of  the  capital,  the  remaining  £2000  being,  in  that  event,  to  be  liferented  by 
her,  and  failing  children,  to  be  paid  at  her  death  to  her  husband's  heirs  and  assignees. 
The  marriage  was  dissolved  by  a  decree  of  divorce  obtained  by  the  wife.  There 
were  no  children  of  the  marriage,  and  the  husband  assigned  to  the  trustees  all  claim 
which  he  had  over  the  £5000.  Held  that  the  wife  was  entitled  to  the  fee  of  the 
whole  provision,  and  that  at  her  death  the  £2000  ought  not  to  revert  to  the  heirs  of 
entail. 

III.  In  exercise  of  the  power  above  mentioned,  the  heir  in  possession  granted  a  bond 
for  payment  by  himself  and  the  succeeding  heirs  of  a  provision  in  favour  of  one  of 
his  younger  children,  declaring,  however,  that  the  same  should  not  be  exigible  from 
his  son,  who  was  the  next  heir  of  entail,  nor  the  heirs  of  the  son's  body,  in  the  event 
of  his  or  their  succession  to  the  estate.  Held,  on  the  autho-[991]-rity  of  Howden 
t\  Porteriield,  June  17,  1834,  affirmed  in  H.  L.  May  14,  1835,  that  the  exemption 
of  an  intermediate  series  of  heirs  did  not  invalidate  the  bond,  but  that  interest  did 
not  run  until  their  failure. 
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Entail — Provisions  to  Younaer  Children — Deductions  in  Computing  the  Free  Rent— 
A  deed  of  entail  provided  that,  in  ascertaining  the  free  rent  ayailable  for  pro- 
visions  to  younger  children,  there  should  be  a  deduction  of  **  all  public  burdens, 
liferents,  and  interest  of  debts  which  may  affect  the  said  lands  and  estates.''  Hel4 
that  an  annuity  to  the  widow  of  an  heir  of  entail,  granted  subject  to  the  pro- 
visions of  the  Aberdeen  Act,  fell  to  be  deducted  in  estimating  the  free  rental  liabk 
for  provisions  to  his  younger  children,  but  not  feu-duties,  assessments  imposed 
by  public  statute,  abatements  allowed  to  tenants,  nor  interest  on  an  improvement 
debt  contracted  in  terms  of  the  Montgomery  Act. 

In  1796  William  Lord  Gray  executed  an  entail  of  the  estates  of  Gray  and  Kin- 
fauns  in  favour  of  himself  and  the  heirs-male  of  his  body  ;  whom  failing,  in  hrwa 
of  Francis  Gray,  his  brother,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  a 
series  of  heirs-female.  By  this  deed,  which  embodied  the  fettering  clauses  of  a  strkt 
entail,  it  was,  inter  alia,  declared  that  the  heirs  called  to  the  succession  should  h&ve 
power  "  to  give  suitable  provisions  to  their  children,  or  to  the  children  of  their 
eldest  son  other  than  the  heir,  to  affect  the  rents  of  the  said  lands  and  estates  herein 
contained — the  provisions  so  to  be  granted  by  each  heir  of  taillie  to  his  or  her  said 
children  other  than  the  heir  or  grandchildren  by  the  presumptive  heir  of  lailiie. 
not  exceeding  two  years'  free  rent  of  the  said  entailed  lands  and  estate  if  but  cat 
child  other  than  the  heir,  and  not  exceeding  three  years'  free  rent  thereof  if  two  or 
three  children  other  than  the  heir,  and  not  exceeding  four  years'  free  rent  thereof 
if  four  or  more  children  other  than  the  heir,  and  that,  after  deduction  of  aU  puWic 
burdens,  liferents,  and  interest  of  debts  which  may  affect  the  said  lands  and  states, 
as  the  same  shall  happen  to  be  at  the  first  Whitsunday  or  Martuima^!  after  the  de»tli 
of  the  heir  of  entail  who  shall  grant  such  provisions  ;  said  provisions,  in  case  <^ 
more  than  one  child  or  grandchild,  to  be  divided  as  the  father  or  grandfather  vbo 
grants  them  shall  think  fit,  and  which  provisions  shall  only  affect  the  person  d 
the  succeeding  heir  of  entail  possessing  the  said  lands  and  estates  and  rents  thtresd 
to  the  extent  of  the  one-half  of  the  free  rent  thereof  for  the  time,  after  deduction  d 
all  public  burdens,  liferents,  and  interest  of  debts  for  the  time,  and  any  est&if, 
heritable  or  moveable,  belonging  to  them  other  than  the  said  taillied  lands  and  estates 
or  rents  thereof,  until  the  provisions  given  in  manner  foresaid  shall  be  satis^ 
and  paid  ;  providing  and  declaring  always,  that  until  the  same  are  satisfied  and  paid 
it  shall  not  be  in  the  power  of  any  of  the  succeeding  heirs  to  grant  new  provkbm 
to  their  younger  children,  at  least  these  new  provisions  shall  only  be  effectual  in  so£ir 
as  the  power  hereby  given  to  make  provisions  to  younger  children  or  grandchililrea 
has  not  been  exercised  by  the  preceding  heirs,  or  to  the  extent  of  what  shall  bare 
been  paid,  or  otherways  extinguished,  of  the  provisions  given  to  the  children  or  grand- 
children of  the  former  heir  and  no  further,  so  that  the  whole  provisions  shall  at  frj 
time  exceed  the  said  four  years'  free  rent  of  the  said  lands  and  est-ates,  aft^r  tbe 
deductions  foresaid  ;  and  it  is  hereby  expressly  provided  and  declared  that  the  said 
provisions  allowed  to  be  given  to  the  child  or  children  or  grandchildren  of  the  aid 
heirs  of  taillie  shall  not  be  the  ground  or  foundation  of  any  adjudication  or  diligence 
to  affect  the  property  of  the  said  lands  and  estates,  or  any  part  thereof,  unles  ad- 
judication for  other  debts  be  led  against  the  said  entailed  lands  and  estates ;  and 
even  in  that  case  or  event,  any  adjudication  that  shall  be  led  for  the  said  chiWren's 
provisions  shall  never  expire  or  the  legals  thereof  run,  but  shall  only  remain  as  * 
security  for  the  [992]  principal  sum  and  annual  rents  of  the  said  provisions,  nor  shall 
it  be  lawful  to  or  in  the  power  of  any  of  the  said  heirs  of  taillie  to  sell  or  dispone  the 
said  lands  and  estates,  or  any  part  thereof,  for  payment  of  said  children's  provisiiais. 
or  interest  of  the  same." 

Francis  Lord  Gray,  who,  in  1808,  succeeded  to  the  estates  on  the  death  of  hk 
brother  William,  the  entailer,  had  four  children,  viz.  : — (1)  John  Master  of  Giaj. 
who,  on  the  death  of  his  father  in  1842,  succeeded  to  the  estates  ;  (2)  Madelina; 
(3)  Margaret,  wife  of  John  Grant  of  Kilgraston,  who  predeceased  her  father,  leaving 
a  daughter  also  named  Margaret  ;  (4)  Jean  Ann,  married  to  Captain  Charles  Hiilip 
Ainslie. 

I.  By  bond  of  provision  and  annuity,  dated  the  13th  December  183*2,  Franee 
Lord  Gray,  on  the  narrative  of  the  power  conferred  by  the  entuil  of  granting  pre- 
visions in  favour  of  younger  children,  bound  himself,  and  the  succeeding  heirs  of 
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entai],  to  pay  to.Robert  Smythe  and  others,  as  trustees,  the  sum  of  £5000,  at  the  first 
term  of  Whitsunday  or  Martinmas  after  his  death,  with  interest  from  the  term  of 
payment,  with  directions  to  the  trustees  to  invest  the  same,  and  pay  over  the  yearly 
interest  thereof,  for  the  use  and  behoof  of  the  Honourable  Madelina  Gray,  until  her 
death,  or  marriage,  or  until  she  should  succeed  to  the  entailed  estates  by  the  failure  of 
John  Master  of  Gray  and  his  issue,  whichever  of  these  events  might  first  happen ; 
and  in  case  the  said  Madelina  Gray  should  leave  no  issue  at  her  death,  or  in  case  she 
should  succeed  to  the  entailed  estates,  the  trustees,  on  the  occurrence  of  either  of  these 
events,  were  directed  to  pay  £500  of  the  said  principal  sum  of  £5000  to  her  heirs  and 
assignees,  and  the  balance  (£4500)  to  her  sister,  Jean  Ann  Gray,  and  her  heirs  and 
assignees. 

II.  By  another  bond  of  provision  and  annuity,  dated  April  7,  1834,  Francis 
Lord  Gray,  in  contemplation  of  the  marriage  afterwards  solemnised  between  his 
daughter,  the  Honourable  Jean  Ann  Gray,  and  Captain  Ainslie,  and,  in  exercise 
of  the  powers  conferred'  on  him  by  the  deed  of  entail,  bound  and  obliged  himself, 
and  the  succeeding  heirs  of  entail,  to  pay  at  the  first  term  of  Whitsunday  or  Martinmas 
after  his  death  £5000,  with  interest  thereon  from  the  term  of  payment,  to  John 
Master  of  Gray  and  others,  as  trustees,  with  directions  to  them,  inter  alia,  to  pay 
the  yearly  interest  to  the  said  Jean  Ann  Gray  during  the  subsistence  of  the  marriage, 
exclusive  of  her  husband's  jus  mariti ;  and  "  in  case  the  said  Jean  Ann  Gray  shall 
survive  the  said  Charles  Philip  Ainslie,  her  future  husband,  to  pay  or  make  over  to 
her  at  the  iirst  term  of  Whitsunday  or  Martinmas  that  shall  happen  after  the  death 
of  the  longest  liver  of  me  and  the  said  Charles  Philip  Ainslie,  £3000  of  the  said 
principal  sum,  and  to  pay  to  her  the  free  interest  or  annual  proceeds  of  £2000,  being 
the  remainder  of  the  said  principal  sum  bi  £5000,  during  her  life." 

The  deed  then  contained  provisions  applicable  to  the  events  of  Captain  Ainslie 
surviving  his  wife,  and  there  being  children  of  the  marriage,  after  which  it  was 
provided  that,  "  in  case  there  shall  oe  no  child  or  children  of  the  said  marriage,  or 
in  case  they  and  their  issue  shall  all  fail  before  the  foresaid  periods  of  their  provisions 
vesting,  then,  if  the  said  Jean  Ann  Gray  shall  predecease  the  said  Charles  Philip 
Ainslie,  the  said  sum  of  £5000  shall  be  paid  to  him,  or  his  heirs  and  assignees,  at  the 
first  term  of  Whitsunday  or  Martinmas  that  shall  happen  after  the  death  of  the 
longest  liver  of  me  and  the  said  Jean  Ann  Gray ;  and  if  the  said  Jean  Ann  Gray 
shall  survive  the  said  Charles  Philip  Ainslie,  the  said  sum  of  £2000  shall  at  the  said 
term  be  paid  to  his  heirs  and  assignees ;  and  in  either  of  these  events  this  trust  shall 
cease  and  determine." 

The  marriage  of  Captain  and  Mrs.  Ainslie  was  dissolved  by  decree  of  divorce, 
obtained  by  Mrs.  Ainslie  in  1843.  There  was  no  issue  of  the  [993]  marriage,  and  it 
was  arranged  that  Mrs.  Ainslie  should  receive  back  her  tocher,  and  the  trustees, 
in  pursuance  of  that  arrangement,  executed  an  assignation  in  her  favour  of  the  prin- 
cipal sum  of  £5000,  with  interest  from  Martinmas  1842,  that  being  the  first  term 
after  the  death  of  Francis  Lord  Gray. 

III.  On  13th  December  1832,  the  date  of  the  bond  first  above  mentioned — that, 
namely,  for  £5000  granted  to  Robert  Smythe  and  others  as  trustees — Francis  Lord 
Gray  executed  another  bond  of  provision,  also  for  payment  of  £5000,  in  favour  of 
his  daughter,  the  Honourable  Jean  Ann  Gray.  This  bond  he  subsequently  revoked, 
but  on  the  same  day  (13th  December  1832)  he  executed  an  additional  bond  of  pro- 
vision, on  the  narrative  of  his  powers  under  the  entail,  and  of  the  said  two  bonds  for 
£5000  each  granted  by  him  of  the  date  thereof,  and  binding  himself  and  the  succeed- 
ing heirs  of  entail  "  to  make  payment  to  the  said  Jean  Ann  Gray  and  her  heirs  and 
assignees,  at  the  first  term  of  Whitsunday  or  Martinmas  after  my  death,  of  such  a 
sum  as,  with  the  two  foresaid  sums  of  £5000  contained  in  the  bonds  of  provision  before 
mentioned,  shall  amount  to  and  shall  not  exceed  three  years'  free  rent  of  the  said 
entailed  estates,  after  deduction  of  all  public  burdens,  liferents,  and  interests  of  debts 
which  may  affect  the  said  entailed  estates,  as  the  same  shall  then  happen  to  be,  with 
a  fifth  part  more  of  penalty  in  case  of  failure,"  &c.,  **  but  under  this  declaration  always, 
that  if  my  said  son  or  heirs  of  his  body  shall,  upon  my  death,  succeed  to  my  said 
entailed  estates,  then,  during  his  or  their  possession  thereof,  it  shall  not  be  in  the 
power  of  the  said  Jean  Ann  Gray  or  her  foresaids,  under  these  presents,  to  demand 
payment  from  him  or  them  of  any  part  of  the  sum  herein  provided  to  her,  or  interest 
and  penalty  corresponding  thereto,  without  prejudice  to  her   and  her   foresaids 
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having  right  to  demand  full  payment  of  the  whole  provision  hereby  granted  from 
the  heirs  of  entail  succeeding  to  my  said  entailed  estates,  in  the  event  of  the  failure 
of  the  said  John  Master  of  Gray,  and  the  heirs  of  his  body,  either  before  or  after  my 
decease  ;  my  meaning  and  intention  being,  that  in  the  event  of  the  faUure  of  the  said 
John  Master  of  Gray  and  his  issue,  after  he  or  they  shall  have  succeeded  to  and 
possessed  the  said  entailed  estates,  the  said  entailed  estates,  and  the  heirs  of  entail 
succeeding  therein,  shall  be  burdened  in  favour  of  my  younger  children  to  the  full 
extent  of  three  years'  free  rent  of  the  said  entailed  estates,  induding  the  two  foresaid 
sums  of  £5000  contained  in  the  bonds  of  provision  before  mentioned,  in  the  same 
manner  as  if  the  said  John  Master  of  Gray  had  predeceased  me  without  issue." 

Francis  Lord  Gray  expended  large  sums  in  improvements  on  the  entailed  estates, 
and  in  1843,  shortly  after  his  death,  his  son,  John  Lord  Gray,  obtained  a  private  Act 
of  Parliament  authorising  him  to  borrow  upon  the  security  of  the  entailed  estates 
a  sum  of  £35,000,  and  to  pay  therefrom  the  amount  which  his  father  would  have 
been  entitled  to  charge  against  the  succeeding  heirs  of  entail  xinder  the  Montgomery 
Act,  in  respect  of  his  expenditure  on  improvements.  The  sum  of  £35,000  was 
accordingly  borrowed  by  John  Lord  Gray,  and  the  amount  of  the  improvement  debt 
was  fixed  by  the  Court  in  1844  at  the  sum  of  £26,950. 

John  Lord  Gray  died  without  issue  in  1867,  and  was  succeeded  by  his  sister 
Madelina,  who  became  Baroness  Gray,  and  possessed  the  entailed  estates  until  her 
death  in  1869,  when  she  was  succeeded  as  heiress  of  entail  by  her  niece  Margaret 
(daughter  of  Mr.  Grant  of  Kilgraston),  who  became  Baroness  Gray. 

Thereafter,  doubts  having  arisen  as  to  the  validity  of  the  bonds  of  provision  granted 
as  aforesaid  by  Francis  Lord  Gray,  and  as  to  the  deductions  to  be  made  from  the 
rental  of  the  estate  in  estimating  the  amount  of  the  [994]  provision  last  above  men- 
tioned in  favour  of  the  Honourable  Jean  Ann  Gray,  a  special  case  was  presented  to  the 
Court  setting  forth  the  foregoing  facts,  and  stating  that  Sir  William  Stirling  Maxwell 
as  the  sole  surviving  and  acting  trustee  under  the  bond  of  provision  for  £5000  first 
above  mentioned,  granted  by  Francis  Lord  Gray  in  favour  of  Robert  Smythe  and 
others  as  trustees,  claimed  to  be  entitled  to  payment  from  the  heiress  of  entail  in 
possession — (1)  of  £4500,  with  interest  thereon,  directed  by  the  bond  to  be  paid  to 
the  Honourable  Jean  Ann  Gray  (Mrs.  Ainslie) ;  and  (2)  £500,  with  interest,  directed 
to  be  paid  to  the  heirs  and  assignees  of  Madelina  Baroness  Gray.  The  Honourable 
Mrs.  Ainslie  claimed  to  be  entitled  to  payment  (1)  of  the  £5000  contained  in  the  bond 
of  provision,  dated  7th  April  1834,  executed  by  her  father  on  the  occasion  of  her 
marriage  ;  and  (2)  the  amount  of  the  provision  granted  to  her  in  terms  of  the 
additional  bond  executed  in  her  favour  on  13th  December  1832,  under  deduction  of 
public  burdens,  &c.,  as  therein  specified. 

On  the  part  of  the  Baroness  Gray,  as  heiress  of  entail,  it  was  stated  that  the  public 
burdens  to  be  deducted,  in  terms  of  the  said  additional  bond,  in  estimating  the  free 
rental,  amounted  to  upwards  of  £629,  including  feu-duties,  a  statutory  assessment 
for  protecting  the  river  Tay  in  close  time,  and  abatements  allowed  to  tenants  from 
rental.  In  addition  to  the  said  sum  of  £629,  the  heiress  of  entail  claimed  to  be  entitled 
to  deduct  from  the  rental  £2000,  the  amount  of  an  annuity  payable  to  the  widow  of 
Francis  Lord  Gray  ;  and  also  interest  on  the  improvement  debt  foresaid  of  £26,950, 
amounting  to  £1750  ;  together  with  £500,  being  interest  on  the  two  provisions  of 
£5000  each  to  Madelina  Gray  and  Mrs.  Ainslie,  in  the  event  of  these  provisions  being 
sustained  as  valid  against  the  heirs  of  entail  and  rents  of  the  estates.  The  total 
deductions  claimed  thus  amounted  to  £4879,  18s.  7|d. 

The  questions  for  the  opinion  of  the  Court  were  : — "  1.  Whether  Margaret 
Baroness  Gray,  as  heiress  of  entail  in  possession  of  the  estates  of  Gray  and  Einfauns, 
is  liable  to  the  said  Sir  William  Stirling  Maxwell,  as  trustee  foresaid,  for  the  sum  of 
£5000  contained  in  the  bond  of  provision  by  Francis  Lord  Gray  in  favour  of  Robert 
Smythe  and  others,  as  trustees,  dated  13th  December  1832,  with  interest  from 
31st  January  1867,  or  any  part  thereof  1  2.  Whether  Margaret  Baroness  Gray, 
the  heiress  of  entail  foresaid,  is  liable  to  the  said  Mrs.  Jean  Ann  Gray  or  Ainslie  for 
the  sum  of  £5000  contained  in  the  bond  of  provision  by  Francis  Lord  Gray,  in  favour 
of  John  Master  of  Gray,  afterwards  Lord  Gray,  and  others,  as  trustees,  dated  7th 
April  1834,  assignation  thereof  by  the  said  trustees  in  favour  of  Mrs.  Ainslie,  and 
bond  of  corroboration  and  disposition  in  security  thereof,  by  John  LordJGraj, 
in  her  favour,  with  interest  from  11th  November  1869,  or  any  part  thereof? 
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3.  Whether  Margaret  Baroness  Gray,  the  heiress  of  entail  foresaid,  is  liahle  to  the  said 
Mrs.  Jean  Ann  Gray  or  Ainslie  for  such  a  sum  as,  with  the  two  foresaid  sums  of  £5000, 
shall  amount  to,  and  shall  not  exceed  three  years'  free  rent  of  the  said  entailed  estates 
as  at  Martinmas  1842,  after  deduction  of  all  public  burdens,  liferents,  and  interest  of 
debts  affecting  the  said  lands  and  estates  at  Martinmas  1842,  or  for  such  a  sum  as  shall 
be  found  to  be  due,  in  terms  of  said  additional  bond  of  provision  by  the  said  Francis 
Lord  Gray  in  favour  of  Mrs.  Ainslie,  dated  1st  December  1832,  with  interest  thereof 
since  Martinmas  1842,  or  any  part  thereof ;  and  whether,  in  the  event  of  the  said 
Margaret  Baroness  Gray  being  so  liable,  the  deductions  before  mentioned,  claimed 
by  her,  amounting  to  £4879,  18s.  7|d.,  or  any  and  what  part  thereof,  fall  to  be 
deducted  from  the  rental  in  fixing  the  three  years'  free  rent  1  4.  Whether,  in  the 
event  of  the  said  Margaret  Baroness  Gray  being  Uable  in  interest  on  the  principal 
sum  of  £5000specified  in  [995]  the  first  question  from  31st  January  1 867,  or  in  interest 
on  the  additional  provision,  making  up  three  years'  free  rent  specified  in  the  third 
question,  from  Martinmas  1842  or  from  31st  January  1867,  she  is  entitled  to  relief 
of  any  and  what  part  of  such  interest  from  the  executrix  of  MadeUna  Lady  Gray,  who 

S assessed  the  said  estates  as  heiress  of  entail,  from  31st  January  1867  to  20th 
ebruary  1869  1  " 
At  advising,  the  opinion  of  the  Court  was  delivered  by — 

Lord  Kinloch. — ^The  questions  put  to  us  under  this  special  case  regard  the 
validity  and  extent  of  certain  bonds  of  provision  executed  by  Francis  Lord  Gray, 
as  heir  of  entail  in  the  estates  of  Gray  and  Kinfauns,  in  favour  of  one  of  his  younger 
children,  the  Honourable  Jean  Ann  Gray,  afterwards  Mrs.  Ainslie. 

1.  The  first  question  relates  to  a  bond  dated  13th  December  1832,  and  payable 
at  the  first  term  after  Lord  Gray's  death,  granted  for  the  sum  of  £5000,  in  favour 
of  trustees,  for  certain  specified  trust^purposes.  These  purposes  were,  in  the  first 
place,  payment  of  the  interest  to  an  elder  daughter,  Madelina,  afterwards  Baroness 
Grav,  till  her  death  or  succession  to  the  entailed  estates,  and  to  her  children  in  fee 
in  tne  event  of  her  marri&ge ;  "  and  in  case  the  said  Madelina  Gray  shall  leave 
no  issue  at  the  time  of  her  death,  or  in  case  she  shall  succeed  to  my  said  entailed 
lands  and  estates,  that  mv  said  trustees  may,  and  that  upon  her  death  or  upon 
her  succession  to  the  said  entailed  estates,  whichever  of  these  events  shall  nrst 
happen,  pay  and  make  over  £500  of  the  principal  sum  of  £5000  to  her  heirs  and 
assignees,  and  the  balance  thereof  to  the  said  Jean  Ann  Gray  and  her  heirs  and 
assignees." 

We  had  a  great  deal  of  elaborate  argument  as  to  the  supposed  invalidity  of  this 
bond  under  the  entail,  as  a  bond  to  a  large  extent  in  favour  oi  grandchildren,  which 
it  was  said  the  entail  does  not  allow,  except  in  the  case  of  children  of  an  eldest  son 
other  than  the  heir.  I  conceive  that  we  are  not  called  on  to  pronounce  on  this 
question,  which  practically  never  arose,  Madelina  Gray  never  having  been  married. 
The  onlv  question  truly  before  us  is,  whether  Lord  Gray  was  entitled  so  to  settle 
a  sum  of  £5000,  as,  in  the  first  place,  to  provide  a  yearly  aliment  to  his  elder  daughter 
Madelina,  and  on  her  succeeding  to  the  entailed  estates  to  be  paid,  to  the  extent  of 
£4500,  to  the  younger  daughter,  Jean  Ann  Gray  1  I  cannot  doubt  of  the  compe- 
tency of  such  a  provision ;  and  Madelina  Gray  having  succeeded  to  the  entailed 
estates,  and  so  the  condition  in  favour  of  Jean  Ann  Gray  having  been  purified,  I 
am  of  opinion  that  the  sum  of  £4500  in  question  is,  with  interest  from  31st  January 
1867,  tne  date  of  Madelina's  succession,  due  by  the  existing  heir  of  entail.  The 
sum  of  £500,  payable  not  to  Madelina  Gray  herself  but  to  her  heirs  and  assignees, 
I  am  of  opinion,  was^not  competently  so  settled,  and  cannot  now  be  enforced. 

2.  The  second  question  relates  to  another  bond  for  £5000  granted  by  Lord 
Gray  on  the  occasion  of  the  marriage  of  his  daughter,  Jean  Ann  Gray,  to  Captain 
Ainslie  in  1834.  This  sum  was  also  payable  to  trustees  at  the  first  term  after  Lord 
Gray's  death,  and  was  directed  to  be  applied  in  various  different  ways  in  different 
contingencies.  The  interest  was  declared  payable  to  Mrs.  Ainslie  during  the  marriage. 
What  was  to  be  done  with  the  capital  is  only  necessary  to  be  taken  into  view  in  the 
present  question  so  far  as  it  applied  to  the  case  of  Mrs.  Ainslie  surviving  her  husband. 
In  that  case  it  was  provided  that  £3000  should  be  paid  to  Mrs.  Ainslie  at  the  first 
term  after  her  husband's  death.  The  remaining  £2000  was,  failing  children,  to  be 
liferented  by  Mrs.  Ainslie  during  her  survivance  of  her  husband,  and  on  her  death 
to  be  paid  to  Captain  Ainslie's  heirs  and  assignees, 


1036  BARONESS  GRAY,  ETC.  [1870]        Vm.  KACFHSBSOV,  996. 

The  marriage  was  dissolved  by  decree  of  divorce  being  obt^ained  agaiDst  her 
husband  by  Mrs,  Ainslie.  And  as  one  of  the  consequences  of  this  divorce.  Captain 
Ainsh'e  made  over  to  the  marriage-contract  trustees  the  whole  rights  acquired  bj 
him  through  the  marriage  in  this  sum  of  £5000.  The  marriage-contract  tnisteeB 
thereon  executed  an  assignment  of  the  whole  amount  of  the  provision  in  favour 
of  Mrs.  Ainslie. 

[996]  The  question  now  arises,  to  what  extent,  if  any,  is  the  bond  by  Lord  Gr»T 
contained  in  the  marriage-contract  available  to  Mrs.  Ainslie  1  As  to  the  sum  of 
£3000,  payable  to  her  in  the  event  of  her  surviving  her  husband  (who  must  be 
considered,  in  respect  of  the  divorce,  to  be  the  same  as  dead),  I  can  have  no  difficulty. 
The  payment  of  the  interest  on  this  sum  during  the  marriage,  and  of  the  capital 
at  the  husband's  death,  seem  to  be  the  most  unexceptionable  mode  possible  of  d»- 
posincj  of  such  a  provision.  The  difficulty  arises  as  to  the  balance  of  £2000.  wd 
mainly  lies  in  the  fact  that  although  Mrs.  Ainslie  is  entitled  to  the  interest  of  it  during 
her  lifetime,  and  her  children,  if  she  had  had  any,  would  have  got  the  capita]  of 
this  sum,  the  capital  is  nowhere  in  the  marriage-contract  directly  declared  payable 
to  Mrs.  Ainslie,  but  only  to  her  husband  at  her  death.  But  I  think  it  still  must  be 
regarded  as  belonging  to  her  in  the  proper  sense  of  the  term.  The  whole  sum  c«f 
£5000  was  included  in  the  bond  of  provision  as  money  to  be  raised  for  her  behooL 
This  £2000  was  substantially  part  of  her  fortune,  to  be  paid,  in  respect  of  the  marriage, 
to  her  intended  husband  at  a  certain  postponed  perioa.  It  was  tier's  by  her  father  f 
provision,  made  over  by  her,  with  her  father's  consent,  to  her  intended  husband, 
in  consideration  of  the  obligations  on  his  part.  The  husband  forfeited  his  right 
through  the  divorce,  and  his  assignation  only  gave  back  what  he  was  in  kv 
bound  to  restore.  I  am  therefore  of  opinion  that  the  capital  of  this  sum  must,  as 
well  as  the  interest,  be  considered  legally  to  be  the  property  of  Mrs.  Ainslie.  The 
only  alternative  is,  that  the  capital  sum  must  be  considered  as  reverting  to  the  heiis 
of  entail,  which  is  an  alternative  I  do  not  think  we  can  legally  hold. 

3.  The  third  question  relates  to  a  bond  dated  13th  December  1832,  by  which 
Lord  Gray  bound  himself  in  payment  to  Mrs.  Ainslie.  at  the  first  term  after  hii 
death,  of  such  a  sum  as,  with  the  other  sums  given  to  her,  should  make  up  her 
provision  to  three  years'  free  rent  of  the  estates.  The  only  objection,  as  I  under- 
stand, stated  to  tins  bond  was,  that  it  exempted  from  demand  the  son  of  the  granlw. 
John  Master  of  (iray,  and  the  issue  of  his  body,  in  the  event  of  their  succeeding  to 
the  entailed  estates,  and  only  burdened  the  heirs  of  entail  succeeding  on  the  faihnv 
of  these.  This,  it  was  contended,  was  incompetent,  and  the  incompetency,  it  was 
said,  vitiated  the  bond. 

The  point  might  have  been  attended  with  some  difficulty,  except  for  the  dedsioe 
in  the  case  of  Howden  v.  Porterfield  ;  for  it  does  certainly  appear  anomalous  to 
throw  payment  of  a  bond  of  provision  on  a  remote  series  of  heirs  of  entail  excluavelT. 
so  that  the  aliment  of  the  younger  child  might  possibly  come  to  be  provided  by  ao 
heir  of  entail  who  did  not  exist  for  a  century  after  the  child  had  died.  But  the  Vm 
point  was  raised  in  the  case  of  Howden  v.  Porterfield,  and  this  circumstance  was 
found  not  to  destroy  the  validity  of  the  bond,  by  a  judgment  of  this  Court,  affirmed 
by  the  House  of  Lords.  It  is  true  that  the  bond  of  provision  in  that  case  was  soine 
what  different  from  the  bond  in  the  present,  being  a  bond  affecting  the  fee  of  the 
estate,  while  the  present  only  affects  the  rents  and  heirs  of  entail.  But  the  eases 
are  the  same  in  the  essential  point  of  postponement  of  the  prestability  of  the  obliga- 
tion till  after  the  failure  of  an  intermediate  body  of  heirs.  I  consider  the  dettfikm 
in  Howden  v.  Porterfield  to  form  a  precedent  for  the  present  case,  and  on  thisace^^nt 
I  think  we  must  sustain  the  validity  of  the  bond  in  question.  But  I  think  interest 
cannot  be  held  to  run  till  the  death  of  John  Lord  Oray,  without  issue^  on  3l6t 
January  1867,  for  it  was  only  then  that  the  bond  became  legally  exigible. 

Under  this  question  is  raised  the  inquiry,  what  shall  be  the  deductions  to  be 
made  in  ascertaining  the  free  rent  of  the  estate,  three  times  the  amount  of  which 
is  to  measure  the  liability  under  the  bond.  The  deductions  prescribed  by  the  entail 
are  "^  public  burdens,  liferents,  and  interest  of  debts  which  may  affect  the  said  lands 
and  estates." 

(1)  The  public  burdens  to  be  deducted  admit  of  scarcely  any  controversy,  now 
that  it  has  been  explained  that  the  "  assessment  for  protecting  the  river  in  ek«? 
time  "  was  imposed  by  a  public  statute.     Feu-duties,  though  usually  deducted  ia 
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consequence  of  special  enumeration,  cannot  be  called  public  burdens.    No  more  can 
"  abatements  allowed  to  tenants  from  rental." 

(2)  Under  the  head  of  literents  comes  the  annuity  of  £2000  payable  to  the 
[997]  widow  of  Francis  Lord  Gray  under  a  bond  of  annuity,  with  warrant  of  infeft- 
ment,  dated  13th  December  1832.  Though  the  first  payment  of  this  annuity 
seems  not  to  have  been  due  till  the  first  term  after  the  grantor's  death,  I  Consider 
the  liferent  to  have  been  a  burden  on  the  lands  at  the  date  of  his  death,  and  there- 
fore to  be  estimated  in  the  deductions.  But  the  interest  of  the  two  bonds  of  provision 
of  £5000  each  in  favour  of  Mrs.  Ainslie  herself,  and  going  to  make  up  the  very 
amount  for  which  her  provision  is  to  stand,  are  clearly  not  to  be  deducted  ;  and  this 
deduction  was  not  pressed. 

(3)  Lastly  is  to  be  considered  the  interest  of  an  alleged  improvement  debt  incurred 
by  Francis  Lord  Gray,  under  the  Montgomery  Act,  and  alleged  to  amount  to  £26,950, 
Os.  Id.,  being  part  of  a  sum  of  £3  5, 000  charged  on  the  lands  under  an  Act  of  Parliament 
obtained  after  the  death  of  Francis  Lord  Gray,  by  his  son  and  successor,  John  Lord 
Gray.  The  question  raised  is  whether,  at  the  death  of  Francis  Lord  Gray,  which 
is  the  point  of  time  to  be  regarded,  there  lay  against  the  estate  the  interest  of  a  c^ebt 
affecting  the  lands,  in  respect  of  this  improvement  expenditure  1 

I  am  of  opinion  that  this  question  must  be  answered  in  the  negative.  The 
provisions  of  the  Montgomery  Act  do  not  in  any  correct  sense  create  a  debt  affect- 
ing the  lands.  The  lands  are  expressly  protected  against  all  adjudications  for  repay- 
ment of  the  money  expended.  The  whole  result  of  the  expenditure,  if  made  in 
terms  of  the  statute,  is  to  constitute  the  person  expending  it  a  creditor  of  the  suc^ 
ceeding  heirs  for  three-fourths  of  the  amount,  each  neir  bemg  no  further  liable  than 
to  the  extent  of  one-third  of  the  clear  rents  during  his  life.  The  executors  or  assignees 
of  the  proprietor  making  the  expenditure  are  authorised  to  pursue  the  next  suc- 
ceeding heir  for  the  amount  due,  or  such  part  as  falls  on  him,  within  a  year  after 
the  death  of  the  expending  proprietor  ;  and  if  they  fail  to  do  so,  they  are  declared, 
to  the  extent  to  which  they  ought  to  have  made  recovery,  to  have  forfeited  their 
claim  against  the  subsequent  heirs.  There  is  no  provision  for  interest  being  recovered 
on  the  debt  except  in  so  far  as  it  may  become  due  by  any  individual  heir  in  respect 
of  delay  in  the  payment  of  what  falls  on  him.  It  is  thus  not  due  by  the  estate,  but 
due  by  any  individual  heir  for  his  own  default.  I  cannot  therefore  consider  that 
at  the  death  of  Francis  Lord  Gray  there  subsisted  any  ^  interest  of  a  debt  affecting 
the  lands  and  estates ''  in  respect  of  this  improvement  expenditure ;  and  I  think 
no  deduction  can  be  made  from  the  rents  on  this  account,  in  estimating  the  amount 
of  provision  due  to  Mrs.  Ainslie. 

(4)  The  fourth  question  asks  whether,  in  the  event  of  the  present  Baroness 
Gray  being  liable  in  interest  on  these  bonds,  she  has  relief  against  the  executrix 
of  her  predecessor,  Madelina  Lady  Gray,  for  the  two  years  of  the  latter's  posses- 
sion of  the  estate.  It  was  conceded,  as  I  understood,  that  she  was  so  entitled  ; 
and  so  no  discussion  on  this  point  took  place  before  us. 

In  these  circumstances,  the  first  and  second  questions  are  to  be  answered  in 
the  affirmative,  except  that  under  the  first  question  only  £4500  are  to  be  sustained 
as  due.  The  third  question  is  to  be  answered  in  the  affirmative  so  far  as  the  Hability 
is  concerned,  except  that  the  interest  is  to  be  sustained  as  due  only  from  31st  January 
1867.  The  deductions  are  to  be  authorised  as  before  stated.  The  fourth  question 
is  to  be  answered  in  the  affirmative. 

The  following  interlocutor  was  pronounced  : — "  Find  and  declare,  1st,  That 
Margaret  Baroness  (iray,  as  the  heiress  of  entail  in  possession  of  the  estates  of  Gray 
and  Kinfauns,  is  liable  in  payment  to  Sir  William  Stirling  Maxwell,  as  only  sur- 
viving trustee  acting  under  and  in  terms  of  the  bond  of  provision  by  Francis  Lord 
Gray,  in  favour  of  Robert  Smythe  and  others,  dated  13th  December  1832,  of  the 
sura  of  £4500,  part  of  the  sum  of  £5000  contained  in  the  said  bond,  with  interest 
thereon  at  5  per  cent,  per  annum  from  31st  January  18()7  until  paid,  but  that 
she  is  not  liable  in  payment  of  the  sum  of  £500,  the  balance  of  the  said  sum  of  £5000, 
directed  to  be  paid  to  the  heirs  and  assignees  of  Madelina  Gray  :  [998]  Find  and 
declare,  2d,  That  Margaret  Baroness  Gray,  as  heiress  of  entail  in  possession  of  the 
said  estates,  is  liable  in  payment  to  Mrs.  Ainslie  of  the  sum  of  £5000,  contained 
in  bond  of  provision  by  the  said  Francis  Lord  Gray  in  favour  of  John  Master  of 
Gray  and  others,  as  trustees,  dated  7th  April  1834,  assignation  thereof  by  the  said 
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trustees  in  favour  of  Mrs.  Ainslie,  and  bond  of  corroboration  and  disposition  in 
security  thereof  by  John  Lord  Gray  in  her  favour,  with  interest  thereon  at  5  per 
cent,  per  annum  from  Martinmas  1869  until  paid  :  Find,  3d,  That  in  fixing  the 
amount  of  three  years'  free  rents  as  at  Martinmas  1842,  the  sum  of  £609, 16s.  ll}d. 
as  the  amount  of  public  burdens,  and  the  annuity  of  £2000  to  the  widow  of  Francis 
Lord  Gray,  but  no  other  payments,  fall  to  be  deducted  from  the  gross  rental: 
Further,  find  and  declare  that  Margaret  Baroness  Gray,  as  heiress  of  entail  in  posaes- 
sion  of  the  said  entailed  estates,  is  Uable  in  payment  to  Mrs.  Ainslie  of  the  sum  of 
£9680,  6s.  2^.,  under  and  in  terms  of  the  additional  bond  of  provision  by  the  said 
Francis  Lord  Gray  in  her  favour,  dated  13th  December  1832,  being,  with  the  two 
foresaid  sums  of  £5000,  the  amount  of  said  three  years'  free  rents  after  making 
said  deductions,  with  interest  thereon  at  5  per  cent,  per  annum  from  3l6t  January 
1867  until  paid  :  And  find,  4th,  That  the  executrix  of  Madelina  Lady  Gray  is  liable 
in  relief  to  the  said  Baroness  Gray  of  the  interest  on  the  said  sums  of  £4500  and 
£9080,  6b.  2Jd.,  for  the  period  from  31st  January  1867  to  20th  February  1869, 
and  decern." 

DuNDAS  &  Wilson,  C.S.— -Hope  &  Mackay,  W.S.— Agents. 

[Distinguished,  Lord  Lovat  v.  Fraser,  1885,  12  R.  1179.] 


Na  197.  VIU.  Macpuerson,  998.     15  July  1870.     1st  Div.— Sheriff  of 

Mid-Lothian,  M. 

NoBTH  BiiiTisH  Railway  Company,  Petitionei-s  aiid  Apixjllants.- 

Sd  .-tfe/i .  Clark— Keir, 
Frkdeuick  Haynk  Oautkr  (Pendreigh's  Trustee),  llesiwmient.- 

Watson — Trayner. 

Process — Waiver — liailuay  Clauses  Consoluiatian  {Scotland)  Act,  1845,  sec.  1^0- 
Bankrupt,— Section  90  of  the  Railway  Clauses  Consolidation  (Scotland)  Act, 
1845,  provides  that  if,  **  on  demand,"  any  debtor  in  tolls  on  goods  fails  to  pay 
the  same,  the  company  may  detain  and  sell  the  goods,  &c.     A  railway  company 

Eetitioned  the  Sheriff  for  warrant  to  sell,  for  payment  of  tolls,  certain  goods 
elonging  to  a  bankrupt  firm,  and  craved  service  of  the  petition  on  the  trustee 
on  the  firm's  sequestrated  estates.  ' 

Question,  whether  service  on  the  trustee  was  sufficient  "  demand "  within  the 
meaning  of  section  90  of  the  Act. 

Waiver— Preliminary  Plea— Railway  Clauses  Consolidation  {Scotland)  Ad,  1845. 
— In  a  petition  by  a  railway  company  for  warrant  to  sell  goods  in  payment  of 
tolls,  the  Sheriff,  "  under  reservation  of  all  rights  and  pleas  of  parties,  and  of 
consent,"  granted  warrant  of  sale,  and  in  the  same  interlocutor  ordered  condes- 
cendence and  defences.  One  of  the  pleas  stated  by  the  respondent  was,  that  the 
petition  was  incompetent,  no  "  demand,"  in  terms  of  section  90  of  the  Railway 
Clauses  Act,  having  been  made  before  detention  and  sale.  Held  {diss.  Lord  Deas) 
that,  in  the  circumstances,  the  plea  of  incompetency  must  be  held  to  have  been 
waived  by  the  parties  when  they  consented  to  the  warrant  of  sale. 

On  11th  June  18G9  the  North  British  Railway  Company  presented  a  petition 
in  the  Sherifl-court  of  Edinburgh,  setting  forth  that,  on  16th  March  1869,  the 
estates  of  J.  and  G.  Pendreigh,  grain-merchants  in  Edinburgh  and  Leith,  and  mill- 
masters  at  Catcune  Mills,  Gorebridge,  were  sequestrated,  Mr,  Carter,  who  was 
called  as  respondent  in  the  petition,  being  elected  trustee  ;  that,  on  the  same  date, 
the  estates  of  J.  &  G.  [999]  Pendreigh,  brewers  at  Abbeyhill,  Edinburgh,  were 
sequestrated,  Mr.  Carter  being  elected  trustee ;  that  J.  and  G.  Pendreigh,  in  the 
prosecution  of  their  business  as  grain-merchants,  mill-masters,  and  brewers,  fre- 
quently employed  the  petitioners  as  carriers  for  the  conveyance  of  goods,  without 
informing  them  to  wliicli  firm  of  J.  and  G.  Pendreigh  the  goods  respectively  be- 
longed ;  that  at  the  date  of  the  sequestration  the  said  firm,  but  in  what  proportion 
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was  not  known,  were  due  to  the  petitioners  the  sum  of  £852  for  charges  on  goods 
conveyed  ;  that  at  that  date  there  were  in  the  petitioners*  premises  certain  goods 
belonging  to  one  or  other  of  the  said  firms ;  that  the  respondent  had  not  asked 
delivery  of  the  said  goods,  nor  paid  the  carriage  thereon  ;  that  the  petitioners  were 
desirous  of  exercising  the  power  of  sale  conferred  by  the  Railways  Clauses  Consoli- 
dation (Scotland)  Act,  1846,  sec.  90,  which  enacts  that,  "  If  on  demand  any  person 
fail  to  pay  the  tolls  due  in  respect  of  any  carriage  or  goods,  it  shall  be  lawful  for  the 
company  to  detain  and  sell  such  carriage,  or  all  or  any  part  of  such  goods,  or  if  the 
same  shall  have  been  removed  from  the  premises  of  the  company,  to  detain  and  sell 
any  other  carriages  or  goods  within  such  premises,  belonging  to  the  party 
liable  to  pay  such  tolls,  and  out  of  the  monies  arising  from  such  sale  to  retain  the  tolls 
payable  as  aforesaid,  and  all  charges  and  expenses  of  such  detention  and  sale,  render- 
ing the  overplus,  if  any,  of  the  monies  arising  by  such  sale,  and  such  of  the  carriages 
or  goods  as  shall  remain  unsold,  to  the  person  entitled  thereto,  or  it  shall  be  lawful 
for  the  company  to  recover  any  such  tolls  by  action  at  law  ;  "  and  that,  in  the  cir- 
cumstances, it  was  thought  proper  that  a  warrant  of  sale  should  be  obtained.  The 
petitioners  craved  the  Sherifi  "  to  appoint  a  copy  hereof,  and  of  the  deliverance  to 
follow  hereon,  to  be  served  upon  the  respondent,  and  him  to  enter  appearance  therein 
with  the  clerk  of  Court,  if  so  advised,  within  a  certain  short  space  thereafter,  with 
certification  ;  thereafter  to  grant  warrant  to  the  petitioners  to  employ  Robert 
Hogg  Whitten,  auctioneer,  or  any  other  qualified  person,  to  sell  by  public  roup 
the  foresaid  goods,**  &c. 

Service  was  ordered.  Thereafter  the  Sheriff-substitute  pronounced  these 
interlocutors  : — 

"  Edinburgh,  24th  June  1869. — The  Sheriff-substitute  having  resumed  considera- 
tion of  the  petition,  and  heard  parties,  appoints  condescendence  and  defences,  in 
terms  of  the  Sheriff-court  Act ;  and,  under  reservation  of  all  rights  and  pleas  of 
parties,  and  of  consent,  grants  warrant  to  Mr.  Robert  H.  Whitten,  licensed  auctioneer, 
Edinburgh,  to  sell  by  public  roup  the  goods  referred  to  in  the  petition,  and  enumerated 
in  the  inventory  appended  thereto,"  &c. 

"  Edinburgh,  14th  October  1869. — The  Sheriff-substitute,  in  respect  of  the 
procedure  which  has  taken  place  since  the  warrant  of  sale  was  granted,  revives  the 
action,  and  allows  the  condescendence  now  tendered  to  be  received." 

"  Edinburgh,  4th  November  1869. — The  Sheriff-substitute  prorogates  the  term 
for  lodging  defences  till  next  Court  day." 

The  respondent  pleaded,  inter  alia  ; — (4)  The  petitioners  not  having,  before  the 
detention  and  sale,  made  demand  for  the  payment  of  the  tolls,  in  terms  of  section 
90  of  the  statute,  they  are  not  entitled  to  the  privilege  thereby  given,  and  the  petition 
should  be  dismissed.  (5)  A  demand  of  the  sum  of  £852,  2s.  2d.,  as  being  due  by  two 
firms,  and  as  being  made  up  of  two  debts,  is  not  a  demand,  in  the  meaning  of  section 
DO,  of  either  debt 

On  18th  March  1870  the  Sheriff-substitute  (Hallard)  pronounced  this  inter- 
locutor : — "  Having  considered  the  proceedings,  productions,  and  closed  record,  and 
having  heard  counsel  thereon,  finds  it  admitted  that  the  two  firms  of  same  name, 
now  represented  by  the  respondent  as  trustee  [1000]  on  their  sequestrated  estates, 
largely  employed  the  petitioners  in  the  carriage  of  goods  :  Finds,  as  matter  of  infer- 
ence from  the  statements  hinc  inde  in  the  petition  and  closed  record,  that  in  the 
course  of  said  employment  no  distinction  was  made  or  information  given  to  the  peti- 
tioners as  to  the  respective  ownership  of  the  said  two  firms  in  the  goods  so  entrusted 
to  the  petitioners  tor  carriage  along  their  lines  of  railway  :  Finds  that  in  the 
petition,  which  is  the  first  step  of  the  present  proceedings,  a  claim  of  £852,  2s.  2d. 
m  name  of  charges  for  carriage  as  aforesaid  was  made  by  the  petitioners  against  the 
respondent  as  trustee  foresaid,  and  that  judicial  sale  of  the  goods  mentioned  therein 
as  goods  in  the  petitioners'  hands  belonging  to  the  said  two  firms  was  thereafter 
carried  through  of  consent,  and  under  reservation  of  all  rights  and  pleas  of  parties  : 
Finds  that  service  of  said  petition  on  the  respondent,  as  trustee  foresaid,  was  sufficient 
demand  for  payment  of  tolls  due  in  respect  of  said  goods  under  section  90  of  the 
Railway  Glauses  Consolidation  (Scotland)  Act,  1845,  founded  on  by  the  petitioners  : 
Finds,  therefore,  that  the  petition  and  sale  following  thereon  are  valid  procedure 
under  said  enactment  for  recovery  of  the  tolls  claimed  by  the  petitioners  for  carriage 
as  aforesaid  :  But  in  respect  the  amount  so  claimed  is  disputed  by  the  respondent, 
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appoints  the  clause  to  be  enrolled  in  order  that  said  disputed  amount  may  be 
ascertained." 

On  appeal,  the  Sheriff  (Davidson)  pronounced  this  interlocutor  : — "  Recalk  the 
interlocutor  appealed  against :  Finds  that  this  application  of  the  petitioners  is  founded 
on  the  90th  section  of  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845  : 
Finds  that  it  is  not  alleged  in  the  petition  that  a  demand  for  payment  of  tolls  due  by 
the  respondent,  or  by  the  firm  of  J.  and  6.  Pendreigh,  grain-merchants  and  miU> 
masters,  or  by  the  firm  of  J.  and  G.  Pendreigh,  brewers,  on  the  sequestrate  estate  of 
each  of  which  firms  the  respondent  is  trustee,  was  made  by  the  petitioners  prior  to 
the  date  of  the  petition,  or  the  date  of  the  warrant  of  sale,  granted  under  it  of  consent, 
and  under  reservation  of  the  rights  and  pleas  of  parties  :  Finds  that  no  such  demand 
was  made  :  Therefore  finds  that  the  petitioners  w^ere  not  entitled  to  sell  the  goods 
belonging  to  the  respondent  as  trustee  aforesaid  :  Dismisses  the  petition  :  Ordains 
the  clerk  of  Court  to  pay  over  to  the  respondent  the  sum  of  £397,  7s.  lOd.,  consigned 
in  the  process  :  Finds  the  respondent  entitled  to  expenses ;  appoints  an  account 
thereof  to  be  lodged  for  taxation,  and  remits,"  &c. 

The  petitioners  appealed,  and  argued,  that  the  requirement  of  the  statute  was 
sufficiently  met  by  the  demand  in  the  petition,  and  that,  at  all  events,  the  plea  cf 
want  of  demand  had  been  waived  when  warrant  of  sale  was  grant-ed  of  consent* 

At  advising, — 

Lord  President. — At  common  law  the  railway  company,  as  carriers,  would 
have  been  entitled  to  retain  the  goods  till  the  carriage  or  t-oll  applicable  to  these 
goods  was  paid.  That  is  the  common  law  right  of  retention  belonging  to  every 
carrier ;  but  two  novelties  are  introduced  by  this  section  of  the  statute  :  (1)  they 
may  retain  goods  for  payment  of  tolls  upon  other  goods ;  and  (2)  if  on  demand 
the  debtor  fails  to  pay,  the  company  have  power  to  sell  the  goods.  By  this  latter 
provision,  the  passive  security  of  retention  is  turned  into  the  active  title  of  a  pledge, 
with  a  power  of  sale.  This  is  a  very  important  privilege  of  railway''  companies, 
and,  to  avail  themselves  of  it,  it  is  indispensable  that  they  should  comply  precisely 
with  the  conditions  upon  which  it  is  conferred.  Unless  there  is  a  demand  and  failure 
to  pay,  they  cannot  sell.  That  is  the  condition  necessary  to  let  in  their  title.  It 
is  not,  however,  provided  that  this  demand  shall  be  made  in  any  particular  way, 
or  that  the  demand  must  precede  the  sale  by  any  specified  time,  or  that  the  failure 
to  pay  is  to  be  ascertained  in  any  particular  way — simply  that  there  shall  be  a  demand, 
followed  by  no  response.  [lOOlJ  Now,  one  of  the  questions  here  raised  is,  whether 
there  was  a  demand  made — whether,  before  the  company  sold  the  goods,  there  was 
a  demand  on  the  party  who  was  debtor  in  the  tolls,  and  a  failure  by  him  to  pay. 
The  Sheriff  has  found,  *"  it  is  not  alleged  in  the  petition  that  a  demand  for  payment 
of  tolls  due  by  the  respondent,  or  by  the  firm  of  J.  and  G.  Pendreigh,  grain-mer- 
chants and  mill-masters,  or  by  the  firm  of  J.  and  G.  Pendreigh,  brewers,  on  the 
sequestrated  estates  of  each  of  which  firms  the  respondent  is  trustee,  was  made  by 
the  petitioners  prior  to  the  date  of  the  petition  or  the  date  of  the  warrant  of  sale/ 
and  finds  that  no  such  demand  was  mside.  It  is  clear  that  if  without  any  judicial 
proceedings  the  company  sell  the  goods,  without  any  demand,  or  after  an  imperfect 
demand,  their  proceedings  will  be  null,  and  the  effect  of  the  conversion  of  the  goods 
into  money  will  be  that  they  will  lose  their  power  over  them,  and  the  money  will 
belong  to  the  debtor.  But  here  there  was  a  judicial  proceeding  not  contemplated 
by  the  statute,  but  quite  judicious  and  proper ;  for  though  a  railway  company 
may  proceed  to  sell  without  any  warrant  except  that  of  the  statute,  it  is  much  more 
regular  to  get  a  warrant  from  the  Judge  Ordinary,  in  respect  of  the  occurrence 
of  the  case  contemplated  in  the  90th  section  of  the  Act.  This  is  what  the  company 
did.  The  original  debtors  were  bankrupt,  and  their  estates  were  in  the  hands  of 
the  respondent  as  trustee.  The  estate,  therefore,  was  the  debtor,  but  it  could  only 
pay  a  dividend  on  the  claim.  That  peculiar  relation  of  the  railway  company  to  tht^ 
debtor  may  have  some  effect  in  determining  what  kind  of  demand  will  be  sufficient 
in  the  circumstances.  The  trustee's  only  interest  was  as  to  the  goods  bek>ngisg 
to  the  bankrupt,  which  he  might  have  if  he  thought  it  worth  while  to  pay  the  fuJl 
debt  for  tolls. .  If  not,  the  railway  company  would  be  left  to  sell  the  goods,  and  pay 
themselves  out  of  the  price,  if  they  could,  and  if  they  could  not,  then  they  would 
rank  on  the  estate  for  the  balance.  The  railway  company  presented  this  petition, 
and  asked  the  Sheriff  to  order  service  on  the  respondent,  and  it  is  contended  that 
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that  was  a  demand  on  the  trustee.  There  is  a  good  deal  to  be  said  for  that  view, 
in  the  circumstances.  All  the  trustee  really  required  was  sufficient  notice,  and  it 
appears  to  me  that  it  might  be  contended  that  sufficient  notice  that  a  proceeding 
was  to  be  taken  against  the  goods  of  the  bankrupts  was  equivalent  to  a  demand 
on  the  trustee  to  pay  the  debt  if  he  thought  it  expedient,  instead  of  allowing  the 
^oods  to  be  sold.  A  demand  on  a  solvent  debtor  would  have  been  in  a  difEerent 
position,  but  a  demand  on  the  trustee  amounted  to  nothing  else  than  a  notice  to 
pay  if  he  thought  fit.  All  I  shall  say  is,  that  I  am  inclined  to  think  that  there  was 
here  sufficient  notice. 

But  it  is  not  necessary,  and  probably  not  desirable,  to  rest  on  that  view  of  the 
BufHciency  of  the  demand,  for  there  is  another  reason  for  altering  the  judgment 
of  the  SherifE,  and  returning  to  that  of  the  Sheriff-substitute.  This  at  least  may 
be  safely  said,  that  if  that  was  not  a  sufficient  demand  under  the  90th  section  of  the 
Act,  it  was  at  least  very  reasonable  and  natural  that  both  parties  should  deal  with 
it  as  if  it  were,  and  that  is  what  they  did  ;  and  if  so,  we  cannot  let  them  now  resile 
from  that,  and  maintain  that  that  was  a  bad  demand.  When  the  trustee  came 
into  Court,  he  was  called  on,  as  every  defender  is,  to  state  his  defence,  and  that 
must  have  been  done  on  the  24th  of  June,  because  otherwise  neither  of  the  parties 
nor  the  Sheriff  could  have  done  his  duty  under  the  statute.  The  defence  having 
been  stated,  the  Sheriff  ordered  a  record  to  be  made  up,  and  then  and  there  ^  appoints 
a  condescendence  and  defences,"  and,  ''  under  reservation  of  all  rights  and  pleas 
of  parties,  and  of  consent,  grants  warrant,"  &c.  The  question  comes  to  be,  what 
is  the  effect  to  be  given  to  these  words,  **  under  reservation  of  all  rights  and  pleas  of 
parties "  1  The  chief  plea  which  the  respondent  now  seeks  to  maintain  is  the  fourth, 
viz.  that  "  the  petitioners  not  having,  before  the  detention  and  sale,  made  demand 
for  the  payment  of  the  tolls,  in  terms  of  section  90  of  the  statute,  they  are  not  entitled 
to  the  privilege  thereby  given,  and  the  petition  should  be  dismissed."  Now,  was 
that  plea  stated  as  part  of  the  defences  on  24th  June  1  If  not,  and  if  the  trustee 
at  the  same  time  consented  to  the  sale,  is  it  possible  now  to  allow  him  to  say  that 
the  sale  was  illegal,  because  it  was  not  preceded  by  a  demand  under  section  90  of  the 
statute  I  But  could  it  have  been  stated  on  the  24th  of  June  1  Certainly  not  at 
[1002]  that  date,  because  it  would  have  been  totally  inapplicable  to  the  state  of  the 
facts  then,  when  no  sale  had  taken  place.  But  it  is  said  that,  though  that  plea 
could  not  then  be  stated,  another  could.  Now,  1  put  this  question — If  that  had 
been  stated  as  part  of  the  defence,  is  it  conceivable  that  the  railway  company  would 
have  gone  to  a  sale,  when  they  had  nothing  to  do  but  there  and  then  make  their 
demand,  and  purify  the  whole  conditions  of  section  90  1  Now,  if  that  plea  was 
not  stated,  see  what  is  the  position  of  parties.  The  respondent  comes  into  Court, 
knowing  this  objection,  ana,  bottling  it  up,  consents  to  a  warrant  of  sale,  so  as  to 
destroy  the  railway  company's  security.  Is  it  possible  to  allow  effect  to  such  a 
proceeding  1  Either  the  respondent  knew  of  this  objection,  or  he  did  not.  If  he 
did  not  know,  he  cannot  be  allowed  to  state  it  now.  If  he  did  know,  it  was  not 
honest  to  suppress  it  till  now.  1  should  be  sorry  to  say  that  such  was  his  intention. 
1  believe  it  never  occurred  to  his  mind.  The  fair  meaning  of  the  arrangement 
made  on  24th  June  is,  that  both  parties  conceived  they  had  sufficiently  complied 
with  the  requirements  of  the  90th  section  ;  but  as  they  were  not  agreed  as  to  the 
amount  of  the  tolls,  they  consented  to  a  sale,  reserving  their  rights  and  pleas — i,e, 
reserving  the  question  what  amount  the  railway  company  was  entitled  to.  1  am 
of  opinion,  therefore,  that  the  ground  taken  by  the  Sheriff  is  not  admissible,  and 
that  the  true  view  is  that  of  the  Sheriff-substitute. 

No  doubt  there  is  another  plea  which  must  be  considered  here — the  first  branch 
of  the  respondent's  fifth  plea,  viz.  that  a  demand  of  £852,  as  being  due  by  two  firms, 
and  as  being  made  up  of  two  debts,  is  not  a  demand,  in  the  meaning  of  section  90, 
of  either  debt.  Assuming  that  there  was  here  a  good  demand,  the  question  may 
still  be  raised,  whether  or  not  it  was  necessary  for  the  railway  company  to  distinguish 
between  their  two  debtors  and  two  debts.  But  1  do  not  think  that  is  a  good  objec- 
tion in  the  circumstances  of  this  case.  In  the  case  of  Field  v.  The  Newport  Railway 
Company  *  the  demand  was  bad,  because  it  embraced  a  debt  for  which  the  railway 
company  were  not  entitled  to  sell,  as  well  as  one  for  which  they  were.     That  is  not 

*  Field  V.  Newport  Railway  Co..  3  H.  and  N.  409,-27  L.  J.  Exch.  390. 
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the  case  here.  There  is  no  possibility  of  distinguishing  between  the  goods  of  the 
two  companies,  or  the  tolls  due  by  each,  and  nothing  to  the  effect  that  the  calcula- 
tion is  inaccurate  is  suggested  by  the  respondent.  That  being  so,  I  think  the  demand, 
if  unobjectionable  otherwise,  was  a  perfectly  good  demand,  and  all  the  more  clearly 
so  because  of  the  sequestrations,  and  the  fact  that  there  is  the  same  trustee  in  both. 
But  supposing  that  there  had  been  no  sequestration,  that  both  companies  were 
solvent,  and  that  the  railway  company  had  given  notice  to  both  of  the  aggregate 
debt,  representing  it  as  such,  would  not  that  have  been  a  good  demand  under  section 
90  1    I  think  it  would,  and  a  fortiori  is  it  so  in  the  circumstances  of  this  case. 

The  result  I  come  to  is  that  we  should  recall  the  interlocutor  of  the  Sherif, 
and  afHrm  the  judgment  of  the  SheriE-substitute. 

Lord  Deas. — The  question  which  the  Sheriff-substitute  and  the  Sheriff  haie 
decided  is  one  of  general  importance,  viz.  whether,  in  order  to  entitle  a  railway 
company  to  apply  for  a  warrant  of  sale  under  the  statute  founded  on,  there  must  be  a 
previous  demand  for  payment,  or  whether  the  application  for  a  warrant  of  sale  implies 
a  demand  for  payment  which  is  of  itself  sufficient  1 

I  am  of  opinion,  with  the  Sheriff,  that  there  must  be  a  previous  demand  for 
payment. 

I  do  not  say  that  where  the  business  of  two  firms  is  mixed  up,  as  here,  a  demand 
on  the  trustee  on  both  estates  for  the  gross  sum  due  would  not  be  sufficient.  But 
here  there  was  no  previous  demand  at  all ;  and,  without  such  a  demand,  the  railway 
company  were  not,  in  my  opinion,  entitled  either  to  sell  at  their  own  hand,  or  to 
apply  for  a  warrant  to  sell. 

The  statute  gives  a  great  power  which  the  common  law  does  not.  A  statutoiy 
privilege  is  given,  under  a  statutory  condition,  and  that  condition  must  be  strictly 
fulfilled.  It  is  only  **  if  on  demana  any  person  fail  to  pay  "  that  the  company  are 
to  be  entitled  to  sell.  The  question  is,  where  the  Sheriff  puts  it  [1003]  when  he 
says  *"  were  they  at  the  date  of  the  application  entitled  to  get  the  warrant "  1  I 
am  humbly  of  opinion  that  that  is  the  real  question  to  be  answered.  The  petition 
must  proceed  on  the  footing  that,  before  it  was  presented,  the  debtors  had  failed  to 
comply  with  the  demand  for  payment.  Supposing  that,  on  the  petition  being  served, 
the  deotors  had  instantly  lodged  answers  stating  that  no  demand  for  payment  had 
been  made,  and  at  same  time  consigned  or  paid  the  money,  the  petition  must,  I 
apprehend,  have  been  refused,  with  expenses.  Has  the  company  any  right  to  bring 
parties  into  Court  on  such  a  f ootins  1  It  is  no  light  thing  for  mercantile  debtors  to 
have  such  a  petition  served  upon  them  personally,  or  at  their  place  of  business,  by 
judicial  authority,  and  are  they  to  be  subjected  to  such  procedure  without  the 
statutory  opportunity  of  complying  extrajudicially  with  a  demand  for  payment? 
The  statutory  penalty,  in  place  of  being  that  the  goods  should  be  sold  at  the  raOway 
station,  might  have  been  that  the  goods  of  the  debtors,  wheresoever  found,  were 
to  be  poinded,  or  that  the  debtors  themselves  w^ere  to  be  fined  or  imprisoned.  The 
difference  of  penalty  would  have  made  no  difference  to  the  question  here  raised. 
After  full  consideration,  I  am  of  opinion  that  the  railway  company  came  into  Court 
without  having  done  what  was  necessary  to  entitle  them  to  come  into  Court,  and, 
therefore,  that  their  petition  fell  to  be  refused. 

If  that  be  so,  the  only  remaining  question  is,  whether  the  mutual  consent  that 
there  should  be  a  sale  "  under  reservation  of  all  rights  and  pleas  of  parties,"  implies 
a  waiver  on  the  part  of  the  debtors,  of  what  was  and  is  really  their  main  plea, — that 
the  petition  was  incompetent  without  being  preceded  by  a  demand  for  payment  I 

I  think  to  exclude  that  plea  on  such  a  ground  would  be  inconsistent  with  the 
very  terms  of  the  reservation,  and  with  all  we  see  in  the  record,  as  well  as  with  the 
good  faith  of  the  arrangement.  The  plea  now  said  to  have  been  waived  was  un- 
questionably not  only  stated  in  the  record,  but  was  the  plea  mainly  relied  on  and 
argued  throughout  in  the  Sheriff-court,  without  the  suggestion  having  once  been 
made  that  it  had  been  waived  or  was  barred  by  the  conditional  consent  given  to  a 
sale.  The  interlocutors  and  notes  of  the  Sheriff-substitute  and  Sheriff  make  that 
quite  clear.  Nor  was  any  such  suggestion  made  from  the  bar  in  this  Court  till  it 
was  mooted  from  the  bench,  and  tardily  taken  up  by  counsel  in  the  course  of  the 
argument. 

No  question  turned  in  tho  inferior  Court  on  whether  the  whole  debt  was  due 
in  respect  of  counter  claims  or  otherwise.     In  the  end  of  the  Sheriff-substitute's 
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note  he  says, — "  No  argument  was  addressed  to  the  SherifEnsubstitute  on  the  counter 
claims  set  forth  in  article  third  of  the  respondent's  statement,  claims  which  are 
met  in  detail  in  the  petitioners'  answer.  No  finding,  therefore,  on  this  subject  is 
contained  in  the  foregoing  interlocutor, '^ — distinctly  implying  that  he  had  dealt 
with  the  whole  questions  raised, — ^the  whole  ""  rights  and  pleas  of  parties,"  which 
had  been  reserved  by  the  interlocutor  of  24th  June  1869,  authorising  a  sale  by  mutual 
consent.    The  Sheriff's  interlocutor  and  note  are  equally  explicit. 

I  cannot  therefore  concur  in  the  judgment  proposed  by  your  Lordship. 

I  believe  the  explanation  of  the  whole  matter  to  be  that  both  parties  were  equally 
confident  in  the  success  of  their  pleas,  and  perilled  the  result  on  that  success  accord- 
ingly. The  advisers  of  the  railway  company  had  committed  themselves  to  the 
competency  and  regularity  of  the  procedure  they  had  adopted,  and  although  the 
expense  thus  incurred  could  not  have  been  great  at  the  date  of  the  interlocutor 
embodying  the  reservation,  we  know  by  experience  how  unwilling  professional 
agents  often  are  to  do  or  admit  anything  implying  that  they  have  erred  in  incurring 
such  expense,  and  how  over-sanguine  views  on  both  sides  often  lead  to  ultimate 
results  and  expenses  incommensurate  with  the  amount  for  which  the  dispute  might 
originally  have  been  settled. 

Lord  Ardbollan. — I  have  a  clear  opinion  on  the  first  question.  I  think  there 
is  no  good  objection  on  the  ground  that  the  demand  was  made  against  Garter  as 
trustee  on  the  two  sequestra  ted  estates.  If  there  had  been  one  sequestration,  but 
the  two  companies,  I  think  that  the  railway  company,  having  no  [1004]  means  of 
knowing  to  which  of  the  two  estates  the  goods  were  sent,  might  have  made  a  demand 
against  both  the  companies. 

The  second  Question,  whether,  there  having  been  no  demand  prior  to  the 
presentation  of  tnis  petition,  the  demand  for  a  warrant  contained  in  the  petition 
itself  is  a  **  demand  before  failure  to  pay,"  in  the  sense  of  the  statute,  is  a  point  of 
some  difficulty.  Under  the  90th  section  of  the  statute  there  must  be  a  failure  to 
pay  on  demand.  Unless  there  has  been  such  failure  on  a  previous  demand  to  pay, 
there  can  be  no  sale.  Although  the  statute  does  not  require  judicial  sanction  to 
carrying  through  the  sale,  it  was  proper  to  apply  for  it  if  the  railway  company 
thought  fit.  But  I  think  that  a  party  cannot,  by  applying  for  a  warrant  to  sell, 
alter  his  position  as  to  the  right  to  demand  the  tolls  ;  and  if  he  had  no  right  to  sell 
until  failure  to  pay  on  demand,  he  had  no  right  to  get  a  warrant  of  sale,  unless 
there  had  first  been  a  failure  to  pay  on  demand.  If  there  is  no  demand,  there  is  no 
failure,  and  if  there  is  no  failure,  there  cannot  competently  be  a  petition  for  a  warrant 
of  sale.  I  think,  therefore,  that  it  would  not  have  been  competent  for  the  railway 
company  to  sell  without  having  made  a  demand,  and  without  instructing  the  failure  to 
pay  on  tnat  demand,  and  therefore  that  it  was  not  competent  to  crave  judicial  authority 
to  sell  without  instructing  the  demand  and  the  failure.  Further,  even  if  we  get 
over  that  difficulty,  and  look  at  the  petition  to  see  if  it  contains  a  demand  for  pay- 
ment, then  I  think  that  the  petition  itself  does  not  contain  a  demand  to  pay  ;  it 
only  requires  the  respondent  to  enter  appearance,  and  then  craves  warrant  of  sale. 
The  thing  craved  is  a  warrant  to  sell,  and  the  only  thing  set  forth  as  justifying 
that  warrant  is,  not  failure  to  pay,  but  failure  to  enter  appearance.  No  4oubt  that 
is  a  very  strict  construction  of  the  statute,  but  the  statute  confers  a  right  of  a  serious 
character,  a  right  of  distress,  and  the  foundation  of  that  right  must  rest  on  clear 
grounds. 

Holding  that  opinion,  I  next  come  to  the  question  whether  the  objection  to 
the  competency  of  the  petition,  that,  when  it  was  presented,  there  had  been  no 
failure  to  pay  on  demand,  was  or  was  not  waived  when  the  warrant  of  sale  was 
granted  of  consent  on  24th  June.  The  respondent's  plea  on  that  point  is  the  fourth 
plea  on  record.  Now,  if  that  really  was,  as  has  been  suggested,  intended  from  the 
first  to  set  forth  the  ground  of  resistance  to  this  application  by  the  company,  is  it 
credible  or  conceivable  that  the  railway  company,  in  the  face  of  that  plea,  consented 
to  a  sale  of  the  goods,  thereby  losing  their  whole  security  1  I  do  not  think  it  is.  Why 
should  they  do  so  1  Tliey  might  have  made  the  demand  then  and  there,  and  after 
doing  so  have  sold  under  the  statute.  I  cannot  read  the  interlocutor  of  24th  June, 
granting  warrant  of  sale  of  consent,  and  under  reservation  of  the  pleas  of  parties, 
as  meaning  under  reservation  of  the  plea  that  the  petition  was  null  and  void  because 
no  demand  had  been  made.     It  is  important  to  observe  the  time  when  this  matter 
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was  discussed.  The  warrant  to  sell  was  granted  on  24th  June.  On  14th  October 
the  Sherifi-substitute,  ""  in  respect  of  the  procedure  which  has  t^ken  plac«  since 
the  warrant  of  sale  was  granted,  revives  the  action,  and  allows  the  condescendence 
now  tendered  to  be  received."  At  this  time,  then,  comes  the  condescendence  and 
answers,  and  there  is  no  doubt  that  before  the  Sheriff-substitute  and  the  Sherif 
the  pleas  of  parties  were  argued,  but  I  see  no  fair  ground  for  inferring  that  thii 
plea  of  the  incompetency  or  illegality  of  the  petition  was  ever  urged,  or  even  suggested, 
when  the  warrant  of  sale  was  granted,  or  that  it  was,  or  could  be  intended  u>  be 
reserved.  As  matter  of  belief,  I  do  not  believe  that  the  warrant  was  granted  oi 
consent  under  a  reservation  intended  to  include  this  plea  ;  and  therefore  I  think 
we  must  hold  it  to  have  been  waived. 

Lord  Kinloch. — I  am  of  the  same  opinion  with  your  Lordship  in  the  chAir. 
If  the  determination  of  this  case  depended  on  the  question  whether  the  petitbo 
was  a  demand  in  the  sense  of  the  statute,  I  should  be  inclined  to  say  that  it  was. 
The  object  of  the  statute  was  to  ensure  that  the  goods  of  the  debtor  should  not  be 
sold  until  he  had  an  opportunity  of  paying  the  debt,  and  accordingly  the  statute 
required  a  demand  before  sale.  But  that  was  all  which  the  statute  required.  It 
did  not  require  a  demand  before  judicial  proceedings  were  instituted.  One  can 
conceive  many  judicial  proceedings  which  in  themselves  would  involve  a  [1005]  demaid 
for  payment.  Suppose  the  case  of  a  petitory  action  for  the  debt,  with  conclusioiii 
for  payment,  and  a  further  conclusion  for  warrant  of  sale  for  the  amount  to  be 
found  due,  can  there  be  any  doubt  that  the  service  of  such  a  summons  wouid  be 
a  demand  for  payment  of  the  debt  'i  Here  the  parties  were  in  a  peculiar  poskkm. 
The  Pendreighs  had  become  bankrupt,  and  their  estates  were  sequestrat^  It 
is  absurd  to  suppose  that  a  demand  for  payment  should  have  been  made  again^t 
the  Pendreighs.  It  is  said  that  the  demand  should  have  been  made  against  the 
trustee,  and  in  a  certain  sense  that  may  be  true :  but  the  trustee  was  in  no  way  liable 
for  the  debt,  and  all  that  was  necessary  as  regards  the  trustee  was  to  give  him  noike 
that  the  goods  were  held  in  security,  and  would  be  sold,  unless  the  charges  upmi 
them  were  paid.  This  notice,  which  as  regards  the  trustee  was  the  only  possibk 
demand,  was,  I  think,  sufficiently  made  by  the  petition. 

But  I  agree  in  thinking  that  it  is  unnecessary  to  decide  that  question,  for  I  concor 
in  holding  that  the  arrangement  for  the  sale  of  the  goods  imported  a  waiver  of  tbe 
plea  that  the  petition  was  incompetent.  The  arrangement  was  made  before  an? 
order  for  a  condescendence  ;  and  in  reserving  the  rights  and  pleas  of  the  parties  I 
conceive  the  rights  and  pleas  intended  to  be  reserved  to  have  been  exclusively  those 
relative  to  the  respective  claims  on  the  price  of  the  goods.  There  could,  T  think, 
have  been  nothing  else  in  the  minds  of  the  parties  when  the  warrant  of  sale  w»£ 
granted.  It  is  impossible  to  believe  that  the  railway  company  consented  to  their  tieo 
being  destroyed,  if  the  existing  petition  should  be  held  incompetent.  Yet  this  is  what 
is  now  argued  against  them,  and  what  the  interlocutor  of  the  Sheriff  assumes.  He  not 
merely  dismisses  the  petition  as  incompetent  (which  would  have  left  room  for  another). 
but  he  orders  the  money  to  be  paid  over  to  the  trustee,  which  just  amounts  to  a  finding 
that  the  company  have  no  longer  any  right  of  lien.  Suppose  the  petition  had  been 
dismissed  without  a  sale  having  been  consented  to,  the  lien  of  the  railway  compaaj 
would  have  remained  intact,  and  they  might  have  presented  another  petition  to 
which  no  objection  could  have  been  stated  on  the  ground  of  want  of  demand.  Is  it. 
then,  conceivable  that  they  agreed  that,  if  their  petition  were  found  to  be  incom- 
petent, their  lien  should  be  hold  at  an  end  ]  I  cannot  imagine  their  doing  so.  Wb»t 
the  parties  meant  was  simply  this,  that  the  sale  should  be  wirried  through,  and  that 
the  same  questions  should  arise  with  regard  to  the  proceeds  of  the  goods  sold,  under 
jjanction  of  the  Court,  as  would  have  arisen  had  a  sale  taken  plice  out  of  Court.  In 
other  words,  nothing  was  reserved  but  the  rights  and  pleas  of  the  parties  as  to  the 
merits  of  the  case.  I  agree  with  your  Lordship  in  thinking  that  this  view  of  the 
conduct  of  the  parties  is  sufficient  for  the  determination  of  the  present  case. 

This  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  of  the  Sheriff 
of  date  11th  April  1870  :  Further,  recall  the  interlocutor  of  the  Sheriif-substitate  u£ 
18th  March  1870,  in  so  far  as  it  finds  that  service  of  said  petition  on  the  respondent, 
as  trustee  foresaid,  was  sufficient  demand  for  payment  of  tolls  due  in  respect  of  said 
goods  under  sec.  90  of  the  Railways  Clauses  Consolidation  Act,  1845  ;  and,  in  lieu 
thereof,  find  that  service  of  said  petition  on  the  respondent,  as  trustee  foresitid. 
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was  by  both  parties,  when  they  consented  to  warrant  of  sale  being  granted  by  the 
Sheriff,  held  and  taken  to  be  a  sufficient  demand  for  payment  of  tolls  due  in  respect 
of  said  goods  under  sec.  90  of  the  Railway  Clauses  Consolidation  Act,  1845  :  Quoad 
ultra  adhere  to  the  said  interlocutor  of  the  Sheriff-substitute,  and  remit  to  the 
Sheriff  to  proceed  further  as  shall  be  just,  reserving  all  questions  of  expenses  in  the 
inferior  Court,  and  decern  :  Find  the  appellants  entitled  to  expenses  in  this  Court ; 
allow,"  &o. 

Dalmahoy  &  Cowan,  W.S.-— Waddell  &  M*Intosh,  W.S.— Agents. 

[Commented  upon,  Caledonian  Railway  Co.  v.  Guild,  1873, 1  R.  198.  Referred  to, 
Peebles  &  Son  v.  Caledonian  Railway  Co.,  1875,  2  R.  346.  Held  inapplicable.  High- 
land Railway  Co.  v.  Jackson,  187G,  3  R.  850.] 


No.  198.  VIII.  Macpherson,    1006.     15    July    1870.     2d   Div.— Lord 

Mure,  I. 

Thomas  Dall,  Pursuer.— fifoZ.-ffen.  Clark— H.  Smith. 
James  Drummond,  Defender.— J.  Marshall— Maclean. 

Bankrupt — Trustee,  Confirmation  of — Private  Trust — Trustee's  Commission — 
Retention. — Held  (1)  that  a  trustee,  under  a  private  trust  for  behoof  of  creditors, 
which  had  been  superseded  by  a  sequestration,  was  entitled  to  commission  for 
managing  the  estate  down  to  the  date  of  the  confirmation  of  the  trustee  in  the 
sequestration  ;  but  (2)  that  after  that  date  the  trustee  under  the  private  trust- 
deed  was  not  entitled  to  retain  the  estate  in  security  of  his  claim. 

In  September  1867  William  Moreland,  carter  and  contractor,  Edinburgh, 
executed  a  private  trust-deed  conveying  his  whole  estates  to  Thomas  Doll,  accountant 
in  Edinburgh,  for  behoof  of  his  creditors.  In  November  1867  Moreland 's  estates 
were  sequestrated,  and  the  defender  Drummond,  accountant  in  Edinburgh,  was 
elected  trustee.  No  interim  factor  was  appointed,  and  Drummond's  election  was 
not  confirmed  until  23d  December  1867,  On  26th  December  Dall  offered  to 
hand  over  the  estate  to  Drummond  on  being  paid  a  balance  due  to  him  on  his  account- 
current  with  the  estate,  and  his  commission.  Drummond  refused  these  terms, 
and  Dall  continued  to  intromit  to  some  extent  with  the  estate  till  March  1868. 
In  an  action  by  Dall  for  the  balance  due  on  the  account-current,  and  for  commission. 
— held  (1)  that  no  interim  factor  having  been  appointed,  the  pursuer  was  entitled 
to  carry  on  the  management  of  the  bankrupt  estate,  and  to  commission  on  his 
intromissions  till  the  date  of  the  defender's  confirmation  as  trustee  in  the  sequestra- 
tion ;  but  (2)  that  after  the  defender's  confirmation  he  was  not  entitled  to  retain 
the  estate  in  security  of  his  claims  against  it,  and  was  therefore  not  entitled  to  com- 
mission subsequent  to  that  date. 

John  Whitehead,  S.S.C— Thomas  Wallace,  S.S.C— Agents. 


No.  199.  VIII.  Macpherson,   1006.     16   July    1870.     1st  Div.—Lord 

Ormidale,  B. 

John  Gold,  Su&pendev.— Millar— Burnet. 
Jastps  Hoitldsworth,  Respondent.— iSoi.-€^m.  Clark— M on creiff. 

Lease — Violation  of  Prohibition — Penalty. — A  proprietor  granted  a  lease  for  999 
years  of  a  piece  of  ground,  the  tenant  being  taken  bound  to  erect  dwelling-houses 
thereon,  and  being  prohibited  "  from  keeping  a  public-house,  or  selling  liquor 
of  any  kind,  at  any  time  during  this  lease,  without  a  special  yearly  licence  from 
the  landlord,  **  otherways  to  pay  £10  sterling  of  additional  rent  for  each  time  they 
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shall  be  found  guilty  "  of  infringing  the  prohibition.  Held  that  the  prohibition 
was  absolute,  and  that  the  tenant  had  not  the  option  of  contraTening  the  same 
on  payment  of  £10  additional  rent. 

In  Juno  1815  Sir  J.  S.  Denham,  the  proprietor  of  Coltneas,  granted  t^  Janet 
Wilson,  her  heirs  and  assignees,  a  tack  of  a  small  piece  of  ground  in  the  parish  of 
Cambusnethan,  for  a  period  of  999  years,  for  the  yearly  rent  of  £2,  138.  4d.,  payabfe 
to  Sir  J.  S.  Denham,  his  heirs  and  successors,  a  like  sum  of  additional  rent  being 
stipulated  "  for  the  first  year's  possession,  at  the  entry  or  succession  of  erery  heir 
to  the  said  subject ;  and  one  full  year's  additional  rent  of  the  said  subjects,  acoordisg 
to  the  value  thereof,  for  the  first  year's  possession  of  every  assignee  or  ringqUr 
successor,  or  of  him  whose  tack  or  other  right  shall  exceed  the  period  of  nineteen 
years." 

Wilson  was  taken  bound  to  erect  dwelling-houses  on  the  ground,  and  the  deed 
contained  this  clause  : — **  Declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  that  the  said  Janet  Wilson  and  her  foresaids  are  hereby  prohibited  and 
debarred  and  discharged  from  keeping  a  [1007]  public-house,  or  selling  liquor  el  any 
kind,  at  any  time  during  this  lease,  without  a  special  licence  or  authority  in  writing, 
from  year  to  year,  from  the  said  General  Sir  James  Stewart  Denham,  Baronet, 
or  his  foresaids,  for  that  purpose,  otherways  to  pay  £10  sterling  of  additional  reat 
for  each  time  they  shall  be  found  guilty  of  keeping  such  house,  or  selling  any  kind 
of  liquor,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  which  may  occur 
thereafter,  with  interest  thereof  after  said  term,  and  a  fifth  part  further  of  additional 
penalty  in  case  of  failure." 

In  December  1869  the  respondent,  present  proprietor  of  Goltness,  obtained  in 
absence  an  interdict  against  the  complainer  Gold,  now  in  right  of  the  t^ck  as  tenant, 
keeping  a  public-house  within  the  premises. 

Gold  suspended,  and  pleaded ; — (2)  According  to  the  true  meaning  and  constrae- 
tion  of  the  said  clause,  the  lessee  is  entitled  to  keep  a  public-house,  if  he  chooses  to 
do  so,  and  obtains  the  necessary  licence  from  the  authorities,  on  paying  the  additional 
rent  stipulated. 

The  respondent  pleaded  ; — (2)  On  a  sound  construction  of  the  clause  of  the  tack 
quoted  in  tne  second  reason  of  suspension,  the  prohibition  therein  set  forth  is  an 
absolute  prohibition  against  keeping  a  pubUc-house,  or  selUng  liquor  of  any  kind, 
without  special  licence  from  the  lessor  ;  the  £10  additional  rent  therein  stipulated 
is  a  penalty  for  each  infringement  of  the  said  prohibition ;  and,  under  tne  said 
clause,  the  suspender  has  not  the  option  of  contravening  the  prohibition  on  payment 
of  £10  additional  rent. 

The  Lord  Ordinarv  pronounced  this  interlocutor  : — "  Sustains  the  second  pica 
in  law  for  the  respondent,  and  in  respect  thereof  repels  the  reasons  of  suspensioo : 
Finds  the  letters  and  charge  orderly  proceeded,  and  decerns :  Finds  the  respondent 
entitled  to  expenses  ;  allows  an  account,"  &c.  * 

*  "  Note. — The  only  question  that  was  discussed-  before  the  Lord  Ordinaiy. 
and  it  may  also  be  said  the  only  real  question  in  the  case,  is  that  involved  in  tbd 
respondent's  second  plea  in  law,  which  has  now  been  sustained. 

**  The  Lord  Ordinary  has  found  it  impossible  to  adopt  the  construction  contended 
for  by  the  complainer  of  the  clauses  in  tne  lease  in  question  upon  which  the  contro- 
versy turns.  He  cannot  think  that  it  was  either  the  intention  of  the  parties  t«  the 
lease,  or  that  it  is  the  sound  construction  of  the  terms  in  which  their  contract  ia 
expressed,  that  the  tenant  was  to  have  the  election  or  option  just  as  he  pleased  of  j 
keeping  a  public-house  on  the  premises,  with  or  without  the  leave  of  the  landlorl  ' 
provided  he  paid  an  additional  rent  of  £10.  On  the  contrary,  the  Lord  Ordinaiy 
thinks  it  clear,  on  a  consideration  of  the  lease,  and  especially  of  the  clause  more  inune- 
diately  in  dispute,  that  the  latter  contains,  and  was  intended  to  contain,  an  absolute  pro- 
hibition against  the  tenant  keeping  a  public-house  without  a  special  licence  or  authority 
in  writing  from  the  proprietor,  and  that  the  stipulation  as  to  the  payment  of  £10 
additional  rent  for  each  time  the  tenant  should  '  be  found  guilty  of  keeping  such 
house,'  was  intended,  and  can  only  be  construed,  as  a  means  of  enforcing  obedience 
to  the  prohibition.  In  any  other  view  the  prohibitory  terms  of  the  clause  would  be 
altogether  useless  and  unmeaning ;  for,  according  to  the  complainer's  contention. 
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[1008]  Gold  reclaimed. 

The  following  cases  were  cited  : — Pollock,  M.  15,262  ;  Mackenzie  v.  Gilchrist, 
Dec.  13,  1811,  F.  C. ;  Mackenzie  v.  Craigies,  June  18,  1811,  F.  C. 

At  advising, — 

Lord  President. — If  this  case  were  to  be  determined  by  the  authority  of  cases 
regarding  agricultural  leases,  it  would  be  clear  that  the  tenant  is  not  entitled  to 
violate  the  prohibition  in  the  lease  merely  by  payment  of  the  additional  rent.  I  look 
upon  the  two  cases  of  Mackenzie  v.  Craigies  and  Mackenzie  v.  Gilchrist  as  con- 
clusively fixing  the  law  on  this  subject.  I  see  that  Mr.  Hunter,  in  his  book  on  the 
Law  of  Landlord  and  Tenant,  states  these  cases  as  leading  authorities,  and  I  believe 
him  to  be  quite  accurate  in  so  doing.  But  this  is  not  precisely  the  same  case.  Lord 
Deas  properly  pointed  out  that  this  is  not  an  agricultural  lease,  nor  even  an  urban 
lease  of  ordinary  duration.  It  is  a  lease  for  999  years,  and  therefore,  in  so  far  as 
the  interests  of  the  parties  are  concerned,  it  resembles  a  contract  of  feu.  I  look  upon 
it  in  the  same  light  as  if  it  were  a  feu-contract  entered  into  between  Sir  James  Stewart 
Denham  and  the  predecessor  of  Mr.  Gold  in  1815.  The  subject  of  the  feu  is  adjacent 
to  Sir  James's  residence,  and  it  is  obvious  that  he  was  anxious  to  have  some  control 
over  the  nature  of  the  houses  to  be  erected  in  the  neighbourhood,  and  particularly 
over  the  establishment  of  public-houses.  Accordingly,  he  inserted  in  this  lease  a 
stipulation  that  the  leaseholder  is  to  be  "  prohibited  and  debarred  and  discharged 
from  keeping  a  public-house  or  sellins  liquor  of  any  kind,  at  any  time  during  this 
lease,  without  a  special  licence  or  authority  in  writing,  from  year  to  year,  from  the 
said  General  Sir  James  Stewart  Denham,  Baronet,  or  his  foresaids,  for  that  purpose." 
That  is  an  absolute  prohibition,  and  it  is  followed  by  these  words,  "  otherways  to 
pay  £10  sterling  of  additional  rent  for  each  time  they  shall  be  found  guilty  of  keeping 
such  house,  or  selling  any  kind  of  liquor,  and  that  at  the  first  term  of  Whitsunday 
or  Martinmas  which  may  occur  thereafter."  No  doubt  this  is  not  expressed  as  a 
penalty,  and  it  does  not  much  matter  whether  it  could  be  dealt  with  as  a  penalty,  in  the 
sense  of  being  subject  to  modification.  I  shall  assume  that  it  could  not  be  modified, 
but  I  do  not  think  that  such  a  prohibition  can  be  disregarded  by  the  tenant,  merely 
on  the  condition  of  the  stipulated  sum  of  money  being  paid.  Every  such  penalty 
or  additional  payment  is  understood  to  be  by  and  attour  performance,  and  1  never 

it  must  be  read  in  the  same  way  as  if  it  had  been  expressed  to  the  effect  that  the 
tenant  was  to  pay  a  rent  of  £2,  13s.  4d.,  so  long  as  he  did  not  keep  a  public-house,  and 
£10  during  the  time  he  did  so. 

"  That,  however,  is  not  the  way  in  which  the  contract  of  parties  is  expressed. 
The  tenant  is,  in  the  most  emphatic  terms,  *  prohibited,  debarred,  and  discharged  ' 
from  keeping  a  public-house  without  the  special  licence  or  authority  in  writing  of 
the  landlord  ;  and  the  Lord  Ordinary  cannot  think  that  this  prohibition  so  expressed 
must  go  for  nothing,  in  the  option  of  the  tenant,  his  heirs  and  assignees,  in  conse- 
quence of  the  expressions  which  are  used, — *  or  otherways  to  pay  £10  of  additional 
rent  for  each  time  they  shall  be  found  guilty  *  of  keeping  a  public-house.  The 
com  plainer  might  as  well  contend  that,  under  the  [1008J  clause  which  immediately 
follows,  binding  him  and  his  dependants  to  flit  and  remove  at  the  end  of  the  lease,  *  or 
otherways '  to  pay  the  landlord  *£50  sterling  of  additional  rent  for  each  year  they  shall 
hold  possession  of  any  part  thereof  thereafter,  until  removed,'  he  would,  in  his  option, 
be  entitled  to  continue  in  possession  so  long  as  he  paid  the  additional  rent  oi  £50. 
But  anv  such  contention  would  be  untenable,  as  has  been  settled  by  the  decisions 
of  the  Court  in  the  cases  of  Gross  v.  Muirhead,  23d  May  1813,  Hume,  860 ;  Campbell 
t?.  McLaren,  13th  June  1814,  Hume,  864. 

"  Various  other  cases  were  cited  by  the  parties  in  the  course  of  the  debate  before 
the  Lord  Ordinary,  but  he  thinks  it  sufficient,  in  addition  to  the  cases  already 
mentioned,  to  refer  to  that  of  Mackenzie  v.  Craigies,  18th  June  1811,  F.  C,  where 
the  Court  held  that  a  clause  in  a  tack,  binding  a  tenant  to  a  certain  mode  of  manage- 
ment, or  to  pay  an  additional  rent,  did  not  give  the  tenant  an  option  to  violate  the 
stipulated  condition  at  pleasure,  the  stipulation  being  interpreted  to  import  a  penalty, 
and  not  an  additional  rent,  in  the  ordinary  sense  of  that  expression.  This  is  the 
principle  now  adopted  and  given  effect  to  by  the  Lord  Ordinary,  in  circumstances 
which  appear  to  him  much  more  favourable  for  its  adoption  than  those  of  the  case 
now  referred  to." 
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saw  a  clause  more  strictly  expressed  for  attaining  the  object  in   view.     I  am 
therefore  of  opinion  that  the  judgn^ent  of  the  Lord  Ordinary  is  right. 

The  other  Judges  concurred. 

[1009]  This  interlocutor  was  pronounced  : — "  Adhere  to  the  interlocutor,  and 
find  the  respondent  entitled  to  additional  expenses  ;  and  remit,"  &c. 

M.  Macgregor,  S.S.C— Murray,  Bhth,  &  Murray,  W.S.— Agents. 

[Commented  upon,  E.  of  Zetland  v.  Hislop,  1882,  9  R.  (H.  L.)  40.     Distingui^fd, 
Mags,  of  Greenock  v.  Comm.  on  Educational  Endowments,  1888,  15  R.  440.] 


No.   200.  VIII.  Macpherson,  1009.      16  July   1870.      Bill-Chamber, 

1st  Div. — Lord  Mackenzie,  M. 

James  Logan,  Complainer.— Mair, 
John  Weir,  "ELespondent.—Shand— Brand. 

Process — Juratory  Caution — Lease — Removing. — Circumstances  in  which  the  Court 
passed  a  note  of  suspension  of  a  decree  of  removing  on  juratory  caution. 

On  25th  March  1869  the  respondent,  John  Weir,  tenant  of  Wester  Mugdock.  oo 
a  nineteen  years'  lease,  dated  in  1859,  raised  in  the  Sheriff-court  of  Stirlmgshire  a 
summons  of  removing  against  the  complainer  Logan,  sub-tenant  of  Weir  in  ceitain 
of  the  subjects.  On  18th  February  1870  the  Sheriff-substitute  (Sconce)  decerned 
in  the  removing  ;  and,  on  7th  April  1870,  the  Sheriff  (Blackburn)  adhered. 

Logan  presented  a  note  of  suspension,  alleging  that,  after  he  had  possessed  Icr 
some  years  from  1861,  first  by  a  missive  letter,  and  then  by  tacit  relocation,  he,  on  Sth 
August  1867,  when  about  to  execute  certain  repairs  on  the  said  subjects  at  hiaown 
expense,  asked  a  written  missive  of  lease  from  the  respondent,  which  the  latter 
accordingly  granted  him,  in  the  following  terms,  viz,  : — "  Mugdock,  9th  August 
1867. — I,  John  Weir,  do  hereby  to  let  James  Logan  a  house  and  stables  and  bnr. 
garden  £9,  lOs.  for  a  lease  of,  to  the  end  of  my  lease,  I,  John  Weir/  This  documeat, 
he  alleged,  was  holograph  of  Weir. 

The  respondent,  in  his  answers,  made  this  statement  : — (Stat.  5)  *"  The  said 
alleged  missive  lease  or  sub-lease  is  not  the  writ  of  the  respondent.  It  is  not  in  his 
handwriting.  The  signature  *  John  Weir  or  John  Were,'  bearing  to  be  adhibil«d 
thereto,  is  not  the  signature  of  the  respondent." 

In  the  Sheriff-court  the  complainer  had  relied  on  tliis  alleged  sub-lease,  and  had 
stated  in  his  defences  that  on  9th  August "  the  defender  (complainer)  and  pursufi 
(rsapondent)  had  a  meeting,  in  presence  of  several  witnesses,  when  the  latter grani«l 
and  delivered  to  him  the  holograph  missive,  agreeing  to  let  to  the  defender.  Af- 
.  .  .  The  defender  avers  and  offers  to  prove  that  the  pursuer  has  been  btel5 
asserting  in  several  quarters,  that  he  was  drunk  at  the  time  when  he  wrote  awi 
subscribed  said  missive ;  and  he  now  judicially  asserts  in  his  condescendence  tlut 
he  never  wrote  or  signed  it  at  all.  The  defender,  on  the  other  hand,  avers  simJ 
offers  to  prove — (1)  that  said  missive  was  really  and  truly  written,  signed,  and 
delivered  by  the  pursuer  to  the  defender  ;  and  (2)  that  the  pursuer  was  perfectly 
sober  at  the  time."  To  this  statement  the  respondent's  (Weir*s)  answer  was.— 
"  Irrelevant,  and  denied." 

The  complainer  contended  in  the  suspension  that  he  was  entitled  to  have  the  notf 
passed  on  juratory  caution. 

The  Lord  Ordinary  pronounced  this  interlocutor  ; — "  Having  heard  the  counsel 
for  the  parties,  in  respect  that  sufficient  caution  is  not  offered,  refuses  the  not* : 
Finds  the  complainer  liable  in  expenses,  of  which  allows  an  account,"  &c.* 

*  "  Note. — On  25th  March  1869  the  respondent  raised  a  summons  of  remonn^ 
in  the  Sheriff-court  of  Stirlingshire  against  the  complainer,  concluding  for  the  removal 
at  the  ensuing  term  of  Whitsunday  of  the  complainer  as  a  yearly  tenant,  from  a  cottage 
consisting  of  one  room  and  a  kitchen,  with  a  byre,  stable,  and  yard,  and  an  acre  and 
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[1010]  The  complainer  reclaimed.    At  advising, — 

Lord  President. — Every  question  as  to  what  is  sufficient  caution  in  a  suspension 
of  a  decree  of  removing  is  of  delicacy  and  importance.  I  should  be  sorry  to  lessen 
the  stringency  of  the  rule,  that  in  such  cases  the  caution  must  be  real  and  adequate  ; 
but  I  cannot  but  agree  with  the  Judges  in  the  case  of  Marshall,  that  there  is  not  an 
absolute  and  inflexible  rule  on  the  suoject,  admitting  of  no  exception.  On  the  con- 
trary, there  may  be  cases  where  it  will  be  the  duty  of  the  Court  to  allow  a  suspension 
on  juratory  caution,  because  they  may  see  good  grounds  to  believe  that,  unless  they 
do  so,  injustice  will  be  done.  I  am  very  much  impressed  with  some  of  the  specialties 
in  the  present  case.  In  the  Sheriff-court  the  defender  produced  a  document,  which 
he  alleged  to  be  holograph  of  the  pursuer,  giving  him  an  additional  lease  for  a  number 
of  years.  If  that  had  been  admitted  to  be  the  writ  of  the  pursuer,  there  could  have 
been  little  doubt  that  that  was  a  good  defence,  instantly  verified.  On  the  other  hand, 
it  was  open  to  the  pursuer  to  say  that  that  was  not  his  writ,  and  he  did  so.  But  the 
defender  mad^  very  precise  averments  as  to  the  occasion  and  object  of  making  this 
writing,  and  speaks  of  it  being  written  and  delivered  by  the  pursuer  to  him  in  the 
presence  of  more  than  one  witness.  And  he  makes  this  further  allegation,  that  the 
pursuer  has  been  recently  stating  to  more  than  one  person  that  when  he  signed  the 
document  he  was  under  the  influence  of  liquor.  All  these  things  the  defender  avers 
and  offers  to  prove.  Now,  if  the  pursuer  had  met  these  statements  seriatim,  and 
had  made  a  distinct  statement  in  answer,  the  case  might  have  been  very  different. 
But  his  way  of  meeting  the  defender's  averments  is  a  mere  evasion.  He  simply  meets 
the  article  with  this  answer,  "  irrelevant,  and  [1011]  denied."  He  was  bound  to 
do  more  than  that,  and  the  suspicion  arises  that  the  truth  may  be  with  the  defender, 
and  not  with  the  pursuer,  as  to  the  circumstances  in  which  this  document  was  granted. 
We  are  not  to  decide  at  present  on  the  effect  of  the  document,  but  I  should  not  be 

a-half  of  ground  for  a  cow's  grass,  held  by  him  of  the  respondent.  Notwithstanding 
the  provision  contained  in  the  Act  of  Sederunt  [1010]  of  l^tb  July  1839,  sec.  34,  the 
complainer  was  not  ordained  to  find  caution  for  violent  profits.  On  18th  February 
1870, — that  is,  nearly  eleven  months  after  the  summons  of  removing  was  raised, — the 
Sheriff-substitute  decerned  in  the  removing;  and,  on  7th  April  1870,  the  Sheriff 
adhered  to  the  interlocutor  pronounced  by  the  Sheriff-substitute.  The  complainer 
in  the  present  note  of  suspension  and  interdict  prays  for  suspension  of  a  threatened 
charge  on  the  said  decree,  and  of  the  whole  grounds  and  warrants  thereof,  without 
caution  or  consignation. 

"  It  is  expressly  provided  by  the  Act  of  Sederunt  of  14th  December  175G,  sec.  6, 
that  in  the  suspension  of  a  decreet  or  process  of  removing  *  the  complainer  shall  be 
obliged  to  find  sufficient  caution,  not  only  for  implement  of  what  shall  be  decerned 
in  the  advocation  or  suspension  upon  discussing  thereof,  but  also  for  damage  and 
expense  in  case  the  same  shall  be  found  due.' 

"  The  complainer  declined  to  amend  his  note  to  the  effect  of  offering  caution,  but 
he  stated  that  he  was  willing  to  find  juratory  caution,  and  he  has  lodged  an  inventory 
of  his  effects,  which  he  alleges  are  worth  £70,  5s.  6d.  In  support  of  nis  claim  to  have 
the  note  passed  on  juratory  caution,  he  referred  to  the  case  of  Marshall  v.  Gartshore, 
28th  May  1850  (12  D.  946).  But  that  was  a  very  special  case.  In  it  the  ground  of 
removing  was,  that  the  tenant  was  upwards  of  a  year's  rent  in  arrear,  and  the 
question  whether  a  full  year's  rent  was  due  was  at  the  time  sub  judice  in  an  advoca- 
tion of  a  process  in  sequestration  at  the  landlord's  instance.  On  that  important 
specialty  the  Court  remitted  to  the  Lord  Ordinary  to  pass  the  note  on  juratory 
caution.  But  in  the  present  case  there  is  no  such  specialty,  or,  as  the  Lord  Ordinary 
thinks,  any  specialty  to  take  the  case  out  of  the  ordinary  rule.  The  complainer's 
defence  to  the  removing,  and  his  grounds  of  suspension  are,  that  under  an  imperfect 
and  very  peculiar  missive  of  sub-lease,  bearing  date  9th  August  1807,  which  he  alleges 
to  be  holograph  of  the  respondent,  and  to  have  been  followed  by  possession  and  rei 
interventus,  he  has  right  to  the  whole  subjects  above-mentioned  until  Martinmas  1878. 
That  defence  was  repelled  both  by  the  Sheriff  and  Sheriff-substitute. 

"  In  these  circumstances,  the  Lord  Ordinary  is  of  opinion,  that  there  being  no 
specialties  in  the  present  suspension  to  bring  it  under  the  decision  pronounced  in 
the  case  of  Marshall,  the  juratory  caution  offered  is  not  sufficient  caution,  and  the  note 
must  be  refused." 
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satisfied  that  we  were  not  acting  unjustly  if  we  refused  inquiry  in  a  case  of  this  kind, 
merely  because  the  complainer  cannot  find  more  than  juratory  caution.  Nor  is  the 
caution  ofiEered  by  the  complainer  merely  illusory,  as  appears  from  the  iuTentory  of 
his  effects.    In  this  case,  therefore,  I  am  for  accepting  juratory  caution. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced  : — "  Recall  the  interlocutor,  and  remit  to  the 
Lord  Ordinary  to  pass  the  note  on  juratory  caution." 

William  Officer,  S.S.C— Morton,  Whitbhead,  &  Greig,  W.S.— Agents. 


No.  201.  VIIL   Macpherson,  1011.      16  July  1870.      2d     Diy.— Lord 

Jerviswoode,  R. 

Alexander  Grant,  Pursuer.— fifoi.-ffen.  ClarkScatt. 
Alexander  Eraser,  Defender.— AfiZ Jar— A.  Nicolson, 

Reparation — Slander — Issues — Latitude  as  to  Time, — Form  of  issues  adjusted  in  an 

action  of  damages  for  slander. 

Alexander  Grant,  farmer  at  Mid-Drum,  Abemethy,  brought  this  action  of  damages 
for  verbal  slander  against  Alexander  Fraser,  also  farmer  at  Mid-Drum.  The  pursuer 
proposed  as  his  first  and  second  issues — "  Whether,  in  the  month  of  May,  June,  or 
July  1868  ;  "  and  another  as  his  fourth — "  Whether,  in  the  latter  end  of  summer  or 
beginning  of  harvest  1869,"  the  defender  slandered  thepursurer.  The  Lord  Ordinary 
(Jerviswoode)  approved  of  the  issues,  but  the  Inner-House  ordained  the  pursuer  to 
make  them  more  specific.  The  first  and  second  issues,  as  finally  adjusted,  were— 
"  Whether,  in  or  about  the  month  of  July  1868,"  the  defender  slandered  the  pureuex ; 
and  the  pursuer  being  unable  to  render  his  fourth  issue  more  specific,  the  Gouit 
disallowed  it. 

D.  F.  Bridgeford,  S.S.C— W.  B.  Glen,  S.S.C— Agents. 
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Walter  Montgomery  Neilson  and  Others,  Pursuers.— S/iand. 

Andrew  Barclay,  Defender.— Wa*«w. 

Expenses — Jury  Trial — Scientific  Witnesses. — Observations  {per  Lord  Presid^t) 
on  the  duty  of  agents  in  precognoscing  scientific  witnesses  in  questions  as  to  the 
validity  of  patents. 

Expenses — Fees  to  Counsel, — In  a  jury  trial  as  to  the  validity  of  a  patent,  where  th« 
trial  lasted  six  days,  and  several  scientific  witnesses  were  examined,  the  Court 
allowed  fees  to  counsel  at  one-half  more  than  the  ordinary  rate. 

This  action,  relating  to  the  validity  of  a  patent,  resulted  in  a  jury  trial,  whick 
lasted  six  days.  The  pursuers  having  obtained  a  verdict,  the  case  came  before  tli^ 
Court  upon  the  Auditor's  report  on  the  pursuers*  account  of  expenses. 

I.  The  pursuers  stated  a  charge  of  £26,  5s.  for  "  going  to  Bolton,  Manchester. 
and  London,  precognoscing  Messrs.  Inglis,  Bramwell,  and  Miller  (scientific  witnesses), 
engaged  five  days,"  and  £6,  15s.  of  expenses.  The  Auditor  disallowed  wholly  the 
claim  for  expenses,  and  struck  £16,  lis.  ofi  the  claim  for  precognition,  allowing oolj 
"  for  instructions  to  and  correspondence  with  London  solicitor,  £5,  5s.,  and  drawing 
precognitions  in  addition  to  witnesses'  own  reports,  28  sh.,  £5,  148. — together. 
£9,  Us." 

II.  The  Auditor  allowed  only  the  following  fees  to  counsel :— *  (1)  Fcff 
[1012]  senior  counsel,  first  day,  £21  ;  second  day,  £15,  15s.  ;  and  following  d*vs. 
£10,  10s.  (2)  For  two  junior  counsel,  first  day,  £15,  15s.  ;  second  day,  £1U,  lOa- ; 
and  following  days,  £7,  7s.  each." 
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The  pursuers  objected. 

Lord  President. — The  points  raised  by  these  objections  to  the  Auditor's  report 
are  of  some  importance,  and  must  be  considered  separately. 

The  first  question  relates  to  the  claim  of  the  pursuers'  agent  for  going  to  Bolton, 
Manchester,  and  Birmingham,  to  precognosce  scientific  witnesses.  At  the  time 
to  which  this  charge  applies  the  only  matter  on  which  these  witnesses  had  to  be 
precognosced  was  the  question  as  to  the  validity  of  the  patent,  for  at  that  time  they 
nad  not  had  any  opportunity  of  seeing  the  defender's  works,  and  could  say  nothing 
as  to  the  infringement  of  the  patent.  Now,  in  precognoscing  scientific  witnesses 
as  to  the  validity  of  the  patent,  the  duty  of  the  agent  is  simply  to  lay  the  necessary 
papers  before  them,  and  to  ask  a  report.  The  personal  presence  of  the  agent  is  not 
necessary.  The  report  by  the  scientific  gentlemen,  after  reading  the  patentee's 
specification,  and  comparing  it  with  the  alleged  anticipations,  is  whnt  comes  in 
place  of  the  ordinary  precognition.  It  is  not,  in  truth,  a  precognition  at  all.  It  is 
simply  the  witness's  own  account  of  his  inquiries  and  consideration,  and  his  opinion 
resulting  therefrom.  I  think  the  Auditor's  report  on  this  point  should  not  be 
interfered  with.  IP 

The  next  point  regards  the  fees  paid  to  counsel,  and  this  is  always  a  delicate 
subject.  The  Court  flattered  themselves  that  by  the  rule  laid  down  in  the  cases 
of  Cooper  and  Wood,  and  Hubback,  they  had  got  rid  of  such  questions  ^ for  the 
future.  But  cases  of  a  special  kind  sometimes  arise,  such  as  tne  Esk  Pollution 
case,  where  the  Second  Division  thought  it  would  be  unjust  to  fix  the  fees  according 
to  that  rule  ;  and  there,  on  the  suggestion  of  the  Auditor  himself,  we  allowed  double 
fees.  But  that  was  a  very  exceptional  case,  so  many  parties  were  interested  in  it, 
and  there  were  so  many  issues,  and  so  many  departments  of  inquiry,  tk  This  case  is 
not  of  that  nature.  It  is  by  no  means  so  difficult  or  complicated.  On  the  other 
hand,  it  is  more  troublesome  and  delicate  than  the  ordinary  run  of  jury  trials,  such 
as  Cooper  and  Wood,  and  Hubback.  It  is  midway  between  these  cases  and  the 
Esk  Pollution  case  ;  and  while  I  am  not  inclined  to  allow  double  fees,  I  think  we 
may  fairly  increase  each  of  the  fees  by  one-half. 

The  other  Judges  concurred. 
HAMaTON,  KiNNEAR,  &  Beatson,  W.S.—Macnaughton  &  FiNLAY,  W.S.—Agcnts. 

[Followed,  Black  v.  Mason,  1881,  8  R.  666.] 
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Colonel  M'Douall,  Pursuer.— GZoa^. 
Alexander  M'Neel  Caikd,  Defender.— BaZ/our. 

Et  e  contra. 

Stamp — Mutual  Deed — Process — Expenses. — Mr.  Caird  obtained  from  Colonel 
M'Douall  a  lease  of  certain  subjects.  Disputes  arose  between  the  parties,  resulting 
in  cross  actions,  in  which  Mr.  Caird  was  substantially  successful.  At  the  dis- 
cussion on  the  Auditor's  report  on  expenses,  a  question  arose  as  to  who  should 
bear  the  expense  of  the  after  stamping  of  the  lease.  Held  that  it  fell  to  be  borne 
mutually. 

Observed,  that  where  an  unstamped  deed  is  founded  on  by  one  of  the  parties  in  a 
suit,  the  expense  of  stamping  will,  in  the  first  instance,  on  the  authority  of  Neil  v. 
Leslie,  March  19,  1867,  ante,  vol.  v.  634,  be  borne  by  that  party  ;  but  that,  in  the 
ultimate  decision  of  the  cause,  if  the  deed  is  a  mutual  deed,  which  both  parties 
were  bound  to  stamp,  the  expense  will,  as  a  general  rule,  be  divided  equally  between 
them. 

Tods,  Murray,  &  Jamieson,  W.S.— Cotton  &  Finlay,  W.S.— Agents. 
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No.  204.  VIII.  Macpherson,    1013.    19    July   1870.     Ist   Div.— Lord 

Mure,  M. 

Mrs.  Maru  Axstruther  or  Smith  CtJNiNGU.AME,  and  her  Husband, 

PurHuers. — />.--P.  Gordon  —Wa  tson—Shand, 
Thk  Trustees  of  the  late  Jam>s  ANSTRurara,  Defenders. —Lorti-Arfi?. 

Young— Sol  .-Gen,  Clark— Balfour, 

Marriage'Canlract — Provisions  to  Children — Discharge — Power  of  Apportionment.— 
By  antenuptial  contract  of  marriage  £4000  belonging  to  the  husband,  and  all  the 
property  of  the  wife,  then  belonging  to  her,  or  to  which  she  might  acquire  right 
during  the  marriage,  were  settled  on  the  spouses  respectively,  and  the  survivor, 
in  conjunct  fee  and  liferent,  and  the  children  of  the  marriage  in  fee,  declaring 
that,  in  the  event  of  there  being  two  or  more  children,  the  father,  or  the  mother 
if  she  survived  him,  should  have  power  to  divide  among  them  the  £4000  foresaid ; 
while,  as  regarded  the  mother's  property,  the  same  power  was  conferred  on  the 
parents  jointly,  or  the  survivor,  and  it  was  provided  that,  failing  such  division, 
the  children  should  take  share  and  share  alike.  These  provisions  were  declared 
to  be  in  full  of  legitim.  There  were  three  children,  all  daughters.  Their  mother 
at  the  date  of  the  marriage  had  £8000,  and  she  afterwards  succeeded  to  upwards 
of  £50,000.  The  marriage-contract  of  the  eldest  daughter,  to  which  her  father 
and  mother  were  parties,  contained  an  express  discharge  of  all  her  claims  under 
their  marriage-contract,  in  consideration  of  £5000  paid  to  trustees  for  her  own 
and  her  husband's  liferent  use,  and  their  children  in  fee.  The  marriage-contract 
of  the  second  daughter  was  in  like  terms,  but  the  mother  (being  then  dead)  was 
not  a  party  to  the  deed.  Thereafter  the  father  contracted  a  second  marriage, 
before  which  he  executed  a  trust-settlement,  by  which  £20,000  was  directed  to  be 
paid  to  his  youngest  and  unmarried  daughter  in  full  satisfaction  of  her  claims 
under  his  marriage-contract,  and  £30,000  was  settled  upon  his  second  wife  in 
liferent,  and  his  said  youngest  daughter  in  fee,  to  the  express  exclusion  of  her 
sisters.  This  settlement  was  signed  by  the  youngest  daughter  in  token  of  her 
acceptance  of  the  provisions  in  full  of  her  claims. 

In  an  action  raised  by  the  eldest  daughter,  after  her  father's  death,  against  his  trustees, 
to  have  it  declared  that  there  had  been  no  valid  apportionment  in  terms  of  his 
marriage-contract,  and  that  she  was  entitled  to  a  third  part  of  the  provisions 
therein  contained  in  favour  of  the  children  of  the  marriage,  deducting  the  sum 
of  £5000  advanced  at  her  own  marriage,  Md,  by  a  majority  of  seven  Judges 
{diss.  Lords  Neaves,  Ardmillan,  and  Kinloch),  that  all  claim  on  the  part  of  the 
pursuer  under  the  marriage-contract  of  her  parents  was  excluded  by  the  discharge 
contained  in  her  own  marriage-contract. 

Question,  whether  there  had  been  a  valid  exercise  of  the  power  of  apportionment. 

(Sequel  of  case  reported  ante,  vol.  vii.  G89.) 

In  1828  James  Anstruther,  W.S..  entered  into  an  antenuptial  contract  of 
marriage  with  Miss  Marian  Anstruther,  his  spouse,  whereby  he  settled  £4000  upon 
himself  and  his  said  spouse  and  the  survivor  in  conjunct  fee  and  liferent  for  her 
liferent  use  only,  and  on  the  child  or  children  of  the  marriage  and  their  issue,  whom 
failing,  his  own  heirs  and  assignees,  in  fee. 

Mr.  Anstruther  also  obliged  himself  and  his  representatives  to  provide  "  the 
whole  lands,  heritages,  sums  of  money,  and  other  funds  that  he  should  happen 
to  conquest  or  acquire  during  the  said  marriage,  after  deduction  of  the  debts  due  by 
hini,  and  over  and  above  the  said  sum  of  £4000,  to  the  said  Marian  Anstruther,  in 
liferent,  for  her  liferent  use  only,  in  case  she  should  happen  to  survive  him,  and  to 
himself  and  his  heirs  and  assignees  in  fee.'' 

The  marriage-contract  contained  a  power  to  Mr.  Anstruther,  in  the  event  of  there 
being  more  than  one  child  of  the  marriage,  **  at  any  time  of  his  life,  and  even  on 
deathbed,  to  divide  and  proportion,  as  he  should  think  proper,  the  above-written 
provisions  in  their  favour ;  and  in  case  of  his  death  without  making^  such  division, 
the  said  Marian  Anstruther,  if  [1014]  she  should  survive  him,  should  have  the  same 
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power  while  she  continued  unmarried ;  and  failing  of  any  such  division,  the  said 
provisions  should  belong  to  and  be  divided  among  the  children  equally,  share  and 
share  alike." 

These  provisions  were  declared  to  be  in  full  of  legitira  and  everything  else  that 
the  child  or  children  of  the  marriage  could  ask  or  claim  by  and  through  the  decease 
of  their  father,  except  what  he  might  think  fit  to  bestow  of  his  own  good  will  only. 

On  the  other  hand,  Miss  Anstruther,  in  consideration  of  the  provisions  in  her 
favour  contained  in  the  marriage-contract,  did  thereby  convey  "  to  and  in  favour 
of  the  said  James  Anstruther  and  herself  and  the  survivor,  in  conjunct  fee  and 
liferent,  and  to  the  child  or  children,  one  or  more,  of  the  said  intended  marriage, 
and  the  issue  of  the  bodies  of  such  child  or  children,  whom  failing,  to  the  said  Marian 
Anstruther *s  own  nearest  heirs  and  assignees  in  fee,  all  property  then  belonging 
to  her,  or  that  should  pertain  and  be  owing  to  her  during  the  subsistence  of  the 
marriage." 

With  regard  to  Mrs.  Anstruther's  property,  it  was  by  the  contract  declared 
that  it  should  be  in  the  power  of  the  spouses  "  jointly,  during  their  joint  lives, 
and  the  survivor  of  them,  at  any  time  of  their  lives,  or  even  on  deathbed,  to  divide 
and  proportion  the  same  among  the  said  children  as  they  should  think  proper, 
and  in  case  of  their  deaths  without  any  such  division,  the  same  should  pertain  and 
belong  to  them  equally,  share  and  share  alike." 

At  the  date  of  her  marriage  Mrs.  Anstruther's  property  amounted  to  about 
£8000,  and  she  afterwards  succeeded  to  upwards  of  £50,000.  There  were  three 
children  bom  of  the  marriage,  viz.  Maria,  afterwards  Mrs.  Smith  Cuninghame ; 
Annie  Catherine,  afterwards  Mrs.  Mercer ;  and  Lucy  Sarah,  who,  at  the  date  of 
the  action,  was  unmarried. 

Mr.  and  Mrs.  Smith  Cuninghame  were  married  in  1847,  when  they  entered 
into  an  antenuptial  contract,  in  which  Mr.  and  Mrs.  Anstruther,  who  were  parties 
thereto,  bound  themselves  to  pay  (and  did  pay)  to  trustees  £5000,  to  be  invested 
for  behoof  of  Mr.  and  Mrs.  Smith  Cuninghame  in  liferent,  and  their  children,  and 
the  issue  of  their  children,  in  fee, — "  which  said  sum  of  £5000  is  hereby  declared 
to  be,  and  the  said  Maria  Anstruther  hereby  accepts  of  the  same,  in  full  satisfaction 
of  all  legitim,  portion-natural,  or  bairns'  part  of  gear,  and  of  all  claims  whatso- 
ever which  she,  the  said  Maria  Anstruther,  has  in  any  manner  of  way  by  or  through 
the  death  of  her  said  father  or  mother,  or  by  the  contract  of  marriage  entered  into 
between  her  said  father  and  mother,  dated  24th  and  26th  March  1828,  and  as  the 
share  or  division  hereby  allotted  to  her  of  her  said  father  and  mother's  property 
settled  by  said  contract,  all  which  claims  are  hereby  settled  accordingly,  saving 
always  and  reserving  to  the  said  Maria  Anstruther  the  goodwill  of  her  said  father 
and  mother  as  accords." 

Mrs.  Anstruther  died  in  1859.  Her  second  daughter,  Annie  Catherine,  was 
married  to  Mr.  Mercer  in  1861,  when  an  antenuptial  contract  was  entered  into, 
to  which  Mr.  Anstruther  was  a  party,  and  he  thereby  bound  himself  to  pay  (and 
did  pay)  to  trustees  £5000,  to  be  invested  for  the  purposes  therein  written ;  and  the 
deed  contained  a  discharge  in  terms  almost  identical  with  those  above  quoted 
from  the  marriage-contract  of  Mr.  and  Mrs.  Smith  Cuninghame. 

In  1866  Mr.  Anstruther  contracted  a  second  marriage  with  Miss  Annabella 
Agnes  Anderson.  In  contemplation  of  this  marriage  he  executed  a  trust-disposition 
and  settlement,  dated  a  few  days  previously,  in  which  he  directed  his  trustees,  after 
payment  of  his  debts,  to  invest  £20,000  for  the  sole  use  and  behoof  of  his  youngest 
daughter  Lucy,  and  her  heirs  and  [1015]  assignees,  declaring  that  the  provision 
thereby  made  on  the  said  Lucy  Sarah  Anstruther  should  be  held  and  taken  by  her 
in  full  satisfaction  of  all  claims  she  might  have  for  legitim,  or  in  any  other  manner 
of  way,  by  and  through  his  death,  or  through  the  marriage-contract  between  him 
and  the  deceased  Marian  Anstruther,  her  mother ;  and  in  token  of  the  said  Lucy 
Sarah  Anstruther  accepting  of  the  foresaid  provisions  in  full  of  all  such  claims 
she  subscribed  the  trust-disposition  and  settlement  along  with  her  father. 

By  the  same  deed  Mr.  Anstruther  settled  £30,000  upon  his  second  wife  in  life- 
rent, during  her  survivance  and  widowhood,  and  on  their  child  or  children  in  fee, 
whom  failing,  his  own  nearest  heirs  and  assignees,  subject  to  various  conditions 
and  provisions,  with  a  final  declaration  that  in  the  event  of  any  property  devolving 
on  his  own  nearest  heirs  by  the  failure  of  his  wife  it  should  belong  to  his  daughter 
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Lucy,  whom  he  nominated  his  heir,  to  the  express  exclusion  of  his  two  other  daughters, 
or  their  heirs  or  assignees. 

Mr.  Anstruther  died  in  1867,  without  leaving  issue  of  his  second  marriage- 

Mr.  and  Mrs.  Smith  Cuninghame  then  raised  an  action  against  Mrs.  and  \Lm 
Anstruther,  and  Mr.  Anstruther's  trustees,  concluding  to  have  the  trustees  decerned 
to  separate  the  funds  of  the  late  Mr.  Anstruther  from  those  of  his  first  wife,  in  order 
that  the  latter  might  he  divided  equally  among  the  three  children  of  his  first  mar- 
riage, in  terms  of  the  marriage-contract ;  for  declarator,  that  there  had  heen  do 
valid  apportionment  either  of  the  mother*s  estate  or  of  the  £4000,  and  that  the 
pursuers  were  entitled  to  receive  payment  of  one-tliird  of  the  provisions  therem 
contained  in  favour  of  the  children  of  the  marriage  ;  and  concluding  for  rednctioii 
of  the  pursuer's  marriage-contract,  and  of  Mr.  Anstruther's  trust-deed,  in  so  ^ 
as  they  might  be  held  to  exclude  their  claim. 

iThe  pursuers  pleaded,  inter  alia  ; — (1)  Under  the  antenuptial  marriage^ontrut 
of  the  late  Mr.  and  Mrs.  Anstruther  of  1828,  the  children  of  the  marriage  became 
respectively  absolutely  entitled  to  a  share  of  the  |)rovision  of  £4000  by  Mr.  Anstruther, 
ana  to  a  share  of  the  provision  therein  contained  of  the  whole  means  and  ertate 
of  Mrs.  Anstruther,  subject  only  to  a  power  of  apportionment  among  them  by  Mr. 
and  Mrs.  Anstruther,  or  the  survivor  of  them,  in  terms  of  said  marriage-coDtrKt 
The  children  of  the  marriage  acquired  a  vested  right  of  fee  in  the  means  and  estate 
conveyed  by  their  mother  in  the  said  marriage-contract.  (2)  No  deed  of  apportioih 
ment  of  the  said  provisions,  or  either  of  them,  having  been  executed  jointly  by  Mi. 
and  Mrs.  Anstruther,  or  by  Mr.  Anstruther,  the  survivor  of  them,  the  puisoer. 
Mrs.  Smith  Cuninghame,  has  right  to  an  equal  share,  along  with  her  sisters,  of  tk 
said  provisions,  and  the  pursuers  are  therefore  entitled  to  decree  of  declarator  to 
that  effect,  and  also  to  decree  of  payment  as  concluded  for.  (3)  The  clause  of  dii- 
charge  contained  in  the  pursuer's  marriage-contract  of  1847  is  no  bar  to  the  present 
claim,  in  respect  the  same  does  not  apply  to  or  include  the  said  provisions  by  Mr. 
and  Mrs.  Anstruther,  the  fee  of  which  was  vested  in  their  children^  and  was  nerer 
transferred  to  Mr.  or  Mrs.  Anstruther,  but  assuming  the  clause  of  dischaige.  is 
its  terms,  to  apply  to  and  include  said  provisions,  the  pursuers  are  entitled  to  haxe 
the  same  reduced  and  set  aside,  as  concluded  for.  (4)  The  pursuers  are  entitled 
to  reduction  of  the  discharge  contained  in  the  said  marriage-contract,  in  respect 
it  was  incompetent  and  illegal  for  the  late  Mr.  and  Mrs.  Anstruther,  who  were  vested 
only  with  the  trust  and  power  of  apportionment,  to  transact  with  the  porsuer. 
Mrs.  Smith  Cuninghame,  the  beneficiary,  for  the  acquisition  to  themselves,  or 
either  of  them,  of  the  estate  to  which  she  had  right,  or  to  [1016]  stipulate  and  oteain 
for  themselves,  while  the  trust  subsisted,  any  benefit  or  advantage  in  reference 
to  the  said  estate. 

The  defenders  pleaded,  inter  alia ; — (1)  On  a  sound  construction  of  the  ante- 
nuptial contract  of  marriage  between  Mr.  and  Mrs.  Anstruther,  the  fee  of  the  sum 
of  £4000  which  was  settled  conditionally  by  Mr.  Anstruther,  and  also  of  the  vhofe 
means  and  estate  of  Mrs.  Anstruther,  conveyed  by  the  said  contract,  was  vested 
in  James  Anstruther,  the  survivor  of  the  spouses,  and  he  had  power  to  dispose 
thereof  at  pleasure.  (2)  By  the  said  marriage-contract  a  power  of  apportionment 
was  conferred  on  Mr.  Anstruther  as  to  the  said  £4000,  and  on  Mr.  and  Mn 
Anstruther,  and  the  survivor  of  them,  as  to  Mrs.  Anstruther's  estate,  and  those 
powers  were  well  and  validly  exercised  by  the  antenuptial  contract  of  marria^ 
between  Mr.  and  Mrs.  Cuninghame  of  1847,  the  antenuptial  contract  between 
Mr.  and  Mrs.  Mercer  of  1861,  and  Mr.  Anstruther's  trust-settlement  of  1866,  or 
by  some  of  these  deeds.  (3)  The  pursuers  by  their  marriage-contract  of  1847,  and 
by  the  acceptance  of  the  provisions  therein,  have  discharged  all  claims  competent 
to  them,  and  the  present  action  and  the  whole  claims  of  the  pursuers  therein  are 
excluded,  or  incapable  of  being  maintained.  (4)  No  relevant  or  sufficient  grounds 
have  been  stated  or  exist  for  reducing  the  pursuer's  marriage-contract  (and  separaHn 
reduction  is  barred  by  the  lapse  of  the  mtadriennium  utile). 

At  the  date  of  her  marriage  Mrs.  Smith  Cuninghame  was  only  eighteen  yean 
of  age,  and  the  pursuers  made  averments  on  record  to  the  efiect  that  the  disrhaige 
contained  in  her  marriage-contract  had  been  impetrated  from  her,  to  her  great 
lesion,  while  in  minority,  and  in  ignorance  of  her  legal  rights  ;  that  she  had  been 
induced  to  grant  it  under  essential  error,  and  by  an  undue  exercise  of  her  father  a 
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influence ;  tliat  in  taking  the  discharge,  Mr.  Anstruther  himself  was  under  essential 
error  in  regard  to  the  terms  of  his  own  marriage-contract,  or  otherwise  that  he 
had  acted  fraudulently  in  the  matter. 

By  interlocutor  dated  18th  March  1869,  the  Court,  before  answer,  allowed 
to  the  pursuers  a  proof  of  these  averments,  except  the  alternative  allegation  of  fraud, 
which  was  held  not  to  be  relevantly  stated.  The  proof  was  taken,  but  it  is  not 
necessary  to  refer  to  it  further  than  to  say  that  the  Court  held  that  the  pursuers 
had  failed  to  establish  their  averments.  The  case  having  been  sent  back  to  the 
debate-roll,  the  argument  was  resumed  ;  but  there  being  a  diSerence  of  opinion 
on  the  bench,  the  cause  was  reheard  in  presence  of  three  Judges  of  the  Second 
Division. 

Argued  for  the  pursuers ; — (1)  The  discharge  granted  by  Mrs.  Smith  Cuning- 
hame  in  her  marriage-contract  was  voidable,  and  presented  no  obstacle  to  her  claim 
under  the  marriage-contract  of  her  parents.  The  proof  showed  that  the  discharge 
had  been  granted  and  obtained  under  essential  error,  on  the  part  not  only  of  the 
pursuers,  but  also  on  the  part  of  Mr.  and  Mrs.  Anstruther,  all  parties  being  in  the 
erroneous  belief  that  Mr.  Anstruther  was  absolute  fiar  of  his  wife's  property,  whereas 
he  had  only  a  contingent  liferent  in  the  event  of  his  survivance.  (2^  Even  assuming 
that  the  discharge  was  not  reducible,  it  was  no  bar  to  the  pursuers  claim,  for  there 
had  been  no  valid  exercise  of  the  power  of  apportionment.  In  becomipg  parties 
to  the  pursuers'  marriage-contract,  neither  Mr.  nor  Mrs.  Anstruther  intended 
to  exercise  that  power.  The  power  was  to  apportion  the  fee  of  the  estate,  whereas 
Mrs.  Smith  Cuninghame  got  merely  a  liferent  of  £5000.  There  was  no  apportion- 
ment exhausting  the  power,  and  an  imperfect  exercise  of  such  a  power  is  altogether 
invalid.*  If  any  apportionment  was  [1017]  made,  the  whole  of  the  funds  should 
have  been  divided  among  the  children  of  the  marriage.  This  was  not  done.  Mr. 
Anstruther  had  settled  £30,000  upon  his  second  wife  ;  but  he  had  no  power  to  dis- 
pose of  the  funds  in  this  way,  being  merely  a  liferenter.  He  could  not,  by  any  legal 
exercise  of  the  power  of  apportionment,  acquire  for  himself  the  fee  of  any  part  of  the 
funds,  or  any  power  of  disposal  in  favour  of  others  than  the  children  of  the  marriage. t 
Even  assuming,  therefore,  that  the  power  had  been  well  exercised  in  part,  the 
£30,000  was  intestate  succession  of  Mrs.  Anstruther,  which  would  transmit  to  her 
three  daughters  as  her  heirs  in  mobilibus,  and  the  pursuers  would  be  entitled  to 
one-third.  Moreover,  Mrs.  Smith  Cuninghame  had  not  received  any  share  of  the 
£4000  settled  by  her  father  in  his  marriage-contract.  There  had  been  no  apportion- 
ment of  that  sum.  The  fact  that  Mr.  and  Mrs.  Anstruther  jointly  settled  the  sum 
of  £5000  in  Mrs.  Smith  Cuninghame's  marriage-contract  shewed  that  they  were 
dealing  with  Mrs.  Anstruther's  estate  only. 

Argued  for  the  defenders  : — (1)  The  pursuers  had  failed  to  establish  a  case  of 
essential  error,  and  the  discharge  granted  by  Mrs.  Smith  Cuninghame  was  a  com- 
plete answer  to  her  claim.  The  error  alleged  was  not  as  to  a  fact  which  could  have 
been  ascertained  by  inquiry,  but  as  to  the  meaning  of  Mr.  Anstruther's  marriage- 
contract.  It  was  no  error  to  say  that  the  father  and  mother,  in  contracting  with 
their  daughter  for  a  discharge  of  her  claims,  had  full  power  of  disposal  over  the 
funds.  Mrs.  Smith  Cuninghame  had  no  claim  against  the  succession  of  her  parents, 
exceeding  £5000.  Her  claim  might  have  been  sopited  by  giving  her  any  sum  not 
absolutely  elusory.  A  claim  for  legit im,  or  for  a  share  of  the  parent's  executry, 
might  be  discharged  by  a  transaction  between  the  parent  and  child.];  This  was 
an  analogous  case.  The  pursuers  were  not  entitled  to  plead  the  essential  error 
of  the  other  parties  to  the  contract.  (2)  Assuming  that  the  discharge  could  be 
reduced,  still  the  pursuers'  claim  was  barred,  in  respect  that  there  had  been  a  valid 
exercise  of  the  power  of  apportionment.  The  apportionment  did  not  require  to  be 
made  all  at  once,  and  in  the  cases  referred  to  by  pursuers  the  power  was  held  not 
to  be  well  exercised  because  one  of  the  beneficiaries  had  been  absolutely  excluded. 
But  an  apportionment  in  favour  of  two  of  three  persons  exhausts  the  power  by 

*  Eccles  V.  Hunter,  1856,  18  D.  778  ;  Watson  v.  Marjoribanks,  1837,  15  S. 
586  ;  Baikie's  Trustees  v.  Oxley,  1862,  24  D.  589  ;  Daubeny  v,  Cockburn,  July 
1816,  1  Mer.  626  ;  Marsden's  Trustees,  1859,  4  Drewry,  594. 

t  Aleyn  v.  Belchier,  1  White  and  Tudor,  L.  C.  339  (3d  edit.). 

JRoutlege  t?.  Carruthers,  May  19,  1812,  F.  C,  affd.  2  Bligh,  692  ;  Johnstone 
17.  Millar,  1847,  9  D.  1389  ;  Clark  v.  Burns  and  Stewart,  1835,  13  S.  326. 
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giving  the  balance  of  the  fund  to  the  third.*  The  parents  were  not  acquiring  any- 
thing for  themselves  in  declaring  the  extent  of  Mrs.  Smith  Cuningh&me  s  right, 
and  she  could  not  inquire  into  the  way  in  which  they,  or  the  surTiyor,  had  trans- 
acted with  their  other  daughters.  It  was  sufficient  that  in  her  case  there  had 
been  a  final  apportionment.  It  was  for  her  benefit  to  get  an  immediate  payment 
at  her  marriage,  rather  than  the  same  amount  at  her  father's  death  ;  and  the 
second  daughter  (Mrs.  Mercer)  having  also  received  her  share,  the  youngest  (Luey) 
was  left  sole  fiduciary  fiar  ;  and  although  she  might  agree  with  her  father  to  p«B 
from  a  portion  of  her  claims,  that  could  not  have  the  effect  of  enlarging  the  righu 
of  her  sisters,  who  had  already  received  their  shares. 

At  advising, — 

Lord  President. — The  pursuers,  Mr.  and  Mrs.  Smith  Cuninghame,  were  married 
in  1847,  and  the  present  action  raises  important  questions  as  to  the  ejSect  of  certain 
clauses  contained  in  their  antenuptial  contract  of  marriage  upon  the  pro^lQlSl-^isiooA 
secured  to  Mrs.  Smith  Cuninghame  and  her  sisters  by  the  marriage-contFact  of  their 
parents,  Mr.  and  Mrs.  James  Anstruther,  executed  in  the  year  1828. 

A  similar  action  is  in  dependence  at  the  instance  of  another  daughter  of  Mr. 
and  Mrs.  Anstruther,  Mrs.  Mercer,  and  her  husband,  which,  for  many  reasont,  it 
was  extremely  desirable  to  consider  and  decide  at  the  same  time  with  the  present. 
But,  notwithstanding  urgent  repeated  remonstrances  by  the  Court,  the  parties 
to  that  action  have  delayed  too  long  the  completion  of  their  evidence,  and  the  propped 
of  its  completion  is  eyen  now  so  uncertain  that  it  is  impossible  further  to  postpone 
the  decision  of  the  present  case. 

In  the  marriage-contract  of  Mr.  and  Mrs.  Anstruther,  the  husband  undertook 
to  lay  out  and  secure  £4000,  taking  the  securities  to  himself  and  his  spouse  in  cod- 
junct  fee  and  liferent  for  Mrs.  Anstruther 's  liferent  use  only,  and  to  the  children 
of  the  marriage  and  the  issue  of  their  bodies,  whom  failing,  to  Mr.  Anstruthers 
own  heirs  and  assignees  whomsoever  in  fee.  In  the  event  of  there  being  more  ilui 
one  child  of  the  marriage,  a  power  is  given  to  Mr.  Anstruther  **  to  diyide  and  propor- 
tion "  the  £4000  among  the  children  as  he  shall  think  proper  ;  and  in  the  event  d 
his  predeceasing  his  wife  without  exercising  the  power,  then  the  same  power  is  givta 
to  Mrs.  Anstruther ;  and  failing  such  division  by  either  of  the  spouses,  the  fnnd 
is  to  be  divided  among  the  children  equally.  This  proyision  is  declared  to  b«  in 
full  satisfaction  "  of  all  bairns'  part  of  gear,  legitim,  portion-natural,  executrv,  and 
everything  else  that "  the  children  "  could  ask  or  claim  by  and  through  the  decetfe 
of  James  Anstruther,  their  father,  except  what  he  may  think  fit  to  bestow  of  kis 
own  goodwill  only."  On  the  other  part,  Mrs.  Anstruther  "  assigns,  dispones,  ind 
makes  over  to  and  in  favour  of  the  said  James  Anstruther  and  herself,  and  ike 
survivor,  in  conjunct  fee  and  liferent,  and  the  child  or  children,  one  or  more,  ol  th« 
said  intended  marriage,  and  the  issue  of  the  bodies  of  such  child  or  children,  whom 
failing,  to  the  said  Maria  Anstruther's  own  nearest  heirs  and  assignees  in  fee,'  the 
whole  estate  then  belonging  to  her,  or  that  should  come  to  belong  to  her  during  tbr 
subsistence  of  the  marriage.  In  the  event  of  there  being  more  than  one  chSd  oi 
the  marriage,  power  is  given  to  the  spouses,  "  jointly  during  their  joint  lives,  and 
to  .the  survivor  at  any  time  of  their  lives,  or  even  on  deathbed,  to  diyide  and  pro- 
portion the  same  among  the  said  children,  as  they  shall  think  proper  ;  and  in  case 
of  their  deaths  without  any  such  division  the  same  shall  pertain  and  belong  to  ihtm 
(the  children)  equally,  share  and  share  alike  "* ;  and  if  any  child  shall  die  before  tl^ 
provision  becomes  payable,  his  or  her  share  shall  go  to  his  or  her  issue. 

At  the  time  of  Mr.  and  Mrs.  Anstruther 's  marriage,  Mrs.  Anstruther  was  not 
possessed  of  any  considerable  fortune,  nor  had  she  any  great  expectations.  But 
oy  the  unexpected  death  of  a  near  relative  she  became  entitled  after  marriage  to 
a  large  personal  succession,  and  it  is  to  the  enlargement  of  her  estate  by  this  means 
that  the  present  case  owes  its  chief  pecuniary  interest. 

The  construction  and  legal  effect  of  these  proyisions  of  the  marriage-contrad 
of  1828  haye  been,  to  a  certain  extent,  ascertained  and  ffxed  by  an  interlocutor  ol 
the  Court,  dated  18th  March  1869,  by  which  it  was  found  "  that  the  fee  of  the  sum 

*  Forster  t;.  Cautley,  6  De  G.  M.  and  G.  55  ;  Lee  v.  Head,  1  K.  and  J.  630 ; 
Folkes  t?.  Westren,  9  Vesey,  456  ;  Simpson  v,  Paul,  2  Eden,  34  ;  Sugden  on  Powtn 
(8th  edit.),  272  and  636  ;  Fortescue  v.  Gregor,  1800,  5  Vesev,  552. 
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of  £4000,  therein  mentioned  as  provided  by  Mr.  Anstruther,  was  vested  in  him, 
the  said  James  Anstruther,  subject  to  a  right  of  liferent  by  his  said  wife,  in  the  event 
of  her  surviving  him,  and  that  the  children  of  the  marriage  had,  in  regard  to  the 
said  sum  of  £4000,  a  right  of  succession  which  could  not  be  gratuitously  defeated  "  ; 
and,  in  like  manner,  that  *"  the  fee  of  the  means  and  estate  therein  mentioned  as 
provided  by  Mrs.  Anstruther  was  vested  in  her,  the  said  Marian  Anstruther,  subject 
to  a  right  of  liferent  by  the  said  James  Anstruther  in  the  event  of  his  surviving  his 
said  wife,  and  that  the  children  of  the  marriage  had,  in  regard  to  the  said  means  and 
estate  of  Mrs.  Anstruther,  a  right  of  succession  which  could  not  be  gratuitously 
defeated." 

The  fee  of  the  £4000  being  in  Mr.  Anstruther  during  his  life,  and  the  fee  of  her 
entire  estate  being  in  Mrs.  Anstruther  during  her  life,  the  correlative  rights  and 
obligations  of  the  parents  and  children  in  regard  to  these  funds  or  provisions  is 
quite  clearly  settled  in  law.  The  parent,  notwithstanding  the  right  of  [1019]  succes- 
sion secured  to  the  children,  remains  unlimited  fiar,  subject  only  to  the  condition 
that  he  or  she  cannot  defeat  or  prejudice  the  children's  right  of  succession  by  any 
merely  gratuitous  alienation,  whether  by  deed  inter  vivos^  by  disposition  mortis 
causa,  or  by  testament.  The  right  of  the  children  is  not  a  proper  jus  crediti,  nor 
yet  a  mere  hope  of  succession.  It  does  not  make  the  children  creditors  of  the  parent 
during  his  or  her  lifetime,  nor  creditors  at  all  at  any  time  in  competition  with  creditors 
in  ordinary  onerous  debts  and  obligations,  but  makes  them  creditors  against  their 
parents'  estate,  after  his  or  her  decease,  for  performance  of  the  obligation  contained 
in  the  marriage-contract. 

The  power  of  apportionment  does  not  affect  the  rights  conferred  on  the  children 
collectively,  nor  weaken  the  protection  with  which  the  law  surrounds  a  family 
succession  so  settled  and  secured.  It  only  renders  the  prospective  claims  of  each 
child,  when  there  are  more  than  one,  precarious  as  to  its  proportionate  amount, 
and  to  that  extent  dependent  on  the  will  of  the  parent  or  parents  to  whom  the  power 
belongs. 

The  marriage  was  dissolved  by  the  death  of  Mrs.  Anstruther  on  the  19th  June 
1859.  Mr.  Anstruther  died  on  the  19th  May  1867.  The  children  born  of  the 
marriage  were  Mrs.  Smith  Cuninghame,  Mrs.  Mercer,  and  Miss  Lucy  Anstruther, 
and  they  have  all  survived  both  their  parents.  But  for  subsequent  deeds  and 
transactions  these  three  ladies  would,  in  terms  of  their  parents'  marriage-contract, 
have  been  entitled,  on  the  death  of  Mr.  Anstruther,  to  have  both  the  £4000  and 
the  entire  estate  of  Mrs.  Anstruther,  their  mother,  equally  divided  among  them. 
And  such  is  the  claim  which  Mrs.  Smith  Cuninghame  and  her  husband  seek  to 
enforce  in  the  present  action.  The  summons  concludes  in  substance  that  the 
defenders,  the  testamentary  trustees  of  Mr.  Anstruther,  should  be  ordained  to 
separate  and  set  apart  so  much  of  the  funds  in  their  hands  as  may  be  found  to  consist 
of  the  separate  estate  of  Mrs.  Anstruther,  and  also  the  sum  of  £4000  settled  in  the 
marriage-contract  by  Mr.  Anstruther,  in  order  that  these  funds  may,  in  terms  of 
the  marriage-contract,  suffer  a  tripartite  and  equal  division  between  the  pursuers, 
Mr.  and  Mrs.  Smith  Cuninghame,  Mrs.  Mercer  and  her  husband,  and  Miss  Lucy 
Anstruther.  The  summons  further  craves  a  declaratory  judgment,  that  no  valid 
apportionment  or  division  has  been  made  either  by  Mr.  and  Mrs.  Anstruther  jointly, 
or  by  either  of  them  separately,  in  terms  of  the  powers  contained  in  the  marriage- 
contract.  The  pursuers,  however,  propose  to  give  credit  for  a  sum  of  £5000  advanced 
to  Mrs.  Smith  Cuninghame  on  occasion  of  her  marriage,  as  a  sum  paid  to  account 
of  her  share  of  the  succession.  The  defence  stated  against  this  claim  being  founded 
chiefly  on  a  clause  contained  in  the  marriage-contract  of  the  pursuers,  to  which 
Mr.  and  Mrs.  Anstruther  were  parties,  the  summons  further,  in  anticipation  of  that 
defence,  concludes  for  reduction  of  that  marriage-contract,  and  also  of  a  testamentary 
trust-settlement  left  by  Mr.  Anstruther,  "  in  so  far  as  they  exclude,  or  may  be  held  to 
exclude,  the  pursuers  from  obtaining  decreet  in  terms  of  the  conclusions  before 
written." 

There  is  no  claim  made  in  this  action  on  the  footing  of  intestacy,  as  regards 
the  estate  either  of  the  father  or  mother  of  the  pursuer,  Mrs.  Smith  Uuninffhame, 
or  on  any  other  ground,  except  that  she  is  entitled  to  insist  upon  an  equal  division 
of  the  estate  of  her  mother,  and  of  the  £4000  settled  by  her  father  between  herself 
and  her  two  sisters,  in  virtue  of  the  right  secured  to  her  by  the  marriage-contract 

S.E.E.  MACPHERSON— VOL,  VIII.  34 
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of  her  parents,  and  by  reason  of  there  having  been  no  yalid  exercise  of  the  power  of 
apportionment. 

The  ground  on  which  it  was  proposed  to  reduce  the  marriage-contract  of  the 

Sursuers  was  (1)  fraud  and  (2)  essential  error.  The  ground  on  which  Mr.  Anstruther  t 
eed  of  settlement  was  challenged  was  want  of  power ;  but  this  depended  entirelj 
on  the  pursuers'  success  in  the  other  conclusions  of  the  summons.  The  Court  wen 
of  opinion  that  the  pursuers  had  made  no  relevant  allegations  of  fraud.  But  bv 
the  interlocutor,  already  mentioned,  of  18th  March  1869,  they  were  allowed  a 
proof  of  the  allegations  of  essential  error  as  contained  in  the  16th«  17tK  and  l&th 
articles  of  the  revised  condescendence.    The  evidence  in  support  of  this  part  of  the 

fursuers*  case  is  now  before  us,  but  I  do  not  propose  to  examine  it  in  detail,  beeaise 
understand  that  we  are  unanimous  in  holding  [1020]  that  the  pursuers  hajt 
failed  to  establish  the  facts,  or  alleged  facts,  on  which  their  reasons  of  reduction 
are  founded. 

The  marriage-contract  of  Mr.  and  Mrs.  Smith  Cuninghame  standing  therefore 
unreduced,  either  wholly  or  partially,  it  becomes  necessary  to  consider  its  opera^ 
and  efEect  for  the  purpose  of  determining  whether  the  clause  of  dischai^  which 
it  contains  precludes  or  bars  the  pursuers  from  maintaining  the  claim  embrKed 
within  the  conclusions  of  this  summons. 

The  contracting  parties,  besides  the  promised  spouses,  are  Mr.  Smith  Cuninghame 
of  Caprin^ton,  the  father  of  the  bridegroom,  and  Mr.  and  Mrs.  Anstruther,  the 
father  and  mother  of  the  bride.  The  father  of  the  bridegroom  becomes  bound  to 
pay  to  trustees  a  sum  of  £10,000,  the  liferent  of  which  is  secured  to  the  spouses  and 
the  longest  liver  of  them,  and  the  fee  to  the  children,  with  a  power  of  apportionment 
to  their  father,  and  failing  him  by  death,  to  their  mother.  On  the  other  part,  Ur. 
and  Mrs.  Anstruther  became  bound  to  pay  to  the  same  trustees  the  sum  of  £5000, 
to  be  laid  out  and  invested  for  payment  of  the  interest  to  the  spouses  and  the  surmt? 
of  them,  and  of  the  principal  sum,  after  the  death  of  their  parents,  to  the  childns  d 
the  marriage  and  their  issue ;  whom  failing,  to  their  mother  Mrs.  Smith  Cuninghaaei 
own  nearest  heirs  and  assignees.  Then  follows  the  clause  relied  on  by  the  defenders  ^- 
*"  And  which  sum  of  £5000  is  hereby  declared  to  be,  and  the  said  Maria  Anstrntbrr 
hereby  accepts  of  the  same  in  full  satisfaction  of  all  legitim,  portion-natural  <t 
bairns'  part  of  gear,  and  of  all  claims  whatsoever  which  she,  the  said  Maria 
Anstruther,  has  in  any  manner  of  way,  by  or  through  the  death  of  her  said  father 
or  mother,  or  by  the  contract  of  marriage  entered  into  between  her  said  fatber 
and  mother,  dated  24th  and  26th  March  1828,  and  of  the  share  or  dirkes 
hereby  allotted  to  her  of  her  said  father  and  mother's  property  settled  by  aad 
contract,  all  which  claims  are  hereby  settled  accordingly  :  saving  always  asd 
reserving  to  the  said  Maria  Anstruther  the  goodwill  of  her  said  father  and 
mother  as  accords." 

By  this  clause  Mrs.  Smith  Cuninghame  expressly  renounces,  inter  alia,  all  hef 
rights  of  succession  under  her  father  and  mother's  marriage-contract  in  eonsiden- 
tion  of  a  present  payment  of  £5000.  The  language  employed  is  clear  and  explicit,  azMl 
incapable  of  any  equivocal  or  double  meaning.  In  the  absence  of  all  fraudr  undue 
influence,  or  essential  error,  I  can  see  no  groimd  for  holding  the  transaction  ilkgaL 
The  obUgation  of  Mrs.  Anstruther  in  her  marriage-contract  was  to  leave  her  whob 
estate  to  be  divided  among  her  children,  either  equally  or  unequally,  according  as 
the  power  of  apportionment  should  or  should  not  be  exercised ;  and  her  esute 
after  her  death  would  be  liable  to  fulfil  that  obUgation.  Mr.  Anstruther's  obligatiofi 
as  regards  the  limited  sum  of  £4000  was  the  same.  But  these  are  not  obli^tiois 
incapable  of  being  discharged,  during  the  lifetime  of  the  obUgants  or  after  their 
death,  by  parties  capable  in  law  of  transacting.  A  father  or  mother  may  lawfoDj 
deal  with  a  child  of  full  age,  or  sufficiently  protected  to  discharge  a  jus  mditi  or  a 
right  of  succession  for  an  onerous  consideration  ;  and  if  in  the  present  case  the  whole 
three  children  of  the  marriage  had  concurred,  for  such  consideration,  in  dischargisf 
their  marriage-contract  provisions,  it  can  hardly  admit  of  doubt  that  the  parente 
would  thereby  have  been  entitled  to  dispose  of  their  estate  and  regulate  their  succe^ 
sion  as  thev  pleased,  without  any  restraint,  except  what  might  arise  from  the  rcih 
tingency  or  other  children  of  the  marriage  coming  into  existence.  And  what  would 
be  lawful  and  effectual  as  a  transaction  with  all  the  children  would  seem  to  be  eqiaDv 
so  in  the  case  of  one,  especially  when  the  transaction  takes  place  on  the  ocnaon 
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of  advancing  a  daughter  in  life,  by  providing  a  sum  of  money  instantly  paid  to 
enable  her  to  make  marriage-settlements. 

The  effect  of  such  a  discharge  by  one  child  on  the  settled  fund  or  estate,  and 
the  interests  of  the  other  children  therein,  is  not  a  matter  in  which  the  discharging 
child  has  any  proper  interest.  But  it  is  right  to  consider  this  also,  because  much 
importance  has  been  attached  in  the  course  of  the  argument  to  the  question  whether 
the  discharge  inured  to  the  benefit  of  the  parent  purchasing  the  discharge  or  to  the 
other  children. 

It  has  been  contended  that  Mrs.  Anstruther,  by  force  of  the  discharge  taken 
from  her  eldest  daughter  (supposing  it  to  be  effectual),  liberated  one-third  of  her 
[1021]  estate,  minus  £5000,  from  the  obligation  contained  in  her  marriage-contract, 
and  so  was  enabled  to  alienate  it  gratuitously  during  her  life,  or  at  least  to  dispose 
of  it  by  testament.  And  it  is  further  inferred  that,  as  she  did  neither  of  these  things, 
it  became  upon  her  death  intestate  succession,  which  would  pass  to  her  three  daughters 
equally  as  next-of-kin,  Mrs.  Smith  Guninghame  being  entitled  to  her  share,  because 
the  discharge  in  her  marriage-contract,  so  far  as  her  mother's  estate  is  concerned, 
does  not  contain  a  discharge  or  renunciation  of  "  executry."  Even  if  this  argument 
were  well  founded,  it  would  not  conduce  to  the  pursuers'  success  in  this  action, 
because  no  such  claim  is  embraced  within  the  conclusions  of  the  summons  ;  but 
the  argument  itself  appears  to  me  to  be  unsound  in  law.  The  obligation  of  Mrs. 
Anstruther  affects  the  universitas  of  her  estate,  and  is  conceived  in  favour  of  the 
children  as  a  class.  The  whole  estate,  therefore,  which  she  leaves  at  the  dissolution 
of  the  marriage  by  her  death  must  pass  entire  to  the  children  of  the  marriage, 
whatever  their  number,  who  are  then  alive  and  capable  of  taking  the  succession. 
Though  there  may  have  been  many  children  of  the  marriage,  each  having  during 
his  life  a  right  of  succession  secured  to  him  by  the  marriage-contract,  yet  if  they  all 
predecease  their  mother  without  issue,  saving  one,  that  one  will  take  the  entire 
estate.  Nor  would  it  make  any  difference,  I  apprehend,  on  this  result,  though  a 
predeceasing  child  had  been  paid  off  or  had  discharged  his  right  of  succession  ; 
still,  the  survivor  or  survivors  would  take  the  whole  estate  as  it  stands  at  the  death 
of  the  parent.  Any  other  result  would  be  inconsistent  with  the  plain  meaning  of 
the  marriage-contract  obligation,  which  is  that  the  entire  estate  of  Mrs.  Anstruther 
is  secured  to  the  children  who  survive  her  and  the  issue  of  predeceasers — or,  in  other 
words,  that  the  class  who  are  ultimately  to  take  is  ascertained  for  the  first  time  on 
her  death,  though  during  her  life  other  children  since  dead  may  have  had  a  right 
of  succession  secured  to  them  in  the  event  of  their  surviving  her.  A  child  discharging 
his  right  of  succession  during  Mrs.  A,'s  lifetime  is  discharging  only  a  contingent 
claim  depending  for  its  ultimate  value  on  his  surviving  his  mother.  The  right  of 
each  child  during  the  parents'  Ufe  is  not  to  any  definite  portion  or  aliquot  part  of  the 
succession,  but  to  an  indefinite  share,  varying  according  to  the  survivance  of  pre- 
decease of  others,  and  according  to  the  exercise  of  the  power  of  apportionment, 
but  which  may  in  the  end  turn  out  to  be  a  right  to  the  entire  and  undivided  succes- 
sion. It  seems  to  me,  therefore,  that  the  discharge  of  a  child,  such  as  occurs  in  the 
present  case,  does  not  at  all  operate  as  an  assignation  to  the  parent  w^ho  procures 
this  discharge  of  the  right  of  the  child,  but  only  as  a  relief  of  the  settled  fund  or  estate 
from  his  claim,  and  that  the  benefit  inures  to  the  other  children.  In  short,  I  appre- 
hend that  the  same  principles  are  applicable  to  such  a  case  as  are  applied  in  our  law 
to  regulate  the  effect  of  a  discharge  of  legitim  by  one  of  several  children  during  the 
father's  life.  In  this  view  it  is  of  no  importance  whether  the  child  who  has  dis- 
charged survives  the  parent,  and,  consequently,  the  period  when  the  discharged 
right  would  have  become  available  ;  because,  in  so  far  as  the  fund  or  estate  relieved 
of  the  claim  is  concerned,  the  child  who  has  discharged  stands  in  the  same  position 
as  though  he  were  naturally  dead. 

My  opinion  is,  that  after  Mrs.  Smith  Cuninghame's  discharge  of  her  right  of 
succession  under  her  father  and  mother's  marriage-contract,  the  universitas  of 
Mrs.  Anstruther's  estate  (equally  with  Mr.  Anstruther's  settled  £4000)  remained 
as  before,  secured  as  a  succession  to  the  children  of  the  marriage  who  should  survive 
her,  and  be  capable  of  taking.  The  fee  remained  vested  in  Mrs.  Anstruther  during 
her  life,  but  on  her  death  in  1859  that  fee  passed  by  force  of  the  marriage-contract 
to  Mrs.  Mercer  and  Miss  Lucy  Anstruther  jointly,  subject  only  to  their  father's 
liferent  and  his  power  of  apportionment.    After  that  event,  it  is  difficult  to  see  what 
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right  or  hope  of  succession  could  remain  in  Mrs.  Smith  Cuninghame.  It  miglt  he 
that  her  father  and  mother  during  their  joint  lives  might  have  relieTed  her  from 
the  discharge  which  she  had  granted,  although  that  is  by  no  means  conceded  in 
argument,  and  is  open  to  grave  doubt.  But  after  her  mother's  death  when,  bjtlK 
joint  operation  of  her  parents'  marriage-contract  and  her  own,  the  fee  of  the  entire 
estate  of  Mrs.  Anstruther  had  vested  in  her  two  sisters,  there  seems  no  room  kt 
farther  pretensions  on  the  [1022]  part  of  Mrs.  Smith  Cuninghame  to  any  interet 
in  her  mother's  estate  or  succession.  As  regards  the  £4000,  the  fee  of  that  remaisd 
in  Mr.  Anstruther  during  his  life,  and  on  his  death  would  pass  to  the  child  or  chikirai 
then  alive  who  had  not  discharged  their  claim  to  it.  But  in  no  event  could  anjdua 
to  it  exist  in  the  person  of  Mrs.  Smith  Cuninghame,  consistently  with  the  dischar^ 
which  she  had  granted. 

We  were  favoured  with  a  great  deal  of  very  able  and  ingenious  argument  an 
the  question,  whether  the  clause  in  the  pursuers'  marriage-contract  relied  on  bj 
the  defenders  is  not,  besides  being  u  discnarge  by  Mrs.  Smith  Cuninghame,  also 
a  vaUd  though  partial  exercise  of  the  power  of  opportionment  by  Mr.  Anrtnitkr 
as  regards  the  £4000,  and  by  Mr.  and  Mrs.  Anstruther  jointly  as  regards  her  estate ! 
And  also  on  the  further  question,  what  is  the  effect  of  such  exercise  in  excluding  tbe 
claim  of  the  pursuers  independently  of  the  discharge  1  These  questions  are  attended 
with  considerable  diflUculty,  and  I  do  not  find  myself  under  any  necessity  of  dedinf 
with  them,  because  the  discharge  as  such,  without  supposing  any  exercise  of  tie 
power  of  apportionment,  seems  to  me  conclusive  against  the  pursuers'  chume. 

I  have  only  to  add,  that  the  case  of  Mrs.  Mercer  appears  to  differ  from  the  preari 
in  some  important  particulars.  But  as  that  case  is  not  before  us  at  present,  I  iian 
carefully  avoided  forming  any  opinion  upon  it ;  and  am  glad  that,  lor  the  paip« 
of  deciding  the  present  case,  I  have  not  foimd  it  necessary  to  pursue  the  histoiyci 
the  family,  or  of  the  settled  funds  and  estate  subsequently  to  the  death  of  Un. 
Anstruther,  at  which  period,  as  I  have  already  explained,  if  not  preyioudj,  d 
possible  claim  of  Mrs.  Smith  Cuninghame  against  the  settl^  funds  and  estate  ns 
extinguished. 

My  conclusion  on  the  whole  matter  is,  that  the  defenders  are  entitled  to  aV 
solvitor. 

Lord  Cowan.— By  contract  of  marriage  in  March  1828,  Mr.  and  Mrs.  Anatnitliff, 
in  contemplation  of  their  marriage,  provided  as  follows  : — On  the  one  hand,  i|r. 
Anstruther  became  bound  to  layout  and  secure  the  sum  of  £4000,  taking  the  securities 
to  himself  "  and  his  promised  spouse,  and  the  survivor,  in  conjunct  fee  and  Herat 
(for  Mrs.  Anstruther 's  liferent  use  allenarly),  and  to  the  child  or  children,  one  or 
more,"  of  the  marriage  and  their  issue,  whom  failing,  to  his  own  heirs  and  aas^gwa 
in  fee ;  and,  on  the  other  hand,  Mrs.  Anstruther  assigned  and  made  oTcr  in  favow 
of  her  husband  and  herself  and  survivor,  "  in  conjunct  fee  and  liferent,  and  to  the 
child  or  children,  one  or  more,  of  the  said  intended  marriage,"  and  their  issue,  wim 
failing,  to  her  "  own  nearest  heirs  and  assignees  in  fee,"  the  whole  estate,  heritt^ 
and  moveable,  then  belonging  or  resting  owing  to  her,  or  that  shall  pertain  m 
belong  to  her  during  the  subsistence  of  the  said  marriage. 

These  several  provisions  by  the  spouses  to  the  children  of  the  marriage  are 
declared  to  be  subject  to  a  power  of  division  and  apportionment  in  the  parents^ 
survivor,  and  failing  of  such  division,  are  declared  to  pertain  and  belong  to  u» 
children  equally,  share  and  share  alike.  For  the  particular  t^rms  in  which  ifl«« 
clauses  are  expressed  reference  is  made  to  the  contract  itself.  , 

The  legal  import  of  those  provisions  was  argued  before  the  First  Dimoo  « 
the  Court,  when  the  judgment  of  16th  March  1869  was  pronounced.  By  thaj 
interlocutor  it  was  decided,  first,  that,  as  regards  the  £4000,  the  fee  was  nstid 
in  Mr.  Anstruther,  subject  to  his  wife's  liferent  right  in  the  event  of  her  sani^ 
him,  and  that  the  children  of  the  marriage  had,  in  regard  to  that  sum,  *  "^" 
of  succession  which  could  not  be  eratuitously  defeated ;  second,  as  regards  ihemeaitf 
and  estate  of  Mrs.  Anstruther,  that  the  fee  thereof  was  vested  in  her,  suhje^  to » 
right  of  liferent  in  her  husband  being  the  survivor  of  the  spouses,  and  that  the  childr« 

aeciaea  tnac  on  tne  aissoiution  ot  the  marriage  by  Mrs.  Anstruther's  aeaiu  v"'*"^ 
took  place  in  June  1859),  the  fee  of  her  means  and  estate,  subject  to  the  lifffe»^« 
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her  surviving  husband,  descended  to  the  children  of  the  marriage  ;  and  third,  that 
neither  by  the  spouses  jointly,  nor  by  the  [1023]  husband  as  survivor,  was  any  deed 
executed  purporting  in  terms  to  be  a  deed  of  division  and  apportionment  among  the 
whole  of  the  children,  either  of  the  sum  of  £4000,  or  of  tne  means  and  estate  of 
Mrs.  Anstruther — meaning,  as  I  understand,  no  special  deed  professedly  of  that 
character. 

There  were  three  daughters  of  the  marriage, — Maria,  afterwards  Mrs.  Smith 
Cuninghame ;  Annie  Catherine,  afterwards  Mrs.  Mercer ;  and  Lucy  Sarah,  who 
is  unmarried.  The  marriage  of  the  eldest,  Maria,  to  Mr.  Smith  Cuninghame,  took 
place  in  1847,  during  her  mother's  lifetime  ;  but  the  marriage  of  Annie  Catherine 
to  Mr.  Mercer  occurred  in  December  1 861 ,  two  years  after  her  mother's  death. 

The  second  marriage  of  Mr.  Anstruther  took  place  in  October  1866,  and  shortly 
previous  thereto  he  executed  the  trust-disposition  and  settlement  mentioned  in  the 
record,  of  date  8th  October  1866.     He  died  19th  May  1867. 

Upon  the  marriage  of  Maria  to  Mr.  Smith  Cuninghame  in  1847  a  contract 
was  entered  into  with  consent  and  with  the  concurrence,  as  contracting  parties, 
of  their  respective  parents,  Mr.  Anstruther  and  Mr.  Smith  Cuninghame  senior. 
By  this  deed,  certain  provisions  were  settled  by  the  latter  and  his  son  on  the  intended 
spouses  and  their  issue  ;  and  Mr.  Anstruther,  on  his  part,  bound  himself  to  pay  to 
tne  trustees  therein  named  the  sum  of  £5000  sterling,  to  be  held  by  them  in  trust, 
for  payment  of  the  interest  thereof  to  the  spouses  during  their  joint  lives,  and  to  the 
survivor  of  them  ;  and  after  the  death  of  tne  survivor,  for  payment  of  the  principal 
suni  to  the  child  or  children  of  the  marriage  and  the  lawful  issue  of  such  children  ; 
whom  all  failing,  to  Maria  Anstruther,  her  own  nearest  heirs  and  assignees ;  and 
there  follows  the  declaration,  the  effect  of  which  it  is  for  the  Court  now  to  determine, 
""  and  which  said  sum  of  £5000  is  hereby  declared  to  be,  and  the  said  Maria  Anstruther 
hereby  accepts  of  the  same,  in  full  satisfaction  of  all  legitim,  portion-natural,  or 
bairns'  part  of  gear,  and  of  all  claims  whatsoever  which  she,  the  said  Maria  Anstruther, 
has  in  any  manner  of  way,  by  or  through  the  death  of  her  said  father  or  mother, 
or  by  the  contract  of  marriage  entered  into  between  her  said  father  and  mother, 
dated  24th  and  26th  March  1828,  and  as  the  share  or  division  hereby  allotted  to  her 
of  her  said  father  and  mother's  property  settled  by  said  contract, — all  which  claims 
are  hereby  settled  accordingly,"  &c. 

Neither  at  the  date  of  this  contract,  nor  at  any  time  during  Mrs.  Anstruther 's 
life,  was  there  any  similar  apportionment  of  the  sum  of  £4000,  or  of  the  mother's 
means  and  effects,  made  in  favour  of  the  other  children  of  the  marriage.  But 
after  Mrs.  Anstruther's  death,  on  Mrs.  Mercer's  marriage  in  1861,  a  similar  sum 
of  £5000  was  settled  upon  her  and  her  husband  by  Mr.  Anstruther,  and  a  discharge 
was  taken  from  her  and  her  husband  to  the  same  efPect,  and  almost  in  the  same  terms, 
with  the  declaration  contained  in  her  sister's  contract.  And  by  the  trust-deed 
executed  by  Mr.  Anstruther  in  1866,  on  the  eve  and  in  contemplation  of  his  second 
marriage,  he  provided  the  sum  of  £20,000  for  the  sole  use  and  behoof  of  his  unmarried 
daughter,  Lucy  Sarah,  which  provision  it  is  declared  she  shall  take  **  in  full  satis- 
faction of  all  claims  she  may  have  for  bairns'  part  of  gear,  legitim,  portion-natural, 
or  in  any  other  manner  of  way  by  and  through  my  death,  or  through  the  marriage- 
contract  between  me  and  the  now  deceased  Marian  Anstruther,  her  mother,  dated 
26th  March  1828,"  in  token  of  her  acceptance  of  which  in  full  of  all  such  claim, 
Lucy  Sarah  subscribed  the  deed  along  with  her  father.  By  this  trust-disposition 
and  settlement  Mr.  Anstruther  made  certain  provisions  for  his  intended  second 
wife  and  the  issue  (if  any)  of  their  marriage.  The  deed  contains  a  reserved  power 
**  to  alter  or  revoke  any  part  of  the  trust  hereby  created,  but  that  only  in  so  far 
as  not  inconsistent  with  the  provisions  contained  in  the  first  and  second  heads 
hereof," — being  those  in  favour  of  his  daughter  Lucy  and  of  his  second  wife,  "  which 
are  hereby  declared  by  me  to  be  irrevocable." 

Such  were  the  several  deeds  relative  to  the  succession  of  his  own  and  his  wife's 
means  and  estate  left  by  Mr.  Anstruther  on  his  death  in  1867.  At  that  date  it 
is  alleged  that  the  estate  of  Mrs.  Anstruther,  with  which  Mr.  Anstruther  had 
intromitted,  exceeded  £50,000,  while  his  own  proper  estate  was  comparatively 
small ;  and  soon  afterwards  the  present  action,  at  the  instance  of  Mr.  and  [1024]  Mrs. 
Smith  Cuninghame,  was  instituted  against  the  trustees  acting  under  the  trust- 
disposition  and  settlement  of  1866,  concluding  to  have  it  declared  that  the  defenders 
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are  bound  to  separate  and  set  aside  the  funds  and  estate  which  belonged  to  BItb. 
Anstruther  from  those  of  Mr.  Anstruther,  *"  in  order  that  the  said  means  and  ^Ute 
of  the  late  Mrs.  Marian  Anstruther  may  be  distributed  and  divided,  in  terms  of 
the  provisions  applicable  thereto"  contained  in  the  contract  of  1828,  *  and  tliai 
between  and  among  the  pursuer,  Mrs.  Smith  Cuninghame,  and  the  defenders, 
Mrs.  Mercer  and  Miss  Lucy  Sarah  Anstruther,  the  only  children  of  the  marriaee, 
equally  among  them,  share  and  share  alike  ^ ;  and  farther,  to  have  it  declared  tbt 
no  valid  apportionment  or  division  of  the  means  and  estate  which  belonged  to  Mrs. 
Anstruther  at  the  time  of  her  marriage,  and  which  were  acquired  by  ner  dunog 
its  subsistence,  was  made  among  her  children  under  or  in  virtue  of  the  proriiioM 
of  the  contract ;  as  also  that  no  valid  apportionment  or  division  of  the  sum  ol 
£4000,  provided  by  the  contract  to  the  children  of  the  marriage,  was  ever  made  by 
Mr.  Anstruther.  Farther,  there  are  reductive  conclusions  in  the  summoos,  in 
order  to  have  set  aside  (1)  the  antenuptial  contract  of  marriage  entered  intobetwea 
Mr.  and  Mrs.  Smith  Cuninghame  in  August  1847  ;  and  (2)  the  trustdispoeitKm 
and  settlement  made  and  granted  by  Mr.  Anstruther  in  1866,  so  far  as  prejadieaJ 
to  the  claims  asserted  in  the  summons. 

Standing  their  marriage-contract,  and  the  discharge  therein  contained,*-it  is 
difficult  for  me  to  understand  the  legal  ground  on  which  the  claim  advanced  bj 
the  pursuers  can  be  maintained.  By  the  very  terms  of  the  discharge  granted  Inr 
them,  in  consideration  of  the  £5000  settled  in  trust  for  behoof  of  them  and  the  m& 
of  their  marriage,  all  claims  whatever  in  any  manner  of  way  competent  by  or 
through  the  death  of  either  Mr.  or  Mrs.  Anstruther,  or  under  the  contract  of 
marriage  in  1828,  are  in  so  many  words  declared  settled.  And  yet  the  ob^ 
of  this  action  is  to  have  an  equal  division  both  of  the  £4000  and  of  the  means  a&i 
estate  of  Mrs.  Anstruther,  to  the  effect  of  the  pursuers  obtaining  decree  for  ant- 
third  of  both,  precisely  as  if  they  had  not  executed  for  onerous  considerations  any 
discharge  whatever. 

It  is  very  necessary  to  keep  in  view  the  legal  position  of  the  heir  of  the  marragi 
or  of  the  children  of  the  marriage,  in  whose  favour,  by  antenuptial  deed,  provfikiE 
has  been  made,  whether  of  lands  or  sums  of  money  or  other  moveable  estate.  Tlot 
position  has  been  variously  described  by  lawyers.  The  heir  or  children  of  thi 
marriage  are  stated  to  be  quodammodo  creditors  of  the  father  or  mother,  by  tIiobi 
the  provisions  in  their  favour  have  been  made.  There  is  vested  in  the  one  or  other, 
it  is  said,  a  jus  crediti,  which  cannot  be  disappointed  gratuitously.  The  successk* 
in  the  subjects  provided  to  them  is  stated  to  be  protected  by  this  jus  creditu  whirk 
no  gratuitous  deed  by  the  parents  can  frustrate  ;  and  that  by  onerous  deeds  akot 
can  the  rights  of  the  heir  or  children  of  the  marriage  be  affected.  Hence  it  ii  thai 
they  are  sometimes  stated  to  be  heirs  in  a  question  with  creditors  of  the  parent, 
but  creditors  in  any  question  with  heirs  generally.  All  this  is  undoubted  lav, 
for  which  no  authority  requires  to  be  cited. 

While  this  is  true  on  the  one  hand,  it  is  no  less  true  on  the  other  that  the 
parent  may  transact  with  the  heir  of  the  marriage,  or  with  the  children  ol  the 
marriage,  to  the  effect  of  freeing  himself  from  the  fetters  imposed  on  him  by  lb 
contract  of  marriage,  in  the  disposal  of  his  means  and  estate  by  gratuitous  deeds, 
whether  inter  vivos  or  mortis  causa,  A  discharge  obtained  under  such  a  trans»ctiL« 
with  his  child  or  children,  the  heir  or  heirs  of  the  marriage,  reinstates  the  parent  in 
his  full  proprietary  right,  and  places  him  in  the  same  position  as  if  the  oontraet  hsd 
never  been  executed,  or  as  if  no  child  had  been  born  of  the  marriage. 

As  regards  a  landed  estate  thus  destined  to  the  heir  of  the  marriage,  the  prindpk 
stated  is  fully  illustrated  by  the  decision  of  this  Court  and  of  the  House  of  I/>rdsin 
the  case  of  Routledge  or  Majendie  v.  Carruthers,  referred  to  in  the  argument.  Ow 
of  the  distinguished  Judges  who  concurred  in  the  judgment  of  that  case  thus  sboitly 
stated  the  principle  :  "  The  patrimonial  right  here  is  tiie  jus  crediii^  spes  successiat^it- 
or  whatever  else  it  may  be  called.  It  is  the  right  [1025]  of  an  heir  under  a  ccwBtf»t*t 
of  marriage  to  succeed  to  the  estate  which  forms  the  subject  of  it.  Is  there  anything 
in  our  law  which  says  that  this  right  shall  not  be  the  subject  of  compromise  I  I  ha'** 
never  heard  of  such  a  law.  I  conceive  that  a  person  holding  a  jus  crediti  is  entitled 
to  dispose  of  it  in  any  way  he  thinks  proper.  His  right  to  dispose  of  it  is  just  as  fall 
and  ample  in  his  person  as  his  right  to  dispose  of  any  estate  of  which  he  is  the  absolute 
proprietor."    On  this  principle  the  discharge  of  the  only  daughter  of  the  marriage- 
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of  her  right  to  succeed  to  the  valuable  estate  of  Dormont,  for  a  present  payment 
of  £600,  was  sustained  ;  and  the  estate  was  held  to  have  been  well  settled  by  the 
father  to  the  exclusion  of  the  daughter  who  predeceased  her  father,  and  whose  son, 
when  the  succession  opened,  was  heir  of  the  marriage.  The  same  reasoning  applies 
with  equal  force  to  a  destination  not  to  heirs  but  to  the  children  of  the  marriage, 
under  which  all  the  children  would  take  the  landed  estate  equally,  or  to  a  destination 
to  the  heirs  of  the  marriage,  under  which,  failing  sons,  the  daughters,  if  any, 
would  take  the  succession  as  heirs-portioners. 

Then  as  regards  moveable  estate  or  conquest  provided  to  the  children  of  the 
marriage,  the  principles  referred  to  are  no  less  applicable,  and  have  been  repeatedly 
recognised  to  be  so  in  the  judgments  of  the  Court  from  the  earliest  date. 

The  decisions  referred  to  at  the  former  advising  are  in  this  view  important.  I 
may  observe  that  the  case  of  Sinclair,  the  circumstances  of  which  Lord  Deas  in  his 
opinion  states  from  the  session  papers,  will  be  found  reported  in  the  Dictionary, 
p.  13,007,  and  the  opinions  delivered  by  the  Judges  are  fully  given  by  Lord  Hailes 
in  his  Decisions,  p.  254.  The  Court  was  much  divided  in  opinion,  but  the  majority 
based  their  judgment  upon  the  authority  of  the  decision  by  the  House  of  Lords  in 
the  case  of  Allardice,  12th  February  1721,  in  Robertson's  Appeals,  p.  399.  I  think 
it  right,  therefore,  to  examine  with  care  the  principles  which  ruled  that  decision. 

The  provision  contained  in  the  father's  contract  on  his  first  marriage  was,  that 
the  **  heirs  ''  of  the  marriage  should  have  the  conquest,  which  at  the  date  of  its 
dissolution  was  estimated  to  be  18,000  merks.  There  were  three  children  of  the 
marriage,  a  son  and  two  daughters.  Besides  the  above  sum  of  18,000  merks,  there 
had  been  conveyed  to  the  father  during  the  marriage  a  house  in  Aberdeen — "  to 
him  and  his  spouse  in  conjunct  fee  and  liferent,"  and  to  the  "^  heirs  "  of  the  marriage 
in  fee.  This  being  the  conquest  when  the  first  marriage  was  dissolved, — the  father 
by  his  second  contract  of  marriage  settled  certain  provisions  on  the  children  of  that 
marriage,  and  the  liferent  of  the  above  house  on  his  second  wife.  Thereafter  the 
father  settled  4000  merks  on  each  of  his  daughters  by  the  first  marriage,  and  took 
discharges  from  them  of  their  claims  for  conquest  under  the  first  contract.  The 
effect  of  these  discharges  throughout  the  subsequent  litigation  was  held  to  be  to 
extinguish  all  claim  on  the  part  of  the  two  daughters.  After  the  father's  death  the 
son  of  the  first  marriage  claimed, — 

(1)  The  whole  conquest  of  18,000  merks,  on  the  ground  of  his  being  heir  of 
provision,  and  entitled  alone  to  claim  it  as  the  only  son  of  the  marriage  ;  but  this 
claim  was  overruled,  and  the  conquest  held  to  belong  to  the  three  children  of  the 
marriage,  being  conquest  provided  to  "  heirs,"  interpreted  to  mean  children,  and  his 
share  was  limited  to  his  own  one-third — the  surplus  being  held  to  fall  to  the  father, 
and  to  be  carried  by  his  contract  to  the  children  of  the  second  marriage. 

(2)  The  second  claim  of  the  son  was  to  be  relieved  from  the  liferent  right  con- 
stituted over  the  house  in  favour  of  the  second  wife ;  but  this  was  repelled,  as  the  father 
was  fiar  and  entitled  to  make  such  onerous  provision  to  his  wife  by  his  second  contract. 

The  interlocutors  of  this  Court  to  the  above  effect  were  affirmed  in  the  House  of 
Lords  ;  and  by  them  I  apprehend  it  to  have  been  decided  that  discharges  may  be 
taken  by  a  parent  in  consideration  of  a  suitable  portion  or  provision  on  any  one  or 
more  of  his  children,  to  which  full  effect  will  be  given,  as  excluding  all  farther  claim 
against  the  father  or  his  estate. 

But  these  decisions  do  not  stand  alone.  There  occurred  soon  afterwards  the 
[1026]  case  of  Campbell  v.  Campbell,  21st  December  1739,  reported  by  Elchies  and 
by  Kilkerran,  in  which,  under  a  destination  of  a  sum  of  money  and  of  the  whole 
conquest  to  "  the  bairns  of  the  marriage  in  fee,"  the  same  principles  were  recognised. 
The  father  had  given  his  landed  estate  and  his  whole  moveables  to  his  eldest  son  (a 
child  of  the  marriage),  reserving  a  power  to  burden  with  provisions  to  his  younger 
children  ;  and  failing  his  exercise  of  the  power,  delegating  the  duty  to  parties  named. 
The  power  was  not  exercised  by  the  father,  and  the  parties  refused  to  act  on  the 
delegated  power  when  called  on  by  the  Court  to  state  whether  they  would  or  not. 
In  this  situation  it  was  decided  that  there  was  no  power  in  the  father  to  give  the 
whole  estate  to  one  of  the  children,  but  that  each  of  the  children  was  entitled  to  a 
share  of  the  provision, — the  father,  however,  being  entitled  (had  he  thought  fit  to 
do  so)  to  divide  and  apportion  the  money  provided  and  the  conquest  among  them  in 
such  manner  as  might  be  rational  and  proper  in  the  circumstances.     In  reporting 
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the  case  Eilkerran  states  that  *  it  is  the  nature  of  suck  obligation  pluribus  to  con- 
stitute all  of  them  creditors  in  cajdta  " — (5  Brown *s  Sup.  214) ;  but  that  at  the  same 
time  such  credit  in  them  was  subject  to  the  father's  power  of  division,  and  that "  this 
was  no  new  notion,  for  it  was  the  uniform  doctrine  of  our  decisions,  elder  and  later, 
that  the  children  were  creditors  in  capita,  subject  to  the  father's  power  of  division/ 
It  is  of  no  consequence  whether  the  same  view  as  to  the  father  s  powers  in  a  destination 
of  conquest  would  now  be  taken  by  the  Court,  for  we  have  here  to  deal  with  a  case  in 
which  such  power  was  expressly  given. 

Another  case  is  reported  by  Elchies,  voce  Mutual  Contract,  No.  15,  Pringle  r. 
Prinele,  which  occurred  for  decision  in  the  same  month  (December  1739),  and  in 
which  there  was  conferred  on  the  father  such  a  power.  The  obligation  in  the  ante- 
nuptial deed  was  to  provide  certain  sums  of  money  to  the  children  of  the  marriage, 
witn  a  power  of  division  in  the  father.  He  provided  his  two  younger  sons,  and  got 
their  discharges  of  all  they  could  claim.  He  then  disponed  his  estate  to  his  eldest 
son.  After  his  death  a  Question  arose  between  his  only  daughter,  who  was  left 
unprovided,  and  claimed  tne  whole  executry,  and  the  eldest  son,  who  insisted  on  his 
right,  notwithstanding  of  his  having  got  the  land  estate  disponed  to  him,  to  have  a 
share  of  the  sum  provided  by  the  contract.  This  Court  repudiated  the  claim,  but  on 
appeal  the  House  of  Lords  (Craigie  &  Stewart's  App.  297)  held  that  the  eldest  son  was 
not  debarred  from  claiming  his  share  of  the  money  provision  as  a  child  of  the  marriage 
along  with  the  daughter.  As  I  read  this  decision,  it  recognises  (1)  the  principle  that 
the  jus  crediti  in  the  children  of  the  marriage  maybe  discharged  by  any  of  the  children 
with  whom  the  father  transacts  for  that  purpose  ;  (2)  that  this  may  be  efiectually 
done  although  the  whole  fund  is  not  in  terms  apportioned  among  the  children  ;  and 
farther  (3),  that  those  of  the  children  who  have  not  been  provided  by  their  father  in 
his  lifetime,  and  have  not  granted  a  discharge  of  their  claims,  are  entitled  to  what 
remains  of  the  sum  provided  by  the  contract — in  other  words,  that  the  benefit  of  the 
discharge  inures  to  those  children. 

It  is  in  the  liffht  of  the  recognised  principles  now  stated  that  the  effect  of  the 
discharge  granted  by  the  pursuers  in  Mrs.  Anstruther's  lifetime  has  to  be  con- 
sidered ;  and  I  cannot  doubt  its  sufficiency  to  exclude  the  claim  made  in  this  action. 
Had  Mrs.  Anstruther  obtained  similar  discharges  from  the  other  daughters,  this 
would  have  left  her  free  to  settle  the  succession  to  her  estate  as  she  pleased.  And  if 
she  did  not  settle  it  otherwise,  but  died  intestate,  her  estate  would  have  descended, 
vi  legisy  to  her  three  daughters  or  their  descendants,  as  her  nearest  heirs.  But  this 
was  not  the  state  of  matters  on  Mrs.  Anstruther's  death.  The  pursuers  had  received 
a  portion  and  discharged  their  claims,  while  no  discharge  had  been  granted  by  the 
other  daughters.  They  were,  consequently,  entitled  to  succeed  to  the  estate  of  their 
mother  by  the  terms  of  the  contract  of  marriage  of  their  parents,  and  to  claim  it  in 
fee  as  it  stood  in  her  person, — free  from  any  claim  by  the  pursuers  such  as  that 
advanced  in  this  action,  viz.  to  have  one-third  thereof,  precisely  as  if  no  discharge  had 
been  granted. 

That  there  is  an  express  power  of  division  and  apportionment  conferred  on 
the  parents  by  the  contract  does  not,  in  my  apprehension,  affect  this  result.  At 
[1027]  least  one  of  the  decisions  to  which  I  have  referred  (that  of  Pringle  v.  Pringle) 
proceeded  on  the  footing  that  there  was  a  power  of  apportionment  in  the  parent;  and 
whether  expressly  granted  or  not,  when  the  provision  is  of  the  succession  to  his  estate 
generally,  or  the  conquest — (the  amount  of  which  is  necessarily  uncertain)— during  the 
marriage,  the  possession  of  such  a  power  in  the  father  is,  for  obvious  reasons,  most 
expedient  and  beneficial.  It  may  be  all-important  for  the  child  that  he  should  have 
present  payment  of  a  sum  of  money  either  for  his  establishment  in  business,  if  a  son, 
or  as  a  marriage  portion,  if  a  daughter  ;  and  in  return  for  such  present  payment,  the 
discharge  of  the  child's  claims  may  be  justly  stipulated  for  by  the  parent.  An 
express  power  of  apportionment,  so  far  from  militating  against  such  a  transaction, 
removes  any  doubt  as  to  its  being  within  the  power  of  the  parties. 

The  pursuers  contended  that  eventually  some  interest  in  the  succession  to  the 
mother's  estate  might  emerge  in  their  favour,  supposing  the  power  of  apportion- 
ment not  to  have  been  validly  exercised,  as  regards  the  remainder  of  the  estate, 
by  Mr.  Anstruther,  on  whom  the  power  devolved  after  his  wife's  death.  In  such 
a  state  of  matters,  it  was  stated  that  the  other  two  daughters  could  not  claim  more 
than  one-third  each  of  the  mother's  estate,  and  that  the  surplus  would  be  for  division 
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among  her  three  daughters  (including  Mrs.  Smith  Guninghame)  as  her  heirs-at-law, 
whether  in  heritage  or  in  moveables.  As  the  case  is  presented  for  the  judgment 
of  the  Court,  however,  there  are  several  answers  to  which  this  contention  is  open. 

First,  there  is  the  answer  which  the  principle  that  ruled  the  decisions  before 
mentioned  suggests,  viz.,  that  by  the  terms  of  the  discharge  all  claim  whatever 
on  the  part  of  the  pursuers  under  the  father  and  mother's  contract  has  been  dis- 
charged. 

There  is,  second,  the  fact  that,  as  matters  at  present  stand,  there  was  an  exercise 
of  the  power  of  apportionment  on  the  part  of  Mr.  Anstruther  as  regards  the  second 
daughter,  Annie  Catherine,  on  her  marriage  to  Mr.  Mercer  in  the  year  1861,  when 
she  also  discharged  her  whole  claims  under  the  contract  of  her  parents  in  any 
manner  of  way  competent  to  her  against  her  father  or  mother's  estate.  The  efEect 
of  that  discharge,  which,  although  brought  under  challenge  in  another  action, 
must  in  this  argument  be  held  as  still  subsisting  and  valid,  was  to  leave  the  remain- 
ing estate  to  the  third  daughter,  Lucy  Sarah  ;  and  she  again,  by  becoming  a  party 
to  her  father's  trust-disposition  and  settlement  of  1866,  has  accepted  of  the  sum 
of  £20,000  also  in  full  oi  her  claims.  By  these  deeds  it  is  alleged  by  the  defenders 
that  there  has  been  an  efEectual  appropriation  of  the  whole  estate  of  Mrs.  Anstruther, 
as  also  of  the  £4000.  And  this  reasoning,  assuming  it  to  be  well  founded,  would 
leave  nothing  to  descend  to  the  heirs-at-law  of  Mrs.  Anstruther,  as  contended  for 
by  the  pursuers. 

But,  third,  the  conclusions  of  this  action  being  to  the  efiect  they  are,  the  pro- 
position to  discuss  any  alleged  right  of  succession  which  may  emerge  cannot  be 
entertained  under  this  record.  For,  having  regard  to  the  effect  of  the  discharge 
on  the  rights  of  the  pursuers,  in  no  event  and  in  no  contingency,  as  I  view  the  case, 
can  their  right  to  claim  an  equal  portion,  or  one-third,  of  the  mother's  succession 
ever  be  successfully  asserted.  This  could  have  arisen  only  in  the  event  of  their 
being  successful  in  setting  aside  the  contract  of  marriage,  and  the  discharge  therein 
contained,  under  the  reductive  conclusions  of  the  libel. 

As  regards  these  conclusions  for  reduction,  my  opinion  concurs  with  what  I 
understand  is  the  view  taken  by  all  the  Court.  Had  I  been  called  on  to  consider 
the  relevancy  of  the  allegations  in  the  record  bearing  on  these  conclusions,  I  would 
have  concurred  in  the  judgment  of  the  Court,  in  so  far  as  fraud  was  stated  as  a 
ground  for  setting  aside  the  discharge,  and  in  the  views  stated  by  Lord  Deas  as 
to  the  irrelevancy  of  the  averments  in  support  of  the  ground  of  essential  error. 
A  proof  on  that  point,  however,  was  ordered  oefore  answer  ;  and  I  am  quite  satisfied, 
on  considering  its  import,  that  nothing  has  been  established  tending  to  impugn 
the  discharge  granted  by  the  pursuers  on  that  ground.  The  deed  appears  to  me 
to  have  been  prepared  and  adjusted  by  all  the  parties  concerned,  and  specially  by 
the  father  of  Mr.  Smith  Cuninghame,  who  was  a  well-known  and  eminent  prac- 
titioner in  this  Court,  in  the  full  knowledge  of  every  [1028]  matter  essential  to  be 
known  by  the  parties  to  such  a  deed.  And  it  does  appear  to  me  that  it  would  be 
not  a  Uttle  perilous  to  the  validity  of  the  numerous  deeds  of  this  kind  of  every  day's 
occurrence,  and  of  the  relative  family  arrangements  they  embody,  were  the  facts 
on  which  the  pursuers  rely  for  setting  aside  their  discharge  held  sufficient  to  void 
an  antenuptial  settlement,  so  carefully  gone  about  as  the  proof  demonstrates  this 
contract  to  have  been. 

Before  concluding  I  must  add  that  while  I  think  the  considerations  to  which 
I  have  adverted  are  sufficient  to  exclude  from  this  discussion  any  claim  by  the 
pursuers  of  succession  as  regards  the  mother's  estate,  I  must  not  be  understood 
to  express  any  opinion  as  to  the  vaUdity  of  the  discharge  executed  by  Mrs.  Mercer 
in  1861,  which  is  the  subject  of  a  separate  action  of  reduction  at  her  instance,  not 
now  before  the  Court, — there  being  this  material  distinction  between  her  situation 
and  that  of  Mrs.  Smith  Cuninghame,  that  in  1861  the  fee  of  the  mother's  estate 
had  vested  in  her  and  her  sister  Lucy  Sarah,  subject  to  the  father's  right  of  liferent, 
and  of  his  power  of  apportionment.  Neither  do  I  wish  to  express  any  opinion, 
supposing  Mrs.  Mercer's  discharge  to  be  set  aside  (or  whether  that  should  be  the 
result  of  the  action  at  her  instance  or  not),  with  regard  to  the  sufficiency  and  validity 
of  the  discharge  by  Lucy  Sarah,  as  having  the  effect  of  vaUdating  Mr.  Anstruther's 
disposal  of  the  whole  remaining  estate  of  his  deceased  wife,  even  with  her  con- 
currence, to  the  exclusion  of  all  claim  by  Mrs.  Anstruther's  heirs  on  the  footing  of 
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intestacy.    These  matters  do  not  appear  to  me  to  be  legitimately  raised  in  this 
action. 

On  the  whole,  I  concur  with  your  Lordship  in  holding  that  the  defenders  ought 
to  be  assoilzied  from  the  conclusions  of  the  libel. 

Lord  Deas. — The  nature  of  this  case  was  pretty  fully  developed  in  the  opinions 
delivered  by  the  Judges  of  the  First  Division  upon  the  18th  of  March  1869.  The 
history  of  the  case  may  be  resumed  in  a  few  sentences.  Mr.  and  Mrs.  Anstnither, 
by  their  antenuptial  marriage-contract  in  1828,  became  thus  far  bound, — Mr. 
Anstruther  provided  £4000,  and  Mrs.  Anstruther  provided  all  her  estate  which  she 
then  had,  or  might  come  to  have  during  the  marriage,  to  the  children  of  the  mar- 
riage, in  such  proportions  as  Mr.  Anstruther  might  direct  as  to  the  £4000,  and  as 
the  spouses  jointly,  or  the  survivor  of  them,  might  direct  as  to  Mrs.  Anstruther* 
estate,  and  failing  any  such  direction,  then  to  the  children  equally  among  them, 
with  certain  beneficial  rights  to  the  spouses  themselves,  which  I  may  notice  after- 
wards. There  were  three  children  of  the  marriage— daughters.  In  1847  the 
eldest  was  married  to  Mr.  Smith  Cuninghame,  and  by  their  antenuptial  marriage- 
contract  the  father  of  the  bridegroom  made  liberal  provisions  for  the  spouses  and 
the  children  of  the  marriage,  and,  upon  the  other  hand,  the  parents  of  the  ladj 
advanced  and  paid  to  trustees,  for  behoof  of  the  spouses  and  their  issue,  £5000, 
which  was  accepted  by  Mr.  and  Mrs.  Smith  Cuninghame  as  in  full  of  all  Mrs.  Smith 
Cuninghame  might  be  entitled  to,  through  her  father  and  mother,  by  their  mar- 
riage-contract or  otherwise.  The  precise  terms  of  this  acceptance  I  shall  imme- 
diately notice.  In  June  1859  Mrs.  Anstruther  died.  In  1861  the  second  daughter 
was  married  to  Mr.  Mercer,  and  upon  that  occasion  a  marriage-contract  was  executed 
substantially  in  the  same  terms  with  the  marriage-contract  of  Mr.  and  Mrs«  Smith 
Cuninghame.  Upon  the  11th  of  October  1866  Mr.  Anstruther  entered  into 
a  second  marriage,  and,  with  a  view  to  that  second  marriage,  he,  three  dajrs  before 
— viz.  upon  the  8th  of  October  1866 — executed  an  inter  mvos  trust-deed,  with  the 
consent  of  his  daughter  Lucy,  the  substance  of  which  was  to  make  certain  pro- 
visions for  the  wife  he  was  about  to  marry,  and  for  the  children  of  the  marriage, 
if  there  should  be  any,  and  to  give  the  whole  of  his  estate  and  all  he  Iiad  power  to 
dispose  of,  quoad  vltra^  to  his  daughter  Lucy.  Mr.  Anstruther  died  in  November 
1867,  and  after  his  death  there  was,  for  the  first  time,  a  challenge  made  of  the 
contract  of  marriage  which  Mr.  and  Mrs.  Smith  Cuninghame  had  entered  into 
twenty  years  before, — this  challenge  being  after  the  death,  not  only  of  Mr.  and  Mrs. 
Anstruther,  but  of  all  the  intelligent  and  experienced  men  of  business  who  had  b^n 
engaged  in  the  arrangement  and  execution  of  that  contract  of  marriage.  The 
summons  concludes  for  reduction  of  that  contract,  in  so  far,  at  all  events,  as  relates 
to  the  [1029]  funds  which  are  now  in  dispute  ;  and  it  concludes  that,  whether  that 
contract  of  marriage  be  so  reduced  or  not,  the  £4000  which  had  been  provided  by 
the  father,  and  the  whole  estate  which  had  been  provided  by  the  mother,  should  be 
found  and  declared  to  be  divisible  into  three  equal  portions,  one  to  each  of  their 
three  daughters,  subject  to  credit  being  given  by  Mr,  and  Mrs.  Smith  Cuninghame 
for  the  £5000  which  they  had  received,  and  by  Mr.  and  Mrs.  Mercer  for  the  £5000 
which  they  had  received ;  and  there  are  petitory  conclusions  for  decemitnre  in 
these  terms. 

The  whole  case  was  very  fullv  and  ably  argued  before  the  First  Division  of  the 
Court  in  March  1869 — three  Judges  only  being  present — and  by  a  majority  of  two 
to  one  an  interlocutor  was  then  pronounced.  That  interlocutor  contains  varions 
findings  as  to  the  terms  of  the  deeds,  about  which  there  was  not  and  could  not  be 
any  dispute.  It  further,  however,  contains  a  finding  that  the  fee  of  Mrs.  Anstruther 's 
estate,  after  her  death,  remained  in  bonis  of  her,  and  in  Mr.  Anstruther  in  liferent, 
and  it  allows  a  proof,  before  answer,  of  the  16th,  17th,  and  18th,  articles  of  the 
condescendence  in  support  of  the  reductive  conclusions.  In  the  view  I  take  of  the 
case,  I  confess  I  have  never  been  able  to  see  much  expediency  in  its  being  decided,  at 
that  stage  of  the  cause,  whether  the  fee  of  Mrs.  Anstruther 's  estate  was  in  her  or  in  her 
husband.  I  rather  think  it  would  have  been  as  well  if  that  had  been  an  open  question 
now,  for  the  consideration  of  your  Lordships,  unless  something  more  had  been  at  the 
same  time  decided  than  was  decided  by  that  interlocutor.  Two  Judges,  however. 
were  of  the  opinion  expressed  in  the  interlocutor.  The  Lord  Ordinary  was  of  an 
opposite  opinion  ;  he  was  of  opinion  that  the  fee  was  in  Mr.  Anstruther,  the  snrrrror. 
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For  my  own  part,  I  look  upon  that  as  a  very  doubtful  and  difficult  question,  which 
I  should  not  be  willing  to  decide  unnecessarily.  Mrs.  Anstruther's  estate  did  not 
consist  either  wholly  or  partly  of  any  heritable  subject.  It  consisted  altogether 
of  personal  succession  which  opened  to  her  during  the  subsistence  of  the  marriage. 
The  fund  which  was  the  subject  of  destination  by  her  in  the  marriage-contract 
was  not  ear-marked  in  any  way.  It  was  not  protected  by  any  trust.  The  jus 
mariti  of  the  husband  was  not  excluded,  and  there  is  a  marked  difference  between 
the  way  in  which  that  fund  is  ultimately  destined  and  the  way  in  which  the  £4000 
that  came  from  the  husband  is  dealt  with  in  the  same  deed, — the  £4000  being 
provided  to  Mrs.  Anstruther  in  case  of  survivance,  for  her  liferent  use  allenarly, 
and  there  being  no  such  restriction  as  the  important  word  "  allenarly "  imports  in 
regard  to  the  survivorship  of  Mr.  Anstruther.  In  short,  that  question,  if  it  were 
necessf^ry  to  be  decided,  would  require  more  argument  to  enable  me  to  make  up 
my  mind  on  it  than  I  have  yet  heard.  My  opinion  was,  and  is  now,  that  it  has 
very  little  to  do  with  the  questions  now  before  us. 

With  regard  to  the  reductive  conclusions,  I  was,  and  still  am,  of  opinion,  that 
there  were  no  relevant  grounds  of  reduction  stated.  I  understand  the  other  two 
Judges  to  have  been  of  the  same  opinion,  so  far  as  the  action  was  said  to  be  based 
upon  fraud.  It  was  never  pretended  that  there  was  any  allegation  of  fraud  except 
in  art.  1 9  of  the  condescendence,  which  simply  states  that  he  (her  father)  fraudulently 
induced  Mrs.  Smith  Cuninghame  to  execute  that  contract  with  a  view  and  for  the 
purpose  of  acquiring  the  power  of  disposing  of  his  wife's  means  and  estate  for  his 
own  behoof.  In  the  view  taken  by  your  Lordships  of  the  insufficiency  and  conse- 
quent irrelevancy  of  that  allegation,  it  is  not  necessary  that  I  should  resume  that 
part  of  the  qjuestion.  But  I  think  it  only  justice  to  the  memory  of  Mr.  Anstruther 
to  say  that,  m  my  humble  opinion,  there  is  not,  so  far  as  appears,  the  shadow  of  a 
foundation  in  fact  for  such  an  allegation.  To  allege  that,  at  the  date  when  that 
marriage-contract  was  executed,  he  had  formed  a  purpose  of  getting  hold  of  all  his 
wife's  means  and  estate  for  his  own  behoof,  is  an  allegation  which  the  whole  evidence, 
so  far  as  we  have  it  in  the  writings  and  in  the  facts  and  circumstances,  goes  completely 
to  disprove.  I  think  upon  that  occasion  Mr.  Anstruther  acted  honestly  and  liberally  ; 
he  gave  the  £5000  when  everybody  admits  he  need  not  have  given  one  shilling 
during  his  own  life,  which  lasted  for  twenty  years  afterwards,  and  might  have  lasted 
much  longer.  The  notion  that  he  did  what  he  then  did  with  any  such  view  as  is 
stated  is  altogether  unfounded  and  extravagant. 

[1030]  The  onfy  other  ground  of  reduction  that  was  maintained  at  the  bar  was 
essential  error.  It  was  said  that  Mr.  Anstruther  thought  erroneously  that  he  had 
the  power  to  do  anything  he  thought  proper  with  that  £4000,  and  likewise  with 
the  fortune  of  his  wife.  That  is  the  essential  error  alleged,  so  far  as  he  is  concerned. 
It  was  further  said  that,  upon  the  other  side,  there  was  similar  essential  error — that 
he  led  the  other  parties  into  the  same  erroneous  notion,  that  he  could  do  with  all 
these  funds  whatever  he  chose.  Now,  apart  altogether  from  this  sort  of  error 
being  upon  its  face  a  mere  error  in  law,  it  is  unintelligible  to  my  mind  how  this 
alleged  error,  either  on  the  one  side  or  the  other,  can  be  held  to  have  operated  to 
the  prejudice  of  Mr.  and  Mrs.  Smith  Cuninghame,  who  might  admittedly,  in  the 
highest  view  of  their  rights,  have  been  paid  of!  with  a  much  smaller  sum  th^,n  £5000. 
The  allegation  of  essential  error  was,  I  think,  upon  the  face  of  it,  such  as  it  was 
impossible  to  listen  to.  I  do  not  think  it  is  made  stronger  by  the  proof.  It  is,  if 
possible,  weaker  upon  the  proof  than  upon  the  averment.  Mr.  Anstruther's  letters, 
written  at  the  time,  make  it  clear  that  he  was  under  no  error  at  all.  He  perfectly 
understood  that  he  and  his  wife  had  a  mere  power  of  division  or  apportionment — 
that  her  consent  was  necessary,  so  far  as  her  fortune  was  concerned,  and  that  all 
they  could  do  was  to  give  less  or  more  to  each  of  the  children.  These  views  he  freely 
disclosed  to  those  acting  on  both  sides,  and  all  parties  knew  them  to  be  correct. 
Then  it  is  proved  that  Mrs.  Smith  Cuninghame,  when  she  was  eighteen  years  of 
age,  was  told  by  her  mother  all  about  what  was  intended  to  be  done.  Many  more 
explanations  were  given  to  her  than  are  given,  I  believe,  in  ninety-nine  case  out 
of  the  hundred,  by  parents  to  their  daughters  on  the  occasion  of  their  marriage. 
If  her  personal  knowledge  had  been  of  any  moment,  which  I  think  it  was  not,  she 
knew  everything,  except  that  she  says  she  did  not  know  the  terms  of  her  father  and 
mother's  marriage-contract,  which  she  expressed  no  desire  to  see.     In  the  same 
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way  Mr.  Smith  Guninghame  does  not  deny  that  the  marriage-contract  was  read 
over  to  him,  and  that  he  knew  everything  except  the  terms  of  Mr.  Anstruther's 
marriage-contract,  as  to  which  he  never  inquired ;  but  he  states  most  fairlv  and 
candidly  that  he  left  his  interest  entirely  in  the  hands  of  his  father  and  uncle,  hoih 
professional  gentlemen,  and  that  he  had  entire  confidence  in  them.  To  suppo^, 
therefore,  that  the  extent  of  his  personal  knowledge  and  that  of  the  young  laay  can 
have  much  to  do  with  this  question,  is,  in  every  point  of  view,  I  think,  somewkt 
extravagant.  As  I  understand  we  are  now  all  agreed  that  there  can  be  no  decree 
of  reduction  pronounced  under  this  summons,  I  say  no  more  upon  that  subject, 
except  that  I  entirely  adhere  to  all  the  observations  which  I  had  occasion  to  make  on 
that  matter  in  March  1869. 

The  only  remaining  question  raised  by  this  summons  is,  whether  we  can.  in 
terms  of  the  declaratory  and  petitory  conclusions,  find  and  decern  that  the  £4000 
provided  by  the  father,  and  the  fortune  provided  by  the  mother,  must  be  divided 
into  three  equal  parts,  one  to  each  of  the  three  daughters,  they  giving  credit  for 
what  they  have  got  already.  I  entirely  agree  with  the  observation  of  your  I/>nkhip 
in  the  chair,  that  there  is  and  can  be  no  question  raised  in  this  action  upon  the 
footing  of  any  portion  of  these  funds  having  fallen  into  the  intestate  successon 
of  the  mother,  or  into  the  intestate  succession  of  the  father.  The  whole  question 
is  with  reference  to  the  protected  funds  under  the  clause  in  the  marriage-contraet 
of  Mr.  and  Mrs.  Anstrutner,*by  which  they  were  to  go  to  the  children  in  such  pro- 
portions as  might  be  directed  ;  and  failing  any  direction,  equally  among  them. 
Now,  it  appears  to  me  that  there  are  two  conclusive  answers  to  the  claim  made  bv 
the  pursuers ;  the  one  is  the  answer  made  by  your  Lordship  in  the  chair,— m 
that  upon  the  face  of  this  discharge,  which  it  is  now  fixed  is  to  stand  unredueei 
Mr.  and  Mrs.  Smith  Cuninshame  are  entirely  barred  from  claiming  any  farther 
portion  of  those  two  funds  under  and  in  virtue  of  the  clause  in  Mr.  and  Mrs.  Anstruther  s 
contract  of  marriage.  If  the  question  were,  whether  they  are  excluded  from  claiming 
an3rthing  even  in  the  way  of  succession  to  their  father  or  mother,  out  of  funds  set 
free  from  the  clause  in  their  father  and  mother's  contract  of  marriage,  it  would  be 
very  difficult,  I  think,  to  find  under  the  words  of  this  discharge  that  such  a  claim  V3i 
open.  I  do  not  wish  to  say  anything  more,  at  present,  on  that  point ;  but  with 
reference  to  [1031]  funds  which  admittedly  remam  protected  by  that  clause  in  the 
marriage-contract  of  the  father  and  mother,  nothmg  can  be  more  erolicit  than 
the  discharge  we  are  now  dealing  with.  £5000  was  accepted  in  full  of  all  claims 
whatsoever,  through  the  death  of  the  father  and  mother,  or  by  the  contract  of 
marriage  entered  into  between  them,  dated  24th  and  26th  March  1828,  and  as  the 
share  or  division  allotted  to  Mrs.  Smith  Guninghame  of  her  said  father  and  mother  s 
property ;  now,  I  cannot  conceive  that,  upon  the  words  of  it, — which  words  are 
now  to  stand  in  full  force  by  the  unanimous  judgment  of  the  Court, — there  is  room 
for  doubt,  that  all  further  claims  the  parties  might  make,  in  virtue  of  that  contract 
of  marriage  of  1828,  are  completely  settled,  sopited,  and  discharged.  To  hold  the 
reverse  appears  to  me  necessarily  to  imply  that  the  contract  falls,  quoad  hoc,  to  be 
reduced.  All  your  Lordships  know  very  well  that,  by  our  law  and  practice.  ^^ 
duction  is  the  only  form  of  process  by  which  a  result  of  that  kind  can  be  reached : 
and  so  long,  therefore,  as  these  words  stand  unreduced,  it  seems  to  me  absolntelj 
impossible  that  these  parties  can  make  good  any  claim  to  any  share  of  these  two 
funds  in  virtue  of  that  contract  of  marriage  of  1828. 

That  view  is,  I  think,  of  itself  conclusive.  A  case  of  Chisholm,  in  July  1671 
was  noticed,  in  the  course  of  the  discussion,  as  reported  in  Mor.  8108.  But  thae 
is  a  fuller  report  of  that  case  by  Stair,  Mor.  5046,  where  we  find  that  the  words 
used  were,  "  in  full  satisfaction  to  the  bairns  of  all  portion-natural,  and  bairns 
part  of  gear  that  they  can  claim  from  her  heirs  and  successors  "  ;  and  it  is  stated, 
in  the  end  of  the  report,  that  what  was  held  was,  that,  as  the  clause  did  not  bear 
in  satisfaction  of  all  they  might  claim  from  the  father's  heirs  and  successors,  bnt 
simply  of  all  they  might  claim  as  portion-natural  and  bairns'  part  of  gear.— which 
words  were  hela  synonymous  with  legitim, — the  clause  was  meant  to  extend  to 
the  legitim  only, — and  that  was  the  whole  import  of  that  decision.  That  case, 
therefore,  has  no  application  here.  On  the  other  hand,  in  the  case  of  Foubist^r, 
4thDecember  1694,  Mor.  8181,  the  father  left  a  son  and  a  daughter.  Thedaughto', 
in  her  marriage-contract,  had  accepted  a  certain  sum  as  tochar,  and  given  a  re- 
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nunciation  in  full  of  all  that  she  could  ask  and  claim.  After  the  father's  death  she 
objected  to  the  brother,  who  was  the  heir,  confirming  executor,  and  offered,  if  she 
was  allowed  a  share  of  the  executry,  to  collate  her  tocher.  The  Lords  found  that 
she  was  to  be  repute  as  out  of  the  field,  and  that  the  sole  office  and  benefit  accrued 
to  her  brother.  In  the  case  of  Gordon  v.  Ross,  25th  December  1702,  Mor.  5050, 
Mr.  Ross  had  two  sons  by  different  marriages.  He  disponed  some  lands  and  houses 
to  the  son  of  the  first  marriage,  and  took  a  discharge  from  him  of  all  he  could  ask 
or  crave  by  his  mother's  contract  of  marriage  or  otherwise,  except  goodwill,  as  to 
which  the  observation  made  was  "  qucB  exceptio  firmat  regulam  "  ;  and  it  was  held, 
as  in  a  question  with  the  second  son,  that  he  was  thereby  cut  off  from  all  share  in 
the  executry  or  moveable  estate  of  the  father.  These  cases  confirm,  if  confirmation 
were  necessary,  the  view  stated  by  your  Lordship  in  the  chair  as  to  the  effect  of 
the  unreduced  discharge ;  and  that  is  the  first  ground, — in  itself  sufficient, — on 
which  I  rely  in  this  case. 

But  my  second  ground  is  this, — that  the  necessary  effect  of  that  apportionment 
and  discharge  contained  in  Mr.  and  Mrs.  Smith  Cuninghame's  contract  of  marriage 
was,  not  merely  to  put  them  out  of  the  field,  but  to  carry  all  the  rest  of  the  fund 
to  the  two  other  children,  subject,  of  course,  to  the  father  and  mother's  powers  of 
division. 

If  the  discharge,  which  was  taken  by  the  father  and  mother  on  that  occasion 
was  intended  to  be  a  discharge  for  their  own  benefit,  I  think  it  was,  at  least,  neces- 
sary that  this  should  have  been  made  explicitly  to  appear.     If  it  had  been  made 
explicitly  to  appear  that  such  was  the  object  of  it,  it  would  have  been  a  very  important 
question  how  far  that  was  or  was  not  an  arrangement  entitled  to  receive  legal 
effect.     But  most  unquestionably,  in  cases  of  this  kind,  there  is  no  presumption 
that,  when  the  parents  make  an  advance  to  one  of  their  children  out  of  the  fund 
destined,  by  their  own  contract  of  marriage,  to  those  children,  they  are  acting  for 
their  own  gain  or  benefit.     The  presumption  is  the  other  way  ;  and  I  do  not  find 
any  thing  that  gives  the  slightest  countenance  to  the  [1032]  supposition  that  there 
was  here  any  such  intention.     It  is  perfectly  plain  that  Mr.  Anstruther  had,  at 
that  time,  quite  a  correct  view  of  the  legal  position  of  himself  and  his  wife.     We  see 
that  in  his  letters,  as  well  as  otherwise.     He  considered  that  these  funds  were 
destined  to  the  children  beyond  the  power  of  either  parent,  and  that  all  the  power 
they  had  was  a  power  to  divide  the  same  among  these  children.     That  was  his  view 
of  the  rights  of  nimself  and  his  wife  at  the  time ;  and  how  it  is  to  be  presumed  that 
the  object  of  taking  this  discharge,  in  the  terms  in  which  it  was  taken,  was  to  be 
anything  else  than  to  throw  what  remained  into  the  general  fund  for  the  other 
children,  I  confess  I  am  unable  to  perceive.     I  greatly  doubt,— -perhaps  1  more 
than  doubt, — whether  it  was  in  the  power  of  Mr.  and  Mrs.  Anstruther  to  nave  done 
anything  else.    This  is  not  a  case,  similar  to  some  of  the  cases  noticed  bv  Lord  Cowan, 
of  a  parent  destining  his  conquest  to  the  heirs  of  the  marriage  or  the  children  of 
the  marriage  indefinitely,  without  saying  whether  it  was  to  go  equally  among 
them  or  not.    That  is  not  this  case.    Opinions  seem  to  have  fluctuated  upon  the 
question  whether,  in  a  case  of  that  kind,  there  is  an  implied  power  of  division  in 
tne  parent ;  and  I  rather  think  that  views  were  thrown  out  in  the  case  of  Allardice 
and  in  the  case  of  Sinclair,  in  the  House  of  Lords,  not  favourable  to  that  implied 
power.     But  be  that  as  it  may,  there  is  no  case,  so  far  as  I  can  see,  in  which  the 
father  was  supposed  to  have  that  power,  where  his  own  contract  of  marriage 
destined  the  fund  to  the  children  equally  among  them  (which  is  the  case  here), 
unless  the  power  of  division  should  be  exercised.     And  in  a  case  of  this  kind,  where 
the  destination  is  to   the  children  equally  among  them,  with  the  mere  power  of 
apportionment  in  the  parent,  I  should  bo  very  slow  to  hold  that  the  parents,  with 
that  power  in  their  hands,  could  transact  with  one  child  for  their  own  benefit.     It 
is  quite  a  different  matter  where  the  right  of  each  child  is  fixed  and  definite.     For 
instance,  suppose  the  destination  had  been  to  those  children  equally  among  them, 
without  any  power  of  apportionment  at  all,  that  would  have  been  a  totally  cufferent 
case,  and  I  do  not  suggest  any  thing  against  the  power  of  a  parent,  in  such  a  case, 
to  transact  with  his  children,  and  to  take  a  discharge  from  any  one  of  them  at  any 
time,  of  that  child's  equal  share,  provided  everything  is  fairly  and  openly  done. 
The  difference  is  obvious.     In  that  case  the  extent  of  the  child's  right  is  fixed  and 
known  ;  and  when  that  is  the  case  there  is  nothing  to  hinder  the  child  from  trans^ 
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acting  with  a  parent  in  a  fair  manner,  just  as  with  anybody  else ;  but  so  long  as 
the  parent  retains  in  his  or  her  hands  such  a  screw,  or  power,  as  this,  that  if  you 
do  not  take  £5000  I  will  only  give  you  £50  or  £5,  it  is  quite  plain  that  it  is  a  toUily 
different  matter  to  hold  that  the  parent  can  transact  with  tnat  child  for  his  or  ber 
own  benefit.  When  the  whole  remaining  fund  comes  into  the  person  of  one.  as 
here  it  came  into  the  person  of  Lucy,  the  position  of  matters  becomes  quite  difieroit. 
It  is  then  very  much  the  same  as  if  there  had  been  no  power  of  division  at  all  origin- 
ally, but  a  mere  right  of  each  to  a  third  ;  because  then  the  extent  of  the  remaining 
daughter's  right  is  fixed  and  known.  We  may  suppose  that  she  get«  proper  adriee, 
and  can  ascertain  that  the  whole  fund  belongs  to  her,  and  therefore  she  mav  do 
what  she  likes  with  it.  The  father  has  no  longer  the  screw  over  her,  which  would 
enable  him  to  take  advantage  of  her  and  say,  if  you  do  not  do  so  and  so,  1  will  giie 
you  a  great  deal  less  than  I  now  oiler  you  ;  and  it  may  be,  in  that  way,  that  Luc? 
would  not  be  entitled  to  reduce  what  her  father  did,  and  to  which  she  consented, 
supposing  the  principle  I  have  stated  to  be  ever  so  sound.  But  as  respects  what  wis 
done  here  by  Mr.  and  Mrs.  Smith  Cuninghame  under  their  contract,  I  see  no  evidence 
of  any  intention  to  do  anything  else  but  to  leave  all  that  remained  to  form  the  pro- 
tected fund  ;  and  at  all  events,  the  legal  result,  in  my  opinion,  was  that  what  re> 
mained  inured,  in  the  first  instance,  to  the  other  two  daughters,  and  then,  in  the 
second  instance, — assuming  Mr.  and  Mrs.  Mercer  to  have  been  afterwards  taken 
out  of  the  field, — that  it  accrued  entirely  to  the  one,  and  was  not  t-o  be  regarded 
as  a  transaction  for  the  benefit  of  the  parents  at  all. 

1  agree,  in  short,  very  much  with  the  Lord  President  in  the  case  of  Sinclair 
(llailes,  p.  257),  when  he  said — "  If  a  provision  is  made  to  be  divided  equally,  then 
the  father  may  transact,  because  each  child  has  a  separate  right."  "  A  [1033]  father 
may  send  out  a  son  into  the  world,  and  he  may  transact  with  him,  providing  he 
gives  the  rest  to  the  other  children.  This  is  all  well ;  but  it  would  be  dangerooi 
to  give  him  a  greater  power."  The  father  had  no  power  of  division  or  apporticai- 
ment  either  in  the  case  of  Allardice,  or  in  the  case  of  Sinclair,  and  that,  as  1  formo'h 
had  occasion  to  point  out,  distinguishes  both  of  these  cases  from  the  present. 

in  anything  1  have  said,  however,  I  am  not  to  be  understood  as  laying  it  down 
that  the  mere  fact  of  a  payment  of  £5000  having  been  made  to  or  for  behoef  ol 
Mrs.  Smith  Cuninghame  out  of  the  protected  funds  necessarily  implied  that  such 
payment  was  in  full  of  all  interest  she  had  in  these  funds.  On  the  contrary,  I  see 
nothing  to  have  prevented  such  a  payment  to  have  been  made  to  her  either  (first) 
preferentially,  or  (secondly)  on  the  footing  that  it  was  to  be  taken  into  account  when 
ner  ultimate  interest,  whatever  that  might  turn  out  to  be,  emerged.  But  I  am. 
at  the  same  time,  of  opinion,  that  there  was  nothing  to  prevent  the  payment  being 
made  and  accepted  in  full  of  all  interest  she  had  or  might  have  in  the  protected 
funds,  as  between  her  and  the  other  children,  and  the  question  just  comes  to  be. 
which  of  the  three  results  was  intended  by  the  parties ;  and  this,  again,  depends 
upon  the  terms  of  the  written  instrument  executed  on  the  occasion,  assuming 
that  instrument  not  to  be  reducible  on  the  ground  either  of  undue  concealmoit 
or  misrepresentation.  No  other  mode  of  judging  of  the  intention  would,  I  think, 
be  either  legitimate  or  safe ;  and  here,  as  I  nave  akeady  said,  the  words  being 
express,  they  must  receive  effect  accordingly. 

Either  of  the  two  grounds  I  have  stated  is  sufficient  for  the  decision  of  this  case, 
and  consequently  I  have  no  hesitation  in  concurring  in  the  result  at  which  your 
Lordship  in  the  chair  has  arrived,  that  the  defenders  ought  to  be  found  entitled  to 
absolvitor. 

Lord  Neaves  — This  case  is  of  great  importance  to  the  parties  and  to  the  law. 
It  involves  a  consideration  of  the  principles  applicable  to  powers  of  apportionni^t 
or  proportionment  in  family  settlements.  The  questions  raised  by  the  actual  cir- 
cumstances are  of  a  nice  and  delicate  nature,  and  the  interests  at  stake  are  considei- 
able. 

Notwithstanding  the  discussion  which  the  subject  has  from  time  to  time  under- 
gone) I  am  not  satisfied  that  much  has  been  fixed  in  this  part  of  the  law  beyend 
some  plain  and  important  general  principles. 

1.  In  a  case  like  the  present,  where  there  is  power  to  divide  and  proportion  » 
fund  among  children,  it  is  clear  that  the  parent  or  other  party  having  the  power 
cannot  exclude  any  of  the  parties  favoured  ;  every  one  ot  them  must  have  some 
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share,  whether  great  or  small,  aiid  any  disposal  of  the  whole  fund,  to  the  ex- 
clusion of  any  one  beneficiary,  will  be  null  and  void  ;  for  the  appointment  or 
proportionment  being  essentially  defective  and  vicious  in  principle,  it  is  thought 
impossible  for  the  Court  to  rectify  it. 

2.  Besides  this  special  and  rigid  rule,  there  is  a  general  principle  applicable  to 
these  powers,  which  is  to  be  deduced  more  from  the  nature  of  the  thing,  and  from 
the  moral  considerations  surrounding  it,  than  from  any  express  decisions.  I  con- 
ceive that  a  power  of  apportionment  or  proportionment  must  be  exercised  honestly 
and  in  good  faith, — that  is  to  say,  with  reference  directly  to  the  discretion  meant 
to  be  conferred,  and  not  with  a  sinister  or  self-interested  purpose. 

I  should  say,  for  instance,  that  a  power  of  apportionment  or  proportionment 
exercised  under  an  arrangement  by  which  the  party  having  the  power  made  a 
stipulation  for  some  personal  advantage  would  be  null  and  void.  Suppose  that 
a  parent  agrees  to  give  to  one  of  several  children  a  larger  share  than  the  rest,  on  con- 
dition of  the  child  giving  a  payment  out  of  that  share  to  the  parent  himself,  or  to 
some  one  outside  of  the  family  who  has  no  right  to  participate,  I  should  hold  that 
that  was  a  corrupt  and  illegal  transaction,  contrary  to  the  true  intent  and  meaning 
of  the  power,  and  consequently  that  the  division  so  made  would  be  null  and  void 
in  toto.  What  a  child  may  do  with  the  share  after  an  unfettered  appointment 
in  his  favour  is  another  matter ;  but  any  agreement  or  under8tand-[1034]-ing 
in  gremio  of  the  transaction,  or  leading  to  the  apportionment,  would,  in  my  opinion, 
taint  its  validity  ab  origine^  and  render  it  wholly  nugatory.  Any  other  view  would 
place  children  entirely  at  the  mercy  of  designing  parents,  and  defeat  the  rule  and 
principle  of  the  law  in  reference  to  such  settlements. 

On  the  other  hand,  I  am  of  opinion  that  great  freedom  is  to  be  allowed  in  the 
mode  of  making  appointments  or  proportionments,  if  the  true  object  is  fairly  pursued 
and  ultimately  attained.  No  special  formality  is  necessary,  and  anything  will 
be  considered  a  good  exercise  of  it  which  reasonably  appears  to  be  intended. 

I  think,  for  instance,  it  is  quite  competent  to  make  partial  or  individual  appoint- 
ments or  proportionments  from  time  to  time.  This,  I  think,  is  not  only  fair  and 
reasonable,  but  essentially  necessary  to  the  due  operation  of  the  powers  conferred 
and  rights  created.  There  was  here  a  settlement  of  the  whole  means  and  acquirenda 
of  Mrs.  Anstruther  upon  the  children  of  the  marriage.  The  fund  was  a  fluctuating 
one.  It  might  be  constantly  growing,  but  it  might  also  be  sometimes  diminishing, 
for  the  wife  had  a  full  power  of  administration  over  it.  The  beneficiaries,  too,  in 
the  fund,  were  an  uncertain,  and  it  might  be  a  fluctuating,  body ;  for  it  does  not 
appear  that  any  right  was  conferred  except  on  the  children  surviving  the  dissolution 
of  the  marriage.  The  fee  was  in  Mrs.  Anstruther,  and  a  jus  crediti  of  succession 
merely  in  the  children.  The  successive  births  and  deaths  of  children  during  the 
marriage  would  thus  aflect  the  respective  interests  of  those  who  might  survive. 

If,  therefore,  one  of  the  children  came  to  be  married  or  settled  in  life  before 
the  others,  it  became,  as  1  conceive,  quite  competent  for  the  parents  to  give  such 
a  sum  as  they  thought  they  could  spare  as  a  partial  and  interim  proportionment 
of  the  fund  ;  and  so  long  as  the  whole  fund  was  not  apportioned  among  the  others, 
I  conceive  it  would  be  competent  for  them  to  add  to  the  first  appointment,  according 
as  the  parents  might  think  reasonable  in  reference  to  the  number  of  children  and 
the  amount  of  the  fund.  It  would  be  senseless  and  unjust  to  hold  that  every  first 
apportionment  to  one  child  must  be  a  final  one  as  to  that  child.  The  parent  may 
well  be  entitled  to  proceed  cautiously.  The  fund  may  increase,  while  the  number 
of  children  may  not  increase,  but  may  even  diminish ;  so  that  the  parent  ought 
to  have  the  full  power  of  adding  to  what  has  been  given,  until  a  full  and  final  ex- 
haustion of  the  fund  has  taken  place. 

In  considering  what  has  here  taken  place,  I  propose  to  examine  the  case  first 
without  reference  to  the  discharge  contained  in  Mrs.  Smith  Cuninghame's  marriage- 
contract,  and  afterwards  to  consider  the  effect  of  that  discharge. 

The  nature  and  object  of  a  power  of  proportionment  makes  it  always  necessary 
to  look  to  the  final  result  in  considering  what  is  to  be  the  effect  of  each  individual 
allocation. 

We  have  to  consider  the  case  on  the  footing  that  the  fee  was  in  Mrs.  Anstruther, 
and  that  Mr.  Anstruther  had  only  a  liferent. 

If  we  look  at  the  total  result  which  has  here  occurred,  we  find  that  a  fund, 
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estimated  in  round  numbers  at  about  £60,000,  and  divisible  among  three  peiscns, 
has  been  distributed  in  this  way, — £5000  to  one,  £5000  to  another,  £20,000  to  a 
third, — leaving  one-half  of  it,  or  £30,000,  to  be  appropriated  to  the  peraonal  uses 
of  one  of  the  parents,  who  has  been  found  by  the  Court  to  have  had  no  light  of  fee 
in  it,  and  who  has  thus  converted  to  his  own  purposes,  and  given  to  a  stranger 
beneficiary  of  his  own  choice,  what  was  secured  to  the  three  children  of  this 
marriage  by  an  antenuptial  contract, — one  of  the  most  solemn  and  onerous  <^ 
the  de^s  known  to  the  laws, — under  which  he  himself  derived  great  benefit 
personally,  as  well  as  obtained  the  power  he  has  thus  exercised  ;  and  I  hombiy 
conceive  that  as  the  whole  fund  has  in  this  way  not  been  apportioned  among  the 
beneficiaries  entitled  to  it,  the  balance  that  remains  imapportioned  is  still  their  pro 
perty,  destined  to  them  by  the  marriage-contract,  and  must  be  made  forthcoming 
to  them  accordingly,  to  the  exclusion  of  any  stranger.  In  what  precise  manner 
it  should  be  divided  I  shall  afterwards  consider. 

This  result  I  can  scarcely  imagine  to  admit  of  doubt,  in  the  view  which,  in  the 
first  instance,  I  am  taking  of  the  case — that  is,  upon  the  supposition  that  the  married 
daughters  here  had  granted  no  discharges  in  their  marriage-contracts.  [1035]  1 
shall  now  inquire  whether  that  circumstance  has  any  effect  upon  the  present  questkc 
In  the  outset  I  would  here  observe,  that  in  the  view  of  a  proper  exercise  of  a  power 
of  proportionment,  a  discharge  is  an  act  that  has  no  natural  place.  If  a  parent 
means  to  proportion  such  a  fund  among  all  the  parties  interested,  that  proporti<3i- 
ment  exhausts  the  fund,  and  specifically  satisfies  the  whole  rights  of  the  parties, 
so  that  there  is  no  room  and  no  need  for  a  discharge,  unless  indeed  in  the  sp^aal 
case  where  the  amount  of  the  total  fund  is  meant  to  be  adjusted,  and  where  the 
parties  interested  acknowledge  it  to  be  fully  accounted  for.  That  was  not  the  object, 
nor  is  it  the  import,  of  any  discharge  here  granted.  It  is  essential  to  understand 
the  true  nature  and  effect  of  that  deed — particularly  if  that  is  a  ground  of  defeiKe. 
What,  then,  is  said  to  be  the  meaning  of  this  discharge  by  Mrs.  Smith  Cuninghame 
in  her  marriage-contract  1 

1st,  Was  it  intended  to  benefit  Mrs.  Anstruther  by  giving  her  a  share  of  the 
fund  for  her  own  use,  to  the  exclusion  of  the  children  as  a  body  i  I  do  not 
think  there  was  any  such  intention ;  and  if  there  had  been,  the  stipulation,  in 
my  opinion,  would  have  been  illegal,  as  in  defraud  of  Mrs.  Anstruther  s  marriage 
contract.  The  only  way  in  which  it  could  work  for  the  benefit  of  M^re.  Anstruther 
would  be  this :  Supposing  the  total  fund  to  be  £60,000,  of  which  Mrs.  Smith 
Cuninghame  would  have  right  to  £20,000  in  case  of  an  equal  division.  Mis 
Anstruther  might  contend  that  by  the  discharge  she  had  acquired  right  to  £15,000. 
the  difference  between  20  and  5.  I  agree  here  very  much  with  Lord  Deas.  1 
cannot  think  that  this  was  either  done  or  intended,  and  I  hold  that  the  balance  d 
the  fund,  after  deducting  the  £5000,  was  still  held  under  the  marriage-contract,  and 
appropriated  to  the  children  as  a  class.  But,  2d,  Can  tt  be  said  that  the  discharge 
in  Mrs.  Smith  Cuninghame's  marriage-contract  operated  finally  to  extingush 
her  claims  imder  the  marriage-contract  of  her  parents,  and  in  fact  to  extinguish 
her  existence  so  as  to  vest  the  whole  balance  of  the  fund — say  £55,000 — excluaveiv 
and  indefeasibly  in  the  two  other  daughters  1  This  would  surely  be  a  most  hant 
and  violent  construction  of  the  deed,  and  I  feel  confident  that  nothing  of  the  kind 
was  intended  or  contemplated.  I  cannot  believe  that  Mrs.  Anstruther,  upon  giving 
this  comparatively  small  sum  to  the  daughter  first  married,  meant  to  tie  up  her 
own  hands  so  as  to  compel  her  to  give  the  great  bulk  of  this  fund  to  the  two  others, 
and  prevent  her  in  any  circumstances  from  giving  Mrs.  Smith  Cuninghame  a  furtto 
and  finally  a  full  and  fair  share  along  with  her  sisters. 

As  already  suggested,  I  conceive  that  the  natural  termination  of  a  right  of  this 

kind  is  not  a  discharge,  but  the  full  execution  of  the  power,  and  that  the  right  fi 

any  one  child  who  gets  a  portion  of  the  fund  will  only  cease  when  the  rest  is  giTen 

by  a  positive  act  to  the  others.     Supposing  that  in  this  cAse  Mrs.  Mercer  and  Lucy 

had  both  predeceased  the  dissolution  of  the  marriage,  so  that  Mrs.  Smith  Cuninghame 

was  the  only  child  of  the  marriage,  and  thus  entitled  to  the  whole  fund,  would  she 

be  excluded  from  that  claim  by  the  terms  of  her  own  marriage-contract  1     I  cannot 

^hink  so.    It  ought  not  to  have  that  effect  if  that  was  not  intended  ;  and  if  intended, 

^  ^hink  it  would  have  been  an  oppressive  as  well  as  a  fraudulent  stipulation,  that 

^^M  not  be  enforced.     In  the  same  way,  if  all  of  the  daughters  had  been  marriedr 
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and  each  of  their  marriage-contracts  had  been  in  terms  similar  to  that  of  Mrs.  Smith 
Ouninghame,  I  should  hold  that,  supposing  as  before  a  large  balance  of  the  fund 
remained  unexhausted  after  deducting  the  sums  paid  down  to  them  under  the 
contract,  that  balance  would  still  be  divisible  among  them. 

An  attempt  has  been  made  to  assimilate  the  efEect  of  a  discharge  in  a  case  like 
this  to  the  effect  which  is  produced  by  a  discharge  of  legitim.  But  I  think  the  two 
cases  are  essentially  difierent. 

The  right  to  legitim  is  a  very  peculiar  one.  It  is  created  by  the  law  in  accordance 
with  very  primitive  views  of  the  human  family.  The  father  and  mother,  with  those 
of  their  children  that  remain  domesticated  with  them,  are  held  to  be  in  a  certain  sense 
partners  in  the  moveable  funds  of  the  family,  which  are  placed  under  the  adminis- 
tration of  the  father,  but  in  which  all  are  interested,  and  to  which  it  may  not  unreason- 
ably be  held  that  all  in  some  way  or  other  contribute  by  their  industry,  their  economy, 
their  assistance,  or  their  very  presence.  This  [1036]  common  fund,  accordingly,  is 
at  the  father's  predecease  divisible  into  three  parts — the  dead's  part,  the  jus  relictcBy 
and  the  legitima  portio  of  the  children.  But  tne  children  thus  entitled  to  participate 
are  only,  properly  speaking,  those  who  remain  sub  potestate.  If  any  of  them  have  been 
forisfamiliated,  they  cease  to  have  a  share.  If  any  of  them,  like  the  Prodigal  Son, 
asks  and  obtains  the  portion  falling  to  them — that  is,  forisfamiliation — they  then 
cease  to  belong  to  the  family  society ;  they  withdraw  funds  from  it,  and  betake  them- 
selves to  their  own  resources.  They  cease  in  this  way  to  possess  the  qualification  that 
entitles  them  to  participate  in  legitim,  and  the  children  that  are  unforisfamiliated 
remain  as  the  only  parties  in  the  concern.  But  this  very  peculiar  legal  system  is 
quite  different  from  a  right  to  an  apportionable  fund,  which  is  inherent  in  every 
child  as  such,  whether  remaining  in  familia  or  not,  and  which  belongs  to  all  the 
children  equally,  unless  siven  unequally  among  t;hem  by  actual  division, 

,A  child  may  cease  to  oe  a  bairn  in  the  home  by  forisfamiliation  ;  but  I  know  no 
way  in  which  a  child  can  cease  to  be  a  child,  except  by  decease. 

The  result  of  my  opinion  is,  that  the  discharge  in  the  marriage-contract  has  no 
efEect  upon  the  decision  of  the  present  question.  It  may  have  been  intended  to 
exclude  any  legal  claim  of  a  specific  kind,  and  to  acknowledge  the  right  of  the  parents 
to  deal  freely  with  the  fund  in  terms  of  their  own  marriage-contract ;  but  1  do  not 
think  that  it  inured  to  the  benefit  either  of  the  parents  personally  or  of  the  other 
children  indefeasibly.  The  discharge  does  not  exclude  goodwill,  and  goodwill  may 
be  shown  by  not  giving  away  a  divisible  fund  to  others. 

It  has  been  suggested,  however,  that  supposing  Mrs.  Anstruther,  notwithstanding 
the  discharge,  could  have  added  something  to  what  she  had  given  Mrs.  Smith  Cuning- 
hame,  that  opportunity  was  lost  and  terminated  by  her  death.  I  cannot  see  how  this 
can  be.  If  by  the  discharge  she  acquired  a  personal  interest,  which  would  have 
enabled  her  to  add  to  Mrs.  Smith  Cuninghame's  £5000,  that  personal  interest  would 
descend  to  her  representatives.  If  she  could  have  increased  Mrs.  Smith  Cuninghame's 
share  under  her  power  of  apportionment,  that  power  of  proportionment  descended 
to  her  husband.  If  the  fund  was  still  fairly  apportionable  by  her,  it  was  equally 
apportionable  by  him.  Was  it  apportionable  or  not  ?  If  Mrs.  Anstruther  could 
have  given  Mrs.  Smith  Cuninghame  another  £5000, 1  think  it  clear  that  her  husband 
could  equally  have  done  so  after  her  death.  His  power  of  proportionment  was 
as  great  as  hers  ;  and  if  he  had  acted  fairly,  I  do  not  see  why  he  might  not  have 
ultimately  put  them  all  on  equality. 

In  any  view,  I  think  it  important  to  notice  that,  in  ultimately  disposing  of  this 
fund,  Mr.  Anstruther  acted  a  part  which  may  not  have  been  morally  wrong,  for 
he  may  not  have  understood  his  legal  rights  and  duties,  but,  as  now^  interpreted, 
is  inconsistent  with  the  exercise  of  the  power.  He  acted,  according  to  what  is 
contended  for  by  the  defenders,  in  a  way  that  was  wholly  at  variance  with  his  duties. 
He  was  a  mere  trustee  for  apportionment,  and  he  made  use  of  that  oflSce  to  put 
the  money  of  his  children  in  his  own  pocket.  If,  as  I  already  said,  he  had  given 
Lucy  the  whole  balance  as  her  own,  she  might  then  have  done  what  she  liked  with 
it.  But  the  very  deed  that  gave  it  her,  stipulated,  it  is  said,  that  a  portion  of  it 
should  be  left  for  himself.  If  he  could  have  given  any  to  his  other  daughters,  and 
got  Lucy  to  take  a  large  sum  in  order  to  consent  to  his  getting  the  rest  himself, 
if  that  really  was  his  meaning,  the  arrangement  appears  to  me  to  be  inherently 
and  in  gremio  corrupt  and  vicious,  and  one  that  could  receive  no  effect, 
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With  regard  to  the  mode  in  which  the  division  should  now  be  made,  I  cob- 
ceive  that  when  anything  is  said  to  that  efiect,  either  in  the  original  deed  or  in 
the  deeds  of  partial  apportionment,  the  children  receiving  their  prepayments  may 
be  obliged  to  bring  back  their  shares  for  collation  or  hotch-pot,  so  a£  to  product 
a  total  equality.  But  there  is  hero  nothing  said  on  that  subject  in  any  of  the  deetk. 
and  therefore  I  am  willing  to  hold  all  the  sums  given  to  the  three  children  good 
as  partial  apportionment — i.e.,  £5000  to  Mrs.  Smith  Guninghame,  £5000  to  Mis. 
Mercer,  and  £20,000  to  Lucy,  and  to  divide  the  balance,  whatever  it  may  be,  equallT 
among  the  three. 

In  arriving  at  the  opinion  I  have  formed,  I  have  not,  I  confess,  been  muck 
influenced  by  the  English  authorities  relied  on.  I  am  not  certain  that  I  fulh 
[1037]  understand  them,  and  am  not  able  to  reconcile  them.  With  the  greausl 
respect  for  English  jurisprudence,  and  English  Judges  and  jurists,  I  see  that  ii 
this,  as  in  other  departments,  it  happens,  as  it  will  happen  in  all  municipal  spt&sa, 
that  a  mistaken  view  is  at  one  time  taken  and  gradually  adopted,  till  it  is  too  kst 
to  change  it,  even  when  its  fallacy  is  discovered.  It  may  be  right  to  adhere  to 
such  errors,  but  another  system  ought  not  to  adopt  them,  but  to  rejoice  that  ii 
is  under  no  necessity  to  do  so. 

The  views  I  have  formed  seem  to  me  to  arise  out  of  the  great  general  prindpb 
recognised  in  both  countries,  that  a  power  like  this  is  to  be  exercised  solely  for  the 
benefit  of  the  class  of  persons  favoured,  that  no  one  can  be  paid  off  except  by  giriBg 
him  some  share,  and  giving  all  the  rest  to  others,  and  that  courts  of  law  shoiiU 
watch  with  vigilance,  and  repress  with  vigour,  any  contrivance  or  arrangeottBl 
by  which  any  part  of  the  apportionable  fund  shall  stick  to  the  fingers  of  the  party 
apportioning  it. 

I  am  of  opinion,  therefore,  that,  while  I  think  the  reduction  is  groundless,  and 
indeed  unnecessary,  the  defenders  ought  to  be  ordained  to  hold  count  and  reckl- 
ing with  the  pursuer,  to  the  limited  effect  and  with  the  special  view  of  a  diTiMS 
in  the  manner  above  expressed. 

Lord  Ardmillan. — In  the  consideration  which  we  have  given  to  this  impoitaH 
case,  and  the  results  of  which  we  are  called  on  to  express,  we  must  now  imweed 
on  the  assumption  of  certain  points  of  law  already  decided. 

We  assume,  as  matter  of  legal  construction  and  legal  result  of  the  contract  of 
marriage  betweQn  Mr.  and  Mrs.  James  Anstruther  in  1828,  1st,  that  the  fee  cf 
tlie  £4000  contributed  by  James  Anstruther  was  vested  in  him,  with  a  liierat 
to  his  wife  on  her  survivance,  and  a  right  of  succession  to  the  children  of  the  maniafe. 
which  was  subject  to  apportionment  and  division,  but  failing  such  appcfftion- 
ment  was  divisible  equally,  and  which  could  not  be  gratuitously  defeated ;  H 
that  the  fee  of  the  means  and  estate  of  Mrs.  Anstruther  therein  mentioned  vai 
vested,  not  in  James  Anstruther,  but  in  Mrs.  Anstruther,  with  a  liferent  to  hn 
husband  on  his  survivance,  and  a  right  of  succession  to  the  children  of  the  marmfie. 
which  was  subject  to  apportionment  and  division,  but  failing  such  apportionisiHLt 
wi\s  divisible  equally,  and  which  could  not  be  gratuitously  defeated  :  3d,  thai  ta 
the  death  of  Mrs.  Anstruther  in  1859  the  fee  of  ner  estate  passed  to  the  chikbmci 
the  marriage,  subject  to  the  power  of  apportionment  and  division  by  Mr.  Anstmlha 
as  the  survivor,  but  equally  divisible  failing  such  apportionment. 

These  points  are  to  my  mind  quite  clear  ;  they  are  now  settled  by  judgment : 
and  they  lead  to  these  important  results  :  1st,  That  Mr.  and  Mrs.  Anstruther  coofci 
not,  even  by  joint  act,  gratuitously  defeat  the  succession  of  the  children,  nor  ««U 
they  prevent  the  equal  division  of  the  fund,  otherwise  than  by  legal  and  effertual 
deed  or  deeds  of  apportionment  and  division  ;  and  2dly,  that,  after  the  death  ii 
Mrs.  Anstruther,  James  Anstruther  had,  in  regard  to  his  wife's  estate,  no  otbo 
position  or  right  but  that  of  a  liferenter,  and  no  other  power  than  that  of  af^xirtiofi' 
ment  and  division. 

The  normal  succession — the  rule  expressed  in  the  marriage-contract  of  Mr.  and 
Mrs.  Anstruther — is,  that  the  estate  of  the  mother  shall,  at  the  death  of  the  parents, 
**  belong  to  the  children,  equally  among  them,  share  and  share  alike/ 

That  is  the  rule — the  natural,  reasonable,  and  legal  rule  in  this  mar^]ag^ 
contract.  If  there  is  to  be  any  other  result,  it  must  be  abnormal  and  exceptional 
and  the  ground  of  the  exception  must  be  instructed  in  fact  and  in  law  by  thoat 
who  allege  it. 
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Nothing  but  a  legal  and  effectual  act  of  apportionment  and  division  by  the 
parents  or  the  survivor  can  prevent  the  equal  division  of  the  protected  fund  among 
the  three  children  of  Mr.  and  Mrs.  Anstruther.  If  no  apportionment  and  division 
has  been  attempted,  there  must  be  equal  division  ;  if  it  has  not  been  legally  and 
effectually  accomplished,  then  the  result  is  the  same — there  must  be  equal  division, 
"  share  and  share  alike."  Therefore  the  first  and  very  serious  question  which 
now  arises  is,  has  there  been  a  legal  and  effectual  act  of  apportionment  and  division 
of  Mrs.  Anstruther's  estate  on  the  part  of  the  parents  [1038]  jointly,  or  of  James 
Anstruther  as  the  survivor,  so  as  to  exclude  and  defeat  the  equal  division  of  that 
estate  ] 

The  defenders  allege  that  there  has  been  such  an  apportionment,  and  assume,  as 
they  were  bound  to  assume,  the  burden  of  instructing  it ;  and  any  difficulties 
in  fact  or  in  law  which  arise  in  the  proof  of  that  proposition  are  difficulties  in  the 
defenders'  case,  for  they  are  alleging  an  exception  to  defeat  the  operation  of  the 
general  rule. 

I  am  not  now  speaking  of  the  alleged  discharge — either  of  its  completeness 
or  of  its  effect.  To  that  1  shall  afterwards  advert.  I  am  now  considering  the 
first  question.  Have  the  defenders  instructed  a  legal  and  effectual  act  of  apportion- 
ment and  division — a  valid  execution  of  the  power  given  by  the  marriage-con- 
tract 1  The  question  of  discharge  is  quite  distinct  and  separate.  There  might 
be  a  good  apportionment,  though  there  were  no  discharge.  There  might  possibly 
be  a  good  discharge,  though  there  were  no  apportionment,  if  the  discharge  were 
complete  and  comprehensive,  and  were  clearly  expressed  in  favour  of  the  party 
founding  on  it,  and  entitled  to  found  on  it,  and  were  liable  to  no  objection. 

But  the  act  of  apportionment  and  division  ii  an  unilateral  act.  It  is  the  act  of  the 
person  who  executes  the  power  conferred  by  the  contract ;  and  that  power  can  only 
oe  legally  and  effectually  exercised  in  conformity  with  the  deed  which  conferred  it. 

I  proceed  now  to  consider  more  minutely  the  power  of  apportionment  under 
the  contract  of  1828,  and  the  manner  in  which  it  is  said  to  nave  been  exercised. 
I  need  not  again  repeat  the  words  of  the  contract.  In  so  far  as  regards  Mrs. 
Anstruther 's  estate,  it  confers  on  the  parents  jointly  during  their  joint  lives,  and  the 
svirvivor  of  them,  a  power  to  "  divide  and  proportion  "  the  same  among  the  children 
of  the  marriage ;  and  in  case  of  their  (the  parents*)  death  without  such  division, 
then  the  said  funds  and  estate  "^  shall  pertain  and  belong  to  them  (the  children) 
equally  among  them,  share  and  share  alike."  I  entertain  no  doubt  of  the  mean- 
ing of  this  clause.  There  is  no  power  of  apportionment,  and  no  power  of  preventing 
equal  division,  except  what  is  nere  given ;  and  plainly  what  the  contract  contem- 
plates and  provides  for  is  a  deed  or  act  of  division  and  apportionment,  or  *'  pro- 
portionment,"  which  is  the  exact  word  used,  of  all  the  fund  among  all  the  children. 
I  do  not  say  that  the  division  and  apportionment  must  necessarily  be  by  one  single 
act  or  deed.  I  do  not  doubt  that  the  cuvision  and  apportionment  might  be  effectually 
accomplished  by  a  series  of  deeds.  But  I  think  that  what  the  contract  contem- 
plates is  the  consideration  by  the  parents,  or  the  survivor,  of  the  whole  fund  and 
the  whole  children,  w^ith  a  view  to  distribution  of  the  whole  fund  among  the  whole 
children  in  certain  shares  or  proportions.  To  "  divide  and  proportion  "  a  fund 
among  the  children  of  a  marriage  is  an  expression  which  to  me  conveys  the  idea 
of  dealing  with  the  whole  fund  and  the  whole  children,  and  of  dividing  the  fund 
in  certain  proportions,  or  proportioning  it  by  a  process  of  division.  That  is  the 
power  conferred  by  the  contract,  and  it  must  be  executed  in  conformity  with  the 
contract,  otherwise  it  is  not  effectually  executed. 

I  am  of  opinion  (1st),  That  disposal  of  the  fund  by  deed  or  deeds,  which  leaves 
any  child  out  of  the  distribution,  is  not  a  legitimate  or  effectual  exercise  of  the 
power  ;  and  (2dly),  That  disposal  by  deed  or  deeds,  of  part  of  the  fund  only,  leaving 
a  substantial  part  undivided,  is  not  a  legitimate  or  efrectual  exercise  of  the  power. 
I  do  not  think  that  a  provision  of  £5000  taken  out  of  a  fund  of  £50,000  and  con- 
ferred on  one  out  of  three  children,  passes  at  once  the  whole  remainder  of  the  fund 
to  the  remaining  two.  In  that  case  I  think  that  there  would  have  been  no  effectual 
apportionment — that  equal  division  would  be  the  result — and  the  sum  given  to 
the  first  child  would  be  held  and  imputed,  pro  tanto,  as  an  advance  on  the  share. 
In  Mrs.  Smith  Guninghame's  marriage-contract  there  is  no  attempt  to  divide  the 
whole  fund,  and  there  are  no  words  of  apportionment,  and  no  reservation  of  the 
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power,  or  indication  of  the  intention  of  further  apportionment.  Then  there  was 
not  at  any  future  time  a  further  act  of  apportionment  completing  the  entire  appor- 
tionment, and  amounting  to  a  complete  division  of  the  whole  fund.  The  wnok 
fund  never  was  divided  in  [1039]  proportions,  equal  or  unequal.  £5000  was  giren 
to  Mrs.  Mercer  on  her  marriage  in  1861,  in  the  same  manner  as  the  same  sum 
had  been  given  to  Mrs.  Smith  Cuninghame  in  1847.  But  the  great  body  of  the 
fund — the  large  sum  which  remained  after  deducting  these  provisions — was  never 
apportioned  at  all  in  conformity  with  the  power  conferred  by  the  contract.  Jama 
Anstruther  seems  to  have  made,  after  his  wife's  death,  some  sort  of  bargain  with 
his  youngest  daughter  Lucy  ;  but  the  provision  to  her  was  not  in  form  nor  in 
substance  an  apportionment  of  Mrs.  Anstruther's  estate.  It  was  not  given  u 
a  provision  out  of  her  estate,  and  not  given  under  the  power  ;  and  at  any  rate, 
even  if  it  had  professed  to  be  so,  it  did  not  nearly  exhaust  the  fund,  and  therefoR 
there  w^as  no  complete  apportionment.  There  never  has  been,  by  any  one  ded. 
or  any  series  of  deeds,  an  effectual  execution  of  the  only  power  of  apportionmeot 
of  Mrs.  Anstruther's  estate  conferred  by  the  marriage-contract  of  1828.  But 
an  inefEectual  apportionment — a  defective  or  partial  apportionment — has,  under 
this  contract,  no  force  in  law  ;  and  in  the  absence  of  a  legal  apportionment  the 
rule  of  succession  under  this  contract  is  the  equal  division  of  tne  fund.  This  k 
plainly  the  equitable  result,  and  I  think  it  is  as  clearly  the  legal  result. 

In  the  case  of  Watson  t;.  Marjoribanks,  17th  February  1837,  15  Shav  ud 
Dunlop,  586,  Lord  Corehouse  was  of  opinion  that  a  defective  apportionment,  in 
which  one  child  of  a  family  had  been  excluded,  was  void  in  toto,  and  that  not  onlj 
the  excluded  child,  but  any  child,  could  object  to  it ;  and  Lord  Mackenzie,  in  the 
same  case,  says, — "  The  whole  deed  falls.  Unless  the  power  was  validly  exercised, 
no  part  of  the  deed  can  stand."  In  the  ca^e  of  the  Greenock  Banking  Companj 
r.  Smith,  17th  July  1844,  Lord  Ivory  says, — "  The  granting  an  individual  pro- 
vision to  a  sincle  child,  to  the  total  exclusion  of  everything  bearing  on  the  int»e«l 
of  the  rest,  and  without  even  a  reference  to  the  fund  out  oi  which  it  was  to  be  pakl 
as  a  common  fund  in  which  all  were  concerned,  can  in  no  view  receive  e&ct  as 
the  legal  exercise  of  a  power  or  faculty  of  distribution."  Lord  Moncreiff  exprefises 
the  same  opinion,  and  no  doubt  was  stated  by  any  of  the  other  Judges.  Agiin, 
in  Baikie's  Trustees  v.  Oxley,  26th  February  1862,  Lord  President  Colonsay  slates 
the  law  clearly  and  explicitly  to  the  e£Eect  that,  if  a  power  is  exercised  ddSereot 
from  that  contemplated  in  the  deed  conferring  it,  the  exercise  of  the  power  is  bad ; 
if  the  power  has  not  been  exercised  legally,  it  cannot  receive  any  e  fleet,  for  it  cannot 
be  sustained  pro  parte.  The  apportionment  falls  altogether  if  it  id  not  complete. 
The  same  principles  of  law  were  explained  and  applied  in  the  case  of  Eccles's  Trustees 
V.  Hunter,  8th  March  1856  ;  and  I  am  not  aware  of  any  authority  in  ScottiA 
law  to  a  di&rent  effect. 

The  English  decisions  to  w^hich  we  have  been  referred  in  regard  to  appomt- 
ments,  most  of  which  are  collected  in  Sudgen  "  On  Powers,"  are  not  quite  in  point, 
and  I  humbly  think  they  are  not  good  guides  to  us  on  such  a  question.  The  meaning 
of  the  expression  "  apportionment  and  division "  is  not  quite  the  same  as  the  ex- 
pression "  appointment "  in  the  law  of  England.  There  must,  in  our  view  of  the 
term  apportionment,  or  proportionment,  be  a  completeness,  a  division  among  all 
entitled  to  share,  and  in  such  proportions  as  shall  exhaust  the  fund.  Then  it  is 
to  be  observed  that,  in  some  of  the  cases  quoted,  a  proportion  or  aliquot  part  oi 
the  whole  fund,  corresponding  to  the  number  of  beneficiaries,  was  given,  such 
as  one-third  or  one-fourth  part  of  the  whole  fund,  when  there  were  three  or  four 
beneficiaries,  and  the  result  of  the  case  was  an  equal  division  in  such  proportions, 
which  indeed  might  have  been  intended.  These  decisions  do  not  come  into  ««- 
flict  with  the  principle  for  which  the  pursuers  here,  as  I  think  rightly,  contend. 

I  shall  not  dwell  longer  on  this  point.  I  hope  I  have  made  myself  intelligible. 
I  am  humbly  of  opinion  that  there  has  been  no  distribution  of  Mrs.  Anstruther *i 
estate  by  a  process  of  division  in  proportions ;  therefore  there  haa  been  no  sneh 
apportionment  within  the  meaning  of  the  contract  of  1828  as  can  exclude  the 
equal  division. 

I  come  now  to  consider  the  effect  of  the  discharge  in  the  marriage-contract 
of  Mr.  and  Mrs.  Smith  Cuninghame  in  1847.  The  pursuers  attempted  to  rednce 
that  discharge  on  the  head  of  essential  error,  as  explained  on  the  record,  and  proof 
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[1040]  was  allowed  of  their  allegations.     I  retain  my  opinion  that  it  would  not 
have  been  safe  or  just  to  refuse  that  investigation. 

I  do  not  feel  myself  at  liberty  to  differ  from  your  Lordships  in  regard  to  the 
effect  of  that  proof,  and  the  disposal  of  that  reduction,  though  I  must  add  that 
I  think  that  Mrs.  Smith  Cuninghame,  then  only  eighteen  years  of  age,  and  trans- 
acting with  her  father,  ought  to  have  received  more  unreserved  communication 
of  her  prospects,  and  more  effectual  protection  of  her  interests.  Still  the  discharge 
must  be  held  to  be  valid,  and  must  receive  its  due  effect.  The  question  is,  what 
is  that  effect  under  the  circumstances  ?  One  thing  is  clear,  and  was  admitted 
on  all  sides — viz.  that  Mr.  Anstruther,  the  father,  who  had  not  the  fee  of  the  estate 
of  his  wife,  could  not  take  to  himself  the  benefit  of  his  young  daughter's  discharge. 
That  was  admitted  in  argument ;  and  I  do  not  understand  that  any  of  your  Lordships 
are  of  a  different  opinion.  If  Mr.  Anstruther  himself  got  the  benefit  of  the  trans- 
action, that  was  not  a  legitimate  result.  The  discharge  is  good  as  a  receipt  for  the 
£5000.  But  to  use  it  to  the  effect  of  practically  transferring  the  large  balance 
to  the  father,  is,  in  my  opinion,  contrary  to  justice.  Yet,  notwithstanding  this, 
the  effect  of  the  pleas  urged  in  defence,  and  the  practical  result  of  the  judgment 
to  which  the  opinions  of  several  of  your  Lordships  seems  to  point,  will  be,  that 
the  father  indirectly  gets  benefit  from  this  transaction,  and  to  a  great  amount. 

I  thought  that  my  brother,  Lord  Deas,  had  expressed  approval  of  the  conduct 
of  Mr.  James  Anstruther.  In  such  approval  I  could  not  concur.  But  I  understand 
that  his  Lordship's  remark  applied  only  to  his  conduct  in  the  particular  matter 
of  the  execution  of  the  marriage-contract  of  Mr.  and  Mrs.  Smith  Cuninghame. 
I  cannot  limit  my  view  of  his  conduct  to  that  proceeding  only.  I  look  at  the  whole 
matter,  and,  so  looking,  I  cannot  assent  to  any  approval  of  James  Anstruther's 
conduct.  I  think  it  was  not  right  in  him  to  obtain  for  himself  the  possession  and 
disposal  of  this  large  part  of  his  wife's  estate.  I  must  decline  to  give  approval  of 
such  a  proceeding. 

The  three  deeds  taken  together — viz.  Mrs.  Smith  Cuninghame's  marriage- 
contract  in  1847,  Mrs.  Mercer's  marriage-contract  in  1861  and  the  trust-settlement 
of  James  Anstruther  in  1866,  in  so  far  as  it  contains  a  provision  for  Lucy,  do  not 
nearly  exhaust  the  fund  which  was  protected  and  disposed  of  by  the  marriage- 
contract  of  Mr.  and  Mrs.  Anstruther  in  1828,  and  to  which  entire  fund  the  children 
of  the  marriage  had  a  right  of  succession.  A  large  sum — as  I  think,  about  £20,000 
— remained  undisposed  of  by  any  deed  which  could  possibly  be  suggested  as  a  deed 
of  apportionment ;  and  the  defenders'  argument  is,  that  tnat  sum  has  practically, 
and  to  all  beneficial  purposes,  passed  to  James  Anstruther  himself,  and  been  by 
him  employed  in  providing  for  his  second  wife.  I  do  not  think  that  this  can  be 
right,  nor  can  it  be  the  legitimate  result  of  the  discharge. 

If  there  was  no  apportionment,  the  discharge  cannot  be  viewed  as  a  complete 
surrender  of  the  funa  on  the  footing  of  apportionment.  Then  the  benefit  of  the 
discharge  cannot  inure  to  the  father.  If  it  inured  to  the  mother,  then  she  died 
without  disposing  of  it,  and  the  claim  of  the  pursuer  on  her  intestate  estate  is  not 
discharged.  It  may  be,  as  has  been  suggested,  that  the  mother  acquired  by  that 
discharge  a  power  of  disposing  of  the  fund  otherwise  than  by  apportionment — 
of  bequeathing  it,  for  instance  ;  if  she  did  acquire  such  a  power,  she  certainly  did 
not  exercise  it,  and  in  that  view  the  discharge  would  increase  her  executry,  and 
the  fund  would  be  distributable  as  such,  and  Mrs.  Smith  Cuninghame  would  be 
entitled  to  her  share  of  her  mother's  intestate  estate.  But  I  do  not  adopt  that 
view ;  I  am  of  opinion  that,  as  there  was  no  apportionment,  and  no  bequest  by 
Mrs.  Anstruther,  the  true  legal  result,  as  well  as  equitable  result,  is  equal  division, 
imputing  the  advancements  as  pro  tanto  payments. 

But  if  it  be  assumed  that  the  discharge  inured  to  the  fund,  as  secured  by  the 
marriage-contract  of  1828,  it  must  have  been  subject  always  to  the  conditions 
which  the  contract  imposed  on  that  fund,  one  of  which  was  that  of  equal  division, 
in  the  absence  of  effectual  apportionment ;  and  in  that  case  the  defenders'  pleas 
could  not  be  sustained.  If  there  had  been  a  complete  apportionment  of  all  the 
fund  among  all  the  children  at  the  date  of  Mrs.  Smith  Cuninghame's  marriage, 
[1041]  there  would  have  been  an  acceptance  of  the  portion,  and  the  discharge  must 
have  augmented  the  other  shares  then  distributed.  If  there  was  a  good  apportion- 
ment to  Mrs.  Smith  Cuninghame  on  her  marriage,  and  if  there  had  afterwards. 
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in  proper  relation  and  series,  been  a  complete  and  effectual  apportionment  of  die 
remainder  of  the  fund,  so  exhausting  the  whole  of  it,  the  same  result  would  have 
followed.  But  if  there  was  no  prior  and  no  succeeding  apportionment,  then  this 
discharge,  not  of  an  apportionment,  but  only  of  what  the  defenders  say  was  an 
attempted  partial  apportionment,  cannot  have  the  anomalous  and  most  inequitable 
effect  of  passing  the  fund  first  to  Mrs.  Mercer  and  Lucy,  then  to  Lucy  alone,  and 
then  afterwards  to  James  Anstruther  himself,  to  whom  the  benefit  practically 
went.  The  marriage-contract  of  1828,  impressed  on  the  fund  a  character  of  equal 
divisibility,  unless  there  was  a  legal  and  effectual  apportionment.  That  contract 
contains  no  provision,  and  confers  no  power,  of  partial  and  incomplete  apportion- 
ment ;  and  in  absence  of  apportionment,  it  does  not  direct,  sanction,  or  permit 
any  distribution  of  the  fund,  except  by  equal  division,  "  share  and  share  alike/  It 
is  not  necessary  that  apportionment  shall  be  in  eaual  shares.  But  if  there  was  no 
apportionment,  it  is  necessary  that  the  division  be  in  equal  shares.  That  is  the 
true  meaning  of  the  deed. 

The  trust-settlement  by  James  Anstruther  in  1866  is  not  in  terms,  or  in  import, 
a  deed  of  apportionment  and  division,  and  it  certainly  does  not  apportion  the  estate 
of  Mrs.  Anstruther.  It  does  not  even  profess  to  do  so.  It  bears  to  be  a  settlement 
of  James  Anstruther's  own  estate,  not  a  distribution  of  his  wife's  estate.  This  fund 
was  not  his.  At  the  date  of  that  deed  his  wife  was  no  longer  alive»  and  the  fee  of 
the  fund  was  in  the  children.  He  had  no  other  power  than  that  of  apportionmeDC 
and  division,  and  he  did  not  apportion  and  divide.  The  result  of  the  alienee  ci 
apportionment  is  equal  division.  The  £4000  provided  by  himself  in  his  marriage- 
contract  of  1828  was  vested  in  him.  That  sum  he  may  perhaps  have  bestowed 
on  Lucy.  But  the  large  sum,  being  Mrs.  Anstruther's  estate,  to  which  this  action 
relates,  never  was  his,  and  could  not  become  his,  and  could  not  be  disposed  oi  bj 
him  otherwise  than  by  apportionment  and  division  in  conformity  with  the  powers 
given  by  the  contract. 

Whatever  right  and  interest  Mrs.  Smith  Guninghame  or  Mrs.  Mercer  had  after 
the  date  of  their  respective  marriages  in  their  mother's  estate,  that  right  and  interest 
was  not  aSected,  and  could  not  be  affected,  by  James  Anstruther's  trust-settlement 
of  1866,  in  which  he  disposed  of  his  own  estate. 

I  do  not  think  that  the  decision  in  the  case  of  AUardice  in  1720-21,  or  in  the 
case  of  Sinclair  in  1770,  are  in  point,  so  as  to  be  precedents  or  direct  authorities. 
But,  in  so  far  as  these  cases  are  at  all  applicable,  they  are,  in  my  view,  favourable 
to  the  case  of  the  pursuers ;  and  it  is  to  be  observed  that,  in  both  cases^  equil 
division  was  the  result.  In  the  case  of  Campbell,  mentioned  by  Lord  Cowan,  it 
is  plain  that,  if  there  had  not  been  a  good  apportionment,  there  would  have  been 
equal  division  ;  and  I  do  not  understand  Lord  Cowan  to  say  that  there  was  a  good 
apportionment  here. 

Nor  do  I  think  there  is  any  safe  analogy  to  be  found  in  the  case  of  leg^tim.  Tbc 
right  to  legitim  arises  only  on  the  death  of  the  father.  But  in  this  case  the  contract 
of  1828  is  the  deed  which  regulates  the  succession,  and  by  that  deed  there  can  be 
no  other  than  an  equal  division,  unless  there  has  been  an  effectual  apportionment 
We  have  no  such  apportionment  in  this  case. 

On  the  whole  matter,  the  conclusion  at  which  I  have  arrived  is,  that  the  whole 
estate  of  Mrs.  Anstruther  must  be  equally  divided  among  the  three  children  d 
the  marriage,  the  sums  already  received  being  imputed  to  each  child  respectivrij 
as  payments  pro  tanto  of  such  shares. 

Lord  Kinloch. — The  question  which  is  naturally  first  in  order  is,  whether  the 
marriage-contract  of  Mr.  and  Mrs.  Smith  Cuninghame  is  susceptible  of  reduction. 
or  must  be  held  a  valid  deed,  and  construed  by  the  Court  according  to  its  true  leg&l 
interpretation. 

I  am  of  opinion  that  the  pursuers  have  failed  to  establish  sufficient  grounds  on 
which  to  support  a  reduction  of  this  deed.  The  proof  shows,  to  my  satisfactioiL 
that  no  concealment  was  practised  on  Mr.  and  Mrs.  Smith  Cuninghame,  or  [1048]^'^ 
any  one  acting  on  their  behalf,  in  regard  to  the  marriage-contract  of  Mr.  and  Bfrs. 
Anstruther,  Mrs.  Cuninghame 's  father  and  mother.  There  is  strong  ground 
to  believe  that  the  contract  was  exhibited  to  the  intelligent  man  of  business  vhn 
was  acting  in  Edinburgh  on  behalf  of  the  intended  husband.  At  any  rate  its  tenns 
were  fairly  and  accurately  stated  ;  and  I  cannot  trace  any  error  regarding  it  whicli 
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I  could  hold  to  have  affected  the  proceedings  of  the  parties,  nor  perceive  any  know- 
ledge to  have  been  wanting  which,  if  it  had  existed,  would  have  led  to  a  different 
course  of  action  from  that  which  was  actually  pursued. 

The  question  therefore  arises,  what  is  the  meaning  and  eflect  of  the  deed  in 
question,  considered  with  reference  to  the  claims  now  insisted  in  by  Mr.  and  Mrs. 
Smith  Cuninghame.  There  appears  to  me  to  be  now  raised  a  pure  question  of 
legal  construction.  There  is  nothing  in  the  way  of  intention  which  I  can  find 
sufficiently  established,  apart  from  what  the  deed,  legally  construed,  expresses. 

I  consider  the  proper  inquiry  in  the  case  to  divide  itself  into  two  branches.  (1) 
Was  there  any  effectual  apportionment  made  of  the  fund  provided  by  marriage- 
contract  to  the  children  of  Mrs.  and  Mr.  Anstruther  1  (2)  If  not,  what  is  the  eflect 
of  the  discharge  of  their  claims  contained  in  the  marriage-contract  of  Mr.  and  Mrs. 
Smith  Cuninghame  1 

If  a  valid  apportionment  was  made,  there  is  an  end  of  all  question  before  us ; 
for  this  apportionment  must  regulate  the  interests  of  the  parties.  I  am  of  opinion 
that  no  valid  apportionment  was  made ;  and  therefore  that,  unless  the  discharge 
alters  their  legal  position,  the  children  continued  entitled  to  share  equally  in  the 
fund,  and  Mrs.  Smith  Cuninghame  retains  right  to  her  own  one-third  share. 

Apportionment,  as  I  think  indicated  by  the  word  itself,  imports  a  division  of 
the  fund  to  be  apportioned,  as  that  fund  exists,  or  will  exist  at  the  time  of  its  be- 
coming due  and  divisible.  The  fund  here  was  twofold.  1st,  A  sum  of  £4000 
provided  by  Mr.  Anstruther,  the  father.  2d,  The  fortune  generally  of  Mrs.  An- 
struther, the  mother.  Both  funds  became  due  and  divisible  amongst  the  children 
at  the  death  of  the  last  survivor  of  the  spouses, — that  is,  as  has  happened,  at  the 
death  of  Mr.  Anstruther,  the  father.  Apportionment  of  these  funds,  in  the  sense 
of  both  law  and  reason,  implied,  first,  a  distinct  and  separate  consideration  of  the 
two  funds ;  for  it  might  so  happen  that  they  might  be  apportioned  differently  ; 
and  at  least  the  precise  apportionment  of  each  fund  was  to  be  made  distinct,  eo  as 
to  render  clear  what  was  the  claim  against  each.  Unless  this  was  done  it  was 
impossible  to  say  how  much  was  to  be  paid  by  Mr.  Anstruther's  estate,  how  much 
by  that  of  his  wife.  Secondly,  the  apportionment  of  each  fund  required  a  division 
of  it,  as  at  the  prospective  time  when  it  became  available; — required  at  least  a 
specified  rule  of  division  applicable  to  it  as  at  that  period.  In  other  words,  there 
was  to  be  division  of  the  actual  fund  ultimately  existing,  and  nothing  else.  This 
is  the  essential  idea  of  apportionment,  as  applicable  to  a  specific  fund,  payable  at  a 
specified  date. 

Nothing  of  the  kind  was  done  either  by  the  marriage-contract  of  Mr.  and  Mrs. 
Smith  Cuninghame,  or  by  any  of  the  subsequent  deeds  relied  on  as  deeds  of  ap- 
portionment. There  was  no  separate  dealing  with  the  two  funds  in  question. 
There  was  no  division  of  either  of  the  funds,  considered  as  it  would  ultimatelv 
exist.  There  was  no  specified  rule  of  proportion  applicable  to  the  fund  whicn 
should  ultimately  turn  out  to  be  the  actual  fund  of  division.  The  actual  fund 
is  entirely  undealt  with.  In  place  of  a  share  of  the  fund  as  it  should  ultimately 
exist,  Mr.  and  Mrs.  Smith  Cuninghame  get  a  present  payment  in  cash  of  £5000, 
given  them  jointly  by  Mr.  and  Mrs,  Anstruther,  and  which  is  settled,  through  the 
intervention  of  trustees,  on  themselves  in  liferent  and  their  prospective  children  in 
fee.  They  get  it  as  in  satisfaction  of  their  claims  under  the  marriage-contract, 
and  discharge  these  claims  accordingly.  This  may  or  may  not  be  sufficient  to  bar 
all  claim  at  their  instance  under  the  marriage-contract.  But  very  plainly  it  is 
not  an  apportionment  under  that  deed  of  the  fund  which  the  deea  settled.  The 
test  is  to  suppose  the  thing  done  by  a  unilateral  deed  executed  by  Mr.  and  Mrs. 
Anstruther,  without  the  accession  of  Mrs.  Smith  Cuninghame.  Very  plainly, 
to  settle  on  that  lady  a  presently  payable  sum  of  £5000,  given  to  herself  in  liferent 
[1043]  A^d  her  prospective  children  in  fee,  and  to  declare  this  present  payment 
an  apportionment  of  the  two  several  funds  in  question,  would  not  have  been 
sufficient  legally  to  establish  it  such.  It  is  extravagant  to  hold  that  it  would.  The 
sum  settled  might  form  a  substitute  for  the  share  due  of  the  divisible  funds  :  might 
do  so  at  least  if  accepted  as  such  by  those  entitled  to  it :  and  so  all  further  claim  be 
excluded.  But  to  call  the  act  an  act  of  apportionment  of  these  funds,  or  either 
of  them,  would,  as  I  conceive,  be  mere  absurdity. 

With  regard  to  Mrs.  Mercer's  marriage-contract,  it  is  just  as  far  as  Mrs,  Smith 
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Cuninghame's  from  forming  a  deed  of  apportionment.  It  is  in  this  matter  exactk 
in  the  same  position.  As  regards  Miss  Lucy  Anstruther,  the  deed  of  settlem^t  bj 
Mr.  Anstruther,  executed  by  him  mortis  causa,  which  is  reHed  on  as  the  appoition- 
ment  in  her  favour,  does  not  contain  even  such  pretence  of  allocation  as  the  two 
marriage-contracts  exhibit.  He  gives  her  a  sum  of  £20,000  out  of  his  own  meuu 
and  estate,  not  in  anywise  out  of  his  wife's  ;  and  in  respect  of  the  sum  so  given  her 
he  takes  from  her  a  discharge  of  all  claims  under  the  marriage-oontTact  betveen 
him  and  her  mother.  This,  again,  may  or  may  not  be  sufficient  to  exclude  aQ 
claim  under  that  contract  at  Miss  Lucy  Anstruther's  instance.  But  it  is,  as  I  think 
wholly  out  of  the  question  to  hold  the  act  an  act  of  apportionment. 

I  am  therefore  of  opinion  that,  in  the  form,  and  on  the  face  of  the  deeds,  thexe 
is  adeficiency  of  the  elements  necessary  toconstitute  a  valid  act  of  apportionment.  But 
I  must  now  further  state,  that  even  had  these  deeds  been  all  unexceptionable  in 
point  of  form,  there  would  still  remain  what  I  think  is  the  fatal  objection,  thai  n<* 
apportionment  was  made,  exhaustive  of  the  fund  to  be  apportioned.  I  consider 
such  an  exhaustive  apportionment  to  be  essential  to  the  validity  of  the  act ;  and 
that,  if  any  part  of  the  fund  remains  unapportioned,  there  has  been  no  valid  exernae 
of  the  power,  and  things  are  in  the  same  position  as  where  no  apportionment  has 
taken  place  ;  in  other  words,  that  in  the  present  case  equality  of  division  will  preTsiL 

It  is  undoubted  that  in  the  present  case  there  was  no  apportionment  exhauitiTe 
of  the  fund  to  be  apportioned.  Mrs.  Anstruther's  fortune  is  not  disputed  U>  hate 
amounted  to  at  least  something  above  £40,000.  The  two  married  daughten 
receive  each  £5000,  making  £10,000  together.  Supposing  that  Mr.  AnstTUther*^ 
settlement  was  held  to  apportion  £20,000  to  Miss  Lucy  Anstruther,  there  would 
still  be  an  unapportioned  balance  of  considerable  amount.  This  arises  out  of  t}» 
mode  of  action  pursued,  which  was  not  to  specify  a  division  of  the  whole  fund  into 
shares  or  parts,  but  to  allocate  specific  sums,  which  still  left  a  balance  over,  unalloeat«d 
to  any  one.  The  result  is  an  incomplete  apportionment.  I  assume  in  this  that  oar 
law  does  not  require  that  the  apportionment  among  all  the  children  shouki  be  msde 
by  a  single  deed.  I  admit  that  it  may  be  made  by  several  deeds,  succeesivelj  exe- 
cuted ;  but  I  hold  that  these  deeds  must  be  found,  after  the  death  of  the  peram 
holding  the  power,  to  have  exhausted  the  power,  both  as  regards  the  persons  entitled 
to  share  in  the  division,  and  the  amount  of  the  fund  to  be  divided.  If  one  (tf  ibe 
persons  has  been  omitted,  or  a  part  of  the  fund  has  been  left  undistributed,  I  coneeiTe 
that  no  legal  apportionment  has  been  made,  and  the  whole  alleged  apportionment 
falls  to  the  ground. 

I  hold,  very  clearly,  that  this  is  the  doctrine  of  our  law.  as  it  seems  to  me  &bD 
the  fair  logical  deduction  from  the  ver^  conception  of  apportionment.  I  can  find 
no  ground  for  countenancing  the  proposition,  that  according  to  our  law  an  apportiai- 
ment  of  a  certain  sum  to  one  of  the  children  is  a  virtual  or  imphed  apportionmtfit 
of  the  whole  remaining  fund  to  the  others ;  that,  for  instance,  the  apportionincfit 
of  £5000  to  Mrs.  Smith  Cuninghame  was  an  implied  apportionment  of  the  whole 
remaining  £35,000  (taking  the  fortune  at  £40,000),  to  the  other  two, — subject 
only  to  the  father's  division  between  these  two, — and  that  the  after  allocation  oi 
£5000  to  Mrs.  Mercer  was  an  implied  apportionment  of  the  whole  balance  of  £3O,(K)0 
to  Miss  Lucy.  Whatever  may  be  held  elsewhere,  I  consider  no  such  doctrine  U> 
subsist  in  the  law  of  Scotland.  Indeed,  I  do  not  think  that  our  law  recogni^ 
implied  apportionment  at  all.  It  may  be,  that  if  the  party  possessing  the  power, 
after  an  allocation  of  specific  shares  to  certain  of  the  children,  expressly  and  in  to 
many  words  apportioned  the  whole  remainder  [1044]  of  the  fund  to  the  remaining 
child,  there  might  here  be  an  effectual  division.  This  would  be  express,  not  implied 
apportionment.  But  to  hold  that  the  mere  allocation  of  a  specific  sum  to  one 
child  is  eo  ipso  a  legal  apportionment  of  the  whole  balance  to  the  other  is,  I  think 
to  run  counter  to  the  whole  principles  and  authorities  of  our  law.  What  our  hY, 
I  think,  holds  in  such  a  case  is,  that  the  apportionment  is  incomplete,  and  requires 
something  still  for  its  completion.  If  it  is  not  completed  during  the  life  of  the 
holder  of  the  power,  by  a  succession  of  acts  comprising  all  the  parties  entitled  to 
share,  and  distributing  all  the  fund  to  be  divided,  our  law,  I  think,  considers  the 
power  not  to  have  been  exercised ;  and  if  in  that  case  equality  has  been  providtfi 
holds  equality  to  subsist. 

The  result  in  the  present  case  is  that,  no  legal  apportionment  having  been  made. 
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each  of  the  three  daughters  is  entitled  to  a  third,  provided  she  has  not  barred  her 
claim  by  her  own  act  of  discharge.  And  this  leads  to  the  consideration  of  the  legal 
effect  of  the  discharge  by  Mr.  and  Mrs.  Smith  Cuninghame  contained  in  their 
marriage-contract.  It  may  quite  well  be  that  their  claim  is  thereby  excluded, 
even  though  no  legal  apportionment  should  be  held  to  have  occurred.  But,  in 
considering  this  question,  it  is  important  always  to  remember  (1)  that  the  question 
is  one  of  discharge  and  not  of  apportionment ;  and  (2)  that  unless  precluded  by 
the  operation  of  the  discharge,  Mrs.  Smith  Cuninghame  had,  and  still  retains,  a 
legal  right  to  one-third  of  her  mother's  estate. 

I  would  here  say  that  I  cannot  doubt  that  the  discharge  in  the  marriage-contract 
of  Mrs.  Smith  Cuninghame  was  effectual  to  cut  off  all  claim  at  her  instance  for 
her  one-third  share  of  the  £4000  provided  by  her  father.  In  the  view  which  I  take 
of  the  legal  effect  of  the  discharge  as  regards  Mrs.  Anstruther's  estate,  and  which 
I  shall  immediately  explain,  Mr.  Anstruther  was  thereby  liberated  from  all  restraint 
in  his  gratuitous  disposal  of  this  fund ;  and  having,  in  the  exercise  of  this  liberty, 
disposed  of  it,  with  the  rest  of  his  fortune,  by  his  testamentary  deed,  all  claim  for 
it  is  gone.  The  two  other  daughters  having  granted  a  similar  discharge,  I  should 
consider  it  necessarily  to  follow  that  as  regards  this  sum  of  £4000  Mr.  Anstruther's 
estate  stands  entirely  free  from  claim.  It  certainly  does  so,  in  my  apprehension, 
so  far  as  regards  anv  claim  at  Mrs.  Smith  Cuninghame 's  instance.  The  important 
question  remains,  what  is  the  effect  of  the  discharge  as  regards  Mrs.  Smith  Cunning- 
hame's  one-third  share  of  her  mother's  estate,  which,  in  default  of  apportionment 
belonged  to  her  under  the  marriage-contract  1 

It  is  contended  by  the  defenders  that  the  effect  of  the  discharge  by  Mrs.  Smith 
Cuninghame  was  to  give  to  her  two  sisters  an  indefeasible  right  to  the  whole  of 
their  mother's  estate.  I  say  "  an  indefeasible  right,"  because,  according  to  the 
way  in  which  the  defenders  stated  their  case,  this  transference  took  place  by  the 
operation  of  the  law,  which  no  act  of  the  parents  could  afterwards  undo.  The 
effect  of  the  discharge  in  Mrs.  Mercer's  contract  was  equally,  as  the  defenders  con- 
tended, to  give  to  Miss  Lucy  Anstruther,  the  sole  remaining  daughter,  an  inde- 
feasible right  to  the  whole  remainder  of  the  estate.  In  this  way  they  maintained 
Miss  Lucy  to  have  been  at  the  date  of  her  father's  trust-settlement  the  sole  proprietor 
of  the  estate,  and  entitled  to  transact  at  pleasure  concerning  it. 

The  defenders  rested  their  argument  on  the  supposed  analogy  of  legitim,  as 
to  which  it  is  well  known  to  be  settled  that  a  discharge  taken  by  the  father  during 
his  lifetime  from  an  individual  child  has  the  effect  of  giving  the  whole  fund  at  his 
death  to  the  remaining  children.  But  this  analogy  seems  to  me  fallacious  and 
misleading.  Legitim  is  a  very  peculiar  fund.  It  is  a  legal,  not  conventional  pro- 
vision. It  comes  out  of  a  father's  estate,  not  a  mother's.  It  is  a  fund  which  the 
father  has,  properly  speaking,  no  right  either  to  increase  or  diminish.  It  belongs 
by  law  to  tne  whole  children  who  are  unforisfamiliated.  The  act  of  the  father 
in  taking  a  discharge  may  forisfamiliate  one  or  more  of  them,  but  it  is  only  by  so 
doing  that  it  operates.  The  whole  matter  is  regulated  bv  special  and  technical 
rules.  There  is  no  sound  inference  to  be  derived  from  sucn  a  case  to  the  present, 
which  concerns  a  conventional  provision  settled  by  a  mother  on  three  daughters, 
in  equal  proportions,  and  in  which  the  question  arises,  what  is  to  be  the  effect  of 
a  discharge  taken  by  the  mother  from  one  of  these  daughters  with  reference  to 
that  daughter's  one-third  share  ? 

[1045]  That  such  a  case  as  this  is  to  be  decided  in  a  way  wholly  different  from 
the  case  of  legitim  is,  I  think,  conclusively  established  by  the  judgment  in  two  cases 
cited  to  us  in  the  argument,  of  which  the  leading  one  is  that  of  Sinclair  v.  Sinclair 
(Mor.  13,007,  and  3  Baton's  Appeal  Cases,  199).  In  that  case  a  sum  of  10,000 
merks  and  generally  the  whole  conquest  arising  during  one  of  the  marriages  of 
Sinclair  of  Southdun,  was  settled  on  the  children  of  the  marriage,  of  whom  tliere 
were  two,  Marjory  and  Katherine.  There  was  a  power  of  division  in  the  contract, 
but  the  appeal  papers  shew  that  it  was  only  to  be  exercised  by  the  father  with  consent 
of  the  mother,  which  he  never  had.  There  was,  therefore,  no  case  of  apportionment 
involved, — as  little  as  if  the  power  had  not  been  given  at  all.  But  in  Marjory's 
contract  of  marriage  there  was  a  clause  bearing  that  a  specific  sum  accepted  by 
her  was  in  full  of  all  her  claims  under  the  marriage-contract  of  her  father  and  mother. 
Katherine,  the  other  daughter,  was  held  by  the  Court  to  have  granted  no  discharge 
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to  her  father.  The  question  directly  arose,  whether  the  effect  of  the  discharge 
hy  Marjory  was  to  give  to  Katherine,  the  other  child,  the  whole  of  the  fund,  or 
whether  the  henefit  of  the  discharge  had  enured  to  the  father  who  took  it,  and 
Katherine  was  only  entitled  to  claim  her  own  half.  The  Court  found  that  Kathennt 
could  claim  no  more  than  her  one-half,  and  *"  preferred  the  heirs  of  line  of  Southdmi 
to  that  share  of  the  conquest  now  in  question,  which  would  have  fallen  to  Marjarj 
if  she  had  not  been  excluded  by  her  contract  of  marriage."  This  judgment  vas 
affirmed  by  the  House  of  Lords. 

A  judgment  to  the  same  effect  had  been  pronounced  in  the  previous  case  d 
Allardice  v.  Smart,  reported  in  Robertson's  Appeal  Cases,  p.  399.  In  that  case 
a  certain  provision  was  settled  in  a  marriage-contract  by  the  intended  husbsnd 
on  the  children  of  the  marriage,  who  were  composed  of  a  son  and  two  daughters. 
The  two  daughters  received,  each  at  her  respective  marriage,  a  sum  of  4000  merkx, 
for  which  she  granted  a  discharge  to  her  father  of  her  claims  under  the  marnage- 
contract.  The  son,  the  remaining  child,  contended  that  the  effect  of  this  discharge 
was  to  carry  the  whole  marriage  provisions  to  himself.  On  the  other  hand,  it  tu 
maintained  for  the  daughters  that,  however  much  the  discharge  might  enure  to 
the  benefit  of  the  father,  it  did  not  affect  the  rights  of  the  children  inter  se.  The 
Court  expressly  decided  that  the  son  had  only  right  to  his  own  share.  The  judgmeot 
bore  "  that  the  surplus  of  the  two-thirds  more  than  the  provisions  received  did 
not  accresce  to  the  son  of  the  said  marriage,  but  was  at  the  father's  free  dis|»sil' 
This  judgment  also  was  affirmed  by  the  House  of  Lords. 

I  hold  these  decisions  to  possess  unquestionable  authority  ;  and  I  consider  them 
to  apply,  almost  in  terminis,  to  the  case  now  before  the  Court.  They  both  involved 
the  case  of  a  provision  settled  by  marriage-contract  on  the  children  of  a  marriage 
generally.  In  both  there  was  a  discharge  granted  to  the  parent  by  one  or  mon 
of  the  children.  The  question  was  directly  brought  to  issue  whether,  as  in  ti» 
case  of  legitim,  the  effect  of  this  discharge  was  to  give  the  whole  fund  to  the  remainii^ 
children,  or  whether  the  interests  of  these  children  continued  still  limited  to  their 
own  share  of  the  provision.  The  Court  found  in  the  affirmative  of  this  last  wh 
position.  This  appears  to  me  altogether  to  exclude  the  application  of  the  anakgr 
of  legitim  to  the  decision  of  the  present  case.  It  is  fixed  that  a  directly  opposite 
principle  applies, — and  a  principle  of  which  I  think  the  soundness  unquestionabk 
The  principle  is,  that  whatever  benefit  might  arise  from  the  discharge  to  the  partj 
contracting  for  it,  and  getting  it,  no  benefit  was  derived  to  the  other  children,  who 
were  not  parties  to  the  transaction,  who  gave  nothing  for  the  discharge,  and  in 
legal  presumption  obtained  nothing  by  it. 

What  was  effected  by  the  discharge  appears  to  me  simply  as  follows.  By  the 
marriage-contract  of  Mr.  and  Mrs.  Anstrutner,  the  fee  of  her  whole  estate  was.  as 
the  Court  has  found,  vested  in  Mrs.  Anstruther,  subject  to  her  surviving  husband's 
liferent ;  and  the  succession  was  given  to  her  children,  by  a  right  which  Mrs. 
Anstruther  could  not  defeat  by  any  gratuitous  deed.  To  this  extent  Mrs.  Anstruther 
lay  under  a  legal  obligation  to  her  children.  The  transaction  with  Mrs.  Smith 
Cuninghame  appears  to  me  just  a  transaction  of  purchase,  by  which  Mrs.  Anstrather 
bought  liberation  from  this  obligation,  so  far  as  regarded  Mrs.  [1046]  Smitk 
Cuninghame's  one-third  share,  and  power  to  dispose  gratuitously  of  that  share. 
On  payment  of  the  stipulated  sum  she  obtained,  throughout  all  her  life,  the  pov«- 
of  testing  on  her  estate  to  the  extent  of  this  one- third  share.  But  she  did  not  exercitt 
this  power,  which  she  was  not  bound  to  do  unless  she  chose.  The  results  I  think, 
is  simply  that  she  left  the  settlement  of  the  marriage-contract  unaltered.  She  might 
if  she  had  so  pleased,  have  resettled  this  sum  on  Mrs.  Smith  Cuninghame  by  a  fresh 
deed.  She  had  no  occasion  to  do  so,  if  she  wished,  after  all,  that  the  settlement 
of  the  marriage-contract  should  continue  to  operate.  She  did  not,  be  it  obaerred. 
take  an  assignation  from  Mrs.  Smith  Cuninghame,  so  as  to  vest  in  herself  an 
acquisition  as  gained  by  this  deed,  and  to  require  a  fesh  dealing  with  the  subject. 
What  she  took  was  a  discharge  of  legal  obligation,  which,  according  to  my  view, 
simply  gave  her  a  power  to  alter  the  destination,  if  she  chose  to  exercise  that  power. 
In  point  of  fact  she  never  exercised  it ;  and  she  left  her  succession  to  st^nd  on  the 
settlement  of  the  marriage-contract,  which  was  a  perfectly  good  settlement  mortis 
causa  ;  in  other  words,  she  left  Mrs.  Smith  Cuninghame's  one-third  share  to  go 
to  her  as  thereby  provided. 
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It  seems  at  first  sight  anomalous  that  the  result  of  the  discharge  should  be 
to  put  Mrs.  Smith  Cuninghame  in  exactly  the  same  position  as  to  her  succession 
to  ner  mother's  estate  as  if  the  discharge  had  not  been  granted.  But  this  arises 
from  the  nature  of  the  deed,  which  only  vested  in  Mrs.  Anstruther  a  potentiality 
of  alteration,  and  did  not  necessarily  imply  an  actual  exercise  of  the  power.  The 
apparent  anomaly  is  not  greater  than  is  exhibited  in  many  other  cases,  actual  or 
easily  conceivable.  There  is  no  case  more  common  than  that  of  a  destination, 
under  which  one  man  possesses  an  indefeasible  right  of  succession  to  another. 
Suppose  the  party  in  possession  to  take  from  the  successor  a  discharge  of  the 
legal  right  to  succeed.  He  will  unquestionably  be  entitled  thereby  to  evacuate 
the  destination.  But  he  will  be  under  no  obligation  to  do  so.  And  if  he  forbears 
to  exercise  his  acquired  right,  and  leaves  at  his  death  the  subsisting  destination 
unaltered,  it  will  continue,  I  apprehend,  to  regulate  the  succession, — certainly  will 
do  so  till  some  one  appears  having  right  and  interest  to  set  it  aside.  So  exactly 
in  the  present  case.  The  marriage-contract  of  Mr.  and  Mrs.  Anstruther  contains 
a  destination  to  Mrs.  Smith  Cuninghame  of  one-third  of  her  mother's  estate, — 
failing  apportionment.  Mrs.  Anstruther  takes  from  her  daughter  a  discharge 
of  her  legal  claim.  But  the  right  arising  out  of  this  discharge  was  wholly  j)ersonal 
to  Mrs.  Anstruther.  Neither  of  her  two  other  daughters  acquired  a  right  by 
this  transaction.  Mrs.  Anstruther  forbore  to  alter  the  destination, — left  it  at  her 
death  subsisting  and  untouched.  I  am  of  opinion  that  it  carries  to  Mrs.  Smith 
Cuninghame  her  one-third  of  the  estate,  exactly  as  it  did  originally. 

To  illustrate  the  soundness  of  this  conclusion,  let  me  suppose  that  the  other 
two  daughters  died  before  their  mother,  so  as  to  leave  Mrs.  Smith  Cuninghame 
the  only  child  of  the  marriage  surviving  her  mother.  How  in  that  case  would 
the  mother's  estate  go  1  Under  the  marriage-contract  of  Mr.  and  Mrs.  Anstruther, 
it  would  all  so  to  Mrs.  Smith  Cuninghame,  as  the  only  surviving  child  of  her  mother, 
subject  to  the  burden  of  her  father's  liferent.  What,  then,  would  be  the  effect 
of  the  discharge  in  varying  this  condition  of  things  1  As  it  appears  to  me,  none 
whatever.  There  is  no  one  in  whom  I  can  perceive  that  there  was  any  title  to  found 
on  the  discharge,  to  the  effect  of  depriving  Mrs.  Smith  Cuninghame  of  her  right 
as  her  mother's  child  and  successor.  To  say  that  the  right  would  go  to  the  mother's 
general  representatives  would  not  alter  matters ;  for  the  general  representative 
was  none  other  than  Mrs.  Smith  Cuninghame  herself.  The  plain  ground  on 
which  she  would  take  the  whole  estate  would  be  that  she  was  entitled  to  it  under 
the  marriage-contract  (as  well  as  ab  intestato) ;  that  the  discharge  did  not  affect 
her  right  except  to  give  her  mother  power  to  defeat  her  succession  ;  and  that 
nothing  to  that  effect  having  been  done  by  her  mother,  the  succession  devolved  to 
her  as  her  mother's  sole  surviving  child.  But  this  shews,  I  think,  conclusively, 
that  the  discharge  in  Mrs.  Smith  Cuninghame 's  marriage-contract  had  no  effect 
whatever  on  her  rights,  except  in  so  far  as  these  rights  might  be  affected  by  an  act 
done  by  her  mother  in  the  exercise  of  the  power  of  alienation  thereby  acquired. 
And  no  such  act  was  done. 

[1047]  Let  me  take  another  illustration,  which  introduces  the  two  other 
daughters,  by  assuming  them  not  dead  but  alive.  Suppose  that,  acting  on  the 
power  of  testing  acquired  by  her  through  the  discharge,  Mrs.  Anstruther  had 
executed  a  settlement  disposing  of  Mrs.  Smith  Cuninghame's  one-third  share  of 
her  property  bv  a  bequest  of  it  to  a  stranger.  Clearly  Mrs.  Smith  Cuninghame, 
could  not  challenge  nor  object  to  this  deed.  But  as  little,  in  my  apprehension, 
could  the  other  two  daughters  ;  for  the  answer  to  any  complaint  at  their  instance 
would  be  that  they  obtained  no  right  by  the  discharge,  and  that  the  benefit  of  that 
discharge  enured  exclusively  to  the  mother  to  the  effect  of  enabling  her  to  test  on  Mrs. 
Smith  Cuninghame's  one-third  share.  But  if  a  testament  by  Mrs.  Anstruther  in  favour 
of  a  third  party,  giving  to  that  party  Mrs.  Smith  Cuninghame's  one-third  share,  would 
have  been  effectual,  so  would  a  testament  directly  executed  in  favour  of  Mrs.  Smith 
Cuninghame  herself.  This,  I  think,  cannot  be  doubted.  But  the  case,  in  my  view, 
stands  substantially  in  the  same  position  as  if  such  a  testament  had  been  executed. 
The  settlement  of  the  marriage-contract,  which  none  but  Mrs.  Anstruther  had  any 
right  to  alter,  was  allowed  by  her  to  stand — there  was  no  necessity  for  any  resettle- 
ment.    Mrs.  Smith  Cuninghame's  one-third  share  was  equally  reserved  to  her. 
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The  other  two  daughters  had  just  as  little  any  increase  made  to  their  own  proper 
shares  of  the  succession. 

On  the  whole,  I  am  of  opinion  that  the  pursuers,  Mr.  and  Mrs.  Smith  Cuniog- 
hame,  stand  fully  entitled,  under  the  marriage-contract  of  Mr.  and  Mrs.  AnBtruther, 
to  the  one-third  share  of  Mrs.  Anstruther*s  estate,  and  have  right  on  that  footiof 
to  prosecute  the  present]  accounting.  They  ofEer  in  their  summons  to  giTe  deduc- 
tion of  the  sum  of  £5000  received  by  them  on  the  occurrence  of  Mrs.  Smith  CuniDg' 
hame's  marriage ;  and  so  far  as  this  sum  may  not  be  held  in  part  compofied  of  a 
sum  representing  the  purchase-money  paid  for  a  discharge  of  the  claim  against 
the  father's  £4000,  I  think  they  are  under  a  legal  obligation  to  make  allowance 
for  the  amount  in  the  accounting.  Mrs.  Anstruther  could  not  competently  take 
from  the  estate,  secured  to  the  children  amongst  them,  a  sum  to  give  to  one  of  them 
in  return  for  a  discharge  of  her  obligation.  The  law,  I  think,  would  hold  this  a 
wrongful  alienation,  which  could  not  prejudice  the  interests  of  the  other  childreiL 
And  the  child  receiving  the  sum  from  the  parent  must,  I  think,  bring  it  back  into 
the  general  fund  of  division.  But  no  interest  will  be  due  on  it,  at  least  anterior 
to  Mr.  Anstruther's  death  ;  for  until  that  date  it  would  yield  no  interest  to  the  fmid, 
and  by  restoration  of  the  capital  sum  the  fund  would  be  placed  in  the  same  position 
as  if  the  sum  had  never  been  withdrawn  from  it. 

Lord  Benholme. — In  this  case,  my  observations  might  have  been  Tcry  few, 
and  conveyed  in  half-a-dozen  sentences,  expressive  of  my  concurrence  generallj 
with  the  opinions  of  those  of  your  Lordships  who  have  first  spoken  ;  but  1  am 
induced  to  add  some  additional  observations,  in  consequence  of  the  opinions 
which  have  fallen  from  the  other  three  Judges  who  difEer  from  them.  I  observe 
that  they  do  not  agree  among  themselves,  and  therefore  I  shall  take  them  seriatim^ 
and  point  out  in  what  respects  I  think  each  of  them  failed  to  bring  out  a  l^al  and 
logical  conclusion.  Lord  Neaves'  opinion  leads  to  a  result  altogether  at  variance, 
as  I  think,  with  the  conclusions  of  the  summons.  He  holds  that  there  has  been 
an  apportionment,  but  that  only  partial.  He  is  not,  like  his  brethren  Lords  Ard- 
millan  and  Kinloch,  of  opinion  that  the  defects  of  that  apportionment  render  it 
null  and  void,  but  proposes  that  it  shall  stand  good  so  far  as  it  goes,  and  that  in  so 
far  as  it  does  not  exhaust  the  whole  fund — if  that  be  the  case,  of  which  I  see  no  con- 
clusive proof  at  this  moment — then  the  remainder  is  to  be  equally  divided  among 
the  daughters.  That  is  indeed  a  very  different  result  from  what  is  advocated  by 
my  two  brethren  who  spoke  last,  and  it  is  a  result  which  I  do  not  think  could  ht 
worked  out  under  this  summons.  For  one  of  the  conclusions  of  the  summons  ie, 
that  there  has  been  no  apportionment,  and  we  are  thus  called  upon  by  the  pursuers 
themselves  to  declare  that  there  has  been  no  division  or  apportionment.  I  think, 
independently  of  that  great  objection  to  it  as  a  practical  expiscation  of  the  case, 
Lord  Neaves'  view  labours  under  other  defects,  and  is  exposed  to  other  objectkins. 
For  if  this  be  [1048]  not  a  good  apportionment,  see  what  the  result  is  :  the  father 
is  held  entitled,  without  a  complete  apportionment,  to  give  a  prcBcipuum  to  one  of 
his  children  over  the  other,  and  leave  for  equal  division  but  a  small  part  of  the  fund. 
I  apprehend  that  that  is  countenanced  neither  by  the  original  marriage-contract 
nor  by  any  of  the  deeds  that  have  followed  upon  it.  There  is  a  third  view  of  thi* 
matter  of  apportionment  upon  which  I  do  not  mean  to  give  any  opinion.,  except 
to  state  that  it  has  been  pleaded,  and  may  again  be  pleaded.  If  it  be  held  that  the 
apportionment  contained  in  Mrs.  Smith  Cuninghame's  marriage-contract,  and 
the  apportionment  of  the  same  tenor  contained  in  Mrs.  Mercer's  marriage-contract, 
left  the  remainder  as  an  apportionment  to  Lucy,  there  would  then  be  a  complete 
apportionment.  No  doubt  the  last  branch  of  it  would  stand  by  inference,  but  by 
necessary  inference,  if  the  two  first  branches  of  it  were  held  to  be  complete ;  and 
that,  I  think,  receives  great  force  from  one  part  of  the  discharge  that  was  granted 
in  the  marriage-contracts  of  both  these  ladies,  in  which,  I  think,  the  words  *  share 
and  division  hereby  allotted  to  her "  seem  to  imply,  that  as  the  father  was  a  party 
contracting  in  both  marriage-contracts,  he  intended  to  give,  and  they  to  receive, 
their  marriage  provision  as  an  allotment.  Now,  if  these  two  daughters  have  thus 
received  an  allotment  of  their  shares,  the  necessary  consequence  was  that  Lucy 
was  entitled  to  the  remainder.  Nor  do  I  see  that  this  result  could  be  prevented 
by  anything  that  Lucy  afterwards  did  in  the  way  of  contract  or  compromise  with 
her  father.     Still  less  do  I  think  that  the  other  two  sisters  would  be  entitled  to  found 
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upon  any  suppoeed  injustice  done  to  Lucy,  whilst  we  see  that  Lucy  herself  is  a  de- 
fender in  this  action.  But  upon  that  question,  as  to  whether  there  has  been  an 
apportionment  or  not«  I  do  not  mean  to  say  more.  I  cannot  take  Lord  Neaves' 
view  of  it.  But  I  admit  there  is  great  plausibility  in  the  views  that  have  been  taken 
by  the  other  two  Judges  who  have  spoken  on  that  side,  viz.  that  as  there  was  no 
complete  apportionment,  there  has  been  no  effectual  apportionment.  Lord  Neaves, 
after  stating  his  view  of  the  apportionment,  supposing  there  had  been  no  discharge 
in  the  marriage-contract  of  Mrs.  Smith  Cuninghame,  went  on  to  consider  the 
matter  of  discharge.  No  one  can  doubt  that  Lord  Neaves'  statement  of  his  opinion 
is  always  in  the  best  and  most  distinct  language ;  I  must,  therefore,  attribute  it 
to  my  want  of  comprehension,  that  on  this  occasion  I  did  not  quite  follow  his  reason- 
ing. The  discharge,  according  to  the  opinion  of  all  of  us,  stands  unreduced,  and 
one  would  say  it  must  have  some  effect ;  otherwise,  why  was  it  granted  1  Now, 
by  a  process  of  exhaustion,  I  think  Lord  Neaves  has  reduced  it  to  an  absolute  nullity. 
Here  is  a  discharge  which  speaks  in  very  distinct  language.  There  is  no  benefit 
bestowed  by  it  on  Mrs.  Anstruther.  It  does  not  enure  to  her  children  except  in 
this  way,  that  as  goodwill  is  reserved,  it  might  have  some  effect  in  strengthening 
her  hands — to  do  what,  I  could  not  exactly  discover.  I  suppose  it  was  meant  that 
it  strengthened  her  hands  to  give  more  to  Mrs.  Smith  Cuninghame  ;  but  hands 
may  be  strengthened  that  do  not  work.  They  may  be  strong  enough  to  do  some- 
thing ;  but  if  they  do  not  attempt  to  do  it,  it  is  all  one  whether  they  are  strengthened 
or  not.  What  is  the  effect  of  the  discharge  ?  It  appears  to  me  that  if  it  does  not 
enure  effectually  to  the  mother's  benefit,  it  must  enure  to  the  benefit  of  the  fund. 
I  cannot  understand  how  it  can  operate  at  all,  unless  it  operates  in  that  way. 
Another  opinion  in  regard  to  the  discharge  has  been  expressed  by  Lord  Ardmillan, 
differing  again  from  Lord  Kinloch.  As  I  understand  Lord  Ardmillan 's  view,  he 
thinks  that  if  there  was  a  benefit  to  the  mother,  it  was  of  no  effect,  because  she  did 
nothing  in  the  way  of  bequeathing ;  and,  consequently,  he  does  not  think  that  it 
enured  to  her  benefit,  at  least  effectually.  To  whose  benefit,  then,  he  held  it  to 
enure,  I  do  not  know.  He  did  not  suggest,  as  Lord  Kinloch  did,  that  it  enured 
or  could  enure  to  the  father's  benefit.  It  could  not  enure  to  James  Anstruther's 
benefit.  I  think  one  of  the  Judges  did  seem  to  think  that,  if  not  fraudulent,  it  was 
wrong  in  him  to  take  that  discharge,  because  it  operated  something  in  his  own 
favour.  What  that  was  I  do  not  know.  He  could  take  no  benefit  from  that  dis- 
charge. If  it  did  not  enure  to  the  mother's  benefit,  of  what  effect  was  it  unless  it 
enured  to  the  benefit  of  the  other  daughters  1  Surely  if  three  persons  have  rights 
in  a  fund,  and  one  discharges  her  right  to  it,  the  fund  is  then  divisible  among  the 
£1049]  other  two.  I  cannot  understand  any  other  solution  of  the  problem.  I 
cannot  imagine  that  the  right  of  the  one  can  be  renounced  and  annihilated,  if  that 
be  a  legal  thing  to  do,  without  benefiting  the  rest.  The  analogy  of  legitim  has  been 
referred  to ;  and  although  legitim  is  a  very  peculiar  right,  yet  in  this  respect  I 
think  it  stands  on  the  same  footing  as  such  a  protected  right  of  succession.  It  is 
in  fact  a  protected  right  of  succession,  not  to  a  whole  estate,  but  to  one-third  of  it. 
I  cannot  conceive  any  analogy  so  strict  as  that  which  subsists  between  the  renuncia- 
tion of  legitim  by  a  child,  and  the  renunciation  by  a  child  of  a  right  under  a  pro- 
tected marriage-contract.  No  doubt  they  differ  in  amount.  The  one  is  an  aliquot 
part,  and  the  other  is  the  whole  of  the  succession.  Lord  Kinloch  has  said  that  he 
thinks  Mrs.  Smith  Cuninghame's  discharge  was  effectual  as  to  the  £4000  on  the 
father's  side.  Therefore  it  must  have  some  effect :  it  is  not  an  absolute  nullity. 
That  gave  the  father  the  power,  his  Lordship  observed,  of  doing  what  he  liked  with 
a  third  of  that  fund  ;  and  he  has  done  it,  and  it  takes  effect.  Now,  suppose  the 
power  had  been  reserved  to  the  mother  in  this  marriage-contract  to  deal  with  one- 
third  by  testing,  and  suppose  she  does  not  deal  with  it  so,  but  leaves  it  to  stand 
without  any  exercise  of  such  reserved  power,  does  not  that  reserved  power  fly  off  1 
It  has  no  effect.  It  is  just  as  if  it  had  not  existed  ;  and  the  consequence  is,  that 
the  total  succession,  unaffbcted  by  any  testamentary  right  which  she  might  have 
had,  falls  to  be  regulated  by  the  marriage-contract,  all  right  under  which  has  been 
discharged  and  renounced  by  one  of  the  daughters.  I  shall  only  say,  in  conclusion, 
that  my  views  of  the  case  have  been  so  well  expressed  by  my  brethren  who  have 
spoken  before  me,  especially  by  your  Lordship  in  the  chair,  that  I  have  nothing  to  add. 
The  following  interlocutor  was  pronounced  on  10th  July  1870  : — ''The  Lords," 
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The  other  two  daughters  had  just  as  little  any  increase  made  to  their  own  proper 
shares  of  the  succession. 

On  the  whole,  I  am  of  opinion  that  the  pursuers,  Mr.  and  Mrs.  Smith  Cuning- 
hame,  stand  fully  entitled,  under  the  marriage-contract  of  Mr.  and  Mrs.  Anstruther, 
to  the  one-third  share  of  Mrs.  Anstruther's  estate,  and  have  right  on  that  footing 
to  prosecute  the  present]  accounting.  They  o£Eer  in  their  summons  to  give  deduc- 
tion of  the  sum  of  £5000  received  by  them  on  the  occurrence  of  Mrs.  Smith  Cuning- 
hame's  marriage ;  and  so  far  as  this  sum  may  not  be  held  in  part  composed  of  a 
sum  representing  the  purchase-money  paid  for  a  discharge  of  the  claim  against 
the  father's  £4000,  1  tnink  they  are  under  a  legal  obligation  to  make  allowance 
for  the  amount  in  the  accounting.  Mrs.  Anstruther  could  not  competently  take 
from  the  estate,  secured  to  the  children  amongst  them,  a  sum  to  give  to  one  of  them 
in  return  for  a  discharge  of  her  obligation.  The  law,  I  think,  would  hold  this  a 
wrongful  alienation,  which  could  not  prejudice  the  interests  of  the  other  children. 
And  the  child  receiving  the  sum  from  the  parent  must,  I  think,  bring  it  back  into 
the  general  fund  of  division.  But  no  interest  will  be  due  on  it,  at  least  anterior 
to  Mr.  Anstruther 's  death  ;  for  until  that  date  it  would  yield  no  interest  to  the  fund, 
and  by  restoration  of  the  capital  sum  the  fund  would  be  placed  in  the  same  position 
as  if  the  sum  had  never  been  withdrawn  from  it. 

Lord  Benholme. — In  this  case  my  observations  might  have  been  very  few, 
and  conveyed  in  half-a-docen  sentences,  expressive  of  my  concurrence  generally 
with  the  opinions  of  those  of  your  Lordships  who  have  first  spoken ;  but  I  am 
induced  to  add  some  additional  observations,  in  consequence  of  the  opinions 
which  have  fallen  from  the  other  three  Judges  who  differ  from  them.  I  observe 
that  they  do  not  agree  among  themselves,  and  therefore  I  shall  take  them  serialim, 
and  point  out  in  what  respects  I  think  each  of  them  failed  to  bring  out  a  legal  and 
logical  conclusion.  Lord  Neaves'  opinion  leads  to  a  result  altogether  at  variance, 
as  I  think,  with  the  conclusions  of  the  summons.  He  holds  that  there  has  been 
an  apportionment,  but  that  only  partial  He  is  not,  like  his  brethren  Lords  Ard- 
millun  and  Kinloch,  of  opinion  that  the  defects  of  that  apportionment  render  it 
null  and  void,  but  proposes  that  it  shall  stand  good  so  far  as  it  goes,  and  that  in  so 
far  as  it  does  not  exhaust  the  whole  fund — if  that  be  the  case,  of  which  I  see  no  con- 
clusive proof  at  this  moment — then  the  remainder  is  to  be  equally  divided  among 
the  daughters.  That  is  indeed  a  very  different  result  from  what  is  advocated  by 
my  two  brethren  who  spoke  last,  and  it  is  a  result  which  I  do  not  think  could  be 
worked  out  under  this  summons.  For  one  of  the  conclusions  of  the  summons  u, 
that  there  has  been  no  apportionment,  and  we  are  thus  called  upon  by  the  pursuers 
themselves  to  declare  that  there  has  been  no  division  or  apportionment.  I  think, 
independently  of  that  great  objection  to  it  as  a  practical  expiscation  of  the  case. 
Lord  Neaves'  view  labours  under  other  defects,  and  is  exposed  to  other  objections. 
For  if  this  be  [1048]  i^^t  a  good  apportionment,  see  what  the  result  is  :  the  father 
is  held  entitled,  without  a  complete  apportionment,  to  give  a  prcscipuum  to  one  of 
his  children  over  the  other,  and  leave  for  equal  division  but  a  small  part  of  the  fund. 
I  apprehend  that  that  is  countenanced  neither  by  the  original  marriage-contract 
nor  by  any  of  the  deeds  that  have  followed  upon  it.  There  is  a  third  view  of  this 
matter  of  apportionment  upon  which  I  do  not  mean  to  give  any  opinion,  except 
to  state  that  it  has  been  pleaded,  and  may  again  be  pleaded.  If  it  be  held  that  the 
apportionment  contained  in  Mrs.  Smith  Cuninghame's  marriage-contract,  and 
the  apportionment  of  the  same  tenor  contained  in  Mrs.  Mercer's  marriage-contract, 
left  the  remainder  as  an  apportionment  to  Lucy,  there  would  then  be  a  complete 
apportionment.  No  doubt  the  last  branch  of  it  would  stand  by  inference,  but  by 
necessary  inference,  if  the  two  first  branches  of  it  were  held  to  be  complete ;  and 
that,  I  think,  receives  great  force  from  one  part  of  the  discharge  that  was  granted 
in  the  marriage-contracts  of  botli  these  ladies,  in  which,  1  think,  the  words  "  share 
and  division  hereby  allotted  to  her "  seem  to  imply,  that  as  the  father  was  a  party 
contracting  in  both  marriage-contracts,  he  intended  to  give,  and  they  to  receive, 
their  marriage  provision  as  an  allotment.  Now,  if  these  two  daughters  have  thus 
received  an  allotment  of  their  shares,  the  necessary  consequence  was  that  Lucy 
was  entitled  to  the  remainder.  Nor  do  I  see  that  this  result  could  be  prevented 
by  anything  that  Lucy  afterwards  did  in  the  way  of  contract  or  compromise  with 
her  father.     Still  less  do  I  think  that  the  other  two  sisters  would  be  entitled  to  found 
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upon  any  supposed  injustice  done  to  Lucy,  whilst  we  see  that  Lucy  herself  is  a  de- 
fender in  this  action.  But  upon  that  question,  as  to  whether  there  has  been  an 
apportionment  or  not,  I  do  not  mean  to  say  more.  I  cannot  take  Lord  Neaves' 
view  of  it.  But  I  admit  there  is  great  plausibility  in  the  views  that  have  been  taken 
by  the  other  two  Judges  who  have  spoken  on  that  side,  viz.  that  as  there  was  no 
complete  apportionment,  there  has  been  no  effectual  apportionment.  Lord  Neaves, 
after  stating  his  view  of  the  apportionment,  supposing  there  had  been  no  discharge 
in  the  marriage-contract  of  Mrs.  Smith  Cuninghame,  went  on  to  consider  the 
matter  of  discharge.  No  one  can  doubt  that  Lord  Neaves'  statement  of  his  opinion 
is  always  in  the  best  and  most  distinct  language ;  I  must,  therefore,  attribute  it 
to  my  want  of  comprehension,  that  on  this  occasion  I  did  not  quite  follow  his  reason- 
ing. The  discharge,  according  to  the  opinion  of  all  of  us,  stands  unreduced,  and 
one  would  say  it  must  have  some  effect ;  otherwise,  why  was  it  granted  1  Now, 
by  a  process  of  exhaustion,  I  think  Lord  Neaves  has  reduced  it  to  an  absolute  nullity. 
Here  is  a  discharge  which  speaks  in  very  distinct  language.  There  is  no  benefit 
bestowed  by  it  on  Mrs.  Anstruther.  It  does  not  enure  to  her  children  except  in 
this  way,  that  as  goodwill  is  reserved,  it  might  have  some  effect  in  strengthening 
her  hands — to  do  what,  I  could  not  exactly  discover.  I  suppose  it  was  meant  that 
it  strengthened  her  hands  to  give  more  to  Mrs.  Smith  Cuninghame  ;  but  hands 
may  be  strengthened  that  do  not  work.  They  may  be  strong  enough  to  do  some- 
thing ;  but  if  they  do  not  attempt  to  do  it,  it  is  all  one  whether  they  are  strengthened 
or  not.  What  is  the  effect  of  the  discharge  ?  It  appears  to  me  that  if  it  does  not 
enure  effectually  to  the  mother's  benefit,  it  must  enure  to  the  benefit  of  the  fund. 
I  cannot  understand  how  it  can  operate  at  all,  unless  it  operates  in  that  way. 
Another  opinion  in  regard  to  the  discharge  has  been  expressed  by  Lord  Ardmillan, 
differing  again  from  Lord  Kinloch.  As  I  understand  Lord  Aramillan's  view,  he 
thinks  that  if  there  was  a  benefit  to  the  mother,  it  was  of  no  effect,  because  she  did 
nothing  in  the  way  of  bequeathing ;  and,  consequently,  he  does  not  think  that  it 
enured  to  her  benefit,  at  least  effectually.  To  whose  benefit,  then,  he  held  it  to 
enure,  I  do  not  know.  He  did  not  suggest,  as  Lord  Kinloch  did,  that  it  enured 
or  could  enure  to  the  father's  benefit.  It  could  not  enure  to  James  Anstruther's 
benefit.  I  think  one  of  the  Judges  did  seem  to  think  that,  if  not  fraudulent,  it  was 
wrong  in  him  to  take  that  discharge,  because  it  operated  something  in  his  own 
favour.  What  that  was  I  do  not  know.  He  could  take  no  benefit  from  that  dis- 
charge. If  it  did  not  enure  to  the  mother's  benefit,  of  what  effect  was  it  unless  it 
enured  to  the  benefit  of  the  other  daughters  1  Surely  if  three  persons  have  rights 
in  a  fund,  and  one  discharges  her  right  to  it,  the  fund  is  then  divisible  among  the 
[1049]  other  two.  I  cannot  understand  any  other  solution  of  the  problem.  I 
cannot  imagine  that  the  right  of  the  one  can  be  renounced  and  annihilated,  if  that 
be  a  legal  thing  to  do,  without  benefiting  the  rest.  The  analogy  of  legitim  has  been 
referred  to ;  and  although  legitim  is  a  very  peculiar  right,  yet  in  this  respect  I 
think  it  stands  on  the  same  footing  as  such  a  protected  right  of  succession.  It  is 
in  fact  a  protected  right  of  succession,  not  to  a  whole  estate,  but  to  one-third  of  it. 
I  cannot  conceive  any  analogy  so  strict  as  that  which  subsists  between  the  renuncia- 
tion of  legitim  by  a  child,  and  the  renunciation  by  a  child  of  a  right  under  a  pro- 
tected marriage-contract.  No  doubt  they  differ  in  amount.  The  one  is  an  aliquot 
part,  and  the  other  is  the  whole  of  the  succession.  Lord  Kinloch  has  said  that  he 
thinks  Mrs.  Smith  Cuninghame 's  discharge  was  effectual  as  to  the  £4000  on  the 
father's  side.  Therefore  it  must  have  some  effect :  it  is  not  an  absolute  nullity. 
That  gave  the  father  the  power,  his  Lordship  observed,  of  doing  what  he  liked  with 
a  third  of  that  fund  ;  and  he  has  done  it,  and  it  takes  effect.  Now,' suppose  the 
power  had  been  reserved  to  the  mother  in  this  marriage-contract  to  deal  with  one- 
third  by  testing,  and  suppose  she  does  not  deal  with  it  so,  but  leaves  it  to  stand 
without  any  exercise  of  such  reserved  power,  does  not  that  reserved  power  fly  off  ? 
It  has  no  effect.  It  is  just  as  if  it  haa  not  existed ;  and  the  consequence  is,  that 
the  total  succession,  unafB^cted  by  any  testamentary  right  which  she  might  have 
had,  falls  to  be  regulated  by  the  marriage-contract,  all  right  under  which  has  been 
discharged  and  renounced  by  one  of  the  daughters.  I  shall  only  say,  in  conclusion, 
that  my  views  of  the  case  have  been  so  well  expressed  by  my  brethren  who  have 
spoken  before  me,  especially  by  your  Lordship  in  the  chair,  that  I  have  nothing  to  add. 
The  following  interlocutor  was  pronounced  on  10th  July  1870  : — ^^The  Lords^" 
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&c.,  "  after  consultation  with  the  other  Judges,  and  in  conformity  with  the  opinion 
of  a  majority  of  the  seven  Judges  present  at  said  hearing,  assoilzie  the  defenders 
from  the  conclusions  of  the  summons,  and  decern  :  Find  the  pursuers  liable  in 
expenses,  and  remit,*"  ^'c. 

Hamilton,  Kinnear,  A-  Beatson,  W.S.— A.  &  A.  Campbell,  W.S.— Agcnte. 

[Reversed,  1872,  10  M.  (H.  L.)  39.] 


No.  205.  VIII.    Macpherson.   1049.      19  July  1870.     1st  Div.— Lord 

Mackenzie,  M. 

Mrs.  Mary  Mackenzie  Catton  and  Alfred  Robert  Catton,  her  Husbaxd, 

Pui'suers.  —  Dun4Xin — Wa  taon — Keir. 
Kksskth  Mactcenzik  and  Others,  Defenders.— SoZ.-Gm.  Clark—Shavd. 

General  Disposition — Entail — Intention, — An  heir  of  entail  in  possession  not  only 
of  the  entailed  estate  but  also  of  an  estate  held  in  fee-simple,  left  a  general  dis- 
position and  settlement  conveying  to  trustees  his  fee-simple  estate  nominaiim, 
as  also  his  whole  property,  heritable  and  moveable.  After  his  death,  in  an  action 
at  the  instance  of  the  residuary  legatee  under  the  settlement,  claiming  to  have 
it  found  that  the  entail  was  invalid,  and  that  the  entailed  estate  was  carried  bj 
the  general  disposition,  held  that  the  general  disposition  was  not  intended  to 
convey,  and  did  not  convey,  the  lands  embraced  in  the  entail. 

Succession — Testamer^t — Proof — Competency. — In  the  construction  of  a  settlement 
containing  a  general  conveyance  of  the  granter's  whole  heritage,  held  that  it 
was  competent  to  refer  to  other  deeds  executed  by  the  granter  with  reference 
to  his  heritage,  though  not  testamentary,  as  evidence  that  it  was  not  the  granter's 
intention  to  include  certain  lands  in  the  conveyance. 

In  this  action  Mrs.  Mary  Mackenzie  Catton  and  her  husband  sought  declarator 
(1)  that  the  deed  of  entail  of  the  lands  of  Dundonnell,  executed  in  1838  by  the 
deceased  Murdo  Mackenzie,  was  not  a  valid  deed  of  entail  in  terms  of  the  Act  1685, 
c.  22  ;  (2)  that  the  late  Hugh  Mackenzie  did,  by  his  trust-disposition  and  settlement, 
executed  in  1854,  effectually  convey  to  trustees,  inter  alia^  the  lands  of  Dundonnell 
and  Aultchonier ;  [1050]  (3  and  4),  that  these  trustees  were  bound  to  make  up  a 
title  to  the  whole  heritable  and  moveable  estate,  including  Dundonnell  and 
Aultchonier,  belonging  to  Hugh  Mackenzie  at  the  time  of  his  death,  and  convey 
the  same  in  favour  of  the  pursuer  Mrs.  Catton,  as  sole  beneficiary  under  the  said 
trust-disposition  and  settlement. 

The  deed  of  entail  of  1838  was  conceived  in  favour  of  Hugh  Mackenzie,  eldest 
son  of  Murdo  Mackenzie,  the  granter  of  the  deed,  and  the  heirs  whonusoever  of  his 
body  ;  whom  failing,  Kenneth  Mackenzie,  second  son  of  the  granter,  &c. 

On  the  death  of  Murdo  Mackenzie,  in  1845,  Hugh  Mackenzie  completed  a  title 
to  Dundonnell  as  institute  under  the  entail. 

In  1848  Hugh  Mackenzie  purchased  the  estate  of  Mungusdale  or  Monkcastle, 
adjacent  to  Dundonnell,  at  the  price  of  £7000. 

In  1854  Hugh  Mackenzie  executed  a  trust-disposition  and  settlement,  designing 
himself  therein  as  **  Hugh  Mackenzie,  Esquire,  of  Ardross  and  Dundonnell " 
(Ardross  being  the  name  of  an  estate  in  Easter  Ross  which  at  one  time  belonged 
to  the  family),  and  conveying  thereby  to  "  William  Forbes  Skene,  Writer  t^  the 
Signet,  Edinburgh,  and  Mary  Mackenzie,  my  daughter,  presently  residing  in  family 
with  me,  or  the  acceptor  or  survivor  of  them,"  &c.,  as  trustees,  the  lands  of  Graigour, 
part  of  Strathmashalg,  Mungusdale  or  Monkcastle,  Glenarigoloch,  and  Rhidoroch  ; 
**  as  also  all  and  sundry  lands  and  heritages,  goods  and  gear,  debts,  and  sums  of 
money,  and  in  general  the  whole  estate  and  effects,  heritable  and  moveable,  real 
and  personal,  of  what  kind  or  nature  soever,  or  wheresoever  situated,  presently 
belonging,  or  which  shall  pertain  and  belong  to  me  at  the  time  of  my  decease,  with 
the  whole  vouchers  and  instructions,  writs,  titles,  and  securities,  of  and  concerning 
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my  said  estate  and  effects,  and  all  that  has  followed,  or  may  be  competent  to  follow 
thereon." 

The  purposes  of  the  deed  were,  first  for  payment  of  debts  and  expenses ;  secondly, 
to  hold  the  residue,  or  the  prices  thereof,  for  behoof  of  his  daughter,  Mary  Mackenzie, 
paying  her  the  free  proceeds  until  she  should  attain  twenty-five  years  of  age,  or 
be  married  ;  thirdly,  "  upon  the  said  Mary  Mackenzie  attaining  the  age  of  twenty- 
five  years  complete,  or  upon  her  marriage,  whichever  of  these  events  shall  first 
happen,  I  appoint  and  direct  my  said  trustees,  whenever  required  by  her,  to  dispone 
assign,  convey,  and  make  over  to  the  said  Mary  Mackenzie,  at  her  own  expense, 
but  exclusive  of  the  jus  mariti  and  right  of  administration  of  any  husband  to  whom 
she  may  happen  to  be  married,  the  said  residue  of  my  said  whole  heritable  and 
moveable  means  and  estate,  including  my  said  estate  of  Mungusdale  and  the  stock- 
ing of  my  farms,  or  any  of  them,  should  the  same  not  have  been  sold  by  virtue  of 
the  powers  hereinafter  written,  or  the  price  or  produce  thereof  if  sold,  it  being  my 
intention  that  my  said  trustees  shall  have  full  power  and  discretion  to  retain  the 
said  estate  of  Mungusdale  and  farm  stocking  thereof,  or  stocking  of  any  of  my  other 
farms,  during  the  subsistence  of  this  trust,  or  such  part  thereof  as  they  shall  think 
proper,  the  free  rents  or  annual  proceeds  of  the  same  being  applied  as  aforesaid." 

Various  powers  were  then  conferred  on  the  trustees,  and  the  deed  continued — 
*"  With  power  also  to  my  said  trustees,  if  they  shall  deem  such  desirable  or  expedient, 
to  sell  and  dispose  of  my  said  lands  and  estate  of  Mungusdale  and  other  heritages 
hereby  conveyed,  or  such  part  thereof  as  they  shall  think  proper,  and  that  either  by 
public  roup  or  private  bargain,  upon  such  advertisements  if  any,  and  upon  such 
prorogations  and  adjournments  as  to  them  shall  seem  proper,  and  for  that  purpose 
to  enter  into  articles  of  roup  or  minutes  of  sale,  to  grant  dispositions  containing 
procuratory  of  resignation,  precept  of  sasine,  a  clause  binding  my  heirs  in  [1051]  ab- 
solute warrandice,  and  to  execute  all  and  whatever  deeds  may  be  necessary  for 
rendering  the  said  sale  or  sales  effectual  in  the  same  manner  and  as  amply  as  I  could 
have  done  myself." 

At  the  date  of  this  deed,  the  pursuer  Mary  Mackenzie,  now  Gatton,  who  was  the 
natural  daughter  of  Hugh  Mackenzie,  was  about  thirteen  years  of  age. 

In  the  following  year,  Hugh  Mackenzie  granted  two  tacks,  dated  4th  December 
1855,  and  5th  February  1856,  in  favour  of  Mary  Mackenzie,  of  part  of  the  entailed 
estate  of  Dundonnell.  The  one  deed  bore  that  Hugh  Mackenzie  "  has  set,  and  in 
consideration  of  the  yearly  rent  after  mentioned,  for  himself  and  the  heirs  of  entail 
succeeding  to  him  in  the  entailed  estate  of  Dundonnell,  hereby  lets  to  the  said  Mary 
Mackenzie,  and  her  heirs  and  assignees  whomsoever,  declaring  that  the  said  Mary 
Mackenzie  shall  be  entitled  to  sublet  the  subjects  after  mentioned,  and  shall  not 
be  bound  to  reside  personally  on  the  premises,  but  may  manage  the  same  by  a 
manager  appointed  by  her.  All  and  Whole  those  parts  and  portions  of  the  farm  known 
as  the  Dundonnell  Farm,  recently  occupied  by  the  said  Hugh  Mackenzie  himself 
(along  with  the  town  and  five  ox-gate  of  Achtadonell,  now  called  Dundonnell,  and 
the  mansion-house  of  Dundonnell,  office-house,  and  garden  or  mains,  which  are 
not  hereby  let),  consisting,  &c.,  which  tack  the  said  Hugh  Mackenzie  binds  and 
obliges  himself,  and  the  heirs  of  entail  succeeding  to  him  in  the  said  lands,  to 
warrant  to  the  said  Mary  Mackenzie  and  her  foresaids  at  all  hands  and  against  all 
mortals  ;  for  which  causes,  and  on  the  other  part,  the  said  Mary  Mackenzie  binds 
and  obliges  herself,  and  her  heirs  and  successors  whomsoever,  to  make  payment 
to  the  said  Hugh  Mackenzie  and  his  foresaids  of  the  sum  of  £530  sterling  yearly  in 
name  of  tack-duty,  payable  at  two  terms  in  the  year." 

The  deed  also  contained  a  clause  of  removal  in  ordinary  form.  The  other  deed 
was  similar^ 

In  1859  Hugh  Mackenzie  purchased,  at  the  price  of  £5000,  the  estate  of  Ault- 
chonier,  and  in  1860  he  presented  a  petition  to  the  Court  of  Session  for  authority 
to  excamb  certain  parts  of  the  property  of  Gruinard  and  Dundonnell,  consisting 
of  detached  parts  of  the  entailed  estates  which  were  surrounded  by  the  fee-simple 
property  of  Mungusdale,  in  exchange  for  his  fee-simple  property  of  Aultchonier. 
After  various  procedure  the  contract  of  excambion  was  executed  on  12  th  January 
1866. 

Meanwhile,  on  22d  February  1864,  Hugh  Mackenzie  executed  a  codicil  as 
follows  : — "  In  case  of  any  doubt  as  to  my  intention,  I  explain  and  direct  that  the 
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disposition  and  conveyance  of  the  residue  of  my  means  and  estate,  directed  to  be 
executed  by  the  foregoing  trust-deed,  shall  be  in  favour  of  my  daughter,  Mary 
Mackenzie,  within  designed,  and  her  heirs,  assignees,  and  disponees  whomsoeTer, 
it  being  my  wish  and  intention  that  she  and  her  heirs  shall  succeed  to  eveiy  thmg 
I  may  leave,  and  that  she  shall  have  unlimited  power  to  dispose  thereof  as  she  pleaiei: 
and  in  the  event  of  her  being  married  before  the  execution  of  such  disposition  ud 
conveyance,  it  shall  be  competent  for  my  said  trustees,  if  desired  by  her,  to  secik 
the  said  residue  in  her  marriage-contract  upon  her  and  her  husband  in  lifere&t, 
and  her  children  in  fee  ;  and  failing  children,  to  any  person  or  persons  she  m? 
at  any  time  during  her  life  appoint,  or  the  said  marriage-contract  may  be  in  such 
other  terms  as  the  said  Mary  Mackenzie  may  desire." 

In  1868  Mary  Mackenzie  was  married  to  Alfred  Robert  Catton,  an  antenuptial 
marriage-contract  being  executed  by  them,  to  which  Hugh  Mackenzie  was  a  paity. 
By  this  deed  Hugh  Mackenzie  conveyed  to  the  parties  named  as  marmg^eon- 
tract  trustees  the  lands  of  Craigour,  part  of  [1052]  Strathmashalg,  Mungisdale, 
Glenarigoloch,  and  Rhidoroch,  and  also  the  portions  of  Gruinard  and  Dundonnd] 
which  he  had  freed  from  the  fetters  of  the  entail,  in  trust  for  the  liferent  rm  of 
Mary  Mackenzie,  and  of  her  husband  after  her  death,  the  fee  being  provided  iv 
the  children  of  the  marriage,  and  the  spouses  having  power  to  apportion  "tk 
lands  and  others  above  conveyed  to  any  one  child  of  the  marriage  as  his  or  hersbare. 
under  burden  of  such  money  provisions  to  the  other  children  as  may  be  therek 
apportioned  to  them  as  their  share  of  the  trust-funds." 

The  trustees  were  empowered,  inter  alia,  to  expend  from  the  capital  of  tk 
trust  **  such  sums  as  may  be  deemed  necessary  for  the  permanent  improventtsi, 
development,  or  preservation  of  the  trust-property,  or  in  building  or  repaiiinf 
a  residence  at  Gruinard,  or  farm-houses  or  steadings,  or  in  fencing,  planting,  cr 
draining,  or  otherwise." 

Hugh  Mackenzie  died  on  30th  July  1869. — At  that  date  the  estate  of  Mungi^Ue 
had  risen  to  the  value  of  £20,000,  and  the  estate  of  DundonneU  was  of  the  nine 
of  £150,000  or  upwards. 

In  December  1869  the  pursuers  raised  the  present  action,  stating  various  objec- 
tions to  the  validity  of  the  entail  of  DundonneU,  and  concluding  for  decbraicf 
in  terms  of  the  conclusions  above  mentioned.  They  pleaded,  inter  dia-r-l^^^ 
In  virtue  of  the  directions,  and  clause  or  clauses  of  conveyance,  contained  in  the 
said  trust-disposition  and  settlement,  the  pursuers  are  entitled  to  decree  in  terse 
of  the  2d,  3d,  and  4th  conclusions  of  the  libel.  The  acMon  was  directed  agaia»< 
Kenneth  Mackenzie,  the  brother  of  Hugh  Mackenzie,  and  next  heir-subStoie 
of  tailzie,  and  succeeding  heirs. 

The  defenders  maintained  the  validity  of  the  entail ;  and,  farther,  they  pleaii 
inter  alia  ; — (2)  That  even  on  the  assumption  that  the  entail  is  defective,  aa  aB^ 
by  the  pursuers,  the  trust-disposition  and  settlement  of  the  late  Mr.  Mackeniif 
did  not  operate  as  a  conveyance  of  these  estates,  or  interfere  with  the  taillied  d«tiiM- 
tion  thereof.  (3)  That  Mr.  Mackenzie  did  not  intend  to  convey  the  estate  of  Dna- 
donnell  by  the  said  trust-disposition  and  settlement,  and  that  he  did  not  theieby 
convey  that  estate. 

The  Lord  Ordinary  (Mackenzie)  pronounced  this  interlocutor  :—*  Repeb  tbe 
pleas  in  law  for  the  pursuers,  assoilzies  the  defender  from  the  whole  condugita* 
of  the  summons,  and  decerns  :  Finds  the  pursuers  liable  in  expenses,  of  which  alloTS 
an  account,"  &c.* 

The  pursuers  reclaimed.  Besides  argument  against  the  validity  of  the  entai 
they  argued  that  there  was  nothing  in  the  trust-deed  and  codicil  to  limit  the  effetf 
of  the  clause  of  general  conveyance  contained  in  the  trust-deed  of  1854,  and  (h^ 
it  was  incompetent  to  look  at  any  of  the  other  deeds  executed  by  Hugh  Mackenflt 

*  "  Note — (The  Lord  Ordinary,  after  adverting  to  the  objections  to  the  vajidiiy 
of  the  entail,  which  were  not  made  a  ground  of  judgment  in  the  Inner-HoB* 
concluded). — After  careful  consideration,  the  Lord  Ordinary  is  of  ojsnion  tl^ 
the  objections  stated  to  the  DundonneU  entail  are  groundless,  and  that  it  is  a  yaiw 
and  effectual  entail  in  terms  of  the  Act  1685,  c.  22,  and  that  the  trust-dispoaw* 
and  settlement  of  the  institute  did  not  operate  as  a  conveyance  of  the  estate  oi 
DundonneU,  or  interfere  with^the  destination  in  the  deed  of  entail/ 
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except   the  marriage-contract,   which   was    entirely  consistent   with    the    trust- 
deed. 

The  respondents  replied  on  the  question  of  the  validity  of  the  entail ;  and  farther 
argued,  that  even  assuming  the  entail  to  be  invalid,  the  estate  of  Dundonnell  was 
not  carried  by  the  trust-deed  of  1854.  In  that  deed  Hugh  Mackenzie  designed 
himself  as  **  of  Dundonnell "  ;  he  then  gave  a  special  conveyance  of  certain  minor 
subjects,  evidently  dealing  with  Mungusdale  as  the  principal  subject  conveyed, 
and  giving  no  indication  [1053]  of  any  wish  or  intention  to  convey  Dundonnell. 
And  so,  in  the  marriage-contract  of  1868,  he  dealt  with  Mungusdale  as  the  chief 
subject  conveyed.  The  case  of  Thoms  was  quite  different,  for  there  there  was 
no  specific  description  of  any  lands.  Farther,  it  was  competent  to  look  at  the 
other  deeds  executed  by  Hugh  Mackenzie.  His  giving  tacks  of  part  of  Dundonnell 
to  Mary  Mackenzie  plainly  showed  that  he  dealt  with  Dundonnell  as  the  property 
of  the  heirs  of  entail,  and  his  proceedings  in  the  excambion  also  shewed  his  belief 
that  Dundonnell  would  descend  to  the  heirs  called  in  the  destination  of  1838. 

At  advising, — 

Lord  President. — ^The  pursuer,  Mrs.  Mary  Catton,  who  is  the  natural  daughter 
of  the  late  Hugh  Mackenzie  of  Dundonnell,  raises  this  action,  with  consent  of 
her  husband,  against  the  defender,  who  is  a  brother  of  Hugh  Mackenzie,  and  his 
next  heir-substitute  of  tailzie  in  the  entailed  estate  of  Dundonnell,  and  who  has 
made  up  his  title  as  such  heir.  The  object  of  the  action  is  to  have  it  declared, — 
first,  that  the  entail  of  Dundonnell,  under  which  the  defender  has  made  up  his 
titles,  is  not  a  vaUd  deed  of  entail  in  terms  of  the  Act  1685,  and  is  invalid  and 
ineffectual  "  in  regard  to  all  and  each,  or  one  or  other  of  the  prohibitions  against 
altering  the  order  of  succession,  against  sales  and  alienations,  and  against  the 
contraction  of  debt,  therein  contained ;  or  otherwise,  that  the  prohibitory,  irritant, 
and  resolutive  clauses  contained  in  the  said  deed  of  entail  are  not,  or  one  or  other 
of  them  is  not,  directed  against,  and  were  not,  or  was  not,  binding  upon  the  said 
Hugh  Mackenzie,  the  institute  or  disponee  under  the  said  deed  of  entail ;  and 
that,  in  either  event,  in  virtue  of  the  Act  11  &  12  Vict.  c.  36,  he,  the  said  Hugh 
Mackenzie,  at  and  from  the  date  thereof,  viz.  the  14th  day  of  August  1848,  held 
the  said  lands  and  estate  of  Dundonnell  and  others  free  from  one  and  all  of  the 
said  prohibitions,  and  clauses  irritant  and  resolutive,  and  subject  to  his  deeds  and 
debts;"  and  consequently  that,  under  the  Entail  Amendment  Act,  the  entail 
is  invalid  altogether,  and  was  not  binding  on  the  late  Hugh  Mackenzie,  who,  not- 
withstanding the  entail,  really  held  the  estate  in  fee-simple.  The  second  conclusion  is 
for  declarator  **  that  the  said  Hugh  Mackenzie  did,  by  his  foresaid  trust-disposition 
and  settlement,  validly  and  effectually  dispone  and  convey  to  the  said  William  Forbes 
Skene,  and  the  pursuer,  Mrs.  Mary  Mackenzie  Catton,  as  his  sole  testamentary 
trustees  foresaid,  inter  alia,  all  and  whole  the  foresaid  lands,"  &c.  The  other  con- 
clusions of  the  summons  are  subsidiary,  and  do  not  require  further  notice.  For 
the  success  of  Mrs.  Catton 's  claim  she  must  make  out  the  soundness  of  both  con- 
clusions, (1)  that  the  entail  is  invalid,  and  (2)  that  Hugh  Mackenzie  intended 
to  convey,  and  did  in  legal  effect  convey,  the  entailed  estate  of  Dundonnell  by  his 
general  disposition  and  settlement.  If  the  entail  is  not  liable  to  objection  the 
pursuer's  case  fails  ;  and  if  it  is  liable  to  objection, — but  it  s  shown  that  it  was  not 
Hufi^h  Mackenzie's  intention  to  convey  the  estate  of  Dundonnell  by  his  general 
settlement, — her  case  equally  fails. 

The  question  always  occurs  in  such  cases,  which  point  is  to  be  first  considered. 
In  the  present  instance  I  think  it  is  desirable  to  consider  the  second  point  first. 
If  that  question  is  determined  against  the  pursuer,  her  action  necessarily  fails, 
and  it  would  become  unnecessary  to  consider  the  validity  of  the  entail.  There 
is  a  certain  awkwardness  in  pronouncing  on  the  validity  of  the  entail,  in  the  first 
instance,  because,  if  the  estate  is  not  conveyed  by  the  general  disposition  and  settle- 
ment, and  if  we  held  the  entail  invalid,  that  would  be  deciding  unnecessarily,  and 
by  anticipation,  a  question  which  may  hereinafter  arise  between  the  heir  in  pos- 
session and  the  next  heir  of  entail,  in  such  a  way  as  not  to  be  res  judicata  between 
them.    The  second  question,  then,  is  first  to  be  considered. 

Hugh  Mackenzie  had  succeeded  to  the  estate  in  1845,  and  had  made  up  his 
title  under  the  deed  of  entail.  Besides  the  entailed  estate,  which  is  of  considerable 
value,  he  was  also,  at  the  date  of  his  general  disposition,  in  possession  of  the  smaller 
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estate  of  Mungusdale,  valued  at  about  £20,000,  and  this  was  the  only  unentftiled 
property  he  then  had,  except  a  small  superiority  in  Dingwall.  At  [1054]  this  time 
he  was  fifty-one  years  of  age  and  his  daughter  was  fifteen  years  of  age.  In  these 
circumstances,  he  proceeds  to  make  this  general  disposition  and  settlement  in  faToar 
of  his  daughter.  He  gives  "  to  and  in  favour  of  William  Forbes  Skene,  W^. 
Edinburgh,  and  Mary  Mackenzie,  my  daughter,  presently  residing  in  family  vitk 
me,  or  the  acceptor  or  survivor  of  them,  and  to  such  other  person  or  penonsae 
shall  be  assumed  in  manner  after  mentioned,  or  as  I  shall  nominate  as  tmstca 
by  any  separate  writing  under  my  hand  (the  major  part  alive  and  accepting  tt 
the  time,  if  more  than  two,  being  always  a  quorum),  as  trustees,  for  the  ends,  nso. 
and  purposes  after  mentioned,  and  to  their,  his,  or  her  assignees,  all  and  whole' 
certam  lands,  describing  them,  **  the  whole  lands  hereby  described  being  presentlj 
let  as  one  farm,  under  the  general  denomination  of  the  farm  of  Mungusdaie  or 
Monkcastle,  as  presently  possessed  by  James  Mackenzie,  tenant  thereof."  }{ow, 
the  general  woios  of  conveyance  said  to  carry  the  estate  follow  the  special  conTeyanee 
in  these  terms : — "  As  also  all  and  sundry  lands  and  heritages,  goods  and  gear,  debte, 
and  sums  of  money,  and  in  general  the  whole  estate  and  effects,  heritable  and  more 
able,  real  and  personal,  of  what  kind  or  nature  soever,  or  wheresoever  sitaated. 

Sresently  belonging,  or  which  shall  pertain  and  belong  to  me  at  the  time  of  mj 
ecease."  One  of  the  points  made  in  the  case  for  the  defender  is,  that  the  irordi 
of  general  conveyance  follow  on  the  special  conveyance,  and  he  relies  on  the  cjdob 
of  construction,  that  words  of  general  conveyance  are  not  to  be  stretched  so  as  to 
comprehend  subjects  not  of  the  same  kind  as  those  contained  in  the  preceding  tpeoil 
conveyance.  But  there  are  other  parts  of  the  deed  reUed  on  by  the  defender  with 
stronger  effect.  The  first  purpose  of  the  deed  is  to  pay  debts,  &c.,  and  then  tie 
trustees  are  directed  to  **  hold  the  residue  and  remainder  of  my  said  whole  heiiutie 
and  moveable  means  and  estate,  particularly  and  generally  before  disponed,  or 
the  prices  or  produce  thereof,  in  trust  for  behoof  of  my  daughter,  the  said  Mair 
Mackenzie,  and  make  payment  to  her  of  the  free  rents,  interest  or  annual  proeec^ 
of  said  residue,  under  deduction  of  the  expenses  of  management,  at  two  t^rmsis 
the  year,  Whitsunday  or  Martinmas,  beginning  the  first  term's  payment  ihfffd 
at  the  first  of  these  terms  that  shall  happen  six  months  after  my  death,  and  so  foitK 
half-yearly  at  said  terms  until  my  said  daughter  shall  have  attained  the  age  of  twenty- 
five  years  complete,  or  be  married,  whichever  of  these  events  shall  first  happesu* 
Then,  **  Upon  the  said  Mary  Mackenzie  attaining  the  age  of  twenty-five  years  ooaB- 
plete,  or  upon  her  marriage,  whichever  of  these  events  shall  first  happen,  I  appoiDi 
and  direct  my  said  trustees,  whenever  required  by  her,  to  dispone,  assign,  coBTef 
and  make  over  to  the  said  Mary  Mackenzie,  at  her  own  expense,  but  ezchisiTc  ^ 
the  jus  mariti  and  right  of  administration  of  any  husband  to  whom  she  mav  ha]^ 
to  be  married,  the  said  residue  of  my  said  whole  heritable  and  moveable  meiv 
and  estate,  including  my  said  estate  of  Mungusdaie  and  the  stocking  of  my  fanni. 
or  any  of  them,  should  the  same  not  have  been  sold,  by  virtue  of  the  powers  herein- 
after written,  or  the  price  or  produce  thereof  if  sold,  it  being  mj  intention  that  my 
said  trustees  shall  have  full  power  and  discretion  to  retain  the  said  estate  of  Mungo^ 
dale  and  farm  stocking  thereof,  or  stocking  of  any  of  my  other  farms,  during  tie 
subsistence  of  this  trust,  or  such  part  thereof  as  they  shall  think  proper,  the  fiw 
rents  or  annual  proceeds  of  the  same  being  applied  as  aforesaid."  Then  he  ^^ 
a  variety  of  powers  to  his  trustees,  and  among  others,"  power  also  to  my  said  truftee*. 
if  they  shall  deem  such  desirable  or  expedient,  to  sell  and  dispose  of  my  said  lasd» 
and  estate  of  Mungusdaie  and  other  heritages  hereby  conveyed,  or  such  part  theiw^ 
as  they  shall  think  proper." 

Now,  it  certainly  is  remarkable,  if  Mr.  Mackenzie  intended  to  comprehend  witbin 
the  general  words  of  conveyance  the  larger  estate  of  Dundoimell,  that  he  should  dial 
with  that  as  part  of  the  residue,  while  he  speaks  with  more  respect  of  the  small  (Stai* 
of  Mungusdaie.  Supposing  the  general  conveyance  to  comprehend  Dundonnd. 
the  only  way  in  which  he  has  directed  it  to  be  disposed  of  is,  by  conveying  it  as  part 
of  the  residue  to  his  daughter.  But  then  he  has  some  special  provisions  as  to  Mungui- 
dale.  He  gives  his  trustees  power  to  retain  Mungusdaie,  and  also  special  powtf 
to  sell  it,  and,  though  the  power  of  sale  is  so  expressed  as  to  apply  to  this  entaiW 
estate,  if  within  the  general  conveyance,  [1055]  the  power  to  retain  is  wmfined  w 
Mungusdaie,  and  thus  the  trustees  are  in  this  position,  that  they  wouU  b^e  a 
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discretionary  power  to  retain  Mungusdale  but  none  to  retain  the  family  estate  of 
DundonnelL  The  testator  was  anxious  that,  if  the  trustees  thought  right,  Mungusdale 
should  be  kept,  but  he  had  no  anxiety  as  to  Dundonnell.  Further,  in  speaking  of 
Mungusdale  and  the  farm  stocking,  there  is  this  remarkable  form  of  expression,  that 
the  trustees  are  to  have  *"  full  power  to  retain  the  said  estate  of  Mungusdale  and  farm 
stocking,  or  stocking  of  any  of  my  other  farms."  The  discretion  is  not  to  retain 
any  of  his  other  farms,  but  merely  the  stocking  on  them. 

These  observations  occur  on  the  construction  of  the  deed  itself,  unfavourable 
to  the  idea  that  Hugh  Mackenzie  intended  to  comprehend  the  entailed  estate  of 
Dundonnell  in  the  general  conveyance.  They  do  raise  in  my  mind  a  very  strong 
presumption  that  it  was  not  his  intention,  as  heir  in  possession,  to  convey  the  estate 
to  his  daughter,  or  to  deal  with  it  at  all  by  this  deed.  But  while  this  might  probably 
of  itself  be  suflScient  for  the  defender's  case,  there  are  many  other  circumstances 
to  be  taken  into  consideration,  as  showing  the  probable  intention  of  the  maker 
of  the  deed,  and  these  are  to  be  gathered,  not  from  general  evidence,  or  parole  proof, 
but  from  other  deeds  of  the  maker  of  this  deed,  relating  to  the  entailed  and  unentailed 
lands.  We  are  entitled,  I  think,  to  look  at  every  deed  executed  by  him,  deahng 
with  the  entailed  and  unentailed  lands,  to  see  whether  it  was  in  his  mind  to  convey 
the  entailed  estate  by  the  general  words  of  conveyance,  or  whether,  after  the  deed 
was  made,  it  was  in  his  mind  that  he  had  conveyed  it. 

The  best  way  of  dealing  with  these  instruments  is  to  take  them  in  the  order 
of  their  date ;  and  in  the  nrst  place  come  the  two  tacks  which  were  made  by  Mr. 
Mackenzie  in  favour  of  his  daughter,  at  a  time  when  the  daughter  was  still  very 
young.  He  made  the  testamentary  deed  in  question  in  1854,  when  she  was  only 
fifteen  years  of  age;  and  these  tacks  being  made  in  the  years  1855  or  1856,  she 
could  not  be  more  than  sixteen  or  seventeen  at  the  time.  She  had  given  to  her 
tacks  of  large  sheep  farms,  and  they  had  upon  them  very  valuable  stock.  It  was 
rather  a  singular  gift  to  make  to  a  young  lady  of  these  tender  years.  She  could 
not  be  expected  to  have  the  will  or  the  physical  ability  to  deal  with  such  subjects 
for  herseli ;  and  one  must  look  for  the  motive  of  grantmg  these  tacks  to  something 
else  than  the  ordinary  inductive  cause  of  granting  such  deeds.  They  are  both 
substantially  the  same,  except  in  one  particular,  in  the  first,  Hugh  Mackenzie, 
for  himself  and  the  heirs  succeeding  to  him  in  the  entailed  estate  of  Dundonnell, 
lets  *"  to  the  said  Mary  Mackenzie,  and  her  heirs  and  assignees  whomsoever,"  certain 
portions  of  the  Dundonnell  estate.  Then  follows  a  description  of  the  lands ;  and 
this  tack  "  the  said  Hugh  Mackenzie  binds  and  obliges  himself,  and  the  heirs  of 
entail  succeeding  to  him  in  the  said  lands,  to  warrant  to  the  said  Mary  Mackenzie 
and  her  foresaids  at  all  hands  and  against  all  mortals  ;  for  which  causes,  and  on 
the  other  part,  the  said  Mary  Mackenzie  binds  and  obliges  herself,  and  her  heirs 
and  successors  whomsoever,  to  make  payment  to  the  said  Hugh  Mackenzie  and 
his  foresaids  of  the  sum  of  £530  sterling  yearlv  in  name  of  tack-duty,  payable  at 
two  terms  in  the  year."  She  also  binds  herself  to  flit  and  remove  herself,  family, 
and  servants,  goods  and  gear,  forth  and  from  the  possession  at  the  expiry  of  this 
tack,  and  to  leave  the  same  void  and  redd,  to  the  e£Eect  the  said  Hugh  Mackenzie 
and  his  foresaids,  or  others  in  their  name,  may  enter  thereto  immediately,  and 
peaceably  possess  the  same  in  all  time  thereafter,  and  that  without  any  previous 
warning  or  process  of  removing  to  be  used  against  her  or  them  for  that  effect." 
It  will  be  observed  that  the  distinction  here  taken  between  Mary  Mackenzie  and 
her  heirs  and  assignees,  as  representing  the  parties  interested  in  the  lands  as  tenants, 
and  Hugh  Mackenzie  and  the  heirs  of  entail,  as  interested  in  the  tack  as  landlords, 
ia  preserved  throughout,  and  there  is  always  reference  back,  in  speaking  of  the 
lessor,  to  him  and  his  aforesaids,  meaning  thereby  the  heirs  of  entail,  and,  in  speaking 
of  the  lessee,  to  Mary  Mackenzie  and  her  heirs  whomsoever.  Now,  it  is  very  easy 
to  see  on  the  face  of  this  deed  that  the  object  was  to  confer  a  benefit  on  Mary 
Mackenzie,  if  possible,  at  the  expense  of  the  heirs  of  entail,  and  the  deed  was  executed 
after  the  general  disposition.  6ut  what  was  the  use  of  this,  if  he  had  already,  by 
his  general  disposition,  conveyed  the  whole  estate  to  her  1  The  [1056]  object  of 
these  tacks  would  at  once  have  come  to  an  end,  if  he  had  succeeded  in  doing  that. 
Then,  in  the  other  tack,  the  only  difference  is,  that  as  that  was  a  tack  of  subjects 
immediately  adjoining  the  mansion-house  of  Dundonnell,  which  had  been  occupied 
by  Mr.  Mackenzie,  he  thinks  it  necessary,  for  the  purposes  of  security,  specially 
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to  except  from  it "  the  mansion-house  of  Dundonnell,  office-houses,  garden,  or  mms, 
which  are  not  hereby  let,"  obviously  for  the  purpose  of  saving  the  residence  of  the 
heirs  of  entail  from  being  carried  in  favour  of  his  daughter  even  by  this  temporaij 
right. 

But  very  shortly  after  this,  in  the  year  1860,  Mr.  Mackenzie  instituted  ccrUin 
proceedings  with  a  view  to  an  ezcambion,  by  which  he  proposed  to  exchange  eeitun 
fee-simple  lands  which  he  had  by  that  time  acquired  for  certain  portions  dt  tke 
entailed  estate,  liberating  them  from  the  fetters  of  the  entail,  and  subjecting  to 
the  fetters  of  the  entail  the  fee-simple  lands  he  had  acquired.     These  proceedm^ 
began  in  the  year  1860,  though  the  deed  of  excambion  is  not  executed  till  1866. 
Now,  it  is  needless  to  say  in  passing,  that  no  man  who  supposes  himself  to  be  a  fee- 
simple  proprietor  would  take  the  trouble  of  entering  into  such  proceedings  as  tb^ 
to  invoke  the  authority  of  the  Court  to  excamb  certain  lands  held  by  himself  in 
one  character  for  certain  lands  held  by  himself  in  another  character.    A  man  cannot 
enter  into  a  contract  of  excambion  with  himself  in  one  and  the  same  character. 
In  order  that  he  may  make  an  excambion,  he  must  possess  two  distinct  and  separate 
characters  as  proprietor.     Notwithstanding,  in  1860  he  presented  a  petition  to 
the  Court,  asking  power  to  make  this  excambion,  saying  that  it  would  be ''  liigUj 
convenient  and  advantageous  for  him  and  for  the  heirs  of  entail  succeeding  att^r 
him  under  the  said  deed  of  tailzie,  and  beneficial  to  the  said  entailed  estate,  titit 
the  lands  and  fishings  of  Gruinard,  and  the  parts  of  the  lands  of  Dundonnell  therein 
described,  should  be  excambed  for  the  said  lands  of  Aultchonier,  therein  and  htm- 
after  described,''  and  that  he  was  desirous  of  availing  himself  of  the  enactm^ti 
of  the  above-mentioned  statutes  for  that  purpose.     This  led,  of  course,  to  the  usoal 
investigation  in  such  cases,  and  on  a  report  of  persons  of  skill,  the  Lord  Ordinaij 
in  the  end  granted  warrant  to  Mr.  Mackenzie  to  make  the  excambion.    He  eieented 
the  deed  in  1866,  by  which  he  as  heir  of  entail  "  excambs,  alienates,  and  dispones, 
from  himself  and  the  heirs  of  entail  substituted  to  him  in  the  deed  of  entail  Wore 
mentioned,  to  and  in  favour  of  himself,  and  his  heirs  and  assignees  whomaoeTer. 
heritably  and  irredeemably,  all  and  whole  the  following  partes  and  portions  of  the 
entailed  estate  of  Dundonnell  situated  in  the  counties  of  Koss  and  Cromarty,  particu- 
larly described  in  the  said  instrument  of  sasine  in  favour  of  the  said  Hugh  Mackenzie 
as  heir  of  entail  foresaid  "  ;  and  on  the  other  hand,  *"  in  consideration  of  the  con- 
veyance above  written,  the  said  Hugh  Mackenzie  as  heritable  proprietor  in  fee-simple 
of  the  lands  after  disponed,  hereby  excambs,  alienates,  and  dispones,  from  himself 
and  his  heirs  and  successors,  to  and  in  favour  of  himself  as  heir  of  entail  foresaid, 
and  the  heirs  of  entail  substituted  to  him,  according  to  the  destination  contained 
in  the  foresaid  deed  of  entail,  heritably  and  irredeemably,  all  and  whole  "*  his  un^- 
tailed  lands  mentioned,  and  these  he  conveys  to  the  heirs  of  entail  "^  with  and  under 
the  conditions,  provisions,  restrictions,  and  clauses  contained  in  the  said  deed  of 
entail,"  &c. 

Now,  this  seems  to  me  to  be  a  very  important  point  in  the  present  question, 
because  by  this  deed  Mr.  Mackenzie  actually  conveved  to  the  heirs  of  the  destination 
in  the  deed  of  entail  certain  lands  possessed  by  hmi  in  fee-simple ;  but  those  Tcrv 
lands  which  he  so  conveys  to  the  heirs  of  entail  in  the  destination,  under  all  the 
fetters  of  the  entail,  are  part  of  the  estate  which  Mrs.  Catton  says  is  carried  by  the 
general  conveyance  in  the  deed  of  1854.  Now,  how  is  it  possible  to  maintain  that  f 
After  the  deea  of  1854,  Mr.  Hugh  Mackenzie  himself,  who  is  supposed  to  have  con- 
veyed everything  to  this  lady,  conveys  a  part  by  the  excambion  to  the  heirs  of  witail 
under  the  fetters  of  the  entail.  Here  is  the  simple  case  of  a  special  conveyance  of 
an  estate  in  competition  with  a  general  conveyance.  Suppose  this  had  been  a  con- 
veyance  by  Mr.  Mackenzie  of  the  entire  entailed  estate  instead  of  a  part,  vould 
that  not  have  been  absolutely  conclusive  1  Could  anybody  have  maintained  that 
the  special  conveyance  would  not  override  the  general  conveyance.  It  is  exceedrngiy 
difficult  to  see  how  Mrs.  Catton  is  [1057]  going  to  extricate  her  rights.  She  cannot 
take  the  lands  of  Aultchonier  on  the  footing  that  her  father  intended  them  to  be 
embraced  in  the  general  conveyance,  because  they  are  the  subject  of  a  subsequent 
special  conveyance.  Is  not  the  answer  at  once  conclusive,  that  this  conveyanc* 
of  a  part  of  the  entailed  estate  shews  that  Mr.  Hugh  Mackenzie  intended  not  that 
that  part  of  the  estate  alone  should  descend  to  the  heirs  of  entail,  but  that  the  &iUxt 
entailed  estate  should  descend  according  to  the  same  destination  1 
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Mr.  Mackenzie  made  a  codicil  to  his  general  settlement  on  the  22d  of  February 
1864,  while  his  petition  for  excambion  was  in  Court.  But  before  it  had  been 
carried  through,  and  before  he  had  executed  his  deed  of  excambion,  one  would 
think,  if  it  was  his  intention  that  the  entailed  estate,  or  any  part  of  it,  should  be 
carried  by  his  general  disposition,  his  attention  being  called  to  the  condition  of  the 
entailed  estate  by  the  proceedings  going  on  in  Court,  he  would  have  taken  some 
notice  in  the  codicil  of  the  entailed  estate  ;  but  he  does  nothing  of  the  kind.  He 
says,  first,  **  I  explain  and  direct  that  the  disposition  and  conveyance  of  the  residue 
of  my  means  and  estate,  directed  to  be  executed  by  the  foregoing  trust-deed,  shall 
be  in  favour  of  my  daughter,  Mary  Mackenzie,  within  designed,  and  her  heirs, 
assignees,  and  disponees  whomsoever,  it  being  my  wish  and  intention  that  she  and 
her  heirs  shall  succeed  to  everything  I  may  leave,  and  that  she  shall  have]unlimited 
power  to  dispose  thereof  as  she  pleases,  and  in  the  event  of  her  being  married  before 
the  execution  of  such  disposition  and  conveyance,  it  shall  be  competent  for  my  said 
trustees,  if  desired  by  her,  to  settle  the  said  residue  in  her  marriage-contract  upon 
her  and  her  husband  in  liferent,  and  her  children  in  fee«  and  failing  children,  to  any 
person  or  persons  she  may  at  any  time  during  her  life  appoint,  or  the  said  marriage- 
contract  may  be  in  such  other  terms  as  the  said  Mary  Mackenzie  may  desire."  Now, 
what  he  contemplates  here  is,  that  the  residue, — that  is  to  say,  the  general  estate 
he  had  left  to  Miss  Mackenzie,  his  daughter,  over  and  above  the  fee-simple  lands — 
the  estate,  in  short,  carried  by  the  words  of  the  general  conveyance, — should  be 
made  the  subject  of  a  settlement  in  her  marriage-contract ;  and  certainly,  if  he 
had  intended  that  the  entailed  estate  should  form  part  of  that,  one  would  have 
expected  it  to  be  mentioned.  One  would  have  expected  him  to  say  that  the  heirs 
of  entail  in  the  destination  should  be  ousted,  in  order  to  the  settlement  of  that  estate 
on  Mary  Mackenzie's  marriage  ;  and  yet  there  is  not  a  word  about  it. 

Still,  further,  Mary  Mackenzie  comes  to  be  married  in  her  father's  lifetime; 
and  here  comes  another  opportunity  of  expressing  his  intention  in  regard  to  the 
settlement  of  the  entailed  estate.    Her  marriage-contract  is  dated  18th  November 
1868,  and  it  contains  a  conveyance,  but  not  a  general  conveyance.     It  contains 
a  special  conveyance  with  reference  to  the  lands  which  had  been  specially  conveyed 
by  the  disposition  of  1854.     It  contains  also  a  special  conveyance  of  the  Gruinard 
lands  and  fishings,  and  it  contains  nothing  else  in  the  way  of  conveyance  or  settle- 
ment in  the  usual  manner.    It  contains,  however,  provision  that,  "  in  the  event 
of  any  debts  remaining  heritably  secured  over  said  lands  of  Mungusdale  or  Gruinard 
at  the  death  of  the  said  Hugh  Mackenzie,  he  hereby  binds  and  obliges  himself,  his 
heirs  and  successors,  within  six  months  after  his  death,  to  pay  to  the  trustees  under 
these  presents  a  sum  equivalent  to  such  debts,  which  they  shall  pay  off  accordingly  "  ; 
and  then  there  is  a  declaration,  '^  that  the  lands  conveyed,  or  tne  price  thereof,  if 
they  should  be  sold,  should  be  held  in  trust  for  the  liferent  use  of  Mary  Mackenzie 
and  Alfred  R.  Catton,  and  then,  on  the  death  of  the  survivor,  the  fee  shall  be  held  and 
applied  to  the  children  of  the  said  Mary  Mackenzie."    Then  there  is  a  provision 
that  Mary  Mackenzie  may,  failing  children  of  the  marriage,  dispose  of  the  trust- 
estate,  failing  which  it  is  to  revert  to  Hugh  Mackenzie.    There  is  another  provision 
also  which  gives  power  to  the  truster  to  expend  from  the  capital  of  the  trust  such 
sums  as  may  be  deemed  necessary  for  the  permanent  improvement  of  the  trust- 
property  in  building  or  repairing  the  residence  at  Gruinard,  or  in  various  other 
ways.    Now,  taking  the  provisions  of  the  marriage-contract  together,  they  suggest 
certain  views  which  are  strongly  confirmatory  of  the  impression  which  one  receives 
from  Mr.  Mackenzie's  trust-disposition  and  settlement.    There  is  no  mention  of 
the  [1058]  entailed  estate  from  beginning  to  end  of  the  marriage-contract.     It 
is  not  settled  on  the  spouses  or  heirs  of  the  marriage,  but  great  care  is  taken  of  the 
settlement  of  the  two  small  estates  of  Mungusdale  and  Gruinard,  and  it  is  intended 
to  give  the  spouses  power,  if  they  see  their  way  to  it,  to  give  these  properties  to  one 
child,  under  burden  of  money  provisions  to  the  other  children.     There  is  power 
given  to  build  and  repair  the  residence  at  Gruinard,  showing  that  the  spouses  and 
the  issue  of  their  marriage  are  to  be  the  lairds  of  Gruinard  and  Mungusdale.     Now, 
that  this  was  done  by  Mr.  Mackenzie,  and  at  the  same  time  that  he  had  in  his  reposi- 
tories a  general  conveyance  which  would  have  the  effect  of  giving  to  Mary  Mackenzie 
the  entailed  estate  of  Dundonnell,  it  is  impossible  to  believe ;  and  therefore  the 
conclusion  I  draw  from  the  examination  of  the  deeds  in  which  Mr.  Mackenzie  was 
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concerned  is,  that  it  was  not  and  could  not  have  been  his  intention  to  conyey  by 
means  of  the  general  disposition  of  1854  the  entailed  lands  or  estate,  or  any  part 
of  them. 

I  shall  only  say,  in  conclusion,  with  reference  to  the  previous  cases  of  this  land 
which  have  come  before  the  Court  lately,  that  while  the  present  case  does  not  in 
circumstances  resemble  the  cases  of  Thorns  or  Hepburn,  it  is  certainly  much  more 
like  the  case  of  Hepburn  than  that  of  Thoms.  In  the  case  of  Thoms  there  was  no 
circumstance  of  any  great  weight  to  lead  to  the  supposition  that  it  was  not  tlie 
intention  of  the  party  to  convey  everything  he  had  the  power  to  convey.  In  the 
case  of  Hepburn,  the  intention  of  the  maker  of  the  general  disposition  was  eathered 
from  the  nature  of  the  general  deed  itself  to  be,  not  to  convey  the  entailed  estate, 
but  to  leave  it  to  descend  in  terms  of  the  entail.  In  this  case,  while  there  is  Teiv 
strong  and  perfectly  conclusive  evidence  against  the  intention  of  the  maker  of  the 
deed  to  comprehend  the  entailed  estate  within  it,  that  is  not  to  be  gathered  from 
the  deed  itself  taken  alone,  but  is  also  to  be  gathered  from  the  other  deeds  which 
the  maker  of  that  deed  had  made.  I  think  we  are  entitled  to  look  for  the  intention 
of  the  maker  in  the  other  deeds  he  made,  and  therefore  I  arrive,  without  the  least 
hesitation,  at  the  conclusion  that  this  entailed  estate  was  not  carried  by  the  general 
disposition  of  1854,  and  having  formed  that  opinion,  I  think  it  unnecessaiy,  for 
the  reasons  I  have  stated,  to  give  any  opinion  as  to  the  objections  that  hare  been 
stated  to  the  validity  of  the  entail. 

Lord  Deas. — Murdo  Mackenzie  executed  a  deed  of  entail  of  the  estate  of  Dun- 
donnell  in  July  1838  in  favour  of  Hugh,  his  eldest  son,  and  their  heirs  and  succeiEors. 
Hugh  was  infeft,  and  he  died  on  30th  July  1869,  leaving  a  trust-disposition  and 
settlement  dated  4th  July  1854.  His  natural  daughter,  Mrs.  Gat  ton,  is  residuaiy 
legatee  under  that  trust-disposition  and  settlement,  and  she  wishes  to  have  it  fomn 
and  declared  that  that  trust-disposition  and  settlement  carried  to  her  the  estate 
of  Dundonnell,  on  the  footing  that  there  was  a  defect  in  the  entail,  in  one  respect 
at  all  events,  and,  consequently,  that  in  virtue  of  section  43  of  the  Rutherfuid 
Act  it  was  in  the  power  of  the  heir  in  possession  to  dispose  of  the  estate  and  to  conre? 
it  to  her,  as  he  is  said  to  have  done. 

It  is  not  disputed  that  the  deed  of  entail  contains  in  the  outset  the  three  cardinal 
prohibitions  against  selling,  burdening  with  debt,  and  altering  the  successjon, 
and  that  it  contains  irritant  and  resolutive  clauses  which  sufficiently  fence  these 
prohibitions,  if  there  had  been  nothing  else  in  the  deed  to  take  away  the  effect  d 
these  prohibitions  and  fencing  clauses.  But  it  is  said  that  between  these  prohibitonr 
clauses  and  these  irritant  and  resolutive  clauses  there  is  introduced  a  power  to  grant 
provisions  to  younger  children,  which  is  of  the  nature  of  an  exception  from  the 
prohibitions,  and  which  exception  is  itself  made  the  subject  of  certain  separate 
protective  clauses  ;  and  that,  in  virtue  of  that  exception,  the  fee  of  the  estate  maj 
be  burdened,  or  the  estate  itself,  or  part  of  it  at  all  events,  sold  for  payment  of 
these  provisions,  and  that  there  is  thus  a  defect  in  the  entail,  so  that  the  tema 
of  the  43d  section  of  the  Rutherfurd  Act  come  in,  and  make  the  entail  inTafid 
altogether. 

It  is  said,  on  the  other  hand,  that  this  power  may  be  read  as  the  ordinary  pover 
to  grant  family  provisions  affecting  only  the  rents,  in  which  view  there  is  no  defect 
in  the  entail,  and,  separatim,  that  the  three  cardinal  prohibitory  clauses  [1059] being 
complete,  and  the  irritant  and  resolutive  clauses  being  duly  applied  to  them,  the 
alleged  defect  in  the  entail,  supposing  it  to  exist,  is  not  such  a  defect  as  lets  in  the 
operation  of  section  43  of  the  Rutherfurd  Act. 

These  are  the  respective  contentions  of  the  parties. 

I  agree  with  your  Lordship  that  the  first  question  to  be  considered  here  fe, 
whether,  assuming  all  that  is  said  against  the  entail  to  be  well  founded,  the  trost- 
disposition  and  settlement  of  Mr.  Hugh  Mackenzie  imports  a  conveyance  of  the 
estate  of  Dundonnell ;  because,  if  it  does  not,  it  is  not  desirable  to  deal  with  the  other 
question,  as  there  is,  in  that  view,  no  proper  contradictor  in  the  field  with  whom  to 

try  it.  .  .  j_i 

►  Now,  I  am  of  opinion  that,  assuming  the  objections  to  the  validity  of  the  deed 
of  entail  to  be  sound,  this  deed  of  Hugh  Mackenzie  does  not  convey  the  entailed 
estate.  Everything  belonging  to  him  may,  no  doubt,  be  comprehended  under  the 
words  of  the  dispositive  clause  ;  but  it  is  settled  that,  notwithstanding  the  generality 
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of  these  words  of  conveyance,  it  does  not  necessarily  follow  that  the  general  disposi- 
tion and  settlement  is  an  exercise  of  every  power  which  the  granter  might  have 
exercised,  and  more  particularly  of  the  power  to  evacuate  the  existing  destination 
of  an  entailed  estate. 

The  only  difficulty  in  such  cases  is  as  to  what  kind  of  evidence  is  admissible. 
It  is  admittedly  a  question  of  intention.  If  a  man  conveys  a  special  estate,  there 
can  be  no  question  raised  as  to  whether  he  meant  to  convey  that  estate.  The 
question  only  arises  where  there  is  a  general  conveyance.  It  has  never  been 
doubted  that,  when  the  dispositive  clause  is  general,  we  may  look  to  all  parts  of 
the  deed  itself  to  see  what  ne  did  or  did  not  mean  to  convey.  When  there  ia  a 
conveyance  of  a  special  estate,  and  no  mention  of  any  other,  tnere  may  sometimes 
arise  at  once  a  certain  presumption  that  the  granter  did  not  mean  to  convey  any 
other.  That  presumption  is  strong  here,  where  the  estate  specially  conveyed  is 
worth  only  about  £20,000,  and  the  other,  which  is  not  mentioned,  is  worth  about 
£150,000.  The  purposes  of  this  general  disposition  and  settlement  are  mainly 
the  payment  of  debts,  and  the  conveyance  of  the  residue  to  the  truster's  daughter  ; 
and  there  is  a  discretionary  power  given  to  the  trustees  to  borrow,  to  excamb,  and 
to  sell.  Now,  though  there  is  no  express  limit  to  what  they  are  to  have  the  power 
to  sell  and  to  retain  respectively,  it  is  impossible  to  read  this  deed  without  seeing 
that  the  estate  of  Dundonnell  did  not  come  within  the  scope  of  the  truster's  con- 
templation. Then  there  is  the  codicil,  which,  as  your  Lordship  has  shewn,  clearly 
points  to  the  same  conclusion. 

So  that,  although  the  case  stood  there,  with  nothing  more  to  found  upon,  it 
would  be  very  difficult  to  come  to  the  conclusion  that  this  gentleman  meant  to 
convey  the  estate  of  Dundonnell. 

But  there  are  a  great  many  other  deeds  of  his,  which  it  is  unquestionably  com- 
petent to  look  at  in  this  question  of  intention.  There  is  the  deed  of  excambion 
in  1866,  proceeding  expressly  on  the  footing  that  the  lands  acquired  are  to  be  under 
the  fetters  of  the  entail.  Then  there  are  the  leases  to  his  daughter,  in  1855  and  1856, 
of  farms  belonging  to  the  entailed  estate,  and  containing  warrandice  by  him  and 
the  other  heirs  of  entail,  plainly  implying  that  the  entail  was  to  stand  after  his  death. 
These  leases,  as  well  as  the  deed  of  excambion,  are  subsequent  to  the  general  dis- 
position and  settlement,  which  was  executed  in  1854.  It  is  very  likely  that  if  he 
had  thought  he  had  the  power  to  evacuate  the  destination  in  the  entail  he  would  haye 
attempted  to  do  so.  But  it  is  very  plain  that  he  did  not  suppose  that  he  had  any 
such  power,  and  he  could  not  well  intend  to  do  that  which  he  never  imagined  he 
had  the  power  to  do. 

I  have  no  doubt  that  the  evidence  of  these  deeds,  and  of  the  judicial  proceedings 
taken  by  Mr.  Mackenzie  in  reference  to  the  lands  in  1859,  is  all  perfectly  competent 
to  be  considered  in  determining  the  question  of  intention,  and  I  think  with  your 
Lordship  that  it  is  impossible  to  readt  the  whole  and  to  hold  that  Mr.  Mackenzie 
intended  to  convey  the  entailed  estate. 

Taking  this  view  of  the  case,  I  say  nothing  more  about  the  objections  to  the 
entail  than  that  it  would  require  further  argument  than  I  have  yet  heard  to  satisfy 
me  that  the  entail  is  invalid. 

[1060]  Lord  Ardbollan. — ^Two  questions  have  been  raised,  viz.  the  validity  of 
the  entail,  and  the  effect  of  the  general  disposition,  but  it  has  all  along  appeared  to 
me  that  the  first  point  to  be  considered  is  the  effect  of  the  general  disposition  of 
1854.  I  concur  with  your  Lordship  in  holding  that  the  general  disposition  does 
not  convey  the  estate  of  Dundonnell.  The  question  as  to  how  far  a  general  disposition 
will  evacuate  a  previous  destination  is  one  as  to  which  no  inflexible  rule  can  be 
laid  down.  The  very  question  assumes  that  the  words  of  the  general  disposition 
may  be  sufficient  to  carry  the  subjects,  but  the  point  to  be  determined  is,  whether 
these  words  are  to  receive  effect,  so  as  to  evacuate  the  previous  destination.  In 
In  such  cases  as  that  of  Hepburn,  where  the  mere  reading  of  the  deed  provides 
sufficient  elements  for  forming  an  opinion,  there  can  be  no  difficulty.  I  do  not  say 
that  the  present  case  is  so  clear.  But  there  are  other  cases  in  which  the  words 
of  the  deed  are  not  sufficient  of  themselves  to  bring  out  all  the  elements  on  considera- 
tion of  which  the  Court  can  come  to  a  decision  as  to  the  true  intent  of  the  deed,  and 
especially  on  the  point,  whether  the  particular  estate  is  included  in,  or  excluded  from, 
the  conveyance ;  and  then  it  is  competent  to  look  at  other  probative  deeds  executed 
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by  the  same  party,  for  the  purpose  of  ascertaining  therefrom,  if  possible,  the  intention 
of  the  granter  of  the  deea.  Here  we  have  a  whole  series  of  deeds,  which  I  think 
leave  no  doubt  as  to  Mr.  Mackenzie's  intention.  It  is  clear  that  the  tacks  in  1855 
and  1856  are  granted  by  one  who  considered  himself  to  be  an  heir  of  entail,  bound 
to  preserve  the  family  estate  for  the  succeeding  heirs  of  entail.  Still  more  is  it 
clear  that  the  ezcambion  is  executed  by  one  who,  having  acquired  an  estate  in 
fee-simple,  proposes  that  it  shall  be  merged  in  his  entailed  estate,  while  certain 
portions  of  the  latter  are  relieved  from  the  fetters  of  the  entail.  Of  the  real  meaning 
of  this  procedure  there  can  be  no  doubt.  It  would  be  difficult  to  frame  two  deeds 
which  would  shew  more  clearly  that  the  granter  believed  himself  to  be  dealing 
with  two  interests  as  certain  to  emerge  at  his  death, — on  the  one  hand  the  interest 
of  his  daughter,  and  her  heirs  and  assignees,  and,  on  the  other  hand,  the  interest 
of  the  succeeding  heirs  of  entail.  Mr.  Mackenzie  obviously  deals  with  his  estate  of 
Mungusdale  as  the  only  fee-simple  estate  he  had  it  in  his  power  to  bequeath,  except 
those  portions  of  land  which,  by  the  excambion,  he  had  withdrawn  from  the  entailed 
estate.  All  this  strongly  supports  the  presumption,  arising  from  the  deed  itself,  that 
the  granter  did  not  intend  to  convey  the  estate  of  Dundonnell  by  his  deed  of  1854. 

On  the  question  of  the  validity  of  the  entail,  I  think  it  better  to  say  nothing. 

Lord  Kinloch. — The  present  action  concludes  for  a  decree  of  declarator,  first, 
that  the  deed^of  entail  of  the  lands  and  estates  of  Dundonnell,  executed  by  Murdo 
Mackenzie  on ^1 4th  July  1838,  is  invalid  and  ineffectual ;  second,  that  the  lands  of 
Dundonnell  and  others  contained  in  that  deed  were  validly  conveyed  to  the  pursuer, 
Mrs.  Catton,  by  the  trust^disposition,  mortis  causae  of  her  father,  the  late  Hugh 
Mackenzie,  dated  4th  July  1854. 

It  is  necessary  that  the  pursuers  should  succeed  in  showing  the  entail  to  be 
invalid  before  they  can  make  out  that  the  lands  are  conveyed  by  the  mortis  cansa 
disposition.  But  the  converse  does  not  follow,  that  because  the  entail  is  shown  to  be 
invalid,  therefore  the  lands  are  contained  in  the  mortis  causa  disposition.  The 
entail  may  be  invalid,  and  yet  the  heir  in  possession  might  not  intend  to  convej 
the  lands  away  to  any  other  than  the  heirs  of  entail.  The  lands  may  still  not  he 
comprehended  in  his  m>ortis  causa  disposition.  It  is,  therefore,  as  I  think,  the 
fitting  course  in  the  present  case  to  consider  first,  whether,  assuming  that  the  late 
Hugh  Mackenzie  had  power,  notwithstanding  the  entail,  to  alienate  the  lands, 
he  in  reality  did  so.  If,  even  on  that  assumption,  the  conclusion  is  reached  that 
the  lands  were  not  contained,  nor  intended  to  be  contained,  in  the  mortis  causa 
disposition,  it  is  unnecessary  to  consider  the  objections  to  the  validity  of  the  entail. 
Not  only  so  ;  it  would  be  anomalous  and  incorrect  to  pronounce  on  the  validity  of 
the  entail,  where  the  pursuers  had  no  interest  to  contest  it.  The  objection  to  the 
entail  is  a  general  one,  affecting  it  in  a  question  with  all  the  heirs  of  entail,  being 
in  substance  that  certain  of  the  prohibitions  are  either  in  themselves  ineffectual, 
or  not  sufficiently  fenced,  and  so  the  whole  [1061]  entail  invalid ;  and  this  is  a 
question  to  be  tried  between  the  heirs  of  entail,  not  with  the  pursuers,  who,  if  the 
entailed  estate  be  not  comprehended  in  the  general  disposition,  have  no  legal  right 
to  raise  it. 

I  am  of  opinion  that,  even  assuming  the  entail  to  be  invalid,  the  entailed  lands 
cannot  be  held  to  be  comprehended  in  Hugh  Mackenzie's  trust-disposition.  And 
I  therefore  shall  say  no  more  in  regard  to  the  validity  of  the  entail  than  that  the  pur- 
suers have  not  yet  satisfied  me  that  it  is  in  any  point  whatever  invalid  or  ineffectual 

The  true  question  to  be  disposed  of  regards  the  effect  of  Hugh  Mackenzie's 
mortis  causa  settlement,  considered  as  a  general  disposition  of  all  lancls  and  heritages, 
either  then  belonging  or  which  should  belong  to  him  at  the  time  of  his  death.  There 
cannot  be  any  doubt  of  this  general  disposition  being  hahUe  to  convey  the  entailed 
estate,  if  within  the  power  of  Hugh  Mackenzie  to  alienate.  On  the  other  hand, 
it  is  equally  undoubted  that  such  a  general  disposition  may  be  construed  as  not 
comprehending  a  specific  heritable  estate,  if  it  shall  plainly  appear  from  the  terms 
of  the  deed,  viewed  in  connection  with  the  circumstances  in  which  it  was  executed, 
that  this  estate  was  not  intended  to  be  contained  in  it.  This  has  been  decided  in 
several  cases,  and  may  be  considered  a  fixed  rule  of  law.  It  is  by  the  controUing 
force  of  this  rule  that  a  general  disposition  is  prevented  from  being  made,  what 
otherwise  it  might  often  be  made,  the  instrument  of  injustice  and  wrong,  and  the 
means  of  frustrating,  not  promoting,  the  true  intention  of  the  granter. 
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It  becomes  a  special  question,  in  the  circumstances  of  each  case,  whether  the 
property  brought  in  question  is  or  is  not  to  be  considered  ascomprehended  within 
the  terms  of  the  general  disposition.  In  the  recenfcase  of  Thorns  v.  Thorns,  I  held, 
with  the  majority  of  the  Court,  that  the  property  was  so  comprehended.  The 
peculiarity  of  that  case  was,  that  the  general  disposition  was  in  the  most  unqualified 
and  absolute  terms  possible,  containing  within  itself  nothing  which  could  derogate 
from  its  most  comprehensive  application.  It  was  simply :  "  I,  Alexander  Thoms, 
for  the  love  and  favour  I  have  to  my  daughter,  Robina  Thoms,  and  for  certain 
other  good  causes  and  considerations,  do  hereby  give,  grant,  assign,  and  dispone  to, 
and  in  favour  of,  the  said  Robina  Thoms,  and  tne  heirs  whomsoever  of  her  body, 
and  to  the  disponees  and  assignees  whomsoever  of  the  said  Robina  Thoms,  whom 
failing,  to  my  own  nearest  heirs  and  assignees  whomsoever,  heritably  and  irredeemably, 
all  and  sundry  the  whole  property,  heritable  and  moveable,  real  and  personal, 
of  whatever  kind  and  denomination  soever,  at  present  belonging,  or  that  shall 
belong  to  me  at  the  time  of  my  decease."  The  question  arose  as  to  an  estate  bearing  to 
be  vested  in  the  granter  by  way  of  entail,  but  the  entail  of  which  was  beyond  all 
doubt  defective.  There  was  offered  no  evidence  of  intention  extrinsic  to  the  deed, 
except  some  expressions  contained  in  a  letter  which  I  considered  inadmissible 
evidence,  and  immaterial  if  admitted.  In  this  condition  of  things,  the  question  to 
be  decided  was,  whether  the  estate  in  question  should  be  held  excluded  from  the 
general  disposition,  which  unquestionably  was  sufficient  to  comprehend  it,  without 
proof  of  any  intention  on  the  part  of  the  granter  to  exclude  it — on  the  contrary, 
with  the  presumption  attached  to  every  general  disposition,  that  it  is  intended  to 
comprise  everything  which  the  granter  has  power  to  alienate,  whether  from  com- 
pleteness of  title,  or  defectiveness  of  fetters.  I  came  to  a  very  clear  conclusion 
that,  without  any  evidence  of  intention  to  counteract  the  presumptions  of  the  deed, 
the  estate  in  question  could  not  be  held  excluded  from  the  conveyance  in  the  general 
disposition.  And  the  judgment  pronounced  in  accordance  with  this  view  I  continue 
to  hold  a  sound  judgment. 

The  present  is  a  case  of  an  entirely  different  character.  There  is  not  here  a 
mere  general  disposition,  with  nothing  contained  in  the  deed  to  indicate  that  it 
was  restrained  within  its  legally  comprehensive  scope.  The  trust-disposition  by 
Hugh  Mackenzie  conveys  to  trustees,  in  the  first  instance,  by  specific  description, 
his  unentailed  lands  of  Monkcastle,  and  it  is  only  after  this  specific  conveyance 
that  he  introduces  a  general  disposition  of  all  his  estate,  heritable  and  personal, 
belonging,  or  which  might  belong  to  him  at  the  date  of  his  death.  It  is  against 
all  reasonable  probability  that,  whilst  conveying  in*  this  specific  form  the  estate 
[1062]  of  Monkcastle,  not  worth  more  than  £20,000,  he  should  intend  to  comprehend 
the  estate  of  Dundonnell,  admittedly  worth  more  than  £150,000,  in  a  supplementary 
clause  of  all  lands  and  heritages.  The  conclusion  is  far  more  rational  that  the  clause 
was  intended  to  sweep  up  any  minor  pieces  of  heritage  which  might  belong  to  him 
at  his  death,  such  as  was  a  superiority  in  Dingwall  estimated  at  £50.  If  a  conveyance 
of  Dundonnell  had  been  in  the  granter 's  view,  he  would  presumably  have  disponed 
it  in  the  same  specific  terms  with  Monkcastle,  and  would  most  probably  have  given 
to  it  the  first  place  in  the  deed.  His  not  mentioning  or  alluding  to  the  estate  of 
Dundonnell  throughout  the  whole  trust-disposition  cannot  reasonably  be  accounted 
for,  except  on  the  supposition  that  he  never  thought  of  conveying  or  attempting  to 
convey  it.  The  whole  clauses  of  the  deed  are  accordant  only  with  this  supposition. 
Very  peculiarly  so  are  those  which  describe  the  property  conveyed,  after  satisfying 
the  primary  purposes,  under  the  general  name  of  "  residue,"  a  phrase  which  could 
not  easily  be  conceived  to  include  the  estate  of  Dundonnell  without  further  mention. 
The  conveyance  which  he  directs  the  trustees  ultimately  to  make  to  Mrs.  Catton 
is  of  ""  the  said  residue  of  my  said  whole  heritable  and  moveable  means  and  estate, 
including  my  said  estate  of  Mungusdale,  and  the  stocking  of  my  farms  or  any  of 
them."  It  is  impossible,  in  reading  these  words,  to  conceive  that,  in  the  contem- 
plation of  the  granter,  they  comprehended  the  estate  of  Dundonnell. 

Ten  years  after  the  execution  of  this  deed,  being  on  22d  February  1864,  Hugh 
Mackenzie  added  a  codicil,  in  which,  by  way  of  removing  all  doubt  as  to  his  intention 
in  the  deed,  he  explains,  "  that  the  disposition  and  conveyance  of  the  residue  of  my 
means  and  estate  directed  to  be  executed  by  the  foregoing  trust-deed  shall  be  in 
favour  of  my  daughter,  Mary  Mackenzie,  within  designed,  and  her  heirs,  assignees, 
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and  disponees  whomsoever,  it  being  my  wish  and  intention  that  she  and  her  heirs 
shall  succeed  to  everything  I  may  leave,  and  that  she  shall  have  unhmited  power 
to  dispose  thereof  as  she  pleases."  He  also  gives  power  to  his  trustees,  in  the  event 
of  her  marriage,  to  settle  "  the  said  residue  "  by  her  marriage-contract  on  her  and 
her  husband  in  liferent,  and  the  children  in  fee,  and  failing  children,  any  person 
she  may  appoint.  It  is  said,  and  not  unreasonably,  that  the  purpose  of  this  codicil 
was  to  supply  the  words  **  her  heirs  and  assignees,"  which  did  not  occur  in  the  trust- 
disposition,  and  the  want  of  which  had  raised  some  difficulty.  However  that  may 
be,  here  was  an  explanatory  codicil  intended  to  clear  his  meaning  in  his  trust- 
settlement  ;  yet  it  contains  not  a  word  concerning  the  estate  of  Dundonnell,  as 
to  which  it  required  more  explanation  than  about  anything  else,  whether  it  was 
intended  to  be  comprehended  within  the  terms  of  the  conveyance  or  not.  The 
omission  in  this  explanatory  codicil  of  all  reference  to  Dundonnell  strongly  confirms 
the  inference  that  Hugh  Mackenzie  never  thought  of  comprising  it  in  his  general 
disposition.  He  says  indeed  that  it  is  his  wish  and  intention  that  his  daughter 
and  her  heirs  shall  succeed  to  everything  he  should  leave.  But  this,  which  is  not 
stronger  nor  perhaps  so  strong  as  the  terms  of  the  general  disposition  itself,  never 
can  be  held  equivalent  to  a  declaration  that  Dundonnell  is  contained  in  the  con- 
veyance.   This  would  be  to  interpret  what  is  obscure  by  what  is  still  obscurer. 

The  case  does  not,  however,  rest  here ;  for  there  are  besides  a  whole  series  of 
deeds  and  transactions  running  over  the  life  of  Hugh  Mackenzie,  down  almost 
to  the  day  of  his  death,  importing  the  very  reverse  of  an  understood  inclusion  of 
Dundonnell  in  the  general  disposition.  I  conceive  that  these  are  competent  evidence 
in  the  question  ot  intention.  I  do  not  consider  parole  evidence  of  any  oral 
explanations  made  by  him  of  his  meaning  in  his  deed  to  be  admissible.  And  letters 
containing  such  explanations  I  would  consider  simply  part  of  such  parole  evidence. 
But  deeds  and  transactions  engaged  in  with  regard  to  his  estates,  particularly 
the  estate  of  Dundonnell,  and  proved  by  the  documents  (including  letters)  passing 
at  the  time,  I  consider  to  form  part  of  the  historical  circumstances,  from  which 
fairly  to  gather  his  intentions  in  the  mortis  causa  settlement  left  by  him  at  his 
death. 

A  portion  of  these  deeds  consists  of  tacks  in  his  daughter's  favour  of  part  oi 
the  entailed  estate  of  Dundonnell,  and  expressly  so  described,  the  tacks  beariog 
[1063]  to  be  granted  by  Hugh  Mackenzie  *"  for  himself  and  the  heirs  of  entail 
succeeding  to  him  in  the  entailed  estate  of  Dundonnell."  These  tacks  extend  for 
twenty-one  years  from  Whitsunday  1855,  and  are  still  current.  The  inference 
at  once  occurs  that  this  was  a  proceeding  not  likely  to  be  followed  by  one  who  had 
already  made  over  to  his  daughter  that  very  estate  in  property,  and  was  intended, 
on  the  contrary,  to  give  her  a  beneficial  interest,  extending  beyond  the  period 
of  his  own  life,  in  an  estate  which  he  knew  devolved  upon  others.  He  is  further 
proved  to  have  been  engaged  in  proceedings  for  borrowing  money  on  the  estate 
of  Dundonnell  as  an  entailed  estate,  and  to  have  largely  carried  through  improve- 
ment transactions  under  the  entail  statutes.  One  proceeding  is  specially  notice- 
able— viz.  a  contract  of  excambion  by  which  he  exchanged  certain  fee-simple  lands 
for  a  portion  of  the  entailed  estate,  and  expressly  dispones  these  fee-simple  lands 
*"  to  and  in  favour  of  himself  as  heir  of  entail  foresaid,  and  the  heirs  of  entail  sub- 
stituted to  him  according  to  the  destination  contained  in  the  foresaid  deed  of  entail.' 
On  the  other  hand,  he  convevs  the  disentailed  part  of  the  entailed  lands  to  himself, 
his  heirs  and  assignees,  in  fee-simple.  No  transaction  can  more  clearly  indicate 
than  this  the  preservation  of  the  estate  of  Dundonnell,  separate  and  apart  from 
all  his  other  heritable  property,  to  the  heirs  of  entail  in  that  estate.  It  seems  very 
extravagant,  almost  absurd,  to  say  that  he  intended  to  embrace  that  estate  as  fee- 
simple  property  in  the  general  disposition,  when  he  is  found  actually  taking  from 
his  fee-simple  lands  to  keep  up,  if  not  to  enlarge,  the  entailed  estate,  for  the  benefit 
of  the  heirs  of  entail. 

On  18th  November  1868,  which  is  within  about  eight  months  of  his  death,  Hugh 
Mackenzie  became  a  party  to  his  daughter's  contract  of  marriage  with  her  present 
husband,  Mr.  Catton.  By  this  contract  of  marriage  he  settled  on  his  daughter, 
through  the  intervention  of  a  trust,  the  unentailed  lands  of  Monkcastle,  and  also 
the  lands  formerly  within  the  entail,  but  acquired  in  fee-simple  by  the  excambion, 
these  lands  being  described  expressly  in  the  contract  as  "  parts  and  portions  of 
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the  entailed  estate  of  Dundonnell,  now  acquired  by  the  said  Hugh  Mackenzie  in 
fee-simple."  No  conveyance  is  made  of  the  entailed  estate  of  Dundonnell,  or  any 
part  of  it ;  although  this  was  eminently  the  time  when  he  would  have  done  so, 
if  he  really  had  the  intention  of  giving  it  to  his  daughter  now  ascribed  to  him. 
Her  marriage-contract  was  emphatically  the  place  for  a  prominent  conveyance  of 
Dundonnell,  but  none  such  occurs  in  it. 

There  are  two  conclusions  which  I  think  fairly  to  be  deduced  from  these  cir- 
cumstances. The  first  is,  that  whatever  objections  may  now  be  started  to  the 
entail  of  Dundonnell,  Hugh  Mackenzie,  down  to  the  day  of  his  death,  believed 
himself  to  have  held  the  lands  of  Dundonnell  under  the  fetters  of  a  strict  entail. 
Nothing  short  of  this  belief  can,  I  think,  account  for  his  acting  as  he  did.  But 
this  is  an  important  item  of  evidence  in  the  question  whether  he  intended  to  em- 
brace the  lands  of  Dundonnell  within  the  general  disposition.  If  he  believed  that 
he  could  not  validly  alienate  these  lands,  this  affords  a  strong  presumption  against 
his  entertaining  the  thought  of  doing  so.  In  many  cases — as,  for  instance,  that 
of  Thoms — it  remains  altogether  uncertain  whether  the  granter  of  the  general 
disposition  knew  of  the  flaw  in  the  entail,  and  if  the  flaw  is  undoubted,  the  pre- 
sumption is  rather  in  favour  of  his  knowing  of  its  existence.  In  the  present  case 
I  think  his  actings  render  it  undoubted  that  Hugh  Mackenzie  had  no  idea  of  there 
being  a  flaw  in  the  entail,  and  possessed  a  full  conviction  of  its  validity.  The  cir- 
cumstance adds  greatly  to  the  presumption  that  he  never  intended  to  comprise 
the  entailed  estate  within  the  general  disposition. 

But  further,  I  think  the  actings  of  Hugh  Mackenzie  infer  the  strongest  positive 
conclusion,  that  in  purpose  and  intention  the  lands  of  Dundonnell  were  not  only 
not  included  in,  but  expressly  excluded  from  the  general  disposition.  This,  again, 
I  think  the  only  supposition  on  which  his  conduct  can  reasonably  be  accounted 
for.  When  I  connect  the  terms  of  the  general  disposition  with  tne  transactions 
which  took  place  from  the  date  of  that  deed  down  to  his  death,  I  attain  a  firm  and 
complete  conviction  that  no  such  thought  was  ever  present  to  the  mind  of  Hugh 
Mackenzie  as  that  of  the  lands  of  Dundonnell  being  comprehended  in  the  general 
disposition  of  4th  July  1854. 

But  to  reach  this  conviction  disposes  of  the  question  before  us,  so  far  as  I  am 
[1064]  individually  concerned,  and  must  do  so  equally  with  the  rest  of  the  Court. 
If  it  be  proved,  to  the  satisfaction  of  the  Court,  by  competent  evidence,  that  the 
property  brought  in  question  was  not  intended  by  the  granter  to  be  included  in 
the  general  disposition, — on  the  contrary,  was  intended  to  be  excluded  from  it, — 
the  Court  is  not  only  entitled,  but  bound  to  declare  that  the  words  of  the  disposi- 
tion, however  general,  do  not  comprehend  it. 

I  am  of  opinion  that  the  Lord  Ordinary's  interlocutor  should  be  affirmed,  so 
far  as  it  assoilzies  the  defender.  But  the  grounds  on  which  I  reach  this  conclusion 
are  different  from  those  assigned  by  the  Lord  Ordinary. 

This  interlocutor  was  pronounced  : — "  Recall   the   interlocutor ;  sustain   the 
second  and  third  plea  in  law  for  the  defenders  :  In  respect  thereof  assoilzie  the 
defenders  from  the  conclusions  of  the  summons,  and  decern  :  Find  the  pursuers 
liable  in  expenses,"  &c. 
Murray,  Beith  &  Murray,  W.S.— W.  F.  Skene  &  Peacock,  W.S.— Agents. 

[Commented   upoUy  Glendonwyn   t;.    Gordon,     1870,    8   M.    1075.    Reviewed, 
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of  Lanarkshire,  I. 

John  Potter  and  Othkrs,  Petitioners  and  Appellants.— iSfoi.-<ren.  Clark-- 

Scott, 
Mrs.  Eliza  Stevenson  Hamilton  and  Husband,  Resix)ndents.— STiaTid— 

H,  Moncreiff. 

Title  to  Sue — Actio    popularis — Dominus    litis — Road — Caution. — In  a  petition 
for  the  removal  of  oostructions  from  an  alleged  public  road,  presented  by  three 
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labouring  men  residing  in  the  distnct,  at  the  request  of  a  committee  appointed 
at  a  meeting  of  labouring  men,  on  the  understanding  that  the  petitioners  should 
be  guaranteed  against  loss,  held  that  the  petitioners  were  entitled  to  insist  in 
the  petition  without  finding  caution  for  expenses, — diss,  the  liord  Justice-Clerk, 
who  was  of  opinion  that  the  members  of  committee  should  be  sisted. 

Observations  on  Jenkins,  &c.  v,  Robertson,  &c.,  March  20,  1869,  ante,  toL  Til 
p.  739. 

Actio  popularis — Res  judicata — Right  of  Way. — Observed  (per  Lord  Benholme) 
that  if  an  actio  popularis,  having  for  its  object  the  removal  of  obstructions  from 
an  alleged  public  road,  is  properly  carried  to  a  decision  hy  pursuers  entitled  to 
sue  as  members  of  the  public,  that  decision  will  be  res  judicata  against  all  other 
members  of  the  public. 

This  was  a  petition  in  the  Sherifl-court  of  Lanarkshire  by  John  Potter,  bottomer, 
Dykehead  Colliery,  Larkhall,  James  Prentice,  miner,  Glengowan,  and  William 
Potter,  miner,  Larkhall,  against  Mrs.  Stevenson  Hamilton  of  Fairholm  and  her 
husband,  to  have  them  ordained  to  remove  certain  obstructions  from  a  road  known 
as  the  Farm  or  Fairholm  road,  in  the  county  of  Lanark,  running  between  the 
Glasgow  and  Carlisle  road  and  the  statute-labour  road  between  Stonehou^,  Larkhall, 
and  other  places,  and  interdicted  from  placing  obstructions  on  the  said  road  in 
future. 

The  petitioners  stated  : — (Cond.  1)  "They  are  respectively  inhabitants  in  and 
of  dwellings  in  the  villages  known  as  Millheugh,  Glengowan,  and  Larkhall,  and 
were,  at  a  public  meeting  of  the  inhabitants  of  said  villages  and  surrounding 
districts,  held  in  or  about  August  1869,  at  the  village  of  Larkhall,  instructed 
requested,  authorised,  and  nominated  to  take  proceedings,  to  vindicate  rights  as 
after  craved,  not  only  as  for  themselves  individually,  and  jointly  and  severally, 
or  severally,  but  also  as  representing,  and  for  behoof  of  the  inhabitants  of  foresaid 
villages  and  surrounding  district,  and  the  nublic  generally." 

The  respondents  stated  : — (Stat.  1)  "  Tne  pursuers,  as  admitted  and  averred 
in  the  first  article  of  their  condescendence,  are  carrying  on  this  action  for  and 
at  the  instigation  and  with  the  assistance  of  a  number  of  [1065]  persons,  inhabit- 
ants of  Larkhall,  and  the  other  adjoining  villages,  who  are  the  real  chmini  lUu, 
and  the  defenders  believe  and  aver  that  the  nominal  pursuers  have  been  put  forward 
as  pursuers  by  the  persons  above  mentioned,  with  a  view  to  evade  liability  for 
costs  in  the  event  of  the  defenders  obtaining  decree  of  absolvitor  with  expenses, 
which  the  nominal  pursuers  are  not  in  circumstances  to  pay. 

The  respondents  pleaded ; — (2)  The  nominal  pursuers,  not  being  the  true 
domini  hujus  litis  are  not  entitled  to  insist  in  the  prayer  of  the  petition,  at  least 
they  are  not  in  the  circumstances  entitled  to  do  so  without  finding  sufficient  caution 
for  the  expenses  of  process.  (3)  In  any  view,  the  present  action  cannot  proceed 
until  the  real  pursuers  sist  themselves. 

On  2d  November  1869  the  SherifE-substitute  (Veitch)  allowed  the  defenders  a 
proof  of  their  averments  in  support  of  their  second  plea  in  law. 

On  appeal,  the  Sheriff  (Glassford  Bell)  pronounced  this  interlocutor  : — *  Finds 
that  this  is  an  actio  popularis  of  a  character  very  similar  to  the  recent  case  of  Jenkins 
and  others,  20th  March  1869,  in  which  it  was  held  that  where  pursuers  were  not 
seeking  to  vindicate  any  private  or  patrimonial  claim,  but  were  asserting  an  alleged 
public  right  and  were  put  forward  by  a  number  of  persons  who  were  interested 
to  at  least  an  equal  extent  in  the  residt,  but  who  kept  in  the  background  so  as  to 
avoid  liability  for  costs,  it  was  reasonable  that  such  pursuers  being  themselves 
in  indigent  circumstances  should  be  required  to  find  caution  for  the  defenders' 
expenses  as  a  condition  of  the  litigation  being  allowed  to  proceed  :  Finds  that  in 
the  very  first  article  of  the  pursuers'  condescendence  in  the  present  action  they 
state  broadly  that  as  inhabitants  respectively  of  the  three  villages  there  mentioned 
they  *  were,  at  a  public  meeting  of  the  inhabitants  of  said  Villages  and  surrounding 
districts,  held  in  August  1869,  instructed,  requested,  authorised,  and  nominated 
to  take  proceedings  to  vindicate  rights  as  after  craved,  not  only  as  for  themselves 
individually,  but  also  as  representing  and  for  behoof  of  the  inhabitants  of  foresaid 
villages,  and  surrounding  districts,  and  the  public  generally  : '  Finds  that  it  is 
therefore  unnecessary  to  allow  the  defenders  any  proof  of  their  facts,  and  the  only 
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averment  which  it  is  necessary  the  defenders  should  prove  to  bring  the  case  in  as 
far  as  this  point  is  concerned  into  precise  conformity  with  that  of  Jenkins  is  that 
the  pursuers  are  not  in  circumstances  to  pay  the  defenders'  costs  if  found  liable 
therein  :  Therefore  so  far  alters  the  interlocutor  appealed  against,  and  restricts 
the  proof  allowed  to  the  last-mentioned  averment,  but  quoad  ultra  adheres  to  said 
interlocutor." 

From  the  proof  it  appeared  that  the  pursuers  were  miners  or  colliers  with  wives 
and  families,  and  earning  from  4s.  2d.  to  4s.  6d.  a-day. 

On  advising  the  proof,  the  Sheriff-substitute,  on  28th  January  1870,  ordained 
the  pursuers  to  find  caution,  and  on  4th  March,  in  respect  of  their  failure  to  find 
caution,  dismissed  the  action. 

On  6th  April  1870  the  Sheriff  (Glassford  Bell)  adhered. 

The  pursuers  appealed  to  the  Second  Division. 

At  the  calling  of  the  case  the  Court  allowed  the  respondents  to  lead  farther 
proof  in  support  of  their  1st  and  2d  pleas  in  law.  This  proof  was  taken  before 
Lord  Neaves. 

It  appeared  that  at  a  public  meeting  of  the  inhabitants  of  Larkhall,  Millheugh, 
Glengowan,  and  neighbourhood,  held  at  Larkhall,  a  committee  was  appointed  to 
watch  over  and  protect,  by  all  legal  means,  their  rights  and  interests  in  all  public 
roads  in  their  neighbourhood,  and  particularly  along  the  banks  of  the  Avon,  and  that 
subscriptions  were  raised  to  defray  the  expenses.    James  Leitch  Lang,  the  agent 
for  the  pursuers  in  the  Sheriff-court,  deponed — "  I  took  a  precognition  of  parties 
who  could  speak  [1066]  generally  with  regard  to  the  road,  with  the  view  of  raising 
an  action  about  it.     I  think  James  Frame  was  the  person  who  asked  me  to  take 
the  precognition.     {Q.)  Was  James  Frame  the  only  person  who  asked  you  to  take 
the  precognition  1    (A.)  I  may  as  well  explain  at  once  how  the  matter  stood.     I 
understood  that  the  inhabitants  of  three  villages  were  anxious  to  have  this  roadway 
opened,  and  I  went  up  and  met  a  committee  of  their  number.     I  did  not  know  the 
parties  at  all  except  by  sight,  and,  after  taking  the  precognition  and  advising  with 
the  parties,  I  asked  them  who  I  was  to  correspond  with,  and  they  gave  me  the 
name  of  James  Frame.     I  met  several  parties  in  connection  with  this  matter.     I 
did  not  know  what  their  occupations  were.    I  knew  nothing  at  all  about  them, 
except  that  they  seemed  to  be  respectable  working-men,  and  of  the  same  class  and 
in  the  same  rank  of  life  with  the  present  pursuers.     There  were  no  others  than 
working-men."    James  Frame  deponed — "  I  waited  on  Mr.  Lang,  writer  in  Glasgow, 
about  raising  this  case,  and  instructed  him  to  raise  it.     William  Frame  was  with 
me.     It  was  before  the  meeting  on  14th  August  that  I  told  Mr.  Lang  to  raise  the 
action.     I  have  not  given  my  name  as  a  pursuer,  because  we  thought  that  those 
who  were  on  the  committee  could  not  act  as  pursuers.     I  suppose  that  idea  arose 
from  our  ignorance,  but  that  was  the  only  reason.    But  for  that  I  would  have  been 
a  pursuer.     The  names  of  William  Frame  and  Moore  senior  were  not  put  in  as 
pursuers  for  the  same  reason.     I  did  not  select  the  names  that  were  put  in  as 
pursuers  ;  the  committee  did  it.     I  was  one  of  the  committee,  and  I  helped  at 
the  selection.     Re-examined. — I  do  not  consider  myself  responsible,  as  an  individual, 
to  Mr.  Lang  for  his  account ;  but  I  consider  that  the  committee  are  responsible, 
and  that  all  the  members  are  equally  so.    I  believe  the  names  of  all  the  committee 
will  be  found  in  the  minutes.     I  do  not  consider  that  any  one  of  them  is  more 
responsible  than  another  for  the  expenses ;  they  are  just  on  a  level.     They  are 
bound  to  relieve  the  pursuers  of  the  action  from  any  expenses,  and  we  will  do  it. 
That  has  been  quite  understood  since  they  gave  their  names."    William  Potter,  a 
pursuer,  deponed — "  I  was  in  the  way  of  meeting  with  one  of  the  committee,  and 
we  were  always  talking  about  the  case,  and  how  things  were  getting  on.     I  think 
that  was  Moore  senior.     He  was  telling  me  that  pursuers  were  wanted,  or  something 
of  that  sort,  and  I  said  I  was  quite  willing  to  be  one  if  it  was  required.     I  did  not 
talk  with  James   Frame   or  Andrew   Hyndman   about    that, — only  with  Moore 
senior.    I  knew  there  was  a  committee  taking  charge  of  the  litigation.     I  never 
had  any  meeting  with  Mr.  Lang  about  the  case,  except  when  I  was  examined  at 
Hamilton.     I  left  the  management  of  the  case  to  the  committee.    There  is  no 
understanding  between  us  about  the  expenses  of  the  litigation,  further  than  that 
they  are  to  be  paid  by  the  assistance  of  the  public.     I  consider  that  the  committee 
are  bound  to  relieve  me  of  all  expenses,  so  far  as  it  lies  in  their  power.    I  have  no 
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recollection  of  having  any  conversation  about  that  with  Moore  senior  or  Frame. 
If  enough  money  is  not  raised  by  the  public,  then  I  consider  that  the  committee 
are  bound  to  bear  their  share  of  any  expenses.  (Q,)  Would  you  have  agreed  to 
be  a  pursuer  on  any  other  footing  1  (A.)  I  never  made  any  agreement  with  them 
at  all  about  that ;  in  fact,  I  never  thought  about  expenses,  or  anything  of  that 
kind,  because  I  believed  that  the  public  would  support  us,  so  far  as  it  lay  in  their 
power, — at  least,  they  promised  us  that  at  the  public  meetings,"  John  Potter, 
another  of  the  pursuers,  deponed — **  I  was  first  asked  to  give  my  name  as  a  pursuer 
by  Thomas  Moore  senior.  He  came  and  asked  me  if  I  was  willing  to  become  a 
pursuer  for  the  right  of  way  case,  and  I  said  I  was  quite  willing.  He  said  the  reason 
why  he  wanted  me  to  be  a  pursuer,  and  not  to  be  one  himself,  was  because  they 
thought  it  would  not  do  [1067]  for  a  person  to  be  upon  the  committee  and  to  be  a 
pursuer  also.  He  did  not  say  why  that  was,  and  1  can  give  no  explanation  of  it 
myself.  There  was  nothing  said  about  expenses.  There  is  no  understandiDg 
between  me  and  the  committee  as  to  who  is  to  pay  the  expenses,  if  expenses  are 

fiven  against  the  pursuers, — I  left  that  to  the  committee  ;  but  I  think  they  would 
e  bound  to  relieve  me."  Thomas  Moore  deponed — "  I  am  a  member  of  the  com- 
mittee. I  am  the  chairman  of  the  committee.  (Q.)  Why  are  you  not  a  pursuer 
in  the  case  ?  (A.)  Because  we  thought  that  three  pursuers  were  quite  plenty. 
(Q.)  Why  were  you  not  one  of  the  three  1  (A.)  We  were  directed  to  get  three 
substantial  men,  and  I  was  appointed  by  the  committee  to  look  out  for  these  men. 
Of  course  I  did  that,  and  looked  out  these  three  substantial  men,  who  would  go 
forward  with  this  case  for  the  public  and  for  themselves.  (Q.)  Why,  instead  of 
looking  out  for  three  substantial  men,  did  you  not  take  yourself  as  one  of  the 
substantial  men,  when  you  were  so  much  interested  in  the  matter  1  (A.)  I  am 
willing  to  become  a  pursuer  at  this  moment  if  it  is  necessary." 

The  respondents  founded  on  Jenkins,  &c.  v.  Robertson,  &c.,  March  20,  1869, 
ante,  vol.  vii.  p.  739. 
At  advising, — 

Lord  Cowan. — This  case  brings  before  us  an  important  question.  Had  the 
evidence  led  in  the  Sheriff-court  and  in  this  Court  established  that  this  case  was 
on  all-fours,  so  to  speak,  with  that  of  Jenkins,  decided  by  the  First  Division,  ite 
decision  might  have  been  an  easier  matter.  But  after  full  consideration  of  the 
peculiarities  of  Jenkins's  case,  I  am  humbly  of  opinion  that  this  case  cannot  and 
ought  not  to  be  held  to  fall  within  the  authority  of  that  decision. 

The  case  of  Jenkins  was  a  very  peculiar  one.  The  action  was  for  declarator 
of  right  of  way,  which  had  been  negatived  in  proceedings  at  the  instance  of  other 
parties  ;  but  the  ultimate  judgment  had  proceeded  on  a  compromise.  Hence 
the  new  action  in  that  case,  but  which  it  was  alleged  was  brought  in  name  of  the 
then  pursuers  by  wealthy  parties,  who  were  the  real  instigators  of  the  action,  the 
nominal  parties  being  piit  torward  because  of  their  liability  for  costs,  in  the  event 
of  the  defenders  obtaining  decree  of  absolvitor.  These  averments  the  defenders 
succeeded  in  proving,  and  1  am  not  prepared  to  say  that  I  would  not  have  concurred 
in  the  judgment  which  followed,  orcmining  the  pursuers  to  find  caution  for  expenses. 
But  this  case  does  not  present  the  same  peculiarities,  but  difEers  in  essential  circum- 
stances. 

Observe  that  the  petition  we  have  here  before  us  was  brought  in  the  name  of 
three  parties,  for  themselves  individually,  and  as  representing  and  on  behalf  of 
the  public  in  and  around  certain  villages.  And  by  it  they  wish  to  have  the  public 
right  of  way  indicated,  along  a  certain  road,  of  which  they  and  the  public  are  alleged 
to  have  had  use  and  possession  during  the  prescriptive  period.  Then  in  the  con- 
descendence they  say  that  they  are  respectively  inhabitants  in  and  of  dwellings 
in  the  foresaid  villages,  and  were,  at  a  public  meeting  of  the  inhabitanU,  **  instructed, 
requested,  authorised,  and  nominated  to  take  proceedings,  to  vindicate  rights  as 
after  craved,  not  only  for  themselves  individually,  and  jointly  and  severally,  or 
severally,  but  also  as  representing,  and  for  behoof  of  the  inhabitants  of  foresaid 
villages,'  &c. 

in  answer  to  this,  there  were  stated  preliminary  pleas,  and  in  particular  the 
second  and  third,  namely,  that  the  pursuers,  us  not  the  true  domini  hujus  liti^i 
are  not  entitled  to  insist,  at  least  without  finding  sufficient  caution  for  the  expenses 
of  process,  and  that  the  action  cannot  proceed  till  the  real  pursuers  sist  themselves. 
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The  case  came  in  the  first  instance  before  the  SherifE-substitute,  who,  upon 
the  authority  of  the  case  of  Jenkins,  allowed  the  defenders  a  proof  of  their  allegations 
generally  in  support  of  these  pleas.  That  interlocutor  was  taken  to  appeal,  and 
the  Sherifi  adhered,  but  restricted  the  proof  allowed  to  the  one  averment  that  the 

Pursuers  are  not  in  circumstances  to  pay  the  defenders'  costs  if  found  liable  therein, 
'his  he  did  on  the  ground  that  this  was  the  only  ayer-[1068]~i^6ii^  which  it  was 
necessary  the  defenders  should  prove,  in  order  to  bring  their  case,  so  far  as  this 
point  is  concerned,  into  precise  conformity  with  that  of  Jenkins.  With  the  greatest 
aeference  to  the  SherilE,  I  cannot  but  think  that  this  judgment  would  establish 
a  principle  not  recognised  by  the  law  of  Scotland,  or  established  by  that  case. 

The  present  is  a  popularis  actio,  and  any  one  or  more  of  the  public  who  can 
shew  that  they  have  an  mterest  in  the  right  of  way  in  question  are  entitled  to  institute 
it  and  insist  m  its  conclusions.  What  had  we  in  the  Aberdonr  and  Burntisland 
right  of  way  case  1  Three  persons  came  forward,  and  they  were  just  ordinary 
respectable  inhabitants  in  the  neighbourhood.  No  doubt  public  meetings  were 
held,  but  did  that  necessitate  their  finding  caution  1  Had  it  oeen  shewn  that  they 
were  in  insolvent  or  bankrupt  circumstances  it  might  have  been  difierent,  but 
that  not  being  the  case,  no  such  thing  was  ordered  or  required.  In  that  case  too, 
only  one  of  the  pursuers  was  left  to  prosecute  the  action  ;  but  that  did  not  interfere 
with  his  right  to  do  so.  Unless,  therefore,  there  are  made  out  in  this  case  some 
specialties  in  the  position  of  these  as  merely  nominal  parties  under  the  control  and 
guidance  of  others  by  whom  they  are  put  forward  for  some  sinister  purpose,  I  cannot 
think  that  they  are  to  be  excluded  from  the  general  principle  which  allows  liberty 
to  sue  to  any  party  having  interest  in  the  matter  of  the  suit. 

But  then  it  is  averred  that  the  proof  establishes  that  they  are  men  of  poor  circum- 
stances, and  the  SherilE  seems  to  think  that  this  is  enough  to  bring  the  case  under 
that  of  Jenkins.  To  allow  such  a  principle  to  gain  a  footing  would  be  most  dangerous. 
First  of  all,  there  is  no  such  poverty  proved.  They  are  not  men  of  any  considerable 
means,  it  is  true,  but  yet  they  are  respectable  and  well-to-do  people  in  their  own 
class  and  sphere  of  life.  But  it  is  further  added  that  there  is  sufficient  evidence 
to  prove  that  they  are  put  forward  by  a  committee,  and  that  this  committee  should 
be  sisted.  No  doubt  there  was  a  committee,  but  it  is  not  shown  that  the  members 
of  this  committee  are  wealthier  or  in  any  other  position  in  Ufe  than  the  pursuers 
themselves.  It  is  not  shown  that  the  pursuers  are  in  any  way  men  of  straw  put 
forward  to  shield  others.  I  am  therefore  of  opinion  that  this  plea  must  be  repelled. 
Were  it  to  be  sustained,  not  only  the  committee,  but  the  whole  inhabitants  interested, 
or  at  least  all  those  coming  forward  at  the  meeting,  would  have  to  be  sisted  too, 
a  result  which  would  be  preposterous. 

These  individual  pursuers  have  right  and  interest  in  themselves  to  carry  on 
this  action.  It  does  not  appear  that  they  are  in  insolvent  circumstances.  It  is 
not  shown  that  they  are  being  put  forward  by  men  richer  than  themselves  as  a 
screen  from  the  consequence  of  unsuccessful  litigation.  And  I  cannot  see  that 
the  fact  that  others  have  the  same  rights  and  interests  as  they  have,  and  are  support- 
ing them  in  their  endeavours  to  vindicate  these  rights  and  interests,  is  any  reason 
why  caution  should  be  required  from  the  present  pursuers,  or  the  case  be  sisted 
till  additional  pursuers  come  forward. 

Lord  Benholme. — There  are  two  grounds  upon  which  it  is  proper  that  the 
mere  nominal  raisers  of  an  action  should  not  be  allowed  to  proceed  without  the 
real  domini  litis.  The  first  is,  as  pleaded  in  the  case  of  Jenkins,  that  the  pursuers 
have  been  selected  on  account  of  their  poverty  by  others  wealthier  than  they,  with 
a  view  of  screening  those  others  from  liability  for  expenses,  should  an  adverse  judg- 
ment be  given. 

The  second  is,  that  the  true  domini  litis  wish  to  avoid,  as  against  themselves, 
the  result  of  an  unsuccessful  decision  of  the  point  in  question — wish  to  avoid  a  decision 
which  would  be  res  judicata  against  them,  and  thus  prevent  them  trying  the  same 
question  on  a  subsequent  occasion,  and  therefore  put  forward  the  nominal  pursuers, 
while  they  themselves  are  really  conducting  the  action. 

On  the  first  of  these  two  grounds,  as  applicable  to  the  present  case,  Lord  Cowan 
has  exactly  stated  my  opinion,  and  I  do  not  leel  caUed  upon  to  add  anything  to  what 
he  has  already  said  on  this  head. 

As  to  the  second  point,  viz.  the  supposed  hardship  which  it  would  be  to  the 
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defenders  to  have  to  fight  the  question  with  the  present  pursuers,  at  the  risk  of 
[1069]  having  to  fight  it  over  again  with  the  true  damini  litis  in  this  case,  I  do 
not  think  there  is  any  danger  of  this  hardship  fallins  upon  the  defenders.  The 
present  pursuers  have  undoubted  right  to  sue,  and  if  the  action  is  properly  carried 
to  a  conclusion,  the  judgment  will  really  be  res  judicata  against  all  the  world.  It 
would  be  in  vain  for  any  future  public  meeting  to  disregard  such  judgment.  In 
such  a  popularis  actio,  a  carefully  considered  judgment  woukl  be  decisive  against 
any  other  parties  having  the  same  interests  trying  to  open  up  the  question.  I 
can  imagine  cases,  not  being  popular  actions,  in  which  the  interest  is  not  of  such 
an  extensive  kind,  where  some  ot  the  parties  might  not  be  bound  by  the  judgment 
against  the  others  as  res  judicata  against  themselves.  But  this  is  not  the  case  here. 
I  think  that  this  question,  if  properly  tried  in  the  caae  before  us,  and  brought  to  a 
conclusion,  will  not  only  be  set  at  rest  so  far  as  the  present  pursuers  are  concerned, 
but  also  so  far  as  all  the  public  having  a  like  interest  with  them. 

Lord  Neaves. — I  concur  in  the  opinions  that  have  been  deUvered. 

The  tendency  of  modem  decisions  is,  I  think,  to  abolish  caution  for  expenses, 
and  in  the  present  case  I  can  see  no  grounds  whatever  for  the  demand.  The  three 
pursuers  are  not  put  forward  to  screen  richer  men  ;  they  have  a  good  title,  and 
lurther,  they  are  themselves  deeply  interested  in  the  shutting  up  of  this  road.  It 
may  be  said,  why  did  not  the  seventeen  men  composing  the  commitee  come  forward 
as  pursuers  1  They  undoubtedly  might  have  done  so,  if  they  had  chosen ;  but, 
following  the  precedent  of  the  Glentilt  case  and  other  cases,  these  three  men  were 
quite  legitimately  selected  as  champions  of  the  public. 

It  is  right  that  we  should  let  it  be  understood  that  we  are  not,  in  refusing  this 
motion,  overruling  the  case  of  Jenkins  decided  in  the  other  Division.  That  case 
presented  features  which  distinguish  it  essentially  from  the  present  case.  In  it 
there  was  what  amounted  to  a  moral  fraud ;  the  men  who  had  the  real  interest 
went  about  the  country  seeking  a  pauper,  and  the  whole  thing  was  a  gross  insult 
to  the  administration  of  justice. 

Lord  Justice-Clerk. — I  regret  that  I  am  unable  to  concur  with  your  Lord- 
ships. 

Holding  it  to  be  proved  that  the  action  was  raised  by  two  persons,  Frame  and 
Moore,  that  it  is  now  insisted  in  and  paid  for  by  the  seventeen  persons  constitut- 
ing the  committee,  and  that  except  as  giving  their  names  (which  they  only  did 
on  a  promise  of  indemnity),  the  nominal  pursuers  have  nothing  whatever  to  do 
with  it,  1  ask  myself  what  is  the  legal  result  1 

Granting,  as  I  must  do,  that  the  nominal  pursuers  have  a  title  and  interest 
to  pursue,  I  cannot  get  over  the  fact,  established  by  the  proof,  that  they  did  not 
institute,  and  are  not  now  in  any  proper  sense  pursuing  this  action.  The  true 
pursuers  are  the  seventeen  members  of  committee,  who  will  undoubtedly,  at  the 
end  of  the  Utigation,  be  liable  for  the  expenses  in  the  event  of  the  defenders  suc- 
ceeding, and,  that  being  so,  these  seventeen  men  are,  in  my  opinion,  bound  to  sist 
themselves.  I  may  take  the  liberty  of  reading  a  passage  from  Lord  Rutherfurd's 
opinion  in  the  case  of  Mathieson  (17  D.  23),  which  appears  to  me  to  contain  a  good 
definition  of  what  constitutes  a  person  verus  dominus  litis.  **  Now,  it  will  not/ 
says  Lord  Rutherfurd,  "  make  a  person  liable  in  the  expenses  of  an  action  that 
he  instigated  the  suit,  or  told  a  man  that  he  had  a  good  cause  of  action,  that  he 
would  be  a  fool  if  he  did  not  prosecute  it,  or  though  he  promoted  by  more  substantial 
assistance.  It  will  not  make  him  liable  in  the  expenses  of  the  suit,  that,  while  he  does 
both  of  these  things,  he  shall  have  some  ultimate  consequent  benefit  in  the  issue 
of  that  suit.  But  when  you  go  a  step  further,  and  find  a  party  with  a  direct  interest 
in  the  subject-matter  of  the  litigation,  and  through  that  interest  master  of  the 
litigation,  having  the  control  and  direction  of  the  suit,  with  power  to  retard  it 
or  push  it  on,  or  put  an  end  to  it  altogether,  then  you  have  a  proper  character  of 
dominus  litis" 

Nothing  could  more  precisely  describe  the  position  of  the  seventeen  committee 
men  than  the  last  sentence  which  I  have  read.  They  are  the  true  domini  litis, 
and  are  therefore,  in  my  opinion,  bound  to  come  forward.  I  am  confirmed  in 
this  view  by  the  opinion  of  Lord  Deas  in  the  case  of  Jenkins. 

[1070]  "If »"  said  his  Lordship,  "  we  could  ascertain  the  names  and  designations 
of  the  individuals  standing  behind,  for  whose  behoof  this  action  is  in  course  of  being 
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tried,  it  would  be  quite  according  to  our  ordinary  practice  to  appoint  these  par- 
ties to  sist  themselves  as  pursuers  in  the  action,  and  to  consider  what  the  conse- 
quences ought  to  be  on  the  fate  of  the  action,  if  they  did  not  do  so."  He  goes  on 
to  say,  that  in  the  particular  case  before  him  it  was  impossible  to  ascertain  who 
those  parties  were,  and  therefore,  concurring  with  the  other  Judges,  he  adopts 
what  he  says  is  the  only  alternative — viz.  to  appoint  the  nominal  pursuers  to  find 
caution  for  expenses.  Whether  that  was  or  was  not  a  stretch  of  authority  on  the 
part  of  the  Court  it  is  not  necessary  for  me  to  inquire  ;  but  the  diflSculty  which 
alone  prevented  Lord  Deas  from  requiring  the  true  pursuers  to  sist  themselves 
according  to  what  he  calls  "  our  ordinary  practice,"  viz.  that  they  could  not  be 
ascertained,  does  not  exist  here,  because,  if  there  is  one  thing  certain,  it  is  that  the 
true  pursuers  of  this  action  are,  as  I  have  already  said,  the  seventeen  committee 
men.     On  these  grounds  I  dissent  from  the  judgment  now  to  be  pronounced. 

As  I  have  referred,  by  way  of  illustration,  to  Jenkins's  case,  I  think  it  right 
to  say  that  I  do  not,  any  more  than  your  Lordships,  consider  that  case  to  rule  the 
present. 

This  interlocutor  was  pronounced  : — "  Recall  the  interlocutor  appealed  from  : 
Sustain  the  appeal :  Find  that  the  facts  alleged  in  support  of  the  second  and  third 
pleas  in  law  stated  for  the  defenders  are  not  substantiated  by  the  proof :  Remit 
to  the  Sheriff  to  proceed  with  the  cause,  and  decern  :  Find  the  appellants  entitled 
to  expenses  in  this  Court,  reserving  all  other  questions  of  expenses,  and  remit,"  &c. 
D.  Crawford  &  J.  Y.  Guthrie,  S.S.C— Maconochie  &  Hake,  W.S.— Agents. 

[Referred  to,  Fraser  r.  Malloch,  1806,  23  R.  619.] 


No.  207.  VIII.  Macpherson,  1070.     19  July  1870.    2d  Div.— I. 

Alexander  Weir,  Petitioner.— iVei»y. 
Mrs.  Susan  Barker  or  Otpo  and  Others,  Respondents.— Paiexi?a/t. 

Inhibition — Recall — Declarator — Competency. — Held  that  it  is  not  competent 
to  use  inhibition  on  the  dependence  of  an  action  of  declarator  containing  no 
petitory  conclusions  except  for  expenses. 

This  petition  was  presented  by  Alexander  Weir,  joiner  in  Sanquhar,  for  the 
recall  of  an  inhibition  used  on  the  dependence  of  an  action  by  Mrs.  Susan  Barker 
or  Otto,  and  Others,  brought  against  him,  concluding  for  declarator  that  a  certain 
line  was  the  boundary  between  their  conterminous  properties,  and  for  expenses. 

The  petitioner  argued,  that  the  inhibition,  besides  being  nimious  and  oppressive, 
was  incompetent,  as  there  was  no  conclusion  for  a  pecuniary  claim  or  implement 
of  an  obligation. 

The  respondents  replied,  that  the  inhibition  was  valid  in  security  of  the  expenses 
concluded  for.* 

.  Lord  Justice-Clerk. — This  case  is  a  pure  and  simple  action  of  declarator  of 
property.  There  is  nothing  concluded  for  which  the  defender  is  called  upon  either 
to  ao  or  to  pay.  The  only  petitory  conclusion  is  the  ordinary  one  for  expenses. 
The  question  is,  whether  inhibition  is  competent  on  such  a  summons.  1  think 
most  certainly  not.  The  action  is  a  purely  declaratory  action.  The  conclusions 
in  such  an  action  cannot  possibly  be  secured  by  inhibition  ;  and  if  they  cannot, 
that  diligence  is  entirely  incompetent.  If  the  proper  conclusions  of  the  action 
will  not  warrant  diligence  on  the  dependence,  it  is  impos-£l071]-sible  to  argue  that 
inhibition  for  possible  expenses  to  be  given  at  some  future  time  is  competent.  Had 
I  not  been  clear  on  the  incompetency  of  the  inhibition,  I  should  still  have  been 
quite  clear  as  to  the  injustice  and  nimiousness  of  the  proceeding. 

There  was  in  the  Sheriff-court  a  possessory  action,  in  which  the  question  of 
property  was  incidentally  raised.    That  action  the  pursuer  of  the  present  declarator 

*  Wilkie  V.  Tweeddale,  Feb.  25,  1815.  F.  C. 
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lost.  Slie  then  comes  forward  and  raises  in  this  Court  an  action  declaratory  of 
the  property,  that  property  being  a  mere  strip  of  debateable  ground  between  two 
larger  properties,  and  on  the  dependence  of  that  declarator  she  takes  out  inhibition 
against  the  defender.  Knowing  the  serious  nature  of  the  diUgence  of  inhibition 
— the  serious  inconvenience  to  the  person  inhibited — and  the  circumstances  under 
which  inhibition  was  raised,  I  am  of  opinion  that  the  pursuer's  proceedings,  even 
if  otherwise  competent,  were  most  oppressive  and  nimious,  and,  in  the  discretionary 
power  of  the  Court,  1  would  have  been  ready  to  recall  the  diligence. 

I  should  like,  in  conclusion,  to  make  it  thoroughly  understood  that  I  only  intend 
my  judgment  to  decide  this  much :  that  when  the  nature  of  the  claim  in  the  summons 
will  not  allow  of  inhibition  on  the  dependence,  then  inhibition  for  the  expenses 
only  is  incompetent.  I  do  not  mean  to  say  that  where  inhibition  is  otherwise  com- 
petent, it  will  not  also  cover  the  expenses  where  such  are  found  due. 

Lord  Cowan. — The  Court  will  not  interfere  with  diligence  duly  executed,  even 
when  used  on  the  dependence  of  an  action,  except  when  it  has  been  incompetently, 
or  nimiously  and  oppressively  resorted  to.  Here  inhibition  has  been  used  in  very 
unusual  circumstances.  The  question  between  the  parties  is,  whether  a  stripe 
of  ground  which  lies  between  their  respective  possessions  belongs  to  the  one  or 
the  other  property.  The  petitioner  having  succeeded  in  the  possessory  action, 
the  responaent  has  instituted  a  declaratory  action  in  this  Court  to  have  it  found 
that  the  ground  is  within  her  boundaries,  and  not  the  petitioner's.  And  on  this 
libelled  summons  this  inhibition  has  been  raised.  There  are  no  petitory  conclusions 
whatever  under  which  any  decree  can  be  obtained,  with  the  exception  of  the  con- 
clusion for  expenses. 

I  never  saw  or  heard  of  such  diligence  being  used  before,  in  circumstances  like 
the  present,  and  I  think  that  inhibition  was  quite  incompetent.  The  action  is 
not  of  a  nature  to  justify  it,  and  it  could  not  be  raised  for  security,  probable  or 
possible  decree  being  obtained  for  expenses  merely.  The  case  of  Wilkie  was  men- 
tioned by  the  pursuer,  as  authorising  her  proceeding?.  I  have  that  case  before 
me,  and  find  that  Wilkie  did  not  inhibit  on  the  dependence,  and  could  not,  as  he 
was  defender,  nor  did  he  inhibit  for  future  and  possible  expenses.  On  the  con- 
trary, he  had  got  his  expenses  decerned  for,  but  the  account  required  to  be  audited 
and  modified,  and  pending  modification  thereof  he  apphed  by  bill  to  the  Lord 
Ordinary  for  inhibition,  because  of  the  pursuer  being  able  to  divest  himself  of  his 
property,  for  the  purpose  of  avoiding  the  decree.  It  was  on  such  an  application 
that  the  Lords  granted  warrant.  But  that  was  a  very  different  matter  from  the 
present.  The  idea  of  using  such  diligence  on  the  dependence,  when  the  debt  is 
not  yet  in  existence,  where  it  is  neither  in  being,  nor  even  properly  in  contingency, 
is  one  for  which  there  is  no  authority  or  precedent,  and  which  ought  not  to  be 
sanctioned.  I  may  only  further  state,  that  1  agree  with  every  word  that  has  fallen 
from  your  Lordship  as  to  the  nimiousness  and  oppressiveness  of  the  proceeding 
on  the  part  of  the  pursuer,  and  that  on  this  ground  also,  although  the  incom- 
petency had  been  less  doubtful,  the  inhibition  ought  to  be  recalled. 

To  prevent  misunderstanding,  it  is  proper  to  add,  that  I  do  not  mean  to  say 
that  if  the  pursuer  does  succeed  in  course  of  the  action  in  getting  a  decree  for  ex- 
penses, so  as  to  bring  herself  within  the  principle  of  the  case  of  Wilkie,  she  may  not 
come  forward  and  secure  them  by  asking  for  inhibition.  I  only  mean  to  say  that 
in  initio  litis  she  cannot  competently  do  so. 

Lord  Benholme. — I  entirely  concur.  The  respondents'  counsel  says  that  the 
[1072]  thing  has  been  often  done,  but  he  has  produced  no  authority  (for  Wilkie  s 
case,  as  has  been  explained,  is  quite  different),  and  he  has  not  made  out  on  principle 
that  the  thing  should  be  done.  But  even  if  I  thought  the  diligence  competent, 
I  could  have  had  no  difficulty  in  recalling  it  as  nimious. 

Lord  Neaves. — I  concur,  on  both  grounds. 

The  Court  granted  the  prayer  of  the  petition. 

Robert  Finlay,  S.S.C— James  Somerville,  S.S.C— Agents* 

[Principle  applied,  Stafford  v.  M*Laurin,  1875,  3  R.  148.] 
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No.  208.  VIII.    Macpherson,    1072.     19  July   1870.    Teind    Court.— 

Teind  Clerk. 

Earl  of  Mansfield,  Pursuer.— Mars/uzM. 
Rev.  W.  M.  S.  Hamilton  (Minister  of  St.  Martins)  and  Others, 

Defenders. — Wa  teon — TTiiiTieaT. 

Teinds — Approbation. — Held  competent  in  a  process  of  approbation  of  a  sub- 
valuation  to  inquire  what  lands  were  valued  by  the  Sub-commissioners  under  a 
particular  name. 

In  1635  the  Sub-commissioners  for  the  Presbytery  of  Perth  valued  the  stock 
and  teind  of  the  whole  lands  within  the  parish  of  St.  Martins.  Their  report,  inter 
alia,  bore,  that  "  the  town  and  lands  of  Byres,  with  the  pertinents  lyand  in  the  said 
parochine,  pertaining  heritably  to  Patrick  Inglis  of  Byres,  occupiet  by  himself, 
has  payit  before,  is  worth  presentlie,  and  may  pay  in  time  coming  of  constant  zeirly 
rent  in  stock  and  teind,  fvve  chalderis  victual,  twa  part  meal,  thrid  part  bear,  and 
thrie  punds  vicarage."  These  lands  were  acquired  in  1802  by  an  ancestor  of  the 
present  Earl  of  Mansfield,  who  now  brought  this  process  of  approbation.  It  was 
alleged  that  at  a  very  early  period,  and  long  before  1635,  part  of  the  lands  of  Byres 
was  known  as  Dirragemuir,  and  that  a  pendicle  of  the  lands  was  known  as  Rannie- 
whistle.  Neither  of  these  subjects  was  mentioned  by  name  in  the  sub- valuation, 
and  it  was  only  at  a  recent  period  that  they  were  introduced  into  the  titles  of  the 
estate  of  Byres.  The  summons  sought  to  have  the  report  approved  by  the  Court 
in  so  far  as  concerned  "  the  pursuer's  lands  of  Byres  and  Dirragemuir,  compre- 
hending Ranniewhistle,  with  the  manor-place  of  Byres,  with  the  teind  sheaves  and 
pertinents  of  the  said  lands." 

Defences  were  lodged  for  the  minister  of  the  parish  and  for  the  Crown.  Besides 
stating  a  plea  of  dereliction,  which  was  ultimately  repelled,  the  defenders  took  the 
objection  that  it  was  not  competent,  in  a  process  of  approbation,  to  declare  that  the 
sub-valuation  applied  to  lands  not  specified  by  name  in  the  report  of  the  Sub- 
commissioners,  and  that "  the  pursuer  was  not  entitled  to  any  decree  in  this  process 
beyond  a  simple  approbation  of  the  report  of  the  Sub-commissioners  in  the  terms 
of  the  report. 

After  hearing  parties,  the  Court  unanimously  repelled  this  objection,  holding 
it  to  be  both  competent  and  reasonable,  in  a  decree  of  approbation  of  a  sub- valuation, 
to  enumerate  the  particular  lands  which  could  be  shewn  to  have  been  valued  under 
a  generic  name. 

The  defenders  afterwards  admitted,  what  they  had  at  first  disputed,  that  the 
lands  mentioned  in  the  summons  were  identical  with  those  valued  by  the  Sub- 
commissioners  under  the  name  of  Byres ;  and  the  Court  ultimately  gave  decree 
as  concluded  for,  finding  the  minister  and  the  Crown  liable  in  the  expenses  caused 
by  their  opposition. 

Tods,  Murray,  &  Jamieson,  W.S.— W.  H.  Sands,  W.S.— Agents. 


No.   209.  VIII.  Macpherson,   1073.     20  July   1870.     1st  Div.— Lord 

Jerviswoode,  B. 

Archibald  Cuthbertson,  VxirsuQw— Watson— Johnatone. 
John  Lowes,  Deleuder.—Marsluill—Strackan. 

Sale — Pactum  illicitum — Weights  and  Measures  Acts  (5  Geo.  IV.  cap.  74,  sec.  15, 
and  5  c&  6  Gvl,  I V,  cap,  63,  sec.  6). — The  purchaser  of  potatoes  sold  by  the  Scots 
acre  obtained  delivery,  but  refused  payment  of  the  price  on  the  ground  that  the 
contract  was  null  and  void  under  the  Weights  and  Measures  Acts.    Held  that, 
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although  the  Court  could  not  enforce  the  contract,  the  seller  was  entitled^to 
recover  the  market  value  of  the  potatoes  as  at  the  date  of  delivery. 

By  written  agreement,  dated  20th  September  1869,  Cuthbertson  sold  to  Lowes 
two  fields  of  potatoes,  at  the  price  of  £24  per  Scots  acre,  with  this  stipulation,  that 
Lowes  was  to  pay  a  proportionately  increased  price,  if  more  was  given  for  potatoes 
in  East  Lothian  between  the  date  of  the  agreement  and  the  30th  of  October  1869, 
by  which  time  he  undertook  to  remove  those  which  he  had  purchased. 

Lowes  obtained  delivery  of  the  potatoes,  which  he  uplifted  within  the  time 
specified,  and  paid  £600  to  account  of  the  contract  price  ;  but  a  dispute  having  arisen 
OS  to  the  selling  price  in  East  Lothian  between  20th  September  and  30th  October 
1869,  he  withheld  the  balance,  and  the  present  action  was  raised  concluding  for 
payment  of  £402,  16s.  6d.  as  the  amount  thereof  in  terms  of  the  agreement ;  or 
alternatively  for  payment  merely  of  that  sum  without  reference  to  the  agreement. 

In  his  condescendence  the  pursuer,  after  setting  forth  the  terms  of  the  agreement 
libelled,  averred,  that  irrespective  thereof  the  market  price  or  value  of  the  potatoes 
sold  was  greater  than  the  contract  price,  so  that  upon  this  footing  the  balance  due 
by  the  defender,  after  deducting  the  sum  paid  to  account,  would  amount  to  more 
than  the  £402,  16s.  6d.  concluded  for  in  the  summons. 

The  defender  averred  (Art.  7), — "  By  the  statutes  5  Geo.  IV.  cap.  74,  and  5  &  G 
Will.  IV.  cap.  63,  or  one  or  more  of  them,  all  local  or  customary  measures  were 
abolished,  and  all  contracts  by  any  such  measures  were  declared  null  and  void. 
Under  these  statutes,  or  one  or  more  of  them,  the  foresaid  contract  between  the 
pursuer  and  defender  by  the  Scotch  acre  is  null  and  void,  and  whoUy  illegal." 

The  pursuer  pleaded  ; — That  the  defender  having  purchased  and  received 
delivery  of  the  potatoes  in  terms  of  the  contract,  was  liable  for  the  balance  of  the 
price  stipulated,  or  alternatively  for  the  market  price  or  value. 

The  defender  pleaded  ; — (2)  The  contract  between  the  pursuer  and  the  defender 
for  the  sale  of  the  potatoes  libelled  on  having  been  made  by  local  or  customary 
measure,  and  not  by  imperial  measure,  in  contravention  of  the  said  statutes,  or  one 
or  other  of  them,  the  same  is  null  and  void,  and  cannot  be  enforced  to  any  extent 
or  effect  whatever. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds  that,  in  the  month 
of  September  1869,  the  defender  agreed  with  the  pursuer  to  purchase  from  the 
latter  the  potatoes  in  two  fields  on  the  farm  of  Greendykes,  then  occupied  by  the 
pursuer,  at  the  price  of  £24  per  Scotch  acre,  with  a  farther  provision  to  the  effect 
that,  in  a  certain  contingency,  he  would  give  more  for  the  potatoes  :  Finds  it 
admitted,  on  the  part  of  the  defender,  that  he  uplifted  and  removed  the  foresaid 
potatoes  from  the  said  farm,  and  that  he  has  since  disposed  of  the  same  :  Finds  that 
the  defender  has  not  made  payment  to  the  pursuer  of  the  foresaid  stated  price  of 
the  potatoes,  and  maintains,  in  the  present  process,  that  in  respect  of  the  provisions 
of  the  statutes  set  forth  in  the  7th  statement  of  facts,  and  referred  to  in  the  second 
plea  in  law  on  his  behalf,  the  contract  under  which  he  purchased  the  potatoes  cannot 
be  enforced  by  the  pursuer  :  Finds,  as  matter  of  law,  that  the  said  contract  having 
been  entered  into  in  the  terms  afore-[1074]-said,  is  struck  at  by  the  provisions  of 
the  foresaid  statutes,  and  cannot  be  enforced  as  such  by  the  pursuer  in  this  action ; 
but  finds  that  the  defender  was  not  entitled  to  retain  possession  of  the  said  potatoes 
otherwise  than  subject  to  liability  to  account  to  the  pursuer  for  the  just  value 
thereof  as  at  the  date  or  dates  when  he  removed  the  same  from  the  fields  then  in 
the  possession  of  the  pursuer,  and  in  which  they  were  grown  ;  and  with  reference 
to  the  preceding  findings,  appoints  the  cause  to  be  enrolled,  so  that  parties  may 
be  heard  as  to  the  course  of  further  procedure  in  the  cause ;  reserving  mean- 
while the  matter  of  expenses."  * 

*  "  Note. — The  terms  of  the  statutes  founded  on  by  the  defender,  and  the  ap- 
plication of  their  provisions  to  such  a  matter  as  that  with  which  the  Lord  Ordinary 
is  here  called  upon  to  deal,  are  strongly  illustrated  by  the  case  of  Alexander  v. 
M'Gregor,  June  24,  1845,  7  D.  915  ;  and,  indeed,  the  enactments  themselves  are 
so  framed  as  to  leave,  in  the  Lord  Ordinary's  opinion,  no  room  for  doubt  as  to  their 
stringent  character  ;  but  it  is  not  less  clear  that,  while,  as  the  Lord  Ordinary  thinks, 
the  original  contract  cannot  be  here  enforced,  the  defender  is  bound  to  pay  a  just 
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The  defender  reclaimed,  and  argued; — (1)  That  he  was  not  Uable  for  the  alleged 
balance  of  the  contract  price  of  the  potatoes  in  question,  in  respect  that  the  pre- 
tended contract  was  illegal,  and  could  not  be  enforced ;  *  (2)  he  was  not  bound  for 
the  market  price  or  value  of  the  potatoes,  not  having  entered  into  any  contract 
of  sale  with  the  pursuer  binding  him  to  pay  such  market  price  or  value.  The 
action,  therefore,  should  be  dismissed. 

At  advising, — 

Lord  President. — In  disposing  of  this  case  it  is  necessary  to  distinguish  it  from 
some  of  those  which  were  cited  to  us  in  the  course  of  the  ar^ment. 

In  the  first  place,  where  the  Legislature  has  imposed  tne  penalty  of  forfeiture 
of  goods  which  are  the  subject  of  a  prohibited  contract,  there  can  be  no  doubt 
that  the  loss  falls  upon  one  of  the  parties  only,  but  then  the  other  is  not  allowed 
to  retain  or  resume  possession  of  the  goods  forfeited,  for  in  such  a  case  they  belong 
to  the  Crown. 

Again,  it  is  quite  clear  that  whatever  may  be  the  result  as  affecting  the  parties, 
a  court  of  law  cannot  entertain  an  action  for  implement  of  a  contract  which  the 
Legislature  has  expressly  declared  to  be  illegal,  for  the  Court  can  do  nothing  con- 
trary to  the  clear  terms  or  necessary  implication  of  an  Act  of  Parliament. 

There  is  another  class  of  cases,  those  in  which  statutory  enactments  have  been 
formed  for  the  protection  of  purchasers  against  the  frauds  of  traders,  and  in  these 
cases  the  statutory  penalty  being  directed  against  one  of  the  parties  only  for  the 
protection  of  the  other,  he  alone  must  suffer  the  consequences  of  a  breach  of  the 
enactment. 

In  the  present  instance,  however,  the  statutes  founded  upon  by  the  defender 
are  directed  against  both  of  the  parties — the  buyer  is  equally  prohibited  with  the 
seller ;  and  the  prohibition,  or  statutory  nullity  of  the  agreement  is  obviously  not 
designed  for  the  protection  of  either  of  them,  but  to  enforce  a  measure  of  public 
policy. 

But,  my  Lords,  if  the  defender's  contention  were  well  founded,  one  of  the  parties 
would  make  a  large  gain  at  the  expense  of  the  other,  upon  whom  the  whole  loss 
would  fall.  The  defender  seeks  to  retain  the  pursuer's  potatoes  without  paying 
anything  for  them,  on  the  ground  that  the  Court  cannot  take  cognisance  of 
an  agreement  which  by  the  statutes  is  declared  to  be  null  and  void.  [1075]  1 
cannot  readily  yield  assent  to  a  proposition  which  would  be  productive  of  a  result 
so  inequitable,  and  I  am  of  opinion  tnat  we  are  not  constrained  to  do  so.  No  doubt 
the  Court  cannot  enforce  performance  of  an  illegal  contract,  and  in  turpi  causa  melior 
est  conditio  possidentis,  but  there  is  no  turpitude  in  a  man  selling  his  potatoes  by 
the]Scotch  and  not  by  the  imperial  acre ;  and  although  he  cannot  sue  for  implement 
of  such  a  contract,  I  know  of  no  authority,  in  the  absence  of  turpis  causa,  to  prevent 
the  pursuer  from  recovering  the  market  value  of  the  potatoes,  at  the  date  when  they 
were  delivered  to  the  defender.  That  is  not  suing  upon  the  contract ;  and  I  am  of 
opinion,  therefore,  that  we  should  adhere  to  the  Lord  Ordinary's  interlocutor. 

The  other  Judges  concurred. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 

SooTT,  Bruce,  &  Glover,  W.S.— James  S.  Mack,  S.S.C— Agents. 

value  for  the  potatoes  as  at  the  date  or  dates  when  he  removed  them  from  the 
ground.  That,  in  the  Lord  Ordinary's  view,  is  a  matter  for  proof,  and  it  does  not 
appear  to  him  that  he  is  called  upon  now  to  specify  any  special  mode  of  ascertaining 
such  value  otherwise  than  by  proof." 

*  Alexander  v,  M'Gregor,  1845,  7  D.  915 ;  Handyside  v.  Pringle,  &c.,  July  18, 
1863,  ante,  vol.  i.  1154  ;  Bartlett  v,  Vinor,  Carthew's  Rep.  251  ;  Law  v.  Hodson, 
1809,  11  East,  299  ;  Cundell  v.  Dawson,  17  L.  J.  Com.  PI.  311  ;  Little  r.  Poole, 
9  B.  and  G.  192  ;  Tyson  v.  Thomas,  M*L.  and  Y.  119. 
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No.  210.  YIII.  Macpherson,  1075.     20  July  1870.*     Ist  Div.— Lord 

Jerviswoode,  B. 

William  R.  D.  Scxyrr  Glkndonwyn  and  his  CintATOR,  Pursuers.— 

Watson — Keir, 
Sm  Robert  Glendonwtk  Gordon,  Bart.,  and  Others,  Defeaders,— 

Sd.-Gen,  Clark-- Asher, 

Entail — Institute — Fettering  Clauses — General  Disposition. — A  lady  in  pofisession 
of  an  entailed  estate  to  wliich  she  had  succeeded  as  institute,  executed  a  dis- 

{)08ition  and  settlement  whereby  she  conveyed  to  a  nephew  (1)  in  general  t«rms 
ler  whole  estates,  heritable  and  moveable ;  and  (2)  "  without  prejudice  tx)  the 
said  generality,"  certain  lands  of  which  she  was  fee-simple  proprietrix.  Aft«r 
her  death,  it  was  ascertained  that  the  fettering  clauses  of  the  entail  were  direct-ed 
merely  against  "  the  heirs  of  entail  or  substitutes  "  therein  mentioned,  and  an 
action  was  raised  by  her  disponee  to  have  it  declared  that,  as  institute,  she  was 
not  bound  by  the  fetters,  but  was  absolute  fiar  of  the  entailed  estate,  and  that 
the  same  was  carried  to  him  by  the  general  conveyance  in  her  disposition  and  settle- 
ment. Held  {rev,  judgment  of  Lord  Jerviswoode),  that  the  general  conveyance 
in  the  settlement  did  not  carry  the  entailed  lands,  as  it  had  not  been  established 
that  the  granter  either  knew  of  the  defect  in  the  entail,  or  intended  to  evacuate 
the  destination  therein. 
Proof — Competency. — Held  that  probative  deeds  executed  by  the  granter  of  a 
general  mortis  causa  disposition,  after  the  date  thereof,  were  admissible  as 
evidence  to  shew  that  the  granter  did  not  intend  to  include  an  entailed  estate  in 
the  general  conveyance.  Question  as  to  the  admissibility  for  the  same  purpose 
of  letters  written  by  the  granter  of  the  general  disposition. 

William  Glendonwyn,  proprietor  of  the  estate  of  Parton,  in  the  ste warty  of 
Kirkcudbright,  had  three  daughters,  viz.  (1)  Mary  Lucy  Elijsabeth,  married  to 
Sir  James  Gordon  of  Letterfourie ;  (2)  Xaveria,  who  was  never  married ;  and 
(3)  Ismene,  who  was  married  to  Mr.  William  Scott. 

In  1809  William  Glendonwyn  sold  his  estates  to  his  son-in-law,  Mr.  Sc^tt,  but 
after  his  death,  which  happened  shortly  afterwards,  his  daughter.  Lady  Gordon, 
brought  an  action  to  reduce  the  sale,  in  which,  however,  she  proved  unsuccessful. 
Mr.  Scott's  affairs  subsequently  became  sreatly  embarrassed,  and  the  estate  of 
Parton  was  brought  to  a  judicial  sale,  in  three  lots,  viz.  (1)  the  lands  of  Cowgarth 
and  others ;  (2)  Parton  Place ;  (3)  Boreland.  The  first  of  these  lots  was  purchased 
by  Mr.  Frederick  Maxwell,  who  was  married  to  a  sister  of  Mr.  William  Glendonwyn ; 
and  the  second  and  third  lots  were  acquired  by  Miss  Xaveria  Glendonwyn. 

In  1821  Mr.  Frederick  Maxwell  executed  a  deed  of  entail,  recorded  in  1824, 
whereby  "  for  certain  good  causes  and  considerations,  in  the  event  of  my  decease 
without  heirs  of  my  own  body,"  he  conveyed  the  lands  of  [1076]  Cowgarth  and 
others,  which  he  had  acquired  at  the  judicial  sale  of  the  Parton  estate,  and  also 
certain  other  lands  which  he  had  purchased  subsequently,  "  to  and  in  favour  of 
Agnes  Glendonwyn  or  Maxwell,  my  wife,  in  liferent,  during  all  the  days  of  her 
life,  and,  after  her  decease,  to  Xaveria  Glendonwyn,  second  daughter  of  the  deceased 
William  Glendonwyn  of  Parton,  and  the  heirs  whatsoever  of  her  body,  whom  failing, 
to  the  second  son  of  Sir  James  Gordon  of  Letterfourie,  Baronet,  by  Dame  Mary 
Lucy  Elizabeth  Glendonwyn,  his  spouse,  and  the  heirs  whatsoever  of  his  body, 
whom  failing,  to  the  next  immediate  younger  sons  of  the  said  Sir  James  Grordon 
and  his  said  wife,  in  their  order  of  seniority,  and  the  respective  heirs  whatsoever 
of  their  bodies  ;  whom  failing,  to  the  daughters  of  the  said  Sir  James  Gordon  and 
his  said  wife,  according  to  their  seniority,  the  eldest  always  succeeding  in  their 
order,  and  the  heirs  whatsoever  of  their  bodies ;  whom  failing,  to  Ismene  Mag- 
dalena  Glendonwyn  or  Scott,  spouse  of  William  Scott,  Esquire,  late  of  Parton, 
and  the  heirs  whatsoever  of  her  body  ;  whom  failing,"  &c. 

The  first  condition  of  the  entail  immediately  followed  the  destination,  and  was 

^Decided  July  19,  1870. 
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in  these  terms, — "  That  the  said  Xaveria  Glendonwyn,  and  the  whole  heirs  of  entail 
and  substitutes  above  written,  shall  be  bound  and  obliged  to  bear  and  retain  the 
surname  of  Glendonwyn,  after  their  obtaining  possession  of  the  said  lands  and 
estate,  in  virtue  hereof,  along  with  their  other  surname,  arms,  and  designation. '* 

This  condition  was  followed  by  others,  and  by  prohibitory,  irritant,  and  resolutive 
clauses,  all  of  which  were  throughout  made  binding  "  upon  the  heirs  of  entail  or 
substitutes  above  specified."  The  deed  contained  a  procuratory  for  resigning  the 
lands  thereby  conveyed  into  the  hands  of  the  superiors,  of  whom  the  same  were 
held,  for  new  infeftment  to  be  granted  "  to  the  said  Agnes  Glendonwyn  or  Maxwell, 
in  liferent  as  aforesaid,  and  the  said  Xaveria  Glendonwyn,  and  the  other  heirs  and 
substitutes  particularly  above  mentioned  in  fee." 

The  assignation  to  the  writs  and  rents  was  in  these  terms, — "  I  hereby  make  and 
constitute  the  said  Agnes  Glendonwyn  or  Maxwell  in  liferent  during  all  the  days 
of  her  life,  and  after  her  decease,  the  other  heirs  and  substitutes  above  named, 
my  cessioners  and  assignees,  not  only  in  and  to  the  writs  and  evidents,  rights,  titles, 
and  securities  of  the  said  lands  and  others,  but  also  in  and  to  the  rents,  mails,  and 
duties  of  the  same  from  and  after  my  decease." 

By  the  precept  of  sasine  infeftment  was  directed  to  be  given  to  "  the  said  Agnes 
Glendonwyn  or  Maxwell  in  liferent,  during  all  the  days  of  her  life,  and  after  her 
decease  to  the  said  Xaveria  Glendonwyn,  and  the  other  heirs  of  entail  and  substitutes 
above  named  in  fee." 

Mr.  Maxwell,  the  entailer,  died  without  issue  in  1823.  He  was  survived  by 
his  widow,  the  Uferentrix  under  the  entail,  who  was  not  infeft,  but  possessed  the 
entailed  lands  until  1835,  when  she  died.  At  her  death  Miss  Xaveria  Glendonwyn 
entered  into  possession  of  the  estates.  She  was  infeft  in  1842,  and  possessed  the 
estates  until  her  death  in  1858. 

In  1834  Miss  Xaveria  executed  a  disposition  and  settlement,  whereby  she  conveyed 
to  her  nephew,  Frederick  James  Scott  (son  of  her  sister  Ismene),  "  AH  and  sundry 
lands  and  heritages,  debts,  heritable  and  moveable,  heirship  moveables,  and  whole 
goods  and  gear,  sums  of  money,  and  effects,  and,  in  general,  my  whole  means  and 
estate,  heritable  and  moveable,  of  whatever  nature  or  denomination,  or  wherever 
situated,  presently  belonging  or  which  shall  belong  to  me  at  the  time  of  my  death, 
with  the  whole  vouchers,  instructions,  and  conveyances  of  the  said  debts,  and  the 
writs  and  evidents  of  my  said  heritable  estate."  The  deed  then  [1077]  contained  a 
special  conveyance,  "  without  prejudice  to  the  said  generality,"  to  the  said  Frederick 
James  Scott  of  "  All  and  Whole  my  estate  of  Parton,"  setting  forth  those  parts 
of  that  estate  which  Miss  Glendonwyn  had  acquired  at  the  judicial  sale  as  above 
mentioned,  with  a  declaration  that  the  disponee  should,  as  a  condition  of  the  grant, 
assume  and  use  the  surname,  arms,  and  armorial  bearings  of  Glendonwyn  of  Parton, 
and  should  pay  all  the  granter's  debts,  &c.,  and  certain  special  legacies. 

Mr.  Frederick  James  Scott  survived  his  aunt,  and  assumed  the  surname  of 
Glendonwyn. 

In  1859  Sir  Robert  Glendonw3mi  Gordon  of  Letterfourie,  Miss  Xaveria's  nephew 
(son  of  her  eldest  sister)  and  the  person  next  called  to  the  succession  by  the  deed  of  entail 
of  1825,  expede  a  service  as  heir  of  tailzie  and  provision  to  her  in  the  entailed  estates. 

In  1860  Mr.  Frederick  James  Scott  died  intestate,  leaving  an  only  child,  William 
R.  D.  Scott  Glendonwyn,  a  minor,  who,  with  his  curator,  raised  the  present  action 
against  Sir  Robert  Glendonwyn  Gordon,  and  the  substitute  heirs  called  to  the 
sifccession  under  the  foresaid  deed  of  entail  of  1825,  concluding  to  have  it  declared 
(1)  that  the  fettering  clauses  of  the  entail  of  1823  were  not  directed  against  Miss 
Xaveria  Glendonwyn,  the  institute  or  conditional  institute,  but  only  against  the 
heirs  of  entail  or  substitutes ;  (2)  that  Miss  Glendonwyn  was  the  absolute  fiar  of 
the  estate  conveyed  by  the  entail ;  (3)  that  by  her  disposition  and  settlement  of 
1834  she  had  conveyed  the  same  to  the  pursuer's  father,  Frederick  James  Scott; 
and  (4)  that  the  estate  should  be  decerned  to  belong  to  the  pursuer,  who  was  duly 
served  nearest  and  lawful  heir  of  his  father.  The  summons  also  contained  conclusions 
for  reducing  the  service  expede  by  the  defender.  Sir  Robert  Gordon,  and  for  count 
and  reckoning. 

The  pursuer  pleaded  ; — (1)  Under  the  terms  of  the  disposition  and  deed  of  entail, 
dated  5th  March  1821,  executed  by  Frederick  Maxwell,  Esq.  of  Milnhead,  the  said 
Xaveria  Glendonwyn  was  the  institute  or  conditional  institute,  and  the  prohibitions, 
clauses  irritant  and  resolutive,  contained  in  the  said  entail,  were  not  directed  against 
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and  did  not  affect  the  said  Xaveria  Glendonwyn.  (2)  On  a  sound  construction  of  the 
said  deed  of  entail,  the  said  Xaveria  Glendonwyn  was  not  restrained  from  selling, 
alienating,  or  burdening  the  lands  therein  contained,  or  from  altering  the  order  of 
succession  thereto,  but  was  entitled  to  dispose  thereof  as  absolute  fiar.  (3)  By 
disposition  and  settlement  executed  by  the  said  Xaveria  Glendonwyn,  she  e£Eectually 
conveyed  the  whole  of  the  lands  and  others  contained  in  the  said  deed  of  entail  to 
the  said  Frederick  James  Glendonwyn,  and  he,  on  surviving  the  said  Xaveria 
Glendonwyn,  became  absolute  fiar  thereof ;  and  the  right  thereto,  and  to  the  whole 
rents  and  profits  thereof,  bygone  and  future,  is  now  vested  in  the  pursuer  in  virtue 
of  the  writs  libelled.  (4)  The  pursuer  is  entitled  to  make  up  titles  to  the  said  lands 
and  others  in  his  person,  as  absolute  and  unconditional  nar,  omni  habili  mode, 
and  to  dispose  of  the  lands  at  pleasure.  (5)  The  pursuer  is  entitled  to  reduce  and 
set  aside  the  decree  of  special  service,  and  all  other  titles  to  the  said  lands  made  up 
by  the  defender,  in  respect  the  defender  has  no  right  to  the  lands,  the  same  having 
been  validly  conveyed  by  the  said  Xaveria  Glendonwyn,  and  the  destination  thereto 
validly  evacuated. 

The  defenders  pleaded  ; — (1)  The  pursuer  has  no  title  to  sue  and  maintain  the 
present  action.  (2)  The  deceased  Miss  Xaveria  Glendonwyn  succeeded  to  and 
possessed  the  entailed  lands  and  estate  in  Question  under  and  in  virtue  of  the  dis- 
position and  deed  of  entail  executed  by  Mr.  Frederick  Maxwell,  and  the  prohibitions 
and  clauses  irritant  and  resolutive  contained  therein  were  well  and  properly  directed 
against  her  and  the  other  heirs  of  entail,  and  prevented  her  from  disponing  or 
conveying  the  [1078]  s^id  estate.  (3)  The  said  entail  being  a  valid  and  effectual 
entail  in  terms  of  the  Act  1685,  the  said  Miss  Xaveria  Glendonwyn  was  not  entitled 
to  alter  the  order  of  succession  of  the  heirs  called  to  the  lands  and  estate  therebv 
conveyed,  or  to  alienate  or  convey  the  said  lands  and  estates.  (4)  The  said  deed 
of  entail  was,  at  all  events,  a  valid  and  effectual  entail,  to  the  effect  of  excluding 
all  gratuitous  alienations  by  the  said  Xaveria  Glendonwyn.  (5)  The  deed  of  settle- 
ment said  to  have  been  executed  by  Miss  Xaveria  Glendonwyn  was  not  intended 
to  convey,  and  did  not  effectually  convey,  the  said  entailed  lands  and  estate  to  the 
disponee  named  therein.  (6)  The  said  deed  was  ineffectual  to  alter  the  order  of 
succession  contained  in  the  deed  of  entail  under  which  the  said  entailed  lands  and 
estate  were  held  by  Miss  Glendonwjrn.  (7)  The  said  Xaveria  Glendonwyn  having, 
from  the  date  of  the  entailer's  death  down  to  her  own  death,  as  well  prior  assubsequent 
to  the  date  of  her  succession  to  the  said  entailed  lands  and  estate,  understood  and 
believed  that  the  same  were  strictly  entailed,  and  that  she  was  entitled  to  succeed 
to,  and  after  her  succession  that  she  possessed  the  same  as  heiress  of  entail,  and  that 
upon  her  death  they  descended  to  the  defender,  as  next  heir  of  entail,  and  having 
throughout  her  life  dealt  with  the  same,  and  acted  and  transacted  on  that  footing, 
she  neither  conveyed  nor  intended  to  convey  the  same  by  the  disposition  and  deed 
of  settlement  executed  by  her  and  founded  on  by  the  pursuer. 

A  great  deal  of  correspondence  and  a  number  of  documents  were  product 
by  the  defenders,  with  the  object  of  shewing  that  Miss  Glendonw3mi  had  invariably 
regarded  Sir  Robert  Gordon  as  the  person  who  was  entitled  to  succeed  her  as  heir 
of  entail,  and  that  she  considered  herself  as  heiress  of  entail,  and  as  having  only  a 
life-interest  in  the  entailed  estate.  In  particular,  it  appeared  that  in  the  years 
1850, 1 851,  and  1855,  she  had  entered  into  transactions  for  borrowing  money  on  the 
security  of  the  rents  of  the  entailed  lands,  and  that  in  the  bonds  which  she  granted 
in  security  of  the  loans  she  expressly  guarded  herself  against  incurring  an  irritan6y 
by  contravening  the  prohibitions  of  the  entail.  The  terms  of  these  deeds  will  be 
found  quoted  in  the  opinion  of  the  Lord  President. 

It  also  appeared  tnat  in  1856  Miss  Glendonwyn  becamefa  party  to  a  deed  of 
translation  of  a  debt  due  by  the  entailer,  which  she  recognised  as  being  a  heritable 
burden  on  the  estate. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  Finds,  1st,  That  under 
a  sound  construction  of  the  disposition  and  deed  of  entail  dated  5th  March  1821, 
which  was  executed  by  the  deceased  Frederick  Maxwell,  and  is  set  forth  and  referred 
to  in  the  first  four  articles  of  the  revised  condescendence,  the  respective  prohibitions 
therein  contained,  against  alteration  of  the  order  of  succession,  and  against  alienation 
and  contraction  of  debt,  are  not  directed  against  or  applicable  to  Xaveria  Glendonwyn. 
who  is  named  in  the  record,  and  who  was  the  institute  in  the  fee  of  the  lands  and 
estate  disponed  under  the  said  disposition  and  deed  of  entail»  and  that  the  said  pro- 
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hibitions  are  not  so  framed  as,  in  point  of  law,  to  operate  as  effectual  prohibitions 
against,  or  as  a  bar  to,  the  exercise  by  her  of  the  ordinary  powers  of  alienation  and 
disposition  competent  to  the  proprietor  of  lands,  or  other  the  like  heritable  subjects, 
held  under  a  fee-simple  and  unlimited  title ;  2d,  That  the  defenders  have  failed  to 
prove  facts  relevant  and  sufficient  to  establish  that  it  was  not  the  intention  of  the 
said  Xaveria  Glendonwyn  to  convey  to  and  in  favour  of  the  now  deceased  Frederick 
James  Scott,  the  father  of  the  pursuer,  the  said  lands  and  estate  by  and  under  the 
disposition  and  settlement  executed  by  her,  which  is  dated  on  the  2 2d  February 
1834,  and  of  which  No.  8  of  process  is  an  extract ;  and  3dly,  With  reference  to 
the  preceding  findings,  sustains  the  [1079]  first  five  pleas  in  law  set  forth  on  the 
part  of  the  pursuer,  and  repels  the  first  seven  pleas  for  the  defenders ;  and  appoints 
the  cause  to  be  enrolled,  that  parties  may  be  heard  as  to  the  application  of  the  present 
interlocutor  to  the  conclusions  of  the  summons,  and  in  regard  to  further  procedure 
in  the  action,  reserving  meanwhile  the  matter  of  expenses."  * 

The  defenders  reclaimed,  and  argued  ; — (1)  The  fettering  clauses  of  the  entail 
were  effectually  directed  against  Miss  Glendonwyn.  She  was  called  to  the  succession, 
along  with  the  other  heirs  of  entail  and  substitutes  only  after  the  failure  of  the 
entailer  and  the  heirs  of  his  body.  She  was  neither  institute  nor  conditional  institute ; 
the  effect  of  the  entail  reserving  the  granter's  right  and  interest,  with  power  to 
alter,  was  to  constitute  him  the  institute.  The  terms  of  the  deed  were  essentially 
different  from  those  of  the  Duntreath  entail,  and  others  of  that  class,  where  there 
was  an  immediate  vesting  of  the  fee  in  the  person  who,  as  institute,  was  held  not 
to  be  bound  by  the  fetters.  Here  the  fee  was  not  immediately  conveyed  to  Miss 
Glendonwyn,  and  the  terms  of  the  procuratory  of  resignation,  and  of  the  assignation 
to  the  writs,  &c.,  and  the  precept  of  sasine,  where  Miss  Glendonwyn  was  expressly 
included  nominatim  along  with  *"  the  other  heirs  of  entail  and  substitutes  above 
named,"  &c.,  shewed  that  she  was  regarded  by  the  entailer  as  one  of  the  heirs  of 
tailzie  to  whom  the  prohibitory,  irritant,  and  resolutive  clauses  applied.     (2)  Even 

*  "  Note. — The  questions  which  are  here  raised,  and  which  have  been  discussed 
in  a  full  and  satisfactory  manner  before  the  Lord  Ordinary,  have  arisen  in  relation 
to  a  state  of  circumstances  not  of  very  common  occurrence ;  and  consequently 
the  Lord  Ordinary  cannot  say  that  the  case  is,  in  his  apprehension,  a  clear  one, 
or  that  other  views  than  those  on  which  he  has  acted  may  not  be  ultimately  and 
rightly  taken.  He  has,  however,  after  consideration,  come  to  the  conclusion  that 
the  deed  executed  by  Miss  Glendonwyn  was  framed  on  the  footing  of  conveying  to 
her  nephew,  Frederick  James  Scott,  every  right,  heritable  or  otherwise,  which  she 
herself  held ;  and  consequently,  that  if  she  was  truly  the  party  entitled  to  hold 
as  her  own  the  lands  now  in  question,  it  must  follow  that  they  formed  subjects 
falling  within  the  conveyance  by  her  in  favour  of  her  said  nephew. 

"  Now,  as  respects  the  important  question  which  seems  thus  to  lie  at  the  root 
of  the  merits  of  the  present  contention,  the  Lord  Ordinary  has  come  to  be  of  opinion 
that  Xaveria  Glendonwyn,  the  institute  (subject  to  the  liferent  of  the  entailer's 
widow),  under  the  entail  contained  in  the  deed  of  Frederick  Maxwell,  was  not  only 
not  in  point  of  law  subjected  to  or  affected  by  the  conditions,  and  the  irritant  and 
resolutive  clauses  and  obligations  which  the  entailer  provides,  and  which  he  lays 
upon  the  heirs  of  entail  as  such,  but  that  the  just  interpretation  of  the  deed  is,  that 
it  was  the  positive  intention  of  the  framer  of  it  to  exempt  Xaveria  Glendonwyn 
from  every  prohibition  and  condition,  with  the  exception  of  the  special  condition 
that  she  should  bear  and  retain  the  name  of  Glendonwyn.  On  no  other  view  does 
it  seem  possible,  in  the  Lord  Ordinary's  apprehension,  to  account  for  the  omission 
of  the  name  of  the  disponee  or  institute  in  the  entaii  from  every  prohibitory,  irritant, 
or  resolutive  clause  contained  in  the  deed,  with  the  exception  of  that  regarding 
the  obligation  to  bear  and  retain  the  name  of  Glendonwyn.  That  all  the  clauses 
of  the  deed  are  not  applicable  to  her  seems  abundantly  clear ;  and  if  she  was  in 
consequence  unfettered  as  respects  the  power  of  disposition,  the  Lord  Ordinary 
must  hold  it  to  follow — while  the  case  of  Thorns  v,  Thoms  stands  as  an  authority 
binding  upon  him,  and  probably  upon  this  Court,  provided  the  view  on  which  the 
Lord  Ordinary  has  here  proceeded  be  in  other  respects  approved — that  the  right 
which  she  herself  held  passed  under  her  deed  to  her  own  disponee,  the  father  of 
the  pursuer." 
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assuming  that  Miss  Glendonwyn  had  power  to  evacuate  the  destination  in  the 
entail,  she  neither  did  so,  nor  intended  to  do  so,  by  the  general  conveyance  in  her 
settlement.  On  the  contrary,  the  documentary  evidence  shewed  [1080]  tliat  she 
had,  down  to  the  day  of  her  death,  considered  herself  as  heiress  of  entail,  and  bound 
by  the  fetters.  The  terms  of  the  general  disposition  might  competently  be  construed 
by  the  light  of  extrinsic  evidence  ;  but  at  all  events  the  anus  was  on  the  pursuer 
of  proving  that  the  general  conveyance  carried  the  entailed  lands.* 

Argued  for  the  pursuer  ; — (1)  Miss  Glendonwyn  was  institute  or  conditional 
institute  under  the  entail,  and  being  not  an  heir  of  entail  therefore,  but  a  special 
disponee,  she  must  be  held,  on  the  authority  of  the  Duntreath  case  t  and  subsequent 
decisions,  not  to  have  been  bound  by  the  prohibitory,  irritant,  and  resolutive  clauses, 
which  applied  only  to  the  heirs  of  entail  and  substitutes.  (2)  Miss  Glendonwyn's 
general  conveyance  was  habile  in  its  terms  to  carry  the  lands  embraced  by  the  entail 
It  was  a  conveyance  of  all  that  she  had  power  to  convey.  No  doubt  it  was  followed 
by  a  special  conveyance  of  other  lands  belonging  to  the  disponer ;  but  that  was 
expressly  declared  to  be  **  without  prejudice "  to  the  preceding  generality.  The 
extrinsic  evidence  on  which  the  defenders  founded  for  the  purpose  of  shewing  that  the 
testatrix  did  not  know  that  she  had  power  to  dispose  of  the  entailed  estate  was  inad- 
missible. But  at  any  rate,  the  fact  that  at  the  date  of  the  deed  she  did  not  know  of 
what  her  property  consisted,  did  not  afiect  the  case.  Even  if  she  did  not  know  that  she 
was  not  bound  by  the  entail,  it  could  not  be  presumed  that  she  would  have  disposed 
of  the  property  otherwise  than  she  had  done  by  her  disposition  and  settlement.^ 

At  advising, — 

Lord  President. — This  is  a  case,  generally  speaking,  of  the  same  description 
as  that  of  Catton  v,  Mackenzie,  which  we  have  just  decided,  §  although  the  circum- 
stances are  quite  diflerent.  The  general  disposition  founded  on  by  the  pursuers 
was  executed  by  Miss  Xaveria  Glendonwyn  in  the  year  1834.  She  was  institute  in 
possession  under  an  entail  which  was  made  by  her  uncle  by  marriage,  Mr.  Frederick 
Maxwell,  in  the  year  1821.  It  was  contended  by  the  pursuers  that  the  fetters  of  the 
entail  do  not  apply  to  Miss  Xaveria  Glendonwyn  as  tne  institute,  and  consequently 
that  she  was  to  all  legal  effect  proprietor ;  and,  in  the  second  place,  that  being  thus 
fee-simple  proprietor  of  what  is  called  the  entailed  estate,  she  did,  by  her  general 
conveyance  in  1834,  settle  that  estate  upon  her  nephew  Frederick  James  Scott, 
who  was  the  father  of  the  present  pursuer. 

Now,  in  order  to  appreciate  the  question  raised  on  Miss  Xaveria 's  general  con- 
veyance, it  is  necessary  to  attend  to  some  circumstances  connected  with  the  family 
history.  In  the  beginning  of  the  century  a  William  Glendonwyn  was  the  proprietor 
of  the  entire  barony  of  Parton,  and  he  had  no  sons,  but  three  daughters,  the  eldest 
of  whom,  Mary,  was  married  to  Sir  James  Gordon  of  Letterfourie,  the  defender's 
father.  Xaveria  was  the  second,  of  whom  mention  has  already  been  made,  and 
who  died  unmarried  ;  and  the  third  was  Ismene,  who  was  married  to  Mr.  William 
Scott.  In  1809  William  Glendonwyn,  the  proprietor  of  the  barony  of  Parton, 
sold  that  estate  to  his  son-in-law  William  Scott,  and  there  seems  to  have  been  some 
family  misunderstanding  upon  the  subject,  or  at  [1081]  least  some  family  jealousy 
of  this  sale,  which  was  thought  not  to  be  altogether  an  honest  transaction ;  but 
an  attempt  to  reduce  the  sale  was  unsuccessful.  Afterwards,  however,  Scott  became 
bankrupt  before  he  had  paid  the  price  of  the  estate,  and  the  consequence  was  that 
the  sale  went  for  nothing,  and  the  estate  came  to  be  judicially  sold.  Upon  this 
occasion  it  was  exposed  in  lots.    There  were  three  lots  apparently, — one  called 

♦Campbell  i?.  Campbell,  1740,  Diet.  14,855— affirmed,  1  Pat.  343;  Weir  r. 
Steill,  1745,  Diet.  11,359  ;  Farquharson  v.  Farquharson,  1756,  Diet.  2290;  Hepburn 
V.  Hepburn,  1860,  22  D.  730;  Chisholm  t?.  Chisholm-Batten,  1864,  ante,  vol.  iii 
202  ;  Collow's  Trustees  v.  Connell,  1866,  ante,  vol.  iv.  465  ;  Thoms  v.  Thorns, 
1868,  ante,  vol.  vi.  704. 

tEdmonstone  v.  Edmonstone,  1760,  Diet.  4409— attirmed,  2  Pat.  255:  Well- 
wood  V.  Welhvood,  1791,  Diet.  15,463  ;  Logan  r.  Logan,  1836,  15  S.  291 — affirmed, 
M'L.  and  R.  790  ;  Steel  v.  Steel  1817,  5  Dow,  72. 

X  Hvslop  V.  Maxwell,  1834,  12  S.  413  ;  Blair  v.  Blair,  1849,  12  D.  97  ;  Duke 
of  Ham^ilton  v.  Douglas,  1762,  Diet.  4358  (4369) ;  Shaw  i?.  Forbes,  1687,  Diet.  4235. 

§  Oatton  V.  Mackenzie,  supra,  p.  1049. 
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the  Cowgartli  lot,  a  second  called  the  Parton  Place  lot,  and  a  third  called  the  Boreland 
lot.  The  Gowgarth  lot  was  purchased  by  Mr.  Frederick  Maxwell,  who  w^as  married 
to  William  Glendonwyn's  sister,  Agnes  Glendonwyn,  and  was  consequently,  as 
I  said  before,  the  uncle  by  marriage  of  Miss  Xaveria  Glendonwyn  and  her  sister. 
The  Parton  Place  lot  was  bought  at  the  judicial  sale  by  Miss  Xaveria  herself,  and 
she  subsequently  acquired  also  the  third  bt,  called  the  Boreland  lot.  Mr.  Frederick 
Maxwell  after  a  time  bought  additional  lands — to  what  extent  does  not  exactly 
appear,  but  it  seems  to  have  been  to  a  considerable  extent ;  and  after  he  had  acquired 
these  additional  lands  he  made  the  entail  in  question,  on  the  5th  of  March  1821, 
by  which  he  entailed  the  Cowgarth  lot  and  the  other  lands  which  he  had  subse- 
quently acquired.  He  had  no  family  of  his  own,  but  his  wife  was  alive,  and  therefore 
he  made  the  destination  of  the  estate  as  follows  : — Failing  issue  of  his  own  body, 
he  gave  the  estate  to  his  widow  in  liferent,  and  to  Xaveria,  and  the  heirs  whatsoever 
of  her  body,  whom  failing,  to  the  second  son  of  Sir  James  Gordon  of  Letterfourie, 
Mary  Glendonwyn's  husband,  and  the  heirs  of  his  body ;  after  him,  to  his  next 
immediate  younger  brother  and  the  heirs  of  his  body  in  the  order  of  seniority.  Then, 
failing  the  sons  of  Sir  James  Gordon,  the  estate  went  to  the  daughters  of  Sir  James 
in  their  order — the  eldest  heir-female  taking  in  preference  to  her  sisters — and  the 
heirs  of  their  body  ;  and  failing  all  the  descendants  of  Sir  James  Gordon  and  Mary 
Glendonwyn,  then  to  Ismene  Glendonwyn  and  the  heirs  of  her  body.  After  that 
there  are  some  further  substitutions,  which  it  is  needless  to  follow  out.  Now,  Miss 
Xaveria  succeeded  on  the  death  of  the  entailer,  which  occurred  in  1823  ;  but  she 
did  not  then  make  up  any  title  ;  the  widow's  liferent  subsisted  over  the  entire  estate  ; 
and  it  rather  appears  that  she  took  no  steps  towards  making  up  a  title,  even  immedi- 
ately after  the  death  of  the  liferenter,  who  died  in  1834,  for  Miss  Xaveria's  infeftment 
on  the  deed  of  entail  bears  date  in  1842.  Sir  James  Gordon,  whose  sons  were  called 
after  Miss  Xaveria  and  the  heirs  of  her  body,  had  four  sons.  His  eldest  son  being 
heir  to  Letterfourie,  was  not  called  to  the  succession  of  Parton  Place  at  all ;  but 
his  second  and  other  sons  were  called,  as  I  have  explained.  The  second  and  third 
sons  of  Sir  James  died  without  issue,  and  the  defender  was  the  fourth  son,  and 
thus  came  to  be  the  next  heir  of  entail  after  Xaveria  and  the  heirs  of  her  body.  Now, 
under  this  entail  Xaveria  possessed  the  estate  for  a  considerable  number  of  years, 
and  she  had  at  the  same  time  a  fee-simple  estate  of  her  own,  consisting  of  those 
portions  of  the  barony  of  Parton  which  she  had  bought  at  the  judicial  sale  and 
afterwards,  viz.  Parton  Place  and  Boreland  ;  and  her  nearest  relatives  were  her 
two  nephews, — the  defender,  who  was  the  son  of  Sir  James  Gordon,  and  the  person 
entitled  to  succeed  as  heir  of  tailzie  after  Miss  Xaveria  herself,  and  the  fatner  of 
the  pursuer,  Frederick  James  Scott,  who  was  the  son  of  Ismene  Glendonwyn,  the 
third  daughter  of  William  Glendonwyn.  Now,  without  inquiring  into  what  were 
the  terms  on  which  Miss  Xaveria  Glendonwyn  lived  with  these  two  nephews,  which 
would  be  travelling  out  of  the  deeds  before  us  altogether,  it  is  quite  plain  what  her 
natural  position  in  regard  to  them  was.  One  of  them — the  son  of  her  eldest  sister — 
was  the  heir  of  entail  next  after  herself  to  the  entailed  estate.  The  other  nephew 
was  a  postponed  substitute  in  the  same  destination,  but  had  no  reasonable  prospect 
of  succeeding  to  the  entailed  estate ;  and  it  is  not  disputed  that  to  that  other  nephew, 
Frederick  James  Scott,  she  left  her  fee-simple  lands.  But  then  it  is  contended 
by  Mr.  Scott's  son,  the  present  pursuer,  that  sne  not  only  by  that  deed  left  his  father 
her  unentailed  or  fee-simple  lands,  but  gave  him  the  entailed  estate  also,  by  force 
of  the  words  of  general  conveyance  contained  in  her  deed.  It  certainly  strikes 
one  as  rather  a  startling  result  that,  having  two  relatives  equally  near  to  her,  the 
one  bein^  descended  from  an  elder  sister,  and  the  other  from  a  vounger,  she  should 
give  to  the  one  nephew  the  whole  estates  which  she  possessed,  both  entailed  and 
fee-simple,  and  leave  the  other  without  [1082]  a  shilling,  although  he  was  the  heir 
next  entitled  to  succeed  under  the  destination  or  tailzie  under  which  she  herself 
held  as  institute.  But  such  undoubtedly  would  be  the  effect  of  the  construction 
which  the  pursuer  desires  to  put  on  Miss  Xaveria's  disposition  of  1834.  There  is 
not  a  great  deal  of  light  to  be  got  from  this  disposition  itself  upon  the  question  what 
was  the  intention  of  Miss  Xaveria  Glendonwyn,  but  it  is  not  immaterial  to  observe, 
and  it  is  one  of  the  points  which  distinguish  this  case  from  the  case  of  Thoms  v. 
Thoms,  that  in  this  deed  there  is  a  special  as  well  as  a  general  conveyance.  In  the 
case  of  Thoms  there  was  no  room  for  any  distinction  between  one  estate  and  another, 
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for  it  was  a  general  diflposition  only,  and  there  was  no  reason  for  saying  that  the 
granter  of  that  deed  had  any  particular  estate  in  his  mind  more  than  another,  his 
object  being  to  convey  everything  that  he  had,  whatever  that  might  be.  But  here, 
as  in  the  case  of  Catton  v.  Mackenzie,  there  is  a  disposition  of  particular  portions 
of  the  estate  belonging  to  Miss  Xaveria,  viz.  those  lands  which  she  held  in  fee-simple,— 
the  lands  of  Parton  rlace,  the  lands  of  Boreland,  and  others.  There  is  a  pomt  of 
difference  again  between  this  and  the  case  of  Catton  v.  Mackenzie,  in  so  far  as  in 
Miss  Xaveria 's  deed  the  words  of  general  conveyance  precede  the  special  conveyance, 
while  in  the  other  case  they  followed  them.  This  deed  runs  thus — "  I  give,  grant, 
assign,  and  dispone  to  and  in  favour  of  the  said  Frederick  James  Scott  and  his  heirs,"* 
&c.,  "  all  and  sundry,"  and  then  follows  the  special  conveyance  of  Parton  Place 
and  Boreland.  Now,  the  observation  which  I  made  upon  the  deed  in  the  previous 
case  of  Catton  v,  Mackenzie,  that  general  words  following  particular  words  must 
receive  a  certain  limited  interpretation,  will  hardly  apply  to  the  present  deed.  On 
the  other  hand,  it  is  impossible  to  say  that  the  occurrence  of  a  special  conveyance 
of  particular  lands  in  a  deed  of  this  kind  is  not  an  element  of  great  importance  as 
bearing  upon  the  construction  of  the  deed.  Looking  to  the  relation  in  which  the 
defender  and  the  pursuer's  father  respectively  stood  to  Miss  Xaveria  Glendonwyn, 
it  certainly  commends  itself  to  one  as  the  more  natural  and  probable  intention 
of  Miss  Xaveria  that  she  should  leave  the  fee-simple  lands  to  that  nephew  who 
stood  further  down  in  the  destination  of  the  tailzied  estate,  while  she  left  the  tailzied 
estate  itself  to  descend  according  to  the  provisions  of  the  deed  of  entail — the  other 
alternative,  that  she  meant  to  give  both  the  fee-simple  lands  and  the  entailed  estate 
to  the  one  nephew,  who  was  not  next  heir  of  tailzie,  appearing  on  the  other  hand 
to  be  unnatural,  and  therefore  improbable.  But  still,  all  this  partakes  a  little  too 
much  perhaps  of  the  nature  of  conjecture  to  limit  and  restrain  the  legal  effect  and 
construction  of  words  of  general  conveyance ;  and  if  we  were  confined  entirely  to 
a  consideration  of  the  terms  of  this  deed  itself,  coupled  with  a  consideration  of  the 
circumstances  in  which  Miss  Xaveria  stood  at  the  date  of  making  it,  and  her  relation 
to  the  parties  who  are  competitors  for  the  entailed  estate,  I  cannot  say  that  I  should 
arrive  with  any  very  great  confidence  at  the  conclusion  that  the  entailed  estate 
was  not  intended  to  be  comprehended  in  this  deed.  But  I  find  myself  relieved 
a  good  deal  from  any  difficulty  in  which  I  should  have  been  placed  had  the  case 
been  confined  to  what  I  have  now  stated,  by  some  other  proceedings  of  Miss  Xaveria 
Glendonwyn  herself.  It  is  necessary  to  be  very  careful  m  travelling  beyond  a  deed 
in  a  case  of  this  kind — to  be  sure  that  we  are  not  letting  in  incompetent  evidence 
to  fix  the  intention  of  the  maker  of  the  deed,  and  its  proper  construction.  There 
is  a  great  deal  of  evidence  brought  forward  here,  both  in  the  shape  of  letters  and 
other  documents,  which  I  think  it  would  be  very  unsafe  to  rely  upon.  A  great 
many  letters  are  quoted  on  the  record  to  which  I  shut  my  eyes  entirely,  and  I  should 
wish  it  to  be  distinctly  understood  that  my  opinion  is  not  founded  upon  any  piece 
of  evidence  except  what  I  am  going  specially  to  notice.  Miss  Xaveria  Glendonwyn, 
although  she  had  both  an  entailed  estate  and  an  unentailed  estate,  seems  to  have 
been  in  want  of  money — indeed  it  is  plain  enough  from  the  deed  to  which  I  am 
about  to  refer  that  she  was  very  urgently  in  want  of  money,  and  had  to  pay  a  very 
high  price  for  it.  We  find  that  in  the  year  1850,  for  example,  she  borrowed  from 
a  person  of  the  name  of  James  Aitken  a  sum  of  £500,  and  she  granted  in  security 
of  that  loan  an  assignation  to  a  policy  of  insurance  for  £499,  19s.,  with  an  obligation 
to  pay  the  premiums  upon  that  policy ;  and  in  [1083]  security  of  her  obligation  to 
repay  the  principal  sum  with  interest,  and  also  the  premiums  of  insurance,  she 
disponed  to  James  Aitken  and  his  foresaids,  heritably,  but  redeemably,  those  parts 
of  Parton  which  are  within  the  entail,  the  lands  of  Cowgarth,  and  the  lands  of  Kirk- 
land  of  Parton,  and  also  the  lands  of  Kerricks  and  others,  which,  though  not  part 
of  the  barony  of  Parton,  are  within  the  entail.  But  she  conveyed  these  "  always 
with  and  under  the  conditions,  provisions,  reservations,  and  clauses  prohibitory, 
irritant,  and  resolutive,  specified  and  contained  in  a  disposition  and  deed  of  entail 
dated  the  5th  of  March  1821,"  &c.,  "  in  my  favour,  dated  in  1842."  Again,  the 
very  next  year,  in  1851 ,  she  borrowed  a  sum  of  £1500  from  Major  Alexander  M'Laren, 
and  she  assigned  a  policy  of  insurance  for  the  same  amount  which  she  had  effected 
on  her  life,  the  annual  premium  of  which  was  £123,  8s.  9d.;  and  in  security  of  her 
obligations  she  infeft  Alexander  M'Laren  in  an  annuity  or  annual  rent  of  £253 
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Sterling  payable  furth  of  the  lands  of  Cowgarth,  the  lands  of  Kirkland  of  Parton, 
and  the  lands  of  Kerricks  and  others,  but  providing  "  that  as  I  hold  the  said  lands 
and  heritages  above  described  under  settlements  of  strict  entail,  whereby  I  am 
prohibited  from  alienating  and  encumbering  the  same  to  the  prejudice  of  the  subse- 
quent heirs  of  tailzie,  therefore  it  is  declared  always  by  me,  and  the  said  Major 
Alexander  M'Laren  by  acceptance  of  these  presents  hereby  asrees  for  himself  and 
his  foresaids,  that  no  adjudication,  diligence,  or  other  process  to  follow  on  the  personal 
obligations  which  I  have  come  under  for  payment  of  the  said  annuity,  mterest, 
and  penalty,  or  upon  this  ri^ht  and  security,  shall  afiect  the  said  lands  and  heritages, 
or  the  rents,  maills,  and  duties  thereof,  except  during  my  life,  nor  shall  these  presents, 
nor  any  process,  diligence,  or  execution  to  follow  hereon,  any  way  affect  the  said  lands 
and  heritages,  or  operate  to  infringe  the  right  of  any  other  person  or  persons  when 
they  succewi,  or  become  entitled  to  succeed  to  me  as  heir  of  tailzie  in  the  said  lands 
and  heritages,  except  in  so  far  as  they  may  otherwise  represent  me  ;  but  this  present 
real  security,  and  the  assignation  to  the  rents  and  duties  after  written,  and  all  process 
of  diligence  and  execution  following  upon  the  same,  or  upon  the  personal  obligation 
grant^  by  me  hereinbefore  contained,  shall,  at  and  immediately  upon  my  decease, 
become  ipso  facto  void  and  null  as  against  the  said  lands  and  heritages,  and  the 
heir  of  tailzie  succeeding  thereto."  Again,  in  1865,  Miss  Glendonwyn  borrowed 
another  sum  of  £500,  and  she  granted  a  security  for  it  in  Kke  manner  over  the 
entailed  lands ;  declaring,  "  but  as  I  hold  the  said  lands  and  others,  second,  third, 
and  fourth  above  described,  under  settlements  of  strict  entail,  whereby  I  am  pro- 
hibited from  alienating  and  encumbering  the  same  to  the  prejudice  of  the  subsequent 
heirs  of  tailzie,  it  is  hereby  specially  provided  and  declared  by  me,"  &c.,  very  much 
in  the  same  terms  as  the  last  deed  to  which  I  have  referred.  Lastly,  in  the  year 
1856,  Miss  Glendonwyn  had  occasion  to  become  a  party  to  a  transaction  in  which 
she  represented  the  heirs  of  entail  and  the  entailed  estate,  upon  occasion  of  a  trans- 
lation by  the  trustees  of  one  William  Johnstone  of  a  certain  entailer's  debt,  the 
nature  of  which  it  is  not  necessary  particularly  to  specify,  but  she  in  that  deed,  as 
heiress  of  entail  in  possession  of  the  lands  and  others  hereinbefore  conveyed,  ratifies 
and  approves  to  Dr.  Alexander  Anderson  "  and  his  foresaids  the  whole  conveyances 
and  transmissions  of  the  said  bond  and  disposition  in  liferent  and  security  herein- 
before recited,  with  this  translation  of  the  same,  and  declare  the  said  whole  writs 
to  be  good,  valid,  and  sufficient,  and  free  from  all  ground  of  challenge  or  eviction, 
or  exception  whatsoever  :  And  further,  as  heiress  of  entail  in  possession  of  the  said 
lands  and  others,  I  hereby  confess  and  admit  that  the  said  principal  sum  of  £1166, 
13s.  4rd.,  and  interest  thereof  from  and  after  15th  May  1856,  and  penalties  corre- 
sponding thereto,  as  debts  of  the  entailer,  form,  in  virtue  of  the  saicf  bond  and  dis- 
position in  liferent  and  security,  and  transmissions  thereof,  a  real  heritable  security 
over  and  upon  the  said  lands  and  others  hereinbefore  described."  Now,  this  is 
rather  a  remarkable  series  of  deeds,  and  they  suggest  various  considerations,  which 
are  certainly  unfavourable  to  the  case  of  the  pursuer.  Had  Miss  Xaveria  Glendonwyn 
been  under  the  impression  that  she,  as  institute  of  tailzie,  was  not  bound  by  the 
fetters,  it  is  not  conceivable  that  she  would  have  borrowed  money  on  such  securities 
as  these  deeds  disclose,  because  the  interest  which  she  was  made  to  [1084]  pay  for 
that  money  appears  from  some  of  these  deeds  to  be  somewhere  between  8  and 
9  per  cent.,  including  premiums  of  insurance  which  she  had  to  pay.  That  was 
borrowing  at  a  very  ruinous  rate  unquestionably ;  and  if  she  had  possessed  the 
lands  in  fee-simple,  or  could  have  dealt  with  them  as  fee-simple  lands,  she  not  only 
could  have  got  her  money  much  more  easilv,  but  she  could  have  got  it  at  half  the 
price.  That  is  perfectly  conclusive  of  her  oelief  that  she  was  not  in  a  position  to 
deal  with  the  estate  as  fee-simple.  But  further,  throughout  the  whole  course  of 
these  deeds  she  speaks  of  herself  as  heiress  of  entail,  and  not  merely  in  general  terms, 
but  as  being  so  tied  up  by  the  fetters  of  the  entail  that  she  could  not,  without  com- 
mitting an  irritancy,  grant  a  security  otherwise  than  as  a  security  to  endure  only 
for  her  own  lifetime.  And  again,  in  the  last  deed,  where  she  confirms  the  trans- 
lation of  an  entailer's  debt,  she  interposes  entirely  as  heiress  of  entail ;  she  confesses 
the  existence  of  the  debt  for  the  heirs  of  tailzie,  and  as  a  burden  upon  them,  and 
not  upon  her  own  heirs  and  successors  in  her  fee-simple  lands.  And  throughout 
the  whole  of  these  deeds  she  betrays  the  most  thorough  conviction  that  she  is  not 
in  a  condition  to  affect  the  entailed  lands  in  any  way,  except  in  so  far  as  concerns 
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her  own  lif e-intereet  as  heir  of  entail.    Now,  is  it  conceivable  that  a  lady  who  was 
convinced  of  her  fettered  condition  80  thoroughly  as  to  encounter  all  this  ruinotus 
expense,  and  at  the  same  time  to  proclaim  herself  as  a  fettered  heiress  of  entail— 
V^  is  it  conceivable  that  that  same  lady,  when  she  executed  the  deed  of  1834  containing 

the  words  of  general  conveyance  to  which  I  have  already  referred,  intended  by 
the  words  of  general  conveyance  to  dispone  gratuitouslv  the  entailed  estate  to  one 
of  her  nephews  who  was  not  entitled  to  succeed  after  her,  to  the  prejudice  of  the 
other  nephew  who  was  the  heir  entitled  to  succeed  under  the  entail  1  I  have  come 
to  the  conclusion  that  it  is  impossible  so  to  read  the  words  of  general  conveyance 
in  the  circumstances  in  which  Miss  Xaveria  was  placed,  and  therefore  it  does  not 
become  necessary  to  deal  with  the  question  which  has  been  raised  on  the  construction 
of  the  entail.  At  the  same  time,  that  question  is  not  of  the  same  kind  as  that  which 
occurred  in  the  case  of  Catton  r.  Mackenzie.  In  the  case  of  Catton  v.  Mackensie 
the  objections  to  the  entail  were  of  such  a  nature  that  they  may  hereafter  form 
the  subject  of  contention  and  litigation  between  the  heir  in  possession  and  the 
substitute ;  but  here  the  objection  to  the  entail  is  onlv  that  the  fetters  did  not  apply 
to  Xaveria  Glendonwyn,  the  institute.  There  is  no  objection  to  the  entail  otherwise, 
so  far  as  I  understand  ;  and  therefore  we  may  be  at  liberty  to  indicate  our  opinion 
upon  that  question  without  interfering  with  any  subject  of  dispute  likely  hereafter 
to  arise,  because  the  question  whether  the  fetters  apply  to  the  institute  can  never 
be  raised  again.  I  shall  only  say,  in  regard  to  that  question,  that  I  have  found 
it  impossible  to  distinguish  between  this  case  and  the  Duntreath  case ;  and  if  the 
pursuer  had  suceeeded  in  satisfying  me  that  the  entailed  lands  were  intended  to 
be  comprehended  in  Miss  Glendonwyn 's  general  conveyance,  I  should  have  held 
that  she  was  in  a  condition,  notwithstanding  the  provisions  of  the  entail,  to  deal 
with  the  estate  as  fee-simple.  There  are  points  of  difference  no  doubt — which  were 
very  well  pressed  in  the  course  of  the  argument — between  this  case  and  the  Dun- 
treath case,  but  they  are  too  thin  and  subtle,  I  think,  for  a  satisfactory  distinction  ; 
and  if  it  had  been  necessary  to  do  more  than  merely  indicate  an  opinion  on  that 
subject,  I  should  have  been  prepared  to  decide  that  the  fetters  of  this  entail  were 
not  binding  upon  the  institute.  On  the  other  ground,  however,  I  am  of  opinion 
that  the  defender  is  entitled  to  be  assoilzied. 

liORD  Deas. — In  this  case  it  appears  that  Mr.  Frederick  Maxwell  executed  the 
deed  of  entail  which  is  now  before  us  on  5th  March  1821.  Miss  Xaveria  Glen- 
donwyn was  the  institute.  The  entailer  died  in  182.3  ;  the  widow  died  in  1835; 
and  Xaveria  Glendonwyn,  who  then  came  into  the  beneficial  possession  of  the 
estate,  completed  her  feudal  title  by  infeftment  in  1842.  She  died  in  1858,  leaving 
a  disposition  and  settlement,  dated  22d  February  1834,  in  favour  of  her  nephew 
Frederick  James  Scott,  who  survived  her,  and  whose  son  now  claims  the  entailed 
estate.  Of  course  the  party  claiming  the  estate  must  make  out  two  things,  first, 
that  the  entail  is  defective  ;  and  second,  that  the  disposition  in  [1085]  his  favour 
was  intended  to  convey,  or  must  be  held  as  having  been  intended  to  convey,  that 
estate.  The  alleged  defect  in  this  entail  is  quite  different  from  the  alleged  defect 
in  the  entail  in  the  case  of  Catton  t;.  Mackenzie.  The  only  objection  stated  here 
is  that  the  fetters  of  the  entail  do  not  apply  to  Xaveria  Glendonwyn,  the  institute. 
That  question,  if  not  decided  now,  can  never  arise  for  decision  at  all ;  because  the 
alleged  power  to  deal  with  the  estate  is  a  power  in  Xaveria  Glendonwyn  only,  and 
she  being  dead  there  can  be  no  subsequent  party  with  whom  the  same  question 
can  arise,  and  therefore  there  is  no  room  for  the  same  delicacy  in  giving  our  opinion 
on  that  subject  as  there  was  in  the  case  of  Catton  t;.  Mackensie.  I  am  disposed 
to  think,  with  your  Lordship,  that  the  fetters  of  this  entail  must  be  held  not  to 
have  applied  to  the  institute.  It  is  not  quite  the  same  with  the  Duntreath  case. 
There  is  a  stronger  implication  here  that  the  entailer  considered  the  institute  to 
come  within  the  denomination  of  *"  heirs  of  entail "  than  in  the  Duntreath  case, 
and  more  particularly  that  implication  arises  here  very  strongly  from  the  terms 
of  the  procuratory  of  resignation,  and  precept  of  sasine.  It  is  very  difficult  to 
read  these  as  not  implying  that  the  entailer  so  understood  it.  But  I  think  the 
substance  of  the  decision  in  the  Duntreath  case  is,  that  no  implication  will  do  from 
other  parts  of  the  deed,  and  therefore,  if  it  were  necessary  to  decide  that  question. 
I  do  not  see  much  difficulty  in  holding  that  Miss  Xaveria  Glendonwyn  might  have 
evacuated  the  destination  in  this  entail  if  she  had  chosen  so  to  do. 
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But  the  material  question  is  whether  she  has  done  so,  and  I  am  of  opinion, 
with  your  Lordship,  that  she  has  not  evacuated  that  destination.  Upon  the  face 
of  the  deed  she  dispones  specially  certain  lands  belonging  to  her,  and  she  does  not 
specially  dispone  this  entailed  estate.  That  is  a  very  important  consideration, 
which  appe«irs  upon  the  face  of  the  deed  ;  and  having  commented  upon  that  in 
the  case  of  Catton  v.  Mackenzie  it  is  not  necessary  to  repeat  my  observations  here. 
Moreover,  upon  the  face  of  this  deed  she  takes  the  nepnew  to  whom  she  conveys 
the  special  lands  bound  to  use  the  name  and  arms  of  Glendonwyn  of  Parton — 
that  is,  the  name  and  arms  of  the  heirs  of  entail  in  the  entailed  estate  of  Parton. 
Then  she  takes  him  bound  to  pay  her  debts  and  funeral  expenses,  and  likewise 
the  legacies  which  she  might  leave  in  this  deed.  That,  I  think,  looks  very  much 
as  if  she  considered,  with  reference  to  the  estate  of  Parton,  that  it  was  to  continue 
under  the  fetters  of  the  entail.  Then  there  is  the  fact  that  she  had  two  nephews, 
an  elder  and  a  younger.  The  elder  was  the  heir  of  entail  in  the  estate  of  rarton, 
and  the  younger,  to  whom  alone  she  made  this  conveyance,  is  the  disponee  under 
the  deed.  Now,  the  fact  that  she  had  two  nephews,  though  it  does  not  appear 
on  the  face  of  the  deed,  is  unquestionably  relevant  to  be  proved  if  it  were  disputed, 
which  it  is  not.  Parole  testimony  would  be  quite  admissible  to  prove  that  fact. 
Here,  therefore,  it  appears  that  sne  had  two  nephews — that  the  eldest  is  heir  of 
entail  to  the  estate  oif  rarton, — that  she  does  not  say  anything  against  his  getting 
that  estate,  and  that  she  conveys  her  only  other  heritable  estates  specially  to  her 
other  nephew.  She  does  not  say  expressly  that  she  does  so  because  the  elder  nephew 
was  to  get  Parton,  but  I  think  we  may  draw  that  inference.  If  it  is  said  we  are 
not  to  draw  that  inference,  it  would  be  incumbent  on  the  party  maintaining  that 
to  shew  some  reason  for  supposing  that  she  intended  to  disinherit  her  elder  nephew 
and  give  her  whole  estate  to  the  younger.  No  such  reason  is  suggested.  I  do 
not  say  that  they  might  not  have  gone  further,  and  proved  the  terms  on  which 
she  was  with  these  two  nephews,  so  as  to  shew  some  decided  reason  why  she  wanted 
to  cut  o&  the  elder  of  them  altogether.     I  do  not  see  anything  against  the  con- 

fietency  of  that ;  but  be  that  as  it  may,  we  have  no  such  proof,  or  offer  of  proof, 
n  the  absence  of  any  such  allegation,  the  fair  presumption  is  that  she  had  the 
same  regard  for  the  elder  as  for  the  younger,  and  gave  the  younger  the  one  estate 
because  the  elder  was  to  get  the  other  estate.  The  position  of  the  two  nephews 
just  shews  to  my  mind  that  there  may  be  things  which  it  is  quite  competent  to  prove 
even  by  parole  testimony  in  a  case  of  this  kind ;  just  as  I  had  occasion  to  observe 
in  the  case  of  Thoms,  that  if  it  had  been  disputed  that  the  young  lady  was  the  natural 
daughter  of  Mr.  Thoms,  or  that  he  believed  her  to  be  so,  I  could  not  suppose  that 
that  was  incapable  of  being  proved  pro  ut  de  [1086]  j^Te.  I  have  no  doubt  that 
that  sort  of  fact  might  have  been  proved  in  any  way.  In  this  case  we  have  a  great 
deal  on  the  face  of  the  deed,  and  which  derives  still  more  force  when  taken  in 
connection  with  the  facts  I  have  now  alluded  to. 

But,  moreover,  we  have  here  probative  deeds,  the  terms  of  which  are  quite 
inconsistent  with  the  supposition  that  the  granter  considered  that  this  entailed 
estate  was  to  be  carried  by  her  deed  of  settlement.  The  deed  of  settlement  was 
made  in  February  1834,  and  the  bond  for  £1500  to  Major  McLaren  is  executed 
in  November  1851,  three  years  after  the  date  of  the  deed  which  is  said  to  carry 
away  the  estate,  and  that  bond  narrates  *"  that  as  I  hold  the  said  lands  and  heritages 
above  described  under  settlement  of  strict  entail,  whereby  I  am  prohibited  from 
alienating  and  encumbering  the  same  to  the  prejudice  of  the  subsequent  heirs 
of  tailzie,"  &c.  Nothing  could  be  more  explicit  than  that.  In  the  same  way  the 
bond  of  disposition  and  security  in  December  1855  sets  forth  that  the  assignation 
which  she  thereby  grants  "  shall,  at  and  immediately  upon  my  decease,  become 
ipso  facto  void  and  null  as  against  the  said  lands  and  others  second,  third,  and 
fourth  above  described,  and  the  heir  of  tailzie  succeeding  thereto,  and  the  rents 
thereof,  other  than  the  rents  which  would  belong  to  my  executors  if  they  had  not 
been  assigne)!  by  me  by  these  presents  ;  and  so  far  as  regards  the  said  lands  and 
others  second,  third,  and  fourth  before  described,  these  presents  shall  be  no  further 
binding  on  me  during  my  life-  than  is  consistent  with  the  entail  of  the  said  lands, 
so  that|no  irritancy  may  be  incurred  by  my  granting  these  presents,  or  by  any 
diligence  which  may  follow  hereon."  Then  we  have  the  deed  of  translation  of 
the  entailer's  debt  in  May  1856,  which  goes  entirely  to  support  the  same  conclusion. 
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On  the  face  of  these  deeds  it  is  quite  plain  that  she  did  Dot  consider  that  her  deed 
of  1834  had  conveyed  away  that  estate ;  it  is  exceedingly  probable  that  she  did 
not  suppose  she  had  any  power  to  convey  away  that  estate  ;  and  I  make  the  same 
observation  which  I  did  in  the  case  of  Cfatton,  that  an  heir  of  entail  in  poneaaon 
who  executes  a  trust-deed  and  settlement,  not  imagining  that  he  or  she  haiur 
power  to  deal  with  the  entailed  estate,  cannot  be  held  to  have  intended  to  evaoutd 
the  destination  of  that  estate  There  are  many  general  mortis  causa  deediof 
settlement  and  general  trust-deeds  inter  vivos,  by  heirs  of  entail  long  since  dead. 
which  might  be  put  forward  to  receive  effect  contrary  to  the  intentions  of  thegranten 
if  it  were  held  that  wherever  there  was  a  flaw  in  the  entail  which  might  hare 
enabled  the  heir  of  entail  to  convey  the  estate  by  such  general  disposition,  he 
was  to  be  held  as  having  actually  done  so. 

As  to  the  letters  founded  on  here  subsequent  to  the  deed,  from  1851  to  April 
or  May  1 858,  if  it  was  necessary  to  found  on  them,  I  am  not  prepared  to  say  that 
they  are  uot  admissible  evidence.  I  do  not  look  upon  these  letters  as  parole  testi- 
mony, or  as  the  same  with  verbal  statements  alleged  to  have  been  made  by  the 
deceased  lady  in  her  lifetime.  The  reason  why  such  statements  would  not  be  ad- 
missible evidence  is  the  danger  of  that  sort  of  evidence  misleading  us  from  the 
actual  truth.  There  is  a  risk  that  you  do  not  get  the  statements  themselves  correetiy. 
and  there  is  a  further  risk  that  statements  made  in  that  sort  of  way  may  not  hare 
been  the  deliberate  expression  of  the  views  and  intentions  of  the  party  making 
them.  That  does  not  apply  to  the  deceased's  letters  about  those  business  trans- 
actions with  anything  like  the  same  force.  I  doubt  if  it  applies  at  all  to  lettcss 
such  as  we  have  here,  written  about  transactions  which  she  was  entering  into, 
and  in  which  she  expresses  herself  just  as  clearly  as  she  does  in  the  deeds  themsehe& 
It  is  impossible  to  read  these  letters  without  seeing  that  she  went  into  these  trans- 
actions on  the  footing,  either  that  she  had  not  the  power  to  deal  with  the  entaiM 
estate,  or  that  she  did  not  intend  to  deal  with  it.  If  these  deeds  had  disappeand 
or  had  never  existed  at  all,  I  should  have  been  slow  to  come  to  the  conclusion  &at 
we  could  not  look  at  these  letters  in  a  question  of  this  kind,  as  to  whether  it  lu 
or  was  not  her  intention  by  this  deed  to  evacuate  the  entailed  destination.  I  do 
not  consider  the  decision  in  the  case  of  Thorns  to  be  an  authority  to  the  contraTj 
of  that.  There  was  a  letter  by  the  deceased  in  that  case  which  was  attempted 
to  be  founded  on  in  the  argument,  but  to  which,  I  think,  little  or  no  weight  coaU 
be  attached,  because  it  might  have  [1087]  been  written  for  a  purpose  ;  and  if  there 
was  any  ground  to  suppose  that  these  letters  were  written  to  accomplish  some 
sinister  purpose,  or  to  deceive  the  person  to  whom  they  were  addressed,  the  objo- 
tion  would  immediately  arise  that  they  were  not  reliable  evidence  of  the  view  or 
intention  of  the  writer.  I  see  nothing  of  that  kind  on  the  face  of  the  letters  here, 
or  in  the  circumstances  under  which  they  were  written.  I  had  occasion  to  refer, 
in  the  case  of  Thoms,  to  various  authorities  on  the  matter  of  the  admissibility  of 
evidence  in  questions  of  this  kind  ;  and  it  is  unnecessary  to  go  over  these  authorities 
again.  I  adhere  to  the  general  views  which  I  stated  in  the  case  of  Thoms ;  aod 
although  I  came  to  the  conclusion,  in  the  very  peculiar  circumstances  of  that  case, 
and  on  the  grounds  I  there  stated,  that  the  general  disposition  was  to  be  held  to 
convey  that  estate,  that  was  not  inconsistent  with  the  general  law  which  I  stated 
at  the  same  time,  or  with  the  general  law  as  laid  down  by  Lord  Curriehill.  With 
his  Lordship's  opinion  I  very  much  concur,  with  this  exception,  that  I  do  not  gire 
the  same  force  which  he  did  to  the  fact  of  the  title  having  been  made  up  bv  the  in- 
stitute under  the  fetters  of  the  entai ;  but  in  the  general  view  which  Lorcl  Currie- 
hill stated  with  reference  to  the  kind  pf  evidence  which  is  admissible,  I  entirely 
concur ;  and  if  there  be  any  difference  with  reference  to  that,  it  would  perhaps 
be  that  I  may  be  disposed  to  go  a  little  further  than  his  Lordship  thought  it  necessair 
to  do,  for  I  am  of  opinion  that,  in  such  a  question,  all  facts  and  circumstances  whidi 
afford  real  evidence  of  the  intention  of  the  grantor  of  the  deed  may  be  competentlr 
proved.  It  is  not,  however,  the  parole  testimony  that  proves  the  intention.  The 
object  of  the  parole  testimony,  in  so  far  as  parole  testimony  is  admissible,  is  merely 
to  prove  the  tacts  and  circumstances,  and  we  are  ourselves  to  draw  the  inference 
from  these.  For  instance,  suppose  it  was  proved  by  parole  testimony  that  this 
lady  had  two  nephews  standing  to  her  in  the  same  relation  and  position,  it  is  not 
the  parole  testimony  that  proves  the  intention ;  but  the  fact  being  proved,  ve 
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draw  the  inference.  It  is  in  that  sense  that  I  hold  parole  testimony  admissible 
in  cases  of  this  kind, — parole  testimony  to  prove  the  facts  and  circumstances  which 
are  capable  of  afEording  real  evidence  of  the  intention.  To  that  extent  I  am  of 
opinion  that  all  the  authorities  go  in  favour  of  the  admissibility  of  such  evidence ; 
and«  with  respect  to  the  onus  probandi,  I  do  not  think  there  is  much  difference 
in  the  position  of  the  party  claiming  upon  the  deed  and  of  the  party  disputing 
the  claim  upon  the  deed.  The  facts  and  circumstances  fall  to  be  ascertained ; 
and  however  the  onus  may  shift  from  one  to  the  other,  I  do  not  think  there  is  much 
difference  between  the  position  of  the  party  founding  on  the  deed,  and  the  party 
not  founding  on  the  deed,  as  respects  the  necessity  of  ascertaining  what  was  the 
intention  of  the  granter  of  the  deed.  It  is  not  going  contrary  to  the  words  of  the 
deed  to  prove  that  it  was  not  intended  to  carry  this  estate.  All  the  length  the 
law  goes  is  that  the  deed  is  habile  to  carry  right  to  the  estate  if  that  was  intended  ; 
but  the  intention  must  always  be  open  to  inquiry,  and  very  little  shifts  the  onus 
one  way  or  the  other  ;  and  the  question  whether  it  was  intended  to  be  conveyed 
or  not  is  to  be  decided  upon  the  whole  written  evidence,  and  upon  the  facts  and 
circumstances  of  real  evidence ;  upon  the  result  of  these  together  it  depends  whether 
the  estate  is  carried  by  the  deed  or  not.  It  was  on  that  footing  I  came  to  the  con- 
clusion in  the  case  of  Thoms,  with  great  difficulty,  that  the  estate  was  not  conveyed. 
On  the  same  footing  I  come  here  to  the  conclusion  that  this  estate  is  not  conveyed. 
I  should  add,  that  I  come  to  that  conclusion  altogether  apart  from  the  letters, 
which  it  is  not  necessary  to  go  upon. 

Lord  Ardmillan. — 1  am  of  opinion  that  the  objection  to  this  entail  is  good. 
I  do  not  say  that  this  is  precisely  the  case  of  Edmonstone  of  Duntreath.  It  is, 
perhaps,  in  some  respects  not  so  strong,  but  I  think  the  principles  laid  down  in 
the  case  of  Duntreath  go  to  the  entire  maintenance  of  the  judgment  which  is  now 
to  be  pronounced.  As  I  understand  that  case,  it  was  decided,  in  the  first  place, 
that  the  presumption  is  for  the  liberty  of  the  successive  owners  of  the  estate  under 
the  destination,  and  therefore  that  the  fetters  cannot  be  imposed  by  implication ; 
secondly,  that  the  institute  to  whom  the  estate  is  conveyed,  and  to  whom  the  suc- 
cession of  heirs  is  substituted,  is  a  disponee  in  fee-simple,  unless  [1088]  his  right 
is  effectually  limited  and  restricted  by  the  fetters  ;  thirdly,  that  the  institute  is 
not  brought  within  the  fetters  of  the  entail  by  the  use  of  terms  in  a  clause  directed 
against  the  heirs  of  entail,  but  that  unless  implication  is  held  as  equivalent  to 
expression,  the  institute  is  free  ;  and  lastly,  that  the  fetters  of  entail  cannot  be  laid 
upon  the  institute  by  implication  only.  Now,  if  I  am  correct  in  holding  that  these 
principles  are  recognised  and  laid  down  in  the  case  of  Dimtreath,  I  think  there 
is  no  doubt  that  here  the  fetters  of  entail  were  not  laid  upon  Miss  Xaveria  Glen- 
don  wyn,  and  consequently  that  she  was  in  a  position  to  dispone  the  estate  of  Cowgarth 
as  much  as  the  estate  which  she  held  in  fee*simple.  Then  we  come  to  the  question, 
did  Miss  Xaveria  Glendonwyn  effectually  convey  the  estate  of  Cowgarth  by  the 
deed  which  she  executed  ?  I  do  not  intend  to  go  over  the  ground  which  both 
of  your  Lordships  have  traversed.  It  appears  to  me  that  upon  that  deed  alone 
we  can  scarcely  get  sufficient  indications  of  a  clear  intention  in  the  matter.  There 
is  a  special  conveyance  of  Parton  Place  and  other  lands  that  are  mentioned,  and 
there  is  no  phrase  used  which  can  be  construed  as  including  the  lands  of  Cowgarth. 
Now,  Cowgarth  was  part  of  the  barony  of  Parton,  so  was  Parton  Place,  but  it  is 
quite  distinct.  Cowgarth  and  Parton  Place  are  separate  properties,  and  the  one 
is  conveyed  by  the  deed  of  entail,  and  the  other  by  the  general  disposition.  But 
if  there  be  not  sufficient  indication  within  the  deed  itself,  how  far  can  we  go  in  seeking 
for  such  evidence  1  I  have  no  doubt  at  all  that  such  facts  as  the  existence  of  these 
two  nephews,  and  their  relation  to  Miss  Glendonwyn,  were  perfectly  legitimate 
matter  of  inquiry,  even  though  it  were  necessary  to  prove  them  by  parole  evidence. 
Evidence  that  a  person  referred  to  in  a  deed  is  a  son  or  a  daughter  or  a  nephew 
is  perfectly  competent.  It  is  the  proof  of  a  fact  which  may  be  necessary  to  under- 
stand the  deed.  That  is  not  matter  of  dispute.  The  deed  of  entail  itself  goes  very 
far  to  instruct  it.  You  have,  therefore,  the  fact  in  this  case, — having  the  son  of 
the  elder  sister,  and  the  son  of  the  younger  sister,  to  deal  with, — having  an  estate 
which  is  entailed,  and  an  estate  which  is  not  entailed.  The  maker  of  the  deed 
was  dealing  in  terms  with  the  estate  that  was  not  entailed,  and  the  question  is, 
did  she  mean  to  include  the  estate  that  was  entailed,  and  so  to  give  the  whole  to 
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Che  son  of  the  youngest  child  1    Then,  again,  come  the  deeds  and  probatiye  writ- 
ings.   It  is  very  manifest  that  if  Xaveria  Glendonwyn  had  been  proprietor  of  tbe 
estate  of  Oowgarth  in  fee-simple,  she  could  have  borrowed  the  money  which  the 
was  anxious  to  borrow  on  much  more  favourable  terms,  and  would  have  had  to 
pay  much  less  for  it,  and  the  deeds  by  which  she  got  the  loan  on  the  footing  of  giiing 
no  other  security  than  she  could  give  as  an  entailed  proprietor  are  very  impQiUBt 
pieces  of  evidence  in  gathering  her  felt  relation  to  this  estate,  and  her  intentkn 
with  reference  to  this  general  disposition.     In  regard  to  the  letters,  I  am  dispo6«d 
to  divide  these  letters  into  two  parts,  and  to  hold  the  one  portion  of  the  letters  quite 
legitimate  evidence,  but  I  have  great  doubts  about  the  other.     Where  letteis  are 
connected  with  the  carrying  out  of  the  transactions  to  which  the  probative  writipgB 
rehite,  so  as  to  form  part  of  the  res  gesta,  or  the  real  evidence  in  the  case,  I  think 
the  letters  are  not  incompetent  to  that  effect.    A  letter  in  regard  to  the  loan  upon 
the  security  of  her  life-interest  in  the  entailed  estate  is  not  evidence  if  it  stand 
alone,  but  may  be  considered  with  reference  to  what  she  did  in  effecting  that  loan, 
and,  so  considered,  it  is  not  unimportant.    But  I  should  hesitate  very  much  in 
admitting  letters  unconnected  with  it,  just  as  I  would  hesitate  very  much  in  admit- 
ting parole  evidence  of  persons  who  heard  the  maker  of  the  deed  say  what  he  in- 
tendeil  to  do.    I  doubt  whether  that  is  legitimate  evidence.    In  this  case  I  think 
some  of  these  letters,  but  only  some,  are  admissible,  on  the  principle  that  ther 
are  in  their  nature  and  terms  connected  with  the  carrying  out  of  the  transactictf 
into  which  we  can  legitimately  inquire.    On  these  grounds  I  agree  with  yooz 
Lordships. 

Lord  Kinlocu. — In  this  case,  as  in  that  of  Catton  v.  Mackenzie  {supra^  p.  1049), 
there  are  two  questions  raised — (1)  Whether  the  entail  under  which  Miss  XsTeiia 
Glendonwyn  held  the  lands  of  Cowgarth  was  or  was  not  effectual  to  prevent  her 
alienating  these  lands  )  (2)  Whether,  supposing  it  invalid,  she  did  or  did  not 
comprehend  the  lands  in  her  general  disposition  of  22d  February  1834  in  &Tour 
of  the  pursuer's  father  1 

[1089]  III  regard  to  the  first  question,  the  case  is  so  far  differently  situated  from 
that  of  Gatton  v.  Mackenzie  that  the  objection  to  the  deed  of  entail  is  not  a  genenl 
one  affecting  the  entail  in  the  person  of  every  heirnsubstitute,  but  applies  exciusivelj 
to  the  case  of  Miss  Xaveria  Glendonwyn,  who  is  alleged  as  institute  to  have  been 
free  from  the  fetters  of  the  entail.  That  lady  being  dead,  the  question  is  not  a 
general  one  affecting  all  the  heirs  of  entail,  but  only  arises  to  the  effect  of  settling 
the  present  controversy  ;  and  the  same  difficulty  as  to  pronouncing  on  it  does 
not  arise  as  in  the  other  case.  I  think  myself  permitted,  therefore,  to  say  that 
I  am  of  opinion  that  Miss  Xaveria  Glendonwyn  was  clearly  institute  in  the  entail 
She  is  direct  disponee  in  the  disposition.  The  disposition  is,  indeed,  granted  onij 
"  in  the  event  of  my  decease  without  heirs  of  my  own  body."  But  this  only  made 
her  conditional  institute,  and  placed  her  in  a  well-known  legal  category.  I  con- 
sider it  fixed  by  the  opinions  in  the  case  of  Fogo  that  not  merely  is  a  direct  disposi- 
tion  in  favour  of  such  a  conditional  institute  valid,  but  that  infef tment  may  at  ooee 
be  taken  on  it  without  the  necessity  of  an  intermediate  declarator,  or  any  other 
form  of  proceeding.  Xaveria  Glendonwyn  being  thus  institute  in  the  entail  I 
am  of  opmion,  and  that  without  any  doubt,  that  the  fetters  in  the  entail  are  nol 
effectually  directed  against  her  in  that  character. 

This  assumes  that,  notwithstanding  the  entail,  she  had  all  the  poweiB  of  a  pro- 
prietor in  fee-simple  in  the  way  of  alienating  the  lands  of  Cowgarth.  The  questioD 
still  remains  whether  she  did  actually  alienate  these  lands — in  other  words,  whether 
thev  are  to  be  held  included  in,  or  excluded  from,  the  general  disposition  of  all  lands 
and  heritages  in  favour  of  the  pursuer's  father. 

This  is  a  (question  of  evidence  in  regard  to  her  intention  when  executing  the 
general  disposition.  For  here,  again,  the  case  wholly  differs  from  that  of  Thorns, 
in  which  there  was  nothing  before  the  Court  but  an  absolute  and  unc^uaUfied  genenl 
conveyance,  and,  in  addition,  the  mere  fact  of  the  grantor  havmg  been  infefl 
on  a  defective  entail,  as  to  which  there  was  no  evidence  of  intention  to  exclude 
the  lands  from  the  unlimited  scope  of  the  conveyance. 

The  evidence  in  the  present  case  is  perhaps  not  so  strong  as  is  that  in  Catton 
V.  Mackenzie,  but  it  is  sufficient  to  produce  in  my  mind  the  same  full  conrio- 
tion  that  Miss  Xaveria  Glendonwyn  never  for  a  moment  intended  to  include  the 
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entailed  lands  of  Oowgarth  in  her  general  disposition,  but,  on  the  contrary,  intended 
their  exclusion.  The  case  simply  stands  here :  Miss  Xaveria  Glendonwyn  was 
proprietor  of  entailed  lands,  her  successor  in  which  was  a  nephew,  the  son  of  an 
elder  sister.  She  was  also  possessed  of  certain  unentailed  lands  called  Parton  Place 
and  others,  which  she  was  desirous  of  settling  on  another  nephew,  the  pursuer's 
father,  the  son  of  a  younger  sister.  The  question  is,  whether  oy  her  mortis  causa 
settlement  she  not  only  settled  Parton  Place  on  the  one  nephew,  but  deUberately 
and  of  set  purpose  took  from  the  other  nephew  the  entailed  lands  which  other- 
wise descended  to  him.  I  am  of  opinion  that  the  evidence  wholly  negatives  any 
intention  of  doing  so.  There  is  no  mention  made  in  the  general  disposition  of 
the  entailed  lands  of  Cowgarth,  Undoubtedly  the  deed  begins  with  a  general 
conveyance  of  all  her  lands  and  heritages ;  but  this  is  followed  up  by  a  special  con- 
veyance of  the  unentailed  property,  and  of  no  other  heritages,  which  presumably 
would  not  have  happened  had  she  intended  the  lands  of  Cowgarth  to  oe  compre- 
hended. There  is  a  mass  of  evidence,  altogether  conclusive,  that  down  to  the 
day  of  her  death  she  believed  the  lands  of  Cowgarth  to  be  held  by  her  under  fetters 
which  she  could  not  break.  And  from  this  arises  the  strong  presumption  that 
what  she  thought  she  could  not  do  she  did  not  intend  to  attempt.  She  dealt  with 
the  estate  as  validly  entailed,  particularly  imder  the  pressure  of  pecuniary  exigencies, 
which  would  have  made  it  extremely  convenient  for  her  to  deal  with  it  as  held 
in  fee-simple.  She  borrowed  money  on  the  estate,  at  the  great  additional  cost 
which  such  a  transaction  imposes  on  an  entailed  proprietor ;  and  in  the  bonds 
she  granted  she  set  forth  her  fettered  condition  in  very  distinct  and  emphatic  terms. 
In  that  to  Major  M*Laren,  in  1851,  she  expressly  stated,  "  I  hold  the  said  lands 
and  heritages  above  described  under  settlements  of  strict  entail,  whereby  I  am 
prohibited  from  alienating  and  encumbering  the  same  to  the  prejudice  of  the  sub- 
sequent heirs  of  tailzie."  In  that  to  Colonel  Scott,  of  25th  December  1855,  she 
repeated,  *"  I  [1090]  hold  the  said  lands  and  others  under  settlements  of  strict  entail, 
whereby  I  am  prohibited  from  alienating  and  encumbering  the  same  to  the  pre- 
judice of  the  subsequent  heirs  of  tailzie."  This  expression  of  present  incapacity 
fully  implies,  retrospectively,  a  non-existence  of  past  purpose.  She  further  appears 
in  several  ways  to  have  transacted  with  the  next  heir  of  entail  as  having  that 
character  vested  in  him  undoubtedly  and  indefeasibly. 

I  draw  from  these  circumstances  the  unhesitating  conclusion  that  Miss  Xaveria 
Glendonwyn,  believing  to  the  day  of  her  death  that  she  had  no  power  to  alienate 
the  entailed  lands,  did  not  intend  them  to  be  included  in  her  general  conveyance 
of  1834,  on  the  contrary,  intended  them  to  be  excluded  from  that  conveyance, 
and  reserved  to  her  nephew  and  the  other  heirs  of  entail  called  in  the  deed  of  entail. 
And  on  this  ground  I  am  of  opinion  that  the  Lord  Ordinary's  interlocutor  should 
be  altered,  and  decree  of  absolvitor  pronounced. 

The  following  interlocutor  was  pronounced  : — "  Recall  the  interlocutor,  sustain 
the  5th  plea  in  law  for  the  defenders,  and  in  respect  thereof,  assoilzie  the  defenders 
from  the  conclusions  of  the  summons,  and  decern :  Find  the  defenders  entitled 
to  expenses,  and  remit,"  &c. 

Macdonald  &  Roger,  S.S.C— H,  &  H.  Tod,  W.S.— Agents. 

[Affirmed,  1873,  11  M.  (H.  L.)  33.] 
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[Points  decided  in  the  House  of  Lords  are  printed  in  Italics*] 


AOORETION.    Feudal  Title— Personal  Right. 
Accretion  operates  to  support  a  personal  as  well  as  a  feudal  right  to  land.    Smith 
V.  Wallace,  26  Nov.  1869,  p.  345. 

Affidavit.    See  Bankrupt. 

Agent  AND  Client.    Influence. 
Where  a  law-a^ent  takes  from  a  client  a  deed  in  favour  of  himself,  he  must  over- 
come by  evidence  the  presumption  which  arises  against  the  deed  from  his 
position  in  relation  to  the  grantor.    Grieve  v.  Cunningham,  17   Dec.  1869, 
p.  443. 

Aliment.    See  Husband  and  Wife — Parent  and  Child. 

kf^^JiL.    See  Process. 

Arbitration.    Disqualification. 

1.  A  contract  for  joiner  work  contained  a  clause  referring  any  disputes  which 
mi^ht  arise  to  the  decision  of  the  architect  as  arbiter.  In  the  course  of  an 
action  raised  by  the  contractor,  concluding  for  reduction  of  the  clause  of  refer- 
ence, and  for  payment,  the  architect  was  examined  as  a  witness  for  the  defenders 
in  reeard  to  certain  of  the  matters  in  dispute.  Held  that  the  architect  was 
thereby  disqualified  from  acting  as  arbiter.  Dickson  v.  Grant  and  Others, 
Feb.  17,  1870,  p.  661. 

Architect. 

2.  Observations  as  to  the  propriety  of  naming  the  architect  as  arbiter  in  a  clause 
of  reference  in  a  building  contract.    Ibid, 

Arrestment. 

1.  A,  an  a^ent  for  election  expenses,  entered  into  a  submission  with  B,  one  of 
the  election  creditors,  regarmng  the  amount  of  his  account.  After  the  arbiter 
had  pronounced  an  award  fixing  the  amount,  two  arrestments  were  used  by 
creditors  of  By  one  in  A's  hands,  as  election  agent,  and  the  other  in  his  individual 
name.  Held  (1)  that  as  there  were  funds  in  A's  hands  for  payment  of  election 
expenses,  and  as  A  by  the  submission  had  consented  to  hold  himself  debtor 
to  £,  both  arrestments  were  efiectual.  Ritchie  v.  M'Lachlan  and  Others, 
27  May  1870,  p.  879. 

2.  Held  {diss.  Lord  Benholme)  that  an  arrestment  on  the  dependence  of  an  action, 
attaching  the  sum  of  £50  sterling  money,  **  more  or  less,  with  all  goods,  gear, 

•  debts,  and  sums  of  money,"  entitled  the  arrester  to  claim,  in  competition  with 
other  arresting  creditors,  for  a  sum  in  excess  of  the  £50.    Ibid. 

3.  Held  that  the  trustee  in  a  sequestration  was  preferable  to  a  creditor  who  had 
used  arrestment  previous  to  the  date  of  the  sequestration,  but  had  not  instituted 
an  action  of  furthcoming.  Bank  of  Scotland  v.  Robertson  and  Others,  12  Jan. 
1870,  p.  508. 

Assignation.    See  Mandate. 
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ASSYTHMENT.      CriTTie. 

OpinionSj  that  an  action  of  assythment  will  not  lie  unless  the  act  upon  which 
it  is  founded  is  punishable  as  a  crime.  Eisten  v.  North  British  Railway  Com- 
pany, 13  July  1870,  p.  1021. 

Bankrupt.    Petition  for  Sequestration — Bankrupt's  Name, 

1.  A  person  who  had  traded  in  London  under  the  name  of  Louis  Bischmann 
obtained  sequestration  in  Scotland  in  name  of  Philip  Ludwig  Bischmann, 
being  his  full  name.  Held  on  the  evidence  that  there  was  no  ground  for  re- 
calling the  sequestration,  sufficient  notice  of  the  sequestration  having  been  given 
to  the  creditors.     Smith,  Payne,  and  Smiths  v.  Bischmann,  6  Nov.  1869,  p.  253. 

Claim, 

2.  Though  a  tradesman's  account  and  relative  affidavit  are  sufficient  vouchers 
for  voting  in  a  sequestration,  claims  founded  upon  a  series  of  unconnected 
transactions  are  not  entitled  to  this  privilege,  although  stated  in  the  form 
of  an  account.    Wiseman  v,  Skene,  5  March  1870,  p.  744. 

Election  of  Trustee, 

3.  In  an  election  to  the  office  of  trustee  in  a  sequestration,  one  of  the  candidates 
had  an  apparent  minority  in  his  favour,  and  declined  to  proceed  further  with 
the  competition.  Held  that  the  creditors  who  supported  him  had  a  title  to 
insist  in  the  competition,  with  the  view  of  shewing  that  their  candidate  had  a 
real  majority,  and  was  entitled  to  the  office  of  trustee.    Ibid. 

Trustee, 

4.  Observations  on  the  right  of  a  trustee  for  creditors  in  bankruptcy  to  challenge 
deeds  valid  as  against  the  bankrupt.    Abbott  v,  Mitchell,  25  May  1870,  p.  858. 

Removal  of  Trustee, 

5.  The  trustee  on  a  sequestered  estate  removed,  on  the  ground  of  misconduct 
in  office,  on  a  report  to  the  Court  by  the  Accountant  in  Bankruptcy. 

Question,  as  to  the  competency  of  a  petition  for  removal  of  a  trustee  on  a 
sequestered  estate  at  the  instance  of  a  person  who  is  not  a  creditor.    Lang  c;. 
Hally,  18  March  1870,  p.  825. 
Commissioners. 

6.  A  trustee  appealed  against  a  deliverance  of  commissioners  fixing  the  amount 
of  his  commission.  The  Lord  Ordinary  ordered  the  appeal  to  be  served  on 
the  commissioners,  who  appeared.  A  remit  was  made  to  the  Accountant  in 
Bankruptcy,  who  reported  that  a  higher  commission  was  due  than  that  allowed 
by  the  commissioners.  The  commissioners  were  heard  against  the  report, 
which  was,  however,  approved  of,  and  the  Lord  Ordinary  recalled  their  deliver- 
ance, and  found  them  liable  to  the  trustee  in  modified  expenses.  Held  {diss. 
Lord  Benholme)  that  in  the  special  circumstances  the  commissioners  were 
entitled  to  expenses  up  to  the  date  of  the  Accountant's  report  out  of  the 
estate. 

Question,  whether  in  the  ordinary  case  commissioners  have  the  duty  im- 
posed on  them  of  defending  their  own  deliverances  without  special  authority 
Irom  the  creditors.    BusseU  ».  Taylor  and  Nicholson,  26  Nov.  1869,  p.  358. 
Affidavit. 

7.  Observations  (per  Lord  President)  on  apparent  irregularities  in  the  taking  of 
affidavits  in  bankruptcy.    Hall  v.  Colquhoun,  22  June  1870,  p.  944. 

Duty  of  Trustee. 

8.  The  Bankrupt  Act  requires  a  trustee  to  send  special  notices  of  the  time  for 
lodging  claims  to  every  creditor  named  in  the  Bankruptcy's  state  of  affairs. 
Held  (1)  that  when  a  bankrupt  fails  to  lodge  a  state  of  his  affairs  in  due  time 
it  is  the  duty  of  the  trustee  to  take  measures  for  compelling  him  to  lodge  it ; 
and  (2)  that  where,  in  consequence  of  the  trustee  failing  to  send  notice,  the 
claim  of  a  creditor  has  not  been  lodged  within  the  statutory  period,  he  is  not 
debarred  from  participating  in  the  first  dividend,  and  is  entitled  to  secure 
by  interdict  his  right  to  a  share  thereof.  Scobie,  &c.  v.  Hill's  Trustee,  &c. 
23  Nov.  1869,  p.  307. 

Discharge. 

9.  Circumstances  in  which  the  Court,  four  years  after  the  sequestration  of  a 
bankrupt,  granted  him  a  discharge,  though  the  estate  was  insufficient  to 
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yield  a  dividend,  and  though  the  application  for  discharge  was  opposed  by  a 
creditor.    Bain  v.  Milne,  21  May  1870,  p.  852. 
Expenses,  Caution  for — Consignation* 

10.  The  pursuer  of  an  action  who  had  granted  a  disposition  omnium,  bonorum 
in  favour  of  creditors  allowed  to  proceed  with  the  action  without  caution^ 
on  consignation  of  £250.     Harvey  v,  Farquhar,  12  July  1870,  p.  1014. 

Preference — Secret    and    Collusive    Agreement — Statutory    Penalttf — Discretion^ 

11.  A  creditor  in  a  sequestration  agreed  to  withdraw  all  opposition  to  an  ofier 
of  composition  made  by  the  bankrupt,  on  condition  of  receiving  from  the 
bankrupt  or  his  friends  (not  being  creditors)  a  sum  of  money  in  addition  to 
the  addition  to  the  composition.  He  openly  intimated  this  arrangement 
to  several  creditors  and  others.  Shortly  after  receiving  the  additional  sum 
of  money,  he  returned  it,  on  learning  that  the  transaction  was  illegal.  In 
a  petition  presented  by  the  trustee  on  the  bankrupt  estate,  under  section  150 
of  the  Bankruptcy  Act,  1856,  craving  to  have  it  found  that  the  creditor  had 
forfeited  his  debt,  and  was  bound  to  pay  double  the  gratuity  received  by  him, 
after  a  proof,  held  (1)  that  under  the  first  part  of  the  150th  section  the  trans- 
action was  null  and  void ;  but  (2)  that  the  Court  were  not  bound  to  inflict  the 
penalty  in  the  second  part  of  the  section  if  cause  were  shewn  to  the  contrary, 
and  that  in  the  circumstances  such  cause  had  been  shewn.  Garter  v.  M'Laren 
and  Co.,  26  Oct.  1869,  p.  222. 

Recall  of  Sequestration — Foreign  Creditors — 23  <fe  24  Vict,  c,  33,  sec.  2. 

12.  Held  that  section  2  does  not  apply  to  a  case  where  the  majority  of  creditors 
reside  out  of  the  United  Kingdom,  but  only  in  cases  where  a  majority  reside 
in  a  different  part  of  the  United  Kingdom  from  Scotland.  Smith,  Payne, 
and  Smiths  v.  Rischmann,  6  Nov.  1869,  p.  253. 

Trustee,  Confirmation  of — Private  Trust — Trustee's  Commission — Retention. 

13.  Held  (1)  that  a  trustee,  under  a  private  trust  for  behoof  of  creditors,  which 
had  been  superseded  by  a  sequestration,  was  entitled  to  commission  for  manag- 
ing the  estate  down  to  the  date  of  the  confirmation  of  the  trustee  in  the  sequestra- 
tion ;  but  (2)  that  the  trustee  under  the  private  trust-deed  was  not  entitled 
to  retain  the  estate  in  security  of  his  claim  after  that  date.  Dall  r.  Drummond, 
15  July  1870,  p.  1045. 

See  Cessio  bonorum — Process,  6,  20 — Railway,  6. 

Barony  Title.    See  Fishings,  5. 

Bill  of  Exceptions. 
Where  the  presiding  Judge  at  a  jury  trial  had  died  before  adjusting  a  bill  of 
exceptions,  remit  made  to  another  Judge  to  do  so.     Shepherd  r.  Gibson's 
Trustees,  16  Oct.  1869,  p.  192. 

Bill  of  Exchange. 

1.  The  drawer  of  a  bill  of  exchange,  in  the  knowledge  of  an  objection  to  its  due 
negotiation,  asked  and  obtained  time  to  meet  it.  Held  that  he  was  barred 
from  stating  the  objection  in  defence  to  an  action  on  the  bill. 

Observed,  that  a  person  who  draws  a  bill  for  his  own  accommodation  is  not 
entitled  to  plead  against  an  onerous  indorsee  that  the  bill  was  not  duly  pre- 
sented to  the  acceptor  for  payment.  Shepherd  v,  Beddie,  1  March  1870, 
p.  707. 

2.  Held  that  a  letter  written  by  the  drawer  of  a  bill  to  the  holder,  two  years  after 
the  bill  had  become  due,  and  had  been  dishonoured,  requesting  delay,  and 
stating  that  the  drawer  would  not  deal  with  the  bill  in  any  but  an  honest  way, 
precluded  him,  after  delay  had  been  granted,  from  pleading  that  the  bill  had 
not  been  duly  negotiated.  AUhusen  and  Sons  v,  Mitchell  and  Companv, 
23  Feb.  1870,  p.  691. 

Stamp  Acts. 
3,  Opinion,  that  a  bill  payable  on  demand  requires  only  a  penny  stamp.    Ritchie 
V.  MXachlan  and  Others,  27  May  1870,  p.  879. 

Boundary.    See  Parish. 
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Burgh.  Interdict — Expenses. 
The  magistrates  of  a  burgh  being  of  opinion  that  a  steeple,  the  property  of  the 
burgh,  was  unsafe,  without  judicial  authority  proceeded  to  take  it  down,  where- 
upon an  inhabitant  of  the  burgh  presented  a  note  of  suspension  and  interdict. 
Interdict  was  granted,  and  the  note  passed ;  but  subsequently,  after  a  report 
from  a  man  of  skill,  the  interdict  was  recalled,  and  the  reasons  of  suspension 
repelled.  Held  that  the  suspender  was  entitled  to  his  expenses  up  to  the  date  of 
passing  the  note,  in  respect  that,  in  the  circumstances,  he  was  justified  in 
bringing  the  process  into  Court. 

Opinions,  that  as  the  steeple  was  part  of  the  inalienable  property  of  the 
burgh,  which  the  magistrates  were  not  entitled  to  take  down  without  judicial 
authority,  except  on  the  ground  of  absolute  necessity,  their  proper  course 
was  to  apply  to  the  Sheriff  for  a  warrant  to  take  down  the  steeple.  Crawford 
V,  Magistrates  of  Paisley,  10  March  1870,  p.  773. 

Cautioner.    Guarantee — Current- A  ccount, 

1.  (I)  A  letter  of  guarantee  to  a  bank  of  overdrafts  to  be  allowed  on  the  principal 
debtor's  account-current  which  held  to  constitute  a  continuing  guarantee. 
(2)  Circumstances  in  which  the  cautioner's  representatives  were  held  to  be 
liberated  from  the  guarantee  by  transactions  between  the  creditor  and  the 
principal  debtor.  Caledonian  Banking  Company  v.  Kennedy's  Trustees, 
16  June  1870,  p.  920. 

2.  A  cautioner  for  a  bankrupt's  expenses  in  a  depending  action  withdrew  in 
consequence  of  representations  by  the  opposing  htigant.  Held  that  the  latter 
was  barred  from  demanding  new  caution.  Oliver  r.  Robertson,  30  Oct.  1869, 
p.  237. 

See  Joint  Stock  Companies  Acts,  2. 

Cessio  bonorum.     6  cfe  7  Will,  IV,  c,  56,  sec,  Id—Interim  Liberation, 
Held  that  interim  liberation  cannot  be  granted  to  the  pursuer  of  a  cessio  until 
the  inducicB  of  thirty  days  for  creditors  to  appear  has  expired.    Henderson 
V,  Paterson,  3  Dec.  1869,  p.  374. 

Church  Court.    See  Jurisdiction,  2. 

Church.     Glebe — Designation — Prescription — Possession, 

1.  In  an  action  brought  by  the  minister  of  a  parish  for  declarator  that  a  portion 
of  a  farm  was  a  parochial  glebe  it  was  proved — 1,  that  the  land  in  question 
had,  in  1641,  been  designed  as  a  glebe,  though  the  decree  of  designation  had 
been  lost ;  2,  that  the  minister  had  remained  in  actual  possession  of  the  glebe 
till  1723  ;  3,  that  subsequently,  in  consequence  of  the  removal  of  the  manse 
to  a  distance,  the  minister  had  received  an  annual  money  payment  from  the 
proprietor  of  the  farm  and  his  tenants  for  possession  of  the  glebe ;  4,  that  in 
1764  the  proprietor  sold  and  conveyed  the  whole  farm,  including  the  glebe,  to  the 
predecessor  of  the  present  proprietor,  with  this  exception  from  a  clause  of 
absolute  warrandice,  that  £8,  6s.  8d.  was  payable  to  the  minister  for  the  glebe  ',  5, 
that  for  upwards  of  forty  years  prior  to  the  date  of  the  action  the  whole  farm  had 
been  possessed  by  the  tenants  of  the  proprietor ;  6,  that  during  that  period 
the  successive  ministers  had  on  various  occasions  stipulated  for  and  obtained 
from  the  proprietor  of  the  farm  and  his  tenants  an  increase  in  the  money  payment 
for  the  glebe.  Held  (1)  that  the  constitution  and  subsistence  of  the  minister's 
right  to  the  glebe  had  been  proved,  and  that  it  was  not  necessary  for  him  to 
produce  a  title,  or  to  bring  a  proving  of  the  tenor ;  (2)  that  the  minister's 
possession  excluded  prescriptive  possession  by  the  proprietor  of  the  farm. 
Presbytery  of  Selkirk  v,  Duke  of  Buccleuch,  9  Nov.  1869,  p.  271. 

Repairs  on  Church,  Liability  for  Expense  of, 

2.  Circumstances  in  which  held  that  a  presbytery  were  justified  in  pronouncing 
decree  for'  the  expense  of  repairing  a  parish  church  against  the  valued  rent 
heritors  alone,  reserving  to  the  heritors  any  right  of  rehef  competent  to  them 
against  feuars.  Duke  of  Abercorn,  &c.  v.  Presbytery  of  Edinburgh,  17  March 
1870,  p.  807. 
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Ohurch — Continued, 
Manse — Assessment — Landward  Parish — Real  or  Valued  Rent, 

3.  Held  that,  in  a  landward  parish  in  which  the  present  relatiye  annual  values 
of  the  lands  of  the  several  heritors  differed  greatly  from  the  relative  annual 
values  appearing  in  the  old  valuation-roll,  the  heritors  were  entitled  to  assess 
themselves  for  the  repairs  of  the  manse  according  to  the  real  rent.  Highland 
Railway  Company  v.  Heritors  of  Kinclaven,  15  June  1870,  p.  916. 

Manse — A  dditions, 

4.  Where  the  repairs  required  upon  a  manse  are  very  extensive,  or  involve  struc- 
tural alterations,  it  is  competent  for  the  Presbytery  to  order  such  additions 
as  are  necessary  to  make  the  manse  a  suitable  residence  for  the  minister. 
Heritors  of  Insch  v,  Storie,  18  Dec.  1869,  p.  484. 

Qlehe  Lands  {Scotland)  Act,  1866,  29  d  30  Vict,  c.  71,  sec.  13. 

5.  Held  that,  under  the  13th  section  of  the  Glebe  Lands  (Scotland)  Act,  1866, 

e>wer  to  grant  feus  of  glebes  is  not  Umited  to  feus  for  building  purposes, 
acleod  (Petitioner),  4  July  1870,  p.  1000. 

Commissioners  of  Supply.  Statute  n  d  18  Vict,  c.  91,  sec.  19— Factor- 
Qualification. 
It  does  not  constitute  a  qualification  for  acting  as  a  Commissioner  of  Supply 
that  the  claimant  holds  factories  from  two  proprietors  of  separate  lands,  neither 
of  whom  has  a  yearly  rental  of  £800,  but  whose  joint  rentals  amount  to  that 
sum.    Walker  t;.  Commissioners  of  Supply  of  Zetland,  28  Jan.  1870,  p.  554. 

CONDICTIO  INDEBITI. 

A  society  which  provided  annuities  for  the  widows  of  deceased  members  made 
certain  payments  to  the  wife  of  a  member  in  the  mistaken  belief  that  he  was 
dead.  Held  that  the  society  was  entitled  to  repetition  from  the  husband, 
in  so  far  as  the  payments  were  not  gratuitous.  Masters  and  Seamen  of  Dundee 
V.  Cockerill,  10  Dec.  1869.  p.  409. 

Conditions.    See  Property — Servitude — Superior  and  Vassal, 

Contract.    Partnership — Fraud — Undue  Influence — Inadequacy  of  Consideration. 

1.  Held  (a&  judgment  of  Court  of  Session)  that  a  person  who  had  with  full  know- 
ledge signed  an  agreement  with  his  father  and  brother,  by  which,  in  consideration 
of  payment  of  his  debts,  awx>unting  to  £8000,  he  renounced  his  interest  in  a 
very  prosperous  partnership  with  the  latter,  with  the  conditions  (1)  thai  the 
father  should  have  a  discretionary  power  to  repone  him  as  a  partner,  (2)  that 
in  the  event  of  the  father  not  reponing  he  should  receive  £35,000  {less  the  £8000) 
from  his  brother,  and  (3)  that,  in  the  event  of  the  father  reponing,  the  brother 
should  have  a  power  of  displacement  on  payment  of  £40,000  in  place  of  £35,000, 
was  not  entitled  to  reduce  the  agreement  on  the  ground  that  the  consideration 
was  grossly  inadequate,  and  that  the  deed  was  part  of  a  scheme  to  have  him 
expelled  from  the  partnership,  and  that  he  had  been  induced  to  sign  it  by  the 
undue  influence  of  his  father  and  brother  at  a  time  when  he  toas  embarrassed, 
Tennent  r.  Tennent's  Trustees,  15  March  1870,  H.  L.,  p.  9. 

Aaent  and  Client — Influence. 

2.  Where  a  law-agent  takes  from  a  client  a  deed  in  favour  of  himself,  he  must 
overcome  by  evidence  the  presumption  which  arises  against  the  deed  from 
his  position  in  relation  to  the  granter.  Grieve  v.  Cunningham,  17  Dec.  1869, 
p.  443. 

Reparation — Liquidated  Damages-^Penalty — Nobile  officium, 

3.  Though  a  contract  stipulate  for  a  sum  of  liquidated  damages,  the  Court  may, 
in  the  exercise  of  its  equitable  jurisdiction,  modify  the  amount  if  it  is  exorbitant. 
In  the  general  case  where  the  facts  are  simple  and  admitted,  it  lies  with  the 
Court  to  modify  the  damages  ;  but  if  the  facts  require  to  be  ascertained  by 
evidence  with  reference  to  the  constitution  of  the  contract  and  the  position 
of  the  parties,  the  Court  may  call  in  the  aid  of  a  jury.  Forrest  and  Barr  r. 
Henderson,  &c.,  Nov.  26,  1869,  p.  330. 

Courtesy.    See  Husband  and  Wife,  12. 

OUBATOR  BONIS.    See  Entail,  12— Judicial  Factor. 
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Damages.    See  Contract,  3 — Bsparationt  i 

Deathbed.    See  Entail,  9. 

Deposit-Receipt. 
Held,  on  a  proof,  that  the  contents  of  a  deposit-receipt,  to  be  drawn  by  either 

of  two  parties  or  the  survivor,  belonged  in  equal  portions  to  each.     Bank  of 

Scotland  v,  Robertson  and  Others,  12  Jan.  1870,  p.  508. 
See  Donation. 

Destination.    Succession — Heritage — Liferent — Fiduciary  Fee — Service. 

Held,  that  under  a  destination  to  a  woman  in  hferent  allenarly,  and  to  her  children 
nascituri  in  fee,  the  lif  erentrix  is  fiduciary  fiar  for  the  cnildren  till  they  come 
into  existence,  and  that  there  is  a  vested  right  in  them  as  disponees.  Douglas 
V.  Thomson,  7  Jan.  1870,  p.  494. 

See  Succession. 

Divorce.    See  Husband  and  Wife,  4,  7,  8,  9,  10. 

Donation.  Deposit-Receipt — Delivery — Indorsation. 
A  having  informed  his  sister,  who  lived  with  and  was  attentive  to  him  while 
in  bad  health,  that  he  intended  to  make  her  a  present,  lodged  in  bank  £500 
on  deposit-receipt  in  her  name,  and  the  banker  by  his  orders  sent  the  receipt 
to  her.  At  his  death  it  was  discovered  that  he  had  uplifted  the  money,  with 
interest.  The  receipt  had  been  indorsed  by  the  sister,  but  she  had  no  recollec- 
tion of  having  done  so.  She  only  remembered  that  her  brother  one  dav  asked 
for  the  receipt,  which  she  gave  him,  thinking  he  intended  to  keep  it  lor  her. 
On  giving  it  to  him  she  received  no  voucher  or  document  of  debt.  Held  that 
the  sister  was  not  entitled  to  payment  of  the  £500  from  her  brother's  trustees. 
Wright's  Trustees,  &c.,  15  March  1870,  p.  786. 

Election  Expenses.  See  Arrestment,  1 — Mandate,  1 — Member  of  Parliament — 
(See  separate  Index  of  "  Cases  decided  in  the  Registration  Appeal  Court,"* 
p.  1165). 

Entail.    Theatre. 

1.  A  testator  in  his  settlement  directed  his  trustees  to  execute  a  strict  entail  of 
his  whole  heritage  in  favour  of  a  series  of  heirs.  Six  years  after  executing 
the  settlement  he  purchased  a  theatre,  subject  to  the  burden  of  an  annua] 
payment  of  £2  to  each  of  104  shareholders,  and  of  allowing  the  shareholders 
free  admission  to  the  theatre,  and  subject  to  a  stipulation  that  the  building 
should  be  kept  open  as  a  theatre  for  six  months  in  each  year.  Held  that  the 
trustees  were  bound  to  include  the  theatre  in  the  deed  of  entail.  Brown  v, 
Soutar  and  Meacher,  15  March  1870,  p.  781. 

Prohibitory,  Irritant,  and  Resolutive  Clauses. 

2.  Held  (aff.  judgment  of  Court  of  Session),  in  the  construction  of  the  fettering 
clauses  of  a  deed  of  entail  framed  upon  the  principle  of  enumeration,  that  the 
irritant  and  resolutive  clauses  were  not  applicable  to  the  prohibition  against 
altering  the  order  of  succession,  and  therefore  that,  under  the  43d  section  of 
the  Rutherfurd  Act,  the  entail  was  defective  in  regard  to  all  the  prohibitions, 
and  invalid  even  in  a  question  inter  hseredes.  Lord  Hamilton  v.  Duke  of 
Hamilton,  29  April  1870,  H.  L.,  p.  44. 

Irritant  Clause —  Acts  and  Deeds  " — Omissions. 

3.  Held  that  the  words  *"  acts  and  deeds  "  in  the  irritant  clause  of  a  deed  of  entail 
applied  to  prohibited  omissions  as  well  as  commissions.  Hamilton  v.  Lindsey* 
Bucknall,  &c.,  17  Dec.  1869,  p.  449. 

Insertion  of  Fetters  in  Renewals  of  Investiture. 

4.  Held  that  the  validity  of  an  entail  was  not  affected  by  the  fact  of  the  institute 
of  entail  having  omitted  an  important  part  of  the  fetters  from  his  title,  the 
title  of  the  heir  m  possession  not  being  defective  in  this  respect.    Ibid. 

Minerals — Bond  of  Provision. 

5.  Observations  on  the  mode  of  estimating  the  rental  of  an  entailed  estate  with 
reference  to  bonds  of  provision,  when  the  rental  is  partly  derived  from  minerals, 
Douglas  V.  Scott  and  lorke,  17  Dec.  1869,  p.  482. 

&E.E.  MACFBKHaON— VOL.  VIII.  36* 
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Erasure, 

6-  The  irritant  clause  in  a  deed  of  entail  bore,  "  If  C.  P."  (the  institute),  "  or  any 
of  the  said  heirs  of  taillie,  shall  contravene,"  &c.  The  validity  of  the  entail 
was  challenged,  on  the  ground  that  the  word  "  or,"  and  the  letters  **  an  '^  in  the 
word  any,  were  written  on  an  erasure.    The  fact  of  erasure  having  been  dis- 

Euted,  a  proof  was  led,  in  which  the  evidence  of  experts  was  conflicting.  The 
ord  Ordinary,  being  of  opinion  that  the  balance  of  evidence  turned  in  favour 
of  there  being  an  erasure,  held  the  erasure  proved,  and  declared  the  entail 
invalid.  The  Inner-House  reversed  the  Lord  Ordinary's  judgment,  on  the 
ground  that  the  fact  of  erasure  had  not  been  clearly  established. 

OvinionSf  that  the  objection,  had  it  been  well  founded  in  fact,  would  have  been 
fatal  to  the  entail.    Hamilton  v.  Lindsey-Bucknall,  &c.,  17  Dec.  1869,  p.  449. 
Prohibitory  Clause, 

7.  Held  that  where  a  deed  of  entail  contafined  substantive  prohibitions  against 
alienation  and  contracting  debt,  a  subsequent  prohibition  against  granting 
**  any  right  or  security,  either  heritably  or  irredeemably,"  was  to  be  read  as 
an  additional  prohibition,  and  not  as  qualifying  the  preceding  prohibitions. 
Ibid, 

Succession-Duty — Statute  16  <&  17  Vict,  cap.  51  {The  Succession-Duty  Act^  1853), 
section  2. 

8.  Certain  lands  were  entailed  in  1704  without  an  effectual  prohibition  against 
sales.  In  1775  the  heir  in  possession  executed  a  new  entail,  embracing  other 
estates  held  by  him  in  fee-simple,  in  favour  of  the  same  series  of  heirs,  with  an 
effectual  prohibition  against  sales,  and  also  requiring  the  heirs  of  entail  to  hold 
the  whole  lands  under  that  entail,  and  no  other.  &  a  question  as  to  the  suc- 
cession-duties payable  by  an  heir  of  entail  who  succeeded  after  the  second  entail 
had  been  fortified  by  prescription,  held  that  he  was  to  be  regarded  as  a  person 
entitled  to  the  lands  by  reason  of  the  second  entail,  and  not  of  the  first. 

Question,  whether,  under  a  destination  in  favour  of  "  nearest  lawful  heirs^ 

male  whomsoever,"  one  of  that  class  succeeding  another  takes  by  "  disposition," 

or  by  "  devolution  of  law,"  in  the  sense  of  the  statute. 
Observations  on  the  mode  of  construing  an  Act  of  Parliament  imposing  a  tax 

leviable  throughout  the  United  Kingdom.    Earl  of  Breadalbane  v.  The  Lord 

Advocate,  &c.,  9  June  1870,  p.  896. 
Deathbed — Faculty — Provision  to  Wives  and  Children — Terce. 

9.  A  deed  of  entail  dated  in  1725  contained  a  clause,  reserving  power  to  the  heirs 
of  tailzie  to  grant  liferent  infeftments,  by  way  of  locality  cUlenarly,  in  lieu 
of  widow's  terce,  from  which  they  were  excluded,  and  also  power  to  grant  pro- 
visions to  younger  children. 

An  heir  of  entail  in  1860  executed,  in  virtue  of  the  provisions  of  the  Aberdeen 
Act,  a  bond  of  annuity  in  favour  of  his  wife,  which  narrated  the  deed  of  entail. 
In  1861  he  executed  a  new  deed  of  entail  in  favour  of  himself  and  a  different 
series  of  heirs,  containing  the  same  clause  as  to  provisions  to  wives  and  children, 
and  excluding  terce.  Before  executing  this  deed  he  made  an  affidavit,  under 
the  Rutherfurd  Act,  that  there  were  no  provisions  to  widows  affecting  the  lands. 
In  1863  he  disentailed  part  of  the  estate.  In  implement  of  the  conditions  under 
which  the  consents  to  the  disentail  were  obtained  he  executed  a  new  entail,  contain- 
ing the  same  clauses  as  to  provisions  to  wives  and  children,  and  excluding  terce. 
Subsequently,  when  on  deathbed,  he  executed  a  deed  of  locality  in  favour  of  his 
wife,  and  a  bond  of  provision  in  favour  of  his  younger  children.  In  reductions 
of  these  deeds,  and  of  the  previous  bond  of  annuity,  brought  by  the  next  heir  of 
entail,  held  (a if.  judgment  of  the  Court  of  Session)  (1)  that,  by  executing  the 
entail  of  1861,  the  granter  had  intentionally  evacuated  the  bond  of  annuity 
made  before  that  date  under  the  authority  of  the  Aberdeen  Act ;  (2)  That  the 
deed  of  Locality  and  bond  of  provision  were  executed  not  in  the  exercise  of  a  power 
conferred  on  the  granter,  but  in  the  exercise  of  his  rights  of  ownership,  and 
therefore  were  subject  to  challenge  on  the  ground  of  deathbed  ;  (3)  That  the  deed 
of  locality  was  not  protected  from  challenge  ex  capite  lecti,  on  the  ground  that 
it  was  in  lieu  of  terce^  seeing  that  by  the  investiture  terce  was  excluded^  and  that 
the  deed  was  in  prejudice  of  the  granter*^  h^r ;  (4)  That  as  regards  that  portion 
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of  the  lands  which  had  been  held  for  a  time  in  fee-simple  in  consequence  of  the 
disentail,  the  right  to  terce  had  been  excluded  by  the  conditions  under  which 
the  disentail  had  been  obtained.    Hay  Newton  v.  Hay  Newton,  9  May  1870, 
H.  L.,  p.  60. 
Provisions  to  younger  Children. 

10. — I.  In  exercise  of  a  power  in  a  deed  of  entail  to  grant  provisions  to  younger 
children,  an  heir  in  possession  bound  himself,  and  the  succeeding  heirs,  in 
payment  of  £5000  to  trustees  for  behoof  of  a  daughter,  with  directions  to  pay 
her  the  yearly  interest  thereof,  and  on  her  death  without  issue,  or  in  the  event 
of  her  succeeding  to  the  entailed  estate,  £500  of  the  capital  to  her  heirs  and 
assignees,  and  the  balance  of  £4500  to  a  younger  daughter.  The  elder  daughter 
having  died  without  issue,  held  that  there  had  been  a  competent  exercise  of  the 
power,  with  the  exception  of  the  direction  as  to  the  £500. 

n.  In  exercise  of  the  power  above  mentioned,  the  heir  in  possession,  on  the 
marriage  of  another  daughter,  bound  himself,  and  the  succeeding  heirs,  in  pay- 
ment of  £5000  to  trustees,  with  directions,  inter  alia^  to  pay  to  that  daughter 
(1)  the  interest  thereof  during  the  marriage,  and  (2)  on  the  death  of  her  husband 
(if  she  survived  him)  £3000  of  the  capital,  the  remaining  £2000  being,  in  that 
event,  to  be  liferented  by  her,  and  failing  children,  to  be  paid  at  her  death  to 
her  husband's  heirs  and  assignees.  The  marriage  was  dissolved  by  a  decree 
of  divorce  obtained  by  the  wife.  There  were  no  children  of  the  marriage, 
and  the  husband  assigned  to  the  trustees  all  claim  which  he  had  over  the  £5000. 
Held  that  the  wife  was  entitled  to  the  fee  of  the  whole  provision,  and  that  at 
her  death  the  £2000  ought  not  to  revert  to  the  heirs  of  entail. 

III.  In  exercise  of  the  power  above  mentioned,  the  heir  in  possession  granted 
a  bond  for  payment  by  himself  and  the  succeeding  heirs  of  a  provision  in  favour 
of  one  of  his  younger  children,  declaring,  however,  that  the  same  should 
not  be  exigible  from  his  son,  who  was  the  next  heir  of  entail,  nor  the  heirs  of 
the  son's  body,  in  the  event  of  his  or  their  succession  to  the  estate.  Held,  on 
the  authority  of  Howden  v.  Porterfield,  17  June  1834,  affirmed  in  H.  L.  14  May 
1835,  that  the  exemption  of  an  intermediate  series  of  heirs  did  not  invalidate 
the  bond,  but  that  interest  did  not  run  until  ther  failure.  Baroness  Gray, 
&c.,  14  July  1870,  p.  1031. 

11.  A  deed  of  entail  provided  that,  in  ascertaining  the  free  rent  available  for  pro- 
visions to  younger  children,  there  should  be  a  deduction  of  "  all  public  burdens, 
liferents,  and  interest  of  debts  which  may  afiect  the  said  lands  and  estates." 
Held  that  an  annuity  to  the  widow  of  an  heir  of  entail,  granted  subject  to  the 

Srovisions  of  the  Aberdeen  Act,  fell  to  be  deducted  in  estimating  the  free  rental 
able  for  provisions  to  his  younger  children,  but  not  feu-duties,  assessments 
imposed  by  public  statute,  abatements  allowed  to  tenants,  nor  interest  on  an 
improvement  debt  contracted  in  terms  of  the  Montgomery  Act.    Ibid, 
Curator  bonis — Minerals — Lease — Special  Powers — Process, 

12.  The  curator  bonis  of  an  heir  of  entail  in  possession  applied  for  special  powers 
to  remove  a  prohibition  alleged  to  be  ineffectual  in  a  lease  of  minerals  in  the 
estate.  The  Court  supersedSi  consideration,  in  order  that  the  question  might 
be  tried,  in  an  action  of  declarator,  between  the  heir  in  possession  and  the  next 
heirs  of  entail.    Clerk  (Petitioner),  25  June  1870,  p.  956. 

Service — General    Conveyance — Notarial    Instrument — Titles    to   Land    Consoli- 
dation Act,  1868  (31  dt  32  Vict.  cap.  101). 

13.  The  institute  in  a  deed  of  entail  executed  a  general  disposition  of  his  whole 
property  in  favour  of  trustees  for  behoof  of  his  illegitimate  daughter,  who, 
after  his  death,  expede  a  notarial  instrument  in  terms  of  the  23d  section  of  the 
Titles  to  Land  Consolidation  Act,  1868,  setting  forth  her  father's  infeftment 
in  the  entailed  lands,  his  general  conveyance  to  the  trustees,  and  an  assigna- 
tion thereof  to  her  by  the  trustees,  and  raised  an  action  for  declarator  of  the 
invalidity  of  the  entail,  and  that  she,  as  her  father's  disponee,  was  entitled 
to  the  estate.  Held  that  as  the  warrant  for  the  notarial  instrument  was  the 
father's  infeftment  as  institute  of  tailzie,  the  daughter,  until  her  right  was 
established  in  the  declarator,  had  no  title  on  which  to  oppose  a  petition  for  service 
at  the  [instance  of  the  substitute  called  to  the  succession  under  the  entail. 
Mackenzie  v.  Catton,  29  Jan.  1870,  p.  566. 
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General  Disposition — Intention. 

14.  An  heir  of  entail  in  possession  not  only  of  the  entailed  estate  but  also  of  an 
estate  held  in  fee-simple,  left  a  general  disposition  and  settlement  oonvBying 
to  trustees  his  fee-simple  estate  nominatim,  as  also  his  whole  property,  heritabb 
and  moveable.  After  his  death,  in  an  action  at  the  instance  of  the  residuary 
legatee  under  the  settlement,  claiming  to  have  it  found  that  the  entail  was 
invalid,  and  that  the  entailed  estate  was  carried  by  the  general  disposition, 
held  that  the  general  disposition  was  not  intended  to  convey,  and  did  not  convey, 
the  lands  embraced  in  tne  entail.    Ibid. 

Institute — Fettering  Clauses — General  Disposition. 

15.  A  lady  in  possession  of  an  entailed  estate  to  which  she  had  succeeded  as  institute, 
executed  a  disposition  and  settlement  whereby  she  conveyed  to  a  nephew  (1)  in 
general  terms  her  whole  estates,  heritable  and  moveable ;  and  (2)  *"  without 
prejudice  to  the  said  generality,"  certain  lands  of  which  she  was  fee-simple 
proprietriz.  After  her  death,  it  was  ascertained  that  the  fettering  clauses  of 
the  entail  were  directed  merely  against  *"  heirs  of  entail  or  substitutes  "  therein 
mentioned,  and  an  action  was  raised  by  her  disponee  to  have  it  declared  that,  as 
institute,  she  was  not  bound  by  the  fetters,  but  was  absolute  fiar  of  the  entailed 
estate,  and  that  the  same  was  carried  to  him  by  the  general  conveyance  in  her 
disposition  and  settlement.  Held  {rev.  judgment  of  Lord  Jerviswoode),  that 
the  general  conveyance  in  the  settlement  did  not  carry  the  entailed  landis.  as  it 
had  not  been  established  that  the  granter  either  knew  of  the  defect  in  the  entail, 
or  intended  to  evacuate  the  destination  therein.  Olendonwyn  v.  Gordon,  &c., 
20  July  1870.  p.  1110. 

Right  to  Cut  Wood. 

16.  interdict  at  the  instance  of  the  heir-presumptive  to  an  entailed  estate  against 
the  heir  in  possession  cutting  mature  and  marketable  wood  refused^  except 
in  so  far  as  regarded  trees  which  it  was  desirable  to  preserve  for  the  shelter 
and  ornament  of  the  mansion-house.    Boyd  v.  Boyd,  2  March  1870,  p.  723. 

See  Heir  and  Executor,  3,  4 — Husband  and  Wife,  10. 

Executor.     Testament — Beneficial  Interest. 

1.  A  revocation  of  legacies  held  not  to  imply  a  revocation  of  the  nomination  of 
the  legatees  as  executors.    Scott  v.  Peebles,  8  July  1870,  p.  1003. 

Commission. 

2.  Held  that  an  executor  was  not  entitled  to  a  commission  for  managing  a  farm 
for  behoof  of  the  executry  estate.  Malcolm's  Executors  v.  Malcolm,  &e.,  10  Dec. 
1869,  p.  404. 

Interest  on  Intromissions. 

3.  Circumstances  in  which  held  that  executors  who  had  not  kept  a  separate  bank 
account  for  the  executry  estate  were  only  Uable  for  interest  on  their  intro- 
missions at  4  per  cent.,  under  deduction  of  interest  on  a  balance  of  £100 
required  in  the  management  of  a  farm  for  behoof  of  the  executry.  Malcolm's 
Executors  v.  Malcolm,  &c.,  10  Dec.  1869,  p.  404. 

4.  Circumstances  in  which  an  executor,  who  raised  an  action  of  count  and  reckoning 
against  the  widow  for  her  intromissions  with  her  husband's  estate  during  bis 
last  illness,  was  found  liable  in  expenses.  MTherson  v.  Walker,  8  Dec.  1869, 
p.  382. 

See  Heir  and  Executor. 

Expenses.    Special  Case. 

1.  In  a  special  case  presented  by  one  of  the  three  next  of  kin  of  a  person  deceased, 
and  the  beneficiaries  under  his  settlement,  for  the  opinion  and  judgment  of  the 
Court  on  the  question  whether  the  former  was  entitled  to  one-third  of  the 
residue  as  intestate  succession,  the  Court,  having  held  that  there  was  no  in- 
testacy, found  the  next  of  kin  liable  in  expenses.  Ogilvie's  Trustees  and  Others, 
25  Jan.  1870,  p.  540. 

Special  Case — Testament. 

2.  Observations  on  the  rule  of  awarding  expenses  in  special  cases  regarding  the 
construction  of  settlements.    Wright's  Trustees,  &c.,  15  March  1870,  p.  786. 
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Separate  Defenders — Teinds, 

3.  A  minister  having  obtained  an  augmentation  on  condition  that  there  was 
free  teind  lodged  objections  to  the  interim  locality,  in  which  he  condescended 
on  lands  belonging  to  A.  and  three  other  heritors  as  unvalued.  Answers  were 
lodged  for  each  of  these  heritors.  The  minister  failed  in  reeard  to  the  whole 
lands  condescended  on,  except  the  lands  of  E,  belonging  to  A.  He  was  found 
entitled  to  his  expenses  against  A,  and  liable  in  expenses  to  the  other  defenders. 
Held  that  he  was  entitled  to  recover  from  A  such  expenses  as  would  have  been 
incurred  had  A  been  the  sole  defender,  instead  of  one  of  four.  Macleod  v. 
Heritors  of  Morvern,  16  Feb.  1870,  p.  628. 

•     Appeal — Expenses. 

4.  A  Sheriff  pronounced  an  interlocutor  dismissing  a  petition  without  any  finding 
as  to  expenses.  Held  that  a  subsequent  interlocutor  awarding  expenses  was 
incompetent.    Drummond  v.  Bryden,  10  Dec.  1869,  p.  409. 

Bill-Chamber — Remit  with  Instructions — 1  d  2  Geo,  IV.  c.  38,  sec.  1. 

5.  When  in  the  Bill-Chamber  a  remit  is  made  to  the  inferior  Judge  with  instruc- 
tions, it  is  competent  for  the  Lord  Ordinary  or  the  Court  to  dispose  of  the 
Bill-Chamber  expenses.    Oliver  v.  Weir's  Trustees,  21  May  1870,  p.  854. 

Cautioner. 

6.  A  cautioner  for  a  bankrupt's  expenses  in  a  depending  action  withdrew  in  con- 
sequence of  representations  by  tne  opposing  litigant.  Held  that  the  latter  was 
barred  from  demanding  new  caution.  Oliver  v*  Robertson,  30  Oct.  1869* 
p.  237. 

Jury  Trial^New  Trial-^Exfenses. 

7.  A  pursuer  who  got  a  verdict  with  one  shilling  of  damages,  and  at  a  new  trial 
a  verdict  with  £200,  held  not  entitled  to  the  expenses  of  the  first  triaL  Stewart 
V,  Caledonian  Railway  Company,  4  Feb.  1870,  p.  59h 

Fees  to  Counsel* 

8.  In  a  jury  trial  as  to  the  validity  of  a  patent,  where  the  trial  lasted  six  days, 
and  several  scientific  witnesses  were  examined,  the  Court  allowed  fess  to  counsel 
at  one-half  more  than  the  ordinary  rate.  Neilson,  &c.  v.  Barclay,  19  July 
1870,  p.  1050. 

Expenses,  Caution  for^^Consignation. 

9.  The  pursuer  of  an  action  who  had  granted  a  disposition  omnium  bonorum 
in  favour  of  creditors  allowed  to  proceed  with  the  action  without  caution, 
on  consignation  of  £250.    Harvey  v.  Farquhar,  12  July  1870,  p*  1014. 

See  Arrestm>ent,  1. 

Fishings,  Salmon.    Exclusive  Right^^Possession. 

1.  A  held  the  fishings  attached  to  the  lands  of  Orton  under  a  crown  charter  of 
resignation  "cum  salmonum  piscatione  super  aquam  de  Spey  usitat.  et  con-^ 
suet. " ;  and  the  lands  of  Inchberry  under  a  disposition,  **  with  the  salmon^ 
fishings  upon  the  water  of  Spey  belonging  thereto."  Both  Orton  and  Inch-^ 
berry  were  on  the  bank  of  the  Spey.  B  was  proprietor  of  the  whole  east 
bank  of  the  river  opposite  Orton  and  Inchberry,  under  a  charter  of  barony 
"  cum  piscationibus.''  A  possessed  for  the  prescriptive  period  by  fishing  with  net 
and  coble,  drawing  his  nets  from  the  east  as  well  as  the  west  bank.  B  possessed 
only  by  fishing  with  rod  and  line,  and  by  cairns  and  streams.  Held,  that  A 
had  the  exclusive  right  of  fishing  over  the  whole  breadth  of  the  river.  Duke 
of  Richmond  v.  Earl  of  Seafield,  16  Feb.  1870,  p.  630. 

Crown  Grant. 

2.  Opinion  {per  Lord  Justice-Clerk  Moncreifi),  that  a  grant  of  lands  and  salmon* 
fishing  "  super  aquam  de  Spey,**  meant  only  fishings  ex  adverso  of  the  lands. 
Opinion  {per  Lord  Benholme),  that  it  meant  the  fishings  over  the  whole  breadth 
of  the  river  opposite  the  lands.    Ibid. 

Right  cum  piscariis — Prescription — River — Medium  filum — Alveus. 

3.  A  sandbank  in  the  alveus  of  a  navigable  river,  covered  at  high  water,  but  left 
partly  bare  at  low  water,  situated  opposite  the  barony  of  A,  on  the  south  bank 
of  the  river,  was  gradually  moved  down  the  river  by  the  force  of  the  current, 
until  it  came  to  be  in  part  opposite  the  lands  of  B,  on  the  north  batik  of  the  river. 
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containing  to  have  the  barony  of  A  opposite,  on  the  south  bank.  The  bank  was 
situated  chiefly  to  the  south  of  the  meaium  filum  at  low  water.  The  proprietor 
of  A  had  a  crown  right  to  the  barony  cum  piscariis.  The  proprietor  of  B  had 
a  base  right  of  salmon- fishing.  Both  had  fished  for  salmon  from  their  respective 
lands  for  more  than  forty  years,  but  neither  party  had  cast  their  nets  from  his 
own  shore  nearly  so  far  as  the  medium  filum.  The  proprietor  of  the  barony 
of  A  had  never  fished  from  the  sandbank,  the  fishings  from  which  had  been 
possessed  by  the  proprietor  of  the  lands  on  the  north  shore,  immediately  above 
the  lands  of  B,  and  by  the  proprietor  of  B,  since  the  bank  came  opposite  his  lands, 
which  was  within  the  prescriptive  period.  In  an  action  between  the  proprietor 
of  A,  on  the  south  shore,  and  the  proprietor  of  B,  on  the  north  shore,  a^  to  the 
right  to  fish  from  the  bank,  held  (aff.  judgment  of  the  Court  of  Session)  that 
the  right  of  each  proprietor  extended  from  the  shore  of  his  property  to  the  medium 
filum,  and  that  the  bank  was  only  a  portion  of  the  alveus,  and  did  not  affect  the 
rights  of  the  parties.  Earl  of  Zetland  v.  Glover  Incorporation  of  Perth,  11  July 
1870,  H.  L.,  p.  131. 
StatuU  31  <*  32  Vict.  c.  123  {Salmon  Fisheries  (Scotland)  Act,  lS6S)--Complaint 
— Conviction — Fine — Forfeiture. 

4.  Held  that,  in  a  complaint  for  contravention  of  the  above  Act,  the  private  corn- 
plainer  did  not  require  to  set  forth  any  right  or  interest,  nor  to  be  present  personally 
at  the  trial,  and  that  a  judgment  convicting  for  taking  fish  in  close  time,  and 
imposing  penalties,  was  good,  although  it  did  not  declare  the  fish  to  be  forfeited, 
and  did  not  direct  to  whom  the  penalties  were  to  be  paid.  Harvey  et  al.  v. 
Stirrat,  30  Oct.  1869,  p.  239. 

Barony  Title — Possession — Rod-Fishing-^Cairns  and  Streams. 

5.  Held  (1),  that  a  charter  of  barony  cum  piscationibus  did  not,  without  possession, 
embrace  a  right  of  salmon-fishings  ;  (2),  that  fishing  by  the  rod,  in  places 
where  fishing  by  net  and  coble  was  practicable,  was  not  sufficient  to  found 
a  prescriptive  right  to  salmon-fishings  ;  (3),  that  fishing  by  cairns  and  streams 
wajB  illegal,  and  could  not  therefore  found  a  prescriptive  right ;  and  (4),  that 
even  if  legal,  it  was  a  partial  and  incomplete  mode  of  fishing,  which  could  not  give 
an  effectual  right  in  competition  with  an  express  grant  and  full  possession. 

Question,  whether  possession  by  rod  and  line  on  a  title  cum  piscationibus 
would  found  a  right  to  fish  with  rod  and  line  in  competition  with  an  express 
grant  and  full  possession.     Duke  of  Richmond  v.  Earl  of  Seafield,  16  Feb. 
1870,  p.  630. 
Declarator — Contradictor. 

6.  A  proprietor  of  lands  on  the  coast  raised  an  action  concluding  for  declarator 
that  he  had  an  exclusive  right  to  the  salmon-fishings,  and  for  interdict  against 
the  magistrates  and  inhabitants  of  a  neighbouring  burgh.  After  the  pursuer 
had  obtained  the  interdict,  action  dismissed,  quoad  the  declaratory  conclusion, 
in  respect  that  there  was  no  proper  contradictor.  Earl  of  Galloway  i;.  Magis- 
trates of  Wigtown,  8  July  1870,  p.  1003. 

Superior  and  Vassal — Resignation  ad  remanentiam— Salmon-Fishing — B<ise 
right — Crown. 

7.  A  base  right  to  lands  with  salmon-fishings  was  resigned  ad  remanentiam  into 
the  hands  of  the  superior,  who  had  no  title  to  salmon- fishings.  Held  that  the 
consolidation  did  not  extinguish  the  base  right  to  salmon- fishings.  Earl  of 
Zetland  v.  Glover  Incorporation  of  Perth,  11  July  1870,  H.  L.,  p.  131. 

Franchise.    See  Member  of  Parliament — (See  separate  Index  of  "  Cases  decided 
in  the  Registration  Appeal  Court,"  p.  1165). 

Friendly  Sckjiety.    See  Condictio  indebiti— Process,  1. 
Glebe.    See  Church. 

Harbour  Dues.    28  <&  29  Vict.  c.  76. 

The  Stornoway  Harbour  Commissioners  were    authorised  by  statute  to  levy 

dues  according  to  a  schedule  in  which  a  number  of  articles  are  enumerated. 

In  this  schedule  there  was  the  entry,  "  salt,  per  ton,  3d.  "  ;  and  it  was  stat-ed 

that  Unenumerated  articles  were  to  pay  a  certain  rate  per  barrel  bulk,  if  by 
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measurement,  or,  if  by  weight,  a  certain  rate  per  ton.  Held  that  salt,  not 
in  bulk  but  in  barrels,  was  not  an  unenumerated  article,  but  was  to  be  charged 
per  ton  according  to  the  entry  in  the  schedules.  Stornoway  Pier  Commission 
V.  Gibson,  27  Jan.  1870,  p.  546. 

Heir  and  Executor.    Lease  of  Minerals. 

1.  In  a  question  between  the  heir  and  executor  of  the  proprietor  of  a  mineral 
field  wno  died  on  31st  May,  held  that  lordship  paid  by  the  lessee  of  the  minerals 
at  Martinmas  yearly  fell  to  be  divided  equally  between  the  heir  and  executor. 
Weir's  Executors  v.  Durham,  17  March  1870,  p.  800. 

Titles  to  Land  Consolidation  {Scotland)  Act,  1868 — Heritable  Bond. 

2.  Held  that  the  statute  had  not  a  retrospective  efEect,  so  as  to  regulate  the  success 
sion  of  the  creditor  in  a  heritable  bond,  who  died  before  the  date  when  the 
Act  came  into  operation,  and  that  the  right  of  the  heir  who  had  died  without 
service  after  that  date  had  devolved  on  the  creditor's  next  heir.  Brown  and 
Macdonald,  28  Jan.  1870,  p.  551. 

Relief — Real  Burden — Widow's  Provisions. 

3«  A  person  who  was  possessed  of  considerable  property,  both  heritable  and  move- 
able, executed  an  entail  of  certain  of  his  lands,  binding  himself,  his  heirs,  executors, 
and  successors  whomsoever,  to  free  and  relieve  these  lands  of  all  his  debts  and 
obligations  ;  and  he  subsequently  made  a  settlement  conveying  the  remainder 
of  his  property  to  trustees,  with  directions,  inter  alia,  to  pay  the  whole  debts 
which  might  be  due  by  him  at  his  death.  Thereafter,  by  antenuptial  contract 
of  marriage,  he  settled  certain  provisions  upon  his  spouse  in  the  event  of  her 
surviving  him,  secured  over  the  entailed  lands,  but  with  power  to  himself, 
his  heirs,  executors,  and  successors,  to  purchase  in  lieu  thereof  an  annuity, 
in  which  case  the  widow  was  to  discharge  the  entailed  estate.  Held  that  the 
widow's  provisions  were  a  burden  on  the  entailed  lands,  and  that  the  heir  was 
not  entitled  to  relief  out  of  the  entailer's  general  trust-estate.  Mackintosh 
V.  Mackintosh  and  Others,  2  March  1870,  p.  715. 
Relief — Real  Burden — Stat.  9  cfe  10  Vict.  cap.  101. 

4.  Held  that  a  clause  in  a  deed  of  entail,  whereby  the  entailer  bound  himself,  and 
his  heirs,  executors,  and  successors  whomsoever,  to  free  and  relieve  the  entailed 
estate  of  all  his  debts  and  obligations,  did  not  extend  to  a  rent-charge  for  money 
advanced  to  him  by  the  Enclosure  Commissioners  under  the  provisions  of  the 
Act  9  &  10  Vict.  cap.  101,  for  improvements  upon  the  estate,  such  rent-charge 
being  a  burden  on  the  lands,  and  not  a  debt  due  by  the  entailer.  Mackintosh 
V.  Mackintosh  and  Others,  2  March  1870,  p.  715. 

Conversion. 

5.  A  truster  in  his  settlement  directed  his  trustees  as  soon  as  possible  after  his 
death  to  realise  and  convert  into  cash  his  whole  heritable  and  moveable  property, 
except  a  house,  which  he  directed  to  be  sold  at  his  widow's  death,  and  a  foundry, 
which  he  directed  to  be  sold  when  his  youngest  son  reached  majority.  The 
proceeds  of  the  sales,  after  payment  of  debts  and  legacies,  were  to  be  divided 
among  his  sons.  In  a  question  between  the  heir  and  executor  of  a  son  who 
had  survived  his  father,  but  had  died  before  the  youngest  son  had  reached 
majority,  held  that  his  interest  in  the  succession  was  moveable  in  his  person. 
M'Gilchrist's  Trustees  v.  M'Gilchrist,  &c.,  8  March  1870,  p.  769. 

Marriage-Contract — Heir  at  Law — Next  of  Kin. 

6.  By  antenuptial  marriage-contract  a  wife  bound  herself  to  convey  to  trustees 
**  all  and  whole  the  sum  of  £10,000,  contained  in  "  two  personal  bonds  for 
£1500  and  £2000  respectively,  and  a  heritable  bond  for  £6500,  for  behoof 
of  the  spouses  in  liferent,  and  of  the  wife's  heirs  in  fee.  The  wife  conveyed 
the  securities  to  the  trustees.    At  the  death  of  the  wife  the  funds  were  in  the 

N  same  securities.  At  the  husband's  death  the  whole  fund  was  invested  in  herit- 
able securities.  In  a  competition  between  the  heir  and  the  executors  of  the 
wife,  held  that  the  £10,000  was  heritable  to  the  extent  of  £6500,  and  move- 
able to  the  extent  of  £3500 ;  the  obligation  on  the  wife  under  the  marriage- 
contract  being  to  convey  the  specific  investments  then  existing.  Dundas 
V.  Dundas,  &c„  22  Oct.  1869,  p.  203. 
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Homologation.    Approbate  and  Reprobate* 
A  truster  left  a  provision  to  his  daughter,  and  declared  it  to  be  in  full  of  legitim, 
&c.    Held  that  by  claiming  the  legacy  she  homologated  the  trust-settlement, 
and  was  thereby  precluded  from  claiming  legitim.    MXaren  v.  Howie,  &c., 
6  Nov.  1869,  p.  258. 

Husband  and  Wife.    Constitution,  of  Marriage4 

1.  Circumstances  in  which  held  that  the  presumption  of  marriage,  arising  from 
promise  of  marriage  subsequente  copula^  had  been  rebutted  by  evidence  that 
there  had  been  no  matrimonial  intention  on  the  part  of  the  woman.  Morrison 
V.  Dobson,  17  Dec.  1869,  p.  470. 

2.  A  man  courted  a  woman  and  lent  her  £300  with  a  view  to  their  marriage. 
Subsequently  copula  took  place  on  one  occasion,  on  the  faith  of  which,  and 
of  a  supposed  interchange  of  consent,  the  man  spoke  of  the  woman  in  public, 
and  addressed  letters  to  her  as  his  wife  for  upwards  of  four  years.  She,  however, 
during  the  whole  of  the  same  period,  openly  repudiated  the  relationship.  There- 
after, on  being  pressed  to  return  the  money,  she  raised  an  action  of  declarator 
of  marriage.  Held,  after  proof  of  the  above  facts,  that  marriage  had  not  been 
constituted,  in  respect  that  although  a  promise  to  marry,  and  subsequent 
copula  had  been  established,  the  other  facts  of  the  case  disproved  any  consent 
to  marriage  on  the  part  of  the  woman. 

Observed,  that  in  the  general  case  where  copula  is  proved  to  have  followed 
a  promise  of  marriage,  the  presumption  is  that  the  copula  followed  in  reliance 
upon  the  promise,  but  that  this  presumption  may  be  overcome  by  evidence 
to  the  contract.    Ibid. 
Jus  mariti — Remuneratory  Contract* 

3.  A  widow  had  as  a  provision  under  her  husband's  settlement  the  liferent  of 
the  profits  of  a  business,  under  burden  of  the  maintenance  of  her  younger 
children.  She  married  again,  and  she,  her  second  husband,  and  the  children 
of  her  first,  entered  into  an  agreement  by  which  she  renounced  her  liferent 
in  consideration  of  £600  paid  to  her  (excluding  the  jus  mariti)  by  the  children, 
and  of  other  provisions  in  favour  of  herself  and  her  husband.  He,  by  the 
same  deed,  renounced  his  jus  mariti  in  the  £600.  She  afterwards  lent  the  money 
to  him.  In  an  action  by  her  executors  for  repayment  with  interest,  held  (1), 
that  the  agreement  was  a  remuneratory  deed  under  which  the  husband  had 
taken  benefit,  and  that  it  was  not  revocable  by  him,  and  that  accordingly  he  was 
bound  in  repayment  of  the  principal ;  but  (2),  that  in  the  circumstances 
interest  was  not  due  by  him  during  the  subsistence  of  the  marriage. 

^  Question,  whether  a  liferent  right  to  the  profits  of  a  trading  concern  con- 

ferred on  a  woman  fell  under  the  ;u5  mariti  of  her  husband.     Shaw's  Trustees 
v.  Shaw,  19  Jan.  1870,  p.  533. 
Aliment, 

4.  A  husband  with  an  income  of  £243,  ordained  to  aliment  his  wife,  who  had 
obtained  judicial  separation,  at  the  rate  of  £55  per  annum,  the  wife  having 
also  an  annuity  of  £30.    Wotherspoon  v,  Wotherspoon,  30  Oct.  1869,  p.  236. 

Executor. 

5.  Circumstances  in  which  an  executor,  who  raised  an  action  of  coimt  and  reckon- 
ing against  the  widow  for  her  intromissions  with  her  husband's  estate  during 
his  last  ilhiess,  was  found  liable  in  expenses.  MTherson  v.  Walker,  8  Dec. 
1869,  p.  382. 

Separation  and  Aliment. 

6.  Held  (1)  that  a  wife  was  entitled  to  a  judicial  separation,  and  aliment  from 
her  husband,  on  proof  of  a  single  act  of  personal  violence  following  upon  fre- 
quent and  long-continued  threats ;  but  (2)  that  she  has  not  entitled  to  the 
custody  of  a  child  in  pupillarity,  there  being  no  reason  to  apprehend  danger 
to  its  health  or  morals  if  allowed  to  remain  with  the  father.  Steuart  ©.  Steuart, 
3  June  1870,  p.  884. 

Divorce — Counter  Action. 

7-  An  action  of  divorce  was  raised  by  a  husband  in  October  1869,  and  a  counter 
action  of  divorce  was  raised  by  his  wife  in  January  1870.  The  Lord  Ordinary, 
on  5  February  1870,  pronounced  decree  of  divorce  against  the  wife  in  the  first 
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action ;  and,  in  the  second  action,  the  husband  then  pleaded  that  the  action 
was  incompetent.  The  Court  sist^  process  in  the  first  action  until  the  action 
of  divorce  at  the  instance  of  the  wife  should  be  ripe  for  judgment.  Brodie 
V.  Brodie,  11  June  1870,  p.  912. 

8.  Qiiestion,  as  to  the  effect  of  decree  of  divorce  being  pronounced  against  both, 
spouses  in  mutual  actions  of  divorce.    Ibid, 

Co-defender — Jurisdiction — Foreign — 24  <&  25  Vict,  cap.  86,  sec.  7 — Lease. 

9.  Held  (1)  that  the  Conjugal  Bights  Act,  sec.  7,  does  not  confer  jurisdiction  on 
the  Court  of  Session  against  a  co-defender  who  is  not  otherwise  within  the 
jurisdiction ;  (2)  that  a  co-defender  domiciled  in  England  was  subject  to  the 
jurisdiction,  being  tenant  of  shootings  in  Scotland,  with  a  shooting-lodge, 
garden,  and  grazing  ground. 

Question,  whether  tenancy  of  shootings  merely  would  have  been  sufficient  to 
found  jurisdiction  1    Fraser  v.  Fraser  and  Hibbert,  14  Jan.  1870,  p.  516. 
Divorce — Donatio  propter  nuptias — Provisions. 

10.  Held  that  a  husband's  right  under  his  marriage-contract  to  the  interest  of 
provisions  payable  at  the  death  of  his  wife's  father  was  forfeited  by  his  divorce 
for  adultery.    Harvey  v.  Farquhar,  12  July  1870,  p.  1014. 

Terce — Election. 

11.  A  lady,  after  surviving  her  husband  for  ten  years,  died  intestate,  without 
having  made  her  election  between  her  conventional  provisions  under  her 
husband's  testamentary  deeds  and  her  right  to  terce.  In  the  meantime  the 
trustees  under  these  deeds  had  consigned  judicially  the  amount  of  these  pro- 
visions in  bank,  and  intimated  to  the  lady.  They  had  also  called  her  in  an 
action  of  multiplepoinding,  brought  for  the  purpose  of  dividing  the  estate 
of  her  husband,  in  which  she  made  no  appearance.  Held  that  she  had  acqui- 
esced in  the  provisions  made  for  her  by  her  husband,  and  had  abandoned  ner 
claim  to  terce,  and  that  her  representatives  were  not  entitled  to  claim  the  arrears 
of  terce. 

Questions,  (!)  Whether,  in  order  to  transmit  any  right  to  arrears  of  terce  to  her 
representatives,  it  is  necessary  for  a  widow  to  have  been  served  to  the  terce ; 
and  (2)  whether,  where  a  widow  dies  without  electing  between  her  conventional 
provisions  and  her  right  to  terce,  her  right  to  elect  transmits  in  the  general 
case  to  her  representatives.  Pringle's  Executrices,  2  March  1870,  p.  710. 
Courtesy — Entail — Burgq^ge — Superiorities — Trust. 

12.  (1)  Courtesy  extends  to  lands  in  which  a  wife  dies  infeft  under  an  entail,  unless 
it  is  expressly  excluded  by  the  deed  of  entail ;  and  (2)  to  bur|;age  subjects  and 
superiorities  ;  but  (3)  not  to  lands  held  by  trustees  for  behoof  of  a  wife.  Lord 
CUnton  and  Saye,  &c.,  18  Dec.  1869,  p.  490. 

See  Marriage-Contract. 

Inhibition.    Recall — Declarator — Competency. 
Held  that  it  is  not  competent  to  use  inhibition  on  the  dependence  of  an  action 
of  declarator  containing  no  petitory  conclusions  except  for  expenses.    Weir 
V.  Otto,  19  July  1870,  p.  1105. 

Insanity.  Testament — Mental  Incapacity — Reduction. 
Held  on  a  proof  {diss.  Lord  Justice-Clerk)  that  a  testator,  seventy  vears  of  age, 
and  labouring  under  a  disease,  from  which  he  died  four  days  after  the  date 
of  the  execution  of  his  settlement,  was,  from  the  influence  of  opiates,  unable 
to  understand  the  nature  and  effect  of  the  deed.  Laidlaw  v.  Laidlaw,  1 7  June 
1870,  p.  937. 

Insurance.    Capital — Revenue — Trust — Fee  and  Liferent. 
Held  that  payments  of  premiums  of  insurance  against  fire  are  a  proper  charge 
against  the  revenue  of  trust-property.      Brown  v.  Soutar  and  Meacher,  15 
March  1870,  p.  781. 

Interdict.    See  Burgh. 

Interest.     Verdict — Jury  Trial. 
1.  A  contract  stipulated  for  payment  for  a  piece  of  machinery  by  a  four  months 
bill,  to  be  granted  when  the  machinery  was  proved  and  accepted.    In  an  action 
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Interest— Continued. 

for  the  price  of  the  machinery  the  jury  gave  a  verdict  for  the  puisuerB,  with 
interest  from  four  months  after  the  time  when  the  machinery  began  to  be 
used  by  the  purchasers,  though  it  was  not  formally  accepted  by  them  for  nearly 
four  years  thereafter.  The  Court  refused  to  disturb  the  verdict.  Forrest 
and  Barr  v.  Henderson,  &c.,  26  Nov.  1869,  p.  330. 

See  Executor,  3. 

Donation. 

2.  Held  that  advances  of  money  made  by  one  brother  to  another,  voluntarily 
tendered,  on  the  footing  that  they  should  be  repaid  only  if  the  receiver  should 
be  able  to  repay,  carried  interest  from  the  date  of  citation  only.  Forbes  v. 
Forbes,  4  Nov.  1869,  p.  240. 

Issue. 
Form  of  issues  adjusted  in  an  action  of  damages  for  slander.    Grant  v.  Fraser, 
16  July  1870,  p.  1050. 

Joint-Stock   Ck)BiPANiES.    Judicial    Winding-up— Statutory   Liability   of   Share- 
holders— Fraud. 

1.  In  the  winding  up  of  a  limited  company,  the  liquidator  presented  to  the  Court  a 
petition,  in  which  he  alleged  that  statements  in  the  articles  and  memorandum 
of  association,  to  the  effect  that  £100,000  of  the  nominal  capital  of  £105,000 
had  been  paid  up,  were  false  ;  that,  in  fact,  no  part  of  the  nominal  capital  had 
been  paid  up,  and  he  craved  the  Court  to  make  a  call  per  share  in  excess  of  the 
sum  which  the  articles  and  mem^yrandum  of  association  stated  to  be  the  amount 
of  unpaid  capital,  and  to  settle  the  list  of  contrihutories,  so  as  to  include  not 
only  the  names  of  original  shareholders,  but  also  of  a  person  who  had  a^uired 
shares  from  original  shareholders,  and  who  disputed  his  liability  for  more 
than  the  amount  per  share  which  appeared  to  be  unpaid  ex  facie  of  the  articles 
of  association  and  of  the  statutory  register.  Held  (rev.  judgment  of  the  Court 
of  Session)  that  the  facts  averred  by  the  liquidator  were  not  relevant  to  infer 
liability  on  the  part  of  the  shareholder  beyond  the  amount  payable  by  him  under 
the  articles  and  memorandum  of  association. 

Opinion  (per  Lord  Westbury),  that  the  liquidator  represents  the  creditcrs  only 
because  he  represents  the  company,  and  that  through  the  company  the  rights  of  the 
creditor  are  to  be  enforced.     Waterhouse  v.  Jamieson,  24  May  1870,  H.  L.  p.  80. 
Railway  Shares — Guarantee — Mutual  Agreement — Cautionary  Obligation. 

2.  In  order  to  induce  a  railway  company  to  complete  their  line  to  a  certain  town, 
certain  inhabitants  bound  themselves  to  guarantee  the  secretary  of  the  com- 
pany against  any  loss  which  he  might  sustain  on  certain  shares,  if  he  should 
not  be  able  to  dispose  of  the  shares  at  par  within  three  years  after  the  opening 
of  the  line.  Held  that  the  letter  of  guarantee  was  not  of  the  nature  of  a 
cautionary  obligation,  but  was  a  mutual  agreement ;  that  the  guarantors 
were  not  freed  from  liability  by  extensions  of  the  railway,  and  the  creation 
of  preference  stock  authorised  by  a  subsequent  Act  of  Parliament ;  and  that 
the  guarantors  were  bound  to  receive  the  shares  offered  by  the  secretary  which 
had  been  allotted  to  other  parties,  and  afterwards  forfeited,  and  to  reimburse 
him  for  the  sums  he  had  paid  on  these  shares.  Milne  v.  Kidd,  8  Dec.  1869, 
p.  386. 

Judge.    Declinature — Corruption. 

Held  (1)  that  a  plea  of  declinature  not  having  been  stated  in  initio  litis  could 
not  be  insisted  in  ;  and  (2)  that  the  statements  in  support  of  it  were  not  rele- 
vant.    Duke  of  Athole  v.  Robertson,  15  Dec.  1869,  p.  428. 

Judicial  Factor. 

1.  Petition  for  the  appointment  of  a  judicial  factor  on  an  entailed  estate,  pending 
the  result  of  an  action  at  the  petitioner's  instance  for  declarator  of  the  invalidity 
of  the  entail,  against  a  substitute  heir  of  tailzie,  who  had  expede  a  service 
in  that  character,  refused.    Catton  v.  Mackenzie,  16  March  1870,  p.  790. 

Spec  ial  Powers — Necessity — Partnership. 

2.  The  curator  bonis  of  a  lunatic,  who  was  a  partner  in  a  company  for  working  a 
quarry,  applied  for  special  powers  to  concur  with  the  other  partners  in  assign- 
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ing  their  interest  to  a  new  company  with  limited  liability,  and  to  accept  fully 
paid-up  stock  of  the  new  company  in  lieu  of  the  ward's  interest  in  the  existing 
adventure.    The  Ck)urt,  being  satisfied  that  a  case  of  necessity  had  been  made 
out,  granted  the  powers.    Bontine's  Curator  (Petitioner),  13  July  1870,  p.  1018. 
Special  Powers — Assignation  of  Heritable  Bond — Heritable  and  Moveable, 
3.  A  judicial  factor  was  appointed  on  a  trust-estate,  the  beneficial  interest  in  which 
was  vested  in  a  lunatic.    The  factor,  without  judicial  authority,  sold  a  heritable 
bond ;  and  the  lunatic's  heir  having  objected,  held  that  the  factor  was  bound 
to  restore  the  estate  to  its  former  condition.    Campbell  v.  Grant,  1  Dec.  1869, 
p.  365. 
See  Entail,  12 — Process y  10,  11. 

Jurisdiction.    Statute  26  dt  2Q  Vict.  c.  101  {General  Police  and  Improvement 
Act,  1862). 

1.  A  suspension  and  interdict  against  proposed  operations  of  a  body  of  Police 
.  Commissioners,  alleged  to  be  in  violation  of  the  statute  under  which  they  were 

acting,  held  competent,  notwithstanding  that  the  statute  provided  for  an  appeal 
to  the  Sheriff.  Lord  Advocate  v.  Police  Commissioners  of  Perth,  &c.,  7  Dec. 
1869,  p.  380. 

See  Sheriff-court. 

Church  Court — Ecclesiastical  Offence — Suspension, 

2,  A  parish  minister,  served  by  his  Presbytery  with  a  libel  charging  him  with 
"  fornication,  as  also  indecent  and  scandalous  familiarity  by  a  minister  of  the 
gospel  with  a  woman,''  pled  guilty  to  *'  scandalous  familiarity  with  a  woman," 
but  denied  fornication  or  indecent  familiarity.  The  Presbvtery  accepted  his 
plea,  and  suspended  him  for  six  months.  On  the  petition  of  Hyb  of  his  elders, 
the  General  Assembly  found  that  the  proceedings  of  the  Presbytery  were 
irregular,  and  ordained  them  to  proceed  with  the  libel.  The  minister  pre- 
sented a  suspension  of  this  judgment  on  the  grounds  (1)  that  it  was  incom- 
petent for  the  petitioners,  who  were  not  parties  to  the  proceedings  of  the 
Presbytery,  to  apply  to  the  Assembly  by  petition ;  and  (2)  that  having  been 
tried  and  sentenced  by  a  competent  Court,  and  undergone  more  than  one- 
half  of  his  sentence,  the  Assembly  exceeded  their  jurisdiction  in  ordering  him 
to  be  tried  again  on  the  same  libel.  Held  that  the  proceedings  complained 
of  were  within  the  exclusive  spiritual  jurisdiction  of  the  Church  Courts,  and 
could  not  be  reviewed  by  the  Court  of  Session.  Wight  v.  Presbytery  of  Dunkeld, 
29  June  1870,  p.  971. 

Justice  of  Peace.    Oppression. 
Circumstances  in  which  held  that  Justices  had  not  acted  oppressively  in  refusing 
an  adjournment  of  trial.    Robertson  v.  Duke  of  Athole,  25  Oct.  1869,  p.  215. 

Landlord  and  Tenant.    Obligation  to  Repair — Damnum  fatale, 

1.  Held  that  a  stipulation  in  a  lease  by  which  the  tenant  bound  himself  to  keep 
the  subjects  in  repair  did  not  bind  him  to  repair  damage  by  fire.  Duff  v, 
Fleming,  18  May  1870,  p.  838. 

Damnum  fatale — Fire — Lease,  Abandonment  of. 

2.  Subjects  let  on  a  lease  of  seven  years  from  Martinmas  1867  as  a  spirit  shop, 
&c.,  were  burned  on  the  17th  January  1869,  and  rendered  unfit  for  the  business. 
The  tenant  abandoned  them  on  the  21st  January.  They  were  valued  at  £800 
or  £900,  and  the  damage  was  estimated  at  £479.  They  were  repaired  by 
the  13th  April  1869.  Held,  in  an  action  by  the  landlord  for  rent,  that  the 
tenant  was  justified  in  abandoning  them.    Ibid, 

Violation  of  Prohibition — Penalty, 

3.  A  proprietor  granted  a  lease  for  999  years  of  a  piece  of  ground,  the  tenant 
being  taken  bound  to  erect  dwelling-houses  thereon,  and  being  prohibited 
"  from  keeping  a  public-house,  or  selling  liquor  of  any  kind,  at  any  time  during 
this  lease, '  without  a  special  yearly  licence  from  the  landlord,  "  other  ways 
to  pay  £10  sterling  of  additional  rent  for  each  time  they  shall  be  found  guilty  " 
of  infringing  the  prohibition.  Held  that  the  prohibition  was  absolute,  and 
that  the  tenant  had  not  the  option  of  contravening  the  same  on  payment 
of  £10  additional  rent.    Gold  v.  Houldsworth,  16  July  1870,  p.  1045. 
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Landlord  and  Tmkvr— Continued. 
Ubl igat  ion — Singular  Successor — Past urage* 

4.  The  town  of  Tobermory  was  founded  towards  the  end  of  last  century  by  the 
British  Fisheries  Society  on  land  acquired  by  the  society^  and  granted  out  in 
building  lots  advertised  to  be  let  on  leases  for  ninety-nine  years,  renewable  for 
ever  on  payment  of  a  grassum,  with  certain  privileges  attached  thereto,  including 
a  privilege  of  pasture  on  a  piece  of  moor  ground  adjoining  the  village,  for  which 
a  yearly  sum  by  way  of  rent  wa^  charged  in  addition  to  the  rent  of  each  lot, 
A  number  of  persons  took  lots  on  the  advertised  terms,  and  built  houses  thereon 
as  required  by  the  society,  some  of  them  subsequenUy  obtaining  formal  leases 
embodying  these  terms,  while  others  did  not  do  so.  Held  (a£E.  judgment  of  the 
Court  of  Session)  that  persons  who  had  entered  and  possessed  on  the  terms  adver- 
tised by  the  society,  whether  with  or  without  formal  leases,  had  valid  contracts 
of  lease  of  their  lots  for  tiie  first  period  of  ninety-nine  years,  with  a  right  of 
pasture  attached  as  a  pertinent  thereto  effectual  against  singular  successors 
of  the  society.    Campbell  r.  M'Lean,  Sec,  4  April  1870,  H.  L.,  p.  37. 

Inversion  of  Possession. 

5.  Held  (rev.  judgment  of  the  Court  of  Session)  that  the  tenant  of  a  shop  was  entitled 
to  use  it  for  sales  by  auction  unless  he  was  expressly  prohibited  by  his  lease. 
Keith  V.  Reid,  16  June  1870,  H.  L.,  p.  99. 

Incoming  Tenant — Grass  Seeds,  Payment  for. 

6.  (1)  Held  that  an  incoming  tenant  is  liable  for  the  cost  of  grass  seeds  sown  down 
with  the  crop  of  the  year  preceding  his  entry  by  the  outgoing  tenant  or  landlord* 
unless  relieved  by  express  stipulation  ;  and  (2)  terms  of  lease  which  held  not 
to  limit  this  obligation.     Simson  s  Trustee  v.  Carnegie,  27  May  1870,  p.  876. 

Removing — Juratory  Caution — Lease. 

7.  Circumstances  in  which  the  Court  passed  a  note  of  suspension  of  a  decree  of 
removing  on  juratory  caution.    Logan  v.  Weir,  16  July  1870,  p.  1048. 

Removing. 

8.  Held  (!)  that  the  tenant  of  a  farm  under  a  lease  expiring  at  Whitsunday  as 
to  houses  and  grass,  and  at  the  separation  of  the  waygoing  crop  as  to  the  arable 
land,  is  not  at  common  law  entitled  to  retain  after  Whitsunday  a  threshing- 
mill  or  bam  ;  (2)  (after  proof)  that  there  is  no  contrary  usage  in  Morayshire. 

Gatherer  v.  Cumming's  Executors,  11  Jan.  1870,  p.  498. 

Removing — A.  S.  10th  July  1839,  sec.  34 — Violent  Profits,  Caution  for — Process. 

9.  Held  that  the  provision  of  sec.  34  of  A.  S.  10th  July  1839,  requiring  caution 
for  violent  profits,  applied  only  to  actions  of  removing  against  a  tenant  at 
the  expiry  of  his  lease.     Oliver  v.  Weir's  Trustees,  21  May  1870,  p.  854. 

Summary  Application. 
10.  A  tenant  was  bound  by  his  lease  to  leave  the  fences  and  buildings  on  bis  farm 
in  the  like  good  repair  as  the  landlord  was  bound  to  put  them  at  the  outset 
of  the  lease.  Held  that  it  was  competent  for  the  landlord,  at  the  tenant's 
outgoing,  to  present  a  summary  application  to  the  Sheriff  to  have  the  fences 
and  buildings  judicially  inspected,  and  their  present  state  reported  on.  Gordon's 
Trustees  v.  Melrose,  25  June  1870,  p.  958. 

See  Member  of  Parliament — (See  separate  Index  of  "  Cases  decided  in  the  Segis- 
tration  Appeal  Court,"  p.  1165). 

Loan. 
In  an  action  for  repetition  of  an  alleged  loan  of  £50  the  pursuer  founded  on  a 
document  bearing  the  defender's  signature  in  the  following  terms  : — "  I 
acknowledge  having  received  the  sum  of  £50  sterling  from  my  sister,  A.  M. 
Should  it  ever  be  in  my  power  to  repay  her  this  sum  I  will  do  so  if  required. 
Received  the  sum  of  £50  stg.  James  MuirheadJ*  It  was  proved  that  the 
words  in  italics  and  the  signature  were  holograph  of  the  defender,  and  had 
been  added  by  him  to  the  other  portion  which  was  not  holograph.  Held 
that  the  loan  had  been  proved.  Christie's  Trustees  v.  Muirhead,  1  Feb.  1870, 
p.  569. 

Mandate. 
B  having  an  illiquid  claim  for  election  expenses  against  a  candidate  at  a  Par> 
liamentary  election,  wrote  upon  a  copy  of  his  account  the  following  docquet  r 
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Mandate— Continued. 

"  Pay  the  above  account  to  C,"  adding  his  signature  upon  a  penny  receipt-stamp, 
and  delivered  the  account  to  C.  The  agent  for  election  expenses  having  disputed 
the  amount  of  jB*s  account,  a  reference  was  entered  into  by  him  as  agent,  and 
Bj  with  concurrence  of  C.  Held  that  the  docquet  was  a  procuratory  in  rem 
suam  in  favour  of  C,  and  that  the  recognition  of  it  in  the  submission  by  the 
election  agent  gave  C  a  valid  right.  Eitchie  v.  M*Lachlan  and  Others,  27  May 
1870,  p.  879. 

Mansb.    See  Church. 

Marruge-Contract,  Antenuptial.    Revocation. 

1.  A  father  and  his  son,  in  the  son's  antenuptial  contract  of  marriage,  bound 
themselves,  jointly  and  severally,  to  provide  an  annuity  to  the  son's  wife  in 
the  event  of  her  surviving  him.  After  the  father's  death,  his  representative 
conveyed  to  the  son  certain  heritable  subjects  on  condition  of  receiving  a  dis- 
charge of  liability  for  the  annuity,  and  the  son  conveyed  the  property  to  his 
marriage-contract  trustees  in  security  of  payment  of  that  annuity.  In  considera- 
tion of  these  conveyances,  the  son's  wife  discharged  her  claim  against  her  father- 
in  law's  estate  for  the  annuity.  Held  that  the  spouses  could  not  gratuitously 
revoke  the  conveyance  to  their  marriage-contract  trustees.  Hope,  &c.,  15  March 
1870,  p.  778. 

Provision  to  Second  Wife. 

2.  By  an  antenuptial  marriage-contract,  dated  in  1815,  a  husband  provided 
to  himself  in  liferent,  and  the  children  of  the  marriage  in  fee,  one-half  of  his 
whole  estate.  One  son  was  bom  of  the  marriage.  The  wife  died  in  1848. 
The  son  died  in  1856,  leaving  issue,  and  bequeathing  his  whole  estate  to  trustees. 
The  husband,  who  contracted  a  second  marriage,  died  in  1860,  and  was  survived 
by  his  second  wife,  whom  he  appointed  his  executrix  and  universal  legatee. 
He  never  made  any  settlement  in  fulfilment  of  the  obligation  in  the  marriage- 
contract  of  1815.  Held  (1)  that  the  obligation  in  the  marriage-contract  of 
1815  did  not  require  or  admit  of  specific  performance  during  the  lifetime  of 
the  husband,  who  remained  during  his  life  absolute  owner  of  the  whole  of 
his  estate,  subject  only  to  an  obligation  to  leave  one-half  of  it  to  the  children 
of  the  marriage.  (2)  That  in  accounting  between  the  issue  of  the  first  marriage 
and  the  second  wife,  the  amount  of  the  husband's  estate  must  be  ascertained 
as  at  the  date  of  the  dissolution  of  the  first  marriage,  one-half  of  the  free  estate 
deductis  debitis^  being  placed  to  the  credit  of  the  children  of  the  first  marriage ; 
that  no  acquisitions  by  the  husband  after  the  dissolution  of  the  first  marriage 
could  go  to  increase  the  estate,  to  one-half  of  which  the  children  of  the  first 
marriage  were  entitled ;  and  that  debts  contracted  by  the  husband  after  the 
dissolution  of  the  first  marriage,  and  also  the  provisions  to  the  second  wife, 
were  chargeable  primarily  against  the  half  belonging  to  the  husband  of  the 
free  estate  ascertained  at  the  dissolution  of  the  first  marriage.  Arthur  and 
Seymour  v.  Lamb,  &c.,  30  June  1870,  p.  977. 

Postnuptial  Deed — Trust — Revocation — Jus  qucBsitum —  Vesting — Nobile  officium, 

3.  Held  that  a  postnuptial  deed  containing  a  provision  in  favour  of  the  children 
of  the  marriage  and  their  issue  could  not  be  revoked  by  the  parents  with  consent 
of  the  sole  existing  child  of  the  marriage,  though  caution  was  offered  to  secure 
the  interests  of  future  children.     Allan  v,  Kerr,  &c.,  21  Oct.  1869,  p.  195. 

See  Husband  and  Wife. 

Master  and  Servant.    See  Reparation,  5,  6. 

Member  of  Parliament — (See  separate  Index  of  **  Gases  decided  in  the  Registration 
Appeal  Court,"  p.  1165). 
See  Arrestment,  1. 

Minerals.    See  Entail,  5,  12. 

Minor.    Choosing  Curators. 
In  an  action  of  choosing  curators,  the  Court  refused  to  sanction  a  nomination 
by  the  minor  of  a  domiciled  Englishman,  on  the  ground  that  no  necessity 
had  been  shewn  for  choosing  a  person  beyond  the  jurisdiction  of  the  Court. 
Fergusson  t;.  Dormer,  &c.,  Jan.  25,  1870,  p.  539. 
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was,  in  the  circumstancea,  entitled  to  treat  the  lunatic  as  a  pauper  lunatic, 
and  was  entitled  to  relief  from  the  parish  of  his  settlement.    Dinwoodie  v. 
Graham,  27  Jan.  1870,  p.  548. 
Continuous  Residence. 

7.  A  residential  settlement  held  not  to  be  retained  by  a  hawker  who  resided  only 
six  months  in  each  year  in  the  parish.  Crosby  v.  Taylor  and  Greig,  21  Oct. 
1869,  p.  200. 

Prescription,  Triennial.    General  Accounting, 
In  the  case  of  a  person  making  money  advances  and  furnishing  goods  from  time 
to  time  to  another,  held  that  the  triennial  prescription  did  not  apply.     Murray 
i;.  Wright,  16  March  1870,  p.  797. 

Presumption  of  Life. 

In  the  case  of  a  person  who  had  gone  to  sea,  and  had  not  been  heard  of  for  thirty- 
three  years,  held  that  his  interest  in  a  succession  which  had  vested  in  him, 
if  he  was  alive,  was  sufficiently  protected  by  caution.    Ibid. 

Process.    Mandatory — Foreign. 

1.  Held  (diss.  Lord  Einloch)  that  when  a  litigant  leaves  the  country,  it  is  a  matter 
for  the  discretion  of  the  Court  whether  or  not  he  shall  be  ordained  to  sist  a 
mandatory.    Simla  Bank  v.  Home,  21  May  1870,  p.  849. 

2.  A  Scotchman,  an  officer  in  the  army,  when  serving  in  India,  signed  as  cautioner 
a  bond  to  an  Indian  Bank.  He  having  come  to  Scotland  on  a  two  years*  leave 
of  absence,  the  bank  raised  an  action  against  him  in  the  Court  of  Session,  which 
was  defended.  When  the  defender  left  Scotland  to  return  to  India  the  bank 
moved  that  he  be  ordained  to  sist  a  mandatory.  Motion  refused  in  hoc  statu 
— (diss.  Lord  Kinloch).    Ibid. 

Summons — Amendment — Court  of  Session  Act,  1868 — A.  S.  l^th  October  1868. 

3.  In  an  action  concluding  for  payment  of  a  sum  of  money,  with  interest  to  the 
date  of  signeting  the  summons,  the  pursuer  moved  to  have  interest  on  the 
principal  sum  from  the  date  of  the  action  inserted  in  the  issue,  and  with  that 
view  craved  leave  to  amend  the  conclusion  of  the  summons  if  necessary.  The 
Lord  Ordinary  pronounced  an  interlocutor  approving  of  an  issue  which  did 
not  embrace  the  additional  interest.  Held  (1)  that  a  reclaiming  note  against 
that  interlocutor,  with  a  view  to  getting  an  amendment  of  the  summons, 
was  competent ;  (2)  that  the  conclusions  of  the  summons  might  be  competently 
amended  under  the  29th  section  of  the  Court  of  Session  Act,  1868  ;  but 
(3)  that  as  the  proposed  amendment  would  subject  to  the  adjudication  of  the 
Court  a  sum  larger  than  was  originally  concluded  for,  it  was  incompetent 
under  the  second  clause  of  the  same  section.  Shotts  Iron  Co.  r.  Turnbull, 
Salvesen,  and  Co.,  11  Jan.  1870,  p.  501. 

Defences — Dilatory  Defence — Competency. 

4.  In  a  declarator  of  non-entry  brought  against  a  disponee  of  the  last  vassal, 
the  disponee  stated  inter  alia  the  plea,  *"  all  parties  interested  have  not  been 
called."  After  the  record  was  closed  a  joint  minute  was  lodged  renouncing 
probation  ;  the  conclusions  of  the  summons  were  restricted ;  and  the  Lord 
Ordinary  decerned  against  the  defender.  The  defender  reclaimed,  and  con- 
tended (1)  that  the  action  was  incompetent,  as  it  ought  to  have  been  directed 
against  the  heir  ;  and  (2)  that  at  least  it  was  necessary  still  to  call  him  as  a 
defender.  Held  (1)  that  the  plea  of  incompetency  ought  to  have  been  taken 
in  limine  by  the  defender ;  and  (2)  that  the  defender  was  barred  by  the  procedure 
in  the  action  from  insisting  on  the  heir  now  being  called.  Tod's  Trustees 
V.  Graham,  9  Dec.  18C9,  p.  397. 

Preliminary  Plea. 

5.  In  a  petition  by  a  railway  company  for  warrant  to  sell  goods  in  payment  of 
tolls,  the  Sheriff,  "  under  reservation  of  all  rights  and  pleas  of  parties,  and  of 
consent,"  granted  warrant  of  sale,  and  in  the  same  interlocutor  ordered  con- 
descendence and  defences.  One  of  the  pleas  stated  by  the  respondent  was, 
that  the  petition  was  incompetent,  no  "  demand,"  in  terms  of  section  90  of  the 
Railway  Clauses  Act,  having  been  made  before  detention  and  sale.  Held 
diss.  Lord  Deas),  that,  in  the  circumstances,  the  plea  of  incompetency  most  be 
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due  by  A,  which  was  paid  by  (7,  was  ineffectual.  Jackson  v.  NicoU,  14  Jan. 
1870,  p.  523. 
Debtor  and  creditor — Account-Current — Payment — Appropriation, 
2.  Where  divers  debts  are  due,  the  debtor  paying  money  to  his  creditor  may 
appropriate  the  payment  to  the  discharge  oi  any  one  of  the  debts  ;  if  the  debtor 
does  not  make  an  appropriation,  the  creditor  may  do  so  ;  if  there  is  no  appro- 
priation by  either  party,  and  an  account-current  between  them,  the  law  makes 
an  appropriation  according  to  the  order  of  the  items  in  the  account.    Ibid, 

Penalty.    See  Contract,  3. 

Personal  Objection.    See  Bill  of  Exchange,  1,  2— Process,  5. 

Police.    General  Police  Act,  1862,  25  <6  26  Vict,  c,  101,  sees,  150  arid  S9l^Private 
Street — Notice. 

1.  Held  (rev.  judgment  of  the  Court  of  Session),  that  the  paving  of  a  private  street 
by  the  Commissioners  of  Police  was  an  improvement  for  which  they  were  entitled 
to  charge  "  private  improvement  assessment,^  and  of  which  they  were  bound 
to  give  notice  under  the  391th  section  of  the  Act,  Campbell  v,  Leith  Police 
Commissioners,  28  Feb.  1870,  H.  L.  p.  28.  ^ 

District  Assessment.  " 

2.  Observed  (per  Lord  Colonsay),  that  the  "  district  assessment "  applied  to  sewerage 
and  drainage  operations.    Ibid, 

Poor.    Assessment — Suspension, 

1.  A  declarator  to  determine  the  mode  in  which  a  parochial  board  shall  make 
the  deductions  allowed  by  the  37th  section  of  the  Poor-Law  Act,  is  incom- 
petent at  the  instance  of  a  single  ratepayer  against  the  board.  Suspension 
of  a  charge  for  payment  of  the  poor-rates  is  the  proper  remedy  against  an 
overcharge.    Steuart  v.  Parochial  Board  of  Keith,  16  Oct.  1869,  p.  188.  '' 

Heritors  and  Kirk-session* 

2s  Held  {dub,  the  Lord  President)  that  funds  derived  from  various  sources,  in 
some  of  which  the  kirk-session  of  a  parish  was  interested  exclusively,  and 
in  others  jointly  with  the  heritors,  and  which  the  kirk-session  had  in  1735 
invested  "^  for  behoof  of  the  poor  of  the  parish,"  and  thereafter,  with  the  tacit 
acquiescence  of  the  heritors,  administered  for  behoof  of  the  general  poor,  fell 
to  be  transferred  to  the  parochial  board  (in  terms  of  the  5  2d  section  of  the 
Poor-Law  Amendment  Act)  for  behoof  of  the  poor  legally  entitled  to  relief. 
Plockhart  v.  Kirk-session  of  Aberdour,  24  Nov.  1869,  p.  320. 

Settlement — Forisfamiliation, 

3i  Held  that  a  daughter,  seventeen  years  of  age,  living  in  her  father's  house, 
and  disabled  from  earning  her  livelihood  by  permanent  disease,  was  a  proper 
object  of  parochial  relief,  her  father  (a  farm-labourer)  not  being  able-bodied,  \ 

and,  although  able  to  earn  wages  in  good  weather,  entirely  unable  to  afford  his 
daughter  the  support  which  she  required.    Knox  v.  Hewat,  12  Jan.  1870,  p.  514. 

4.  The  fact  that  a  forisfamiliated  child  has  no  birth  or  residential  settlement  in 
Scotland  does  not  preserve  or  revive  the  Scotch  derivative  settlement  which 
belonged  to  her  as  a  member  of  her  father's  family.  Walker  v,  Russell,  24  June 
1870,  p.  946. 

5«  A  woman  of  weak  intellect,  born  in  England,  the  daughter  of  a  Scotsman, 
travelled  about  England  and  Scotland  as  a  hawker,  without  acquiring  a  resi- 
dential settlement.  She  became  insane,  and  chargeable  as  a  pauper  in  Scot- 
land, at  the  age  of  thirty-eight.  Held  that  as  she  had  not  been  precluded 
by  mental  weakness  from  self-support,  she  was  not  incapable  of  forisfamiliation, 
and  of  acquiring  a  settlement  for  herself,  and  consequently  that  the  parish 
where  she  became  chargeable  had  no  claim  of  reUef  against  that  of  her  father's 
birth,  although  she  had  no  other  settlement  in  Scotland.  Ibid, 
Lunatic, 

6.  A  person  found  insane  in  a  parish,  without  means,  in  Scotland,  was  lodged  by 
the  inspector  of  poor  in  a  lunatic  asylum,  in  terms  of  the  Act  20  &  21  Vict, 
c.  71.  In  an  action  of  relief  brought  by  the  inspector  against  the  parish  of  the 
lunatic's  settlement,  the  defence  was  that  the  lunatic  had  means  in  England. 
Held  that,  whether  the  lunatic  had  means  in  England  or  not,  the  pursuer 
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was,  in  the  circumstances,  entitled  to  treat  the  lunatic  as  a  pauper  lunatic, 
and  was  entitled  to  relief  from  the  parish  of  his  settlement.     Dinwoodie  f. 
Graham,  27  Jan.  1870,  p.  548. 
Continuous  Residence, 

7.  A  residential  settlement  held  not  to  be  retained  by  a  hawker  who  resided  only 
six  months  in  each  3^ar  in  the  parish.  Crosby  v,  Taylor  and  Greig,  21  Oct. 
1869,  p.  200. 

Prescription,  Triennial.    General  Accounting. 
In  the  case  of  a  person  making  money  advances  and  furnishing  goods  from  time 
to  time  to  another,  held  that  the  triennial  prescription  did  not  apply.    Murray 
V.  Wright,  16  March  1870,  p.  797. 

Presumption  of  Life. 

In  the  case  of  a  person  who  had  gone  to  sea,  and  had  not  been  heard  of  for  thirty- 
three  years,  held  that  his  interest  in  a  succession  which  had  vested  in  him, 
if  he  was  alive,  was  sufficiently  protected  by  caution.    Ibid. 

Process.    Mandatory — Foreign, 

1.  Held  {diss.  Lord  Einloch)  that  when  a  litigant  leaves  the  country,  it  is  a  matter 
for  the  discretion  of  the  Court  whether  or  not  he  shaU  be  ordained  to  sist  a 
mandatory.    Simla  Bank  v.  Home,  21  May  1870,  p.  849. 

2.  A  Scotchman,  an  officer  in  the  army,  when  serving  in  India,  signed  as  cautioner 
a  bond  to  an  Indian  Bank.  He  having  come  to  Scotland  on  a  two  years'  leave 
of  absence,  the  bank  raised  an  action  against  him  in  the  Court  of  Session,  which 
was  defended.  When  the  defender  left  Scotland  to  return  to  India  the  bank 
moved  that  he  be  ordained  to  sist  a  mandatory.  Motion  refused  in  hoc  statu 
— {diss.  Lord  Kinloch).    Ibid. 

Summons — Amendmentr-'Court  of  Session  Act,  1868 — A.  S,  14^  October  1868. 

3.  In  an  action  concluding  for  payment  of  a  sum  of  money,  with  interest  to  the 
date  of  signeting  the  summons,  the  pursuer  moved  to  have  interest  on  the 
principal  sum  from  the  date  of  the  action  inserted  in  the  issue,  and  with  that 
view  craved  leave  to  amend  the  conclusion  of  the  summons  if  necessary.  The 
Lord  Ordinary  pronounced  an  interlocutor  approving  of  an  issue  which  did 
not  embrace  the  additional  interest.  Held  (1)  that  a  reclaiming  note  against 
that  interlocutor,  with  a  view  to  getting  an  amendment  of  the  summons, 
was  competent ;  (2)  that  the  conclusions  of  the  summons  might  be  competently 
amended  under  the  29th  section  of  the  Court  of  Session  Act,  1868  ;  but 
(3)  that  as  the  proposed  amendment  would  subject  to  the  adjudication  of  the 
Court  a  sum  larger  than  was  originally  concluded  for,  it  was  incompetent 
under  the  second  clause  of  the  same  section.  Shotts  Iron  Co.  t?.  TumbuH 
Salvesen,  and  Co.,  11  Jan.  1870,  p.  501. 

Defences — Dilatory  Defence — Competency. 

4.  In  a  declarator  of  non-entry  brought  against  a  disponee  of  the  last  vassal 
the  disponee  stated  inter  alia  the  plea,  "  all  parties  interested  have  not  been 
called."  After  the  record  was  closed  a  joint  minute  was  lodged  renouncing 
probation  ;  the  conclusions  of  the  summons  were  restricted ;  and  the  Lord 
Ordinary  decerned  against  the  defender.  The  defender  reclaimed,  and  con- 
tended (1)  that  the  action  was  incompetent,  as  it  ought  to  have  been  directed 
against  the  heir ;  and  (2)  that  at  least  it  was  necessary  still  to  call  him  as  a 
defender.  Held  (1)  that  the  plea  of  incompetency  ought  to  have  been  taken 
in  limine  by  the  defender ;  ana  (2)  that  the  defender  was  barred  by  the  procedure 
in  the  action  from  insisting  on  the  heir  now  being  called.  Tod's  Trustees 
V,  Graham,  9  Dec.  1869,  p.  397. 

Preliminary  Plea. 

5.  In  a  petition  by  a  railway  company  for  warrant  to  sell  goods  in  payment  of 
tolls,  the  SherifE,  "^  under  reservation  of  all  rights  and  pleas  of  parties,  and  of 
consent,"  granted  warrant  of  sale,  and  in  the  same  interlocutor  ordered  con- 
descendence and  defences.  One  of  the  pleas  stated  by  the  respondent  wss, 
that  the  petition  was  incompetent,  no  "  demand,"  in  terms  of  section  90  of  the 
Railway  Clauses  Act,  having  been  made  before  detention  and  sale^  Held 
diss.  Lord  Deas),  that,  in  the  circumstances,  the  plea  of  incompetency  most  be 
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held  to  have  been  waived  by  the  parties  when  they  consented  to  the  warrant 
of  sale.    North  British  Railway  CJompany  v.  Carter,  15  July  1870,  p.  1038. 
Court  of  Session  Act,  1868,  sec.  72. 

6.  Circumstances  in  which,  after  judgment  in  the  inferior  Court,  holding  the 
defender  confessed,  and  decerning  against  him,  on  an  appeal  the  Court  allowed 
him  to  state  his  defence  on  payment  of  expenses.  Duke  of  Athole  v,  Robertson, 
16  Dec.  1869,  p.  433. 

Amendment — Sheriff-court  Act,  1853  (16^17  Vict.  cap.  80),  sec.  16. 

7.  Held  that  the  SherifE  could  not  competently  authorise  the  introduction  of  a 
new  defence,  but  that  the  Court  had  power  to  do  so.  Gibson  v.  Smith,  29  Jan. 
1870,  p.  556. 

Record — Amendment  of  Record  and  Issue — New  Trial. 

8.  In  an  action  upon  a  bill  and  counter  action  of  reduction  in  which  a  jury  had 
affirmed  an  issue  of  force  and  fear,  the  Court,  being  satisfied  from  the  evidence 
led  at  the  trial  that  the  questions  between  the  parties  had  not  been  fairly  raised 
by  the  record,  from  which  the  issues  had  been  properly  extracted,  set  aside 
the  verdict,  and  granted  a  new  trial,  on  new  issues  to  be  adjusted  upon  an 
amended  record,  on  condition  that  the  party  who  had  been  unsuccessful  in 
the  first  trial  should  pay  the  expenses  of  it,  so  far  as  not  available  for  the  second 
trial.    Gelot  v.  Stewart,  4  March  1870,  p.  733. 

Declarator — Judgment — Competency — Res  judicata — Lis  alibi  pendens. 

9.  When  a  question  arises  a£  to  the  construction  of  a  final  decree,  it  is  competent 
to  try  it  in  an  action  of  declarator.  Park's  Curator  v.  Black,  &c.,  8  March 
1870,  p.  753. 

See  Fishings,  6. 

Multiplepoinding  and  Exoneration — Judicial  Factor — Competency. 

10.  A  judicial  factor,  instead  of  presenting  a  petition  for  exoneration,  &c.,  brought 
an  action  of  multiplepoinding.  Question  raised  as  to  the  competency  of  the 
action.    Campbell  v.  Grant,  &c.,  1  Dec.  1869,  pp.  365,  1029. 

Multiplepoinding  and  Exoneration — Competency. 

11.  A  judicial  factor  on  the  trust-estate  of  a  person  deceased  raised  an  action  of 
multiplepoinding  and  exoneration,  concluding  for  declarator  that  he  was 
liable  only  in  once  and  single  payment  of  the  said  estate,  so  far  as  it  had  been 
recovered  by  him,  under  deduction  of  his  commission  and  expenses  ;  that 
he  was  entitled  to  retain  his  commission  and  expenses,  and  should  be  ordained 
to  pay  over  the  balance  of  the  estate  to  the  parties  having  right  thereto ;  and 
that  he  should  be  exonered  and  discharged  of  his  of&ce,  and  get  his  bond  of  caution 
delivered  up.  The  right  to  the  whole  fund  in  medio  was  presently  vested  in 
a  lunatic,  for  whom  a  claim  was  lodged  accordingly,  another  claim  being  lodged 
by  parties  having  a  contingent  interest  in  the  fund,  no  objection  being  made 
by  any  of  the  parties  to  the  competency  of  the  action.  Held  that  there  was 
no  proper  competition  or  double  distress,  and  that  the  factor  was  not  entitled, 
under  existing  circumstances,  to  insist  in  paying  away  the  fund,  and  action 
dismissed  accordingly. 

Opinions,  that  such  an  action  at  the  instance  of  a  judicial  factor  was  incom- 
petent.   Campbell  v.  Grant,  &c.,  14  July  1870,  p.  1029. 
Multiplepoinding — Arrestment. 

12.  An  action  of  multiplepoinding,  in  which  the  fund  in  medio  was  a  sum  for 
which  the  creditor  had  obtained  decree,  dismissed  as  incompetent  (dvb. 
Lord  Benholme),  there  having,  when  the  action  was  raised,  been  only  one 
arrestment  used  against  the  fund.  Mitchell  v.  Strachan,  18  Nov.  1869, 
p.  300. 

Special  Case,    . 

13.  Observed  that  special  cases  ought  to  be  signed  by  the  counsel  by  whom  they 
have  been  adjusted,  and  not  by  other  counsel  for  them.  Hope,  &c.,  15  March 
1870,  p.  778. 

14.  Observations  as  to  the  structure  of  special  cases.  Wright's  Trustees,  &c.,  16 
March  1870,  p.  786. 

15.  Observations  on  the  form  of  special  cases.  Halliday  and  Others.  9  Nov.  1869, 
p.  264. 
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16.  Observations  on  the  rule  of  awarding  expenses  in  special  cases  regarding  the 
construction  of  settlements.    Wright's  Trustees,  &c.,  15  March  1870,  p.  786. 

Bill-Chamber — Remit  with  Instructums — 1  <&  2  Geo.  IV.  c.  38,  sec.  1. 

17.  When  in  the  Bill-Chamber  a  remit  is  made  to  the  inferior  Judge  with  instrne- 
tions,  it  is  competent  for  the  Lord  Ordinary  or  the  Court  to  dispose  of  the 
Bill-Chamber  expenses.    Oliver  v.  Weir's  Trustees,  21  May  1870,  p.  854. 

Remit  ob  contingentiam. 

18.  Held  that  there  was  no  such  contingency  between  a  petition  to  have  the  re- 
spondent ordained  |to  restore  a  turnpike-gate  which  had  been  thrown  down, 
and  an  action  brought  by  the  respondent  against  the  petitioner  for  declarator 
that  it  was  illegal  to  levy  the  toll,  as  to  make  it  the  duty  of  the  Division  in  which 
the  petition  depended  to  remit  the  cause  to  the  other  Division,  where  the 
declarator  was  pending.    Duke  of  Athole  v.  Robertson,  16  Dec.  1869,  p.  433« 

Extract — Sheriff — Court  of  Session  Act,  1868. 

19.  On  14th  June  the  defender  in  a  SherifE-court  action  was  assoilized  with  a  find- 
ing of  modified  expenses,  and  on  12th  November  the  Sherifi  decerned  for  the 
modified  expenses.  On  17th  November  the  decree  for  expenses  was  extracted 
Held  {diss.  Lord  Kinloch)  that  the  decree  was  not  prematurely  extracted, 
twenty  days  having  elapsed  after  the  date  of  the  judgment  on  the  merits. 

Question,  Whether  extract  would  have  been  competent  after  twenty  days 
from  the  date  of  the  judgment  disposing  of  the  merits,  but  within  forty-eight 
hours  from  the  date  of  the  decree  for  expenses  1    Cruickshank  r.  Smart, 
5  Feb.  1870,  p.  614. 
Sisting  Trustee. 

20.  In  an  action  of  reduction,  count,  reckoning,  and  payment,  the  Lord  Ordinary 
decerned  in  terms  of  the  rescissory  conclusions,  and  appointed  parties  to  proee^ 
with  the  accounting.  Before  a  reclaiming  note  was  disposed  of,  the  defender 
became  bankrupt ;  and  his  trustee  craved  to  be  sisted  as  a  party,  on  the  condi- 
tion  that  he  should  acquiesce  in  the  Lord  Ordinary's  judgment,  and  shouM 
not  be  found  Uable  for  the  expenses  previously  incurred.  Held  that  it  was 
not  competent  at  that  stage  of  the  cause  for  the  trustee  to  sist  himself  unless 
unconditionally.    Ellis  t;.  Ellis,  26  May,  1870,  p.  871. 

Appeal.    Competency. 

21.  A  small-debt  action  brought  against  a  friendly  society  by  a  member  thereof 
for  payment  of  £5,  as  the  balance  of  aliment  due  to  the  pursuer  for  a  period 
of  thirteen  weeks,  during  which  he  had  been  temporarily  disabled  from  work, 
was  remitted  by  the  Sheriff  to  his  ordinary  roll.  An  appeal  against  the  Sheriff's 
judgment  having  been  taken  to  the  Court  of  Session,  held  that  it  was  incom- 
petent, in  respect  that  the  sum  concluded  for  was  under  £25,  and  that  the 
action  did  not  necessarily  involve  a  continuing  Uability. 

Observed  {perLovd  Cowan),  that  if  a  question  of  future  liability  had  been  involved, 
the  action  would  have  been  incompetent  in  the  Small-Debt  Court.     Macfarlane 
V.  Friendly  Society  of  Stornoway,  27  Jan.  1870,  p.  549. 
Decree  in  Absence. — Party  failing  to  appear. 

22.  Appeals  will  be  disposed  of  in  the  absence  of  a  party  failing  to  appear.  Mac* 
donald  v.  Malcolm,  18  Jan.  1870,  p.  533. 

Proof.    Conjugal  Rights  Act. 

23.  Shorthand-writer's  notes  of  evidence  taken  before  a  Judge  who  had  died  before 
certifying  them,  on  minute  of  the  parties,  held  equivalent  to  a  proof  duly 
certified.    Walker  v.  Walker,  11  Jan.  1870,  p.  504. 

Statute  17  <&  18  Vict.  cap.  34 — Act  of  Sederunt  16th  February  1841,  section  17. 

24.  Commission  granted  to  take  the  evidence  of  a  medical  witness  residing  m 
England,  although  not  unable  to  attend  the  trial  by  reason  of  age  or  permanent 
infirmity.  Henderson  v.  North  British  Railway  Company,  8  June  1870, 
p.  895. 

Court  of  Session  Act,  sec.  72. 

25.  A  defender  who  had  declined  to  lead  proof,  on  the  ground  that  the  Judge  was 
corrupt,  and  had  been  decerned  against,  allowed,  after  the  declinature  had 
been  repelled,  and  on  payment  of  expenses,  to  lead  his  proof  before  further 
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answer,  under  section  72  of  the  Court  of  Session  Act.    Duke  of  Athole  v.  Robert- 
son, 15  Dec.  1869,  p.  428. 
Consistorial  Cause — List  of  Witnesses. 

26.  Held  that  the  former  practice  in  the  Commissary  Court  of  furnishing  a  list 
of  witnesses  to  the  opposite  party  before  a  proof  is  now  obsolete.  Steuart  v, 
Steuart,  3  June  1870,  p.  884. 

Precognition — Scientific  Witrusses. 

27.  Observations  (per  Lord  President)  on  the  duty  of  agents  in  precognoscing 
scientific  witnesses  in  questions  as  to  the  validity  of  patents.  Neilson,  &c.  v. 
Barclay,  19  July  1870,  p.  1050. 

See  Sheriff, 

Judicial  Examination. 

28.  In  an  action  for  separation  and  aliment,  motion  for  a  judicial  examination  of 
the  'p&Ttiea  refused.    Steuart  v.  Steuart,  3  June  1870,  p.  884. 

29.  Jury  Trial,  Modification — Damages.  Lumsden  i;.  Great  North  of  Scotland 
Railway  Company,  24  May  1870,  p.  858. 

Proof.     Trust — Disposition — Writ  or  Oath. 

1.  Held  that  a  person  holding  an  absolute  disposition  in  security  for  past  and 
future  advances  was  bound  to  instruct  by  evidence  other  than  his  own  oath 
advances  made  by  him  subsequent  to  the  date  of  the  conveyance.  Murray 
i;.  Wright,  6  March  1870,  p.  797. 

Writ — Receipt. 

2.  A  receipt  for  a  legacy,  neither  holograph  nor  tested,  after  proof  that  the  signature 
is  genuine,  is  competent  evidence  of  payment.  M*Laren  v,  Howie,  &c.,  6  Nov. 
1869,  p.  258. 

Writ — Lav}-Agent^s  Letters — Loan, 

3.  Held  that  statements  in  a  law-agent's  letters  not  being  equivalent  to  his  client's 
writ,  cannot  competently  be  adduced  as  evidence  of  an  alleged  loan  of  money 
exceeding  £100  Scots.    Smith  r.  Smith,  4  Dec.  1869,  p.  375. 

Trust — Provision — Payment  by  Anticipation, 

4.  Held  that  it  was  competent  to  prove  by  parole  that  a  daughter  who  had  requested 
and  received  advances  from  her  father  was  aware  of  a  provision  in  her  favour 
contained  in  his  trust-settlement,  and  that  expressions  in  letters  by  her  to 
her  father  referred  to  it.    M*Laren  v.  Howie,  &c.,  6  Nov.  1869,  p.  258. 

Erasure — Evidence  of  Experts. 

5.  Observations  as  to  the  evidence  of  experts  in  regard  to  alleged  erasures  in  deeds. 
Hamilton  t;.  Lindsey-Bucknall,  &c.,  17  Dec.  1869,  p.  449. 

Succession —  Testament — Proof — Competency. 

6.  In  the  construction  of  a  settlement  containing  a  general  conveyance  of  the 
granter's  whole  heritage,  held  that  it  was  competent  to  refer  to  other  deeds 
executed  by  the  granter  withl  reference  to  his  heritage,  though  not  testa- 
mentary, as  evidence  that  it  was  not  the  granter's  intention  to  include  certain 
lands  in  the  conveyance.    Catton  v.  Mackenzie,  19  July  1870,  p.  1086. 

Proof — Competency. 

7.  Held  that  probative  deeds  executed  by  the  granter  of  a  general  mortis  causa 
disposition,  after  the  date  thereof,  were  admissible  as  evidence  to  shew  that 
the  granter  did  not  intend  to  include  an  entailed  estate  in  the  general  convey- 
ance. Question  as  to  the  admissibility  for  the  same  purpose  of  letters  written 
by  the  granter  of  the  general  disposition.  Glendonwyn  c;.  Gordon,  &c.,  20 
July  1870,  p.  1110. 

See  Process, 

Property.  Accession — Contract — Sale — Common  Property. 
1.  A  contracted  to  build  for  B  a  hearse  for  a  specified  sum,  on  condition  that  B 
should  contribute  certain  portions  of  the  materials  and  workmanship.  B  con- 
tributed his  share,  and  the  materials  furnished  by  him  were  affixed  to  the  hearse, 
so  that  they  could  not  be  detached  without  injury  to  the  general  fabric.  A 
became  bankrupt  before  finishing  the  hearse,  which  was  in  his  possession. 
Held,  in  a  question  between  B  and  the  trustee  in  A's  sequestration,  that  the 
parties  were  joint  proprietors  of  the  subject  in  proportion  to  the  value  of  their 
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respective  contributions.    Wylie  and  Lochhead  r.   Mitchell,    17  Feb.   1870, 
p.  649. 
Joint  Production — Specificatio. 

2.  It  is  a  general  principle  of  equity  that  when  the  materials,  skill,  and  labour 
of  two  or  more  persons  are  voluntarily  and  inseparably  combined  in  the  pro- 

'  duction  of  an  indivisible  corporeal  subject,  the  same  belongs  to  the  contn- 
butors  jointly,  the  interest  of  each  being  in  proportion  to  the  value  of  his  con- 
tribution ;  and  this  principle  will  receive  efiect  where  there  is  no  rule  of  positive 
law  to  the  contrary.     Ibid. 

Public  or  Parochial  Burden — Judicial  Sale — Decennalis  et  Triennalis  Possessio. 

3.  Lands  which  for  upwards  of  a  hundred  years  had  been  in  the  possession  of  the 
same  family  without  the  intervention  of  a  singular  successor  were  purchased 
in  1840  at  a  judicial  sale,  and  from  that  time  until  1864  the  purchaser  paid 
to  the  precentor  of  the  parish  a  salary,  which  his  predecessors  had  paid  from 
a  period  prior  to  1710 ;  but  in  1868  he  raised  an  action  of  declarator  of  im- 
munity against  the  precentor  and  kirk-session.  Held  by  a  majority  of  seven 
Judges  {diss.  Lord  Deas,  Benholme,and  Eanloch),  that  although  in  the  absence 
of  writing  long  usage  might  infer  an  antecedent  obligation  on  the  pursuers 
predecessors  and  their  representatives  succeeding  to  the  estate  to  pay  the  salary 
in  question,  no  such  obligation  had  been  transmitted  to  him,  and  that  he  was 
entitled  to  decree,  in  respect  (1)  that  the  precentor's  salary  had  not  been  rendered 
a  condition  or  qualification  of  the  conveyance  in  his  favour  as  purchaser  at 
the  judicial  sale ;  (2)  that  it  was  not  a  public  or  parochial  burden  affecting 
the  lands,  for  which,  as  singular  successor,  he  was  liable ;  and  (3)  that  the 
precentor  not  being  an  ecclesiastic  could  not  plead  the  benefit  of  decennalis 
et  triennalis  possessio,    Traill  v.  Dangerfield,  &c.,  21  Feb.  1870,  p.  673. 

Restrictions  on  Use  of. 

4.  A  person  obtained  from  the  magistrates  of  a  town  a  feu-charter  to  a  piec«  of 
ground,  subinfeudation  being  prohibited.  The  feuar  subsequently  ddsponed 
it  a  me  in  lots  to  various  purchasers  so  as  to  form  a  street,  inserting  in  the  dis- 
position a  condition  as  to  the  form  and  height  of  the  roob  and  chimney-heads, 
declaring  that  it  should  be  inserted  in  the  subsequent  titles  of  the  respective 
properties,  the  disponer  binding  himself  to  insert  the  same  condition  in  future 
dispositions,  and  to  observe  the  same  himself.  The  condition  was  accordingly 
inserted  in  the  subsequent  titles,  including  the  charters  by  progress  obtained 
by  the  disponees  from  the  magistrates.  Held  that  the  singular  successor  of 
one  disponee  could  enforce  it  against  the  singular  successor  of  another.  M'Neill 
V.  Mackenzie,  5  Feb.  1870,  p.  622. 

5.  A  clause  in  the  titles  of  all  the  proprietors  of  a  street  prohibited  them  from 
altering  the  roofs  and  chimney-heads  of  their  houses  so  as  to  disfigure  the 
street,  or  be  an  annoyance  or  offensive  to  the  neighbouring  proprietora. 
Objections,  that  it  was  incapable  of  enforcement,  (1)  as  being  too  vague,  and 
(2)  as  affecting  merely  a  matter  of  taste,  repelled.    Ibid. 

Servitude  of  Light — Street — Injurious  Operations. 

6.  Operations  which  held  not  to  be  in  violation  of  a  clause  prohibiting  the  pro- 
prietors in  a  street  from  altering  the  roofs  and  chimney-heads  of  their  houses 
so  as  to  disfigure  the  street,  or  be  an  annoyance  or  offensive  to  the  neighbour- 
ing proprietors.     Ibid. 

Disposition — Assignation  of  Writs — Jus  actionis. 

7.  A  general  disposition  of  heritage  conveys  no  right  of  fee,  but  gives  only  a  jus 
actionis.  Opinion  {per  Lord  Deas),  that  in  a  special  conveyance  of  heritage 
the  writs  are  conveyed  without  a  clause  of  assignation.  Smith  r.  Wallace, 
26  Nov.  1869,  p.  345. 

General  Conveyance — Special  Conveyance. 

8.  A  marriage-contract  conveyed  to  trustees  the  wife's  whole  estate,  heritable 
and  moveable,  especially  what  she  was  or  might  become  entitled  to  under  the 
will  of  her  father,  calculated  to  be  of "  the  value  of  £2600  or  thereby,  and  which 
£2600  includes  the  house  properties  situated  in  Castle  Street  of  Fraserburgh, 
at  present  occupied  by  "  certain  tenants  named,  the  wife  binding  heis^  to 
execute  all  necessary  deeds  for  conveying  the  said  estate  to  the  trustees.    Held 
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(Lord  Deas  diss.)  that  this  was  not  a  special,  but  merely  a  general  conveyance 
of  the  subjects.    Smith  v.  Wallace,  26  Nov.  1869,  p.  345. 
Title  to  Sue — Personal  Bight  to  Lands — General    Conveyance — Assignation  to 

Writs-— Titles  to  Land  {Scotland)  Act,  1858. 
9.  A  in  his  settlement  granted  to  trustees  a  general  conveyance  of  his  whole 
heritage,  with  a  special  conveyance  of  certain  subjects,  and  a  precept  of  sasine. 
A's  trustees  by  minute  allocated  the  special  subjects  to  jB,  the  truster's  daughter. 
B  executed  a  marriage-contract,  containing  a  general  conveyance  of  her  whole 
heritage  to  trustees,  without  assignation  of  writs. 

A^s  trustees,  without  completing  a  title,  conveyed  the  special  subjects  to 
By  and  assigned  the  writs.  B  took  infeftment  on  the  assigned  precept  in  her 
father's  deed,  and  subsequently  granted  a  bond  over  the  special  subjects,  which 
was  recorded. 

Thereafter  a  judicial  factor,  vested  in  the  rights  of  B's  marriage-contract 
trustees,  with  a  view  to  challenging  B's  infeftment,  completed  a  title  by  notarial 
instrument  on  the  general  conveyace  in  A's  settlement. 

In  an  action  brought  by  the  factor  to  reduce  B's  infeftment,  held  (1)  that 
B  having  ex  facie  a  feudal  title  to  the  subjects,  it  was  necessary  for  the  pursuer 
to  libel  as  his  title  to  sue  a  real  right  to  the  subjects,  feudal  or  personal ;  (2) 
that  the  feudal  title  set  forth  by  the  pursuer  was  defective  in  tliis  respect,  that 
the  marriage-contract  did  not  contain  an  assignation  of  writs,  and  therefore 
had  not  carried  to  the  pursuer  the  general  conveyance  in  A 's  settlement ; 
(3)  that  the  pursuer's  title  rested  solely  on  the  general  conveyance  in  the  marriage- 
contract,  which  only  conferred  a  jus  ad  rem,  and  not  a  real  right.  (Lord  Deas, 
holding  that  the  marriage-contract  contained  a  special  conveyance  of  the  subjects, 
and  that  the  writs  were  carried  as  accessories,  and  that,  therefore,  the  pursuer 
had  fet  forth  a  good  feudal  title,  dissented  from  the  judgment).  Ibid. 
Conterminous  Feuars — Mutual  Gable — Local  Custom. 

10.  By  local  custom  in  Aberdeen,  one  who  pays  for  4^  inches  of  a  mutual  gable 
is  entitled  to  take  band  therein  to  the  depth  of  9  inches,  and  to  build  on  9  inches 
of  its  breadth.  One  of  two  conterminous  feuars  built  upon  the  extremity 
of  his  feu,  and  the  other  paid  for  4^  inches  of  the  gable.  Both  parties  had 
acquired  their  feus  from  the  same  author,  under  dispositions  of  the  same  date, 
containing  a  declaration  that  in  the  event  of  the  disponee  building  on  the 
extremity  of  his  march,  the  adjoining  feuar  should  be  entitled  to  take  band 
on  paying  an  equivalent  therefor.  Held  that  the  effect  of  this  clause  was  to 
secure  to  either  feuar  the  privilege  of  a  mutual  gable,  in  the  event  of  his  neigh- 
bour building  upon  the  verge  of  his  own  feu,  and  that  the  party  paying  for  4^ 
inches  of  the  wall  was  entitled  to  take  band  in  the  usual  way.  Walker,  &c., 
V.  Sherar,  4  Feb.  1870,  p.  599. 

Common  Property — Mutual  Wall. 

11.  A  mutual  wall  cannot  be  altered  by  one  proprietor  without  consent  of  the 
other.     Dow  and  Gordon  v.  Harvey,  9  Nov.  1869,  p.  269. 

Feu-contract — Common  Interest  of  Feuars — Reservation  by  Superior. 

12.  The  proprietor  of  a  piece  of  ground  lying  between  two  parallel  streets,  A  and 
B,  prepared  a  feuing  plan  for  the  formation  of  a  new  street  through  his  ground 
from  A  street  to  B  steeet,  and  feued  the  ground  in  lots  along  the  line  of  the 
proposed  street,  with  access  from  A  street.  Each  feuar  was  bound  by  his 
feu-contract  to  leave  vacant  sufficient  space  for  the  completion  of  the  proposed 
street,  which  it  was,  however,  declared  should  not  be  laid  open  till,  nor  carried 
further  through  the  superior's  lands  than,  he  might  think  proper. 

After  the  whole  ground  had  been  feued,  and  before  the  street  had  been  opened 
up  so  far  as  B  street,  a  feuar,  who  held  the  last  feu  on  each  side  of  the  proposed 
street  adjoining  B  street,  obtained  the  consent  of  the  superior,  so  far  as  he  was 
concerned,  to  the  abandonment  of  the  proposed  street,  in  so  far  as  ex  adverso 
of  his  feus,  so  as  to  enable  him  to  build  on  the  reserved  space.  Held  that  each 
of  the  other  feuars  had  a  common  interest  in  the  proposed  street,  and  was 
entitled  to  prevent  the  feuar  from  building  on  the  space  reserved  for  the  street ; 
and  that  the  reservation  could  not  be  enforced  by  the  superior  after  the  whole 
of  the  ground  had  been  feued  out.  Glasgow  Jute  Company  r.  Carrick,  &c., 
5  Nov.  1869.  p.  247. 
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Title — Sale  of  Heritage. 
13.  There  is  no  general  rule  that  a  purchaser  of  heritable  subjects,  who  states  a 
plausible  objection  to  the  title  offered  to  him,  is  entitled  to  the  expense  of  cleanog 
the  title.    Dundee  Calendering  Company  and  Another,  15  Dec.  1869,  p.  419. 
See  Servitude — Superior  and  Vassal. 

Provisions  to  Children.    Postnuptial  Contract — Mutual  Settlement. 

1.  A  husband  and  wife  executed  a  mutual  settlement  containing  an  obligation 
on  the  husband,  in  the  event  of  his  survivance  and  entering  into  another 
marriage,  "  to  set  aside,  in  a  conscientious  manner,  at  least  the  one-half  of  my 
whole  means  and  estate,  to  be  divided  equally  among  the  whole  chiMren  of 
my  present  marriage  after  my  death."  Held  that  the  husband,  having  married 
again,  was  not  bound  to  make  a  special  investment  of  one-half  of  his  property 
for  the  security  of  his  children  by  the  first  marriage,  nor  to  restrict  his  use 
to  a  Hferent.    Greenoak  t;.  Greenoak,  12  Jan.  1870,  p.  504. 

Marriage-Contract — LiaJ)ility  of  Heir, 

2.  A  person  by  antenuptial  marriage-contract  conveyed  a  certain  estate  to  him$df 
and  the  heirs-male  of  the  marriage,  and  bound  himself,  and  his  heirs  and 
successors  whomsoever,  to  make  payrnent  of  a  sum  of  £16,000  to  the  younger 
children  of  the  marriage.  He  teas  survived  by  two  children, — a  son  and  daughter. 
In  ignorance  of  the  marriage-contract,  the  daughter  discharged  <Ul  daims 
against  her  fatner^s  estate  on  receiving  from  her  brother,  who  took  the  estate, 
a  bond  for  £5000  in  favour  of  herself  in  liferent,  and  her  children  in  fee.  The 
father's  executory  was  insufficient  to  satisfy  the  provision  of  £16,000.  Held 
(a£f.  judgment  of  the  Court  of  Session)  (1)  that  though  the  son  had  acquired 
the  estate  in  virtue  of  the  saws  deed  which  contained  the  provision  in  favour 
of  the  younger  children,  still,  as  his  father^s  heir,  he  was  liable  for  his  father's 
debts,  and  so  bound  to  implement  the  obligation  in  favour  of  the  younger  children 
intra  valorem  of  the  estate ;  but  (2)  that  he  was  entitled  to  be  relieved  oftheoblioa- 
tion  for  the  £5000.    LesUe  v,  M*Leod,  20  June  1870,  H.  L.,  p.  90. 

Discharge — Power  of  Apportionment, 

3.  By  antenuptial  contract  of  marriage  £4000  belonging  to  the  husband,  and 
all  the  property  of  the  wife,  then  belonging  to  her,  or  to  which  she  might  ac- 
quire right  during  the  marriage,  were  settled  on  the  spouses  respectivelj, 
and  the  survivor,  in  conjunct  fee  and  hferent,  and  the  children  .of  the  marriage 
in  fee,  declaring  that,  in  the  event  of  there  being  two  or  more  children,  the  father, 
or  the  mother,  if  she  survived  him,  should  have  power  to  divide  among  them 
the  £4000  foresaid  ;  while,  as  regarded  the  mother's  property,  the  same  power 
was  conferred  on  the  parents  jointly,  or  the  survivor,  and  it  was  provided 
that,  faiUng  such  provision,  the  children  should  take  share  and  share  alike. 
These  provisions  were  declared  to  be  in  full  of  legitum.  There  were  three 
children,  all  daughters.  Their  mother  at  the  date  of  the  marriage  had  £8000, 
and  she  afterwards  succeeded  to  upwards  of  £50,000.  The  marriage-contract 
of  the  eldest  daughter,  to  which  her  father  and  mother  were  parties,  contained 
an  express  discharge  of  all  her  claims  under  their  marriage-contract,  in  considera- 
tion of  £5000  paid  to  trustees  for  her  own  and  her  husband's  liferent  use, 
and  their  children  in  fee.  The  marriage-contract  of  the  second  daughter 
was  in  like  terms,  but  the  mother  (being  then  dead)  was  not  a  party  to  the 
deed.  Thereafter  the  father  contracted  a  second  marriage,  before  which  he 
executed  a  trust-settlement,  by  which  £20,000  was  directed  to  be  paid  to  his 
youngest  and  unmarried  daughter, in  full  satisfaction  of  her  claims  under  his 
marriage-contract,  and  £30,000  was  settled  upon  his  second  wife  in  hferent, 
and  his  said  youngest  daughter  in  fee,  to  the  express  exclusion  of  her  sisters. 
This  settlement  was  signed  by  the  youngest  daughter  in  token  of  her  accept- 
ance of  the  provisions  in  full  of  her  claims. 

In  an  action  raised  by  the  eldest  daughter,  after  her  father's  death,  against 
his  trustees,  to  have  it  declared  that  there  had  been  no  valid  apportionment 
in  terms  of  his  marriage-contract,  and  that  she  was  entitled  to  a  third  pari 
of  the  provisions  therein  contained  in  favour  of  the  children  of  the  marriage, 
deducting  the  sum  of  £5000  advanced  at  her  own  marriage,  held  that  all  claun 


INDEX  OF  MATTERS  1151 

Provisions  to  Children— Confinuei. 

on  the  part  of  the  pursuer  under  the  marriage-contract  of  her  parents  was 
excluded  by  the  discharge  contained  in  her  own  marriage-contract. 

Question,  whether  there  had  been  a  valid  exercise  of  the  power  of  appor- 
tionment.    Smith  Cuninghame  t;.  Anstruther's  Trustees,   19  July  1870,  p. 
1052. 
See  Entailt  9,  10 — Succession. 
Vesting, 
i.  Held  that  a  provision  by  a  father  in  his  marriage-contract  in  favour  of  the 
child  or  children  of  the  marriage  did  not  vest  in  the  only  child  of  the  marriage, 
who  predeceased  his  father,  but  vested  in  the  child's  issue  who  survived  the 
granter.    Arthur  and  Seymour  v.  Lamb,  &c.,  30  June  1870,  p.  977. 
Parent  and  Child — Provision. 

5.  Held  that  a  direction  by  a  father  in  his  settlement  to  his  trustees  to  settle  his 
daughter's  share  of  the  succession  upon  herself  and  her  children  had  been 
given  with  reference  to  an  event  which  had  not  happened,  viz.  her  marriage 
after  her  father's  death,  and  that  it  had  been  superseded  by  her  marriage- 
contract,  to  which  her  father  was  a  party.  Walker's  Trustees,  &c.,  17  June 
1870,  p.  926. 

PuBUO  Burdens.    Poor-Rates. 

1.  Opinions  that  an  exemption  of  lands  from  public  and  parochial  burdens  applies 
to  poor-rates.  Inspector  of  Poor  of  St.  Vigeans  v.  Scottish  North-Eastem 
Railway  Company,  9  May  1870,  H.  L.,  p.  48. 

Prison  and  Police  Rates — Railway — Exemption. 

2.  A  railway  company  held  portions  of  land  under  special  Acts  which  provided 
that  the  ground  should  not  be  liable  for  any  public  or  parochial  burdens. 

In  an  action  brought  by  the  railway  company  for  declarator  that  the  exemption 
applied  to  prison  and  other  assessments  imposed  upon  the  lands  by  subsequent 
statutes,  held  (rev.  judgment  of  the  Court  of  Session)  that  as  the  burdens  imposed 
by  the  statutes  in  question  were  of  a  different  nature  from  those  existing  at  the 
dates  of  the  special  Acts,  the  clause  of  exemption  did  not  protect  the  company. 
Commissioners  of  Supply  for  Lanark  v.  North  British  Railway  Company, 
11  July  1870,  H.  L.,  p.  127. 
See  Property,  3. 

Public-Houses  Act.    Expenses — Public-Houses  Acts  Amendment  (Scotland)  Act, 
1862,  sec.  16 — Summary  Procedure  Act,  1864,  sec.  22 — Conviction — Expenses. 

1.  Held  (!)  that,  in  proceedings  under  the  Summary  Procedure  Act,  expenses 
cannot  be  given  unless  specially  authorised  by  the  Act  under  which  the  com- 
plaint is  made  ;  and  (2)  that  the  16th  section  of  the  Public-Houses  Acts  Amend- 
ment (Scotland)  Act,  1862,  does  not  specially  authorise  them.  Ross  v.  Stirling, 
22  Oct.  1869,  p.  208. 

Public-Houses  Acts  Amendment  (Scotland)  Act,  1862  (25  d:  26  Vict.  c.  35) — 
Complaint — Conviction. 

2.  An  appeal  against  a  conviction  for  a  first  offence  under  the  Public-Houses 
Acts  Amendment  Act,  1862,  on  the  ground  that  it  declared  the  appellant's 
certificate  forfeited,  although  the  complaint  did  not  pray  for  forfeiture,  dis- 
missedi 

Observed  (per  Lord  Cowan)  that  in  the  case  of  a  third  offence  forfeiture  should 
be  prayed  for,  as  in  that  case  forfeiture  was  essential  to  the  validity  of  a  con- 
viction.   Ritchie  v.  Magistrates  of  Montrose,  10  Sept.  1869,  p.  185. 

Railway.    Compensation  to  Tenant. 

1.  Held  that  a  tenant  was  not  entitled  to  claim  compensation  from  a  railway 
company  in  respect  of  his  compulsory  removal  from  subjects  of  which  he  was 
in  possession,  he  not  having  obtained  a  written  lease  until  after  the  company 
had  given  the  landowner  statutory  notice  of  their  intention  to  take  the  lands, 
and  the  tenant  had  been  duly  warned  to  remove.  City  of  Glasgow  Union 
Railway  Co.  v.  M'Ewen  and  Co.,  18  March  1870,  p.  820. 

Compensation — Lands  Clauses  (Scotland)  Act,  1845 — Reduction. 

2.  In  fixing  the  amount  of  compensation  to  be  paid  by  a  railway  company  for 
ground  taken  by  the  company  under  the  Lands  Clauses  Act,  the  jury  returned 
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a  verdict  finding  the  proprietor  entitled  to  £1270  as  the  value  of  the  subjects, 
and  to  10  per  cent,  thereon  for  the  compulsory  purchase,  less  the  value  of  the 
feu-duty.  The  verdict  having  been  challenged,  on  the  ground  that  its  terms 
shewed  the  intention  of  the  jury  to  have  been  to  give  10  per  cent,  on  the  v-alue 
of  the  owner  s  interest  in  the  subjects,  and  that  it  was  inconsistent  with  itself, 
inasmuch  as  it  gave  10  per  cent,  on  the  gross  value  of  the  subjects,  without  deduct- 
ing the  value  of  the  feu-duty,  held  (diss.  Lord  Chancellor  and  Lord  Chelmsford), 
in  affirming  judgment  of  the  Court  of  Session,  that  there  wets  no  reason  why 
the  jury  should  not  fix  the  sum  payable  for  the  compulsory  sale  at  a  percentage 
on  the  gross  value  of  the  subjects^  City  of  Glasgow  Union  Railway  Go.  t;.  Hunter, 
30  June  1870,  H.  L.,  p.  Ul. 
Lands  Clauses  {Scotland)  Act,  1845. 

3.  A  proprietor,  from  whom  a  portion  of  his  land  has  been  taken  by  a  railway 
company  under  the  Lands  Clauses  Act,  is  not  entitled  to  compensation  for  damage 
arising  from  the  railway  for  which  he  would  not  have  been  entitled  to  eomr 
pensation  at  common  law.    Ibid. 

Lands  Clauses  (Scotland)  Act,  1845. 

4.  Section  48  of  the  above  Act  directs  a  jury,  in  fixing  the  compensation  to  be  paid 
for  lands  taken  by  a  railway  company,  to  deliver  their  verdict  "  separately  for 
the  sum  of  money  to  be  paid  for  the  purchase  of  the  lands  required  for  the  works, 
.  .  .  and  for  the  sum  of  money  to  be  paid  by  way  of  compensation  for  the  damage, 
if  any,  to  be  sustained  by  the  owner  of  the  lands,  by  reason  of  severing  the  lands 
taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting 
such  lands,  by  the  exercise  of  the  powers  of  this  or  the  special  Act."    A  jury, 
in  fixing  the  compensation  to  be  paid  to  a  proprietor  for  a  portion  of  his  land 
taken  by  a  railway  company,  returned  a  verdict  finding  the  proprietor  entitled, 
in  addition  to  compensation  for  the  ground  taken,  to  a  sum  for  damage  to  the 
proprietor's  "  remaining  property  caused  by  the  noise  of  trains,  railway  bridge 
across  the  street,  smoke,  and  general  nuisance  and  deterioration  of  the  tenemttd 
next  the  railway.'"    Held  (rev.  judgment  of  the  Court  of  Session)  that  the  verdid 
vxis  wrong,  in  so  far  as  it  awarded  compensation  for  damage  not  arisiny  directly 
from  the  execution  of  the  railvxiy  works,  but  from  the  contemplated  working 
of  the  railway.    Ibid. 

Railway  and  Canal  Traffic  Act,  17  d  18  Vict.  c.  31,  sec.  7 — Just  and  Reason- 
able Condition — Carriage  of  Goods — Loss  of  Market. 

5.  A  fishmonger  agreed  with  a  railway  company  for  the  forwarding  of  his  goods 
to  market  at  a  low  rate,  he  undertaking  to  relieve  the  company  from  all  liability 
for  loss  by  delay  in  transit,  or  from  whatever  cause  arising.  Thereafter  he 
delivered  to  the  company  two  lots  of  fish,  which  the  company  forwarded,  but 
which,  in  consequence  of  certain  delays  in  the  trains,  did  not  reach  their 
destination  in  time  for  the  market.  In  an  action  of  damages  at  the  instance 
of  the  fishmonger  against  the  company,  after  a  proof,  held  (1)  that  the  fish 
were  sent  under  the  agreement ;  (2)  that  the  pursuer  had  failed  to  shew  that 
the  agreement  was  not  "  just  and  reasonable  "  within  the  meaning  of  the  7th 
section  of  the  Railway  and  Canal  Traffic  Act ;  (3)  that  under  the  terms  of 
the  agreement  the  company  were  not  liable  for  the  loss  arising  from  such  delay, 
if  not  owing  to  fault  of  the  company ;  and  (4)  that  the  pursuer  had  failed 
to  prove  such  wilful  detention  or  negligence  on  the  part  of  the  company  as 
to  render  them  liable,  notwithstanding  the  terms  of  the  agreement. 

Opinion  {per  Lord  President),  that  if  the  words  in  the  agreement,  "  from 
whatever  cause  arising,"  imported  anything  more  than  the  words  preceding 
them,  they  would  not  be  "just  and  reasonable,"  and  could  not  receive  effect. 
Finlay  v.  North  British  Railwav  Company,  8  July  1870,  p.  1004. 
Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  sec.  90 — Bankrupt. 

6.  Section  90  of  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  pro- 
vides that  if, "  on  demand,"  any  debtor  in  tolls  on  goods  fails  to  pay  the  same, 
the  company  may  detain  and  sell  the  goods,  &c.  A  railway  company  petitioned 
the  Sheri^  for  warrant  to  sell,  for  payment  of  tolls,  certain  goods  belonging 
to  a  bankrupt  firm,  and  craved  service  of  the  petition  on  the  trustee  on  the 
firm's  sequestrated  estates. 
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Questiony  whether  service  on  the  trustee  was  sufficient  "  demand "  within 
the  meaning  of  section  90  of  the  Act.    North  British  Railway  Company  v. 
Carter,  15  July  1870,  p.  1038. 
Jurisdiction — Lands   Clauses    Consolidation    {Scotland)    Act,    1845 — Verdict — 

Interest — A  ppeal — Judgment. 
7.  A  railvxiy  company* s  Act  of  incorporation  {which  embodied  the  Railway  Clauses 
and  Lands  Clauses  Acts)  contained  an  enactment,  that  in  addition  to  the  value 
of  the  surface  land  to  be  taken  by  the  company  from  a  certain  proprietor,  there 
should  be  paid  to  him  *  the  value  of  the  whole  stone  situate  under  the  surface 
of  the  land  so  to  be  taken  ^  which  the  company  should  decline  to  allow  him  to 
worky  and  that  ""  the  extent  and  quality  of  the  stone  so  to  be  purchased  by  the 
company  shall  be  ascertained  in  the  sam^  manner  as  in  ordinary  cases  of  disputed 
compensation,^  with  a  proviso  that  the  value  of  the  stone  should  be  pay  Me  so  of  ten 
as  a  face  of  rock  130  feet  in  length  was  worked  up  to  the  boundary  of  the  railway, 
and  to  the  extent  of  the  value  of  stone  opposite  such  face, 

AtSlst  December  1852  a  face  of  stone  of  260  feet  was  worked  up  to  the  boundary, 
and  in  1864  the  parties  applied  to  the  Sheriff  to  summon  a  jury,  in  terms  of 
the  Lands  Clauses  Act,  A  verdict  was  returned,  finding  the  extent  of  the  stone, 
and  "  that  the  value  thereof  is  £5272  sterling  as  at  3lst  December  1852." 

In  an  action  at  the  instance  of  the  proprietor  he  obtained  decree  for  the  sum 
fixed  by  the  jury,  with  interest  since  1852,  and  for  the  expenses  of  the  trial. 
In  an  appeal  against  this  judgment,  in  so  far  as  regarded  the  interest  and 
expenses,  held  (rev.  judgment  of  Court  of  Session,  diss.  Lord  Colonsay)  that 
the  verdict  of  the  jury  was  to  be  regarded  as  an  ordinary  verdict  fixing  the  amount 
of  compensation  under  the  Lands  Clauses  Act,  and  therefore  that  the  Court 
had  no  jurisdiction  to  entertain  the  action,  and  judgment  reversed  in  so  far 
as  appealed  against.  Opinions,  that  no  interest  was  due  to  the  proprietor  on 
the  sum  fixed  by  the  jury  from  1852.  Carmichael  v.  Caledonian  Railway 
Company,  28  June  1870,  H.  L.,  p.  108. 
See  Reparation — Statute, 

Recompense.    Joint  Ownership — Bona  fides. 

Circumstances  in  which  one  of  four  joint  lessees  of  a  farm,  who  took  the  entire 
management  of  it,  held  entitled,  in  the  absence  of  stipulation,  to  remuneration 
for  his  trouble — the  principal  specialty  being  that  he  erroneously,  but  in  bona 
fide,  believed  that  he  had  made  an  arrangement  with  the  others  by  which 
the  farm  was  to  be  his  alone.     Anderson  v,  Anderson,  22  Nov.  1869,  p.  303. 

Removing.    See  Landlord  and  Tenant,  7,  8,  9. 

Reparation.    Judge — Privilege — Sheriff — Sheriff-clerk* 

1.  In  an  action  of  reduction  of  a  process-caption  under  which  the  pursuer  had  been 
incarcerated,  and  of  dajnages  against  a  Sheriff -substitute,  and  against  a  Sheriff - 
clerk  and  his  depute,  held  (aff.  judgment  of  the  Court  of  Session)  (1)  that  on 
the  averments  of  the  pursuer  the  acts  of  the  Sheriff  were  judicial  acts,  and,  there 
being  no  relevant  averment  of  malice,  did  not  infer  liability  on  his  part  for 
damages ;  (2)  that  the  Sheriff -clerks  were  bound  to  satisfy  production,  as  their 
office  was  not  judicial,  and  did  not  protect  them  from  liability  if  their  acts  were 
illegal.    Watt  v,  Thomson,  &c.,  24  May  1870,  H.  L.,  p.  70. 

Locatio  operis — Risk — Notice, 

2.  Goods  were  sent  to  a  finisher  to  be  finished  by  a  process  attended  with  some 
amount  of  risk.  They  were  returned  injured.  Held  that  the  finisher,  by 
accepting  the  employment,  undertook  to  perform  the  work  without  injury 
to  the  goods,  and  that  he  could  only  exonerate  himself  by  proving  that  the 
injury  was  due  to  some  defect  in  the  goods,  or  incapacity  to  undergo  the  process 
Hinshaw,  &c.  v.  Adam,  &c.,  1  July  1870,  p.  981. 

Contract — Title  to  Sue — Actio  injuriarum. 

3.  In  an  action  brought  by  two  sisters  against  a  railway  company  for  damages 
sustained  by  the  pursuers  through  the  death  of  their  brother,  the  pursuers 
averred  that  the  defenders  had  contracted  with  the  deceased  to  carry  him  in 
safety  from  Glasgow  to  London  ;  that  on  part  of  the  line  belonging  to  another 
company  the  deceased  had  received  fatal  injuries  through  the  fault  of  the 
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a  verdict  finding  the  proprietor  entitled  to  £1270  as  the  value  of  the  s^jeeU, 
and  to  \0  per  cent,  thereon  for  the  compulsory  purchase j  less  the  value  of  the 
feU'duty.     The  verdict  having  been  challenged,  on  the  ground  that  its  terms 
shewed  the  intention  of  the  jury  to  h-ave  been  to  give  10  per  cenL  on  the  f^lu 
of  the  owner  s  interest  in  the  subjects,  and  that  it  was  inconsistent  with  itsdf, 
inasmuch  as  it  gave  10  per  cent,  on  the  gross  value  of  the  subjects,  without  ded^ 
ing  the  value  of  the  feu-duty,  held  (diss.  Lord  Chancellor  and  Lord  Chelmsforis^ 
in  affirming  judgment  of  the  Court  of  Session,  that  there  wa^  no  reason  v^y 
the  jury  should  not  fix  the  sum  payable  for  the  compulsory  sale  at  a  percentage 
on  the  gross  value  of  the  subjects.    City  of  Glasgow  Union  Railway  Co.  v.  Hunter, 
30  June  1870,  H.  L.,  p.  Ul. 
Lands  Clauses  {Scotland)  Act,  1845. 

3.  A  proprietor,  from  whom  a  portion  of  his  land  has  been  taken  by  a  railvay 
company  under  the  Lands  Clauses  Act,  is  not  entitled  to  compensation  for  damage 
arising  from  the  railway  for  which  he  would  not  have  been  entitled  to  com- 
pensation at  c-ommon  law.    Ibid. 

Lands  Clauses  (Scotland)  Act,  1845. 

4.  Section  48  of  the  above  Act  directs  a  jury,  in  fixing  the  compensation  to  be  paid 
for  lands  taken  by  a  railway  company,  to  deliver  their  verdict  **  separatdy  for 
the  sum  of  money  to  be  paid  for  the  purchase  of  the  lands  required  for  the  teorh, 
.  .  .  and  for  the  sum  of  m^oney  to  be  paid  by  way  of  compensation  for  the  damage, 
if  any,  to  be  sustained  by  the  owner  of  the  lands,  by  reason  of  severing  the  laih 
taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting 
such  lands,  by  the  exercise  of  the  powers  of  this  or  the  special  Act.^  A  jury, 
in  fixing  the  compensation  to  be  paid  to  a  proprietor  for  a  portion  of  his  land 
taken  by  a  railway  company,  returned  a, verdict  finding  the  proprietor  eniitied, 
in  addition  to  compensation  for  the  ground  taken,  to  a  sum  for  damage  to  the 
proprietor's  "  remaining  property  caused  by  the  noise  of  trains,  railtoay  briige 
across  the  street,  sm^ke,  and  general  nuisance  and  deterioration  of  the  tenement 
next  the  railway."*  Held  (rev.  judgment  of  the  Court  of  Session)  that  the  verdid 
was  wrong,  in  so  far  as  it  awarded  compensation  for  damage  not  arisiny  directly 
from  the  execution  of  the  railway  works,  but  from  the  contemplated  working 
of  the  railway.    Ibid. 

Railway  and  Canal  Traffic  Act,  17  <&  18  Vict.  c.  31,  sec.  7 — Just  and  Reason- 
able Condition — Carriage  of  Goods — Loss  of  Market. 

5.  A  fishmonger  agreed  with  a  railway  company  for  the  forwarding  of  his  gcxMb 
to  market  at  a  low  rate,  he  undertaking  to  relieve  the  company  from  all  liability 
for  loss  by  delay  in  transit,  or  from  whatever  cause  arising.    Thereafter  he 
delivered  to  the  company  two  lots  of  fish,  which  the  company  forwarded,  but 
which,  in  consequence  of  certain  delays  in  the  trains,  did  not  reach  their 
destination  in  time  for  the  market.     In  an  action  of  damages  at  the  instance 
of  the  fishmonger  against  the  company,  after  a  proof,  held  (1)  that  the  fish 
were  sent  under  the  agreement ;  (2)  that  the  pursuer  had  failed  to  shew  thai 
the  agreement  was  not  *"  just  and  reasonable  "  within  the  meaning  of  the  7th 
section  of  the  Railway  and  Canal  Traffic  Act ;  (3)  that  imder  the  terms  oi 
the  agreement  the  company  were  not  liable  for  the  loss  arising  from  such  debj, 
if  not  owing  to  fault  of  the  company ;  and  (4)  that  the  pursuer  had  hJikA 
to  prove  such  wilful  detention  or  negligence  on  the  part  of  the  companv  as 
to  render  them  liable,  notwithstanding  the  terms  of  the  agreement. 

Opinion  {per  Lord  President),  that  if  the  words  in  the  agreement,  *"  from 
whatever  cause  arising,"  imported  anything  more  than  the  words  preceding 
them,  they  would  not  be  "  just  and  reasonable,"  and  could  not  receive  effect. 
Finlay  v.  North  British  Railway  Company,  8  July  1870,  p.  1004. 
Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  sec.  90 — Bankrupt. 
6t  Section  90  of  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  pnh 
vides  that  if, "  on  demand,"  any  debtor  in  tolls  on  goods  fails  to  pay  the  aantf, 
the  company  may  detain  and  sell  the  goods,  &c.    A  railway  company  petitioned 
the  Sheri^  for  warrant  to  sell,  for  payment  of  tolls,  certain  goods  belonging 
to  a  bankrupt  firm,  and  craved  service  of  the  petition  on  the  trustee  on  the 
firm's  sequestrated  estates. 
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Question^  whether  service  on  the  trustee  was  sufficient  "  demand  "  within 
the  meaning  of  section  90  of  the  Act.  North  British  Railway  Company  v. 
Carter,  15  July  1870,  p.  1038. 

Jurisdiction — Lands  Clauses  Consolidation  (Scotland)  Act,  1845 — Verdict — 
Interest — A  ppeal — Judgment, 
7.  A  railway  company's  Act  of  incorporation  (which  embodied  the  Railway  Clauses 
and  Lands  Clauses  Acts)  contained  an  enactment^  that  in  addition  to  the  value 
of  the  surf  ace  land  to  be  taken  by  the  company  from  a  certain  proprietor,  there 
should  be  paid  to  him  "  the  value  of  the  whole  stone  situate  under  the  surface 
of  the  land  so  to  be  taken  "  which  the  company  should  decline  to  allow  him  to 
work,  and  that  **  the  extent  and  quality  of  the  stone  so  to  be  purchased  by  the 
company  shall  be  ascertained  in  the  same  manner  as  in  ordinary  cases  of  disputed 
compensation,"*  with  a  proviso  that  the  value  of  the  stone  should  be  payable  so  often 
as  a  face  of  rock  130  feet  in  length  was  worked  up  to  the  boundary  of  the  railway, 
and  to  the  extent  of  the  value  of  stone  opposite  such  face. 

AtZlst  December  1852  a  face  of  stone  of  260  feet  was  worked  up  to  the  boundary, 
and  in  1864  the  parties  applied  to  the  Sheriff  to  summon  a  jury,  in  terms  of 
the  Lands  Clauses  Act.  A  verdict  was  returned,  finding  the  extent  of  the  stone, 
and  **  that  the  value  thereof  is  £5272  sterling  as  a^  31^^  December  1852." 

In  an  action  at  the  instance  of  the  proprietor  he  obtained  decree  for  the  sum 
fixed  by  the  jury,  with  interest  since  1852,  and  for  the  expenses  of  the  trial. 
In  an  appeal  against  this  judgment,  in  so  far  as  regarded  the  interest  and 
expenses,  neld  (rev.  judgment  of  Court  of  Session,  diss.  Lord  Colonsay)  that 
the  verdict  of  the  jury  was  to  be  regarded  as  an  ordinary  verdict  fixing  the  amount 
of  compensation  under  the  Lands  Clauses  Act,  and  therefore  that  the  Court 
had  no  jurisdiction  to  entertain  the  action,  and  judgment  reversed  in  so  far 
as  appealed  against.  Opinions,  that  no  interest  was  due  to  the  proprietor  on 
the  sum  fixed  by  the  jury  from  1852.  Carmichael  v.  Caledonian  Railway 
Company,  28  June  1870,  H.  L.,  p.  108. 

See  Reparation — Statute, 

Recompense.  Joint  Ownership — Bona  fides. 
Circumstances  in  which  one  of  four  joint  lessees  of  a  farm,  who  took  the  entire 
management  of  it,  held  entitled,  in  the  absence  of  stipulation,  to  remuneration 
for  his  trouble — the  principal  specialty  being  that  he  erroneously,  but  in  bona 
fide,  believed  that  he  had  made  an  arrangement  with  the  others  by  which 
the  farm  was  to  be  his  alone.    Anderson  v,  Anderson,  22  Nov.  1869,  p.  303. 

Removing.    See  Landlord  and  Tenant,  7,  8,  9. 

Reparation.    Judge — Privilege — Sheriff — Sheriff-clerk* 

1.  In  an  action  of  reduction  of  a  process-caption  under  which  the  pursuer  had  been 
incarcerated,  and  of  damages  against  a  Sheriff -substitute,  and  against  a  Sheriff- 
clerk  and  his  depute,  held  (aff.  judgment  of  the  Court  of  Session)  (1)  that  on 
the  averments  of  the  pursuer  the  acts  of  the  Sheriff  were  judicial  acts,  and,  there 
being  no  relevant  averment  of  malice,  did  not  infer  liability  on  his  part  for 
damages ;  (2)  that  the  Sheriff-clerks  were  bound  to  satisfy  production,  as  their 
office  ivas  not  judicial,  and  did  not  protect  them  from  liahility  if  their  acts  were 
illegal.    Watt  t?.  Thomson,  &c.,  24  May  1870,  H.  L.,  p.  70. 

Locatio  operis — Risk — Notice, 

2.  Goods  were  sent  to  a  finisher  to  be  finished  by  a  process  attended  with  some 
amount  of  risk.  They  were  returned  injured.  Held  that  the  finisher,  by 
accepting  the  employment,  undertook  to  perform  the  work  without  injury 
to  the  goods,  and  that  he  could  only  exonerate  himself  by  proving  that  the 
injury  was  due  to  some  defect  in  the  goods,  or  incapacity  to  undergo  the  process 
Hinshaw,  &c.  v.  Adam,  &c.,  1  July  1870,  p.  981. 

Contract — Title  to  Sue — Actio  injuriarum, 

3.  In  an  action  brought  by  two  sisters  against  a  railway  company  for  damages 
sustained  by  the  pursuers  through  the  death  of  their  brotner,  the  pursuers 
averred  that  the  defenders  had  contracted  with  the  deceased  to  carry  him  in 
safety  from  Glasgow  to  London  ;  that  on  part  of  the  line  belonging  to  another 
company  the  deceased  had  received  fatal  injuries  through  the  fault  of  the 
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servants  of  that  company,  for  whom  the  defenders  were  responsible ;  tiut 
by  the  death  of  their  brother  the  pursuers  had  sustained  injury  in  thdir  feefiogs, 
and  had  been  deprived  of  theirsole  means  of  subsistence.  Held  that  the  punners 
had  no  title  to  sue.  Eisten  v.  North  British  Railway  Company,  13  July  18T0, 
p.  1021. 

NegligeTice, 

i.  It  n  railway  company  take  every  precaution  which  science  can  suggest,  they 
are  not  responsible  for  injury  done  by  sparks  which,  in  spite  of  such  precautions, 
may  escape  from  one  of  their  locomotives.  Murdoch  v.  Glasgow  and  South- 
western Railway  Company,  17  May  1870,  p.  837. 

Master  and  Servant, 

5.  A  master  found  liable  in  damages  for  injuries  sustained  in  his  service  by  his 
servant,  from  his  failure  to  take  proper  precautions  for  the  servant's  protec- 
tion in  the  performance  of  a  dangerous  work.  Pollock  v,  Cassidy,  26  Feb.  1870, 
p.  704. 

Collabarateur. 

6.  A  person  employed  a  foreman  and  masons  to  build  a  house  for  him,  paying 
their  wages.  He  also  entered  into  a  contract  with  a  joiner  for  the  execution 
of  the  joiner  work.  In  an  action  of  damages  brought  oy  the  joiner  for  injury 
sustained  by  him  while  working  in  the  house,  through  the  fault  of  the  masoot, 
held  that  the  defender,  being  himself  the  master  of  the  masons,  was  responsihfe 
for  the  damage  caused  by  their  fault,  and  that  the  pursuer  was  not  their  fellow- 
servant.    Gregory  v.  Hill,  14  Dec.  1869,  p.  413. 

Culwi— Liability  far  a  doa--ProofStaL  26  d  27  Vict,  c.  100. 

7.  The  owner  of  a  dog  which  was  proved  to  have  worried  sheep  held  liable  in 
damages,  on  the  ground  of  culpa,  in  respect  that  he  had  previously  recdved 
intimation  that  the  dog  had  on  a  former  occasion  worried  sheep,  and  that  he 
had  thereafter  allowed  the  dog  to  go  at  large. 

Questiony  whether  under  the  statute  26  &  27  Vict.  cap.  100,  the  fact  of  a  dog 
having  worried  sheep  on  a  single  occasion  is  of  itself  sufficient  to  infer  culpn, 
and  consequent  liability,  on  the  part  of  its  owner  f    M'Intyre  r.  GarmichaeL 

18  Feb.  1870,  p.  665. 

Slander — Issues — Latitude  as  to  Time. 

8.  Form  of  issues  adjusted  in  an  action  of  damages  for  slander.  Orant  r.  Fraser, 
16  July  1870,  p.  1050. 

Marriage,  Breach  of  Promise  of. 

9.  Held,  on  a  proof,  that  the  conduct  of  a  man  to  a  woman  to  whom  he  was  engaged 
to  be  married,  though  rough  and  unmannerly,  was  not  designed  to  frighten 
her  into  giving  up  the  marriage,  and  that,  while  it  might  justify  her  in  refusing 
to  marry  him,  it  did  not  render  him  liable  in  damages  for  breach  of  promise 
of  marriage.    Stoole  v.  M'Leish,  25  Feb.  1870,  p.  702. 

See  Contract,  3. 

Res  judicata.    Road^Right  of  Way. 

Observed  {per  Lord  Bennolme)  that  if  an  a^tio  popularis,  having  for  its  ob^ 

the  removal  of  obstructions  from  an  alleged  public  road,  is  properly  carried 

to  a  decision  by  pursuers  entitled  to  sue  as  members  of  the  public,  that  decision 

will  be  res  judicata  against  all  other  members  of  the  public.    Potter  v.  Hamilton, 

19  July  1870,  p.  1099. 

Right  in  SBCURrrY.  Lease — Mandate — Bankrupt. 
The  trustee  on  the  bankrupt  estate  of  a  heritable  creditor  who  held  an  ex  facie 
absolute  disposition  to  an  unrecorded  back-letter  challenged  a  lease  granted 
by  the  debtor.  Held  that  the  lease  was  valid,  in  respect  that  the  heritable 
creditor  had  allowed  the  debtor  to  remain  in  the  administration  of  the  subjects. 
Abbott  V.  Mitchell,  25  May  1870,  p.  858. 

Road.    Possessory  Judgment — Interdict. 
1.  A  petition  by  a  tenant  for  interdict  against  a  neighbour  from  using  a  road 
across  his  farm,  which,  he  alleged,  was  a  private  road,  dismissed^  on  the  respon- 
dent proving  that  the  road  had  been  used  as  a  public  road  for  more  than  seven 
years  preceding  the  date  of  the  petition.    Calder  v.  Adam,  2  March  1870,  p.  730. 
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Interdict — Statute  \  &  2  \\ill.  IV,  c,  43  {General  Turnpike  Act),  sec,  80 — Avenue, 
2.  A  private  road  which  had  been  used  for  some  years  by  road  trustees  for  the 
carriage  of  materials,  was  shut  up  by  the  proprietor  on  the  ground  that,  by 
change  of  circumstances,  it  had  become  an  ""  avenue,"  and  fell  within  the 
exemption  in  the  statute.  In  a  petition  by  the  road  trustees  to  have  the  obstruc- 
tion removed,  held  that  the  proprietor  was  not  entitled  to  shut  up  the  road 
until  it  had  been  judicially  ascertained  by  declarator  or  otherwise  that  the 
road  had  become  an  avenue  in  the  sense  of  the  statute.  Meldrum  v,  Horsbrugh, 
28  June  1870,  p.  963. 

See  Servitude,  2. 

Sale.     Warranty — Mercantile  Law  Amendment  Act  {Stat.  19  <36  20  Vict,  c,  60). 

1.  A  seedsman  purchased  a  lot  of  turnip  seed,  represented  by  the  seller  as  *"  East 
Lothian  swede,  grown  in  East  Lothian,  and  first-class  stock."  Held,  after  a 
proof,  (1)  that  the  seller  did  not,  by  the  contract  of  sale  or  otherwise,  warrant 
the  quality  or  sufficiency  of  the  said  seed,  and  that  it  was  not,  within  the 
meaning  of  the  Mercantile  Law  Amendment  Act,  expressly  sold  for  a  "  specified 
and  particular  purpose  ^ ;  (2)  that  the  representation  being  true,  the  seller 
was  not  liable  for  alleged  insufficiency  in  the  germinating  power  of  the  seed. 
Hardie  v,  Austin  and  M' Asian,  25  May  1870,  p.  864. 

Newspaper — Copyright, 

2.  Held  by  Lord  Gifford,  and  acquiesced  in,  that  the  copyright  or  proprietor- 
ship of  a  newspaper  was  effectually  transferred  by  a  conveyance  of  the  same, 
followed  by  a  oeclaration  of  ownership  made  and  registered  in  terms  of  the  Act 
6  &  7  Will.  IV.  c.  76.    Orr's  Trustee  v,  Tullis,  2  July  1870,  p.  984. 

Delivery — Possession, 

3.  The  proprietor  of  premises,  let  as  a  printing-office,  bought  the  plant,  types, 
&c.,  from  his  tenant.  He  then  granted  to  him  a  new  lease  of  tne  premises, 
with  the  use  of  the  plant,  types,  &c.,  and  the  tenant  continued  in  possession. 
After  some  years  the  tenant  became  bankrupt.  In  a  question  between  the 
landlord  and  the  tenant's  trustee,  held  that  tne  bona  fides  of  the  transaction 
having  been  established,  the  possession  of  the  plant,  &c.,  by  the  bankrupt  must 
be  regarded  as  the  landlord's  possession,  and  that  the  sale  was  efiectual.  Orr's 
Trustee  v.  Tullis,  2  July  1870,  p.  984. 

Pactum  illicitum — Weights  and  Measures  Acts  (5  Geo.  IV,  bap.  74,  sec,  15,  and 
5  cfe  6  Gul,  IV.  cap,  63,  sec,  6). 

4.  The  purchaser  of  potatoes  sold  by  the  Scotch  acre  obtained  delivery,  but  refused 
payment  of  the  price,  on  the  ground  that  the  contract  waa  null  and  void  under 
the  Weights  and  Measures  Acts.  Held  that,  although  the  Court  could  not 
enforce  the  contract,  the  seller  was  entitled  to  recover  the  market  value  of  the 
potatoes  as  at  the  date  of  delivery.  tJuthbertson  v.  Lowes,  20  July  1870,  p. 
1107. 

Servitude.    Acquiescence — Interest  to  enforce  a  Servitude — Burgh. 

1.  A  proprietor  of  ground  held  burgage  having,  in  a  disposition  to  A  of  a  portion 
of  the  ground  on  the  south  side  of  an  intended  street,  bound  himself  that  no 
buildings  exceeding  a  specified  height  should  be  erected  on  another  portion 
of  it  retained  by  him  on  the  north  side  of  that  street  ex  adverso  of  the  first 
portion,  and  having  subsequently  disponed  the  retained  ground  to  B,  subject 
to  a  similar  restriction,  and  declared  it  a  real  burden  on  the  title  of-  B,  held 
(1)  that  a  servitude  allium  nan  tollendi  was  effectually  created  in  favour  of  the 

Eroperty  of  A,  which  he  was  entitled  to  enforce  against  B ;  and  (2)  that  A 
ad  not  lost  his  right  to  do  so  by  not  attempting  to  prevent  the  erection  of  build- 
ings in  the  same  street  (but  not  ex  adverso  of  his  property)  by  others  whose  titles 
contained  a  similar  restriction. 
Opinion  {per  Lord  President),  that  in  the  case  of  a  servitude  altius  nan  tollendi, 
if  the  owner  of  the  dominant  tenement  had  no  interest  to  enforce  it,  the  Court 
would  not  be  disposed  to  entertain  it  if  sought  to  be  enforced  in  cemulationem 
vicini.  Gould  v,  M'Corquodale,  24  Nov.  1869,  p.  310. 
Road — Locked  Gate. 

2.  Held  that  the  proprietor  of  a  covered  archway,  which  was  subject  to  a  servitude 
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of  passage,  was  not  entitled  to  place  on  it  a  locked  gate,  although  he  offered 
to  give  a  key  to  the  owner  of  the  dominant  tenement.     Oliver  r.  Robert^n, 
10  Nov.  1869,  p.  286. 
See  Bead — Superior  ami  Vassal — Property. 

Sheriff. 
Sheriff-Court  Act,  16  d'  17  Vict.  c.  80 — Amendment. 

1.  Held  that  the  Sheriff  could  not  competently  authorise  the  introduction  of  a 
new  defence,  but  that  the  Court  had  power  to  do  so.  Gibson  v.  Smith,  29  Jan. 
1870,  p.  556. 

Dismissal  of  Action. 

2.  The  revised  condescendence  in  a  SherifE-court  process  was  lodged  on  2d  February 

1869.  Before  any  other  step  was  taken  in  the  process  the  pursuer  died,  on 
2d  April  following.  On  19th  October  1869  the  defender  brought  an  action  of 
transference  against  the  pursuer's  executor,  who  pleaded  that  the  action  was 
incompetent,  in  respect  oi  the  extinction  of  the  original  action,  in  consequence 
of  the  lapse  of  six  months  without  any  steps  being  taken  in  the  action,  under 
sec.  15  of  the  Sheriff-court  Act  of  1853.  Held  that,  under  the  proviso  at  the 
end  of  the  section,  the  penalty  of  the  section  did  not  apply  to  such  a  case. 
Simpson  v.  Munro,  13  May  1870,  p.  836. 

3.  A  Sheriff  s  judgment  was  objected  to,  on  the  grounds — (1)  that  after  defences 
were  lodged  the  Sheriff,  without  any  meeting,  appointed  the  pursuer  to  answer 
the  defender's  statement ;  and  (2)  that  at  an  adjourned  meeting  for  adjusting 
the  record  he  ordered  the  parties  to  revise,  which  he  was  entitled  to  do  only 
at  the  first  meeting.  The  Court  dismissed  the  appeal,  on  the  ground  that 
the  order  to  answer  the  defender's  statement  was  an  order  for  revisal  which 
must  be  held  to  have  been  issued  at  a  meeting  in  terms  of  the  Act ;  and  that 
the  irregularity  in  ordering  a  revisal  at  the  adjourned  meeting  for  closing  the 
record  was  committed  on  the  motion  of  the  appellant. 

Kessack  v.  Garden,  ante,  vol.  vii.  p.  588,  commented  on.     Harper  v.  Steuart, 
15  Oct.  1869,  p.  186. 
Revival  of  Action  by  Consent. 

4<  Observed,  that  the  Sheriff  is  not  bound  to  take  the  consent  of  parties  as  a  sufficient 
cause  for  reviving  an  action  which  stands  eo  ipso  dismissed  under  section  15 
of  the  Sheriff-court  Act. 
Observations  on  the  case  of  Mackintosh  v.  Mackintosh,  ante,  vol.  ii.  p.  48.    Forbes 

V.  Milne,  22  Feb.  1870,  p.  689. 
Proofs. 

5.  Observations  on  the  mode  of  taking  proofs.    Meiklejohn  v.  Stevenson,  22  June 

1870,  p.  943. 

6.  Held  that  a  Sherifi  had  rightly  exercised  his  discretion  in  refusing  to  allow 
a  witness  to  be  re-examined.     Brown  v.  Gordon,  27  Jan.  1870,  p.  544. 

Reduction — Fraud. 

7.  In  a  possessory  question  it  is  competent  for  a  Sheriff  to  refuse  to  give  effect  to 
a  title  of  possession  when  he  is  satisfied  that  it  is  fraudulent.  Brown's  Trustees 
V.  Fraser,  31  May  1870,  p.  884. 

Summary  Application. 

8.  A  tenant  was  bound  by  his  lease  to  leave  the  fences  and  buildings  on  lus  farm 
in  the  Uke  good  repair  as  the  landlord  was  bound  to  put  them  at  the  outset 
of  the  lease.  Held  that  it  was  competent  for  the  landlord,  at  the  tenant's  out- 
going, to  present  a  summary  application  to  the  Sheri£E  to  have  the  fences  and 
buildings  judicially  inspected,  and  their  present  state  reported  on.  Gordon's 
Trustees  v.  Melrose,  25  June  1870,  p.  958. 

See  Process,  19. 

Ship.  Charter-Party — Port  of  Discharge — Custom  of  Port — Demurrage. 
1.  A  vessel  was  chartered  abroad  to  take  a  cargo  to  **  a  safe  port "  in  the  United 
Kingdom,  "  or  so  near  thereto  as  she  can  safely  get,  and  lay  afloat,  at  all  times 
of  the  tide,  and  deliver  the  same,  and  so  end  the  voyage.  The  master  was 
directed  to  take  the  vessel  to  Glasgow,  but  on  her  arrival  at  the  Tail  of  the  Bank* 
an  open  roadstead  near  Greenock,  twenty-two  miles  from  Glasgow  harbour, 
it  was  found  that  unless  she  was  lightened  she  could  not  He  afloat  in  Glasgow 
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harbour  at  low  tide.  In  these  circumstances  the  shippers,  according  to  custom, 
lightened  the  vessel  by  taking  delivery  of  a  part  of  the  cargo,  and  then  required 
the  master  to  deliver  the  remainder  at  Glasgow,  which  he  did  under  protest, 
and  then  raised  an  action  for  demurrage.  Held  (diss.  Lord  Deas)  that  demur- 
rage was  not  due,  Glasgow  being  the  port  of  discharge,  and  the  ship  having 
been  lightened  merely  to  enable  her  to  complete  her  contract  by  delivery 
of  the  cargo  there.  Hillstrom,  &c.  i?.  Gibson  and  Clark,  2  Feb.  1870, 
p.  572. 
Exemption  from  Dues — Clyde  Navigation  Consolidation  Act,  1858,  sec.  108 — 
Shipping  Dues  Exemption  Act^  1867,  sec.  5. 

2.  By  tne  former  Act  certain  exemptions  from  payment  of  dues  were  reserved 
to  "  resident  burgesses  of  Dumbarton  " ;  and  by  the  latter  it  was  declared, 
that  where  a  "  person  or  body  corporate "  was  entitled  to  exemption  prior  to 
the  Act  they  should  be  entitled  to  compensation.  Held  that  a  private  unin- 
corporated trading  company  was  not  as  a  company  entitled  to  compensation, 
but  that,  being  composed  entirely  of  partners  possessing  the  necessary  quali- 
fications, these  partners,  as  individuals,  were  so  entitled.  New  Dumbarton 
Steamboat  Company,  &c.,  10  June  1870,  p.  909. 

Freight — Arrestment — Bottomry  Bond — General  Average. 

3.  The  consignees  of  a  cargo,  which  was  subject  to  a  claim  for  general  average, 
and  was  imported  in  a  vessel  under  bottomry,  sold  the  cargo  with  a  stipulation 
in  the  bought-note  that  the  price  should  include  freight,  **  the  average  and 
bottomry  bond  to  be  for  account  of  and  settled  by  sellers.  The  bill  of  lading 
was  endorsed  to  the  purchasers  of  the  cargo,  who  retained  part  of  the  price 
to  meet  a  balance  of  the  freight.  A  creditor  of  the  owner  and  of  the  master 
of  the  vessel  subsequently  used  arrestments  in  the  hands  of  the  holders  of  the 
bill  of  lading.  Held,  in  an  action  of  forthcoming,  (1)  that  the  arrestees  were 
accountable  for  so  much  of  the  freight  as  remained  in  their  hands  at  the  date 
of  the  arrestment,  without  deducting  the  contents  of  the  bottomry  bond,  to 
which  they  had  not  acquired  right  until  after  the  date  of  the  arrestments  ; 
and  (2)  that  the  arrestments  attached  the  amount  due  to  the  ship  for  general 
average,  this  being  a  claim  which  only  arose  when  the  vessel  reached  the  port 
of  delivery,  and  in  which  the  arrestees,  as  then  owners  of  the  cargo,  were  the 
sole  debtors,  notwithstanding  their  arrangement  with  the  sellers.  Ranking 
and  Co.  v.  Tod,  ^S^,  29  June  1870,  p.  9G5. 

Stamp.    Mutual  Deed — Process — Expenses. 

1.  Where  an  unstamped  deed  is  founded  on  by  one  of  the  parties  in  a  suit,  the 
expense  of  stamping  will,  in  the  first  instance,  on  the  authority  of  Neil  v.  LesUe 
19  March  1867,  ante^  vol.  v.  634,  be  borne  by  that  party ;  but  in  the  ultimate 
dedsion  of  the  cause,  if  the  deed  is  a  mutual  deed,  which  both  parties  were 
bound  to  stamp,  the  expense  will,  as  a  general  rule,  be  divided  equally  between 
themu    M'Douall  v.  Caird,  19  July  1870,  p.  1012. 

2.  Opinion,  that  a  bill  payable  on  demand  requires  only  a  penny  stamp.  Kitchie 
V.  M*Lachlan  and  Others,  27  May  1870,  p.  879. 

Statutb.     Proviso — Directory  Clause. 

1.  A  statute  empowered  a  proprietor  to  erect  a  bridge,  and  to  collect  pontage  for 
a  certain  time,  *"  provided  always,  and  be  it  farther  enacted,  that  the  said  " 
proprietor  *"  and  his  heirs  shall  be,  and  he  and  they  is  and  are  hereby  required 
to  keep,  or  cause  to  be  kept,  an  exact  account "  of  the  expenditure,  *"  and  also 
an  account  "  of  receipts,  "  and  shall  cause  the  same  to  be  laid  before  the  Justices 
of  the  Peace  and  Commissioners  of  Supply  for  the  said  county  of  Perth,  at  their 
annual  meeting  in  the  month  of  April."  Held  that  the  clause  as  to  the  lodging 
of  the  accounts  was  not  an  imperative  enactment,  but  was  merely  directory, 
and  that  the  failure  to  comply  with  it  did  not  infer  a  forfeiture  of  the  right 
to  levy  pontage-duties.    Campbell,  &c.  v.  Duke  of  Athole,  17  Dec.  1869,  p.  435. 

Bailway-—Poar'Iiales. 

2.  The  Dundee  and  Arbroath  Railway  Act,  passed  in  1836,  enacted  that  when 
the  company  acquired  a  portion  of  the  lands  of  any  proprietor,  the  portion  so 
acquired  should  not  be  liable  for  "'  any  public  or  parish  burden  whatever ;  but 
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the  same  shall  be  paid  by  the  original  proprietor  of  such  lands.^  Held  (rev. 
judgment  of  the  Court  of  Session)  (dub.  Lord  Colimsay)  that  the  assessment 
for  poor-rates  of  a  railway  as  a  composite  subject  was  a  new  assessment  intro- 
duced by  the  Poor-Law  Act  of  1845,  and  that  previous  statutes,  in  so  far  as  they 
exempted  railways  from  assessment,  were  abrogated.  Inspector  of  Poor  of  St. 
Vigeans  r.  Scottish  North-Eastem  Railway  Company,  9  Biay  1870,  H.  L, 
p.  48. 
Proviso — Cla  use — Assessment — Poor. 

3.  A  private  Act  obtained  by  a  canal  company  in  1841  for  consolidating  and 
amending  previous  Acts  relating  to  the  company  repealed  these  Acts,  and  with 
reference  to  lands,  parts  of  which  had  been  acquired  by  the  company  from  the 
previous  proprietors,  enacted  that  the  company  should  not  be  chargeable  with 
land-tax,  or  any  other  public  burdens,  but  that  the  same  should  remain  burdens 
on  the  portion  of  these  lands  not  acquired  by  the  company,  **  provided  always 
that  nothing  herein  contained  shall  be  held  to  Umit  or  afiect  any  liabifity 
which  by  law  does  or  may  attach  to  the  said  company,  or  to  the  property  now 
belonging  to  or  occupied  by,  or  which  may  hereafter  belong  to  or  be  occupied 
by  them,  to  be  rated  or  assessed  for  the  reUef  of  the  poor,  nor  to  impose  any  such 
liability  for  any  such  rate  or  assessment  upon  any  lands  remaining  with  any 
vendor  or  vendors  after  any  partial  aUenation  to  the  said  company  as  afore- 
said." Held  that  any  exemption  from  poor-rates  held  by  the  company  imder 
its  statutes  at  the  date  of  the  passing  of  the  Consolidation  Act  remaiuied  intact. 
Caledonian  Railway  Co.  v.  Meek,  2  f  eb.  1870,  p.  583. 

Succession.    Pencil  Codicil. 

1.  Held,  that  a  codicil  written  in  pencil  is  effectual,  if  it  be  elear  that  it  k  a  testa- 
mentary writing,  and  not  merely  a  jotting.  Muir's  Trustees,  23  Oct.  1869, 
p.  211. 

Construction —  Uncertainty — Falsa  demonstratio. 

2.  Circumstances  in  which  a  bequest  to  "  The  Society  fcHr  the  Conversion  of  the 
flews  "  was  held  not  void  by  reason  of  uncertainty,  though  there  was  no  society 
having  that  precise  designation.  Wilson's  Executors  v.  Scottish  Society  for 
the  Conversion  of  Israel,  &c.,  2  Dec.  1869,  p.  371. 

Falsa  demonstratio. 

3.  A  truster  left  to  his  sisters  "  my  heritable  property  at  S.,  and  tack  thereof, 
dated  in  1807,  as  described  in  the  translation  or  assignation  thereof,  granted 
by  A  £  in  my  favour."  The  property  in  S  was  held  in  two  tacks  dated  respect- 
ively in  1807  and  1808,  to  both  of  which  the  truster  acquired  right  by  the 
translation  above  mentioned,  and  the  property  had  been  occupied  by  the 
truster's  sisters  as  one  subject.  Held,  on  a  consideration  of  the  whole  deed, 
that  the  sisters  were  entitled  to  the  subjects  contained  in  the  tack  of  1808, 
as  well  as  those  in  the  tack  of  1807.  Wright's  Trustees,  &e.,  15  March  1870, 
p.  780. 

Titles  to  Land  Act,  1868,  31  &  32  Vict.  c.  101,  sec.  20. 

4.  A  person  possessed  of  heritage  and  moveables  left  a  testament  in  these  terms  :— 
"  I  hereby  declare  that  B,  my  brother,  shall  not  inherit  any  of  my  effects,  hut 
that  they  shall  all  descend  to  my  brother  (7."  Held  that  the  word  "  effects  ' 
could  not  be  construed  to  include  lands,  and  therefore  that  section  20  of  the 
above  Act  making  a  bequest  of  lands  effectual  did  not  apply.  Pitcairn  v.  Pitcaim, 
25  Feb.  1870,  p.  694. 

Legacy  — **  Poor  of  the  Parish."" 

5.  Held  that  a  legacy  to  the  kirk-session  of  a  parish,  under  an  obligation  to  apply 
the  interest  thereof  **  towards  the  relief  of  the  poor  of  the  parish,"  is  not  a  bequest 
in  favour  of  the  occasional  poor,  but  of  the  poor  having  a  statutary  claim  for 
relief,  and  vests  in  the  parochial  board  in  terms  of  the  52d  section  of  the  Poor- 
Law  Amendment  Act. 

Case  of  Kinglassie,  14th  June  1867,  and  prior  cases,  commented  on.    Rock- 
hart  V.  Kirk-session  of  Aberdour,  24  Nov.  1869,  p.  320. 
Parent  and  Child — Provision. 

6.  Held  that  a  direction  by  a  father  in  his  settlement  to  his  trustees  to  settle  his 
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daughter's  share  of  the  succession  upon  herself  and  her  children  had  been 
given  with  reference  to  an  event  which  had  not  happened,  viz.  her  marriage 
after  her  father's  death,  and  that  it  had  been  superseded  by  her  marriage> 
contract,  to  which  her  father  was  a  party.  Walker's  Trustees,  &c.,  17  June 
1870,  p.  926. 
Burden  on  Lands — Entail — Power  to  Sell — Relief. 

7.  The  proprietor  of  two  estates,  B  and  S,  in  his  settlement  conveyed  both  to 
trustees,  with  power  to  burden  and  sell  S  only.  He  subsequently  granted 
a  bond  over  both  estates  for  £1500.  S  having  been  sold,  held,  that  the  bene- 
ficiaries having  right  to  S  had  no  claim  for  relief  of  the  debt  of  £1500,  or  any 
part  thereof,  against  the  heir  entitled  to  B.  Garter  v.  Macarthur,  3  Feb.  1870. 
p.  586. 

Vesting — Discretionary  Powers  of  Trustees, 

8.  Circumstances  in  which  held  that  an  interest  in  a  trust-estate  dependent  on 
the  discretion  of  trustees  had  not  vested.  Paterson's  Trustee  v.  Paterson, 
&c.,  29  Jan.  1870,  p.  559. 

Vesting — Survivorship, 

9.  A  father  directed  his  trustees  to  retain  funds  to  secure  an  annuity  for  his  widow, 
and  to  divide  the  whole  remaining  estate  "  equally  among  my  whole  children 
who  may  be  alive  at  the  date  of  my  death,"  the  provision  to  be  payable  on  their 
attaining  majority.  He  further  directed,  that  in  case  any  of  his  children 
died  before  their  share  was  payable,  **  the  provisions  of  the  children  so  dying 
shall  be  divided  equally  among  the  survivors,  excepting  the  children  so  dying 
shall  have  families  of  their  own,"  &c.  The  fimds  to  be  retained  for  the  widow's 
annuity  were  directed  to  be  paid  at  her  death  among  **  my  said  children  in  the 
manner  before  specified."  After  the  testator's  death,  the  trustees  retained 
the  whole  estate  to  provide  the  widow's  annuity,  and  no  payment  was  made 
to  any  of  the  children  until  after  her  death.  Before  that  date  the  whole  children 
had  attained  majority,  and  some  of  them  had  died  unmarried.  Held  (1)  that 
by  the  deed,  the  portion  of  the  estate  to  be  retained  to  secure  the  widow's 
annuity  was  destined  to  the  same  persons  as  the  remainder  of  the  estate  ;  and 
(2)  that  the  shares  destined  to  the  several  children  either  vested  in  the  whole 
of  them  a  morte  testatoris,  or  at  majority.  Muir's  Trustees,  23  Oct.  1869, 
p.  211. 

Vesting — Heir  of  Provision, 

10.  Testamentary  trustees  conveyed,  in  terms  of  the  trust-deed,  a  heritable  subject 
to  A  (the  truster's  sister)  in  liferent,  for  her  liferent  use  allenarly,  and  to  her 
children  in  fee,  equally  amons  them  ;  whom  failing  to  her  sister  £,  *"  also  in 
liferent,  and  her  children  in  fee,  equally  among  them " ;  whom  all  failing,  to 
the  truster's  nearest  heirs  whomsoever.  After  A  s  death,  unmarried,  £  possessed 
the  property  until  her  death.  B  was  survived  by  a  grandson  and  granddaughter, 
children  of  her  only  child,  who  had  predeceased  her.  Held  (1)  that  B,  at  the 
date  of  her  death,  had  a  right  of  fee  in  the  subjects  ;  (2)  that  under  the  destina- 
tion to  B's  children,  grandchildren  were  included ;  and  (3)  that  the  words  "  equally 
among  them  "  in  the  destination  applied  to  B's  own  children,  and  did  not  apply 
to  grandchildren,  and  that  B's  grandson,  as  the  eldest  son  of  her  only  child, 
was  entitled  to  succeed  as  her  next  heir  of  provision.  Banken  and  Others, 
17  June  1870,  p.  932. 

Vesting — Executors. 

11.  Two  spouses  conveved  to  trustees  the  estates  which  should  belong  to  them 
*"  respectively  "  at  tlieir  deaths,  (3)  in  order  that  the  trustees  should  pay  the 
income  to  the  survivor,  and  *"  (7)  in  order  that  the  trustees  may  and  shall, 
at  the  death  of  the  longest  liver  "  of  the  spouses,  convey  certain  property,  herit- 
able and  moveable,  to  A,  £,  and  C,  "  their  heirs  and  assignees,"  providing  that, 
if  any  of  the  said  A,  B,  or  C  should  have  predeceased,  their  heirs  should  be 
entitled  to  take  their  share  of  the  heritage,  and  their  executors  their  share 
of  the  moveables.  Held  (1)  that  the  legacies  did  not  vest  till  the  death  of  the 
survivor  of  the  spouses  ;  and  (2)  that  the  executors  of  the  legatees  were  those 
who  would  have  succeeded  to  them  aJ)  intestato  at  that  date.  Stodart's 
Trustees,  &c.,  5  March  1870,  p.  749. 
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Vesting — Term  of  Payment. 

12.  A  testator  executed  a  mortis  causa  settlement  conTeying  his  estates  to  tnieteeg, 
with  directions,  at  the  expiry  of  ""  twelve  months  after  my  decease,  or  so  socm 
thereafter  as  my  trustees  may  be  able  to  realise  said  estates,  and  upon  mv  youngest 
child  attaining  twenty-one  year  of  age,"  to  divide  the  residue  equailj  among 
his  children.  It  was  provided  that  in  the  event  of  any  of  the  childi«n  predeceas- 
ing the  testator,  or  dying  before  receiving  payment,  leaving  lawful  childiBn, 
such  children  should  succeed  to  their  parent's  share,  and  that  in  the  event  of 
any  of  the  children  predeceasing  the  testator,  ''  or  dying  before  receiving  pay- 
ment of  their  share,"  without  leaving  lawful  children,  the  share  of  such  cniid 
should  accresce  to  the  survivors.  AH  the  children  attained  majoritj  before 
the  testator's  death,  and  survived  him  for  more  than  twelve  months,  but  one 
of  his  sons  died  two  years  after  his  father's  death,  before  any  division  of  the 
residue  had  been  made  by  the  trustees.  Held  {diss.  Lord  Deas)  that  the  share 
of  this  son  had  not  vested,  the  trustees  not  having  unduly  delayed  to  realise 
and  divide  the  estate.  Howat's  Trustees  v.  Howat,  ^.,  17  Dec.  1869, 
p.  461. 

Casus  improvisus. 

13.  A  truster  directed  his  trustees  to  divide  the  income  of  his  heritage  between 
his  two  sons ;  and  in  the  event  of  one  of  his  sons  dying  leaving  issue,  to  sell 
the  half,  and  hold  the  proceeds  for  behoof  of  his  issue  equally ;  and  then  in 
the  event  of  the  survivor  dyin|;  leaving  issue,  to  sell  the  remaining  half,  and  hold 
the  proceeds  for  behoof  of  his  issue  ;  in  the  event  of  the  first  deceaser  dying 
without  issue,  to  apply  his  share  for  the  use  of  the  survivor  or  his  issue  equally ; 
and  in  the  event  of  both  dying  without  issue,  to  divide  the  property  among 
certain  charities.  He  did  not  expressly  provide  for  the  case,  which  happened, 
of  the  predeceasing  son  leaving  issue,  and  the  survivor  dying  without  issue. 
In  a  competition  for  the  share  of  the  last  deceaser  between  the  truster's  heir- 
at-law  and  the  children  of  the  predeceasing  brother,  held  (1)  that  by  the  deed 
the  heritage  was  destined  to  the  two  brothers  and  their  issue,  and,  on  their 
failure,  to  the  charities,  and  that  there  was  no  intestacy ;  (2)  th&t  though 
the  testator  had  failed  to  express  the  mode  of  division  among  the  children  of 
the  predeceasing  brother,  his  intention  to  divide  equally  was  apparent  from 
other  parts  of  the  deed,  and  should  receive  effect.  Aberdein's  Trustees  r. 
Aberdein  and  Others,  19  March  1870,  p.  822. 

Acceleration. 

14.  A  truster  directed  his  trustees  to  give  his  widow  the  liferent  of  his  furniture 
and  an  annuity,  and,  on  her  death,  to  *"  divide ""  the  residue.  The  widow 
renounced  her  provisions,  and  claimed  terce  and  jus  relictce.  Heldy  that  as 
it  appeared  that  the  truster  had  postponed  the  period  of  division  for  no  other 
purpose  than  to  ffive  effect  to  the  provisions  in  favour  of  the  widow,  which 
had  now  lapsed,  tlie  period  had  arrived  for  dividing  the  residue,  and  that  the 
subsistence  of  terce  was  no  impediment.  Alexander's  Trustees,  15  Jan.  1870, 
p.  528. 

Provision — Legacy — Payment  by  Anticipation. 

15.  Held  (1)  that  a  provision  in  a  trust-deed  by  a  father  to  his  daughter  may  be 
satisfied  by  payments  during  his  life ;  (2)  circumstances  in  which  h^ld  that 
such  a  provision  has  been  satisfied  by  such  payments.  Question^  Whether 
a  pure  legacy  could  be  so  satisfied.  MXaren  v.  Howie,  &c.,  6  Nov.  1869, 
p.  258. 

Revocation — Residue — Intestacy. 

1 6.  Held  that  a  residuary  bequest  in  a  settlement  took  efiect  in  so  far  as  the  residuary 
bequests  in  a  codicil  were  not  efiectual,  and  that  there  was  no  intestacy  on  the 
lapse  of  the  latter.    Ogilvie's  Trustees  and  Others,  25  Jan.  1870,  p.  540. 

Conditio  si  sine  liberis. 

17.  Held  {dub.  Lord  Benholme)  that  the  conditio  si  sine  liberis  applied  to  a  legacy 
by -an  aunt  to  her  nephew  nominatim.  MacGown's  Trustees  r.  Robertson, 
17  Dec.  1869,  p.  478. 

18.  A  person  conveyed  an  estate  to  his  son,  under  burden  of  payment  of  a  provision 
of  £500,  to  be  equally  divided  among  the  children  of  his  (the  granter  s)  daughter. 
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SvccEsaioif-'ConUnued. 

and  payable  six  months  after  her  death,  with  interest  from  the  date  of  her 
death,  to  such  of  them  as  might  then  have  attained  majority,  and  to  the  others 
on  their  attaining  majority ;  and  declaring  that  if  the  daughter  should  die 
**  without  leaving  any  living  child,  then  the  said  provision  shall  fall  and  belong 
to  "  the  granter's  son,  "  and  his  heirs  and  assignees.  The  daughter  had  two 
children,  who  predeceased  her,  but  one  of  them  left  issue,  aeld  that  the 
provision  did  not  vest  in  the  daughter's  children  during  her  Ufe,  but  that  her 
grandchildren  at  her  death  were  entitled  to  it  in  virtue  of  the  conditio  si  sine 
Tiberis  decesserit  Halliday  and  Others,  9  Nov.  1869,  p.  *2G4. 
Jus  crediti — Purpose,  Failure  of. 

19.  A  died  in  1840,  leaving  a  settlement  by  which  he  directed  his  trustees  to  convey 
the  lands  of  X  in  favour  of  B,  his  eldest  son,  whom  failing,  C.  his  second  son. 
B  died  in  1863  without  having  taken  a  conveyance  to  the  estates,  and  without 
issue,  leaving  a  settlement  by  which  he  directed  his  trustees,  on  the  death  of 
his  widow,  to  pay  certain  funds  to  his  father's  trustees,  to  be  appUed  by  them 
in  liquidation  of  the  debts  on  the  lands  of  X.  On  the  death  of  B,  C  in  1863 
obtained  a  conveyance  of  the  estates  from  his  father's  trustees.  In  1865  he 
sold  the  estates,  and  paid  the  heritable  debts  affecting  the  same.  B's  widow 
died  in  1869.  In  a  competition  between  C's  trustees  and  the  next  of  kin  of 
By  held  that  though  the  heritable  debts  had  been  extinguished  before  the  sum 
destined  by  £  to  be  applied  in  payment  thereof  had  become  payable,  C's  trustees 
were  entitled  to  the  fund.  Sutherland's  Trustees  v.  Sutherland,  &c.,  16  March 
1870,  p.  792. 

Revocation — Mutual  Testament. 

20.  A  mutual  settlement  by  spouses  provided  that,  on  the  death  of  the  survivor, 
the  residue  of  all  that  was  left  by  the  deceased  should  go  equally  to  the  daughter 
and  granddaughter  of  the  wife  by  a  former  marriage.  Held  that  the  provision 
in  their  favour  was  a  mere  substitution,  which  was  effectually  defeated  by 
a  testament  executed  by  the  widow.  Davidson  and  Others,  27  May  1870, 
p.  872. 

Mutual  Testament — Revocation,  Power  of. 

21.  B  and  (7,  two  sisters,  and  A,  the  husband  of  B,  by  a  mutual  trust-settlement, 
containing  a  clause  of  absolute  warrandice,  conveyed  their  whole  estates  at 
their  death,  to  trustees,  and  nominated  the  survivor  of  them,  the  grantei-s, 
and,  on  the  survivor's  death,  the  trustees  to  be  their  executors.  The  main 
purpose  of  the  trust  was  for  division  of  the  estate  among  the  children  of  A 
and  B.  The  deed  contained  the  following  clause  : — '*  Reserving  always,  and 
giving  and  granting  to  us  and  each  of  us,  and  the  survivor  of  us,  the  whole 
estate  hereby  disponed  by  us,  and  also  reserving  to  us  full  power  during  our 
lives,  or  even  on  deathbed,  to  burden,  as  also  to  alter,  to  innovate,  or  revoke 
these  presents.  On  a  construction  of  the  deed,  held  (1)  that  the  power  to 
revoke  could  only  be  exercised  by  the  granters  collectively  ^  (2)  that  the  clause 
of  reservation  conferred  on  the  surviving  eranter  power  to  enjoy  and  dispose 
of  the  estate  by  inter  vivos  deeds  ;  but  (3)  that  the  ultimate  destination  having 
been  presumably  the  inductive  cause  on  the  part  of  the  husband,  the  survivprs, 
after  his  death,  could  not  defeat  it  by  any  gratuitous  testamentary  writing. 
Oraich's  Trustees  v.  Mackie  and  Others,  24  June  1870,  p.  951. 

See  Insanity. 

Intestate  Moveable  Succession  Act,  1855  (18   Vict.  cap.  23) — Representation — 
Next  of  Kin. 

22.  When  the  nearest  surviving  relations  of  an  intestate  are  his  nephew  and  nieces 
the  intestate  succession  falls  to  be  divided  among  them  in  their  own  right 
as  his  next  of  kin  per  capita,  and  not  as  representatives  of  their  deceased  parents 
per  stirpes. 

Observed,  that  the  representation  in  moveables  introduced  by  the  Intestate 

Moveable  Succession  Act,  1855,  applies  only  to  the  case  where  some  of  the 

next  of  kin  have  predeceased  the  intestate,  leaving  issue,  who,  but  for  the 

remedy  provided  by  the  statute,  would  have  been  excluded  from  participating 

!       in  the  succession.    Turner  and  Others,  27  Nov.  1869,  p.  3G1. 
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SuscMARY  Procedure  Act. 
Summary  Procedure  {Scotland)  Act,  1864  (27  d;  28  Vici.  c.  bSy-ProcesB—Dunkeld 
Bridge  Act  (43  Geo.  Ill,  c.  33) — Competency — Adjournment  of  Trial. 

1.  Held  that  it  was  competent  to  prosecute  under  the  Summary  Procedure  Act 
a  complaint  under  the  23d  aection  of  the  Dunkeld  Bridge  Act,  whereby  any 
person,  on  conviction  of  malicious  injury  to  the  toll-gate,  is  made  liable  to 
pay  not  only  a  penalty,  but  the  damage  done,  and,  in  default  of  payment, 
to  be  imprisoned  for  a  period  not  exceeding  three  months.  Robertson  r. 
Duke  of  Athole,  25  Oct.  1869,  p.  215. 

Justice  of  the  Peace — Opvression, 

2.  Circumstances  in  whicn  held  that  Justices  had  not  acted  oppressively  in  refus- 
ing an  adjournment  of  trial  to  enable  the  suspender  to  examine  an  all^^ 
material  witness. 

Question,  Whether  a  suspender  who  has  not  followed  out  his  objections 
to  a  judgment  of  the  Justice  of  Peace  Court  before  the  Quarter  Sessions  is 
not  barred  from  insisting  in  them  by  suspension.    Ibid, 
See  Public-Houses  Act. 

Superior  and  Vassal.    Heirs  and  Successors— Sale — Condition. 

I.  In  a  feu'contract  the  superior  conveyed  certain  lands  and  the  teinds  thereof 
to  the  vassal,  and  bound  himself  j  his  heirs  and  successors,  to  uxirrant  the  teinds 
to  be  free  to  the  vassal  from  augmentations  of  stipend.  After  the  dominium  utile 
of  the  estate  had  passed  through  the  hands  of  several  successive  owners,  the  successor 
and  personal  representative  of  the  original  superior  refused  to  relieve  the  vaestU 
of  augmentations,  on  the  ground  that  no  right  to  enforce  the  obligation  had 
been  transmitted  to  the  latter.  The  vassal  afterwards  sold  his  estcUe  un4ier 
articles  of  roup,  which  provided  that  £1500  of  the  price  should  be  consigned  and 
disposed  of  as  follows  : — (1)  The  exposer  to  take  all  necessary  proceedings  for 
effectuating  the  claims  of  relief  under  the  original  feu-disposition-,  (2)  in 
the  event  of  the  exposer  obtaining  total  or  partial  relief,  the  consigned  money 
to  be  payable  to  him  wholly  or  in  proportion.  The  exposer  raised  an  action 
against  the  superior,  concluding  for  relief,  and  obtained  a  judgment  of  the 
House  of  Lords  affirming  his  liability  **  as  superior."^  In  action  of  declarator 
subsequently  brought  by  the  exposer,  held  {affirming  judgment  of  the  Court  of 
Session)  that  the  exposer  was  entitled  to  demand  payment  of  the  £1500  con- 
signed. 

Opinions,  that  an  obligation  in  a  feu-charter  by  the  superior  binding  himself, 
his  heirs  and  successors,  to  relieve  the  vassal  of  future  augmentations  of  stipend, 
is  binding  only  on  the  superior's  successors  in  the  superiority,  and  not  on  his 
general  representatives.    M'Callum  v.  Stewart,  17  Feb.  1870,  H.  L.,  p.  1. 
Reduction — Non-Entry. 

2*  Held  {per  Lord  Barcaple,  and  acquiesced  in)  that  decree  of  reduction  in  absence 
of  a  vassal's  titles  was  res  inter  alios  acta  in  regard  to  a  sub-vassal,  and  did 
not  import  a  reduction  of  his  titles.  Mackintosh  v.  Tytler,  &c.,  20  May  1870, 
p.  841. 

34  Held  (1)  that  a  sub-vassal's  titles  could  not  be  reduced  by  the  over-superior, 
as  they  had  been  expressly  recognised  by  him  in  a  deed  of  wadset ;  (2)  that 
while  the  wadset  stood  the  pursuer  had  no  claim  for  non-entry  duties.    Ibid, 
Consolidation — Destination. 

4*  The  proprietor  of  a  feu  by  mortis  causa  deed  disponed  it  to  A,  with  a  substitution 
in  favour  of  B.  A  after  succeeding  to  the  feu  acquired  the  superiority,  and 
subsequently  consolidated  by  resignation  ad  remanentiam. 

A's  settlement  having  been  reduced  on  the  ground  of  deathbed,  held  thai 
his  heir-at-law  had  right  to  the  dominium  plenum  of  the  subject,  the  con- 
veyance contained  in  the  resignation  ad  remanentiam  having  evacuated  the 
destination  in  favour  of  B,  and  the  feu-right  having  been  extinguished  by 
the  consolidation.  Park's  Curator  v.  Black,  &c.,  8  March  1870,  p.  753. 
Relief — Clause — Construction — Teinds — Augmentation — Poor. 

5.  In  1757  the  Magistrates  of  Edinburgh  feued  a  piece  of  ground  in  the  vicinity 
of  the  city,  to  be  holden  of  them  as  superiors,  *"  with  the  houses  and  planting 
built  and  planted  or  to  be  built  or  planted  thereupon,  and  undertook  to  free 
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Superior  and  Y assal— Continved. 

and  relieve  the  vassals  and  their  successors  "  of  all  teinds,  ministers'  stipend, 
king's  cess,  supply,  and  other  public  burdens  which  do  or  may  aflect  the  same 
now  and  in  all  time  comins.  Held  that  the  obligation  of  relief  embraced 
(1)  augmented  stipend  locaTled  upon  the  lands ;  (2)  poor-rates  payable  in 
respect  of  houses  recently  erected  thereon ;  and  (3)  cess,  land-tax,  and  other 
pubUc  burdens,  but  not  to  burgh  cess,  to  which  the  lands  were  for  the  first  time 
subjected  by  statute  subsequent  to  the  date  of  the  feu-charter. 

Question,  Whether  the  superior's  liability  was  limited  to  the  amount  of  the 
feu-duty  1    Preston  t;.  Magistrates  of  Edinburgh,  4  Feb.  1870,  p.  605. 
Non-entry — Mora, 

6.  Circumstances  in  which  held  that  a  vassal's  representative  had  been  in  mora 
in  taking  an  entry,  and  was,  therefore,  liable  in  the  full  rents  from  the  date 
of  citation.    Tod's  Trustees  v.  Graham,  9  Dec.  1869,  p.  397. 

Feu-disposition — Conditions  as  to  Building, 

7.  A  feu-disposition,  which  imposed  certain  conditions  and  restrictions  on  the 
vassaVs  right  to  build,  contained  a  stipulation  that  the  superior  should  insert 
the  same  conditions  in  any  subsequent  feu-charters  to  be  granted  by  him  of  the 
adjoining  ground.  Held  (aiiirmmg  judgment  of  Court  of  Session),  that  the 
stipulation  was  binding  on  the  superior,  and  that  the  vassal  was  entitled  to 
enforce  compliance  with  it,  unless  and  except  in  so  far  as  the  superior  should 
establish  by  declarator  his  right  in  special  circumstances  to  feu  on  different 
terms,    Allan's  Trustees  v,  Dixon's  Trustees,  12  July  1870,  H.  L.,  p.  164. 

See  Property — Servitude, 

Resignation  ad  remanentiam — Salmon-Fishing — Base  Right — Crown, 

8.  A  base  right  to  lands  with  salmon-fishings  was  resigned  ad  remanentiam  into 
the  hands  of  the  superior,  who  had  no  title  to  salmon- fishings.  Held  th^it  the 
consolidation  did  not  extinguish  the  base  right  to  salmon- fishings.  Earl  of 
Zetland  v.  Glover  Incorporation  of  Perth,  11  July  1870,  H.  L.,  p.  131. 

Tkixds.    Implied  Conveyance — Clause  of  Warrandice — Possession. 

1.  A  proprietor  separately  infeft  in  lands  and  the  teinds  thereof  feued  part  of 
the  lands  as  possessed  by  a  tenant,  excepting  from  the  warrandice  "  cess,  teind, 
and  other  puolic  burdens  "  imposed  or  to  be  imposed  on  said  lands.  The  feuar 
possessed  the  teinds,  and  was  localled  on  for  stipend  in  various  localities.  Held 
that  the  feu-contract  had  conveyed  the  teinds  to  the  vassal.  Watt's  Trustees 
V.  King,  10  Nov.  1869,  p.  281. 

Royal  Forest. 

2.  Evidence  on  which  held  (1)  that  the  forest  of  Glenfinlas  had  not  been  from 
time  immemorial  a  royal  forest ;  and  (2)  that  it  had  not  been  exempted  from 
being  localled  on  for  stipend. 

Question  (per  Lord  Neaves),  Whether  lands  which  have  been  a  royal  forest 
from  time  immemorial  are  in  every  case  free  from  stipend.     Earl  of  Moray 
r.  M*Diarmid,  16  Nov.  1869,  p.  289. 
Approbation, 

3.  Held  competent  in  a  process  of  approbation  of  a  sub-valuation  to  inquire  what 
lands  were  valued  by  the  Sub-commissioners  under  a  particular  name.  Earl 
of  Mansfield  v.  Hamilton,  19  July  1870,  p.  1107. 

Valuation, 

4.  An  extract  valuation,  recorded  under  the  authority  of  the  Court  in  terms  of 
1707,  c.  9,  in  the  following  terms  : — "  At  Edinburgh  trie  thrid  day  of  Februar 
Jajvj  and  threttie  sixt.  The  landis  of  W,  perteining  to  J.  D.  are  worth  and 
may  pay  in  stock  and  teynd,  personage  and  viccarage,  aucht  chalders  victuall. 
This  is  the  just  extract  of  the  valuation  of  the  forsds,  landis,  as  is  canteined 
in  the  principall  register  yrof.  Extracted  by  m^,  T,  M.,  clerk-deput  to  Sir 
Archibald  Johnston,  of  Wariestone,  Knight,  Clerk  Register  and  keiper  of  the 
saids  registers  " — held  (afi.  judgment  of  the  Court  of  Session)  to  be  a  valid  decree 
of  valuation.  Lord  Advocate  v.  Governors  of  Donaldson's  Hospital,  8  July 
1870,  H.  L.,  p.  123. 

Valuation  in  absence  of  Minister. 

5.  Held  (rev.  judgment  of  the  Court  of  Session),  that  certain  degrees  of  valuation 
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Teinds— Conrtntt«(/. 

pronounced  by  the  High  Commisiion  prior  to  the  year  1707  tvere  not  invalid 
in  consequence  of  the  stipendiary  minister  of  the  parish  having  not  been  cited 
as  a  party  to  the  processes  in  which  those  decrees  had  been  pronounced.    Heritors 
of  Old  Machar  r.  The  Minigters,  26  July  1870,  H.  L.,  p.  151. 
Teinds —  Valuation, 

6,  Terms  of  decree  of  valuation  which  held  (rev.  judgment  of  Court  of  Session) 
to  be  a  valuation  by  the  Commissioners^  and  not  a  mere  approval  of  a  private 
arrangement  of  parties. 

Observed,  that  the  Commissioners  in  valuation  of  teinds  were  entitled  to 
consider  the  consent  of  parties  along  with  other  evidence  of  value.    Ibid. 

Terce.    See  Husband  and  Wife,  11. 

Testabient.    See  Succession. 

Title  to  Sue. 

1.  In  an  action  brought  by  certain  member  of  a  class  having  a  possible  interest 
in  a  charitable  bequest  in  a  settlement  to  reduce  a  subsequent  settlement  on 
the  ground  of  fraud,  held  that  the  pursuers  not  being  representatives  of  the 
deceased  had  no  title  to  sue.  Addison  and  Others  v.  Whvte,  25  June  1870, 
p.  961. 

2.  An  ex  facie  absolute  disposition  of  heritable  subjects  was  qualified  by  a  back- 
bond, declaring  that  it  had  been  granted  in  security  merely.  The  disposition 
was  recorded,  but  not  the  back-bond.  The  granter  of  the  disposition  continued 
to  occupy  the  subjects,  and  subsequently  let  part  of  the  property  to  his  son. 
The  father  and  his  disponee  having  been  sequestrated,  the  trustee  of  the  latter 
challenged  the  son's  right  as  lessee. 

In  an  action  brought  by  the  son  for  declarator  that  the  lease  was  valid,  the 
trustee  pleaded  that  the  pursuer  had  no  title  to  sue,  because  at  the  date  of  the 
lease  the  father  had  been  absolutely  divested  by  the  disposition,  the  unrecorded 
back-bond  not  being  effectual  against  the  trustee.  Held  that  tlie  lea^e,  whether 
it  was  valid  or  not,  afforded  a  sufficient  title  to  sue.  Abbott  r.  Mitchell,  10  Dec. 
1869,  p.  400. 

See  ^nteiZ,  13. 

Actio  popularis — Dominus  litis — Road — Caution. 

3.  In  a  petition  for  the  removal  of  obstructions  from  an  alleged  public  road,  pre- 
sented by  three  labouring  men  residing  in  the  district,  at  the  request  of  a 
committee  appointed  at  a  meeting  of  labouring  men,  on  the  understanding 
that  the  petitioners  should  be  guaranteed  against  loss,  held  that  the  petitioners 
were  entitled  to  insist  in  the  petition  without  finding  caution  for  expenses,— 
diss,  the  Lord  Justice-Clerk,  who  was  of  opinion  that  the  members  of  com- 
mittee should  be  sisted. 

Observations  on  Jenkins,  &c.  r.  Robertson,  &c.,  20  March  1869,  ant€j  vol. 
vii.  p.  739.    Potter  r.  Hamilton,  19  July  1870,  p.  1099. 

Trust.    Investm^ent  of  Trust-Funds  in  Bank  Stock. 

1.  Under  a  contract  of  marriage  a  sum  of  money  was  conveyed  to  trustees,  who 
were  directed  to  invest  it  on  "*  heritable  or  ffood  personal  security."  The  trustees 
invested  a  portion  of  the  sum  in  the  purchase  of  bank  stock,  which  afterwards 
rose  greatly  in  value.  The  husband  and  wife  then  raised  an  action  of  declarator 
that  the  increased  value  belonged  to  them.  Held  (1)  that  the  investment 
was  'contrary  to  the  provisions  of  the  contract ;  (2)  that  any  increase  in  the 
value  of  the  trust-estate  in  consequence  of  the  investment  fell  to  be  added 
to  the  capital  sum ;  (3)  that  the  trustees  were  bound  immediately  to  realise 
the  bank  stock,  and  to  invest  the  money  according  to  the  provisions  of  the 
marriage-contract.  Grant  v,  Baillie,  27  Oct.  1869,  p.  232. 
N chile  offtcium — Trust — Dicretion  aa  to  Increase  of  Annuity, 

J.  A  testator,  who  died  in  1821,  provided  to  his  daughter,  who  was  then  married, 
an  annuity  of  £50,  empowering  his  trustees,  **  if  my  funds  will  admit,  and  if 
they  shall  think  she  has  occasion  for  it,  eventually  to  make  some  addition 
to  said  annuity,  according  as  their  own  good  judgment  and  discretion  shall 
suggest."    The  residue  of  his  estate,  with  accumulation  of  interest,  was  to 
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Trust — Continued. 

be  paid  to  his  daughter  for  behoof  of  her  children  in  the  event  of  her  surviving 
her  husband.  In  18G9,  the  estate  being  then  under  the  management  of  a 
judicial  factor,  the  daughter  being  nearly  eighty  years  of  aee,  her  husband 
nearly  ninety,  and  they  being  in  poor  circumstances,  the  tactor  petitioned 
for  authority  to  pay  the  daughter  an  additional  annuity  of  £300  a-year,  stating 
the  rental  of  the  heritage  at  £515,  and  the  accumulations  at  £6600.  The 
principal  beneficiaries  consented.  The  Court  granted  the  authority  craved. 
Allan  (Petitioner),  13  Nov.  1869,  p.  287. 
Trustees,  Discretion  of. 

3.  Testamentary  trustees  were  authorised  to  increase  an  allowance  to  children 
in  the  event  of  their  mother's  death  or  second  marriage,  or  on  their  reaching 
puberty.  The  mother  having  become  imbecile,  held  that  the  trustees  had 
power  to  increase  the  allowance.     Briggs'  Trustees,  4  Dec.  1869,  p.  379. 

Trustees,  Discretion  of — Advances  for  Maintenance  of  Children, 

4.  A  truster  having  provided  that  his  widow  should  be  permitted  to  occupy  his 
mansion-house  as  a  home  for  herself  and  their  children,  and  that  his  trustees 
should  pay  to  her  such  sums  as  they  thought  fit  for  the  maintenance  and  educa- 
tion of  the  children, — circumstances  in  which  held  that  they  were  authorised 
to  pay  her  £1500  per  annum  for  the  eldest  son,  and  £100  per  annum  for  each 
of  nve  younger  children,  in  addition  to  her  own  jointure  of  £1000  per  annum. 
Ferguson's  Trustees,  20  Nov.  1869,  p.  302. 

Trusts  (Scotland)  Act,  1867  (30  dt  31  Vict,  c.  97)  sec.  7 — Advances  from  capital — 
Minor  Beneficiaries — Vested  interest. 

5.  By  section  7  of  the  above  Act  it  is  enacted  that  the  Court  may  authorise  trustees 
to  advance  any  part  of  the  capital  of  a  fund  *"  destined  either  absolutely  or 
contingently  to  minor  descendants  of  the  truster,  being  beneficiaries  having 
a  vested  interest  in  such  fund,  where  necessary  for  their  maintenance  or 
education,  if  it  shall  appear  .  .  .  that  the  rights  of  parties,  other  than  the 
heirs  or  representatives  of  such  minor  beneficiaries,  shall  not  be  thereby  pre- 
judiced." Held  that  the  words  "vested  interest "  ^eant  "primary  interest,'' 
although  it  might  be  contingent  on  survivance,  and  trustees  authorised  to 
idvance  from  a  fund  liferented  by  a  father  who  consented,  although  the  capital 
did  not  vest  in  his  children  till  his  death  and  that  of  certain  annuitants. 
Pattisonand  Others,  19  Feb.  1870,  p.  669. 

Vesting.    See  Provisions  to  Children,  4 — Succession. 

Writ.    Deed — Clerical  Error — Record. 

An  instrument  of  disentail  was  executed  and  recorded  under  the  authority  of 
the  Court.  It  was  then  discovered  that  a  clerical  error  had  been  made  in 
writing  the  name  of  one  of  the  instrumentary  witnesses  in  the  testing-clause. 
Application  for  warrant  to  correct  the  deed  and  the  record  refused,  the  error 
having  been  committed  in  a  private  deed.     Thoms,  15  June  1870,  p.  914. 

See  Proof — Succession. 


CASES  DECIDED  IN  THE  REGISTRATION  APPEAL  COURT. 

Proprietor — Curavlo  Feu-Duty — Contingent  Burden. 

] .  A  superior  feued  out  land  in  eight  lots,  assigning  a  proportion  of  the  feu-duty 
to  each  lot,  but  reserving  right  to  demand  the  cumulo  duty  from  each  lot. 
The  vassal  sub-feued  a  portion  of  one  lot,  subject  to  the  conditions  of  the 
original  contract.  Objection  to  a  claim  to  be  enrolled  by  the  sub-vassal  that, 
after  deduction  of  the  cumulo  duty,  sufficient  value  was  not  left  to  give  the 
franchise,  repelled  ;  it  being  held  that  the  proportion  of  duty  efieiring  to  the 
lot  fell  to  be  deducted,  and  not  the  cumulo  duty. 

Observed,  that  what  is  to  be  deducted  from  a  claimant's  value  is  the  direct  burden 
payable  by  him  for  his  right,  and  not  any  contingent  liability.  Anderson  r. 
Stewart,  20  Oct.  1869,  p.  169. 
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Bbgistration  Appeal  Covrt— Continued. 
Proprietor — Failure  to  Produce  Titles. 

2.  A  person  enrolled  as  proprietor  having  been  objected  to  was  twice  cited  to 
produce  his  titles,  but  failed  to  do  so.  Judgment  of  the  Sheriff  ordaining 
his  name  to  be  removed  from  the  register  affirmed.  Weir  r.  Blackwood,  19  Oct. 
1869,  p.  166. 

Proprietor — Property  held  hy  Trustees — Po%cer  of  Sale, 

3.  A  person  was  enrolled  as  a  county  voter  on  the  ground  of  his  wife*s  right  as 

Proprietor  to  certain  subjects.  It  was  objected  that  the  subjects  were  held 
y  trustees  for  behoof,  inter  alios,  of  the  wife,  but  with  a  power  of  sale.  Objec- 
tion repelled,  in  respect  that  the  power  of  sale  was  only  for  the  purposes  of  the 
trust,  which,  with  the  exception  of  the  conveyance  of  the  residue  to  the  bene- 
ficiaries, had  all  been  executed  without  it  being  necessary  to  dispose  of  the 
heritable  property.  Stewart  v.  Campbell,  21  Oct.  1869,  p.  176. 
Proprietor — Superiority — Feu-duties. 

4.  Iield  that  a  rijght  to  superiorities  or  feu-duties  does  not  afford  a  qualification 
for  the  franchise.    Baird  v,  Ballantyne,  22  Oct.  1869,  p.  181. 

Proprietor — Title — Resolutive  Condition. 

o.  Aji  offer  to  purchase  a  house  at  a  price  payable  by  instalments  extending  over 
eight  years,  a  conveyance  to  be  granted  on  full  payment  of  the  price,  but  the 
seller  to  be  at  liberty  to  resume  possession  on  failure  by  the  purchaser  to  imple- 
ment the  terms  of  his  offer,  together  with  relative  acceptance,  on  which  posses 
sion,  payment  of  instalments,  and  outlay  on  improvements  had  followed, 
sustained  as  a  sufficient  title  for  a  voter.  Stewart  v,  Flanigan.  21  Oct.  1869. 
p.  176. 

Tenant — Defeasible  Title — Overseer. 

6.  A  yearly  servant  in  possession  of  a  house  as  part  of  the  consideration  for  his 
services,  is  not  entitled  to  the  franchise  in  respect  thereof,  his  tenure  being 
defeasible  at  the  will  of  his  master.    Deans  v.  Blackwood,  18  Oct.  1869,  p.  163. 

Tenant — Hotel — Occupancy. 

7.  Held  that  the  occupation  of  rooms  in  a  temperance  hotel  by  a  customer  for 
six  months  did  not  affect  the  landlord's  occupancy  of  the  house  as  tenant. 
Blackwood  v.  Lossock,  18  Oct.  1869,  p.  166. 

Tenant — Defeasible  Title — Bank-Agent. 

5.  A  bank-agent  occupying  premises  connected  with  the  bank  and  belonging 
to  the  company,  subject  to  an  obligation  to  remove  when  required  by  the 
directors,  was  entered  on  the  assessor's  list  as  tenant  and  occupant.  Objec- 
tion, that  his  tenure  was  a  defeasible  one,  sustained.  Murray  v.  M*  Go  wan, 
20  Oct.  1869,  p.  168. 

Tenant — Occupancy,  Interruption  of — Valuation-roll. 
9.  A  person  enrolled  as  tenant  was  objected  to  on  the  ground  that  he  had  sublet. 
Held  (1)  that  although  the  sub-tenant  retained  possession  only  for  two  days, 
the  personal  occupation  of  the  tenant,  necessary  to  afford  a  qualification,  bad 
been  interrupted  ;  and  (2)  that  the  valuation-roll  was  not  the  only  evidence 
of  the  value  retained  by  the  tenant,  but  that  it  was  competent  to  prove  other- 
wise that  the  part  unlet  was  of  the  value  required  by  statute. 

Question,  On  whom  the  onus  lay  to  prove  the  value  of  the  part  sublet  or  re- 
tained.   Brown  v.  Blackwood,  20  Oct.  1869,  p.  171. 
Tenant — Shootings, 

10.  Held  that  the  privilege  of  shooting  over  land  does  not  fall  under  the  description 
of  "  lands  and  heritages,"  and  that  mere  tenancy  of  shootings,  unconnected 
with  the  possession  of  a  house  or  other  heritable  subject,  does  not  confer  a 
right  to  the  franchise.    Dawson  v,  Watson,  20  Oct.  1869,  p.  173. 

Tenant — Joint  Tenancy. 

11.  A  person  claimed  the  franchise  as  having  been  one  of  two  joint  tenants  until 
the  end  of  the  previous  March,  and  since  that  time  sole  tenant  of  subjects 
of  the  annual  value  of  £25,  6s.  Claim  repelled,  on  the  ground  that  the  subjects 
were  not  of  sufficient  value  to  afford  a  qualification  to  joint  tenants,  and  the 
period  of  sole  tenancy  was  insufficient  of  itself  to  qualify.  Stewart  v.  ScouUer. 
20  Oct.  1869,  p.  174. 
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Ebgisteation  Appeal  Covrt— -Continued. 
Reform  Act,  1868,  sec.  13. 

12.  Opinion  (per  Lord  Benholme)  that  in  the  13th  section  of  the  recent  Act  the 
Legislature  did  not  contemplate  the  combination  of  different  kinds  of  tenancy, 
but  only  of  tenancies  of  difierent  subjects.    Ibid. 

Tenant-— Title. 

13.  A  person  who,  from  1866,  had  resided  on  and  managed  for  his  own  behoof 
a  farm  let  to  his  father,  who  in  1866  came  under  a  verbal  agreement  to  assign 
it  to  his  son,  claimed  to  be  enrolled  as  tenant.  Objection,  that  the  claimant's 
only  title  was  an  assignation  dated  in  April  1869.  sustained.  Duncan  v. 
Smith,  21  Oct.  1869,  p.  175. 

Tenant-Sub-lease — Proof  of  Value. 

14.  A  claimant  was  objected  to  on  the  ground  that  he  had  sublet  a  portion  of  the 
premises,  as  tenant  of  which  he  claimed.  No  proof  was  led,  the  Sheriff  holding 
that  the  claimant  must  prove  that  he  had  retained  sufficient  value,  and  that 
in  doing  so  he  was  limited  to  the  valuation-roll.  On  appeal,  the  Court  admitted 
the  claimant  to  the  roll,  holding  that  it  was  competent  to  prove  the  value  retained 
aliunde.    Reid  v.  Matheson,  22  Oct.  1869,  p.  177. 

Tenant — Sub-lease —  Value. 

15.  In  disposing  of  an  objection  that  a  voter  was  disqualified  by  subletting,  the 
Sheriff  held  that  the  onus  lay  upon  the  objector  to  prove  that  the  part  retained 
by  the  voter  was  not  of  the  necessary  value,  and  that  in  doing  so  he  was  limited 
to  the  valuation-roll.  No  proof  was  tendered  either  by  the  objector  or  voter, 
and  the  voter's  name  was  retained  on  the  roll.  On  appeal,  the  Court  held 
that  the  onus  lay  on  the  voter  to  prove  that  he  retained  sufficient  value ;  but 
as,  owing  to  the  decision  of  the  Sheriff,  they  had  no  materials  to  enable  them 
to  decide  whether  he  had  or  not,  they  {diss.  Lord  Benholme)  affirmed  the 
judgment  of  the  Sheriff  in  so  far  as  it  retained  the  voter's  name  upon  the  roll. 
Donaldson  v.  M'Farlane,  22  Oct.  1869,  p.  184. 

Objection — Notice. 

16.  Held  {diss.  Lord  Benholme)  that  a  notice  of  objection  is  timeously  given  to 
the  person  objected  to,  if  posted,  duly  addressed  to  him,  on  or  before  4th  Sept- 
ember, although  it  may  not  reach  its  destination  until  after  that  day.  M'Creath 
e.  Smith,  22  Oct.  1869,  p.  178. 
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